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The Legal Status of Women in the
United States of America

EXPLANATORY NOTE

This report is designed to give the reader an overall view of women’s
position under the law—Federal and State—of the United States of
America. -

In 1848, when a few women met at Seneca Falls, N. Y., to draw up
their complaint of women’s treatment under the law, women could
not vote, they had no share in lawmaking, jury duty was barred to
them, as was the holding of public office.

Blackstone aptly described the status of married women under the
common law—

By marriage, the husband and wife are one person in law: that is, the very
being or legal existence of the woman is suspended during marriage, or at
least incorporated and consolidated into that of her husband.
On marriage the woman of the nineteenth century lost her legal
identity for various business functions; such property as she may
have brought with her into marriage became her husband’s, subject
to his management and control; divorce laws favored the husband,
and guardianship laws the father.

In contrast, the legal status of women in the United States today is
equel in most respects, but not necessarily identical, to that of men.
Developments in the law and in international relationships have made
research on a broad basis essential to an adequate consideration of
woman’s status. The need for this has been shown by continuous
inquiry from individuals, organizations, and libraries addressed to the
Women’s Bureau, U. S. Department of Labor, as the agency of
government charged with the conservation and advancement of the
welfare of working women.

This report shows the situation of woman today under State law
with respect to property, family, and political relationships. These
laws are of importance to all women, employed or not, married or
single.

The original Women’s Bureau study of the civil and political status
of women in the United States, published in 1941, was prepared at

1
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2 THE LEGAL STATUS OF WOMEN

the request of the League of Nations. This study was part of a world
survey of women’s status and included pertinent court decisions as well
as State statutes. Revisions of this study have been limited to stat-
utes, except in some few instances where it has been brought to the
attention of the Bureau that a State law has been invalidated. This
report supersedes the revision of Bulletin 157 published in 1951.

The numbered topics correspond to those in the original study.
The headings have been adapted somewhat to permit incorporation
of additional material. Topics numbered 1 to 32 have been carried
throughout the series so that the laws of the various States may be
compared.

Summaries under each topic heading show the prevailing rule in
the United States on the respective subjects. The separate State
reports should be used in conjunction with the United States Summary
in any study of & particular subject. The common-law rule intro-
ducing each of the summary topics is & general statement of the law in
effect in most of the United States prior to enactment of specific
statutes. The common law is still in effect in those instances where
it has not been abrogated by statute or court decision. State statutes
enacted to January 1, 1953, are included in the text. In addition,
statutes enacted in the 5-year period 1948-1952 are brought together
under each topic in a section entitled “Recent Enactments (1948-52),”
which shows recent developments in all States.

1 Separate reports are available for each of the 48 States and the District of Columbis. Alaska, Hawail,

Puerto Rico, Virgin Islands, and Canal Zone are not included in the United States Summary; these juris-
dictions are reported separately.
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BACKGROUND OF THE LAW

The rules that make up the body of law in the United States come
from the English common law, from the statutory law of the colonial
period, from civil law derived from the French and Spanish civil codes,
and from customs and principles based on American experience. These
rules include constitutional provisions, legislative acts, and court
decisions. They are known, depending on their form, as unwritten law
(the common law) or written law (which includes statutory law and
court decisions).

COMMON LAW

The common law of the United States consists of the prineciples
of the English common law, developed and modified by American cus-
tom and judicial precedent. Because of this common source, the non-
statutory law of the several States is similar, in many respects,
throughout the United States. However, statutory enactments have
led to important differences. In general, except where statutes have
expressly amended or abrogated the English common law as it was at
the time of the American Revolution or where clear judicial dicta to
the contrary are to be found, the general doctrines of the English
common law are held to be in force.

STATUTORY LAW

The system of governing rules issued in written form by a
sovereign power is known as statute law, that is, the law effected by
legislative enactment in Federal and State jurisdictions. Legislative
acts frequently simply declare common-law principles without change,
or they may change a common-law rule in whole or in part.

The legislative history of the various States demonstrates clearly
the role of statutes in improving the legal status of women, par-
ticularly that of married women. The bulk of discriminations
between men and women in American jurisprudence grew out of the
feudal common-law theory that marriage destroyed a woman’s
separate legal identity. Discriminations against single women were
comparatively few in number under the English common law.

COMMUNITY-PROPERTY LAW

A branch of statutory law governing property rights between
husband and wife, called the law of community property, is in force

8
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4 THE LEGAL STATUS OF WOMEN

with varying provisions in 8 of the States: Louisiana, which retaing
with modifications the community law of France; Arizons, California,
Idaho, Nevads, New Mexico, Texas, and Washington, which trace
their community systems to Spanish or Mexican sources.

Community-property law declares equal ownership by husband and
wife in all property acquired by either of them during marriage,
except property inherited, received as a gift, or purchased with
separate funds owned before marriage. In the community-property
States actual control of much of the community is given to the husband
during the marriage. Because of varied statutory forms and inter-
pretations of the law in the States having the community-property
system, the systems are not uniform.
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THE FEDERAL GOVERNMENT

The Federal Government in its regulation of individual rights has
to do with definite, delegated matters. It may not invade the powers
that the respective States have reserved to themselves. Matters
within the jurisdiction of the States include marriage and divorce,
property rights, and political privileges.

CITIZENSHIP AND NATURALIZATION

A person becomes a citizen of the United States, if subject to its
jurisdiction, by birth or by naturalization. A Federal statute
implementing the fourteenth amendment of the Federal Constitution
provides that all persons born in the United States and not subject to
any foreign power are citizens of the United States.

The mother, equally with the father, if a citizen of the United
States at the time of the birth of a child abroad, may transmit United
States citizenship to the child.

A woman citizen does not lose her own nationality upon her marriage
to an alien. She may, however, voluntarily renounce citizenship
before & prescribed court, or forfeit it by adopting voluntarily the
nationality of her husband or by extended residence out of the country.

An slien woman who marries a United States citizen does not
automatically attain citizenship thereby, but must comply with
naturalization laws and procedures. She may become a citizen
irrespective of whether her husband becomes naturalized or not.

The passage of the Immigration and Nationality Act on June 27,
1952, removed the last discrimination against women on the basis of
sex under the United States immigration laws. The law now makes
no differentiation between the sexes in its application. Some of the
important effects of the law are that alien husbands of United States
citizens are permitted to enter the United States as nonquota immi-
grants on the same terms and conditions as alien wives of citizens.
In addition, a minor child entering the country may be charged to
the nationality quota of either parent, rather than to that of the
father only.

YOTING PRIVILEGES

The nineteenth amendment to the Federal Constitution, adopted in
1920, prohibits discrimination because of sex in the granting of suf-
frage to citizens by any State. Women as well as men are guaranteed

5
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6 THE LEGAL STATUS OF WOMEN

the right of franchise, subject to the voting quaslifications (such as
age, residence, and literacy requirements) applied alike to all citizens
by the laws of the several States.

JURORS IN FEDERAL COURTS

Jurors in Federal trial courts are selected or exempted in accordance
‘with the provisions of State law for the highest court of law in the
State where the court is sitting.

Under the Revised Judicial Code of 1948 uniform qualifications
govern the selection and exemption of jurors in Federal courts, except
that & person is disqualified if incompetent by State law for jury duty
in State courts. This results in disqualification of women as Federal
jurors in the few remaining States where they are incompetent by
State law for jury duty in State courts.
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CIVIL RIGHTS

Contracts and
Property

1. Age of Majority

Common law

Current status
Emancipation by marriage
Emancipation by court action
Voting
Recent enactments (1948-52)

COMMON LAW

Under common law, males and females reach majority at 21
years. At that age a person becomes an adult citizen capable at
law of making valid contracts and managing his own property.

CURRENT STATUS

Males attain majority at 21 in all States; females, at 18 in 9 States !
and at 21 in the remaining jurisdictions.

Emancipation by marriage

Marriage emancipates minors, both male and female, for most civil
purposes in 10 States,? and female minors only in 13 States.®

Emancipation by court action

Statutes in 10 States * permit & minor of either sex to be emanci-
pated by court action. Indiana and Maryland limit such court action
to female minors. A minimum age for emancipation is set in a few
statutes, but generally the matter is left to the discretion of the court.

Voting
One State, Georgia, permits minors of both sexes to vote at age 18.

1 Arkansas, 1daho, Ilinois, Montans, Nevada, North Dakota, Oklahoma, South Dakota, Utah.

t Arizona, Arkansas, California, Fiorida, Tows, Kansas, Louisiana, New Mexico, Utah, Wyoming.

¥ Alabams, linois, Indiana, Maine, Massachusetts, Nebraska, New York, Ohio, Oklahoms, Oregon,
Texas, Vermont, Washington. '

4 Alabams, Arkansas, Florida, Kansag, Louisiana, Mississippi, Oklahoma, Tennessee, Texas, Wyoming.
9
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10 THE LEGAL STATUS OF WOMEN

Recent enactments (1948-52)

Arkansas (1949) provides that marriage of & minor terminates the
guardianship of the person, with the exception of earnings for personal
services; but not the guardianship of the estate.

Texas (1949) permits a minor over 18 who is serving in or is honor-
ably discharged from the Armed Forces to be emancipated by the
court for all purposes except voting.

2. Contractual Powers of a Minor

Common law
Current status

Contracts generally

Necessaries

Conveyances of real property

Dower release or marriage settlement
Fidueiary relationships

Bank deposits, stock, and insurance
Recent enactments (1948-52)

COMMON LAW

Contracts entered into by.a minor, except those for necessaries,
are generally not enforceable, under common law. Contracts
for transfer of real property entered into during minority may
be disaffirmed by him on attaining majority or within a reasonable
time thereafter.

CURRENT STATUS
Contracts generally

In most States a minor’s contract, other than for necessaries, may
be disaffirmed by him when he reaches the age of majority. Specific
types of contracts that are held invalid by statute include those for
goods the cost of which exceeds 1 year of & minor’s revenue in Louisi-
ana, those involving transfer of real property in New York, and con-
tracts entered into prior to age 18 in South Dakota.

Necessaries

A minor is generally liable in all States for the value of necessaries
furnished to him. Necessaries are defined as those things which are
considered necessary to sustain a person, including food, shelter, and
medicine. To be liable for the purchase price of necessaries, & minor

must actually have need of them and have contracted for them
himself,
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UNITED STATES SUMMARY 11

Conveyances of real property

Contracts with respect to real property which is owned by & minor
or in which he has an interest usually may be disaffirmed by him.
However, in some States, minors’ contracts involving real estate are
valid, subject to certain restrictions. In 5 States ! a married woman
minor must be joined by her husband in any transfer or sale of her
real property. In Louisiana, even if a minor has been emancipated,
he must have court consent to sell or mortgage real estate. Maryland
has a similar provision for unmarried women over 18, and Virginia
for married women minors.

Dower release or marriage settlement

A female minor may release her dower or statutory right in her
husband’s real estate in 21 States,® subject to certain restrictions.
In Kentucky a wife may join her adult husband in such & transaction
at the discretion of the court; in New Hampshire a minor spouse may
join an adult only in releasing dower or curtesy; in Texas any ante-
nuptial agreement is valid only with the written consent of the minor’s
parents.

Fiduciary relationships

In most States & minor cannot be appointed to a fiduciary position,
but 8 States ® permit a minor to serve as executor or administrator,
with Illinois limiting such appointments to females over 18. In
Virginia a minor over 18 may be a notary public.

Bank deposits, stock, and insurance

Specific contractual powers have been granted to minors by statute
in many States. Such powers have to do with stock ownership in
building and loan associations in 11 States;* with bank deposits and
credit-union shares in 16 States; ®* and with life insurance in 3 States.?

Recent enactments (1948-52)

Louisiana (1950) permits a minor to make credit-union deposits
and withdrawals on his own authority. In Delaware (1949) a minor

1 Alabama, Florida, Indiana, Massachusetts, Missouri,

3 Arkansas, California, District of Columbia, Florida, Idaho, Kentucky, Louisiana, Maryland, Massa-
chusetts, Michigan, Montana, Nevada, New Hampshire, New Mexico, North Carolina, Oregon, Pennsyl-
vania, South Carolina, Texas, Virginia, Wisconsin.

3 Arkansas, Distriet of Columbia, Iowa, Malne, Maryland, Massachusetts, Michigan, Ohio.

4 California, Idaho, Illinois, New Hampshire, North Carolina, North Dakota, Oklahoma, South Dakota,
Vermont, West Virginia, Wyoming.

$ Indiana, Louisiana, Nebraska, New Hampshire, New Mexico, North Dakota, Oklahoms, Oregon,
Rhode Island, South Carolina, South Dakots, Utah, Vermont, Washington, West Virginia, Wyoming.

§ Connecticut, New Jersey, Pennsylvanis,
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12 THE LEGAL STATUS OF WOMEN

between 18 and 21, his heirs, executor, and administrator are bound
by a mortgage, bond, or other obligation if it is signed, sealed, and
acknowledged by such minor. North Carolina (1951) empowers a
married woman under 21 who has not paid all purchase money on
teal property held as an estate by the entirety to make payment on a
mortgage or other lien security and authorizes her to execute valid
contracts for construction purposes.

3. Property Exemptions From Seizure for Debt

A. Respective rights of man and woman
Common law
Current status
Eligibility for property exemptions
Personal property, generally
Wages
Insurance
Household furniture and furnishings
Wearing apparel
Family provisions
Tools of trade, professional or farm equipment
Recent enactments (1948-52)
B. Homesteads
Common law
Current status
Definition of homestead
Exemption from seizure for debt
Persons entitled to exempticn
Value of property so exempt
Restrictions on alienation
Effect of abandonment of homestead
Disposition of homestead on death of husband or wife
Absolute estate
Life estate
Recent enactments (1948-52)

A. Respective rights of man and woman
COMMON LAW

Under the common law no provision is made for preperty
exemptions from seizure for debt.

CURRENT STATUS

All States have enacted legislation granting exemptions of specified
real and personal property from seizure and sale to satisfy the owner’s
personal debts.
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UNITED STATES SUMMARY 13

Eligibility for property exemptions

In most States men and women are equally eligible for statutory
property exemptions from seizure for debt., Twenty-six States?®
give & larger exemption to a person who is “head of a family” than to
a single debtor; the other 23 jurisdictions do not make a differentiation.

The definition of “head of a family”’ is not uniform in the State laws,
Generally, this term applies to a person of either sex who is responsible,
wholly or partially, for the support of others.

Personal property, generally

A few States 2 declare that any personal property up to a certain
value is exempt from seizure for debt. This may include any of the
property enumerated in the following paragraphs, other than wages,
earnings, or insurance. The value of property so exempt ranges from
$200 in West Virginia to $2,000 in Louisiana. Certain other States?
permit a debtor to claim the exemption of property up to a certain
value, in addition to specified articles or classes of personal property.
The District of Columbia provides for specific exemptions, and in
addition allows a debtor a $300 exemption for each dependent.

Wages

The amount of wages held exempt from garnishment varies con-
siderably among the States. Twenty States ¢ grant & wage exemption
if the money is necessary for family support. Such exemptions range
from all the debtor’s earnings (unless the debt was contracted for
necessaries or for personal services rendered by an employee of the
debtor) in Californis, to $20 a week in Washington.

A certain portion of the wages or earnings of a debtor, regardless of
family status, 18 exempt in 25 States.® Such exemptions vary from a
flat $15 a week in Connecticut to all wages for a 90-day period pre-
ceding the levy in Towa.

Five States ® have no specific provision for wage exemption.

A minor’s earnings are exempt from seizure for debt in 7 States,” if
the debt was not contracted for the minor’s benefit.

1 Arkangas, Colorado, Delaware, District of ’Columbia, Florida, Georgla, IMinois, Jowa, Kansas, Ken-
tucky, Louisiana, Mississippi, Missouri, Nebrasks, New Jersey, New Mexico, North Dakota, Ohio, Okla-
homa, South Carolina, South Dakots, Tennessee, Texas, Virginia, Wisconsin, Wyoming,

2 Florida, Indians, Louisiana, Michigan, North Carolina, South Carolina, West Virginia.

3 Alshama, Arkansas, Ohio, South Dakota, Virginia.

4 Arizons, California, Colorado, District of Columbia, Idabo, Illinols, Kunsas, Michigan, Minnesota,
Mississippi, Missourt, Nebraska, North Carolina, North Dakots, Oregon, South Carolina, Utah, Wash-
ington, Wisconsin, Wyoming.

¢ Alabama, Connecticut, Delaware, District of Columbis, Florida, Indiana, Yows, Kentucky, Louisiana,
Maine, Maryland, Massachusetts, Montans, Nevada, New Jersey, New Mexico, New York, Ohio, Okla-
homa, Rhode Island, Tennesses, Texas, Vermont, Virginia, West Virginia.

¢ Arkansas, Georgla, New Hampshire, Pennsylvania, South Dakota.
! Arirona, Maine, Minnesots, Rhode Island, Utah, Vermont, Virginia.

388687—~46——2
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14 THE LEGAL STATUS OF WOMEN

Insurance

All but 10 States & exempt 2ll or a specified part of the proceeds of
insurance taken out for the benefit of the wife on the life of her
husband. A few States have enacted a corresponding provision for
the benefit of the husband as to insurance on the life of his wife.

Household furniture and furnishings

Except for the States # that set a flat value on personal property
exempt from seizure for debt, all States provide for some exemption
of household furniture and furnishings in use by the debtor and his
family. The amount of this exemption varies widely. For example,
in Texas all housebold furniture and furnishings are exempt; in
Colorado and Missouri the exemption is up to $100 worth of furniture
and furnishings; sewing machines are exempt by statute in 14 States.®

‘Wearing apparel

The wearing apparel of a debtor and his family is specifically exempt
in 39 States.® The majority of the laws state that wearing apparel
of the debtor and his family is exempt and do not put a valuation on
it. Some qualify the exempt apparel by specifying that it must be
“necessary.” The District of Columbia, however, exempts apparel
up to $300 for each person in the debtor’s family. A few States that
set a flat exemption value state that wearing apparel is included in
computing the amount.

Family provisions

Food and other provisions necessary for family support are included
in the statutory exemptions of 29 States.”! A number of States also
exempt fuel for family use for a specified period ; for example, Wisconsin
specifies 1 year’s supply. Massachusetts and Ohio place a $50 value
on such provisions; in Wyoming the value is $500 for family provisions
and household equipment.

2 Florida, Indiana, Louisians, Michigan, North Carolins, Bouth Carolins, West Virginia.

® Arkansas, California, Colorado, Delaware, Georgia, Indiana, Massachusetts, Nebraska, Rhode Island,
Virginia. :

¥ Arizona, Colorado, Connecticat, Delaware, Georgia, Iowa, Kansas, Maine, Massachusetts, Michigan,
New Mesico, Pennsylvania, Tennessee, Vermont.

1 Algbama, Arizons, Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia,
QGeorgla, Idaho, Tilinois, Iowa, Eansas, Eentucky, Maine, Maryland, Massachusetts, Minnesota, Missls-
sippl, Missourl, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York,
North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, SBouth Dakota, Texas, Vermont, Virginia,
‘Washington, Wisconsin, Wyoming.

it Arizona, California, Colorado, Connecticut, District of Columbia, Georgla, Idaho, Iowa, Kansas,
Louisiana, Massachusetts, Minnesota, Mississippi, Missouri, Montans, Nebraska, Nevada, New York,
North Dakota, Ohio, Oklahoms, Oregon, South Dakota, Texas, Utah, Vermont, Virginia, Wisconsin,
Wyoming.
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UNITED STATES SUMMARY 15

Tools of trade, professional or farm equipment

Specific exemption of a debtor’s trade tools or his farm or profes-
sional equipment is made in 38 States.? Statutes governing exemp-
tion of such equipment include professional libraries, office furniture,
musical instruments, and sewing machines. Generally all equipment
is exempt; however, Wisconsin and Ohio set a $200 value, and Oregon
$400. New Jersey exempts such property only if there are other
goods sufficient for levy.

Recent enactments (1948-52)

In the period 1948-52 the followmg States enacted or amended
leglslatlon exempting a portlon of a debtor’s earnings from garnishment
for debt, in most cases raising the amount so exempt:

Alabama (1949) New York (1930)
Delaware (1951) QOregon (1949)

Maine (1951) Rhode Island (1951, 1952)
Massachusetts (1951) Vermont (1951)
Minnesota (1951) Virginia (1952)

Mississippi (1948)

Florida (1949) and New Mexico (1949) extended a special tax
exemption to specified classes of residents. In Florida disabled
veterans are eligible; in New Mexico, veterans or their widows.

B. Homesteads

COMMON LAW

The common law does not exempt the family homestead from
seizure for debt.
CURRENT STATUS

Homestead laws, which have as their purpose the safeguarding of
the family, have been enacted by almost all States.* These laws
include those exempting the home from seizure for debt, restricting
sale or other conveyance without the assent of both husband and wife,
and permitting a surviving husband or wife to continue to occupy the
family home following the death of one spouse.

2 Arizona, California, Colorado, Connecticut, Delaware, District of Columbia, Georgla, Idaho, Iowa,
Eansas, Kentucky, Mafne, Maryland, Massachusetts, Michigan, Minnesota, Mississippl, Missour!,
Montana, Nebraska, Nevada, New Jersey, New Mexico, New York, North Dakota, Ohio, Oklahoms,
Oregon, South Dakota, Tennesses, Texas, Utah, Vermont, Virginia, Washington, West Virginis, Wisconsin,
Wyoming.

1 Delaware, District of Columbia, Maryland, Pennsylvania, Rhode Island make no provision for
homestead.
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16 THE LEGAL STATUB OF WOMEN

Definition of homestead

Statutes of & third of the States * define the homestead. In most of
these it is the home occupied by the family, plus outbuildings and—in
rural areas—a specified acreage.

Exemption from seizure for debt

PERSONS ENTITLED TO EXEMPTION

Thirty States ** declare that the head of a family, that is, a person
on whom others are dependent for support, is entitled to a homestead
exemption from seizure for debt by creditors. Eleven States !° give
such an exemption to property owners within the State, regardless of
head-of-family status. California and Idaho differentiate between
heads of families and property owners, giving a higher exemption to
the former. Minnesota law declares that a ‘“husband or wife” is
entitled to the statutory exemption. A few States ' specifically
provide that if a husband fails to claim the homestead exemption,
the wife may do so.

VALUE OF PROPERTY 80 EXEMPT

Most States set a monetary limit on the value of the homestead
exempt from seizure for debt. A few States ** do not specify a set
money amount. The value set by statute varies considerably. Most

of the amounts set are under $5,000, approximately one-fourth of
these being $1,000.

Restrictions on alienation

The signature of both husband and wife is required in 31 States ™*
to make a valid deed, conveyance, or sale of the homestead, regardless
of its ownership by one spouse. Louisiana provides that the husband
may sell the homestead without the written consent of the wife. How-
ever, if the wife records her declaration of homestead as provided by

statute, the husband may not mortgage or sell it without her written
consent.

14 Alabams, Arkansas, Florida, Ydaho, Jowa, Kansas, Louisiana, Michigan, Montans, Nevada, North
Carolina, North Dakota, Oklahoma, Oregon, South Dakota, Texas, Utah,

13 Arizona, Arkansas, Georgia, Idaho, Dlinois, Town, Kansas, Kentucky, Loulslans, Massachusatts,
Mississippl, Missouri, Montana, Nebraska, Nevada, New Jersey, New Mexico, New York, North Dakota,
Ohto, Oklshoms, Oregon, South Carolina, South Dakots, Tennessee, Texns, Utah, Washington, West
Virginia, Wyoming.

1 Alabama, Colorado, Connecticut, Fiorida, Maine, Michigan, New Hampshire, North Qarolins, Ver-
mont, Virginls, Wisconsin.

17 Arkansas, California, Idaho, Lonisiana, New Meaxico, North Dakots, South Dakota.

o Kansas, Minnesota, Missourl, New York. '

1 Alabama, Arizons, Arkansas, California, Colorado, Idaho, Yilineis, Iowa, Xansas, Kentucky, Michigan,
Minnesata, Mississippl, Montans, Nebraska, Nevada, New Hampshire, New Jersey, New Merico, North

Carolins, North Dakots, Ohlo, Oklahomsa, South Carolina, Sonth Dakots, Tennessee, Texans, Utah, Ver-
mont, Washington, Wyoming.
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UNITED STATES SUMMARY 17

Effect of abandonment of homestead

A few State laws # provide formal procedures for abandonment of
the family homestead. Iowa by law provides that if the owner of a
homestead changes its limits or vacates it, such action does not affect
the rights of the owner’s spouse or children if it was made without his
or her concurrence.

Disposition of homestead on death of husband or wife
ABSOLUTE ESTATE

In 5 States * the homestead descends to the surviving spouse on the
death of the other. In Utah and Wisconsin it becomes the absolute
property of the surviving spouse and children, and may be partitioned
if the spouse remarries or when all the children reach majority. Florida
and Minnesota give the homestead to the widow absolutely if there
are no surviving children, but she takes a life estate if there are surviv-
ing children.

The community-property States of Arizona, Idaho, Nevada, and
Washington provide that the surviving spouse is entitled to the
homestead outright, if it is part of the community.

LIFE ESTATE

The widow is entitled to occupy the homestead for her lifetime or
until remarriage, in 14 States.? Either spouse has such a life estate
in 8 jurisdictions.® Occupancy for a limited period is permitted to
the widow in 6 States;** 3 States * give such right to either spouse.
The right of occupancy of the homestead usually vests in the children
of the marriage during their minority, in the event of the death or
remarriage of the widow.

Recent enactments (1948-52)

The following States have raised the value of the homestead exempt
from seizure for debt:

Alabama (1951) Nevada (1949)
Arizona (1952) North Dakota(1951)
Colorado (1951) Oregon (1949)
Mississippi (1950) Wyoming (1951)

Alabama (1951) provides that no mortgage, deed, or other convey-
ance of the homestead by a married man is valid without the voluntary

2 California, Idaho, Nevada, Washington.

u Callfornia, Colorado, Kansas, Vermont, Wyoming.

2 Arkansas, Florida, Georgis, Massachusetts, Mississippi, Missouri, Montana, New Jersey, New
Mezxico, New York, North Carolina, South Carolina, Tennessee, Virginia.

3 Connecticut, Ilinols, Nebraska, New Hampshire, North Dakota, Oklahoma, South Dakota, Texas.

# Alagbama, Indians, Maine, Massachusetts, Michigan, Oregon.

% lows, Ohio, West Virginia.
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18 THE LEGAL STATUS OF WOMEN

signature and assent of the wife, which must be shown by her examina-
tion taken before an authorized officer.

Georgia (1952) amended its law to provide that the owner occupying
a homestead need apply only once for a homestead exemption, pro-
vided he occupies the residence.

4. Ownership and Control of Property Owned at
Marriage

Common law
Current status

COMMON LAW

Under common law, all of the personal property of the wife
in her possession at the time of marriage vests absolutely in the
husband. The choses in action—such as bonds, corporate stock,
and claims for damages—belonging to her at time of marriage
vest in the husband if he reduces them into his possession by some
act of ownership over them. While the husband does not acquire
ownership of his wife’s realty upon marriage, he does have a
freehold interest in all lands owned by her with the right to pos-
session and control during coverture. (See topic 9.)

CURRENT STATUS

Under statutes relating to the property rights of married women,
a wife retains the ownership of all property, both real and personal,
belonging to her at the time of marriage.

However, in Louisiana the separate property of a wife owned at the
time of marriage is divided into dotal and extradotal. Dotal property
or dowry is that which the wife brings to the husband to assist him
in bearing the expenses of the marriage establishment. Extradotal
or paraphernal property is that which forms no part of the dowry;
and it clearly remains her separate property after marriage.

The most common forms of marriage agreements in Louisiana are
the settlement of the dowry and the various donations the spouses
may make to each other or receive from others in consideration of the
marriage. Whatever in the marriage contract is declared to belong
to the wife, or to be given to her on account of the marriage by persons
other than the husband, is part of the dowry, unless there be a stipula-
tion to the contrary. The income from this dotal property belongs
to the husband. He has the administration of the dowry, and his
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UNITED STATES SUMMARY. 19

wife cannot deprive him of it; he may act alone in a court of justice
for the preservation or recovery of the dowry.

The husband acquires no rights of ownership in real property form-
ing a part of the dowry. He may acquire an ownership in personal
property if the marriage contract fails to declare that its inclusion as
dowry does not constitute transfer of title. In this case the husband
owes nothing but the estimated value of such personal property if the
wife asks the court to separate the property because the husband is
dissipating it or the marriage is dissolved.

5. Contractual Powers of a Married Woman

Common law
Current status
Conveyance of real property to third persons
Dower release and marriage settlement
Transfers of personal property to third persons
Contracts between husband and wife
General contracts
Capacity to serve in positions of trust
Wage assignment
Chattel mortgage on household furniture
Effect of incapacity or absence of spouse on contractual powers
Desertion or ineapacity of husband
Desertion, absence, or incapacity of either spouse
Right of court action
Recent enactments (1948-52)

COMMON LAW

Under the common law, the legal existence of the wife is
merged by marriage in that of her husband. In general, the
contracts of a married woman are void.

A married woman may serve as administrator or executor only
if her husband consents or is joined with her in the trust. If
she marries while acting as administrator or executor, her power
is not extinguished, but her husband must act in her right. In
general, marriage does not disqualify a woman to act as guardian.
She may be appointed and act as agent for a third person, but
this does not subject her to any personal lability.

An antenuptial contract between prospective husband and
wife is voided by the marriage. It is enforceable in equity,
however, and in some jurisdictions at law where it is to be
executed after termination of the marriage relation.
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20 THE LEGAL STATUS OF WOMEN

CURRENT STATUS

In every State & married woman has had restored to her by statute
many of the contractual powers that she lost under common-law rule
by marriage, particularly in regard to property set apart to her as
her separate legal estate.

The extent of a married woman’s contractual powers, as to both
property and personal obligations, is indicated broadly in the following
paragraphs:

Conveyance of real property to third persons

In 25 States® the wife may convey her real property as if she
were unmarried. In Georgia, however, a conveyance by the wife to'
a creditor of the husband in satisfaction of his debts is voidable at
the wife’s election. In 15 States® a married woman’s sole deed or
conveyance transfers absolutely her rights and the rights of her rep-
resentatives in her real estate, but has no effect on the husband’s
interest in her lands, unless he joins in the deed or conveyance. In
8 States ? the husband must join with the wife in order to make a
valid conveyance. In Maine the husband must join to make a valid
conveyance of real estate he has conveyed to the wife, except that
conveyed as security or in payment of a debt actually due the wife.
In Vermont the husband must join in a conveyance of property ac-
quired by the wife prior to February 13, 1919, if the original con-.
veyance is not ‘““to her sole and separate use”; if acquired subsequent
to that date she may convey as if unmarried.

Dower release and marriage settlement

In all States where common-law dower is retained or where thers
is a statutory substitute which attaches to property owned during
the marriage, the wife may relinquish this interest in her husband’s
lands either by joining in a conveyance with him or by her separate
deed.* Inatleast 14 States this interest may be released by jointure.

Under the married women’s laws abolishing the common-law rule
that marriage extinguishes any antenuptial contractual relation be-
tween husband and wife, property settlements between them are

1 Arizona, Arkansas, California, Colorado, Connecticut, District of Columblia, Georgia, Idaho, Louisians,
Michigan, Mississippl, Montana, Nebraska, Nevada, New Mexico, New York, North Dakota, Oklahoma,
South Carolina, SBouth Dakota, Tennesses, Utah, Washington, Wisconsin, Wyoming.

2 Delaware, Hiinols, Iowa, Kansas, Malne, Maryland, Massachusetts, Minnssota, Missouri, New Hamp-
shire, New Jersey, Oregon, Rhode Island, Virginia, West Virginia. ‘

3 Alsbams, Florida, Indfana, Kentocky, North Carolina, Ohlo, Pennsylvanis, Texas.

¢ Alsbama, Arkansas, Delaware, District of Columbia, Florida, Georgta, Ilinols, Indiana, Towa, Kansas,
Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana, New Hamp-
shire, New JYersey, New York, North Carolina, Ohlo, Oregon, Rhode Island, SBouth Carolina, Utsh, Ver-
mont, Virginta, West Virginia, Wisconsin,

® Arkansas, Florida, Kentucky, Maine, Michigan, New Jersey, New York, North Carollna, Oregon,
Rhbode Island, South Carclina, Vermont, West Virginla, Wisconsin.
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UNITED STATES SUMMARY 21

generally upheld. Marriage settlements that dispose of property
rights between the parties to an intended marriage are favored by
law, as they tend to reduce litigation over property after marriage.
If it is the intent of the parties, as expressed in the agreement, that
the wife shall not receive dower, it is an effective release.

Transfers of personal property to third persons

In all jurisdictions except Georgia and Texas a married woman may
transfer her personal property to third persons as if she were unmarried.
In Georgia a married woman may not bind her separate estate by any
contract of suretyship nor by any assumption of the debts of her hus-
band. In North Carolina contracts affecting personal property of the
wife for more than 3 years must be in writing. In Texas a wife cannot
make a valid transfer of stocks and bonds owned by her without the
joint signature of her husband.

Contracts between husband and wife

Husband and wife may contract freely with each other regarding
both real and personal property in 18 States.8 In 7 States 7 transac-
tions between husband and wife are subject to the general rules that
control the actions of persons occupying confidential relations with
each other. Five States® require that any transfer of personal
property between the spouses must be by written instrument, and in
some instances, acknowledged and filed for record.

In the following States freedom of contract between husband and
wife is limited: In Towa husband and wife may not contract concern-
ing any inchoate right each has in the property owned by the other.
In Oregon they may not contract with each other to relinquish rights
of curtesy and dower, yet each may appoint the other as attorney in
fact to bar dower or curtesy in his or her property. In Maine the
wife is prohibited from entering into partnership agreement with
her husband. In Minnesota spouses may not contract with each other
concerning real estate.

Contracts between husband and wife are apparently prohibited in
Massachusetts and Vermont, although in the latter State they may
enter into a partnership agreement.

No general statutory right of contracting with the husband appears
to be given the wife in the remaining States.®

8 Arkansas, Colorado, Connecticut, Delaware, Florida, Idaho, Muaryland, Michigan, Missonri, Nebrasks,
New Hampshire, New Jersey, New York, North Dakota, Pennsylvania, South Carclina, Utah, Wisconsin,

7 California, Montana, Nevads, New Mexico, Ohio, Oklahoma, S8outh Dakota.

8 1linols, Eentucky, Mississippl, North Carolina, West Virginia_

$ Alabama, Arirons, District of Columbila, Indiana, Kansas, Loulslana, Tennessee, Texas, Virginia,
‘Washington, Wyoming.
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22 THE LEGAL STATUS OF WOMEN

General contracts

In a majority of the States a married woman of legal age may make
contracts with third persons that do not concern her separate real
property or the common property of herself and husband. In Idaho,
Kentucky, and Michigan a married woman may not be a surety.
However, in Michigan she may mortgage her separate property to
secure her husband’s debts, and cannot then escape liability on the
ground of coverture. In Georgia she may not bind her separate
estate by any contract of suretyship, nor by any assumption of the
debts of her husband. In Alabama and New Hampshire, the wife
is not liable as a surety or guarantor for her husband. In Texas the
wife may not become the joint maker of a note, or a surety unless her
husband joins her in making the contract.

Capacity to serve in positions of trust

A woman, married or not, has full capacity to serve in trust relation-
ships, such as executor of a will, administrator of an estate, guardian,
or trustee, by specific statutory provision in at least 20 States.!
Seven States ! consider a woman eligible for appointment as an
administrator, but a male person equally entitled to serve will be
preferred. In 8 States !’ the marriage of a woman who is serving in
a fiduciary capacity may affect her position. In 13 States * the sur-
viving spouse has a prior right to be appointed administrator of his or
her deceased spouse’s estate,

Wage assignment

Wage assignments, i. e., the promise of a wage earner to pay a
portion or all of his earnings to a creditor or other person, are restricted
by law in over balf the States. In 16 of these States !* the written
assent of the wage earner’s husband or wife is necessary to make the
assignment valid; 9 States *° require the wife’s assent to an assignment
by the husband, but have no corresponding restriction on a wage
assignment by the wife. New Mexico provides that the wage assign-
ment of a married man must be recorded to be valid.

18 Arkausas, California, Connectient, Florids, Georpla, Indiana, Yowa, Kentucky, Louisiana, Maine,
Massachusetts, Missour], Montana, New Jersey, North Dakota, Ohlo, Rhods Island, South Carolina,
Vermont, Wyomlng.

1 District of Columbia, Idaho, Maryland, Montana, Nevada, Oklahoma, South Dakota.

12 Delaware, Indisna, Nevada, New Harnpshire, North Carolina, South Carolina, Utah, Virginia.

3 Colorado, Idabo, New Mexico, North Carolina, Oklahoms, Oregon, S8outh Carolins, South Dakota,
Utah, Vermont, West Virginia, Wisconsin, Wyomming.

1 Arfzons, Callfornis, Colorado, Georgis, Idaho, Illinois, Iowa, Maryland, Michigan, Nebraska, Okla-
homs, Rhodse Island, Utah, Vermont, Virginia, West Virginia,

18 Arkansas, Indiana, Louisians, Massachusetts, Minnesota, Montans, Texas, Wisconsin, Wyoming.
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UNITED STATES SUMMARY 23

Chattel mortgage on houschold furniture

About a fifth of the States restrict the mortgaging of household
furnishings or furniture by married persons. Ten jurisdictions !
make the validity of such chattel mortgages contingent on the written
signatures of both husband and wife to the instrument. North
Carolina and Texas hold that in order for a chattel mortgage executed
by a married man to be valid, it must be signed by his wife.

Effect of incapacity or ahsence of spouse on contractual powers

DESERTION OR INCAPACITY OF HUSBAND

Upon desertion by the husband, in 7 States 7 the wife may dispose
of her separate property and effectively bar any interest the husband
may have therein. In Massachusetts this power of disposal includes
any property coming to the husband through the marriage. In 6
States '® the wife may prosecute or defend actions in the husband’s
name. Alabama and Indiana remove all restrictions on the contrac-
tual powers of a married woman whose husband has been convicted
of & crime. In Massachusetts she may sell her property and that of
her husband coming to him by virtue of the marriage. When the
husband has become insane or incapacitated, the wife may get per-
mission to convey her lands in New Jersey and Texas. In Indiana
she has all the powers-of an unmarried woman,

DESERTION, ABSENCE, OR INCAPACITY OF EITHER SPOUSE

In 5 States, * if one spouse has abandoned the other, the court may
authorize control by the innocent spouse of the property of the other.
In New Hampshire the injured spouse may petition to convey his or
her own property as if unmarried. In Maryland, after a 7-year
absence, the injured party may convey real estate acquired during
the absence of the other spouse as if unmarried.

Upon the conviction of either spouse for a crime, the innocent
spouse may manage and sell the property of the other, in 4 States. ®

When a spouse has become insane or incapacitated, the other may
dispose of his or her separate real property in Delaware, Ilinois,
Oregon, and Pennsylvania. In Jowa and South Dakota the spouse
of an incapacitated person may manage and sell the property of the
other spouse. In Maryland a spouse may, without the other’s
consent, sell real property acquired during the incompetence of the
other.

18 Arizona, Idaho, Tllinols, Minnegots, New Hampshire, New Jersoy, Rhode Island, Vermont, Virginia,
West Virginia,

i Delaware, Indiana, Massachusetts, Missourl, Oregon, Pennsylvanis, Vermant,

18 Arkansas, Indiana, Iowa, Minnesota, Nevada, Pennsylvania.

1 ITlinofs, Towa, North Dakota, Oklaboma, South Dakota.
* Jows, North Dakota, Oklashoma, South Dakota,
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24 THE LEGAL STATUS OF WOMEN

Right of court action

Practically all of the States recognize that a married woman’s
right of absolute ownership in her separate property includes her
power to sue and be sued concerning it without requiring that her
husband be made a party to the suit. In all but 5 States * a married
woman may sue and be sued alone, as if she were unmarried. Ari-
zona, Arkansas, Nevada, and Washington provide that the wife may
sue and be sued alone in actions involving her separate property.
Tn Texas the husband may sue alone or with the wife for recovery
of her separate property; if the husband neglects to sue, the wife may
do so by authority of the court.

Recent enactments (1948-52)

Maine (1951) provides that a married person may own, in his own
right, property acquired by descent, gift, or purchase, and may sell
or devise it without the joinder of the other spouse, but may not bar
the other’s interest in such property.

Georgia (1950) repealed a law providing that no contract of sale by
a wife of her separate estate to her husband or trustee shall be valid
unless allowed by order of the superior court of her domicile.

Tennessee (1949) provides that a married person owning property
may convert his interest into an estate by the entireties by direct
conveyance of & one-half undivided interest to his spouse.

Oregon (1951) provides that parties to an intended marriage may
enter into a prenuptial agreement concerning their respective
personal-property holdings, and that such agreement is binding if
the marriage is consuminated.

Nebraska (1949) provides that every assignment of wages or
earnings of the head of a family shall be void unless executed and
acknowledged by both husband and wife, except payroll deductions
for the purchase of war bonds, union dues, and similaritems. Colorado
(1949) repealed a law providing that a married man who is the head
of a family can make no valid assignment of wages without the written
consent of his wife; this State also enacted a statute providing that
a married man or woman can make no valid wage assignment without
the written consent of the other spouse.

Kentucky (1950) permits a married woman to insure her husband’s
life without his consent for her own benefit and that of her children.

Louisiana (1952) exempts from all liability for debt all gratuitous
payments made by employers to their employees, former employees,
or their widows or heirs.

a Arizona, Arkansas, Nevada, Texas, Washington,
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6. Earnings of a Married Woman

Common law

Current status
Community-property States
Common-law States

COMMON LAW

Under common law one of the duties imposed on the wife by
the marital relation is the duty to render service to her husband
in return for his legal obligation to support her. This, together
with the merger of the wife’s legal existence in that of her husband,
prevents her from engaging in any trade or business on her sepa-
rate account. Her earnings belong to him and are liable for his
debts. He, alone, has the right to bring suit to recover such
earnings.

CURRENT STATUS

Community-property States !

In the eight community-property States the earnings of a wife
from third persons for personal services rendered outside the home
become part of the community property. The husband has control
and management of the wife’s earnings along with other common .
property, except in Idaho and Washington, where the wife is given
the control and management. In these two States she also has the
power to bring court action to recover her earnings in her own right.
In California she may control community-property money earned by
her until it is commingled with other community property. In
Nevada she may control her earnings when they are used for the
support of the family. In those States where the husband manages
his wife’s earnings as part of the community property, he sues alone
or, as in Arizona, joins his wife in the suit.

However, the husband cannot dispose of the community property
with intent to defraud the wife’s rights. The earnings of a wife
living separate and apart from her husband are her separate property.

Common-law States

In all of the remaining States, there are statutes or court decisions
which set apart to a wife as her separate property her earnings from
third persons for personal services, free from her husband, his creditors,
and irrespective of his consent. These States give the wife control
and management of her separate earnings, as well as the right to
recover them in her own right.

X Arizona, Californis, Idaho, Lonisiana, Nevada, New Mexlco, Texss, Washington.,
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26 THE LEGAL STATUS OF WOMEN

In Massachusetts and Montana the work a married woman performs
for persons other than her family is presumed to be performed for
her separate account. In Virginia the wife must prove her right to
such property in a contest between the husband’s creditors and herself,
since the presumption of law is that property in her possession during
marriage belongs to the husband.

Three States—Iowa, North Carolina, and Pennsylvania—provide
that a wife may recover from her husband for services rendered to
him beyond the scope of family and household duties when a definite
agreement or intention between them can be proved.

7. Liability for Family Support

Common law
Current status
Civil liability
Criminal liability
Support of minor children
Support of spouse
Recent enactments (1948-52)
Civil liability
Both parents
Husband

Wife

Criminal liability
Both parents
Husband

COMMON LAWY

Urder common law it is the duty of a husband to support
and maintain his wife and family; no legal obligation rests upon
the wife to support the husband. Necessaries bought by the
wife are chargeable to the husband.

CURRENT STATUS

Civil liability

The husband and father has the primary duty of supporting his
wife and family in all jurisdictions. However, many States today
place a secondary liability on the wife and mother. Twelve States?
by statute require the wife to support the husband out of her separate
property if he has no separate or community property and through
infirmity ecannot support himself,

In 17 States? contracts for family necessaries are an obligation
against the common or separate property of husband and wife. In

) Qalifornis, Idaho, Montana, Nevads, New Mexico, New York, North Dakota, Ohlo; Okishoma, South
Dakots, Texas, Washington, )

# Arkansas, Colorado, Delawars, Illinois, Yowa, Loulslana, Maryland, Minnesota, Mississippl, Montana,
North Dakots, Oregon, S8outh Dakots, Utah, Washington, Wisconstn, Wyoming,
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UNITED STATES SUMMARY 27

Minnesota, however, the wife has a cause of action against her hus-
band for amounts she spent for family support, and in Oregon a
wife’s liability ceases 2 years after maturity of the debt.

In most jurisdictions a married woman is able to make a valid
contract in her own right; she may, therefore, purchase necessaries
for herself and family on her own credit and make herself liable for
the account, if she chooses to do so. Arizona and Texas require that
the husband be joined in a suit on a contract for necessaries purchased
by the wife, making her liable only when the community property is
exhausted.

Criminal Lability

All but 12 States ® impose some form of statutory liability on the
husband or wife, or both of them, for failure to provide family neces-
saries. The form of criminal liability varies from State to State.
In some it is a misdemeanor; in others, a felony. In most States it is
punishable by fine and/or imprisonment.

SUPPORT OF MINOR CHILDREN

Maryland and West Virginia have no specific statute imposing
criminsl liability for nonsupport of children. In 3 States* only the
father is liable. California makes the mother liable only if the father
is dead or unable to furnish necessaries because of physical or mental
infirmity. In the balance of the States the same criminal Liability is
imposed on both parents with the exception of New Hampshire.
Here an additional penalty is imposed on the mother, making it
unlawful for her to separate herself from her husband or children
without cause.

SUPPORT OF SPOUSE

Of the 36 States having penal statutes, only 4 jurisdictions ® have
no statute imposing liability on the husband for nonsupport of his
wife. No State imposes any statutory liability on a wife for non-
support of the husband.

Recent enactments (1948-52)

CIVIL LIABILITY

Both parents
Arkansas (1949) makes the parents jointly and separately liable for
support of minor children. In Connecticut (1949) whenever a child
17 or under is unable to maintain himself, the parents are indi-
mho, Montans, Nevada, New Mexico, New York, North Dakota, Ohlo, Oklahoma, South
Dakota, Texas, Wisconsin,

¢ Colorado, Michigan, South Carolina.
¢ Callfornia, Minols, Ltah, Vermont,
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28 THE LEGAL STATUS OF WOMEN

vidually liable for his support; in Rhode Island (1951) the liability is
for such children over the age of 18. Rhode Island further provides
that the parent’s liability is not affected by divorce. California (1951)
provides that when a parent has the duty to support children and
fails, the other parent or child may bring an action for support against
the parent who is Hable.

Husband

Connecticut (1949) makes the husband liable for support of children
under 17; and Ilinois (1949), for support of any dependent child, not-
withstanding divorce, separation, or annulment. Kentucky (1952)
holds the father primarily liable for custody, care, and support of
wholly dependent adult children. Rhode Island (1951) makes the
husband liable for support of wife over 50 years of age or physically
incapacitated, and for any child under 18.

Wife
Where the father is dead, cannot be found, or is incapable of sup-
porting children, the mother has the duty of support in Connecticut
(1949), New York (1953), and Rhode Island (1951). New York also

malkes the wife liable for the husband’s support if he is likely to become
a public charge.

CRIMINAL LIABILITY
Both parents

Criminal liability is imposed on any parent who fails to support a
minor child in Arizona, Connecticut, Delaware, North Carolina (1949),
Kentucky, and Virginia (1950). In Virginia (1950) this liability ie
extended to a child incapacitated from earning a living,

Husband

New Hampshire (1949), and Nebraska (1951) impose criminal
liability on the husband for failure to support his wife and minor
children. Delaware (1949), North Carolina (1949), and Virginia
(1950) make it a misdemeanor for & husband wilfully to abandon and
fail to support his wife. In Kentucky (1950) and in Minnesota and
Ohio (1951), it is & crime for a husband to abandon or fail to support a
pregnant wife.

8. Right of a Married Woman to Engage in a

Separate Business
Common law
Current status

Liability of wife’s earnings from her separate business for husband’s debts
Liability of husband for wife’s debts arising out of her separate business
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COMMON LAW

Under the common law a married woman'’s contracts are void,
and her earnings are the property of her husband. She cannot,
therefore, engage in trade or business in her own name for her
personal profit.

CURRENT STATUS

In most States, by virtue of the so-called married women’s acts, a
wife may engage in an independent business, using her own funds
and acting on her own liability, without interference from her husband
or others claiming through him.

A small group of States! have the so-called free-dealer or sole-
trader statutes. These statutes vary in detail, but all require some
formal procedure on the part of the married woman who desires to
engage in a separate business. This is usually a petition to the
superior court of the county in which she resides showing why the
disability should be removed. However, in the States having such
requirements, it is not the general practice for the wife to petition
the court before engaging in a separate business.

Liability of wife’s earnings from her separate business for husband’s debts

Generally neither spouse is liable for the separate debts of the other.
Since the wife’s earnings from her separate business are considered a
part of her separate estate, these earnings are not liable for her
husband’s debts. However, Massachusetts provides that in order to
protect her business from her husband’s creditors, a married woman
must have recorded in the town where the business is conducted a
“‘separate business certificate.” At least 7 additional States 2 have
statutes that permit a married woman to place on public record a
list of her separate personal property, from whatever source derived,
in order that her rights of ownership may be protected from her
husband’s creditors. Such an inventory of record is notice and
prima-facie evidence of the title of the wife.

California and Nevada limit the amount of the husband’s invest-
ment in his wife’s business to $500. In Nevada the wife may also
lose the protection of the statute if her husband participates in the
management of her business.

Liability of husband for wife’s debts arising out of her separate business

The husband is not liable for the debts of his wife arising out of
her separate business. In Louisiana the husband may become liable
if the profits from the wife’s business become community property.

1 California, Florida, Nevads, Pennsylvania, Texas.
t Arkansas, California, Idaho, Montana, Nevada, Oklahoms, South Dakota.
3856875 6omme—3
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If a certificate for the wife to engage in separate business is not filed
by the husband or wife, the husband may be liable for the wife’s
business debts in Massachusetts.

9. Rights of a Married Woman with Respect to
Separate Property

Common law
Current status
Definition of separate property
Control of property during marriage
Personal property
Real property
Husband as wife’s agent
Liability for debts

COMDION LAW

Under the common law a wife has no separate estate. She
does bave what is termed a general legal estate, that is, property
which she holds subject to the interest of her husband.

During the marriage, the husband has a freehold estate in
all lands owned by the wife, which gives him the right to posses-
sion and control. He owns the rents and profits from her property.
He may convey this interest or subject it to payment of his debts.
Practically the only restriction on the husband’s absolute right
over the separate realty of his wife is that he cannot dispose of or
encumber it so as to affect her interest or that of her heirs after
his death. The freehold differs from curtesy in that it is a right
enjoyed by the husband during the life of the wife in her property
and ends with her death, while curtesy is an estate in the wife’s
property which takes effect as to possession only after the death
of the wife.

All personal property actually in the wife’s possession at
marriage, or received by her during marriage, vests absolutely in
the husband. He may dispose of it in her lifetime without her
consent; her death does not affect his title. On his death, such
property passes under his will or is part of his intestate property.
He alone has the right to sue for the recovery of such property.

The wife’s paraphernalia consist of her wearing apparel and
personal ornaments such as jewels. During the marriage these
are the property of the husband, may be disposed of by him, and
are subject to his debts. At the husband’s death, however, the

wife is entitled to any such property not claimed by the husband’s
creditors.
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CURRENT STATUS

In most of the States a married woman possesses and enjoys her
separate property during marriage free from any personal right
of the husband to take or control it. All States have statutes giving
the wife the right to acquire property which she may hold as her
separate estate.

Definition of separate property

Definitions of a married woman’s separate estate vary. Generally
the term includes the property a woman owns at the time of her
marriage and that which she acquires during marriage by gift, will, or
inheritance. In 6 States! the wife's separate estate does not include
property of specified kinds given to her by her husband, the object
of the exclusion apparently being to prevent fraud against the
husband’s creditors.

Many States include in the definition of separate property that
acquired by the usual means through which any person legally
acquires property, including earnings from labor or business. (See
topic 6 for ownership and control of & married woman’s earnings.)

Control of property during marriage

PERSONAL PROPERTY

In all States a married woman has the right to control her separate
personal property. The husband has no interest in such property,
except for minor variations in Louisiana and Texas. Louisiana
differentiates between property which a woman brings into marriage
as dowry (dotal property) and paraphernalia. The administration
of dotal property is under the husband; the wife has the right of
control and disposition of her paraphernalia. Texas requires the
husband’s signature to a valid transfer of the wife’s stocks and bonds.

REAL PROPERTY

In the majority of States, the wife has an absolute right to control
and dispose of her separate real property. In 8 States? the husband
must join in executing a conveyance of his wife’s real property.
Of these, Florida, North Carolina, and Obio require the signatures of
both husband and wife in any conveyance of the real property of either
spouse.

Maine requires a joint conveyance by husband and wife only with
respect to the wife’s real property which was originally conveyed to
her by her husband. In Vermont, the wife may convey any part
of her separate real property, except the family homestead, without

! Colorado,¥Kansas, Malne, Nebraska, New Hampshire, Vermont.
? Alabams, Florida, Indians, Kentucky, North Oarolina, Ohlo, Pennsylvanis, Texas,
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her husband’s assent. In Louisiana, if the real estate is dotal property,
it is under the control of the husband, and income from it belongs
to him.

(For dower and curtesy rights following the death of one spouse,
see topic 15.)

HUSBAND AS WIFE'S AGENT

A married woman may permit her husband to use and control
her property or the income from it if she chooses. - Generally this
use and control by the husband is not sufficient evidence that she
has relinquished title. In Missouri, if the wife gives written author-
ity to her husband to use and control her separate property, it then
becomes liable for family necessaries. In New York, if the wife
permits the husband to collect all the income from her separate
estate and use it for his own purposes, a gift from the wife to the
husband is presumed. He does not become liable for an accounting
until permission is specifically revoked. In Montana, if the wife’s
property is in sole and exclusive possession of the husband, the prop-
erty is liable for debts to creditors of the husband dealing with him
without knowledge of the wife’s ownership. In West Virginia, if
either spouse buys real or personal property in the name of the
other, it is presumed to be a gift to the spouse named.

In Washington, if either spouse obtains possession or control of
the property of the other, the owner may maintain an action therefor.
Mississippi gives the wife a legal remedy against her husband if he
appropriates to his own use the income or profits from her separate
property without her consent; and in the absence of a legal agree-
ment between the spouses, all business done with the means of the
wife by the husband shall be deemed to be on her account as her agent.

LIABILITY FOR DERTS

Generally, neither the separate property of a married woman nor
its income or profits becomes subject to the husband’s debts. How-
ever, at least 8 States® require a wife to place on public record an
inventory of her personal property in order to protect her rights if
the property is seized by her husband’s creditors. (See topic 7 for
liability for family necessaries.) o B

As a rule, neither spouse is liable for the debts incurred by the
other before marriage. Each spouse is liable for his or her own
debts contracted before or after marriage. (See topic 5 for court
actions involving a married woman.)

% Arkansas, Californis, Idaho, Massachuseits, Montana, Nevada, Oklahoma, South Dakota.
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10. Property Acquired by Joint Efforts of Husband
and Wife

Common law
Current status
Noncommunity-property States
Tenancy by the entirety
Liability for debts
Tenaney in common
Joint tenancy :
Community-property States
Community property defined
Ownership
ontrol
Liability for debts
Recent enactments (1948-52)

COMMON LAW

At common law, property acquired by the joint efforts of
husband and wife during marriage belong to the husband and
is under his control.

At common law a conveyance or devise to the husband and
wife creates an estate by the entirety. During the marriage
the husband has an absolute and exclusive right to control of
the property, and income derived from it belongs to him. How-
ever, he cannot sell or otherwise dispose of it without the consent
of his wife. On the death of either spouse, the property belongs
outright to the survivor.

CURRENT STATUS

Noncommunity-property States

In the noncommunity-property, or common-law States, property
acquired by the husband and wife during marriage is generally under
the management and control of the husband. However, every State
has imposed statutory restrictions on his disposition and use of cer-
tain property. (See topics 3, 5, and 15.) In addition, earnings of
the wife for work outside the home are considered her separate prop-
erty in most States. (See topic 6.)

All States recognize joint ownership in both real and personal
property. This system is widely used by husbands and wives with
respect to bank accounts, securities, furniture, automobile, and real
property ownership since it safeguards the interests of the other if
one of the spouses dies or becomes legally incapacitated.
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TENANCY BY THE ENTIRETY

Six States ! have retained the common-law form of tenancy by the
entirety. This estate can be terminated or mortgaged during marriage
only by the joint action of the husband and wife. In 11 States *
there is a presumption that where property is held in the joint names
of husband and wife it is an estate by the entirety. A contrary inten-
tion clearly expressed in the deed or instrument establishing the estate
rebuts this presumption. Ordinarily a tenancy by the entirety may
not exist in personal property when it cannot exist in real property.

Liability for debts

An estate by the entirety is liable for the joint debts of husband and
wife. The rights of survivorship of the husband and his right to
possession and enjoyment of the profits of land held as a tenancy by
the entirety are liable for the husband’s debts.

TENANCY IN COMMON

A tenancy in common is an interest in land by two or more persons
who hold such interest by separate and distinet titles, each party
entitled to an undivided interest in the property. Each party may
dispose of his interest without the assent of the other tenants in com-
mon. On death the interest of the parties descends to their heirs or
assigns.

In 5 States ® 2 conveyance of property to husband and wife creates
a tenancy in common, unless the instrument expressly declares an
intention to create an estate by the entirety, or a joint tenancy. In
15 States, * a tenancy in common is created unless an intent to create
a joint tenancy is shown. Husband and wife may hold property
only as tenants in common in 3 States. 5

JOINT TENANCY

A joint tenancy is an interest in land held by several persons. Each
party has the right to dispose of his interest without the assent of the
other. On the death of one of the parties in interest, the survivor
succeeds to the entire estate. Joint tenancies may be held by any
two or more persons; the husband-and-wife relationship does not need
to exist.

In Wisconsin husband and wife may hold real property only as
joint tenants.

t Arkansas, Delaware, Massachusetts, Missourl, Vermont, Wyoming.

2 District of Columbia, Florida, Indiana, Maryland, Michigan, New Jersey, New York, North Carolina,
QOregon, Pennsylvania, Tennessee.

3 Kentucky, Mississippi, Rhode Island, Utah, Virginia.

¢ Alabama, Colorado, Connecticut, Iows, Kansas, Malne, Minnesota, Montans, Nebraska, New Hamp-
shire, North Dakota, Oklahoma, South Carolina, South Dakota, West Virginta,
$ Georgia, Ilinols, Oblo.
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Community-property States

COMMUNITY PROPERTY DEFINED

Community property generally includes all property acquired by
the husband and wife during marriage, except that acquired by gift,
devise, descent, or with the separate funds of either husband or wife.
(For information on earnings of the wife as community property, see
topic 6.)

OWNERSHIP

Under the systems in effect in the 8 community-property States both

husband and wife own an estate equal to that of the other. (See topic
15 for disposition of community property on death of husband or wife.)

CONTROL

The general rule in community-property States is that the husband
is the head of the community and the duty is imposed on him to
manage the property for the benefit of his wife and family. Usually,
as long as the husband is capable of managing the community, the
wife has no power of control over it and, acting alone, cannot contract
debts chargeable against it. However, in California the wife is given
some restraining power over the husband’s disposition of household
goods and family clothing; and he may not dispose of personal property
without receiving consideration. In 5 States” the wife must join in a
conveyance of real property which is a part of the community. In
Louisiana the husband may convey real property alone unless it is in
the wife’s name, in which case she must give her written consent. In
Nevada the wife must join in a conveyance of the homestead. In
Texas the husband has sole power of disposition of both real and per-
sonal property.

LIABILITY FOR DEBTS

In all community-property States the common property is liable
for community debts contracted by the husband during marriage.
Generally it is also liable for necessaries contracted by the wife on the
credit of the husband. The community ordinarily is not liable for
the separate debts of the wife. However, in California the debts of
the wife incurred before marriage are debts of the husband to the
extent of community property in his hands, exclusive of earnings.
In California and New Mexico the community property is liable for
the debts of the wife made after marriage if it is secured by the hus-

§ Arizona, California, Idaho, Loulsiana, Nevada, New Mexlco, Texas, Washington.
! Arizona, California (affecting property far more than 1 year), Idaho, New Mexico, Washington.
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band’s pledge or mortgage of community property. In Texas the
community property is liable for the wife’s contracts if the husband
joins in the execution. In at least 3 States ® the community is liable
for the separate debts of the husband.

Recent enactments (1948-52)

New Jersey (1951) provides that any mortgage covering real estate
or chattels or both, made and executed to, or assigned to, any husband
and wife shall be held by them as joint tenants and not tenants in
common unless the mortgage provides otherwise.

Oregon and Oklahoma (1949) repealed their respective community-
property laws. Michigan (1948) repealed its Community Property
Act, preserving community-property rights whenever they were cre-
ated by a clearly expressed intention in the instrument of title. Ne-
braska (1949) amended its Community Property Law to define
community property as that acquired by husband or wife during
marriage between September 7, 1947, and April 20, 1949. Such
property is not to be regarded as community property unless it is
satisfactorily proved that it is in fact community property.

Texas (1949) provides that husband and wife, without prejudice
to preexisting creditors, may by written instrument partition between
themselves all or any part of the community property, or exchange
between themselves all or any part of the community property, or
exchange between themselves the community interest of one spouse
in one property for the community interest of the other spouse in
othier community property. Property so set aside shall constitute
separate property.

California (1951) provides that the wife shall have management,
control, and disposition, other than testamentary, of community-
property money earned by her, or community-property damages re-
ceived by her for personal injuries, until it is commingled with other
community property, except that the husband shall have control and
disposition of such money damages to the extent necessary to pay for
expenses incurred by reascn of the wife’s personal injuries. She may
not dispose of such money without a valuable consideration unless
her husband consents in writing.

$ California, Idaho, New Mexico.
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11. Damages for Injury to Person, Property, or
Character

A, During marriage
Common law
Current status
Injury to the person
Injury to separate property
Injury to character or reputation
Alienation of affections
Criminal conversation
Recent enactments (1948-52)
B. Before marriage
Breach of promise
Recent cnactments (1948-52)
Seduction
Woman’s right
Parents’ right

A. During marriage
COMMON LAW

Only the husband has the right, under common law, to recover
damages for injury to his wife through the negligence of a third
person. The wife has no right of recovery for injury to her hus-
band caused by the negligence of another. She cannot recover
for his loss of ability to support her, for his services, or for her
services in nursing him.

The husband only may sue for loss of & damage to the wife’s
personal property if the claim arises during marriage. Spouses
may join in an action to recover damages to her real property, or
the husband may sue alone.

In suits for slander or libel against the wife, the husband and
wife must join in the action. The husband can bring suit against
a third person for alienation of his wife’s affections.

CURRENT STATUS

Injury to the person

Separate property of a married woman in most States includes
damages awarded in actions for her physical or mental suffering caused
by the negligent or willful conduct of another.

In 6 community-property States® damages for personal injury
to either husband or wife while they are living together become part
of the community. In Louisiana, by statute, damages resulting from

1 Arizona, Californis, Idaho, New Mexico, Texas, Washington.
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personal injuries to the wife are not community property but her
separate property. In Nevada, if the wife sues separately, she is
awarded all damages sustained by her. If the suit is brought by
husband and wife jointly, damages for loss of the wife’s services and
for the expenses of her hospital, medical, and home care belong to
the husband; damages for her personal injury, and for pain and suffer-
ing belong to the wife.

Injury to separate property

Damages for injury to a married woman'’s separate property appear
to belong to her in all States by right of ownership in the property
and the fact she is empoiwered to bring actions for recovery in her own
name, without joinder of her husband.

Injury to character or reputation

In 28 States ? a married woman may sue for injury to her character
or reputation, and damages awarded become part of her separate
estate. In California and New Mexico such damages are declared
to be community property. In Georgia either husband or wife may
bring suit to recover damages for injury to the wife’s reputation or
character.

Alienation of affections

Ten States® have adopted laws abolishing suits for damages by
any person, including a wife, for alienation of affections. In Michigan
such suits are not allowed except those brought by a husband or wife
against parents, brothers, sisters, or persons in loco parentis, Mary-
land makes an exception to its prohibition in cases involving preg-
nancy. Louisiana by cowrt decision has held that the law does not
provide for such actions.

In 14 States* the court has held that a wife may bring suit for
alienation of her husband’s affections. The Georgia ruling is qualified
by limiting such right to a wife living separate from her husband. In
5 States ® either spouse has a right of action; by court decision in
Tllinois only the husband may sue for alienation of affections.

7 Alabama, Arkansas, California, Colorado, Florida, Georgla, Illinois, Indiana, Towa, Louisiana, Maine,
Maryland, Minnesota, Montana, New Hampshire, Now Jersey, New Mexico, New York, North Carolina,
North Dakota, Oklahoma, Pennsylvania, South Carolina, South Dakota, Utah, Vermont, Wisconsin,

Wyoming.
% Alabama, Californis, Colorado, Florids, Indiana, Maryland, Nevada, New Jersey, New York,
Wyoming. ’

4 Arkansas, Connecticut, Georgia, Towa, Kansas, Malne, Massachusetts, Missouri, New Hampshire,
Oregon, South Dakota, Texas, West Virginia, Wisconsin. ’
s Delaware, District of Columbia, Idabo, Nebraska, Rhode Island,
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Criminal conversation

At common law a cause of action for criminal conversation exists
in favor of the husband only. According to the great weight of
authority under the married women’s laws, the wife also may main-
tain the action. Thus in the absence of statutes abrogating such
action, a husband or a wife ordinarily may sue for criminal conversa-
tion. At least 3 States ® have abolished the action.

Recent enactments (1948-52)

Florida (1951) abrogated the common-law rule that a husband is
liable for the torts of his wife.

In Nevada a 1949 law provides that where a wife sustains personal
injuries through negligence of a third party, suit may be brought by
husband and wife jointly or separately. When the suit is joint,
damages for personal injuries and for pain and suffering belong to
the wife; those for loss of services, hospital and medical expenses, and
other care, to the husband. If the wife sues alone, all damages
belong to her.

B. Before marriage
Breach of promise

A right of action for breach of marriage promise exists at common
law; statutory authorization is, therefore, unnecessary. Thirteen
States 7 have enacted statutes abolishing this common-law cight.
Illinois has limited damages to actual injury sustained.

RECENT ENACTMENTS (1948-52)

Tennessee (1949) provides that the judge shall instruct the jury
to consider the age and experience of the parties and the previous
marital status of the plaintiff, in cases involving mitigation of damages.
If the defendant is more than 60 years of age, proof of damages must
be limited to the plaintiff’s actual financial loss.

Seduction

A civil action by a parent for the seduction of a daughter and the
consequent loss of services is permitted at common law, Th? seduced
woman as a general rule has no cause of action in her own right.

WOMAN'S RIGHT
In 9 States  an unmarried female has & right of action for seduction.

¢ Florida, Indiana, New Jersey. .

1 Alabania, California, Colorado, Florida, Indisna, Maine, Massachusetts, Michigan, Nevads, New
Hampshire, New Jersey, Now York, Pennsylvania, .

* Alsbama, California, Iowa, Nevads, Oregon, South Dakota, Tennesses, Utah, Washington.
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Four States ® provide an upper age limit, averaging 20 years, beyond
which the action may npot be brought. In contrast, Oregon and
Washington require that the woman must be at least 21 before the
action may be brought. Iowa, South Dakota, and Tennessee set no
age requirements.

PARENTS’ RIGHT

In South Dakota both parents have the same right to sue for seduc-
tion of an unmarried daughter; a person in loco parentis may also
bring suit. In California the parent entitled to the services of the
daughter may maintain the action. Four States ® give the father a
superior right to bring suit, allowing the mother to sue only in case of
the father’s death or desertion. California permits the mother to
maintain an action for the seduction of her illegitimate daughter
below the age of consent. Four States ! provide that a parent may
bring suit even if the daughter is not living with or in the service of
her parent at the time of seduction. No statutory right of action is
given either parent in 3 States,

Four States ' have abolished actions for seduction of females over
the age of consent. Florida, New Jersey, and New York do not permit
such actions with respect to females of any age.

12. Damages for Injury by Spouse to Person or
Property

Common law
Current status
Injury to the person
Injury to property
Recent enactments (1948-52)

COMMON LAW

Neither spouse can sue the other for negligent or willful injury
to the person or property of the other, under common law.

CURRENT STATUS

Most States do not permit actions by either spouse against the other
to recover damages for willful or negligent injuries to the person or
property. Exceptions to this common-law rule have been made in

¢ Alabama, Californla, Nevada, Utah.
19 Algbama, Oregon, Utah, Washington.
1 California, Oregon, Utah, Washington.

1t Jowa, Nevada, Tennessee.
i Indisna, Michigan, Calilornia, Alabama.
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some jurisdictions, usually by court decision but in some instances by
legislative enactment.

Injury to the person

New York, North Carolina, and Wisconsin permit either spouse to
bring an action against the other for personal injuries. Six States!
permit the wife but not the husband to bring such actions.

Injury to property

At least 7 States ? permit suits by either spouse against the other
for injuries to separate property or for recovery of such property held
or controlled by the other. Four States ? allow the wife to bring such
actions; Georgia by court decision permits the husband to bring suit
against his wife.

Recent enactments (1948-52)

North Carolina (1951) provides that husband and wife have a
cause of action against each other to recover damages to either person
or property.

13. Competency of Husband or Wife To Testify
for or Against Each Other

Common law

Current status
Civil and criminal cases generally
Support cases
Divoree or separation actions
Miscellaneous civil actions
Recent enactments (1948-52)

COMMON LAW

At common law husband and wife are incompetent as witnesses
for or against each other in civil or criminal proceedings. An
exception to this rule is in prosecution for offenses by one against
the other.

1 Alabams, Colorado, Connecticut, New Hampshire, North Dakota, South Carolina.
% Californis, Iinois, New York, North Carolina, Oregon, Pennsylvania, Utah,
3 Arizona, Arkansas, Delaware, New Hampshire.
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CURRENT STATUS
Civil and criminal cases generally

In the majority of the States! husband and wife are competent
witnesses for or against the other in civil and criminal suits, except
that they may not testify as to privileged or confidential communi-
cations. Delaware, Georgia, and Maine do not restrict the testimony
of either husband or wife, declaring by law that either may testify for
or against the other. Connecticut has no statute on this point but
an early court decision declared that a wife was a competent witness
for her husband. Nine States ? declare that neither husband nor wife
may testify for or against the other spouse unless the other consents.

Support cases

All but 8 States ? have a provision making a spouse competent to
testify against the other in actions to enforce responsibility for family
support. A few of these States * make the wife competent to testify
without the consent of the husband; in the remainder the provision
applies to both husband and wife. Many of these laws also state that
a spouse may be compelled to testify to any relevant matter.

Divorce or separation actions

A few States ® by law make one spouse competent to testify against
the other in divorce actions. In other States spouses are competent
to so testify on the basis either of the common-law rule or of statutes
making them competent in actions against the other. New Jersey
and North Carolina declare that neither husband nor wife is a compe-

tent witness in actions for divorce because of adultery, except as to
the fact of marriage.

Miscellaneous civil actions

In Connecticut the court may require the wife of an insolvent
debtor to attend the hearing on the case and be a witness. If the
wife does not comply, the debtor husband is not entitled to the
privileges provided by law.

Arizona makes an exception to the rule that neither spouse may
testify against the other without consent by making them competent

1 Algbama, Arkansas, Distriet of Columbis, Florida, Illinols, Indiana, Towa, Kansas, Kentucky, Louist-
ana, Maryland, Massachusetts, Missouri, New Hampshire, New Jersey, New Mexico, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South
Dakota, Tennessee, Texas, Vermont, Virginls, West Virginia, Wisconsin.

3 Artzona, Colorado, Idaho, Montana, Nevada, North Dakota, Oregon, Utsh, Washington.

3 Florida, Indiana, Maryland, Mississippl, Nevada, New Jersey, Texas, Wisconsin.

4 Alabama, Colorado, Connecticut, Georgis, Idaho, New Mexico, Oklaboma,

* Arlzona, Kansas, Kentucky, Michigan, Ohto, Rhode Island, Texas,
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witnesses in suits for alienation of affections, or in damage suits
for bigamy or adultery against the other.

Recent enactments (1948-52)

Uniform reciprocal enforcement of support laws were enacted by
19 States ® in the period 1948-52. These contain a provision that
laws attaching a privilege against disclosure of communications
between husband and wifeare inapplicable to proceedings under such
acts. Husband and wife are competent witnesses and may be com-
pelled to testify to any matter, including marriage and parenthood.

Ohio (1951) and Tennessee (1951) make husband and wife competent.
to testify to any relevant matter in divorce proceedings. North
Carolina (1951) makes husband and wife competent and compellable
to testify against cach other in proceedings to prove marriage in cases
of criminal eohabitation.

8 Arkansas, California, Louislana, Maine, Michigan, Minnesota, Missouri, Montana, Nebraska, New

Hampshire, North Carolina, North Daketa, Ohio, Oklahoms, Oregon, Rhode Island, South Dakota,
Tennhessee, Wyoming.

14. Right To Dispose of Separate Property by Will

Common law
Current status
Age requirements
Effect of marriage
Disposition of property by a married woman
Revocation
Recent enactments (1948-52)

COMMON LAW

Under common law, a married woman cannot make & valid
will as to real property. With her husband’s consent she can
make a will disposing of any real property that he had not taken
into his possession.

CURRENT STATUS
Age requirements

In 26 States! 21 years is the age at which both males and females
are competent to make a valid will disposing of either regl or personal
property. In 15 jurisdictions ? the age is 18. In Georgia any person

t Alsbama, Arizons, Indians, Towa, Kansas, Kentucky, Louisiana, Maine, Massachusetts, ?Iichiga‘n,
Minnesots, Mississippl, Nebraska, New Hampshire, New Jersey, New Mexico, North Carolina, Ohio,
Oregon, Pennsylvania, South Carolina, Texas, Vermont, Washington, West Virginia, Wyoming.

1 Arkansas, California, Colorado, Connecticnt, Delaware, Florida, Idaho, Tliinois, Montana,$Nevada,

North Dakota, Oklahoms, South Dakota, Tennesseo, Utah,
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over 14 may make a valid will. The District of Columbia and Mary-
land differentiate between the sexes: 18 is the age for females; 21 for
males.

New York, Rhode Island, and Virginie permit a minor of 18 to
make a valid will as to personal property. Real property cannot
be willed until the testator is 21. Missouri has the same requirement,
but only males may will personal property at 18.

Indiana permits members of the Armed Forces or the merchant
marine under 21 to make a valid will.

Kentucky permits a father under 21 to appoint a guardian for his
minor child by will.

Effect of marriage

A few States® declare that a married person may make a valid
will at an earlier age than an unmarried person. Maine and Wisconsin
limit this right to married women.

Disposition of property by a married woman

In general a married woman may dispose of her separate property,
both real and personsl, as if unmarried. A Montana statute provides
that a wife may not deprive her husband of more than two-thirds of
her real and personal estate. In South Carolina no man may devise
more than one-fourth of his estate to illegitimate children, or to a
paramour, if he has either a lawful wife or children.

In Mississippi & decedent who has heirs surviving may not will
more than one-third of his estate to religious organizations; New York
limits the amount that may be devised to a charitable organization
to one-half the estate.

(For provisions as to a husband’s or wife’s election to take dower,

curtesy, or a statutory share, instead of that contained in the deceased
spouse's will, see topic 17.)

Revocation

A subsequent marriage revokes the will of a testator of either sex in
20 States * in the absence of & marriage settlement, or in lieu of pro-
vision in the will for the testator’s spouse, or if no provision is made for
the survivor by the will, or if the will shows an intent not to provide.

Alabama, Arkansas, and Montana provide that revocation is
effected by marriage of a single woman, but have no provision for
revocation by a man’s marriage; in contrast Utah provides for revoca-
tion only by marriage of a man.

3 Arizons, New Hampshire, Texas,

¢ California, Colorado, Connecticut, Georgis, Idaho, Ilinois, Kentucky, Massschusstts, Minnesota,

Nevads, New York, North Carolina, North Dakots, Oklahoma ,Oregon, Rhode Islan: uth i
South Dakota, Washington, West Virgtais. - & South Qusoliaa,
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The will of a testator of either sex is revoked by birth or adoption
of children in 10 States ® if no provision is made for the child in the will.
Arkansas, Idaho, and Oklahoma provide for revocation of only a
man’s will by birth, adoption, or legitimation of a child.

A few States ® provide by statute that divorce revokes all provisions
of a will made in favor of the testator’s husband or wife.

Recent enactments (1948-52)

Arkansas (1949) lowered to 18 the age at which a person may
execute a valid will as to both real and personal property. Formerly,
real property could be willed at 21, personalty at 18.

Georgia (1952) amended the law governing revocation of wills so
that a testator’s will is revoked by subsequent marriage, total divorce,
or birth of a child for whom no provision was made.

Alabama (1951) and Arkansas (1949) enacted legislation declaring
that that part of a testator’s will providing for his or her spouse is
revoked by divorce.

15. Inheritance Rights in Deceased Spouse’s Estate

Common law
Real property
ersonal property
Current status
All property
Widow's share
One child or his descendants surviving .
More than one child or their descendants surviving
No children, but parents, brothers, or sisters surviving
Widower’s share .
One child or his descendants surviving .
More than one child or their descendants surviving
No children, but parents, brothers, or sisters surviving
Real property
Widow’s share .
One child or his descendants surviving »
More than one child or their descendants surviving
No children, but parents, brothers, or sisters surviving
Widower’s share .
One child or his descendants surviving .
More than one child or their descendants surviving
No children, but parents, brothers, or sisters surviving
Personal Property
Widow’s share ..
QOne child or his descendants surviving .
More than one child or their descendants surviving
No children, but parents, brothers, or sisters surviving

§ Connectieut, Florida, Georgia, Kansas, Louisiana, Maryland, Missouri, North Dakots, South Carolina,
Utah, . .
¢ Alabama, Arizona, Georgia, Kansas, Minnesots, North Carolina, Pennsylvanias, Washington.

388887-—56——4
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Widower's share .

One child or his descendants surviving .

More than one child or their descendants surviving

No children, but parents, brothers, or sisters surviving
Community property

Children surviving . .

No children, but parents, brothers, or sisters surviving
Recent enactments (1948-52)

COMMON LAW
Real property

Under common law & surviving husband or wife does not take
an absolute inheritance in the lands of & deceased spouse. The
wife is entitled to dower and the husband to curtesy.

Dower is the widow’s right to have during her lifetime the use
of, or income from, one-third of the lands that belonged to her
husband at any time during the marriage.

In general, dower is a claim superior to any liens or mortgages
against the land in which the widow did not join in. Dower is
not affected by unsecured debts of the husband. The wife may
voluntarily relinquish her dower right, either by a prenuptial
agreement, called a jointure, or by a conveyance executed with
her husband to a third person. Dower does not pass the legal
title to the property. The title passes to the husband’s heirs at
his death, but they cannot enjoy its use while the dower right
exists.

Curtesy is the right of the husband to possess and use for his
lifetime all the lands owned by his wife during marriage in which
he has not relinquished his right. Curtesy is contingent on the
birth of a child born during the marriage capable of inheriting;
that is, alegitimate child.

Personal property

A widow is entitled to one-third of her husband’s personal
property after debts are paid, when there are children. If there
are no children, the widow is entitled to one-half the personal
estate.

A surviving husband administers his wife’s personal property
not taken into his possession during marriage. After payment
of debts he is entitled to the surplus estate.

CURRENT STATUS

Most States by statute regulate the share to which a surviving
husband or wife is entitled from the estate of a deceased spouse,
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In those cases where there is a spouse surviving the decedent, and
there are no children or other heirs, all States provide that the entire
real and personal estate goes to the surviving spouse.

Twenty-three States ! do not differentiate between real and personal
separate property. The same proportions of both real and personal
property owned by the decedent are allotted to the surviving spouse
and heirs under the laws of descent and distribution. States which
differentiate in inheritance rights between real and personal property
appear under the subheads “Real property” and “Personal property.”
Variations in State law are shown in separate State reports.

All property
WIDOW’'S SHARE
One child or his descendants surviving

Absolute interest—Fourteen States? give the surviving wife
one-half of her husband’s property outright. In Montana and Utah
the widow’s share is one-half absolutely, plus one-third life estate in
Montana, and one-third in fee simple in Utah, after deducting the
value of the homestead. Connecticut gives the surviving wife one-
third of his property.

Life or absolute interest—Five States provide that the surviving
wife is entitled to either a life or an absolute interest in her husband’s
estate. In Georgia and South Carolina, the widow’s share is one-
third for life or one-half absolutely; in Massachusetts, one-third either
for life or absolutely; in New York, one-third life interest in lands the
husband acquired prior to September 1, 1930, or one-third absolutel.y.

Life interest—The surviving wife receives a one-fourth life
interest in her husband’s property in Louisiana and New Mexico,

More than one child or their descendants surviving

Absolute interest—Three States ® give the surviving wife one-
half absolutely of her deceased husband’s property; in 10 jurisdictions *
her share is one-third. Florida and Mississippi give the wife an
absolute interest equal to a child’s share, on the apportionment of
the estate among the children and the widow.

Life or absolute interest—Massachusetts, New York, and Soqth
Carolina have the same provisions for a widow’s life or absolute in-
terest in her husband’s property regardless of the number of children

i i i o, Louisians, Massachusetts, Mississippi,
I\Ilogfahjg,r%ngdo;?rlgzsv' 1&2211;?‘;?:;; ;l)g;l,d;}oggo ]ggla:.:o::,aghio. Oklahoms, Pennsylvania, South Caro-

lina, Bouth Dakota, Utah, Vermont, Washington, Wyoming. .
4 California, Colorado, Florida, Idaho, Mississippi, Nevada, North Dakota, Ohio, Oklahoma, Pennsyl-
vania, South Dakota, Vermont, Washington, Wyoming.

3 Colorado, Ohio, Wyoming.
& California, Conneeticut, Idaho, Montans, Nevada, North Dakots, Oklahoms, FPennsylvania, Seuth

Dakota, Utah.
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surviving. Georgia gives the widow one-third for life or a child’s
share absolutely; such child’s share may not be less than one-fifth.

Life interest—In most States, regardless of the type of property,
the life interest of the widow does not vary with the number of children
surviving the husband. Louisiana is an exception. In this State the
widow’s share is one-fourth when three or less children survive, and a
child’s share if there are more than three children.

No children, but parents, brothers, or sisters surviving

Absolute interest.—Six States * provide that the surviving wife
receive the entire estate of her deceased husband if there are no
children or their descendants surviving. In a number of jurisdictions
the wife gets the entire estate up to a specified value, plus a portion
of the excess. The values range from $2,000 in Connecticut to $25,000
in Utah. In North Dakota, if parents survive, the amount the widow
receives is $15,000 plus one-half of the excess estate; if no surviving
parent, it is $50,000 plus one-half of the excess. Ohio gives the
widow three-fourths absolutely if parents survive, the entire estate if
there are no parents. One-half absolutely is her share in 3 States;”
in Oklahoma it is one-half of property not acquired by joint effort
and all the property acquired jointly.

Life or absolute inferest—In South Carolina the widow may
take one-half for life or in the alternative one-third absolutely.

WIDOWER'S SEARE
One child or his descendants surviving

Absolute interest.—Eighteen States® give the surviving hus-
band one-half of the property of his deceased wife; in Connecticut
and New York his share is one-third.

Life or absolute interest.—In Massachusetts the widower may
take a one-third life interest in realty or one-third absolutely of the
entire estate.

Life interest.—New Mexico gives the surviving husband a one-
fourth life interest in his wife’s property.

More than one child or their descendants surviving

Absolute interest—The surviving husband’s share is one-half
his wife’s property when more than one child survives, in Colorado
and Wyoming; 14 States® give the widower one-third; Florida,
Georgia, and Mississippi give him a child’s share.

¢ Colorado, Florida, Georgia, Mississippl, Montana, New Mexico.

® Connectleut, Massachusetts, New York, North Dakota, Pennsylvanla, South Dakota, Utah, Ver-
mont, Wyoming. ’

7 California, Idaho, Nevada,

! California, Colorado, Florida, Georgls, Idaho, Mississippi, Montans, Nevada, North Dakota, Ohio,
Oklahoms, Pennsylvania, South Carolina, S8outh Dakots, Utah, Vermont, Washington, Wyoming’. ’
§ California, Copnecticut, Idaho, Montans, Nevada, New York, North Dakota, Ohio, Oklahorma,
FPennsylvania, South Caroling, South Dakota, Utah, Vermont. ’ ’

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



UNITED STATES SUMMARY 49

Life or absolute interest.—The alternative life or absolute interest
is the same where one or more children survive, in all the States that
have such a provision.

* Life interest—The States that give a surviving husband s life
estate in all his wife’s property do so irrespective of the number of
children of the marriage who survive. Louisiana gives the surviving
husband a one-fourth interest for life if less than three children of
the marriage survive, a child’s share if there are more than three.
The one-fourth life estate to the widower applies in New Mexico
irrespective of the number of children.

No children, but parents, brothers, or sisters surviving

Absolute interest.—Seven States !° give the surviving husband
the entire estate in the absence of surviving children or their deseend-
ants; four States ! give him one-half. Ohio gives him three-fourths
of his wife’s estate if parents survive, the entire estate if they are
deceased. The entire estate up to a specified value, plus a share of
the surplus, is given to the husband in nine States.”? The value range
is from $2,000 in Connecticut to $25,000 in Utah. In New York,
if the wife’s parents survive her, the husband receives the entire
estate up to $5,000, plus one-half the surplus; if no parents, but
brothers or sisters survive, it is $10,000 plus one-half. In North
Dakota the husband receives $15,000 plus one-half if parents survive,
or $50,000 plus one-half where there are no parents.

Life interest.—In Louisianagif parents or brothers and sisters
survive, the widower is entitled to one-fourth of his wife’s estate
for life in absence of dowry.

Real property

WIDOW’'S SHARE
One child or his descendants surviving

Absolute interest.—Five States I* by statute give the surviving
wife one-half of her husband’s real property outright. One-third of
& deceased husband’s real property descends to his surviving wife, in
four jurisdictions.™ o

Life or absolute interest—A number of States_p_rowde t.hat a
surviving wife is entitled to either a life or an absolute interest in i.zhe
lands of her deceased husband. In Illinois and Maryland, a surviving
wife is entitled to one-third either for life or absolutely. Michiggn
and New Hampshire provide a surviving wife with ope-third for life

1 Colorado, Florida, Georgis, Mississippl, Montans, New Mexico, Oklahoma.

1t California, Ydaho, Nevads, South Carolina,
12 Cou.nect!eixt, ‘Magsachusetts, New York, North Dakota, Penusylvania, South Dakota, Utah, Ver-

mont, Wyoming. )
1 Indiana, Kansas, Minnesota, Nebraska, Washington.
4 District of Columbia, Towa, Maine, Wisconsin.
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50 THE LEGAL STATUS OF WOMEN

plus the family homestead, or one-third absolutely. In Missouri, the
surviving wife is entitled to life interest in one-third of lands owned
by the decedent at death or an absolute share equal to a child’s
portion.

Life interest.—The surviving wife receives one-half interest for
life in her deceased husband’s real property in Delaware and Oregon,
one-third life interest in 10 States.’® New Jersey differentiates between
the share a widow receives in lands acquired by her husband after
December 31, 1928, and those acquired prior thereto. In the former
period it is one-half life interest; in the latter, one-third. Nine States *°
have abolished dower, and it is not recognized in the community-
property systems of 5 States.”

More than one child or their descendants surviving

Absolute interest—Xansas provides that the widow shall
receive one-half of the deceased husband’s real property absolutely;
7 jurisdictions ® state the surviving wife’s share to be one-third.

Life or absolute interest.—Illinois, Maryland, Michigan, and
New Hampshire have the same provisions—one-third for a widow’s
life or absolute interest in her husband’s real property regardless of
the number of children surviving. Missouri provides that the widow
receive one-third for life or an absolute share equal to a child’s portion.

Life interest.—Texas gives the surviving wife one-third interest
in her deceased!husband’s real property.

- f‘ -
No children, but parents, bro?‘ﬂ'grs, or gisters surviving

Absolute interest.—Five States ' provide that the surviving wife
receive the entire estate of her deceased husband if there are no
children or their descendants surviving. In New Jersey this applies
only to property which the decedent owned absolutely. In 4 jurisdie-
tions ® the widow gets the entire estate up to a specified value plus a
portion of the excess. One-half absolutely is the widow’s share in 6
States. The District of Columbia gives the surviving wife an out-
right one-third of real property; Louisiana, one-fourth in absence of
dowry. Missouri provides that the surviving wife receive one-third
of her deceased husband’s lands or one-half absolutely.

Life interest.—Delaware provides that the surviving wife shall
have & life interest in the entire estate of her husband. Maryland has

1 Alabarns, Arkansas, Arizons, Kentucky, Narth Carolina, Rhodes Island, Te .
West Virginia, ! d, Tennessee, Texas, Virginia,

Wu (ﬁnomdo, Indians, Kansas, Misslssippl, Nebraska, Nerth Dakots, Oklashoma, South Dakots,
yom!ng.

¥ Callfornia, Idsho, Nebraska, New Mexico, Washington.?

8 District of Columbis, Tows, Indiana, Matne, Minnasota, Nebraska, Wisconsin,
1 Kansas, Minnesota, New Jersey, Oregan, “;tsoomln. A .a B -

% Indians, lowa, Maine, New Hampehlrs,

# Arizons, Illinols, Michigan, Nebrasks, Texes, Washington.
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set out alternative shares for the widow—one-half if parents survive :
if no parents, $2,000 plus one-half of the residue to the real property.

WIDOWER’S SHARE
One child or his descendants surviving

Absolute interest—Kansas and Minnesota give the surviving
husband an outright one-half in the real property of his deceased wife;
in 4 States  his share is one-third.

Life or absolute interest.—An alternative of a life interest of
one-third or an absolute one-third share is provided in Illinois and
Maryland; in New Hampshire it is a one-third life estate plus the
family homestead, or one-third absolutely. In Missouri, the surviv-
ing husband is entitled to one-third life interest in the wife’s lands or
an absolute share equal to a child’s portion.

Life interest.—Curtesy—a life interest in all lands of the wife
owned during marriage, if & child was born capable of inheriting—has
been specifically abolished by statute in 14 jurisdictions.® In 4
States #* the husband’s common-law right of curtesy still exists;
Alabama gives him a life interest in all his deceased wife’s lands;
Arizona and Texas give him such an interest in one-third of her lands.

More than one child or their descendants surviving

Absolute interest—XKansas gives the surviving husband one-
half of his wife’s real property absolutely when more than one child
of the marriage or their descendants survive; 6 jurisdictions * declare
the widower’s share to be one-third.

Life or absolute interest.—Missouri gives the surviving husband
one-third life interest in his wife’s lands or an absolute share equal to
a child’s portion. o

Life interest.—Irrespective of the number of children surviving,
Kansas gives the widower a one-half interest in his wife’s lands; and
Indiana, Jowa, and Texas give him & one-third life interest.

No children, but parents, brothers, or sisters surviving
Absolute interest.—Five States® give the surviving husband
the entire estate in the absence of surviving children or their de-
scendants; 7 jurisdictions # declare the widower’s share to be one-
half the real property. All the real property up to a specified value
is given to the husband in 4 States.®

n iz ra, Maine, Michigan,

n gg;ﬁ?i@,lggia;a, Kansas, lsﬁssissippi, Missourd, Nebraska, New York, North Dakota, Ohlo, Okls-
homa, Pennsylvania, South Dakota, West Virginis, Wyoming,

% Distriet of Columbia, North Carolina, Rhode Island, Tennessee.

% Indiana, Jowsa, Maine, Michigan, Minnesota, Nel{raska.

% Kansas, Minnesota, New Jersey, Oregon, Wisconsin, )

¥ Arizona, District of Columbia, Illinois, Michigan, Nebraska, Texas, Washington.

* Indians, Jowa, Maine, New Hampshire.
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Life or absolute interest—In Missouri, a surviving husband
receives a life interest in one-third of his wife’s lands or one-half
absolutely.

Life interest—Alabama and Delaware give a surviving hus-
band the use of the wife’s realty for life when there are no surviving
children of the marriage, but there are parents or brothers or sisters
of the decedent living; Arkansas gives the husband a life interest of
one-half, and Kentucky, one-third. Four jurisdictions ® have the
common-law form of curtesy; and unless there have been issue born
of the marriage capable of inheriting, the widower gets no share of
the estate. However, one of these States—Rhode Island—permits
the probate court to set off lands up to $5,000 in value in fee simple,
if this property is not required for payment of the wife’s debts.

Personal property

WIDOW'S SHARE
One child or his descendants surviving

Thirteen States * give the wife one-half of her deceased husband’s
personal property when one child of the marriage, or descendants of
such child, also survive; in 13 jurisdictions * her share is one-third.

More than one child or their descendants surviving

Four States * declare the share of a surviving wife in her husband’s
personal property to be one-half if more than one child or their
descendants survive. In 18 States ® the widow’s share is one-third.
A share of the personal property equal to that of a child is provided
for the widow in Alabama, North Carolina, and Tennessee. In
Alabama if there are more than four children, the widow’s share is
one-fifth. Missouri provides that the widow is entitled to a child’s

share,
No children, bul parents, brothers, or sisters surviving

The widow gets the entire personal estate in 14 jurisdictions ¥
when no children survive.

In 7 States ® the surviving wife is entitled to the entire personal
estate up to a specified amount, plus a share of the excess. One-half

* Distriet of Columbia, North Carolina, Rhode Island, Tennessee,

¥ Alsbama, Indiana, Kaensas, Kentucky, Michigan, Minnesota, Missouri, Nebraska, N C
Oregon, Rhode Island, Tennessee, Wisconsin, ' » Northy Garolina,

it Arizona, Arkansas, Delaware, District of Columbia, Mlinois, Iowa, Maine, Maryland, N
shire, New Jorsoy, Texas, Virginia, West Virginta. » Marvlaad, New Hamp-

# Kansas, Kentucky, Oregon, Rhode Island.

8 Arizona, Arkansus, Delaware, District of Columbis, Ilinols, Indiana, Towa, Maine, Marylan

b N 5 D d, Mich-

igan, Minnesota, Nebraske, New Hampshire, Now Jersey, Texas, Virginia, West Virginia, a\r\;"isconsin. ¢

¥ Alabams, Arizons, Delaware, Iilinols, Kansas, Minnesots, New Jersey, Oregon, Tennessee, Texas
Virginia, West Virginia, Washington, Wisconsir. ! ’

# Indiana, Iows, Maine, Michigan, New Hampshire, North Carolina, Rhode Island,
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the personal estate is the widow’s share in 5 jurisdictions.® Mary-
land differentiates between parents and brothers and sisters, giving
the widow one-half if parents survive, and $2,000 plus onc-half if the
decedent left brothers or sisters or their descendants.

WIDOWER’S SHARE
One child or his descendants surviving
When one child or his descendants survive, the surviving husband’s
share is one-half of his wife’s personal estate in 12 States, onc-third
in 14 jurisdictions.®
More than one child or their.descendants surviving
Five States ® give the surviving husband one-half of the personal
estate of his wife when more than one child or their descendants sur-
vive; 18 jurisdictions ® declare his share to be one-third; North
Carolina and Missouri give him a child’s share.
No children, but parents, brothers, or sisters surviving
When no children survive, the widower is entitled to the entire
personal estate of his wife in 14 States.¥ In Indiana, if the estate
exceeds $1,000 and his wife’s parents survive, his share is three-
fourths; if the personal estate is $1,000 or less or if parents do not
survive, he takes the entire estate. Four States*? give the surviving
husband his wife’s entire personal estate up to a specified amount,
Plus a share of the surplus. In Missouri, the widower is entitled to
one-half his wife’s personal estate. Maryland gives him one-half
his wife's estate if parents survive; if there are no parents but there
are brothers or sisters or their descendants, he receives $2,000 or its
equivalent in property, and one-half the residue. In Louisisna the
husband rececives one-fourth his wife's personal estate in the absence
of dowry.

Community property

Under community-property systems in effect in 8 States 4 the
surviving spouse is entitled to one-half the community, including both
real and personal property, on the death of the other. The widow or

# Arkansas, District of Columbia, Kentucky, Missouri, Nebraska.
3 Alshama, Kansas, Kentucky, Michigan, Minnesota, Missourf, Nebraska, North Cacslins, Onegun,
Rhode Island, Tennessee, Wisconsin. ) R
# Arisona, Arkansas, Delaware, District of Columbla, Iilinols, Indiana, ows, Maine, Maryland, New
H:mmplhlu.-Ncw Jersey, Texes, Virginin, West Wrunh.m
bame, Kansas, Kentucky, Oregon, Rbode
“ ‘ ‘Delaware, District of Columbis; Mlinols, Indtana, Jows, Mutne, Marylsud, Mich-

Arkansas, hndiion ! ;
igan, Minnesota, Nebrasks, New Hampahire, New Jersey, Tezas, Virginia, West Viegints, Wiscanin,
41 Arizona, Delawsre, Ilinois, Kansas, Minnesots, New Jersey, North Carolina, Oregon, Tenocssee,
Texas, Virginia, West Virginia, Washington, Wisconsin,
owa, Maine, New Hampshire, Rhode Island,
€ Arizons, Californis, Idaho, Louisians, Nevads, New Mexico, Texas, Washington,
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widower is entitled to this proportion whether there are children of
the marriage or not.
Children surviving

California and Idaho give the surviving spouse the entire estate, if
the decedent did not dispose of his one-half by will. Nevada and
New Mexico by law provide that the husband only is entitled to the
entire estate. In Nevada the children share the one-half not disposed
of by the husband’s will equally; in New Mexico the surviving wife
gets one-fourth, the children the remainder. Arizona, Louisiana, and.
Texas provide that the one-half not disposed of by will goes to the
descendants. However, Louisiana gives the surviving spouse the
right to use the property until death or remarriage. Washington
provides that the surviving spouse is entitled to one-half the com-
munity estate. The other one-half, if not disposed of by will, is
disposed of according to the laws of descent and distribution.

No children, but parents, brothers, or sisters surviving

The surviving spouse gets all the community if no children or their
descendants survive, in Arizona, California, Idasho, Nevada, New
Mexico, and Texas. Louisiana gives one-half of the decedent’s estate
to the surviving parents, the other one-half to the spouse. Washington
gives the surviving spouse the entire personal estate and one-half the
real property. _

Note: Nebraska, which amended its community-property law in
1949, defines community to be that property acquired by joint efforts
during marriage from September 7, 1947, to April 4, 1949, which is
specifically proved to be community property. One-half belongs to

the surviving spouse; the other one-half is transferred to the decedent’s
personal representative for distribution.

Recent enactments (1948-52)

The following States raised the value of the estate to which a surviv-
ing spouse is entitled: Jowa (1951); Maine (1949); New Hampshire
(1951); North Carolina, widow only (1951).

North Dakota (1951) provides that where a decedent leaves no issue
or surviving parents and the estate does not excecd $50,000, the whole
estate descends to the surviving spouse. Formerly, brothers and
sisters were entitled to share in the decedent’s estate.

South Carolina (1949) provides that where any person dies intes-
tate, leaving a widow and one child, each takes one-half the estate.
If more than one child survives, the widow’s share is one-third: the
other two-thirds shall be divided equally among the children. ’
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16. Provision for Survivors During Administration
of Estate

Common law
Current status
Cash allowance from estate
Wages of deceased spouse
Bank accounts
Furniture, clothing, and provisions
Additional allowance
Property exempt from debt
Summary administration
Recent enactments (1948-52)

COMMON LAW

Under common law, a widow may stay in her husband’s home
rent-free for a 40-day period (known as the widow’s quarantine).
During this period she is entitled to reasonable support from her
husband’s estate. If the estate is not subject to litigation, she
may be paid her dower at the end of this time.

A surviving husband has no corresponding right of quarantine
if the family home belongs to the wife. He is entitled to receive
any of her personal property after payment of her debts.

CURRENT STATUS

All States make some provision for the widow and minor children
with respect to occupancy of the family home and maintenance allow-
ance during the period following the death of the husband and father.
A few States also give the husband similar benefits on the death of
the wife.

(For information on disposition of family home on death of one
spouse, see section B, “Homesteads,” of topie 3.)

Cash allowance from estate

All States make some provision for a cash allowance for the support
of the widow and minor children pending the settlement of a de-
ceased husband’s and father’s estate.

Fourteen States! provide for a cash allowance to either spouse.
Generally this is an amount reasonable and necessary to maintain the
family according to its established standard of living.

The other States grant such an allowance to the widow and minor
children only. Most of these use the “reasonable and necessary”

1 Cglifornia, Connecticut, Maine, Maryland, Minnesota, Missourl, Nebrasks, New York, North Dakota,
Ohlo, Pennsylvania, South Dakots, Utah, Washington.
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56 THE LEGAL STATUS OF WOMEN

standard, but a few give a stated sum ranging from $500 in Arkansas
to $2,000 in Wisconsin.

Wages of deceased spouse

Sixteen States have statutes which permit wages owing a decedent
to be paid to a surviving spouse. Eleven 2 of these allow payment to
either spouse; the other States allow payment to the widow only.
The highest amount of wages which may be paid under these laws is
$400 in North Dakota; 8 States * limit such payments to $300; in the
other States the limitation ranges from $75 to $250.

Bank accounts

Ten States ® permit a surviving spouse to collect amounts in bank
checking or savings accounts without administration.  Idaho, Ken-
tucky, and Louisiana limit this right to the surviving widow; the
other States permit either spouse to collect,

Furniture, clothing, and provisions

Thirteen States ¢ give the surviving spouse the household furniture;
18 States 7 have such a provision for the wife only.

In 16 jurisdictions ® the surviving spouse is entitled to the family
clothing on the death of the other; 21 States ® give the clothing to the
wife only.

Provisions on hand become the property of the surviving spouse in
10 jurisdictions; 1° 14 States ! give them to the wife only.

Additional allowance

Eleven States * have some provision for giving a surviving spouse
an additional allowance pending administration of the estate. Min-
nesota, Montana, and Oklahoma give such an sllowance to either
husband or wife; the remaining States make only the widow eligible.

1 Arizons, Florids, Indlana, North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, Utah, Washing
ton, West Virginia,

3 Alabama, Delaware, Georgla, New Jersey, Tennessee.

¢ Alabama, Arizona, Florida, Georgis, Ohio, Utah, Washington, West Virginia.

s California, Delaware, Georgis, Idaho, Indiana, Kentucky, Louisiana, New Mexico, Oregon, Utah,

¢ Californis, Connectleat, District of Columbia, Minnesota, Missouri, Nebraska, New York, Ohio,
Oklahoma, Ovegon, South Dakota, Utah, Vermont.

? Arizona, Arkansas, Florida, Georgls, Idaho, Jowa, Kansas, Massachusetts, Michigan, Mississippi,
Montana, Nevads, Rhode Island, Texas, Virginia, Washington, Wisconsin, Wyoming.

8 California, Connecticut, District of Columbia, Maine, Minnesots, Missouri, Nebraska, New Hamp-
shire, New York, North Dakota, Ohio, Oklahoms, Oregon, South Dakots, (tah, Vermont.

¢ Arizons, Arkansas, Delaware, Florlds, Idaho, Ilinois, Indiana, Iowa, Kansas, Maryland, Massachu-
setts, Michigan, Mississipp}, Montans, Nevada, New Jersey, Rhode Island, Texas, Virginia, Washington,

Wisconsin.
1¢ Maryland, Montans, Nebraska, New Yark, North Dakota, Oklahoma, Oregon, South Dakota, Utah,
West Virginia. - ’ !

1 Arkansas, Delaware, Florids, Indians, Yowa, KAnsas, Mississippl, Nevada, Rhode Island, Tennessee,
Texas, Virgina, Washington, Wisconsin. ' ne Temmessess

12 Arizona, Florida, Georgla, Idaho, Minnesots, Montans, Nevada, Oklahoma, Oregon, Rhode Island,
Wyoming, y »
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Property exempt from debt

Nine jurisdictions ® give the surviving spouse property which the
decedent held exempt from garnishment for debt; 8 States !* give the
wife property so held by her deceased husband, but make no cor-
responding provision for a surviving husband.

Summary administration

Slightly less than one-half of the States have some provision for
summary administration of small estates. Seven of these States ¥
grant such administration to the surviving wife but not to the husband;
13 others '8 permit either spouse to secure summary administration.
Georgia permits the whole estate to be summarily administered if the
wife or the husband left no descendants. In the other States the
value of estates that are subject to summary administration range
from those under $150 in Oregon to those under $3,000 in Florida,
Montana, and Oklahoma.

Recent enactments (1948-52)

Ohio in 1951 and Rhode Island, Pennsylvania, and Tennessee in
1949 raised the amount of wages which may be paid to the surviving
spouse of a deceased employee.

Louisiana (1952) increased to $500 the amount & bank may pay to
the surviving widow of a decedent depositor.

Arizona and South Dakota in 1951 raised the amount of value of
estates subject to summary administration.

The following States liberalized provisions for support of a surviving
spouse and/or minor children pending administration of a deceased
husband’s or wife’s estate, in the 5-year period 1948-1952: Alabama,
Arkansas, California, Illinois, Indiana, New York, Pennsylvania,
Washington,

‘B Arizona, Connecticut, District of Columbis, Montana, Nebraska, North Dakota, Oklahoma, Oregon,

Utah.

u Georgia, Towa, Mississippi, Nevada, Rhode Island, Tennessee, Texas, Virginia.

15 Arkansas, California, Georgla, Idsho, Oklahoma, Oregon, Vermont. ©

1 Arizona, Delaware, Florida, Michigan, Montans, Nebraska, Nevada, New Jersey, North Dakota,
Ohio, South Carolina, South Dakota, Utah.

17. Right of Husband or Wife: To Disinherit the
Other by Will

Common law

Current status
Election in lieu of will
Disinheritance by will
TRecent enactments (1948-52)
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58 THE LEGAL STATUS OF WOMEN

COMMON LAW

A testator cannot, under common law, deprive his widow
of her right to choose whether she will accept the provision made
for her by his will or renounce it and receive her dower.

CURRENT STATUS

Under the laws of most States, neither husband nor wife can
disinherit the other by will,

Flection in lien of will

Twenty-five States ! permit either the husband or the wife to make
an election to take real or personal property allowed by statute to a
surviving spouse, rather than that devised under the will of the
deceased spouse. Missouri and New Jersey permit such an election
with respect to real property only; Virginia, with respect to personal
property only.

Six States? permit the widow only to elect to take her statutory
share of real and personal property in lieu of the provisions of her
husband’s will. Six States ® limit the widow’s right of election to
real property; Michigan permits it only with respect to the personal
estate. The Wisconsin law specifically states that the husband has
no corresponding right of election. Nine States * make no provision
for an election by either spouse.

Disinheritance by will

About a fourth of the States have laws placing some limitation on
the disinheritance of one spouse by the will of the other.

Three of the community-property States—Arizons, California,
Idaho—have statutes declaring that only one-half of the community
property may be disposed of by the will of one spouse.

Alabamsa declares by law that & wife may not be disinherited by
ber husband’s will; no corresponding prohibition is placed on a wife’s
disinheritance of her husband.

In 5 States ° one spouse cannot defeat the common-law or statutory
right of one spouse in the estate of the other by will. Colorado
specifically preserves joint tenancies of husband and wife by declaring
they may not be destroyed by will.

Wyoming by statute provides that if the testator had children
of a prior marriage living at death, and no children of the present

! Arizona, Arkansss, Oolorado, Connecticut, Distriet of Columbis, Cleorgia, Indiana, Jowa, Kansas,
Maine, Maryland, Massachusetts, Minuesots, Mississippl, Nebraska, New Hampshirs, New York, Ohio,
Oklahoms, Oregon, Pennsylvania, Tennessee, Vermont, West Virginia, Wyoming.

$ Alabama, Californis, Kentueky, Moutana, North Carolina, Wisconsin,

1 Delaware, Florids, Rhode Island, S8outh Caroling, Utah, Virginta.

4 1dsho, Ilinois, Louisians, Nevads, New Mexico, North Dakota, South Dako ashington,

s Delsware, Misourl, North Dakote, Oklahoms, Virginta, " o Tess W '
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UNITED STATES SUMMARY 59

marriage, he could by will deprive his wife of not more than three-
fourths of his estate.

Four jurisdictions—Arkansas, Delaware, District of Columbia,
Maryland—construe property devised to a spouse by will to be in lieu
of dower or the statutory share, unless the will expresses otherwise.

Recent enactments (1948-52)

Arkansas (1949) provides that when a married man dies intestate
as to any part of his estate, or when a married woman dies leaving
as her last will one executed prior to marriage, the surviving spouse
has the right to eleet to take against the will such property as he or
she would have been entitled to if the spouse had died intestate.

Connecticut (1949, 1951) requires that where the will of one spouse
makes no provision for the other, the survivor must elect to take
against the will within a 2-month period. Oregon (1949, 1951) has
& similar provision stating the time of election to be within 90 days;
and Tennessee (1951) has reduced the time requirement for dissent
from 1 year to 9 months.
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Marriage and
Divorce

18. Age of Consent to Marriage

Common law

Current status
Minimum ages for marriage without parental consent
Minimum ages for marriage with parental consent
Exceptions to minimum-age requirements
Recent enaciments (1948-52)

COMMON LAW

At common law a male at 14 years and & female at 12 are
capable of consent to marriage. Marriage contracts entered into
by minors over 7 years of age are not void but voidable.

CURRENT STATUS

With but few exceptions, all jurisdictions have enacted laws setting
a higher age for consent to marriage than that set by common law.

Minimum ages for marriage without parental consent

The following minimum ages at which males and females may con-
tract marriage without parental consent are set by statute:
21 years, hoth sexes—12 States !
18 years, both sexes—4 States 2

21 vears, males; 18, females—31 States 3
20 years, males; 18, females—New Hampshire

In Georgia, if the parties applying for a marriage license have not
reached age 21, notice must be posted in the office of the ordinary for
5 days, giving the names and addresses of the applicants, unless the

1 Connecticut, Florida, Kentucky, Louisiana, Nebraska, Ohio, Pennsylvania, Rhode Island, Tennessee,
Virginia, West Virginia, Wyoming.

3 Idaho, Michigan, North Carolina, South Carolina.

 Alabama, Arizona, Arkansas, Californis, Colorado, Delaware, District of Columbia, Illinois, Indiana,
Towa, Kansas, Maine, Maryland, Massachusetts, Minnesota, Mississippi, Missouri, Montana, Nevada,
New Jersey, New Mexico, New York, North Dakots, Oklahoma, Oregon, South Dakots, Texas, Utah,
Vermont, Washington, Wisconsin.,

60
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UNITED STATES SUMMARY 61

parents or guardian of the female personally appear and give their
written consent. If no objection is made within the specified time, a
marriage license may be issued.

Minimum ages for marriage with parental consent

The following minimum ages at which males and females may con-
tract marriage with the consent of parent or guardian are set by
statute:

18 years, males; 16, females—20 States 4

18 years, males; 15, females—5 States 5

17 years, males; 14, females—aAlabama and Georgia
16 years, both sexes—5 States ©

16 years, males; 15, females—Minnesota

16 years, males; 14, females—6 States ?

15 years, both sexes—Idaho, Missouri

14 years, males; 13, females—New Hampshire

14 years, males; 12, females—7 States 3

Generally, marriages contracted while parties are under the statu-
tory age are voidable, not void. A few States ? have statutes hold-
ing void those marriages contracted while one or both of the parties
is under age; in addition, there are laws in 8 jurisdictions ® which
declare that marriages contracted below specified ages are voidable.

Exceptions to minimum-age requirements

Slightly less than one-half of the States ! have laws permitting
persons under age to marry with or without parental consent. Such
laws usually require court approval of the marriage before a license
may beissued. Pregnancy of the female is the usual reason for waiver
of age requirement, but the court generally is authorized to grant
approval for other reasons as well.

Recent enactments (1948-52)

Michigan (1951) raised the minimum age at which females may
marry without consent of parent to 18; it was formerly 16.

¢ Arizona, Arkansas, California, Delaware, District of Columbia, Florlda, Illlnois, Indiana, Louisiana,
Maryland, Michigan, Montana, Nebrasks, Nevada, New Mexicy, Ohio, Rhode Island, Virginia, West
Virginia, Wyoming.

8 North Dakota, Oklahoma, Oregon, South Dgkota, Wisconsin.

¢ Colorado, Connecticut, North Carolina, Pennsylvania, Tennessee.

7 Towa, Kentucky, New York, Texas, Utah, Vermont.

$ Xansas, Maine, M: husetts, Mississippi, New Jersey, South Carolina, Washington.

 Colorado, Distriet of Columbia, Yows, Kentucky, Massachusetts, Michizan, New Hampshire, Utah,
Vermont, West Virginia.

18 Alabama, Arkansas, Colorado, Illinofs, Nebraska, New Jersey, South Carolina, Washington.

1t Arizona, California, Colorado, Connecticut, Delaware, Florida, Kansas, Louisiana, Maine, Maryland,
Massachusetts, Michigan, Minnesota, Missourl, New Hampshire, New York, Narth Carolina, Ohio, Okla-
homa, Pennsylvania, Rhode Island, Vermont, Virginia.

388687—6—-0
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62 THE LEGAL STATUS OF WOMEN

Minnesota (1049) amended its law to permit males of 16 and females
of 15 to be married with the consent of both parents or guardians and
judge of the juvenile court.

Ohio (1951) enacted legislation permitting a marriage license to be
issued, notwithstanding that either or both applicants are under the
minimum age, where the female is pregnant or has a child born out
of wedlock to the male in question.

Virginia (1952) amended its law to permit a mother to give consent
to the marriage of & minor. Previously the father or guardian of the
minor had the right to consent to the marriage; the mother was
eligible only if the father was deceased or unavailable.

19. Common-Law Marriage

Common law

Current status
Common-law marriages recognized
Common-low marriages not recognized
Formal requirements
Recent enactments (1948-52)

COMMON LAW

Marriages without formal solemnization were not recognized
in England as part of the common law. Under the earliest adjudi-
cations of the temporal courts of England, the doctrine of the
canon law sustaining the validity of marriages without solemni-
zation was expressly repudiated.

In American colonial times the common-law marriage was recog-
nized. This was due in large measure to the shortage of min-
isters or other persons qualified to perform a marriage ceremony
and to the difficulty of transportation, which often made it im-
possible for ministers to visit isolated oreas.

CURRENT STATUS

The validity of common-law marriages has been widely recognized
throughout the United States. An increasing number of jurisdictions,
generally by enactment of specific legislation, have declared common-
law marriages to be invalid. As a general rule, statutes regulating

n‘mrriage are con§idered to be directory and do not invalidate a mar-
riage contracted in violation of their provisions.
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Common-law marriages recognized

Twenty-one States ! recognize common-law marriages. In order to
constitute a valid common-law marriage there must be a contract or
mutual agreement to become husband and wife, and such contract or
agreement must contemplate a permanent union.

Common-law marriages not recognized

Common-law marriages have been abolished, either by express legis-
lative enactment or by court decision, in 28 jurisdictions.? Seven of
these® expressly preserve the validity of common-law marriages
entered into prior to a specified date. Statutes regulating marriage
are generally inapplicable to common-law marriages contracted before
their enactment.

Formal requirements

Most States have statutes requiring the parties contemplating mar-
riage to secure u license.

Generally, in those States where common-law marriages are recog-
nized, ceremonial requirements are considered directory, and failure
to comply with them does not invalidate the marriage. In those
States where common-law marriages are not recognized, solemniza-
tion is a prerequisite to the validity of a marriage. As a general rule,
either a civil or religious ceremony is sufficient to comply with the
marriage statutes governing solemnization. However, in Maryland
a religious ceremony is required.

Other legal provisions relating to marriage in most State laws con-
cern requirement of witnesses, recordation of marriage certificate,
place of ceremony, and authorization of specified classes of persons
to perform the ceremony.

Recent enactments (1948-52)

Oklahoma (1951) requires that all marringes be contracted by a
formal ceremony performed and solemnized in the presence of at least
two adult, competent witnesses.

1 Alabama, Colorado, District of Columbla, Florida, Georgia, Idaho, Indiana, Tows, Kansas, Maine,
Michigan, Mississippl, Montana, Ohio, Oklahoma, Pennsylvania, Rhoda Island, South Carolina, Scuth
Dakota, Texas, Wyoming.

% Arizona, Arkansas, California, Connecticut, Delaware, Hlinols, Kentucky, Louisiana, Maryland,
Massachusetts, Minnesota, Missouri, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico,
New York, North Carolina, North Dakota, Oregon, Tennessee, Utah, Vermont, Virginia, Washington,
West Virginia, Wisconsin,

3 California, Minnesota, Missouri, Nevada, New Jersey, New York, North Dakota.
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20. Premarital Requirements

A. Health examination
Common law
Current status
Time of examination
Scope of examination
Withholding of license
Recent enactment (1948-52)
B. Waiting period
Common law
Current status
Recent enactments (1948-52)
C. Prohibited or void marriages
Common law
Current status
Health grounds
Aleoholistm or use of narcotic drugs
Prohibited degrees of kinship
Interracial marriages
Other void marriages
Recent enactments (1948-52)

A. Health examination
COMMON LAW

At common law no premarital certificate of physical fitness is
required of either party to a proposetl marriage.

CURRENT STATUS

All but 9 States ! require a health examination prior to issuance of

a marriage license. Louisiana requires o health certificate from male
applicants only.

Time of examination

About half of the States? require that the physical examination
be taken not more than 30 days prior to the time the parties make
application for a marriage license; Connecticut and Rhode Island
have a 40-day period. Three jurisdictions ® have 20-day provisions;
6 States,® 15-day provisions; Oregon has a 10-day provision; and
Tennessee, Virginia, and Washington have not set the time within
which the parties must have been examined.

1 Arizons, Arkansas, District of Columbis, Maryland, Minnesota, M
arizons, Ar s . a, Mississippi, Nevada, New Mexico,

3 Alabama, California, Colorado, Delaware, Florida, Georgia, Idaho, Indiana, K
3 y . . , Kansas, Maine, Massa-
chusetts, Michigan, Nebraska, New Hampshire, New Jersey, New York, North Carolina, North'Dakot&-
Ohlo, Oklahoma, Pennsylvania, Utah, Vermont, West Virginia, Wyoming. '
1 § Iows, Montans, South Dakota,
4 Xllinols, Kentucky, Lounisiana, Missour], Texas, Wisconsin.
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UNITED STATES SUMMARY 65

Scope of examination

Sixteen States® require that the premarital medical certificate
show that the applicant does not have a venereal disease in & com-
municable stage. Almost half the jurisdictions® specify only that
the applicant does not have syphilis. With respect to this disease,
the applicants must undergo a standard serologic test.

A few States? require that other diseases also be covered by the
medical certificate. Such diseases include tuberculosis, epilepsy,
imbecility or feeblemindness, alcoholism, and drug addiction.

Generally it is provided by statute that premarital health examina-
tions be given by a licensed physician.

Montans requires that each party to a proposed marriage examine
the other’s health certificate.

Withholding of license

Generally if the premarital health certificate shows the presence
of a venereal disease in & communicable stage, or other disease named
in the statute, a marriage license may not be issued. However, most
States make provision for exceptions, such as pregnancy of the woman.
A few States f provide that when such an exception is made and the
parties marry, the infected party must undergo treatment supervised
by the State health department.

Recent enactments (1948-52)

Georgia (1949) and Tennessee (1951) require premarital health
examinations for applicants for & marriage license. Every resident
of Georgia (1949) who marries outside of the State and returns within
60 days is required to file a certificate showing conformance with the
premartial health-examination law.

B. Waiting period
COMMON LAW

At common law no waiting period is required between the
time of application for a marriage license and the marriage
ceremony.

" 3 Alabama, Colorado, Idaho, Illinois, Kansas, Louisiana, Michigan, North Carolina, North Dakota,
Oregon, Rhode Island, Tennessee, Utah, Washington, Wisconsin, Wyoming.

8 Californis, Connecticut, Delaware, Florida, Qeorgia, Indiana, Iowa, Kentucky, Maine, Missourd,
Montans, Nebrasks, New Hampshire, New Jersey, New York, Ohio, Oklahoma, Pennsylvania, South
Dakots, Texas, Vermont, Virginia, West Virginia.

7 North Carolina, North Dakots, Oregon, Rhode Island, Washington.

s California, Colorado, Delaware, Georgia, Michigan, Nebraska, North Carolina, Virginia.
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CURRENT STATUS

Many States have enacted laws in recent years requiring a waiting
period between the time of application for a marriage license and the
issuance of the license or performance of the ceremony. This waiting
period varies among the States. Ten jurisdictions ® set a 5-day
waiting period; Rhode Island requires a 5-day period for nonresident
women applicants only. A waiting period of 3 days is provided by
law in 11 States; ¥ 2 days in Maryland; 1 day in Delaware, New York,
and South Carolina; no waiting period is set in 22 States.

Most jurisdictions make provision for waiver of the waiting period
if good cause is shown.

Recent enactments (1948-52)

Louisiana (1950), Michigan (1951), and Vermont (1951) provide
for a waiting period between application for a marriage license and
the marriage ceremony. New Jersey extended its waiting period
from 24 to 72 hours. The laws of Lousiana, Michigan, and New
Jersey provide that the waiting period may be waived for good cause.

C. Prohibited or void marriages
COMMON LAW

At common law persons are not incapacitated to intermarry by
reason of a difference in race or color. Marriage of a person to his
or her mother, father, brother, or sister is void; other marriages
involving degrees of kinship, either by blood or marriage, are not
prohibited.

CURRENT STATUS

A marriage contracted- in violation of a statute expressly for-
bidding it is void, and no action of the court is required to declare it so.
However, the general practice is for a2 court to render a decree for
record purposes in the interest.of public welfare.

Health grounds

Marriage where one of the parties is of unsound mind is void in 24
States.!?

¥ Connecticut, Ceorgia, Maine, Massachusetts, Michigan, Minnesota, Mississippl, New Hampshire
Vermont, Wisconsin. '

# California, District of Columbia, Florida, Kansss, Louisiana, Missouri, New J o]
Washington, West Virginia. " ! crses, Oregon, Tonnessee.

It Alabams, Arizons, Arkansas, Celorado, Idaho, llinois, Indians, lowa, Kentucky, Nebraska, Nevada,

New Mesico, North Carolina, North Dakota, Ohjo, Oklahoms, Pennsyl
Etbiefiorar i boliliviny , 8y ylvania, Sonth Dakota, Texas,

12 Californla, Connecticut, Delaware, Georgia, Tlinols, Indlans, Towa, Kansas, Kentueky, M
s s . y , Maine, Massa-
chusetts, Michigan, Missouri, Montana, Nebraske, New Hampshire, New Jersey, Nonslrx Dakut;. Ohio
Pennsylvania, Rhode Island, Utah, Virginla, Wyoeming,
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Persons who have epilepsy may not contract a valid marriage in 14
jurisdictions,?

Marriage of a person who has a venereal disease in a communicable
stage is void in 9 States.™

Other types of physical disability that may prevent a party from
entering into a valid marriage are: Tuberculosis in 2 communicable
stage in North Dakota; any communicable disease in Indiana, and
such disease if unknown to the other party in Delaware; impotency,
in Georgia.

Some States ¥ declare that marriages void because of health reasons
are valid where the woman party to the marriage is over 45 years of
age.

Alcoholism or use of narcotic drugs

Marriages entered into when one of the parties was under the in-
fluence of alcohol are void by law in 7 States.'* Marriages in which
one of the parties is an habitual drunkard are void in Delaware,
North Dakota (unless the woman is over 45 years of age), and Ohio.
Confirmed drug addicts may not marry in Delaware.

Prohibited degrees of kinship

Many States ¥ by law declare void marriages of persons related by
blood within certain degrees; or those between persons related by
marriage. These statutes vary widely among the States.

Interracial marriages

Certain types of interracial marriages are prohibited by statute in
21 jurisdictions.® The California law prohibiting such marriages was
invalidated by court decision in 1948.

Other void marriages

Marriages entered into when one of the parties is below the age of
consent are void in Georgia, New Hampshire, and Utah. Bigamous
marriages are declared void in 19 States.”®

1 Conpecticut, Delaware, Indiana, Kansas, Minnesota, Missouri, Nebraska, New Hampshire, New
Jersey, North Dakota, Ohio, Pennsylvania, Utah, Virginia.

4 Delaware, Indiana, Michigan, Nebraska, New Jersey, North Dakots, Ohio, Utah, Wyoming.

15 Connecticut, Kansas, New Hampshire, Utah, Virginia, Washington.

1 Californfa, Georgis, Illinols, Indiana, New Jersev, Ohio, Pennsylvania.

17 Colorado, Connecticut, Delaware, District of Columbia, Georgia, llinols, Jowa, Kansas, Kentucky,
Maine, Massachusetts, Montans, Nebraska, Nevada, New Hampshire, New Mexico, New York, North
Dakota, Oklaboma, Oregon, Pennsylvanin, Rhode 1sland, South Dakots, Teunnesses, Utah, Vermont,
Vitginia, Wyoming.

15 Colorado, Delaware, Florida, Georgla, Kentucky, Louisiana, Maryland, Montana, Nebraskn, Nevada,
North Carolina, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, Tennessee, Texas,
Utah, Virginia, Wyoming.

 District of Columbia, Georgla, Yowa, Kentucky, Massachnsetts, Montana, Nebraska, Nevada, New
Hampshire, New York, North Carolina, North Dakota, Oregon, Rhode Island, Seuth Carolina, South
Dakota, Utah, Vermont, Wyoming.
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Indiana and Pennsylvania prohibit the marriage of a male who has
been an inmate of a home for the indigent, unless he shows that he is
able to support a family. Connecticut declares void a marriage per-
formed by an unauthorized person.

North Dakota and Virginia declare the marriage of an habitual
criminal to be void if such criminal is female and under 45 years of age
or if the criminal is male and marries & woman under 45.

Recent enactments (1948-52)

Virginia (1952) prohibits marriage of an habitual criminal,

21. Interstate Cooperation in Marriage-Law
Enforcement

Common law
Current status
Recent enactments (1948-52)

COMMON LAW

Under common law, validity of a marriage is determined by
law of the country where contracted. An exception is made when
a marriage is in violation of public policy.

CURRENT STATUS

In 25 States ® a marriage that is valid in the State where contracted
is recognized as valid in the State where the parties reside. An ex-
ception is made in 17 jurisdictions ? in that marriages contracted else-
where are invalid if in violation of a statute or contrary to public
policy; in 12 States ® marriages contracted elsewhere in order to evade
State law are not recognized.

Five States* declare void those marriages contracted within the

State by residents of other jurisdictions who seek to avoid the law of
their own domiciliary States.

! Alabama, Arizons, Arkansas, California, Colorado, Connecticut, Idaho, Kansas, Kentucky, Michigan,
Minnesota, Mississippi, Missouri, Montans, Nebraska, New Jersey, New Mexico, New York, North Caro
ling, Oregon, South Dakota, Texas, Gtah, West Virginia, Wyoming,

3 District of Columbia, Georgla, Ilineis, Lounisiana, Maryland, Massachusetts, Michigan, New York,
North Dakota, Ohlo, Oklahoma, Pennsylvania, Rhode Island, Tennessee, Utah, Virginia, Washington.

3 Arizons, Arkansas, Delawase, Georgla, Indiana, Louisiana, Maine, North Carolina, Pennsylvania,
Vermont, West Virginta, Wisconsin,

¢ Illinofs, Loulsiana, Massachusetts, Vermont, Wisconsin,
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Laws in at least 7 States ® declare void divorce or annulment decrees
obtained in other jurisdictions if the parties were not domiciled in the
States where the decree was granted.

Recent enactments (1948-52)

Divorce or annulment decrees obtained in a jurisdiction other than
the State of domicile were declared invalid by California (1949),
Louisiana (1952), New Hampshire (1949), North Dakota (1951),
Rhode Island (1949), and South Carolina (1950).

22. Annulment

Common law
Current status
Grounds for marriage annulment
Nonage
Mental incapacity
Fraud
Prohibited degrees of kinship
Duress or force
Physical incapacity
Interracial marriages
Former undivorced spouse living
Other grounds
Effect of cohabitation following marriage on right to gecure annulment
Recent enactments (1948-52)

COMMON LAW

Annulment of marriage—that is, the voiding of a marriage be-
cause 1t is violative of law or established public policy-—was not
known at common law.

CURRENT STATUS

An annulment decree voids a marriage and purports to leave the
parties as if no marriage had occurred, so far as property or other rights
incident to the marriage are concerned.

Most States provide by statute for legitimation of children of void
marriages, and for support and maintenance of children following
annulment. Georgia and New Jersey will not grant a decrce of nullity
when a child has been born or is likely to be born of the marriage.

Practically every State has statutes permitting annulment of mar-
riage on one or more specific grounds. Arizona, which has no statute,
permits the superior court to grant an annulment in those cases where

# Californis, Lonislana, New Hampshire, North Dakota, Rhode Island, South Carolina, Washington.
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the marriage contract is invalid. Ohio makes no provision by law
for annulment of marriage.

Grounds for marriage annulment

NONAGE

Thirty-two States grant an annulment when one or both parties
are below the age of consent to marriage or have not attained the
statutory age required to contract a valid marriage:

Alabama Louisiana North Dakota
Arkansas Maine Oklahoma
California Michigan Oregon
Colorado Minnesota Rhode Island
District of Columbia Mississippi Tennessee
Florida Missouri Vermont
Idaho Nebraska Washington
Illinois New Jersey West Virginia
Indiana New Mexico Wisconsin
Iowa New York Wyoming
Kansas North Carolina

Four additiona] States make nonage a ground for annulment when
the marriage is entered into without parental consent: Kentucky,
Montana, Nevada, South Dakota.

MENTAL INCAPACITY

Thirty States permit annulment of marriage on the ground of
mental incapacity. The degree of such incapacity is usually pre-
scribed by law, and the statutes vary considerably:

Alabama Maine Oklahoma
Arkansas Michigan Oregon
California Minnesota South Dakota
Delaware Mississippi Tennessee
District of Columbia Missouri Texas
Florida Montana Vermont
Idaho Nevada Virginia
Indiana New York Washington
Town North Carolina West Virginia
Kansas North Dakota Wisconsin
FRAUD

Twenty-three States permit annulment of marriages that have
been procured by fraud:

Alsbama Indiana North Dakota
Arkansas Kentucky Qregon
California Michigan South Dakota
Delaware Minnesota Vermont
Districtof Columbia Montana Washington
gloridgz Ilgebr%.ska ‘Wisconsin
eorgia evada Wyomin
Idaho NewYork ¥ &
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PROHIBITED DEGREES OF KINSHIP

Twenty-two States provide for annulment if the marriage is inces-
tuous or the parties are within prohibited degrees of kinship:

Alabama Minnesota Oregon
California Mississippi Pennsylvania
Delaware Missouri Vermont
Towa Nebraska Virginia
Louisiana New Jersey West Virginia
Maine New Mexico Wisconsin
Maryland North Carolina

Michigan North Dakota

DURESS OR FORCE

Twenty-one States grant annulment of marriage to persons whose
consent has been induced by duress or force:

Arkansas Louisiana Oregon
California Michigan South Dakota
Delaware Minnesota Tennessee
District of Columbia Montana Vermont
Florida Nebraska Washington
Idaho New York Wisconsin
Kentucky North Dakota Wyoming

PHYSICAL INCAPACITY
Physical incapacity to enter into the marriage relationship is a
ground for annulment in 19 States:

Arkansas Montana Texas
California Nebraska Vermont
Delaware New Jersey Virginia
District of Columbia New York West Virginia
Idaho North Carolina Wisconsin
Jowa North Dakota

Michigan South Dakota

INTERRACIAL MARRIAGES
Seven States permit annulment of certain interracial marriages:

Louisiana Missouri Virginia
Mississippi Nebraska West Virginia
Oregon

The California law prohibiting marriages between white persons
and members of certain racial groups was invalidated in 1948 because
it was violative of the due process and equal protection clauses of the
fourteenth amendment to the United States Constitution.
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FORMER UNDIVORCED SPOUSE LIVING

Annulment may be granted in 19 States on the ground that one of
the parties had at the time of the marriage a living undivorced spouse:

Delaware Minnesota South Dakota

Idaho Missouri Tennessee

Towa Montana Vermont

Louisiana New Jersey Virginia

Maine North Dakota West Virginia

Maryland Oregon Wisconsin
Pennsylvania

It should be noted that marriages entered into when one of the
parties has a living undivorced spouse are void ab initio. Formal
annulment is generally provided for in order that the record may be
clarified.

OTHER GROUNDS

Maine and Maryland permit a spouse whose husband or wife has
been sentenced to life imprisonment to obtain an annulment. New
York and North Dakota grant annulment if a husband or wife is
absent for 5 years preceding the filing of the complaint and the other
spouse has no knowledge of his whereabouts. In Oklahoma, if one
of the parties has been divorced for less than 6 months at the time of
the marriage, the other party may secure an annulment.

Effect of cohabitation following marriage on right to secure annulment

At least 14 States® have laws declaring that cohabitation of the

parties ratifies marriages which might be annulled because of nonage,
fraud, duress, or force.

Recent enactments (1948-52)

Illinois (1951) enacted legislation declaring that no insane or
mentally ill person is capable of contracting marriage.

California (1951), North Carolina (1951), Oregon (1951),-and
South Carolina (1951) enacted legislation preserving the legitimacy of
children born of voidable or bigamous marriages.

1 Californis, District of Columbia, Georgla, Kentucky, Montans, Nebraska, Nevada, New Jersey, New
Mezico, North Dakota, Oregon, South Carolina, South Dakots, Wyoming,
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23. Divorce

Common law
Current status
Grounds on which an absolute divoree may be granted
Grounds on which a limited divorce may be granted
Time restrictions on remarriage of parties to & divoree
Provision for children
Custody and maintenance
Effect of divorce on legitimacy
Disposition of property
Support and maintenance pending divorce
Restraints on disposition and restitution
Alimony
Effect of divorce on inheritance rights
Recent enactments (1948-52)
Grounds for divorce
Limited divorce
Absolute divorce
Restrictions on remarriage
Maintenance without divorce

COMMON LAW

In England at the time of the American Revolution, divorce
from bed and board (legal separation) was allowed by ecclesiastical
courts, and absolute divorce (severance of the marriage bond)
was granted in special cases by act of Parliament. Otherwise,
divorces were not granted at common law, and there was no
general act of Parliament authorizing them.

In the United States there were no ecclesiastical courts, and
the common-law courts had no jurisdiction over the matter of
divorce. Accordingly, divorces were granted at first by special
acts of State legislatures, and later, in most States, under general
statutory provisions.

CURRENT STATUS

All States now grant some form of divorce. In 25 jurisdictions!®
both absolute and limited divorces are recognized. In the remaining
jurisdictions only absolute divorces are recognized. In many States
the grounds are the same for absolute and limited divorce, and the
court is empowered to grant the remedy which seems most appropriate
in a given case; in other States separate grounds are prescribed for
each type of divorce.

t Alabama, Arizons, Arkansas, Colorads, Delaware, District of Columbia, Indians, Kentucky, Loufstanas,

Maryland, Michigan, Montana, Nebraska, New Hampshire, New Jersey, New York, North Carolins,
North Dakota, Oregon, Pennsylvania, Rbode Island, Tennessee, Vermont, Virginia, Wisconsin,
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Grounds on which an absolute divorce may be granted

ApUuLTERY—all jurisdictions

DESERTION, ABSENCE, OR ABANDONMENT

Alabama Louisiana Oregon

Arizona Maine Pennsylvania

Arkansas Maryland Rhode Island

California Massachusetts South Carolina

Coloradofi Michigan South Dakota

Connecticut Minnesota Tennessee

Delaware Mississippi Texas

District of Columbia  Missouri Utah

Florida Montana Vermont

Georgia Nebraska Virginia

Idaho Nevada Washington

Illinois New Hampshire West Virginia

Indiana New Jersey Wisconsin

Iowa New Mexico Wyoming

Kansas North Dakota

Kentucky Ohio

COMMISSION OF CRIME

Alabama Louisiana Oklahoma

Arizona Maryland Oregon

Arkansas Massachusetts Pennsylvania

California Michigan Rhode Island

Colorado Minnesota South Dakota

Connecticut Mississippi Tennessee

Delaware Missouri Texas

District of Columbia  Montana Utah

Georgia Nebraska Vermont

Idaho Nevada Virginia

Illinois New Hampshire Washington

Indiana New Mexico West Virginia

Towa North Carolina Wisconsin

Kansas North Dakota Wyoming

Kentucky hio

CRUELTY

Arizona Louisiana Ohio

Arkansas Maine Oklahoma

California Maryland Qregon

Colorado Massachusetts Pennsylvania

Connecticut Minnesota Rhode Island

Delaware Mississippi South Caroling

Florida Missouri South Dakota

Georgia Montana Tennessee

Idaho Nebraska Texas

Iilinois Nevada Utah

Indiana New Hampshire Vermont

Towa New Jersey Washington

XKansas New Mexico West Virginia

Kentucky North Dakota Wisconsin
yoming
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ALCOHOLISM

Alabama
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Idaho
Illinois
Indiana
Jowa
Kansas

IMPOTENCY

Alabamsa
Arizona
Arkansas
Colorado
Florida
Georgia
Tllinois
Indiana
Kansas
Kentucky
Maine

MENTAL INCAPACITY

Alabama
Arkansas
California
Colorado
Connecticut
Delaware
Georgia
JIdaho
Indiana
Kansas

NONSUPPORT

Either spouse

Arkansas
Wife only
Alabamsa
Arizona
Colorado
Delaware

Idaho
Indiana

Kentucky
Louisiana
Maine
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Mezxico

Maryland
Massachusetis
Michigan
Minnesota
Mississippi
Missouri
Nebraska
Nevada

New Hampshire
Netv Mexico
North Carolina

Kentucky
Maryland
Minnesota
Mississippi
Montana
Nebraska
Nevada

New Mexico
North Carolina
North Dakota

North Dakota

Maine
Massachusetts
Nebraska
Nevada .
New Harmpshire
New Mexico

VOLUNTARY SEPARATION

Alabama
Arizona
Arkansas
District of
Columbia
Idaho
Kentucky
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Lousiana
Maryland
Minnesota
Nevada

New Hampshire
North Carolina
Rhode Island

North Dakota
Ohio
Oklahoma
Oregon
Rhode Island
South Carolina
South Dakota
Tennessee
Utah
Washington
West Virginia
Wisconsin
Wyoming

Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
‘Tennessee
Utah
Virginia
Washington
Wisconsin
Wyoming

Oklahoma
QOregon

South Dakota
Texas

Utah
Vermont
Washington
Wyoming

Utah

Rhode Island
Tennessee
Yermont
Washington
Wisconsin
Wyoming

Texas

Utah
Vermont
Washington
Wisconsin
Wyoming

75



76 THE LEGAL STATUS OF WOMEN

WIFE'S UNDISCLOSED PREGNANCY BY ANOTHER MAN AT TIME OF

MARRIAGE

Alabama Kentucky

Arizona Mississippi

Georgia Missouri

Towa New Mexico

Kansas North Carolina
VIOLENCE

Alabama Illinois

Arizona Towa

Arkansas Kentucky

Colorado Louisiana

PRIOR UNDISSOLVED MARRIAGE

Arkansas Illinois
Colorado Kansas
Delaware Mississippi
Florida
FRAUD OR COERCION TO OBTAIN CONSENT
Connecticut Kentucky
Georgia Ohio
Kansas Oklahoma

'DRUG ADDICTION

Alabama Maine
Colorado Massachusetts
Mississippi
INDIGNITIES
Either spouse
Arkansas Qregon
Missouri Pennsylvania
Wife only
Tennessee

WILLFUL OR NEGLIGENT DISREGARD OF DUTY

Fither spouse
California Kansas
Idaho Ohio
Wife only
Montana

Oklahoma
Tennessee
Virginia

Wyoming

Missouri
Tennessee
West Virigina

Missouri
Ohio
Oklahoma

Pennsylvania
Washington

Rhode Island
West Virginia

Washington
Wyoming

Oklahoma
South Dakota

SEPARATION UNDER A DECREE OF LIMITED DIVORCE

District of Louisiana
Columbia Minnesota

North Dakota
Virginia :

RELATIONSHIP BETWEEN PROHIBITED DEGREES OF KINSHIP

Florida Georgia
Mississippi
WANT OF AGE OR LEGAL UNDERSTANDING
Delaware Mississippi
Georgia
DISEASE
Delaware Illinois (venereal)
(epilepsy)
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FAILURE TO COHABIT

Kentucky New Hampshire North Dakota
FRAUDULENT DIVORCE OBTAINED IN ANOTHER JURISDICTION
Florida Michigan Ohio
CRIME AGAINST NATURE
Alabama North Carolina
INCOMPATIBILITY
Florida New Mexico
LEGALLY VOID OR VOIDABLE MARRIAGE
Maryland Rhode Island
VAGRANCY
Wife only
Missour} Wyoming

GROSS MISBEHAVIOR
Rhode Island

SO0DOMY AND BUGGERY
Virginia

UNDISCLOSED PRACTICE OF PROSTITUTION BY WIFE BEFORE MARRIAGE
Virginia

UNCHASTE CONDUCT OF WIFE, THOUGH ADULTERY NOT PROVED
Kentucky

Grounds on which a lmited divorce may be granted

CRUELTY

Either spouse
Alabama Louisiana North Dakota
Arizona Maryland Oregon
Arkansas Michigan Rhode Island
Delaware Montana Tennessee
District of Nebraska Vermont

Columbia New Hampshire Virginia

Indiana g New Jersey Wisconsin
Kentucky North Carolina

Wife only
Colorado Pennsylvania

DESERTION, ABSENCE, OR ABANDONMENT

Either spouse
Alabama Louisiana North Carolina
Arizona Maryland North Dakota
Arkansas Michigan Oregon
Delaware Montana I}hode_ Istand
District of Co- Nebraska Vermont

lumbia New Jersey Virginia_

Indiana New York Wisconsin
Kentucky

Wife only
Colorado Pennsylvania Tennessee
388687—56——06
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ADULTERY

Either spouse

Alabama

Arkansas

Colorado

Delaware

District of Co-
lumbia

Wife only

Arizona
NONSUPPORT

Either spouse
Arkansas

Wife only

Alabama
Arizona
Colorado
Indiana
Michigan

ALCOHOLISM

Either spouse
Alabama
Arkansas
Delaware
Indiana
Kentucky

Wife only

Arizona

COMMISSION OF CRIME

Either spouse
Alabama
Arkansas
Delaware
District of Co-
lumbia

Wife only

Arizona

VIOLENCE OR THE REASONABLE FEAR THEREOF

Either spouse
Arkansas
Kentucky
Louisiana

Wife only
Alabama
Arizona

IMPOTENCY

Alabama
Arizona
Arkansas
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Indiana
Kentucky
Louisiana
Montana

New Hampshire

Pennsylvania

North Dakota

Montana
Nebraska

New Hampshlre
New York
Oregon

Louisiana
Montana
New Hampshire
North Carolina

Colorado

Kentucky
Louisiana
Montana
New Hampshire

Colorado

Michigan
New Hampshire

Colorado

Colorado
Kentucky

New Jersey
North Dakota
Oregon
Rhode Island
VYermont

Rhode Island
Tennessee
Vermont
Wisconsin

North Dakota
re; gon

Rhode Island

Wisconsin

North Dakota
regon

Rhode Island

Yermont

North Carolina
Virginia

Pennsylvania

New Hampshire
Rhode Island
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MENTAL INCAPACITY

Hither spouse

Alabamsa Kentucky North Dakota
Delaware Montana Vermont

Wife only
Colorado
SEPARATION

Either spouse

District of Kentueky Rhode Island
Columbia New Hampshire Vermont !

Wife only
Alabama Arizona
INDIGNITIES

Either spouse
Arkansas North Carolina Oregon
Louisiana

Wife only
Pennsylvania Tennessee
CONDUCT RENDERING COHABITATION UNSAFE AND IMPROPER
Either spouse
New York
Wife only
Arizona Tennessee Wisconsin
DRUG ADDICTION

Either spouse
Alabama Indiana Rhode Island
Wife only
Colorado
PRIOR UNDISSOLVED MARRIAGE
Either spouse
Arkansas Delaware
Wife only
Colorado

FAILURE TO COHABIT
Kentucky New Hampshire North Dakota

EVICTION OF PLAINTIFF
Either spouse
North Carolina
Wife only
Pennsylvania Tennessee

DISEASE
Delaware (epilepsy)  Kentucky (loathsome)
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BEHAVIOR

Indiana

Rhode Island

WIFE’S UNDISCLOSED PREGNANCY BY ANOTHER MAN AT TIME OF
MARRIAGE
Alabama

Kentucky

FRAUDULENT MARRIAGE

Kentuc

ky

LEGALLY VOID OR VOIDABLE MARRIAGE
Rhode Island

UNCHASTE CONDUCT OF WIFE, THOUGH ADULTERY NOT PROVED

Kentuc

ky

Time restrictions on remarriage of parties to a divorce™

State For, plaintiff For defendant

Alabama. .. ... 60days. o _aanaoo 60 days.

Arizong._ .. ____ lyear oo __.___ 1 year.

Californif. . ccocaooaommas lyear _ o _._ 1 year.

Colorado_ oo oo 6months.________.._. 6 months,

Delaware . oo oo o eeee 3months . ___.._.._ 3 months,

Distriet of Columbia______ 6 months_ ________.____ 6 months.

Georgia. - _ oo e Discretion of court.
Indiana . _ .o 2 years if divorce ob~ |ome oo mee e
tained by default.

TOWE e e e 1 year (may be short- | 1 year (may be shortened
ened at discretion at discretion of court).
of court).

Kansas. ..o _o_o._____ Gmonths_______._____ 0 months.

Louisiana. - cceccocnun . 10 months, if wife...._ 10 months, if wife; one
divorced for adultery
may not marry para-
mour.

Massachusetts___.____..__ 6 months_ ... ___.___ 2 years.

Michigan_ .. ... ... 6 months (may be | 6 months (may be short-
shortened at discre- ened or lengthened for a
tion of court). specified period not to

exceed 2 years at dis-
cretion of court).

Minnesota. .o oo _.___ 6 months . __.__.___.___ 6 months. .

MiseissIPPIo oo o o e cddeeae Court may prohibit fer 1
year remarriage on di-
voree for adultery.

Nebraska_. ... ____._ 6 months_____.______. 6 months,

New Jersey _ ... 3months..____..______ 3 months.

New York

North Dakota
Oklahoma
Oregon
Pennsylvania_

*See footuote at
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Discretion of court__ .
6months__.__________
6 months. .o _______

Adultery, lifetime of
innocent spouse, unless
court modifies after ex~
piration of 3 years.

Discretion of court.

6 months,

6 months.

One divorced for adultery
may not marry para-
mour during lifetime of

former spouse.
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Time restrictions on remarriage of parties to a divorce*—Continued

State For plaintiff For defendant
Rhode Island_ . __..._.___ Gmonths_.____..___.. 6 months,
South Carolina_ .. ... foeeo .. One divorced for adultery

may not marry any per-
son except former spouse
until death of latter.

South Dakota_ .o oo oo | Do.

Tennessee - ool e nn Do.

TexaS . e el 1 year if divorce ob- | 1 year if divorce obtained
tained on ground of on ground of cruelty.
cruelty,

Utah. . 6 months.____._.__._. 6 months.

Vermont.__._ .o __..____ 6 months...________._ 2 years (inay be shortened

at diseretion of court).

Virginia. ... _.__ 4months_____________ 4 months; court may pro-

hibit for 6 months re-
marriage of one divorced
for adultery.

West Virginia.__..._..._. 60 dAYS. o e 60 days {may be prohib-
ited by court from re-
marriage during further
period not to exceed 1
year).

Wisconsin. .. _.o.___.__ lyear.oo o ..-. 1 year.

*The following States place nio time restriction on remarriage of parties to a divoree: Arkansas, Connectf-
cnt, Florida, Idaho, Dinois, Kentucky, Maine, Maryiand, M issourt,! Montans, Nevada, New Hamp-
shire, New Mexico, North Carolina, Ohio, Washington, Wyoming.

Provision for children

CUSTODY AND MAINTENANCE

All States have specific provisions relating to the custody, educa-
tion, and maintenance of children. These statutes generally authorize
the court having jurisdiction of divorce proceedings to determine who
shall have the care and custody of the children of & marriage. The
general rule guiding the courts in such cases is that the child’s welfare
must be safeguarded. Neither parent has a superior right to the
custody of the child. If the child is of sufficient age and intelligence
to form an opinion as to which parent he prefers, the court may con-
sider such preference.

EFFECT OF DIVORCE ON LEGITIMACY '

In general, divorce does not affect the legitimacy of children. How-
ever, in 6 States? when a divorce is granted the husband for the
adultery of the wife, the legitimacy of the children born after the act
complained of may be determined by the court. Ir'l Michigan and
New Hampshire the question of legitir.nac.y may be x‘-ax.sec.l ox}ly d'unng
divorce proceedings. In Florida, Illinois, and Mississippi 'chxldren
of a bigamous marriage are illegitimate. In New York, children of

3 Californts, Idaho, Montana, New York, North Dakots, South Dakota.
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marriages annulled because one of the parties had a husband or wife
living are the legitimate children of the party who contracted the
marriage in good faith.

Disposition of property

Generally, when a marriage is dissolved by divorce, a fair division
of the marital property depends on circumstances surrounding the
particular case. Examples of elements that may be considered are
the contribution in means or energy of each spouse to the accumula-
tion of the estate, the extent of failure by one or both of them in
marital obligations, or the award of the custody of children.

SUPPORT AND MAINTENANCE PENDING DIVORCE

Twenty-nine States® have statutory provisions granting the wife
or wife and children support and maintenance pending divorce. In
10 States * either spouse may receive support and maintenance during
this period. There is no statutory provision covering this matter in
the remaining 10 States.?

RESTRAINTS ON DISPOSITION AND RESTITUTION

At least 14 States ® have provisions limiting disposition of property
after suit for divorce has been filed.

A number of States? provide for restitution of property. These
statutes are of three major types. The first, of which Kentucky is
an example, provides that each party shall be restored all property
not disposed of in the action that either obtained from the other
during and in consideration of marriage. Typical of the second type
is the Idaho statute, which provides that if the homestead is selected
from the separate property of either spouse it must be assigned to
the former owner. An illustration of the third type is the Xansas
statute, which provides that if & divorce is granted the wife, all
property owned by her prior to marriage or acquired in her own right
after marriage shall be restored to her. Some States in this third
group, such as Michigan, refuse restoration if the divorce was ob-
tained because of the wife’s adultery.

 Alabama, Arizona, Arkansas. Colorade, Delaware, District of Columbla, Georgls, Kentucky, Lonisiana,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana, Nevada, New Jersey, New
Mexico, New York, North Carolins, Oregon, Pennsylvania, South Dakota, Texzas, Virginia, West Virginia,
Wisconsin, Wyoming.

¢ California, Idaho, INinois, New Hampshire, North Dakota, Ohlo, Oklahoma, Utah, Vermont, Wash-
fngton,

i Connecticut, Florlda, Indians, Iowsa, Kansas, Mississippl, Nebraska, Rhode Island, South Carolins,
Tennessee.

¢ Arizona, Californls, Distriet of Columbia, Florids, Georgla, Kansas, Kentucky, Louislans, New
Mexico, Oklahoma, Oregon, Texas, Utah, Vermont.

7 Arkansas, California, Connecticut, Delaware, Idaho, Indiana, Kansas, Kentucky, Maine, Maryland,
Michigan, Minnesots, Missouri, Nebrasks, New Hampshire, Oklshoma, Oregon, Peunsylvania, West
Virginia.
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ALIMONY

Thirty States ® provide for the issuance of alimony to the wife; 15
jurisdictions,® to either spouse; and 4 others ' have no statutory pro-
vision on this matter.

The size of the allowance is discretionary with the court. How-
ever, at least 3 States—North Carolina, Pennsylvania, and Louisiana—
provide that it may not exceed one-third of the husband’s income. In
Minnesota it may not exceed one-half of the husband’s future earnings.

Some States allowing divorce because of insanity condition the
granting of the decree on petitioner’s satisfactory provision of support
for the afflicted spouse. KEight States ! require such provision by
either husband or wife filing the petition; three States—Arkansas,
Colorado, and Kentucky—require it only of the husband.

In 29 States * the court may require the husband to pay the wife’s
reasonsable attorney’s fees. In 8 States * they may be paid to either
party. In Colorado and Montana the wife who shows the court an
inability to pay may be exempt from court costs.

Alimony may be barred because of the adultery of the wife, in 4
States.!* If the wife has sufficient estate or there is sufficient com-
munity property, the court may withhold payment from the busband’s
separate property in at least 9 States.’®

In New Hampshire, when there are no minor children, an order for
alimony shall not be effective more than 3 years, but it may be
modified or extended for additional 3-year periods.

EFFECT OF DIVORCE ON INHERITANCE RIGHTS

Dower may be barred by divorce in 11 States.!”® In & States ¥
the guilty party forfeits all or some rights in the property of the other.
This is also true in Mississippi, except where divorce is granted on the
ground of insanity. Partners to & bigamous marriage in Kentucky
forfeit all rights in the estate of the legal spouse.

¥ Alabama, Arizona, Arkansa's. Oalorsdo, Connecticat, Delaware, District of Columblia, F?orifia. Georgla,
Idaho, Indiana, Kansas, Kentueky, Louislans, Maine, Maryland, Minnesots, Mississippi, Missouri,
Mont;na, Nevada, New Jersey, New Mesico, New York, Pennsylvania, South Carolina, South Dakots,
Tennessee, Wisconsin, Wyoming. §

¥ California, Niinois, Towa, Massachusetts, Michigan, Nebraska, New Hampshire, North Carollns,
North Dakota, Ohfo, Oklahoma, Rhode Island, Utah, Vermont, West Virginia,

1 Oregon, Texas, Virginia, Washington.

n Calfr?;mia, Connecticut, Gecrgls, Kansas, Miss{ssippt, Nebraska, Oregon, Wyoming.

12 Arfzona, Arkansas, Colorado, Delaware, Distriet of Columbia, Florida, Georgla, Idaho, Kansas,
Mafne, Massachasetts, Michigan, Minnesota, Montana, Nebraska, Nevada, New Mexico, New York,
North .Caromm, Oregon, Pennsylvanis, Rhode Island, South Carolina, South Dakota, Vermont, Virginia,
‘Wisconsin, Wyoming.

n Califm:nia,yminois, Tows, North Dakots, Ohlo, Oklahoma, Utah, Washington.

" , Nebraska, North Carolina, South Carolina, .

3 Ze;::;r:' California, Georgla; Idaho, Kentucky, Maryland, Micbigan, Meontans, North Dakota.

18 Arkensas, Massachusetts, Missourd, New York, North Carolina, Ohis, South Carclina, Tennesses,

Virginia, West Virginia, Wisconsin.
fx?i.‘[n.di,z\nzs, Iows, Michigan, New Hampshire, Rhode Island, Utah.
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In some jurisdictions misconduct that does not result in divorce
may bar inheritance rights. A wife guilty of conduct constituting
cause for divorce is not entitled to any of her husband’s estate except
that given by will. In Pennsylvania and Maine inheritance rights
may be barred by desertion. In the District of Columbia they may
be barred by adultery as well as desertion.

Recent enactments (1948-52)

GROUNDS FOR DIVORCE

Limited divorce

Arkansas (1951) made an additional ground for divorce the failure
of either spouse to support the other if legally obligated to do so.
In Virginia (1952) the time requirement for desertion or abandonment
was reduced to 1 year.

Absolute divorce

Additional grounds for divorce were established in the following
States: :

Arkansas (1951)—Failure of either spouse to support the other if
legally obligated to do so.

Georgia (1951)—Incurable insanity (status of parties as to support
and maintenance not altered by divorece for this cause).

Ohio (1951)—Willful absence of other party for 1 year; fraudulent
contract.

Virginia (1952)—Sodomy and buggery; separation for 1 year under
a decree of limited divorce on grounds of cruelty or desertion. The
time requirement for desertion or abandonment was reduced to 1 year.

RESTRICTIONS ON REMARRIAGE

Delaware (1949) reduced the time restriction on remarriage from
1 year to 3 months.

South Carolina (1950) prohibits divorce unless it is stated in the
report that an attempt to reconcile the parties has been unavailing.

MAINTENANCE WITHOUT DIVORCE

Caljforn-ia and Wyoming (1951) enacted statutes awarding main-
tenance without divorce. In California either spouse may bring an

action when there is any ground for divorce or a failure to provide
for the other.
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Parents and

Children

24, Parents’ Right to Services and Earnings of a
Minor Child

Common law

Current status
Services
Earnings

COMMON LAWY

Under common law, the father is entitled to the services
and earnings of a legitimate minor child. On his death the
mother becomes entitled to the child’s services and earnings.

CURRENT STATUS

Services

The parents are equally entitled to services of minor children in 21
States.! The father, by common-law rule, has such right in 14 States; ?
if the father is dead or incapacitated or has abandoned the family, the
minor’s mother succeeds to such right. A few States? that make
provision for a parent’s control of a minor’s earnings have no specific
statutes relating to a parent’s right to the services of minor children;
presumably services and earnings are considered to be synonymous.
According to a New Hampshire decision, the parent who supports a
minor child is entitled to his services.

Provision is made by statute in some jurisdictions* for parents’
suits to recover damages for wrongful or negligent injury to a minor,
including loss of services. The parent entitled to the minor's services

1 California, Delaware, Idaho, Eansas, Kentucky, Maine, Maryland, Mississippl, Montans, Nebraskar
New Jersey, North Dakota, Ohio, Pennsylvania, Rhode Isiand, South Caroling, Bouth Dakota, Tennessee

Utah, Virginia, West Virginia.
% Arkansas, Colorado, Connectleut, Florida, Georgla, 1llinois, Indians, Iowa, Michigan, New York,

NWorth Carolina, Oklahoma, Vermont, Wyoming.
# Alabams, Arizoms, District of Columbia, Louisiana, Massachusetts, Minnesota, Missourl, Nevada,

New Mexico, Oregon, Texas, Washington, Wisconsin,
« Delaware, Iows, New Jersey, New York, Pennsylvania, Tennesee.
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86 THE LEGAL STATUS OF WOMEN

generally is empowered to bring this suit; but in Colorado, where the
common-law rule giving the father the right to services applies, parents
may bring a joint action, and each has an equal interest in the
judgment.

Earnings

Parents are equally entitled to the earnings of a minor child in
slightly more than half the States; ® in 18 States ° the common-law rule
that a minor’s earnings belong to the father is in effect. In these
jurisdictions if the father is dead, the mother has a right to the minor’s
earnings. Three of the community-property States” hold that a
minor’s earnings belong to the community and are under the control
of the husband. Louisiana law declares that the parents’ right to use
of a minor child’s estate does not extend to earnings gained through the
minor’s labor.

A few States ® provide that a parent or parents may relinquish the
right to 2 minor’s earnings. Abandonment of the child is considered
presumptive evidence of relinquishment in most of these States.
Some jurisdictions ® provide that wages may be paid to 2 minor unless
the minor’s parent or guardian files a claim for them, usually within &
specified time,

In South Carolina, an employer who has hired & minor without the
parents’ consent must reimburse the parents for the value of the
services rendered, unless the parents have refused to support the minor.

Delaware, New Jersey, and Pennsylvania have laws giving parents
equal right to bring suit for recovery of wages due a minor child.
Vermont provides that a mother may sue in her own name to recover
wages due her minor child when she has made a contract for his labor
in her own name because her husband is dead, incapacitated, or has
failed to provide for the family.

25. Guardianship of a Minor Child

Common law

Current status
Guardianship of a minor’s person
Guardianship of a minor’s estate
Recent enactments (1948~52)

s Californis, Delawsre, Idaho, Kansas, Kentucky, Maine, Maryland, Mississippi, Missouri, Montans,
Nebraska, New Hampshire, New Jersey, New Mexico, North Dakota, Ohio, Oregon, Pennsylva'nia, Rhode
Island, South Carclins, South Dakota, Tennessce, Utah, Virginia, Washington, West Virginia, Wisconsin.

¢ Alabams, Arkansas, Colorado, Connecticut, District of Columbia, Florida, Georgia, IHinois, Indiana,

Yowa, Massachusatts, Michigan, Minnesota, New York, North Carol Oklaho; Vi ming.
1 Arizona, Nevada, Texas. ina, ma, Vermont, Wyo

s California, Colorsdo, Georgla, North Dakota, Oklahoma, South Dakota.
¥ Idaho, Montans, New York, Narth Dakota,
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COMMON LAW

The father is the natural guardian of the person of a minor
child, at common law. This right does not extend to control
over a minor’s property. In appointment of a guardian of the
child’s estate, the father is generally preferred. If he is dead
or cannot serve, preference is then given to the mother.

CURRENT STATUS
Guardianship of a minor’s person

In all but 6 States! the parents, if living together, are the joint
guardians of the person of their minor child. In those six jurisdic-
tions the father is preferred over the mother, but there is no law
which bars the mother from being guardian of s minor child if the
father is dead, unfit, or incapable of being the child’s guardian.

In the event of death of one parent, the other, if capable, becomes
the sole guardian of the person of a minor. California, District of
Columbia, and Oklahoma by statute permit a minor over 14 years
whose guardianship is in issue before the court to select his own
guardian.

In a contest between the parents, a few States ? provide that custody
of u child of tender years should be given to the mother, provided she
is a suitable person.

On dissolution of marriage by annulment or divorce, the minor
children become in effect the wards of the court, which is empowered
to award custody. The best interests of the child are the controlling
factor in the court’s decision. Custody may be awarded to either
mother or father, or to a third person if the parents are both unfit.

(See also topic 23.)

Guardianship of a minor’s estate

Neither father nor mother as a matter of right are entitled to take
control of the estate of a minor child. A qualified person must be
appointed under the supervision of the court in all jurisdictions.
The parents, if capable, are preferred for such appointment. Ina
few States? the father is preferred over the mother, but in most
States one parent has no rights superior to tl_wse of the other parent.
Wyoming permits s minor over 14 to nominate his own guardian,
subject to court approval. .

A few States * provide by statute that a parent may m}nnmster Y
small estate belonging to & minor without formal appointment as

isi {co, North Carolins, Texas.
» ﬁ::g,abgoﬁnk?:: S“a?oifvéféi’om. South Dakota, Utah.

3 Alabama, District of Columbia, Louisiana, Texas.
4 California, Connecticut, Florida, New Jersey, Peansylvanis, Virginis.

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



88 THE LEGAL STATUS OF WOMEN

guardian. The amount of the estate which may be so administered
ranges from $100 to $500 in value. Florida specifies that a parent
may_collect and dispose of personal property only up to $500.

Recent enactments (1948-52)

Arkansas (1949) gives parents joint rights as to guardianship of
person and property of an unmarried minor child. Estates which
come to a minor by gift of either parent may be administered by
either of them without court appointment of & guardian.

New Mexico (1951) amended its guardianship law to give prefer-
ence to the father in the appointment of a guardian for a minor’'s
estate. In the case of the father’s death or abandonment of the
family, the mother is preferred.

26. Appointment of Testamentary Guardian for a
Minor Child

Common law

Current status
Guardianship of the person
Guardianship of the estate
Recent enactments (1948-52)

COMMON LAW

The right of a parent to appoint a guardian for the person or
estate of his legitimate minor child by deed or will is not derived
from common law.

The statute of Charles II of England, which is considered as
part of the American colonial law, gives the father the sole right

to appoint a testamentary guardian. The mother has no such
right, even though the father dies before her,

CURRENT STATUS
Guardianship of the person

Generally the surviving parent, if competent, becomes the guardian
of the person of a minor child on the death of the other. Twenty
States! permit only the surviving parent to appoint a guardian of
the person of & minor by will or deed; in Wyoming a surviving father

t Arkansas, Colorade, Counecticut, Delaware, District of Columbia, Georgia, Indiana, Kansas, Kentucky,

gims;:nmsm,mmlwd' Michigan, Mississippl, Missourl, Nevada, Oblo, Penusylvanis, Texas, Washington,
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UNITED STATES SUMMARY 89

has the right of appointment, but no like privilege is given to a sur-
viving mother.

Eleven jurisdictions ? permit either parent to name a testamentary
guardian for a minor child, provided the consent of the other parent
is obtained; in these States the surviving parent suceeeds to this
right. Ten States?® give this power of appointment to the father
only, but to be valid his appointment must be made with the written
consent of the mother. A few jurisdictions * have no provisions for
appointment of & testamentary guardian for the person of a minor
child by a parent.

Guardianship of the estate

Well over one-half of the States * make no provision for a parent
to appoint a testamentary guardian for the estate of a minor child.
Seven States® give either parent the right to appoint such a testa-
mentary guardian. Maine specifies that the minor must be over
14 years of age, and in Arkansas and Massachusetts court confirma-
tion of the appointment is required; in 4 additional jurisdictions 7 a
testamentary guardian can be named oaly for property inherited from
the parent making the designation.

The father only is empowered to name & testamentary guardian
for his child’s estate in 5 States;® of these, Arizona requires the
mother’s written consent to the designation. Only the surviving
parent may name such a guardian in Delaware and Nevada.

Recent enactments (1948-52)

Arkansas (1949) enacted legislation requiring that the court in
appointing a guardian for the person of a minor child, give due
regard to any request contained in a parent’s will with respect to such

appointment.

1 California, Florida, Nlinois, Minnesota, New Jersey, New Mexico, New York, Rhode Istand, South
C Tennessee, West Virginis, )
?r.z]rtz'na Idaho, Montans, North Carolina, Nortt Dakota, Oklahoma, Oregon, South Dakots, Utab,

Vermont. . .

4 Alabams, Tows, Maine, Massacbusetts, Nebrasks, Now Hampshire, V mimia

1 Colorado, Connecticut, District of Columbla, Florida, Indiana, lows, Kansas, Kentucky, Louislana,
Michigan, l\lﬁnnesota, Mississippl, Missouri, Nebrasks, New Hampshire, New Jersey, New Mezxico,
North Ct;mlina. North Dakota, Ohio, Oregon, Rbode lstand, Scuth Cardling, S8outh Dakots, Tennes-
see, Texas, Vermont, Washington, West Virginis, Wisconsin, W soming.

¢ Alsbama, Arkansas, Georgia, Illinois, Maine, Massachusetts, New York.

? California, Maryland, Pennsylvania, Virginia,

8 Arizons, Idaho, Montana, Oklahoms, Utah.
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27. Inheritance—Child

Common law

Current status
No descendants or spouse of intestate surviving
Parents and spouse surviving

COMMON LAW

Under common law, parents and lineal ancestors are excluded
from inheriting the estate of a person who dies without making a
will. In contrast, early United States statutes sllowed the
father to inherit from an intestate child, but did not grant a
similar right to the mother, except that she could inherit lands
that came to the child from her ancestral line.

CURRENT STATUS

All States permit both mother and father to inherit both real and
personal property from the estate of a legitimate intestate child.

No descendants or spouse of intestate surviving

In 36 States ! parents share equally in the real and personal property
of an intestate child who died leaving no descendants or spouse; on
death of one parent the survivor gets the entire estate.

Arkansss differentiates between lands inherited from an ancestor
and those which are not ancestral. The former are inherited by the
parent through whom the lands descended; the latter go to the father
and mother for life in equal shares. The parents inherit personal
property equally, the whole going to the surviving parent. Oregon
has a similar provision with respect to land inherited from a minor
child. If the decedent is not a minor the property, real and personal,
descends to the parents.

California and New Mexico, which have community-property law,
*give one-half of the community to the decedent’s father and mother
-in equal shares. The parents get the entire estate if it is separate

property.

In 10 States ? the estate is divided among the parents, the brothers
and sisters, or their descendants. ’

1 Alsbama, Arizona, Colorado, Connecticut, Delaware, Distriet of Columbla, Florida, Idahe, Nlineis,
Towa, Kansas, Kentucky, Maine, Maryland, Massschusetts, Michigan, Minnesots, Montana, Nebraska,
Nevads, New Hampshire, New York, North Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania,
Rhbode Island, South Carolina, South Dakots, Texas, Utah, Vermont, Virginia, Washington, Wiscansin.

3 Qeorgls, Indlans, Louislana, Mississippl, Missouri, New Jersey, South Carclina, Tennessee, West
Virginia, Wyoming.
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UNITED STATES SUMMARY 91

Parents and spouse surviving

(See topic 15 for share of surviving husband or wife of deceased
spouse’s estate.)

In 25 States the parents, by law, are entitled to a share of a deceased
child’s estate if the decedent left a surviving spouse but no children or
descendants of children. Six? of these jurisdictions give one-half of
the estate, both real and personal, to the parents; in another 8 States *
the parents share only in the excess over a certain value, which ranges
from $4,000 in Vermont to $25,000 in Utah. The parents get one-
fourth of the decedent’s estate in Ohio, one-fourth of the excess over
$1,000 in Indiana, and one-fourth of the excess over $20,000 in Wy-
oming.

A few jurisdictions ° differentiate between real and personal property
in giving a portion of the decedent’s estate to the parents. In Rhode
Island and Tennessee the parents take the title to the real estate, the
spouse taking a life interest.

28. Child Born Out of Wedlock

Common law
Current status
Support
other’s responsibility
Father's responsibility
Legitimation
Intermarriage of parents
Acknowledgment
Recent enactments (1948-52)

COMMON LAW

Generally, under early common law, an illegitimate child was
considered the child of no one; and no legal responsibility for
its support rested on either of its natural parents. Under
present common law, however, since the mot.heerf an illegitimate
child is primarily entitled to its custody, she. is considered.re_
sponsible for its support. The putative father is under no obliga-
tion to contribute to the support of his illegitimate child.

3 Arizona, Californis, Idaho, Nevads, Oklahoma, “"ashlngto_n. . !
4 Co:ne:t'icut, Tows, North Dakota, New York, Pennsylvania, South Dakota, Utah, Vermont.

s District of Columbia, Michigan, Rhode Island, Tennesses, Virginia.
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92 THE LEGAL STATUS OF WOMEN

CURRENT STATUS

A judicial proceeding established by statute is available in most
jurisdictions to establish the paternity of a child born out of wedlock
and to compel the father to contribute to its support. In addition
a number of States impose a statutory responsibility, apart from
paternity proceedings, on a father to support his illegitimate as well
as his legitimate children.

Support
MOTHER'S RESPONSIBILITY

In all jurisdictions the mother has the duty of supporting ber illegit-
imate child. In some States this duty still rests on the common law;
in others it has been made a part of statutory law.

In 5 States ! the mother can be committed to jail unless she either
discloses the name of the child’s father or gives security for the support
of the child.

FATHER’S RESPONSIBILITY

In each of the States, except Idaho and Texas, some statutory
provision exists to charge the father of an illegitimate child with the
child’s support after paternity has been established by prescribed
court procedure. The amount of contribution, the terms of payment,
the period of liability, and the method of enforcing the liability vary
widely among the States. In Louisiana an illegitimate child, if
acknowledged by one or both parents, may sue one or both for support
and education. If no acknowledgment has been made of him, he has
the right to prove his filiation in court. In either case, he must prove
his need for support.

In all but 16 States * the adjudged father who fails to support his
illegitimate child is guilty of a misdemeanor or crime and subject to
fine and/or imprisonment.

Legitimation
INTERMARRIAGE OF PARENTS

Twenty-two States ® provide that when the parents of a child born
out of wedlock shall intermarry, the child shall be legitimate. In
10 States * there must be an acknowledgment by the father that the
child is his, as well as an intermarriage of the parents. New Hamp-

1 Arkansas, Georgia, Maryland, South Carolina, Tennessee,

2 Alabams, Connecticut, Distriet of Columbia, Florida, Idaho, Dlinois,
Maryland, Missouri, Nebraska, Oklahoms, Rhode Island, Texas, Virginia.' Kaasas, Kentucky, Malue,

1 California, Conuecticut, Delaware, Idabo, Iowa, Louisiana, Minnesota, Nevada, New Merxico, New
York, North Dakota, Ohio, Oklahoms, Oregon, Fenunsyivanis, Rhode Island, South Carolina 'South
Dakota, Tennessee, Utah, Washington, West Virginta. '

¢ District of Columbis, Ilinois, Indiana, Kentucky, Massachusetts, Missourd, Texas, Vermont, Virginis,
‘Wyoming.
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shire and New Jersey require recognition by both parents, in addition
to intermarriage.

ACKNOWLEDGMENT

In 4 States ® the father of a child born out of wedlock, by publicly
acknowledging the child as his own and receiving him into his family
with the consent of the wife, and otherwise treating him as if born in
wedlock, legitimates such child for all purposes. Florida, Idaho,
and Montansa provide for legitimation upon the father's acknowl-
edgment. In Michigan and Delaware there must be an acknowl-
edgment in writing by both parents. In Maine the child may be
legitimated either by adoption into the family or by public acknowl-
edgment. South Carolina and Tennessee provide for legitimation
upon the granting of a petition made by the father to the proper
court. In Arizona every child is the legitimate child of its parents.

Recent cnactments (1948-52)

North Carolina (1951) raised to 18 the age to which an illegitimate
child is entitled to support by its parents. Formerly the father's
duty of support terminated when the child became 14; the mother’s
duty, when the child became 16. Virginia (1952) provides that when
it is determined in support proceedings that the parents of a child
are not married, but the father admits parentage, the court may
compel the father to contribute to the child's maintenance. Utah
(1951) amended the law governing support in paternity proceedings
so that the father now pays a reasonable sum for the support of his
illegitimate child until the child’s 18th birthday, instead of the former
amounts of $200 for the first year after birth and $150 for each of the
17 succeeding years.

Florida (1951) gives an unmarried woman who is pregnant or
delivered of an illegitimate child the right to bring court proceedings
to determine the paternity of the child. North Carolina (1951)
provides that the mother of an illegitimate child may be prosecuted
for willful neglect or refusal to support such child at any time before
the child attains the age of 18 years. _

Connecticut, Michigan (1949), South Caroluml (1951), and Ten-
nessee (1949) provide that the subsequent marriage of parents of
an illegitimate child legitimates the child.

& Arizons, North Dakota, Oklahoma, Utah.

388687—56——7
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29, Inheritance—Child Born Out of Wedlock

A. Inheritance from a child born out of wedlock
Common law
Current status
Mother’s right
Father’s right
B. Inheritance of a child born out of wedlock
Common law
Current status
Estate of both parents
Estate of mother
Estate of father
Recent enactments (1948-52)

A. Inheritance from a child born out of wedlock

COMMON LAW

Under common law, only descendants of a person born out of
wedlock can inherit from his estate if he dies without a will.

CURRENT STATUS

In practically all States the mother of an illegitimate person who

dies intestate may inherit his estate.
Mother’s right

Arizona is the only State having no statutory provision governing
the rights of inheritance from a child born out of wedlock. In 5
States ! the brothers and sisters of the decedent share in the estate
along with the mother. In the District of Columbia the mother
inherits only if there are no surviving brothers or sisters of the de-
ceased. In Louisiana the mother must have made legal acknowledg-

ment of such child before she may inherit.

Fourteen States? provide that if the mother dies before the child,
her heirs at law receive the estate. In this situation South Carolina
provides that the estate shall be distributed among the child’s next

of kin on his mother’s side.

Father’s right

In at least 11 States ® if the father has made legal acknowledgmeint

of paternity, he may share in the child’s estate.

1 Alabama, Colotado, Georgla, Iliinois, Wyoming,

1 Florida, Idabo, Mentans, Nebraske, Nevada, New Hampshire, New York, North Dakots, Oklahotua,

South Dakota, Utah, Vermont, Washington, Wisconsin.

3 Idahe, Iows, Eansas, Louisians, Maine, Montans, Nevada, New Mexico, North Dakots, Oklshoms,

South Dakota.
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B. Inheritance of a child born out of wedlock
COMMON LAW

U{'xder common law, a child born out of wedlock was denied
all rights as an heir; he had no capacity to inherit from anyone.

CURRENT STATUS

Many jurisdictions have enacted statutes modifying the common-
law rule. These statutes are based on the principles that the child
ought not to be punished for the offense of the parents and that the
relationship of parent and child ought to produce the same legal
consequences whether the child is legitimate or not.

Estate of both parents

Intermarriage of the parents legitimates children born out of
wedlock so that they may inherit from both intestate parents in 13
States.* Three jurisdictions—Illinois, Iowa, and New Hampshire—
require mutual acknowledgment of the child by the parents, and 7
States ® require an acknowledgment by the father before the child
becomes capable of inheriting his parents’ estate. In Michigan, if
both parents acknowledge s child born out of wedlock, the child is
‘deemed legitimate and may inherit. Arizona provides that any ehild
may inherit from his natural parents, as well as from their kindred.
Seven States ® have laws which permit & child legitimated by inter-
marriage of his parents to inherit from his parents’ kindred.

Estate of mother

In 11 States 7 a child born out of wedlock may inherit from his
intestate mother and her kindred; 12 States ® permit such a child to
inherit from his mother, but not from her kindred. Michizan and
Oregon bar inheritance from the mother’s kindred if a child born out
of wedlock has not been legitimated by the subsequent marriage of
his parents.

In Louisiana natural children succced to the estate of their mother
when they have been legally acknowledged by her, if she has left no
lawful children or their descendants. If there are lawful children,
the natural children are entitled only to a moderate *“alimony.”

4 Colorado, Connectieut, District of Columbia, Louisiana, Maine, New Jersey, New Mexico, Okla-
homa, Oregon, Pennsylvania, Rhode Island, South Carolina, West Virginia.
8 Indiana, North Dakota, Texas, Vermont, Virginis, Washington, Wyoting.

¢ Louisiana, Maine, North I akots, Oklahoma, Pennsylvania, Washington, Wryoming.
t Caltfornia, Colorado, Illinols, Kentucky, Michigan, Minnesota, Montans, 2 Tew Hampshire, New York,

Ohio, South Dakota. .
¥ Delaware, Florids, Towa, Nebraska, North Dakots, Oklahoma, Oregon, South Carolira, Tennessee,

Utah, Washington, Wyoming.
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Estate of father

A number of States provide that a child born out of wedlock may
inherit from the father. Usually some specific act on the part of the
father is required, such as marriage to the mother or acknowledgment
of the child as his.

At least 12 States ? provide that if the father acknowledges paternity,
which is usually done by signing a document to that effect in the
presence of witnesses, the child is his heir. On the other hand,
Delaware provides that any child legitimated solely by acknowledg-
ment shall not inherit from the father. The Nevada statute states
that properly acknowledged children shall have all rights of inher-
itance of legitimate children. The Florida statute specifically provides
that a child acknowledged by the father may inherit through his
paternal ancestors.

Recent enactments (1948-52)

Maine (1951) provides that a child born out of wedlock is the heir
of his parents if they intermarry. If the father adopts him into his
family or acknowledges him, the child is the heir of the father. In
each case the child and his issue inherit from his parents respectively,
and from their lineal and collateral kindred; and these inherit from
the child and his issue.

Ilinois (1951) declares a child born out of wedlock to be the heir
of his mother and of any maternal ancestor.

? Florida, Idaho, Maine, Minnesota, Montans, Nebraska, Nevada, North Dakota, Oklahoma, South
Dakota, Utah, Washington.
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POLITICAL RIGUTS

30. Domicile of a Married Woman

Common law
Current status
For voting
For office holding
For separation, annulment, or divorce
For other purposes

COMMON LAW

The domicile of & married woman is the same as that of her hus-
band for all purposes, under common law.

CURRENT STATUS

For purposes of family relationship, the domicile of a married woman
and of the minor children of the marriage is that of the husband and
father, in all States. However, for certain specified purposes, & num-
ber of States grant a married woman the right to establish a separate
domicile.

For voting

Nine States,? by statute, permit a married woman to have n domicile
separate from her husband for voting purposes.

For office holding

Five States 2 give a married woman the right to establish a domicile
separate from her husband for purpose of holding public oflice.

Two States, Maine and New Jersey, specifically provide that a
married woman may have a domicile separate from her husband for
jury-service eligibility.

The Nevada law, in addition to enumerated rights, declares that
with respect to “any right dcpendent on residence” the domicile is
the place where the person is actually, pbysically, or corporeally
present in the State or county.

For separation, annulment, or divorce

At least 11 jurisdictions * provide that if a husband and wife are
separated, the wife may establish her own domicile.

i California, Maine, Massachusetts, Michigan, New Jersey, New York, North Caroliea, Virginia,

‘Wisconsin. -
2 Maine, Michigan, Nevads, Now Jersey, New York.
3 Georgla, Idaho, lowa, Kentucky, New Jersey, North Carolina, North Dakota, Ohle, Pennsylvania,
Bouth Dakota, Washington,
97
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For the purpose of filing an annulment or divorce action, at least
14 States * permit a married woman to have her own domicile.

For other purposes

Florida permits the wife of a nonresident of the State to have a
domicile within the State for probate purposes.

New Jersey permits a wife to have a separate domicile for probate
and taxation purposes.

31. Public Office—Eligibility of Women

Common law
Current status

COMMON LAW

Under common law, women are greatly restricted as to political
rights on the basis of sex and of marital status.

CURRENT STATUS

In all States, women are cligible for election to public office on the
same terms and conditions as men. Generally, women are eligible for
all types of State appointive office. There are some types of offices in
which State law may require the appointee to be of a designated sex.
Examples of such offices are those in State penal or corrective institu-
tions in which the sexes are segregated.

32. Jury Service—Eligibility of Women

Common law

Current status
Mandatory jury service
Voluntary jury service
Recent enactments (1948-52)

COMMON LAW

Women are not qualified under common law to serve on either
grand or trial juries.

¢ California, Georgla, Idsho, Iowa, Kansas, Missourl, Nebrasks, New York, North Dakota, Oklahoms,
South Dakota, Virginia, West Virgiola, Wyoming.
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CURRENT STATUS

As of January 1, 1953, women were eligible for jury duty in all but
6 States—Alabama, Georgia, Mississippi, South Carolina, Texas, and
West Virginia.

Georgia enacted a jury-service law for women in December 1953;
and in November 1954 Texas voted to amend its constitution to permit
women to serve on juries.

Mandatory jury serviee

Twenty-three States ! make women eligible for jury service on the
same terms and conditions asmen. Maryland, which has a mandatory
basic law, permits its counties and Baltimore City to have local option
as to the coverage of this law. As of January 1, 1953, 14 counties and
Baltimore City had compulsory jury laws for women; 9 counties were
exempt from application of the law.

Notr: As of December 31, 1955, all but 4 Maryland counties permit
women to serve on juries. These laws are mandatory, except for those
of Worcester and Charles Counties, which give women the right to be
excused on the basis of sex.

Voluntary jury service

Twenty States ? have jury-service laws that permit women to be
excused from jury service on the basis of sex. These laws generally
set out certain procedures that must be followed to claim an exemption.
For example, in Arkansas a woman must make her refusal known to the
officer serving the jury-service summons; in Louisiana a woman may
serve if she files with the clerk of the district court a written declaration
of her desire. Oklahoma, which provides for mandatory jury service,
permits a woman with minor children to be exempt on request.

Recent enactments (1948-52)

Laws were enacted making women eligible for jury service in the
following States:

Massachusetts (1949) Tennessee (1951)
New Mexico (1951) Virginia (1950)
Oklahoma (1949) Wyoming (1949)

t Arizona, California, Colormdo, Connecticut, Delawsre, Illinofs, Indiana, Iowa, Maine, Maryland,
Michigan, Montana, Nebraska, New Jersey, New Mexico, North Carolina, Ohio, Oklahoma, Oregon,

Penusylvanis, South Dakota, Vermont, Wyoming.
32 Arkansas, District of Columbia, Florida, Idaho, Kansas, Kentucky, Louisiana, Massachusetts, Min.
nesota, Missouri, Nevada, New Hampshire, New York, North Dakota, Rhode Izland, Tennessce, Utah,

Virginta, Washington, Wisconsin.
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100 THE LEGAL STATUS OF WOMEN

Utah (1949) amended its jury-service law to make women eligible
for grand juries. Formerly they were eligible only for service as trial
jurors.

Norr: That section of the Arizona law making women’s jury service
optional was invalidated by the State Supreme Court in 1948. Women
are now compelled to serve on juries if called, subject to statutory
exemptions and excuses at the discretion of the presiding judge.?

3 State v. Pelosi, et al. (1948), Ariz, Sup. Ct., 98 Pac. (24), p. 125,
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GLOSSARY OF LEGAL TERMS USED

Abrogate—to repeal a former law by legislative act or court decision.

Administration—management and settlement of the estate of an intestate or
of a testator who has not appointed an executor in his will, Administration of
an estate is subject to court supervision.

Alienation—the act of transferring title to property.

Appurtenant—belonging to.

Attachment—a judicial process of seizing property to enforce payment of a debt.

Bigamous marriage—a marriage contracted with knowledge of the existence of
a prior undissolved marriage.

Bona fide—in good faith.

Chattel mortgage—a mortage on personal property, such as furniture.

Chose in action—personal property which may be recovered by legal action.

Civil injuries—injuries to person or property for which satisfaction may be
obtained by a law suit for money damages.

Civil rights—individual rights not connected with the organization or adminis-
tration of government. These concern property, marriage, protection by law,
freedom of contraet, and trial by jury.

Cohabitation—living together as husband and wife.

Collateral kindred—those who descend from a commmon ancestor, such as brothers
and sisters.

Commitment—the sending of a person to prison or other institution by lawful
authority,

Competent witness—legally qualified witness. .

Confidential communications—communications between persons who stand in
s confidential relation to each other which the law will not permit to be divulged
or inquired into in court; for example, communications between husband and
wife,

Conjugal right—right which husband and wife have to each other’s society,
comfort, and affection.

Consangninity—having the blood of a common ancestor.

Consortium—-the right of husband or wife to the fellowship, company, coopera-~
tion, and sid of the other.

Conveyanee—the transfer of the title of land from one person to another.

Coverture—the condition or state of a married woman. o

Criminal conversation—adultery, considered in its aspect of a civil injury to the
husband entitling him to damages. e

Curtesy—an estate for life which a husband takes at the death of his wife in all
the lands which she owned during the marriage, if a child was born to her
during the marriage who could inherit such lands.

Decedent—a deceased person, .

Descent—succession by rightful heirs to the real property of & person who dies

D without m?king a ;vill. b 1
evise—a gift of real property by will, . .

Distributable portionp—S}})lare of ‘decedent’s estate to be distributed to heirs after
payment of charges. .

Distribution—division among those legally entitled to it of personal property of
a person who dies without making a will. . o

Distributive share—the share which an heir receives on the legal distribution of
the estate of a person who dies without making a will. . .

Divorce, Absolute—a complete severance of the marriage relationship.
Limited—a legal authorization to live separate and apart. .
Dotal property—property that the wife brings to the hus_bgmd to assist him in

bearing the expenses of the marriage establishment (Louisiana).
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Dower—Ilife interest of a widow in one-third of the lands which the husband had
at any time during the marriage. This right takes priority over the claims
of the heirs, creditors, or person to whom the land was conveyed without the
consent of the wife. .

Dowry—property that a woman brings to her husband in marriage (Louisiana).

Duress—unlawful force to compel a person to do some act that he otherwise
would not do.

Emancipation—act or process of freeing a minor from legal disabilities occasioned
by his minority.

Estate by the entirety—the right of ownership of husband or wife in land deeded
or willed to them as one person. During marriage the husband has absolute
and exclusive right to control and income, but neither can dispose of the
property without the consent of the other. At death the whole estate belongs
to the survivor.

Executrix—a woman appointed by a will to administer the estate.

Fee simple—the entire and absolite interest in land.

Fclony—a crime of a serious nature.

Feme sole trader—a married woman who qualifies by a special statutory provi-
sion to do business on her own account, independently of her husband,

Fiduciary—a person who is entrusted with rights and powers to be exercised for
the benefit of another person.

Garnishment—a proceeding to have money or other property of a debtor in the
hands of a third person applied to satisfy a judgment against the owner.

Guardian—a person who has, or is entitled to, the care and management of the
person or property, or both, of another who is incapable of managing his own
affairs; e. g., a minor,

Incest—cohabitation between a man and woman related to each other within
the dezrees prohibited for marriaze.

Incumbrance—a claim, lien, charge, or liability against real property.

Indictment—f{ormal, written statement charging a person with an offense, based
on findings by the grand jury.

Infant—s minor; a person who has not reached the legal age of majority.

In lieu of—instead of.

In loco parentis—in place of parent.

Insolvent—unable to pay debts.

Intestate—without making a valid will.

Inventory—a detailed lisv of articles or property.

Joinder—ijoint action, as in execution of a deed or mortgage.

Jointure—an agreement, usually prior to marriage, by which a wife is given
an estate in lands in liea of her dower right.

Judicial proceeding—a court action.

Legal represcntative—a person who is authorized to represent another.

Lien—a charge upon property for the satisfaction of a debt.

Life interest—an estate in property for the lifetime of the person entitled thereto.

Lineal ancestor—the ancestor_in direct line, as father or grandfather.

Lineal descendant—a person in line of descent from the ancestor, as son or
daughter,

Litigation—a suit at law.

Maintenance—the furnishing by one person to another of support; the amount
decrced by a court for support.

Majority—the status of being of full legal age.

Misdemeanor—a crime which is less than a felony,

Moiety—one-half.

Necessarics—things that are necessary for support aceording to a person’s station
in life; e. g., food, shelter, clothing, medicine.

Next of kin—in the law of inberitance, the persons most closely related to a
decedent by blood.

Paraphernal property—property not brought into the marriage by the wife, or
given to her in consideration of marriage. This property remains under the
control of the wife (Louisiana).

Personalty—npersonal property.

Political rights—the power to participate, directly or indirectly, in the establish-
ment or administration of government; e. g., the right of citizenship, suffrage, or
public office.
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Pﬁnll)a-fagie evidence—evidence sufficient to establish the fact in question ualess
rebutted.
Privileged communications—see Confidential eommunications,
Probate—the act or process of proving a will.
Putative—supposed, alleged.
Quarantine—the widow’s right to remain rent-free in her husband's home for
a definite period after his death. At common law this period was 40 days.
Separate estate (of a married woman)-—~property which is under the control of
the married woman and which she may control free from interference by her
husband; e. g., property coming to her by devise or inheritance or by purchase
with separate funds, gifts, earnings from work outside the home.

Statutory—governed by statute law as opposed to the common law.

Surety—a person who binds himself for the payment of a debt of another.

Tenants in common—npersons who hold the same land together by separate and
distinet titles. Each may dispose of his interest as he chooses.

Testamentary—bequeathed by will.

Testamentary guardian—guardian of a minor child named by will or deed of
a parcnt.

Tegtatgr——a person who dies having made a valid will in force at the time of

eath.

Trustee—a person who holds property in trust for another.

Usufruct—the right to use of, and profits from, the property of another.

Yoid—without legal force or effect.

Void ab initio—void from the inception.

Voidable—subject to being made void.

‘Waiver—the intentional or voluntary surrender of a known right.
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