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The Legal Status of Women in the 
United States of America

INTRODUCTION

Any conclusion bearing on woman’s status under the laws of 
the United States of America must take into account the common 
law, on which the fabric of the Nation’s jurisprudence is woven.

Common-law rules of property sprang from various causes, no
tably tradition, military or economic exigency, and “natural male 
dominance.” Economic and social advances in the position of 
women in the United States have brought about marked changes 
in laws governing property and family rights and political status.

In general, it has been the rule that in the absence of a specific 
statute abrogating common-law principles, the common law ap
plies. In the century just past, many old common-law injustices to 
women have been removed by statute.

Material considered in Women’s Bureau Bulletin 157 series 
centers largely around women in the marriage relation, since the 
legal status of the unmarried woman is practically identical with 
that of the unmarried man. To increase the usefulness of the ma
terial, more attention has been given in the current revision to 
differences in the legal treatment of men and women.

The United States Summary of The Legal Status of Women in 
the United States of America, Bulletin 157, last brought up to 
date as of January 1, 1958, is being revised. The revised Sum
mary will be compiled from the reports for 50 States and the 
District of Columbia.

The President’s Commission on the Status of Women (estab
lished by Executive Order 10980, December 14, 1961) appointed a 
Committee on Civil and Political Rights to review the civil and 
political rights of women. The Commission’s report, submitted in 
October 1963, presents findings and makes recommendations for 
constructive action.

In April 1966, State Commissions on the Status of Women had 
been established in 47 States. They are actively concerned with 
the improvement of the civil and political rights of women in 
their States.
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Sources

Constitution of Massachusetts 
Massachusetts General Laws Annotated, 1958 
Massachusetts Reports 
Northeastern Reporter 
Northeastern Reporter (Second Series)

Explanatory Note

Bulletin 157-20 presents a digest of the State constitutional 
and statutory provisions affecting the legal status of women in 
Massachusetts. It includes pertinent statutory changes enacted in 
that State up to April 1, 1966, and supersedes the previous report 
for Massachusetts of June 1, 1962.

References to the State constitution are indicated by paren
thetical insertions of article and section numbers following the 
abbreviation “Const.,” as “(Const., Amendment, art. 69, sec. 1),” 
placed after the related subject matter.

References to the General Laws Annotated likewise are in pa
rentheses, as “(ch. 209, sec. 8).”

Case citations definitely construing statutes, or declaring judi
cial policy in the absence of express statutory provision, are indi
cated by footnote references. Cases showing historical develop
ment of a statute or policy are followed by the abbreviation 
“ (Hist.).” Other abbreviations used are:

Massachusetts Reports—Mass.
Northeastern Reporter—NE.
Northeastern Reporter (Second Series)—NE. (2d)

Numbered subject headings are the same as those in the U.S. 
Summary. Cross references employ these numbers for brevity, as 
“(See number 6.),” which refers to subject heading “Earnings of 
a married woman.”

2
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MASSACHUSETTS

CIVIL RIGHTS 

Contracts and Property

1. Age of majority

In the absence of express statutory provision, the common-law 
rule that specifies 21 years as the age of majority for both males 
and females applies.

2. Contractual powers of a minor

Contracts of a minor, other than those for necessaries or those 
governed by specific statute, are voidable, according to the com
mon-law rule.

A minor cannot contract for necessaries if he has a parent or 
guardian who is able and willing to supply them. The minor may 
contract for necessaries only if he has no way of getting them 
except by his own contract.1

Marriage of a female under guardianship as a minor termi
nates the guardianship with respect to custody and education, but 
not with respect to care and possession of property (ch. 201, sec. 
5).

Marriage of a minor male with his father’s consent effects an 
emancipation. Not all disabilities are removed by such emancipa
tion, but the infant is freed from parental control and is entitled 
to his own earnings. An infant son who marries without his 
father’s consent is entitled to his own wages as far as necessary 
for his support and that of his wife and child.2

The signature of a married woman under 21 years, when 
affixed by her to a deed, mortgage, or other instrument relating to 
the conveyance (transfer of title) of her husband’s land, has the 
same effect as if she were of full age (ch. 189, sec. 6). A minor 
woman may bar her right of dower in all the land of her husband 
by assenting to a jointure (agreement by which a wife will take 
an estate in lands in place of dower) settled upon her before mar

1 Hollander Co. v. Porter (1929), 267 Mass. 378; 166 NE. 724.
2 Commonwealth v. Graham (1892), 167 Mass. 73; 31 NE. 706. (Hist.)
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THE LEGAL STATUS OP WOMEN

riage. Her assent, expressed by conveyance, must be joined with 
that of her father or guardian (ch. 189, sec. 7).

A minor resident of the State who has attained 15 years is 
competent to contract for insurance upon his life, for his own 
benefit, or for the benefit of his spouse or specified blood relatives, 
and to exercise and enjoy every right, privilege, and benefit pro
vided by any life or endowment insurance contract (ch. 175, sec. 
128).

A fraternal benefit society may admit to membership any per
son 15 years of age as of the nearest birthday. Any person admit
ted prior to attaining the full age of 21 years is bound by the 
terms of the application and certificate and by the laws and rules 
of the society, and is entitled to all the rights and privileges of 
membership to the same extent as if he had attained full age (ch. 
176, sec. 9).

A minor 18 years of age or more may give full discharge for an 
amount not exceeding $2,000 in any 1 year as benefits payable by 
an insurer, provided the company has not received written notice 
of the appointment of a guardian of the property of such minor. 
No such minor is deemed competent to transfer the right to or 
anticipate such payments (ch. 175, sec. 128A).

Banking and savings and loan businesses in the State having 
funds on deposit in the name of a minor may, unless in violation 
of a written agreement to which the institution is a party, pay 
the funds to such minor or to others on his written order. Such 
payments have the same legal effect as if no minority existed (ch. 
167, sec. 48).

Credit unions may issue shares and receive deposits in the 
name of a minor, and withdrawals may be made by the minor or 
by his parent or guardian, and such payments are valid. However, 
a minor under the age of 18 does not have the right to vote (ch. 
171,sec. 11).

If a person named as executor is under 21 years at the time of 
probate of the will, he may be granted letters of administration if 
there is no other executor of full age (ch. 193, sec. 8). 3

3. Property exemptions from seizure for debt

A. Respective Rights op Man and Woman

The following are included in the property of a debtor exempt 
from seizure for debt within specified limits: necessary wearing 
apparel of himself, wife, and children; household furniture and 
appliances necessary for debtor and his family; fuel and provi-
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MASSACHUSETTS

sions; livestock; tools and stock of trade or business, and other 
items (ch. 235, sec. 34).

The courts recognize a woman’s right to claim personal proper
ty exemptions.3

When wages are attached for a debt or claim, an amount not 
exceeding $50 out of wages due the defendant for each week such 
wages were earned but not paid is exempt from attachment. If 
not otherwise exempt, not more than $40 each week is exempt of 
a pension payable to defendant (ch. 246, sec. 28).

Three-fourths of the weekly earnings or wages are exempt 
under any wage assignment. No such assignment is valid without 
the written acceptance of the employer and the written consent of 
the employee’s wife (ch. 154, sec. 3).

A married woman who is beneficiary of a life or endowment 
insurance policy is entitled to receive the proceeds free from 
claims of creditors and representatives of the person procuring 
the policy, except as to premiums paid in fraud of creditors (ch. 
175, sec. 126).

Money or other benefits provided by a fraternal benefit society 
may not be attached to pay any debt or liability of a member or 
beneficiary or any other person having a right thereunder, either 
before or after payment by the society (ch. 176, sec. 22).

Shares of stock may not be attached in an action at law (ch. 
223,sec. 71).

B. Homesteads

A householder who has a family may acquire an estate of a 
homestead to the extent of $4,000 in land and buildings owned, 
leased, or otherwise occupied by him as a residence. The home
stead is exempt from the laws of conveyance, descent, and devise, 
and from attachment and seizure for debt. Exemption does not 
extend to taxes, to debts contracted prior to the purchase of the 
homestead or for the purchase money, to enforcement of support 
decrees, or to process for ground rent (ch. 188, sec. 1).

The homestead right existing at the death of the householder 
continues for the benefit of the widow and minor children during 
the widowhood of the former and the minority of the latter (ch. 
188, sec. 4).

No conveyance of property in which a homestead estate exists 
and no release or waiver of such estate shall convey it or defeat 
the right of the owner or his wife and children to a homestead

*Magaw v. Beals (1922), 242 Mass. 321; 136 NE. 174.
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unless such conveyance is by deed in which the wife of the owner 
joins (ch. 188, sec. 7).

4. Ownership and control of property owned at marriage

Real and personal property of a woman shall, upon her mar
riage, remain her separate property (ch. 209, sec. 1).

5. Contractual powers of a married woman

A married woman may receive, receipt for, hold, manage, and 
dispose of property, real and personal, in the same manner as if 
she were single, except that she may not defeat her husband’s 
curtesy right unless he releases it or joins in the deed (ch. 209, 
sec. 1).

Note.—The new dower and curtesy law effective January 1, 
1966, may affect this provision. (See number 15.)

A married woman may make contracts, oral or written, sealed 
and unsealed, in the same manner as if she were single, and also 
may make such contracts with her husband (ch. 209, sec. 2).

Gifts of personal property and conveyances of real estate other 
than mortgages between husband and wife are valid as if both 
parties were single, the conveyance of real estate not taking effect 
until the deed is duly acknowledged and recorded (ch. 209, sec. 
3). In general, acknowledgments and recordation as prescribed by 
law are necessary for validity of a deed.4

A married woman may sue or be sued as if she were single, but 
suits between husband and wife are not authorized except in con
nection with contracts entered into pursuant to the authority to 
contract with her husband (ch. 209, sec. 6).

A husband or wife may be an agent for the other spouse, even 
to giving consent to the sale of a tenancy by the entirety.5

Real estate, or any interest therein, may be transferred by a 
person to himself jointly with his spouse or with another person 
in the same manner in which it might be transferred by him to 
another person; and a conveyance of real estate by a person to 
himself and his spouse as tenants by the entirety creates such a 
tenancy (ch. 184, sec. 8).

Acknowledgment by a married woman may be taken in the 
same form as if she were single, and without examination sepa
rate and apart from her husband (ch. 183, sec. 31).

A married woman may bar her right of dower in land conveyed 
by her husband or by operation of law by joining in the deed

THE LEGAL STATUS OF WOMEN

4 McQuatt v. McQuatt (1946), 320 Mass. 410; 69 NE. (2d) 806.
5 Cobuzzi V. Parks (1943), 315 Mass. 199; 51 NE. (2d) 965.
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MASSACHUSETTS

conveying the land or by releasing the land by a subsequent deed 
executed either separately or jointly with her husband (ch. 189, 
sec. 5). Similarly, a married man may bar his right of curtesy 
(ch. 189,sec. 1).

A deed conveying land which is signed by the competent spouse 
of a grantor is held to release the right of homestead and dower 
or curtesy in such land, unless the right is expressly reserved in 
the deed (ch. 189, sec. 1A).

Note.—The new dower and curtesy law effective January 1, 
1966, may affect this provision. (See number 15.)

A woman may be barred of her dower by a jointure settled on 
her with her assent before marriage, if such jointure consists of a 
freehold estate in land for her life at least, and is to take effect in 
possession or profit immediately on the death of her husband (ch. 
189, sec. 7), or by a pecuniary provision made in lieu of dower 
(ch. 189, sec. 8). There is no corresponding provision with re
spect to curtesy. (Also see numbers 15 and 23.)

A husband and wife, although they can own property together, 
cannot lawfully be partners or joint adventurers in business.0

A married woman may be an executrix, administratrix, guardi
an, conservator, trustee, or receiver, and may bind herself and the 
estate which she represents without any act or assent of her hus
band (ch. 209,sec. 5).

The surviving spouse, if competent and suitable, is given pref
erence in the appointment of an administrator of a decedent’s 
estate (ch. 193, sec. 1).

In the case of the marriage of a woman who is an executrix, 
administratrix, guardian, conservator, or trustee, her sureties 
may be released from further liability and she will be required to 
furnish a new bond or will be removed from the trust (ch. 205, 
sec. 19).

A married woman may become a surety for her husband, and 
may give a valid mortgage of her separate estate to secure the 
payment by him of his indebtedness, even though she has no in
terest in the debt.7

No assignment of or order for wages to be earned in the future 
by a married man is valid unless the written consent of his wife is 
attached thereto (ch. 154, secs. 2,3).

No woman may be arrested on mesne process, that is, on proc
ess issued during progress of a suit except for tort (ch. 224, sec. 
3).

c Morrison v. Morrison (1946), 320 Mass. 133; 68 NE. (2d) 17. 
''Perry v. Miller (1953), 830 Mass. 261; 112 NE. (2d) 805.
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THE LEGAL STATUS OF WOMEN

Effect of absence or incapacity of spouse on contractual powers

A married woman whose husband has abandoned her and not 
sufficiently maintained her, or has been confined in the State pris
on, may upon petition to the court be authorized to dispose of her 
real and personal property, or any personal property which may 
have come to her husband by reason of the marriage, or to which 
he is entitled in her right, as if unmarried, until his return (ch. 
209, sec. 30).

When the court has entered a decree that a married woman has 
been deserted by her husband or is living apart from him for 
justifiable cause, she may convey her real estate as if she were 
single, free from his right to claim a portion against her will (ch. 
209, sec. 35). A similar provision exists as to the husband’s right 
to convey his real estate when desertion or justifiable separation 
is established (ch. 209, sec. 36). (See number 17.)

Note.—The two preceding provisions may be affected by the 
new dower and curtesy law effective January 1, 1966. (See 
number 15.)

The spouse of an insane person may petition the court to re
lease the wife’s dower or homestead rights or the husband’s cur
tesy right. The court may grant such petition by decree and au
thorize the guardian to join in such deeds made within 5 years 
after the decree (ch. 209, sec. 18). A portion of the proceeds may 
be reserved for the incompetent spouse (ch. 209, secs. 19-21).

The wife of a man under guardianship or conservatorship may 
join with his guardian or conservator, and the guardian or con
servator of a woman may join with her husband, in making parti
tion of her real estate which is held in joint tenancy or in com
mon, and they may make any release or other conveyance 
necessary or proper therefor, as the parties might do if neither 
spouse were under legal disability (ch. 209, sec. 17).

In the case of incapacity of the wife, the husband or any suita
ble person may be appointed guardian, with the power to release 
her right of dower or homestead (ch. 201, sec. 26). If her hus
band is under disability, the wife may release her dower and 
homestead rights by joining in a conveyance by his guardian or 
conservator. The guardian may release the interest of the hus
band by joining in her deed (ch. 209, secs. 14,15).

Note.—The new dower and curtesy law effective January 1, 
1966, may affect this provision. (See number 15.)

6. Earnings of a married woman

Unless there is an express agreement to the contrary, any work
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MASSACHUSETTS

or labor a wife performs for any person other than her husband 
and children is presumed to be for her separate account (ch. 209, 
sec. 4).

A married woman is not under a legal duty to perform services 
for her husband, and her time and ability to work are her own. If 
she suffers injury through the wrongful conduct of a third per
son, the wife can recover for loss of ability to work, including 
inability to perform household duties, even though not gainfully 
employed. The husband cannot recover for the loss of his wife’s 
earning capacity or for being deprived of her assistance in per
forming household services, nor can he recover for having an
other perform such services.8 9

7. Liability for family support

A married woman is liable jointly with her husband for debts 
due, to the amount of $100 in each case for necessaries furnished 
with her knowledge or consent to herself or her family, if she has 
property to the amount of $2,000 or more (ch. 209, sec. 7).

Marriage imposes on the husband the general legal duty to sup
port his wife, and if he neglects or refuses to supply her with 
what is necessary for decency and comfort in his condition in life 
he is liable to third persons who furnish her with such neces
saries. Such liability need not be based on the wife’s agency.0

When a woman buys personal property on her own credit, she 
binds herself personally to pay for it.10 She may bind her separate 
estate to pay for necessaries furnished her by an express promise 
or by conduct and words from which an intentional obligation to 
that effect may be inferred.11

The legal duty of a parent or parents to support a minor child 
continues, notwithstanding a court decree granting custody of the 
child to another and notwithstanding the absence of a court de
cree ordering either or both of them to pay for the support of the 
child (ch. 273, sec. 8).

Appointment of a guardian of the person of a minor does not 
relieve the parents of their duty to support the child. If neces
sary, the parents may be required to give bond and their property 
may be attached (ch. 201, sec. 40).

If a minor who has a father living has property sufficient for 
his maintenance and education in a manner more expensive than 
the father can afford, the court may allow such expenses to be

8 Alden v. Norwood Arena (1955), 332 Mass. 267; 124 NE. (2d) 505.
9 Jordan Marsh Co. v. Hedtler (1921), 238 Mass. 43: 130 NE. 78.

10 Caldwell v. Blanchard (1906), 191 Mass. 489, 490; 77 NE. 1036.
u Labree v. Colby (1868), 99 Mass. 559. (Hist.)
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THE LEGAL STATUS OF WOMEN

defrayed from the estate of the minor, considering the circum
stances of the father’s family (ch. 201, sec. 41).

Where a husband fails, without justifiable cause, to provide 
suitable support for his wife, or if one spouse is living apart from 
the other for justifiable cause or has been deserted, the court on 
petition may prohibit the husband or wife from imposing any 
restraint on the personal liberty of the other, and may make 
orders relative to the support of the wife and the care, custody, 
and maintenance of their minor children and with whom they 
shall reside (ch. 209, sec. 32). On such petition an attachment of 
the husband’s property may be had, as in cases of divorce (ch. 
209,sec. 38).

Any father or husband who without just cause deserts his wife 
or minor children and leaves them without reasonable support, or 
who unreasonably neglects or refuses to provide for their support 
and maintenance, whether they are living with him or living 
apart for justifiable cause, or who leaves his wife and minor chil
dren in danger of becoming public burdens, or any mother who 
deserts or willfully neglects or refuses to provide for support and 
maintenance of her children under 16, is subject to fine, imprison
ment, or both (ch. 273, sec. 1).
8. Right of a married woman to engage in a separate business

When a married woman does or proposes to do business on her 
separate account, she shall cause to be recorded in the clerk’s 
office a certificate stating her name, her husband’s name, the 
nature and place of business, and the name of the business, which 
shall not be her husband’s. If she fails to cause such certificate to 
be recorded, her husband may do so. If neither of them records a 
certificate, the personal property of the business is liable on all 
contracts of the business as if they had been made by him (ch. 
209, sec. 10).

The real estate of a married woman is not subject to the debts 
of her husband, even if she carries on a business and neither 
husband nor wife records her property, and personal property is 
not liable unless attached or levied upon.12

A married woman may belong to a partnership if her husband 
is not a member.13
9. Rights of a married woman with respect to separate property

A wife is entitled to hold as her separate property all real and 
personal property owned by her at her marriage, and to receive,

“ Chase v. Chase (1930), 271 Mass. 485, 492; 171 NE. 651.
13 Plumer v. Lord (1862), 87 Mass, (5 Allen) 460. (Hist.)
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MASSACHUSETTS

receipt for, hold, manage, and dispose of property, real and per
sonal, in the same manner as if she were single (ch 209, sec. 1).

No conveyance of real property by a married woman extin
guishes or impairs her husband’s tenancy by curtesy in such 
property unless he joins in the conveyance or otherwise releases 
his right, except as provided in chapter 209, section 35, which 
allows her to convey her property free from his interests if the 
court has entered a decree that she has been deserted by her hus
band or is living apart from him for justifiable cause (ch. 189, 
sec. 1).

Note.—The new dower and curtesy law effective January 1, 
1966, may affect this provision. (See number 15.)

Insurance policies payable to a married woman, whether pro
cured by herself, her husband, or another person, enure to her 
separate use and benefit, and to that of her children, except as to 
premiums paid in fraud of creditors (ch. 175, sec. 126). (For 
general exemption of insurance proceeds, see number 3.)

A married woman is not liable for her husband’s debts, nor is 
her property liable to be taken on an execution against him (ch. 
209, sec. 7).

Contracts made by a married woman relative to her separate 
property, trade, business, labor, or services cannot bind her hus
band nor render him or his property liable therefor; she and her 
separate property are liable on such contracts as if she were sin
gle (ch. 209,sec. 9).

A husband is not liable for debts of his wife originating prior 
to marriage, nor for payments of a judgment recovered against 
her (ch. 209,sec. 8).

However, when the separate property or the debts, contracts, 
or judgments are those of the wife’s separate business, the hus
band is liable, or the property of the wife is liable for his debts, if 
neither husband nor wife has recorded a separate business 
certificate (ch. 209, secs. 7-10). (See number 8.)

10. Property acquired by joint efforts of husband and wife

Personal property acquired after marriage by the cooperative 
efforts of the spouses belongs to the husband and is under his 
control by operation of common law, unless some form of joint 
ownership is created by the parties.

A conveyance or devise of land to husband and wife creates an 
estate in common and not in joint tenancy, unless such con
veyance expressly states that the parties shall take as joint ten
ants, or unless it manifestly appears under the instrument that it

11
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was intended to create an estate in joint tenancy. A devise of land 
to a person and his spouse shall, if the instrument expressly 
states, vest in them a tenancy by the entirety (ch. 184, sec. 7).

A tenancy by the entirety confers upon the husband rights 
paramount to those of his spouse, under which during his life and 
the continuance of the marital relationship he is entitled to 
possession and control of the granted premises, together with the 
use and profits therefrom. On the death of either spouse the prop
erty passes to the other.14

A joint tenancy is distinguished from tenancy by the entirety 
in that it may be severed by act of one tenant at any one time. On 
the death of a joint tenant the property passes to the other joint 
tenant.15

“Tenants in common” are such as hold of several and distinct 
titles and by unity of possession. The share of one owner descends 
to his heirs, if there was no will, rather than to the coowner.16

The husband’s earnings and net income of realty standing in 
the names of husband and wife as tenants by the entirety are the 
property of the husband, though deposited in a bank account in 
the names of husband and wife jointly.17

Bank deposits may be made in the name of two persons, paya
ble to either or to the survivor. Such deposits or dividends may be 
paid to either, whether the other is living or not (ch. 167, sec. 
14). Deposits by husband and wife in a savings bank under an 
agreement providing for right of survivorship and withdrawal of 
the entire amount by either husband or wife alone creates a joint 
tenancy, not a tenancy by the entirety.18 19

11. Damages for injury to person, property, or character

A married woman may sue and be sued in the same manner as 
if she were single, but suits between husband and wife are not 
authorized except in connection with contracts entered into pur
suant to the authority to contract with each other (ch. 209, sec.
6).

Damages recovered by a married woman for personal injuries 
become her separate property.10

A wife may sue another woman for alienating her husband’s 
affections and depriving the wife of his society and aid, and a

THE LEGAL STATUS OF WOMEN

14 Franz v. Franz (1941), 308 Mass. 262; 32 NE. (2d) 205.
1B Ames v. Chandler (1929), 265 Mass. 428; 164 NE. 616.
16 AltobeUi v. Montesi (1938), 400 Mass. 396; 15 NE. (2d) 463.
17 Morrison v. Morrison (1946), 320 Mass. 133; 112 NE. (2d) 805.
18 Milan v. Baucheretal (1934), 285 Mass. 590; 189 NE. 676.
19 Hey v. Prime (1908), 197 Mass. 474; 84 NE. 141.
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husband may recover from a third party for loss of consortium as 
well as for criminal conversation with her.20

Breach of contract to marry shall not constitute an injury or 
wrong recognized by law, and no action shall be maintained 
therefor (ch. 207, sec. 47A).

(See footnote 8.)

12. Damages for injury by spouse to person or property

A married woman may sue or be sued as if single; however, 
suits between husband and wife are not authorized except in con
nection with contracts entered into pursuant to the authority to 
contract with each other (ch. 209, sec. 6).

After divorce, no action can be maintained by either spouse for 
a tort committed by the other during coverture since the cause of 
action never arose.21

There is jurisdiction in equity of suits between husband and 
wife to secure his or her separate property, to prevent fraud, to 
relieve from coercion, to enforce trusts, and to establish other 
conflicting rights concerning property.22

13. Competency of husband or wife to testify for or against each 
other

Except in a proceeding arising out of or involving a contract 
made by a married woman with her husband or in prosecutions 
under the desertion and nonsupport statutes, neither husband nor 
wife may testify as to private conversations with the other, nor 
be compelled to testify in the trial of an indictment, complaint, or 
other criminal proceeding against the other (ch. 233, sec. 20). 
Under this section either a husband or a wife, if willing, may 
testify against the other in a criminal proceeding, irrespective of 
lack of consent of the one on trial.23

As to private conversations with each other, neither husband 
nor wife is allowed to testify, no matter how much the testimony 
is desired by either of them or by any third party.24

In prosecution for desertion and nonsupport, husband and wife 
are competent witnesses to testify against each other pertaining 
to any relevant matters, including marriage and parentage, and 
the rule prohibiting the disclosure of confidential communications 
between husband and wife does not apply (ch. 273, sec. 7).

* Nolin v. Pearson (1906), 191 Mass. 283. 288: 77 NE. 890.
31 Callow v. Thomas (1948), 322 Mass. 550; 78 NE. (2d) 637.
M Gahm v. Gahm (1922), 243 Mass. 374. 137 NE. 876.
-3 Commonwealth v. Saltzman (1927), 258 Mass. 364; 154 NE. 562.
” Commonwealth v. Spencer (1912), 212 Mass. 438, 451; 99 NE. 266.
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14. Right to dispose of separate property by will

Every person of full age and sound mind may make a valid will 
by complying with the statutory requirements. A married woman, 
in the same manner and with the same effect, may make a will 
(ch. 191, sec. 1).

Marriage of a person acts as a revocation of a will made prior 
to such marriage, unless it appears that the will was made in 
contemplation thereof. Also there is an exception when property 
is disposed of in the exercise of a power of appointment, that is, 
when a person has a special power to will property belonging to 
another (ch. 191,sec. 9).

15. Inheritance rights in deceased spouse’s estate

Upon the death of either husband or wife the survivor, after 
payment of the debts of the deceased, illness and funeral ex
penses, and expense of administration, is entitled to the following 
distributive share in the real and personal property of the de
ceased not disposed of by will:

a. If the deceased leaves kindred but no issue, and the entire 
estate does not exceed $25,000 in value, the surviving spouse takes 
all of it; otherwise, he or she takes $25,000 and one-half of the 
real and personal property remaining.

b. If issue survive, the surviving spouse takes one-third of all 
real and personal property.

c. If no issue or kindred survive, the surviving spouse takes the 
entire estate, regardless of value (ch. 190, sec. 1).

A husband, upon his wife’s death, has the right of tenancy by 
curtesy, which is one-third interest for life in all land owned by 
her at any time during the marriage. A wife, upon her husband’s 
death, is entitled to the same type of estate, which is called ten
ancy by dower. To have curtesy or dower assigned, the survivor 
must file his or her election and claim therefor in the registry of 
probate within 6 months after the date of approval of the execu
tor or administrator, whereupon the survivor holds such estate 
instead of the interest in real property given as the distributive 
share; otherwise such right is waived (ch. 189, sec. 1). Note.— 
Effective January 1, 1966, Chap. 165, Laws 1965, approved March 
18, 1965, provides that a tenancy by curtesy or dower attaches 
only to real estate owned by the decedent at the time of death.

After the expiration of a period of 10 years from the recording 
of any conveyance, no spouse of any party making the conveyance 
may make any claim to dower or curtesy in the land conveyed
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unless within such period the spouse has recorded in the registry 
of deeds a notice identifying the conveyance and where it is re
corded, and stating that dower or curtesy may be claimed (ch. 
189, sec. 16). (For other provisions affecting the dower or cur
tesy right, see numbers 5,17, and 23.)

A widow is not entitled to dower, nor a widower to curtesy in 
wild land, except woodlots or other land used with the farm or 
dwelling house of the deceased spouse (ch. 189, sec. 3).

Note.—The preceding provisions may be affected by the new 
dower and curtesy law effective January 1, 1966.

Damages recovered in an action for wrongful death under the 
statute go to the use of the surviving spouse as follows: (a) all if 
there is no issue; (b) one-half if a spouse and one child or its 
descendants survive; (c) one-third if more than one child survive, 
in person or by issue (ch. 229, secs. 1, 2).

16. Provision for survivors during administration of estate

The widow may remain in the house of her husband for not 
more than 6 months without being charged for rent. Articles of 
apparel and ornaments of the widow and minor children belong to 
them respectively (ch. 196, sec. 1).

The probate court, having regard to all the circumstances of 
the case, may allow such part of the personal property of a de
ceased person as necessaries to the widow for herself and the 
family under her care. If there is no widow, or if the deceased is 
a woman, the allowance for the minor children is up to $100 per 
child. Also, such provisions and other articles are allowed as are 
necessary for reasonable sustenance of his family or her children, 
as well as the use of the house and furniture for 6 months after 
his death (ch. 196, sec. 2).

This allowance is not treated as part of the widow’s dis
tributive share of the estate.25

Upon petition of the widow or surviving children, the court 
may make a reasonable allowance out of the real or personal 
property in the hands of a special administrator as an advance
ment for their support, not to exceed such portion of the estate as 
they would finally be entitled to under the law (ch. 193, sec. 13).

If a resident of the State dies leaving an estate of personal 
property only, not exceeding $800 in total value, his surviving 
spouse, child, parent, brother, or sister may petition for summary 
administration. After payment of debts and charges, the balance

^ Bums V. Hovey (1922), 242 Mass. 363; 136 NE. 246.
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may be distributed to the surviving spouse; or if none, to the 
heirs (eh. 195, sec. 16).

After the expiration of 60 days from the death of a depositor, 
funds up to $750 in his name may be paid by a savings bank, or a 
national banking association, or savings and loan association in 
Massachusetts to the surviving spouse or next of kin, if there has 
been no demand for payment by a duly appointed executor or 
administrator (chs. 167, sec. 48A; 168, sec. 27).

17. Right of husband or wife to disinherit the other by will

A surviving husband or wife may, within 6 months after the 
probate of the will, file in the registry of probate a writing waiv
ing any provisions made in the will for him or her, or claiming 
the portion of the estate as he or she may claim under this sec
tion. If the deceased left issue, the surviving spouse takes one- 
third of the real and personal estate. If the deceased left kindred 
but no issue, the spouse takes $25,000 and one-half of the remain
ing property. However, if such property exceeds $25,000 in value, 
the survivor receives in addition only the income for life of the 
excess of his or her share. If the deceased left no kindred or issue, 
the surviving spouse takes $25,000 and one-half of the remaining 
property absolutely. If the real and personal property of the de
ceased which the surviving husband or wife takes under the fore
going provisions exceeds $25,000 in value, and the surviving hus
band or wife is to take only $25,000 absolutely, this money given 
shall be paid out of that part of the personal property in which 
the husband or wife is interested; and if such part is insufficient, 
the deficiency shall, upon petition, be paid from sale or mortgage 
in fee of that part of the real property in which he or she is 
interested (ch. 191, sec. 15).

(See number 5 for forfeiture of this right.)
A husband is not entitled to curtesy in addition to the provi

sions of his wife’s will, nor a wife to her dower in addition to the 
provisions of the husband’s will, unless such plainly appears by 
the will to have been the intention of the testator (ch. 191, sec. 
17).

(See number 15 for election to take dower.)

Marriage and Divorce

18. Age of consent to marriage

Men at 21 years of age and women at 18 years may marry 
without consent of parents or guardian (ch. 207, sec. 7).
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If the officer having authority to issue certificates of intention 
to marry has reasonable cause to believe that either party to an 
intended marriage is under age (male under 21 or female under 
18), he must require documentary proof of the age of such party, 
as provided by law, or parental consent (ch. 207, sec. 33A).

The officer may not issue the certificate to a male under 21 
years of age or a female under 18 years, except upon the applica
tion or consent in writing of the parent or guardian of such per
son, or by order of the probate or district court, as provided by 
law (ch. 207, sec. 33).

The officer is forbidden to issue the certificate of intention to 
marry to a male under 18 years or a female under 16 years, un
less he has received a certified copy of an order by the probate or 
district court, as designated by statute, authorizing such action. 
Prior to making the order, the court must have satisfactory proof 
of parental consent or that of the minor’s legal guardian having 
custody of his or her person (ch. 207, secs. 24, 25).

Marriage of a male under 14 years of age or a female under 12 
years is void without court action, if the parties separate during 
such nonage and do not afterward cohabit (ch. 207, sec. 9).

19. Common-law marriage

Common-law marriage has never been recognized in the Com
monwealth of Massachusetts.26

20. Premarital requirements

Before a license may be issued, each party to an intended mar
riage must file the prescribed medical certificate showing exami
nation by a duly qualified physician, including a serological test 
for syphilis by an approved laboratory, made within 30 days just 
prior to filing of intention to marry (ch. 207, sec. 28A).

Persons intending marriage in the Commonwealth must file, 
not less than 3 days before their marriage, notice of their inten
tions, in the office of the town clerk or registrar where each of 
them dwells, if residents; or, if nonresidents, in such office in the 
town where the marriage is to be solemnized (ch. 207, sec. 19).

In exceptional cases, the 3-day waiting period and physical ex
amination may be waived on certificate of any judge designated 
by statute, or on authoritative request of a minister or physician 
where death of either party or delivery of a child is imminent 
(ch. 207, secs. 28, 30).

20 Norcross v. Nor cross (1892), 155 Mass. 426; 29 NE. 506. (Hist.)
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Marriage is prohibited in the following cases: (a) Marriages 
within the prohibited degrees of kinship, (b) bigamous mar
riages, (c) marriages between parties below the age of consent to 
marriage (under 14 if male, and under 12 if female) if the par
ties separate during such nonage and do not afterward cohabit, or 
(d) where one of the persons is insane, an idiot, or feebleminded 
and under institutional supervision at the time of marriage. Mar
riages in the first three categories are void absolutely (ch. 207, 
secs. 1-9).
21. Interstate cooperation in marriage-law enforcement

A marriage valid where contracted is valid in this State if not 
incestuous or made void by the Code, although it would be void by 
the law of this State if contracted here.27

If a resident of Massachusetts, intending to continue as a resi
dent, contracts in another jurisdiction a marriage prohibited and 
declared void by the laws of Massachusetts, that marriage is null 
and void (ch. 207, sec. 10).

No marriage may be contracted in Massachusetts by a party 
residing and intending to continue to reside in another jurisdic
tion, if the marriage would be void if contracted in the other 
jurisdiction. Every marriage contracted in Massachusetts in vio
lation of this provision is null and void (ch. 207, sec. 11).

A divorce decreed in another jurisdiction according to its laws 
by a court with jurisdiction over the case and the parties is valid 
in the Commonwealth. However, if an inhabitant of Massachu
setts goes into another jurisdiction to obtain a divorce for a cause 
occurring here while the parties resided here, or for a cause 
which would not authorize a divorce by the laws of Massachu
setts, a divorce so obtained will be of no force and effect in Mas
sachusetts (ch. 208, sec. 39).

22. Annulment
If the validity of a marriage is doubted, either party may file 

an action for annulling or affirming the marriage. All provisions 
relative to divorce actions, so far as appropriate, apply to actions 
for annulment (ch. 207, sec. 14). (See number 20.)

A marriage may be set aside on the ground of force, fraud, or 
duress;28 or impotency;29 or if the woman was pregnant by an
other man at the time of marriage.30

27 Sutton v. Warren (1845), 51 Mass. 451.
28 Reynolds v. Reynolds (1862), 85 Mass. (3 Allen) 605. (Hist.)
28 Martin v. Otis (1919), 233 Mass. 491; 124 NE. 294.
30 Donovan v. Donovan (1864), 91 Mass. 140. (Hist.)
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Issue of marriages declared void by reason of consanguinity or 
affinity are illegitimate (ch. 207, sec. 15). Issue of marriages void 
by reason of nonage, insanity, or idiocy of either party shall be 
the legitimate issue of the parent who was capable of contracting 
marriage (ch. 207, sec. 16). When a marriage is declared void by 
reason of a prior marriage of either party, or when the court 
finds that the second marriage was contracted with the full belief 
of the innocent party that the former marriage of the other party 
was dissolved or void, the issue of the second marriage are the 
legitimate issue of the parent capable of contracting the marriage 
(ch. 207, sec. 17).

23. Divorce

An absolute divorce may be decreed to the injured party for: 
(a) adultery; (b) impotency; (c) utter desertion continued for 3 
consecutive years next prior to the filing of the libel; (d) gross 
and confirmed habits of intoxication caused by voluntary and 
excessive use of intoxicating liquor and drugs; or (e) cruel and 
abusive treatment.

The wife may obtain a divorce if the husband, being of 
sufficient ability, grossly, wantonly, and cruelly refuses or ne
glects to provide suitable maintenance for her (ch. 208, sec. 1).

A divorce may be decreed if either party has been sentenced to 
confinement for life or for 5 years or more in a penal institution. 
After a divorce for such cause, no pardon granted to the party so 
sentenced will restore him or her to conjugal rights (ch. 208, sec. 
2).

A divorce decree becomes absolute 6 months after it has been 
filed as a provisional decree, unless the court orders otherwise 
(ch. 208, sec. 21). After a decree of divorce has become absolute, 
either party may remarry again as if the other were dead (ch. 
208, sec. 24).

Pending divorce, the court may prohibit the husband from im
posing any restraint on the personal liberty of the wife (ch. 208, 
sec. 18).

The court granting the divorce may allow a woman to resume 
her maiden name or that of a former husband (ch. 208, sec. 23).

Pending divorce or on granting a divorce decree, the court may 
make such orders as to care, custody, and maintenance of minor 
children as it may consider expedient and for their benefit (ch. 
208, secs. 19, 28). In making such order the rights of the parents 
shall, in the absence of misconduct, be held equal, and the happi-
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ness and welfare of the children shall determine their custody or 
possession (ch. 208, sec. 31).

A divorce for adultery committed by the wife shall not affect 
the legitimacy of children of the marriage, but the legitimacy 
may be questioned and determined according to the common law 
(ch. 208,sec. 25).

If the court has ordered a continuance or a divorce decree is 
denied, the court may make a finding that plaintiff is living apart 
from defendant for justifiable cause, and may make orders rela
tive to the support of the wife and the care, custody, and mainte
nance of the minor children of the parties (ch. 208, secs. 20, 
20A).

Alimony and maintenance

Pending divorce, the court may require the husband to pay to it 
an amount to enable the wife to prosecute or defend the suit (ch. 
208, sec. 17). On filing of a divorce petition by the wife, the real 
and personal property of the husband may be attached to secure 
suitable support and maintenance for her and minor children 
committed to her care and custody (ch. 208, sec. 12).

Upon divorce, or on petition following divorce, the court may 
decree alimony to the wife, or a part of her estate, in the nature 
of alimony, to the husband (ch. 208, sec. 34). An award of a 
portion of the wife’s estate to the husband, to be in the “nature of 
alimony” as required by this section, must be made on the theory 
of provision for his support and maintenance and not on the 
theory of equitable division of their property.31

A decree of divorce directing a conveyance or release of real 
estate not complied with at the time the divorce becomes absolute, 
if thereafter recorded according to law, will operate to vest title 
in the party entitled to the real estate by the decree of divorce 
(ch. 208, sec. 34A).

When the court has entered a decree that the wife is living 
apart from her husband for justifiable cause, or the custody of his 
minor child or children has been decreed to a person other than 
himself, and the husband owns or holds a homestead estate, the 
court may grant to his wife or minor children, or to both, the 
right to use, occupy, and enjoy such homestead until further 
order of the court. Recordation of the order operates to prevent 
him from disposing of the estate while the decree is in effect (ch. 
188, sec. 3).

31 Topor v. Topor (1934), 287 Mass. 473; 192 NE. 52.

THE LEGAL STATUS OF WOMEN
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After divorce, neither spouse is entitled to curtesy or dower in 
the land of the other spouse (ch. 208, sec. 27).

Parents and Children

24. Parents’ right to services and earnings of a minor child

The father, and not the mother, is entitled to the child’s earn
ings during its minority.32 When the father is dead, the mother is 
entitled to the child’s services and earnings.33

25. Guardianship of a minor child

The parents jointly have or the surviving parent has custody of 
the person and care of the education of minor children, unless the 
court orders otherwise (ch. 201, sec. 5).

When the parents of minor children live apart from each other 
and are not divorced, proceedings may be had, as in cases of di
vorce, to determine care, custody, education, and maintenance of 
the children (ch. 209, sec. 37). (See number 2.)

The probate court may, if it appears necessary or convenient, 
appoint a guardian for a minor (ch. 201, sec. 1). If the minor is 
14 years of age or more, he may nominate his own guardian, 
subject to the approval of the court. If the minor is a married 
woman, no guardian will be appointed without notice to her hus
band (ch. 201, sec. 2). A guardian has the care and management 
of the minor’s estate until he reaches the age of 21 years (ch. 201, 
sec. 4).

26. Appointment of testamentary guardian for a minor child

Either father or mother may appoint by will a guardian for a 
child during the minority of the child, subject to the approval of 
the probate court. If the other parent is living, this guardianship 
extends only to the property and not to the person of the ward 
(ch. 201,sec. 3).

27. Inheritance—child 

Inheritance from a parent

Real property of a deceased person not devised by will de
scends, subject to the rights of the surviving husband or wife, in 
equal shares to his children and to the issue of any deceased child 
by right of representation. Personal property descends in the 
same manner, subject to the decedent’s debts, costs of his last

32Dembinski’s Case (1918), 231 Mass. 261; 120 NE. 866.
33 Horgan v. Pacific Mills (1893), 168 Mass. 402; 33 NE. 681.
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sickness and funeral, and costs of the settlement of the estate (ch. 
190, secs. 2, 3).

Inheritance from a child

When a person dies without a will, leaving no issue, the distrib
utable portion of his estate, subject to the rights of the surviv
ing spouse, if any, is taken in equal shares by his father and 
mother, if both are living, or the entire portion by the survivor of 
them (ch. 190, secs. 2, 3). (For inheritance rights of the spouse, 
see number 15.)

28. Child born out of wedlock

When the paternity of the child has been adjudged, after con
sidering the means of the mother and of the putative (reputed) 
father, the court may order him to pay expenses attending the 
pregnancy of the mother and birth of the child. If the child has 
died, the court may order him to pay funeral expenses. For fail
ure to comply with any such order he is subject to jail commit
ment (ch. 273, sec. 13). The court may make any further orders 
considered expedient relative to the care and custody of the child, 
and these orders shall be binding on all persons (ch. 273, sec. 14).

Any father of an illegitimate child who neglects or refuses to 
contribute reasonably to its support and maintenance will be 
guilty of a misdemeanor. The duty to contribute reasonably to the 
support of the child continues during its minority. If there has 
been no final adjudication of paternity, the question may be deter
mined in these proceedings (ch. 273, sec. 15).

An illegitimate child whose parents have intermarried and 
whose father has acknowledged him as his child or has been ad
judged his father by court proceedings shall be deemed legitimate 
and entitled to take the name of his parents to the same extent as 
if he were born in lawful wedlock (ch. 190, sec. 7).

If parties to a marriage entered into by one of them in good 
faith and in full belief that the former spouse was dead, or that 
the former marriage had been annulled by divorce, or without 
knowledge of the prior marriage of the other, continue to live 
together as husband and wife subsequent to the removal of the 
legal impediment of the marriage, they will be deemed to be legal
ly married and their issue shall be considered legitimate as to 
both parents (ch. 207, sec. 6). (Also see numbers 22 and 23.)
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The mother of an illegitimate child has all the rights of other 
parents.34 She has the duty to provide for support and mainte
nance of the child notwithstanding its illegitimacy. She is relieved 
of her duty only to the extent that support can be obtained from 
the father.35

29. Inheritance—child born out of wedlock

An illegitimate child is the heir of his mother and of maternal 
ancestors. Lawful issue of an illegitimate person shall represent 
such person and take by descent any estate which such person 
would have taken if living (ch. 190, sec. 5).

If an illegitimate child dies intestate and without issue, his es
tate descends to his mother, or, if she is not living, to the persons 
who would have been entitled thereto by inheritance through his 
mother if he had been a legitimate child (ch. 190, sec. 6).

POLITICAL RIGHTS

30. Domicile of a married woman

In the absence of a specific statute, the common-law rule that a 
wife’s domicile follows that of her husband is applicable with cer
tain exceptions.

The wife may retain a separate domicile from that of her hus
band when his conduct would entitle her to a divorce, even though 
he has established a new domicile.36

For the purposes of suits for divorce or separate maintenance 
or for public charitable relief, a married woman may have a sepa
rate domicile.37

For the purpose of voting, a married woman is eligible to vote 
and to register to vote in the city or town where she resides (ch. 
51, sec. 1).

When a married woman comes from another State or country 
into Massachusetts without her husband who has never lived with 
her in Massachusetts, she has all the rights and powers given to 
married women under the statutes, and may transact business, 
make contracts, sue and be sued in her own name, and may dis
pose of her property which may be found here as if she were 
single (ch. 209, sec. 28).

34 Purinton v. Jamrock (1907), 195 Mass. 187; 80 NE. 805.
33 Commonwealth v. Hall (1948), 322 Mass. 523; 78 NE. (2d) 644.
30 Burtis v. Burtis (1894), 161 Mass. 508; 37 NE. 740.
31 Wiley v. Wiley (1952), 329 Mass. 348; 103 NE. (2d) 699.
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31. Public office——eligibility of women

No person shall be deemed to be ineligible to hold State, county, 
or municipal office because of sex (Const., Amendment, art. 69, 
sec. 1).

32. Jury service-—eligibility of women

A person of either sex qualified to vote for representatives to 
the general court, whether a registered voter or not, shall be lia
ble to serve as a juror. However, mothers of children under 16 
years of age or women having custody of such children are ex
empt (ch. 234, sec. 1).

A woman is not required to serve in trials involving rape and 
crimes against chastity, morality, decency, and good order, if 
upon her representation it appears to the presiding justice that 
she would be likely to be embarrassed by hearing the testimony or 
by discussing it in the jury room (ch. 234, sec. 1A).

In making up the jury list the board does not include the name 
of any woman if she claims exemption in writing. To the name of 
each juror is appended his place of residence, an exact description 
of his business or occupation, and the name and address of his 
employer or of his business. If the person listed is unemployed or 
retired, he must list his last business or occupation and the name 
and address of his last employer or place of business. To a mar
ried woman’s name is also appended her husband’s business or 
occupation and the name and address of his employer or place of 
business (ch. 234, sec. 4).
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