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The Legal S tatus of Women in the United 
States of America

INTRODUCTION

Any conclusion bearing on woman’s status under the laws of the 
United States of America must take into account the English common 
law, on which the fabric of the Nation’s jurisprudence is woven.

In addition, those Far Western and Southwestern States which were 
explored and developed by the French and Spanish—Arizona, Cali
fornia, Idaho, Louisiana, Nevada, New Mexico, Texas, and Washing
ton—were governed by laws based on the community-property system.

Common-law rules of property sprang from various causes, notably 
tradition, military or economic exigency, and “natural male domi
nance.” On the other hand, in France and Spain the community- 
property laws vested the wife with an interest, in many respects equal 
to that of her husband, in property acquired during marriage.

In Idaho the community-property system has been modified. An 
1864 law provides that the common law of England, so far as it is 
not repugnant to or inconsistent with the constitution or laws of the 
United States, in all cases not provided for in the compiled laws, is 
the rule of decision in all courts of this State.

Economic and social advances in the position of women in the United 
States have brought about marked changes in laws governing property 
and family rights and political status.

Material considered in Women’s Bureau Bulletin 157 series centers 
largely around women in the marriage relation, since the legal status 
of the unmarried woman is practically identical with that of the un
married man. To increase the usefulness of the material, more atten
tion has been given in the current revision to differences in the legal 
treatment of men and women.

The United States Summary of the Legal Status of Women in the 
United States of America, Bulletin 157, last brought up to date as of 
January 1, 1953, is being revised. The revised Summary will be 
compiled from the reports for 50 States and the District of Columbia.

The President’s Commission on the Status of Women (established
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THE LEGAL STATUS OF WOMEN

by Executive Order 10980, December 14,1961) appointed a Committee 
on Political and Civil Eights to review differences in treatment be
tween men and women in regard to civil and political rights. The 
Commission’s report, submitted in October 1963, presented findings 
and made recommendations for constructive action.

In March 1965, as this report goes to press, Governors’ Commissions 
on the Status of Women have been established in 39 States. They are 
actively concerned with the improvement of the civil and political 
rights of women in their States.

2
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Sources

Constitution of Idaho
Idaho Code
Idaho Reports
Pacific Reporter
Pacific Reporter (Second Series)
Federal Reporter (Second Series)

Explanatory Note

Bulletin 157-11 presents a digest of State constitutional and statutory 
provisions affecting the legal status of women in Idaho. It includes 
pertinent statutory changes enacted in that State up to March 1,1965, 
and supersedes the previous report for Idaho of January 1, 1956.

References to the State constitution are indicated by parenthetical 
insertions of article and section numbers following the abbreviation 
“Const.,” as “(Const., art. 6, secs. 2, 3),” placed after the related 
subject matter.

References to code sections are likewise in parentheses, as “(sec. 15
506).”

Case citations definitely construing statutes or declaring judicial 
policy in the absence of express statutory provision are indicated by 
footnote references. Abbreviations used are:

Idaho Reports—Idaho.
Pacific Reporter—Pac.
Pacific Reporter (Second Series)—P. (2d).
Federal Reporter ( Second Series)—F. (2d).

Numbered subject headings are the same as those used in the Sum
mary. Cross-references employ these numbers for brevity, as “(See 
number 6.),” which refers to subject heading “Earnings of a married 
woman.”

3
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IDAHO

CIVIL RIGHTS 

Contracts and Property

1. Age of majority

Hie age of majority is 21 years for males and 18 years for females, 
provided that any male 18 years or over or any female under 18 years 
of age who has been married shall be competent to enter into a con
tract, mortgage, deed of trust, bill of sale, or conveyance and to sue or 
be sued thereon (sec. 32-101).
2. Contractual powers of a minor

Generally, the contracts of a minor are voidable and may be dis
affirmed by him before his majority or within a reasonable time after
ward (sec. 32-103). Exceptions to this rule are his contracts for nec
essaries (sec. 32-104) or obligations assumed by him under express 
statutory authority (sec. 32-105), as when he is a member of a land 
and building corporation (sec. 30-1311).

A minor capable of contracting marriage may make a valid marriage 
settlement (sec. 32-920).

A minor over 18 may make a valid will (sec. 14-301).
A minor 15 years of age may contract for annuities or insurance 

on his interests or upon another person in whom he has an insurable 
interest. He is deemed competent to exercise all rights and privileges 
thereunder, may surrender his interest in any such contract, and may 
give valid discharge for any benefit accruing or money payable. He 
may not by reason of minority evade his obligations under such con
tracts, except that such a minor not otherwise emancipated cannot be 
bound by any unperformed agreement to pay, by promissory note or 
otherwise, any premium on any annuity or insurance contract (sec. 41
1807). _

Any minor domiciled in the State who has attained the age of 18 
years is deemed competent to receive and to give a full release and dis
charge for payments which do not total more than $3,000 in any 1 
year made by a life insurer under the maturity, death, or settlement 
provisions, if the policy provides for payment to the minor (sec. 41
1.829). _ _ _

Consent of a parent who is a minor to the adoption of his child is not 
voidable because of that minority (sec. 16-1504).

5
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THE LEGAL STATUS OF WOMEN

3. Properly exemptions from seizure for debt

A. Respective Rights of Man and Woman

In addition to the homestead, the following property belonging to 
a resident of the State is exempt from execution: chairs, tables, desks, 
and books to value of $200; household furniture to value of $300; 
wearing apparel; pictures, etc.; provisions for 6 months; family 
livestock to value of $150; farming implements not exceeding $300; 
crops and livestock, provided that the amount of crops exempted shall 
not exceed $500; tools of trade to value of $300; motor vehicles to 
value of $200; professional implements; and other enumerated items.

Seventy-five percent of the earnings of a judgment debtor for per
sonal services rendered within 30 days preceding the levy of execution 
are exempt when such earnings are necessary for family support. If 
garnishment is founded on a debt for necessaries, only 50 percent of 
debtor’s earnings ai'e exempt. In no case shall amount of exemption 
exceed $100 at any one time (sec. 11-205).

Tiie proceeds of specified types of insurance policies are exempt 
from claims of creditors and representatives of the insured, of the 
person effecting the insurance, and from any liablity for any debt of 
the beneficiary existing at the time the policy is made available for 
his use, except in cases of transfer with intent to defraud creditors 
(secs. 41-1833—41-1836).

B. Homesteads

The word “homestead” includes: the dwelling house in which the 
claimant resides, the land on which the house is located, the proceeds 
from a voluntary sale of the property, and the insurance recovered in 
the event of a loss (sec. 55-1001). A married claimant may select a 
homestead from the community property, from the separate property 
of the husband, or from the wife’s separate property with her consent. 
An unmarried claimant who is the head of a family may select a home
stead from any of his or her property (secs. 55-1002, 55-1003). “Head 
of a family” includes husband or wife or any person who has residing 
on the premises with him or her, and under his or her care and main
tenance, any one of the family members enumerated in the statute 
(sec. 55-1202). When a husband fails to select and declare a home
stead, the wife may do so (sec. 55-1203).

The value of a homestead, in excess of mortgages, deeds of trust, and 
liens of record, selected by any head of a family may not exceed 
$10,000; by any other person, $4,000 (sec. 55-1201). _

The declaration of homestead, whether by the head of a family or 
by any other person, must be recorded in the office of the county re
corder of the county in which the land is situated (secs. 55-1205,

6
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IDAHO

55-1303). In no case is the homestead property liable for the debts 
of the owner, except for debts secured by record liens or mortgages 
as allowed under the homestead statute (sec. 55-1005).

If the homestead selected by the husband or wife or either of them 
during marriage, duly recorded while both were living, was from the 
community property or from the separate property of the person 
selecting or joining in its selection, it vests, on the death of either 
spouse, absolutely in the survivor.1 If t he homestead was selected 
from the separate property of either the husband or the wife without 
his or her consent, it vests, on the death of the person from whose 
property it was selected, in his or her heirs, subject to the power of the 
probate court to assign it for a limited period to the family of the 
decedent. (See number 1(5.) In either case it is exempt from liability 
for debts of either spouse outstanding at the owner’s death, except for 
record liens against the premises as enumerated by statute (sec. 15
507).

The homestead cannot be selected from the separate property of t lie 
wife without her consent, shown by her making the declaration of 
homestead (sec. 55-1003).

The homestead of a married person cannot be conveyed or encum
bered unless the instrument by which it is conveyed or encumbered 
is executed and acknowledged by both husband and wife (sec. 55
1006). A homestead can be abandoned only by a declaration of aban
donment or a grant or conveyance thereof, executed and acknowledged 
by the husband and wife, if the claimant is married (sec. 55-1007).
4. Ownership and control of property owned at marriage

All property of either the husband or the wife owned by him or her 
before the marriage remains the separate property of the husband or 
wife (sec. 32-903). During the continuance of the marriage, the wife 
has the management, control, and absolute power of disposition of her 
separate property (sec. 32-904).
5. Contractual powers of a married woman

A married woman may contract regarding her separate property 
with the same freedom accorded a married man in relation to his real 
and personal property (sec. 32-904).

A married woman may sue and be sued in the same manner as if she 
were single, provided that, except in actions between husband and wife, 
the husband shall not be chargeable in any manner with the wife’s 
costs or other expenses of suit (sec. 5-304).

1 Oylear v. Oylear (1922), 35 Idaho 732 ; 208 Pac. 857.
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THE LEGAL STATUS OF WOMEN

If a husband and wife are sued together, the wife may defend her 
own rigid; and if the husband neglects to defend, she may defend for 
his right also (sec. 5-305).

A bank may honor the check, order, or endorsement of a married 
woman who has become a depositor in the bank in her own name, and 
such payment is valid in law (sec. 26-1010).

Contracts for marriage settlements may be executed but must be in 
writing, executed and acknowledged as required for land conveyances 
(sec. 32-918), and recorded in each county containing real estate af
fected by the contract (sec. 32-919). In the absence of a valid mar
riage settlement, the property rights of husband and wife are governed 
by the statutes relating to the subject (sec. 32-917).

(For information on community property, see number 10.)
A married woman cannot be held personally liable on a surety or 

accommodation endorsement contract. The statute giving her power 
to contract with reference to her separate property is not intended to 
extend her liability on contracts beyond that which would be for her 
own use or benefit or in reference to her separate estate.2 3

No assignment of salary, wages, commissions, or other compensation 
for services nor any chattel mortgage or other lien on household fur
niture in possession and use of the borrower is valid unless it is in 
writing and if the borrower is married, signed by both husband and 
wife. Written assent is not required when husband and wife have 
been living separate and apart for a period of at least 5 months prior 
to the making of such assignment (sec. 26-2018).

Marriage does not extinguish nor otherwise affect the authority of 
a woman appointed as executrix (sec. 15-304) or administratrix (sec. 
15-318).

The surviving husband or wife, or a competent person selected by 
him or her, has prior right to appointment as administrator of an in
testate person’s estate (secs. 15-312, 15-332), but of several persons 
claiming and equally entitled to administer an intestate estate, males 
must be preferred to females, and relatives of the whole fo those of the 
half blood (sec. 15-314).
6. Earnings of a married woman

The wife has the management and control of earnings for her per
sonal services (sec. 32-913), but they are community property while 
she is living with her husband unless an agreement to the contrary has 
been made or he has presented them to her as a gift.4 All compensa
tion due a married woman for her personal services is exempt from

= Ness v. Coffer (1925), 42 Idaho 78 ; 244 Pae. 145.
= Frost v. Mead (1963), 383 P. (2d) 834.
4 McMillan v. United States Fire Ins. Co. (1929), 48 Idaho 103 ; 280 Pac. 220.
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IDAHO

execution against her husband (sec. 11-204), but this exemption does 
not apply after such earnings have been paid or converted into other 
property.5

While a wife is living separate from her husband, her earnings and 
accumulations and those of her minor children living with her or in 
her custody are her separate property (sec. 32-909).
7. Liability for family support

Husband and wife contract toward each other obligations of mutual 
respect, fidelity, and support (sec. 32-901).

It is the duty of the husband to maintain and support his wife and 
family.6

The wife must support the husband out of her separate property 
when he has no separate property, when they have no community prop
erty, and when he from infirmity is not able or competent to support 
himself (sec. 32-915).

If a parent neglects to provide articles necessary for his child under 
his charge, according to his circumstances, a third person may, in good 
faith, supply such necessaries and recover their reasonable value from 
the parent (sec. 32-1003).

The wife is entitled to necessaries at the husband’s expense, but if 
she contracts for them on her own responsibility she is liable for the 
debt ; but the husband is liable also, and she has the right to have him 
held for payment, and if it can be collected from him she may be 
relieved from the liability.7

The Department of Public Assistance and county prosecuting attor
neys may request and shall receive information from the records of 
all departments, boards, bureaus, or other agencies of this State and 
the same are authorized to provide such information as is necessary 
for the purpose of locating parents who have deserted their children 
and other persons liable for support of dependents (H.B. No. 3,1965).
8. Right of a married woman to engage in a separate business

A married woman may establish and carry on a business with her 
own funds or funds secured on the faith and credit of such business.8

No formal procedure, such as a court decree or the recorded consent 
of her husband, is required of a married woman who engages in an 
independent business.

8Ibid.
''Hall v. Johns (1909), 17 Idaho 224 ; 105 Pac. 71.
7 Edminston v. Smith (1907), 13 Idaho 645 ; 92 Pac. 842.
8 Boise Assn, o] Credit Men v. Olenns Ferry Meat Co. (1930), 48 Idaho 600 ; 283 Pac.

1038.
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THE LEGAL STATUS OF WOMEN

9. Rights of a married woman with respect to separate property

All property of either the husband or the wife owned by him or her 
before the marriage, and that acquired afterward either by gift, will, 
inheritance, or the proceeds of his or her separate property, remains 
the separate property of the husband or wife (sec. 32-903). During 
the continuance of the marriage the wife has the management, control, 
and absolute power of disposition of her separate property (sec. 32
904); but these provisions do not affect any marriage settlement made 
on different terms (sec. 32-905).

Every policy of life insurance made payable to or for the benefit 
of a married woman inures to her separate use and benefit (sec. 41
1830).

The separate property of the husband is not liable for debts of the 
wife contracted before marriage, but the wife is liable for her own 
debts contracted before or after marriage (secs. 32-910, 32-911).

All real and personal estate belonging to any married woman at the 
time of her marriage, or to which she subsequently becomes entitled 
in her own right, with all rents, issues, and profits from such property, 
is exempt from any execution against her husband for his liabilities 
(sec. 11-204).

A fidl arid complete inventory of the separate personal property 
of the wife may be made out and signed by her, acknowledged or 
proved in the manner required by law for the acknowledgment or 
proof of a conveyance of real property by an unmarried woman, and 
recorded in the office of the recorder of the county in which the parties 
reside (sec. 32-907). This inventory of record is notice and prima 
facie evidence of the title of the wife (sec. 32-908).

A married woman’s control of her separate property includes the 
right to bring suit for protection of her separate property.9

10. Property acquired by joint efforts of husband and wife

Community and separate property distinguished

By statute, the property of a husband and wife is divided into two 
classes—the separate property of each of the spouses and the com
munity property.10 The wife’s separate property is all property 
owned by her before marriage and that acquired afterward by gift, 
bequest, devise, or descent, or with the proceeds of her separate prop
erty (sec. 32-903) ; the husband’s separate property is all property 
owned by him before marriage or that acquired afterward by gift, 
bequest, devise, or descent (sec. 32-903). All other property acquired 
after marriage by either husband or wife is community property,

9 Salisbury v. Spofford (1912), 22 Idaho 393 ; 126 Pac. 400.
10 Hall v. Johns (1909), 17 Idaho 224 ; 105 Pac. 71.
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IDAHO

including the rents and profits of separate property of both husband 
and wife, unless such rents and profits of property acquired by the 
wife are expressly reserved to her in the instrument by which she 
acquires it (sec. 32-906). Community property means property be
longing to the husband and wife acquired during marriage and specif
ically excludes the separate property of either.11
Management and control of community property

The husband has the management and control of the community 
property, except his wife’s earnings from personal services. He can
not sell, convey, or encumber the community real estate unless the 
wife joins him in such action (sec. 32-912). A husband alone can sell 
community personal property, however, whether or not it is exempt 
from execution.12

The husband or wife, by express power of attorney, may give to the 
other complete authority to sell, convey, or encumber the community 
property, whether real or personal. The husband is the head of the 
family and is clothed with authority over the community property to 
simplify and facilitate the management of its affairs. As a general 
rule, only he can create binding obligations against the community, 
and only he must settle and liquidate the debts out of the community 
property, if there is such property.13 The wife cannot, either directly 
or indirectly, make the community liable for her debts which are con
tracts for the benefit of her separate property or for her own use and 
benefit.14 But the community property is liable for the separate debts 
of the husband as well as for community debts.15

The interest of a wife in the community property is a vested interest 
and, as to degree, quality, nature, and extent, is the same as that of 
her husband.16 The wife has the management and control of the 
earnings for her personal services and the rents and profits of her 
separate estate (sec. 32-913). Whatever property either spouse ac
quires after marriage is presumed by law to be community property, 
and the party claiming it as his or her separate property must prove 
that fact to overcome the presumption, if any contest arises regarding 
ownership.1718

(For disposition of community property on the death of one spouse, 
see number 15.)

11 Briggs V. Mason (1927). 44 Idaho 283 ; 256 Pao. 368.
12 Gustin v. Byam (1925), 41 Idaho 538 ; 240 Pac. 600.
is Ilall v. Johns (1909), 17 Idaho 224 ; 105 Pac. 71.
«Ibid.
15 Gustin v. Byam (1925), 41 Idaho 538 ; 240 Pac. 600.
1" Swinehart v. Turner (1924), 38 Idaho 602 ; 224 Pac. 74.
17 McMillan v. United States Fire Ins. Co. (1929), 48 Idaho 163 ; 280 Pac. 220.
is Prescott v. Snell (1931), 50 Idaho 644 ; 2'99 Pac. 1079.
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THE LEGAL STATUS OF WOMEN

11. Damages for injury to person, property, or character

Damages recovered on account of personal injuries to the wife are 
community property.19 Either spouse may sue a third person for 
alienation of affections of the other spouse. The gist of such action 
is the loss of consortium. This is a property right growing out of 
the marriage relation and includes the exclusive right of each spouse 
to the services, society, companionship, and conjugal affection of the 
other. In addition, the aggrieved spouse may recover for mental and 
physical suffering, as well as for injuries to character, feelings, or 
reputation.20
12. Damages for injury by spouse to person or property

No authority on this subject has been found. Apparently the 
common-law rule governs, and spouses may not sue each other for 
personal torts.
13. Competency of husband or wife to testify for or against each

other

Neither husband nor wife is a competent witness for or against 
the other in a criminal action or proceeding to which one or both are 
parties, except (a) with the consent of both; (b) in cases of criminal 
violence upon one by the other; or (c) in cases of desertion or non
support of wife or child by the husband (sec. 19-3002).

A husband cannot be examined for or against his wife without her 
consent, nor a wife for or against her husband without his consent. 
Nor can either, during the marriage or afterward, be examined without 
the consent of the other as to any communication made by one to the 
other during the marriage. But this exception does not apply to a 
civil action or proceeding by one against the other nor to a criminal 
action or proceeding for a crime committed by violence of one against 
the person of the other (sec. 9-203).

Physicians and hospitals within the State shall immediately re
port to the Department of Public Assistance any case of physical 
injury to children caused by physical abuse by a parent, guardian, or 
legal custodian of the child. Either parent may testify against the 
other, regardless of consent, in cases of physical injury to a child 
where the injury has been caused by physical abuse by one or both 
parents (sec. 16-1641).
14. Right to dispose of separate property by will

Every person over the age of 18 years and of sound mind may, 
by last will, dispose of all his estate, real and personal (sec. 14-301).

10 Swager v. Peterson (1930), 49 Idahe 785 ; 291 Pac. 1049.
Sl> Riggs v. Smith (1932), 52 Malio 43 ; 11 P. (2d) 358.
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IDAHO

A married woman may dispose of all her separate estate by will, 
without the consent of her husband, and may alter or revoke the will 
in like manner as if she were single (sec. 14-302). (See number 15 
as to her power of testamentary disposition over community prop
erty.)

Subsequent marriage unconditionally revokes the will of an un
married woman (sec. 14-313). But subsequent marriage revokes the 
will of an unmarried man only if his wife or issue of the marriage 
survives him and no provision for the wife or issue is made by him 
in the will or by settlement or marriage contract (secs. 14—311, 14
312).

No estate, real or personal, shall be bequeathed or devised to any 
charitable or benevolent society or corporation, or to any person or 
person in trust for charitable uses, except by will of the testator 
duly executed at least 30 days prior to his death; and if so made at 
least 30 days prior to such death, such devise or legacy shall be 
valid, provided that no such devises or bequests shall collectively 
exceed one-third of the estate of the testator leaving lineal descendants 
and, in such case, a pro rata deduction from such devises or bequests 
shall be made so as to reduce the aggregate thereof to one-third of 
such estate; and all dispositions of property made contrary hereto shall 
be void, and the property shall go to the residuary legatee or devisee, 
next of kin, or heirs, according to law (sec. 14-326).
15. Inheritance rights in deceased spouse’s estate 
Separate property

Dower and curtesy have been abolished (sec. 32-914).
After payment of debts, an intestate estate not limited by a mar

riage contract is disposed of in the following manner as to a surviving 
husband or wife:

a. If only one child or its lawful issue survives, the estate goes 
in equal shares to the living spouse and the child or its issue.

b. If more than one child, or one child and the lawful issue of one or 
more deceased children, survive, the estate is divided one-third to the 
living spouse and the remainder in equal shares to the children or 
their representatives.

c. If the decedent leaves no issue, one-half the estate goes to the 
surviving husband or wife and the other half to the decedent’s parents. 
(See number 27.)

d. If the decedent leaves no issue nor father or mother, the surviving 
spouse takes the whole estate (secs. 14-103,14-112).

13
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THE LEGAL STATUS OF WOMEN

Community property

Upon the death of either husband or wife, one-half of all the com
munity property goes to the surviving spouse, subject to the debts of 
the community. The other half of the common property may be dis
posed of by will of the decedent, but in favor of only the surviving 
spouse; the children, grandchildren, or parents of either spouse; or 
one or more of such persons, subject also to the community debts. 
Not more than one-half of the decedent’s half of the community prop
erty may be willed to a parent or parents, unless limited to a life 
estate or less. These restrictions do not apply to any part of decedent’s 
share in excess of the unencumbered value of $25,000.

If no will is made by husband or wife as to his or her half of the 
community property, it goes to the survivor, subject to the community 
debts, the family allowance, and the administration expenses (sec. 
14-113).

When the wife dies intestate and leaves community property, the 
surviving husband, or any other person deriving title to any of such 
property through or under the husband, is required to institute pro
ceedings for summary distribution (sec. 14—114).
16. Provision for survivors during administration of estate

The widow or minor children or a decedent may remain in possession 
of the homestead, all the wearing apparel of the family, and all the 
household furniture of the decedent and may have a reasonable provi
sion for support by order of the court, until letters of administration 
are granted and the inventory of the estate is returned (sec. 15-501).

After the inventory is tiled, the court is directed, on its own motion 
or on petition, to set apart for the use of the surviving spouse, or for 
the decedent’s minor children if no spouse survives, all property ex
empt from execution, including the declared homestead. If no home
stead has been declared, the court may, upon proper petition, set apart 
a homestead out of the decedent’s real estate (sec. 15-502). If an addi
tional family allowance is required for support of widow or children 
during settlement of the estate, the probate court will order it, ac
cording to the circumstances of the family. If the estate is insolvent, 
settlement must be closed within 1 year (sec. 15-503). Any family 
allowance must be paid in preference to all other charges except fu
neral and administration expenses (sec. 15-504).

If it is shown, after inventory, that the value of the whole estate 
does not exceed $2,500, and that no rights of interested persons con
flict, the court will distribute to the widow, if any, the whole estate, 
after payment of expenses for the last illness of the deceased, funeral 
expenses, and administration charges; and if no widow but minor
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children survive, then the court will distribute it to the children; and 
no further administration is allowed unless additional estate is dis
covered (sec. 15-506).

A widow may have set apart and assigned absolutely to her by pro
bate court up to $600 from bank accounts in the State due her deceased 
husband, if no executor or administrator is appointed (see. 15-511).
17. Right of husband or wife to disinherit the other by will

No provision exists for a surviving spouse to elect against the will of 
a deceased husband or wife. The respective rights of spouses are pro
tected by statute. (See numbers 14 and 15.)

Marriage and Divorce

18. Age of consent to marriage

Unmarried males and females who are 18 years of age or over and 
not otherwise disqualified are capable of consent to marriage. If 
either party to a marriage contract is under 18 years of age and not 
less than 15 years of age, a license to marry may not be issued except 
on the written consent of the father, mother, or guardian, duly ac
knowledged or sworn to; except where female is under 15 years of age 
and there is an additional order of the probate court (after a hearing 
which shall include a doctors examination and medical opinion) show
ing that such female minor is capable of assuming full marital and 
parental duties and/or that it is to the best interest of society to permit 
the marriage (sec. 32-202).
19. Common-law marriage

Marriage is a personal relation arising out of a civil contract, to 
which the consent of parties capable of making it is necessary. Con
sent alone will not constitute marriage; it must be followed by a sol
emnization or by a mutual assumption of marital rights, duties, or 
obligations (sec. 32-201).

Common-law marriages are not illegal in the State, in the absence of 
a statute forbidding marriage by contract.21
20. Premarital requirements

Each applicant for marriage license must file a certificate from a 
licensed physician that he or she has had an examination for evidence 
of venereal disease, including a serological test for syphilis, within 
30 days prior to the date on which license is issued. The certificate 
must show that, upon the basis of the required tests, the physician

-i Dawson v. U.8. (1926), 10 F. (2d) 106.
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is of the opinion that the applicant either is not infected with syphilis 
or other venereal disease or is in a stage of the disease which will not 
be a hazard to the other marital partner.

Waiver of the required tests and certificate, and authorization to 
issue a marriage license, if all other requirements of the marriage law 
are met, may be granted by the judge of the district court upon joint 
application of both parties to the marriage. Satisfactory evidence of 
emergency or other sufficient cause must be given, as well as proof that 
the public health and welfare will not be endangered (secs. 32-412— 
32-416).

All marriages between parents and children, ancestors and de
scendants of every degree, brothers and sisters of half as well as of 
whole blood, and first cousins, as well as polygamous marriages, are 
prohibited (secs. 32-205—32-207).
21. Interstate cooperation in marriage-law enforcement

The State recognizes as valid all marriages which are valid by the 
laws of the place where they were contracted (sec. 32-209).
22. Annulment

A marriage may be annulled for any of the following causes existing 
at the time of the marriage, provided the complaining party has not 
ratified the marriage by voluntary cohabitation (except in the case of 
(b) or (f)) : (a) nonage of either party and lack of parental consent, 
(b) prior undissolved marriage, (c) unsound mind of one of the 
parties, (d) fraud used in obtaining consent, (e) force used in ob
taining consent, or (f) physical incapacity, apparently incurable, to 
enter the married state (sec. 32-501).

An action to obtain a decree of nullity of marriage must be com
menced within the periods and by the parties stated: (a) nonage— 
within 4 years after arriving at the age of legal consent, by party 
under age; or at any time before married minor has arrived at age of 
legal consent, by parent or guardian; (b) prior undissolved mar
riage—at any time; (c) unsovmd mind—at any time, by other party 
or by relative or guardian of insane party; (d) fraud used in obtain
ing consent—within 4 years of discovery of fact of fraud, by injured 
party; (e) force used in obtaining consent—within 4 years, by injured 
party; (f) physical incapacity—within 4 years, by injured party 
(sec. 32-502).

When a marriage is annulled for any reason, except that the wife 
was pregnant at time of marriage by a man other than her husband, 
the children are legitimate and succeed to the estate of both parents. 
The court, at the time of granting annulment or at any future time, 
may make necessary orders for support of such children (sec. 32-503).
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23. Divorce

A divorce may be granted for any of the following causes: adultery, 
extreme cruelty, willful desertion, willful neglect, habitual intemper
ance, conviction of felony, or permanent insanity (sec. 32-603). No 
divorce may be granted for insanity unless the insane person shall 
have been confined in an insane asylum for at least 3 years, and unless 
it shall appear to the court that such insanity is permanent and in
curable (sec. 32-801). Divorce may be granted either party to a 
marriage when husband and wife have lived separate and apart with
out cohabitation for at least 5 years (sec. 32-610).

Willful neglect is the neglect of a husband to provide for his wife 
the common necessaries of life if he has the ability to do so but fails 
to provide because of idleness, profligacy, or dissipation (sec. 32-607). 
Willful desertion, willful neglect, or habitual intemperance must 
continue for 1 year before becoming a ground for divorce (sec. 
32-609).

A divorce must be denied (a) when the cause is adultery and action 
is not commenced within 2 years after commission of the act or after 
discovery by injured party; (b) when the cause is conviction of felony 
and action is not commenced before expiration of 1 year after pardon 
or termination of sentence; (c) in all other cases where there is an 
unreasonable lapse of time before commencement of action (sec. 
32-615).

When divorce is granted for wife’s adultery, legitimacy of children 
begotten to her before commission of adultery is not affected; but 
legitimacy of other children of the wife may be determined by the 
court, based upon the evidence in the case (sec. 32-711).

In divorce action the court may, before or after judgment, give 
such direction for custody, care, and education of children of the 
marriage as is necessary or proper (sec. 32-705).
Alimony and maintenance

During pendency of divorce the court may require the husband to 
pay as alimony any money necessary to enable the wife to support 
herself or her children or to prosecute or defend the action (sec. 
32-704).

Where a divorce is granted for an offense of the husband, or upon 
husband’s complaint based on separation without cohabitation for 5 
years, the court may compel him to provide for maintenance of chil
dren of the marriage and to make suitable allowance to the wife for 
her support, having regard to the circumstances of the parties (sec. 
32-706). The court may require the husband to give reasonable se
curity for providing maintenance or making the payments required 
(sec. 32-707). In requiring payment of alimony and maintenance,
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the court must resort first to community property, then to separate 
property of the husband (sec. 32-708).

When the wife has a sufficient separate estate, or there is community 
property sufficient to give her alimony or separate support, the court- 
must withhold any allowance to her out of the separate property of 
the husband (sec. 32-709).

The community property and the separate property may be sub
jected to the support and education of the children in such proportions 
as the court deems just (sec. 32-710).

In the case of dissolution of marriage, the community property 
and homestead must be assigned as follows: (a) The community 
property must be assigned to the respective parties in such proportions 
as the court, from all the facts of the case and the condition of the 
parties, deems just, regardless of the ground or grounds on which the 
dissolution decree is rendered; (b) if a homestead has been selected 
from the community property it may be assigned to the innocent 
party, either absolutely or for a limited period, subject in the latter 
case to the future disposition of the court; or it may be divided or be 
sold and the proceeds divided; (c) if a homestead has been selected 
from the separate property of either, it must be assigned to the former 
owner of such property, subject to the power of the court to assign it 
for a limited period to the innocent party (sec. 32-712).

Parents and Children

24. Parents’ right to services and earnings of a minor child

The father and mother of a legitimate unmarried minor child are 
equally entitled to its services and earnings. If either parent is dead, 
is unable to take custody or refuses to do so, or has abandoned his or 
her family, the other is entitled to the child’s services and earnings 
(sec. 32-1007). The wages of a minor employed in service may be 
paid to him unless, within 30 days after the commencement of the 
service, the parent or guardian entitled to the wages gives notice of 
his claim to the employer (sec. 32-1004).
25. Guardianship of a minor child

The father and mother of a legitimate unmarried minor child are 
equally entitled to the child’s custody. If either parent is dead, is 
unable to take custody or refuses to do so, or has abandoned the 
family, the other parent is entitled to the custody (sec. 32-1007).

When a husband and wife live separately but are not divorced, the 
court may, upon application of either (if inhabitant of the State), 
inquire into the custody of an unmarried minor child of the marriage
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and may award custody to either parent. The decision of the court 
must be guided by the welfare of the child (sec. 32-1005).

Either the father or the mother of a minor, if competent to transact 
his or her own business and not otherwise unsuitable, must be entitled 
to the guardianship of a minor (sec. 15-1805). Every guardian 
appointed has the custody and care of the education of the minor and 
the care and management of his estate until the minor attains majority 
or marries or the guardian is legally discharged, except that marriage 
of the minor shall not terminate the custody and management of the 
minor’s estate (sec. 15-1807).

The parents of a minor under the age of 18 years who lives with 
them are liable for the malicious or willful destruction of property by 
the minor in an amount not to exceed $300 (sec. 6-210).

Termination of the parent-child relationship may be granted by 
probate court order where it is found that such action is necessary to 
safeguard the rights and interests of all parties concerned, promoting 
their welfare and that of the State of Idaho. Appointment of a 
guardian ad litem (to represent the child in court) or provision for 
care of the child will be made by the court (sec. 16-2007).
26. Appointment of testamentary guardian for a minor child

A guardian of the person or estate, or of both, of a child born or 
likely to be bom may be appointed by will or by deed, to take effect 
upon the death of the parent appointing: (a) if the child is legiti
mate—by the father with the written consent of the mother, or by 
either parent if the other is dead or incapable of consent; (b) if the 
child is illegitimate—by the mother (sec. 15-1812).
27. Inheritance—child

When any person having title to any estate not otherwise limited 
by marriage contract dies without disposing of the estate by will, it 
passes generally, subject to payment of decedent’s debts, to the parents, 
under the following conditions:
Separate property

If the decedent leaves no issue, one-half the estate goes to the sur
viving husband or wife, and the other half to the decedent’s father 
and mother in equal shares; and if either is dead, the surviving parent 
takes all of the parental half. If the decedent leaves no issue nor 
spouse, the estate goes to his father and mother in equal shares; if 
either is dead, it goes to the other.
Community property

If the decedent is a widow or widower and leaves no kindred, and if 
the estate, or any portion of it, was community property of the decedent
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and his or her deceased spouse while both were living, such community 
property goes to the father and mother of such deceased spouse in 
equal shares; if either is dead, it goes to the other (sec. 14-103).
28. Child born out of wedlock

There is no provision in the law for establishing the paternity of a 
child bom out of wedlock nor for fixing the responsibility of its sup
port. The father of an illegitimate child may adopt it by publicly 
acknowledging it as his own. Thereafter the child is deemed legit
imate from the time of its birth (sec. 16-1510).

An illegitimate child cannot be adopted without the consent of its 
mother, unless the mother has shown herself an improper person, 
under the statute, to retain control of the child (sec. 16-1504). (See 
number 26 for testamentary guardianship of an illegitimate child.)

A child bom before wedlock becomes legitimate by the subsequent 
intermarriage of its parents (sec. 32-1006).
29. Inheritance—child born out of wedlock

If an illegitimate child dies intestate without lawful issue, his 
estate goes to his mother or, if she is dead, to her heirs at law (sec. 
14-105).

POLITICAL RIGHTS

30. Domicile of a married woman

The husband is the head of the family. He may choose any reason
able place or mode of living, and the wife must conform to it (sec. 
32-902). The domicile of the husband is presumed by law to be the 
domicile of the wife.22 But if the husband is guilty of acts of cruelty 
or misconduct to his wife, she has the right to establish another domi
cile for herself and for her minor children living with her.23

In actions for divorce, the presumption of law that the domicile of 
the husband is the domicile of the wife does not apply. After separa
tion, each may have a separate domicile, depending for proof upon 
actual residence and not upon legal presumption (sec. 32-702).
31. Public office—eligibility of women

Women who are qualified electors are eligible for election to public 
office, as provided by law (Const., art. 6, secs. 2, 3) (sec. 59-101).
32. Jury service—eligibility of women

Women are eligible for jury service on the same basis as men (secs. 
2-101, 2-205).

THE LEGAL STATUS OF WOMEN

22 State v. Flower (1915), 27 Idaho 223 ; 147 Pac. 786.
22 Radermaeher v. Radermacher (1940), 61 Idaho 261; 100 P. (2d) 955.
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