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Preface

This is the fifth in a comprehensive series of studies through which the
Bureau hopes to survey the entire scope of the collective bargaining agreement.
Previous publications are listed on the last page of this bulletin.

Studies of two collective bargaining issues are combined in this bulletin—
management rights provisions, and union-management cooperation provisions. Both
deal with the exercise of essentially managerial functions, but with markedly dif-
ferent principles. In management rights clauses, management in effect stakes out
certain functions necessary in the operation of the plant or business as exclusively
its own. The union, in turn, accepts this designation of management prerogatives.
In provisicns calling for union-management cooperation in carrying through an
action or policy that normally originates with management and is designed to in-
crease the efficiency or profitability of the undertaking, the parties in effect indi-
cate a willingness to share a managerial function or at least recognize mutual
interest in efficient, competitive operations.

Since all managements exercise certain prerogatives, whether or not they
have a management rights clause in their union agreement, and since some degree
of union-management cooperation is a necessary ingredient in all collective bar-
gaining relationships, the provisions discussed in this bulletin, although accounting
for all major agreements, do not by any means encompass all areas of labor-
management relations of this type. The series of studies of which this bulletin
is a part might come close to doing so in its entirety, insofar as written pro-
visions are concerned, but important aspects are too elusive to be covered by an
analysis of agreement language, or perhaps by any large-scale survey technique.

Many agreements deal explicitly with management rights and union-
management cooperation, but many do not. Probably each collective-bargaining
situation provides its own answer as to why this difference in approach exists.
Many provisions may be written with a view toward their meaning to arbitrators,
to the courts, to the National Labor Relations Board, to union officials, to shop
supervisors and shop stewards, or to the workers in the bargaining unit, often
with a concrete experience as a background. The detailed examination of these
provisions in this bulletin may suggest their possible uses.

The studies are based on virtually all agreements in the United States
covering 1,000 workers or more in effect in 1963—64 (exclusive of railroad, air-
line, and government agreements) accounting for almost half of the estimated
coverage of all agreements outside of the excluded industries. The studies thus
do not reflect practices in small collective bargaining situations. All agreements
are part of the file of current agreements maintained by the Bureau for public
and government use, in accordance with section 211 of the Labor Management
Relations Act, 1947.

The clauses quoted in this report, identified in an appendix, are not in-
tended as model or recommended clauses. The classification and interpretation
of clauses, it must be emphasized, reflect our understanding as outsiders, not
necessarily that of the parties who negotiated them.

The Bulletin 1425 series is part of the program of the Bureau's Division
of Industrial and Labor Relations, Joseph W. Bloch, Chief. This bulletin was
rrepared by Leon E. Lunden, assisted by Theessa L. Ellis, Richard F. Groner,
nd David L. Witt, under the supervision of Harry P. Cohany, under the gen-
ral direction of L. R. Linsenmayer, Assistant Commissioner, Office of Wages

4 Industrial Relations.
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Major Collective Bargaining Agreements—

Management Rights and Union-Management Cooperation

Chapter I. Management Rights Provisions

Introduction

Many collective bargaining agreements include a clause commonly des-
ignated as a '""management rights' or '""management prerogative' provision, which
sets forth the functions reserved in whole or in part to the employer. While
some of these provisions refer briefly to the existence of management rights,
more often they specify those areas over which the employer has absolute con-
trol and those which are limited by substantive provisions of the agreement.
The management rights clause, it should be noted, does not define those issues
which are bargainable or nonbargainable as a matter of law. Rather, the agree-
ment provision summarizes the understanding of the parties on particular issues
for the term of the agreement, and it may be modified in later negotiations, as
the parties see fit.

A management rights clause by itself is not an accurate guide as to
the areas in which the employer can act unilaterally and those in which his
actions are abridged by the terms of the agreement. For this, one must con-
sider the agreement in its entirety. For example, a management rights clause
which states that the employer shall have the ''right to promote'" may be cir-
cumscribed by job bidding and seniority provisions and, more significantly, by
an arbitration procedure which extends to any and all disputes between the em-
ployer and the union. The management rights clause is probably of greatest
significance in disputes over issues on which the contract is otherwise silent.
In such cases, this clause serves as tangible evidence to the arbitrator that
the issue was meant to remain the prerogative of the employer. It is also
believed to be of educational value for those who are concerned with the daily
administration of the contract in the plant.

The initiative for a management rights clause naturally comes from
the management side of the bargaining table. However, opinions among manage-
ment negotiators differ as to the desirability of such a clause. In view of the
attention directed to management rights in recent years and the growing in-
volvement of lawyers in collective bargaining, it is significant that 1 out of 2
major agreements studied did not contain an explicit statement of management's
rights. This absence may reflect a strategy on the part of management not to
refer to its rights in a separate clause since such a listing, because of its
possible incompleteness, may impair any residual rights which are claimed to
belong to management exclusively. All rights not specifically abridged by the
term of the agreement (or by legislation), so this strategy holds, remain with
management, to be exercised at its discretion.

Increasing emphasis on safeguarding management rights, either in man-
agement rights clauses or in tighter drafting of substantive provisions, has been
predicted as a result of 1960 Supreme Court decisions in the so-called ''Steel-
workers Trilogy.'" Of particular interest is the Court's decision in the United
Steelworkers of America v. Warrior and Gulf Navigation Company case,! which

1 363 U.S. 574.
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arose over the arbitrability of a subcontracting dispute. The agreement pro-
vided for arbitration of disputes as to the meaning and application of the agree-
ment and ''any local trouble of any kind . . .'" At the same time, it stated
that ''matters which are strictly a function of management shall not be subject
to arbitration. "

The agreement included a 'no strike no lockout'" provision. In holding
for the union, the Court made the following observations:

Collective bargaining agreements regulate or restrict the exercise of management functions; they do
not oust management from the performance of them . . . When . . . an absolute no-strike
clause is included in the agreement, then in a very real sense everything that management does is
subject to the agreement . . .

« « o 'strictly a function of management' must be interpreted as referring only to that over which
the contract gives management complete control and unfettered discretion. Respondent claims that
the contracting-out of work falls within this category. Contracting-out work is the basis of many
grievances; and that type of claim is grist in the mills of the arbitrators. A specific collective
bargaining agreement may exclude contracting-out from the grievance procedure or a written col-
lateral agreement may make clear that contracting-out was not a matter for arbitration. In such a
case a grievance based solely on contracting-out would not be arbitrable. Here, however, there
is no such provision. Nor is there any showing that the parties designed the phrase 'strictly a func-
tion of management' to encompass any and all forms of contracting-out. In the absence of any
express provision excluding a particular grievance from arbitration, we think only the most forceful
evidence of a purpose to exclude the claim from arbitration can prevail, particularly where, as
here, the exclusion clause is vague and the arbitration clause quite broad . . .

It is doubtful that the Supreme Court decision and the extensive discus-
sion of management rights in trade and professional publications during recent
years have had much of an immediate impact on agreement provisions.? At
least one reason, perhaps an obvious one, is that managements are unable to
adopt or change policy unilaterally. At any rate, 4 out of 5 clauses checked
reflected no change over a number of years.

This study shows that during 1963—64 slightly less than half of all major
agreements contained a formal management rights provision. Most of these
clauses enumerated specific rights belonging to management rather than asserting
rights in a general form. Almost all provisions listed rights dealing with the
direction of the work force and over three-fifths contained one or more rights
concerning the employer's control of production. Clauses establishing the em-
ployer's right to determine the size of his work force and to introduce new
machinery were especially prevalent. The right to subcontract was asserted
infrequently, while the right to determine plant location was listed in slightly
more thah one-fourth of the formal statements.

Almost all provisions limited the very rights they set forth, most often
by subordinating them to other provisions of the agreement. Slightly more than
one~-third reserved to management those functions not modified by the contract
and not otherwise specifically cited as the employer's,

Since this study deals exclusively with agreements covering 1,000 work-
ers or more, large companies and associations are involved: Hence, a number
of interesting questions are left unexplored. For example, are large companies
more sensitive than small companies to the possible erosion of management

2 A measure of the frequency of the management rights issue in negotiations and in arbitration can be
derived from the Annual Report of the Federal Mediation and Conciliation Service for Fiscal 1964. Among the
issues in cases settled by FMCS mediators, management prerogatives as such were among the lowest, slightly less
than 4 percent, although this issue has increased since 1960, when it figured in 2.6 percent of all issues. How- -
ever, among the issues adjudicated by arbitrators appointed by the service, management rights ranked fourth from
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functions? Does the availability of legal talent, presumed to be greater in large
companies, have the influence on management rights clauses that one would
expect from the writings in this area? Is the practice substantially different
for large companies dealing with large unions than for small companies dealing
with large unions? In the absence of answers to questions such as these, it
is important to remember that practices in small companies may be substantially
different from those revealed in this study.

Scope of Study

This study is concerned with the management rights provision as it
appears in the collective bargaining agreement: Its prevalence, its form, the
rights retained by management, and the limitations placed upon management
action. For this study, the Bureau examined 1,773 major collective bargaining
agreements, each covering 1,000 workers or more, or virtually all agreements
of this size in the United States, exclusive of those in railroad and airline in-
dustries, and in Government. These agreements applied to approximately
7.5 million workers or almost half of the total coverage of collective bargaining
agreements outside of the excluded industries. Of these, 4.1 million workers
covered by 1,023 contracts were in manufacturing; the remaining 750 agree-
ments, applylng to approximately 3.3 million workers, were in nonmanufactur-
ing. Virtually all contracts were in effect in 1963-64.

Clauses selected for quotation in this report illustrate either the typical
form of the characteristics under consideration or the variety of ways in which
negotiators have modified that form. Minor editorial changes were made where
necessary to enhance clarity, and irrelevant parts were omitted where feasible.

For certain selected management rights issues, a sample of 420 agree-
ments was selected from the 1,773 agreements in the study. In general, within
each industry, agreements were arrayed in descending order by size of worker
coverage and a 1 in 4 sampling ratio was applied. However, every industry was
assured of at least one selection.

In addition, 142 agreements, reépresenting a variety of industries and
unions, were examined for changes in management rights provisions over a
period of about 10 years. The illustrative clauses are numbered and the agree-
ments from which they have been taken are identified in appendix D. In ap-
pendix A, several management rights provisions are reproduced in full to illus-
trate how the parts fit together in the whole.

Related Studies

In its broadest sense, virtually the entire series of studies referred
to in the preface (p. iii) touches upon some aspect or abridgement of manage-
ment rights, if the period prior to union renegotiation is taken as a starting
point. More immediately related to management rights are the reports on
grievance procedures and on arbitration procedures.3 The study of wunion-
management cooperation that follows deals with a voluntary sharing of manage-
ment functions with the union. Studies of plant removal, subcontracting, and
interplant hiring and transfer arrangement clauses are also being prepared.
Later studies, particularly those dealing with layoff procedures, seniority,
advance notice and consultation, and work and shop rules, will add depth to
the picture.

3 Major Collective Bargaining Agreements: Grievance Procedures (BLS Bulletin 1425—1, 1964), and the forth-
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Table 1. Management Rights Provisions in Major Collective Bargaining Agreements, by Industry, 1963—64

(Workers in thousands)

With formal management rights provisions No formal
Total studied General With mangg}:ament
Industry Total statement enumerated T8 t.s
] only rights provision
Agree-| Work- [ Agree-| Work- [Agree- | Work- | Agree-| Work- | Agree-| Work-
ments ers ments ers ments ers ments ers ments ers
All industries 1,773 17,447.0 860 3,501.5 147 632.2 713 2,869.31 913 3,945.6
Manufacturing 1,023 [4,129.7 645 |2,800.7 117 522.6 528 2,278.1 378 1,329.0
Ordnance and accessories ------------=-m-=n 19 78.3 17 75.9 1 1.0 16 74.9 2 2.4
Food and kindred products -----------=umm- 124 374.5 40 119.5 6 11.6 34 107.9 84 255.0
Tobacco manufactures ---- 11 24.1 3 5.3 - - 3 5.3 8 18.8
Textile mill products =-------- 28 79.8 14 31.4 1 1.0 13 30.4 14 48.4
Apparel and other finished products ----- 52 427.8 8 20.9 5 15.4 3 5.5 44 406.9
Lumber and wood products,
except furniture 12 19.0 3 4.4 1 1.1 2 3.4 9 14. 6
Furniture and fixtures ----------=----memmmmeu 15 25.9 9 16.7 1 3.5 8 13.2 6 9.3
Paper and allied products ==---==-==---=-amun 56 127.3 27 46.2 7 16.7 20 29.6 29 81.1
Printing, publishing, and allied
industries 37 73.5 5 5.5 1 1.0 4 4.5 32 68.0
Chemicals and allied products ------------ 61 112.7 40 79.0 3 4.3 37 74.7 21 33.7
Petroleum refining and related
industries 18 54.8 10 35.0 5 17.4 5 17.6 8 19.8
Rubber and miscellaneous plastics
products 24 109.1 20 79.4 9 58.2 11 21.2 4 29.8
Leather and leather products ----------—--—- 22 76.7 12 36.7 - - 12 36.7 10 40.0
Stone, clay, and glass products 30 114.3 24 93.4 11 66.7 13 26.7 6 20.9
Primary metal industries ------------- 109 599.3 97 572.7 8 30.3 89 542.5 12 26.6
Fabricated metal products 57 141.5 45 107.5 6 14.7 39 92.8 12 34.0
Machinery, except electrical -------------- 98 262.7 75 186.2 10 25.7 65 160. 6 23 76.5
Electrical machinery, equipment,
and supplies 98 396.5 74 339.3 20 99.0 54 240.3 24 57.2
Transportation equipment =---=--cmm-mcemum 121 969.1 105 921.6 17 148.0 88 773.6 16 47.6
Instruments and related products -------—- 22 45,4 13 18.9 4 5.2 9 13.7 9 26.5
Miscellaneous manufacturing
industries 9 17.7 4 5.6 1 2.1 3 3.6 5 12.1
Nonmanufacturing =------=-----===mca-muun 750 [3,317.4| 215 700.8 30 109. 6 185 591.3| 535 [2,616.6
Mining, crude petroleum, and
natural gas production -------=---m-cemmmuee 20 238.8 14 26.3 1 1.0 13 25.3 6 212.5
Transportationl 107 688. 4 18 115.2 2 26.3 16 88.9 89 573.2
Communications 81 513.7 16 87.2 4 5.4 12 81.9 65 426.5
Utilities: Electric and gas ---------==--==mv 86 207.2 72 162.7 2 2.7 70 160.1 14 44,5
Wholesale trade 15 28.4 3 3.9 1 1.5 2 2.4 12 24.5
Retail trade 116 303.9 37 92.1 11 25.4 26 66.7 79 211.9
Hotels and restaurants =------ee—-—mee—emeeee 38 175.6 10 34,7 2 6.3 8 28.4 28 140.9
Services 62 218.6 22 98.9 6 35.6 16 63.3 40 119.7
Construction 221 898.1 21 77.1 1 5.5 20 71.6 200 821.0
Miscellaneous nonmanufacturing
industries 4 44.9 2 2.9 - - 2 2.9 2 42.0

! Excludes railroad and airline industries.

NOTE: Because of rounding, sums of individual items may not equal totals.
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Prevalence

Of the 1,773 major agreements studied, slightly less than half (860)
contained a formal statement of management rights (table 1). These agree-
ments affected 3.5 million of the 7.5 million workers under all major agree-
ments, or 47 percent.

Manufacturing industries, where nearly 3 of 5 agreements included a
formal statement, accounted for three-fourths of all the agreements. Con-
tributing significantly to this concentration were contracts in the primary metals,
machinery and electrical machinery, and transportation equipment industries.
Except for utilities, nonmanufacturing industries had a significantly lower pro-
portion of agreements with rights clauses (3 out of 10).

Single employer units accounted for the bulk (90 percent) of all manage-
ments rights provisions.

Total with formal

Type of Total studied management rights
employer
bargaining Workers Workers
unit Agreements (in thousands) Agreements (in thousands)
Total ~=-—ccmmmme 1, 773 7, 447.0 860 3, 501.5
Single employer -------- 1,098 4,229.1 769 3,124.8
Multiemployer -~--=----- 675 3,217.9 91 376.7

NOTE: Because of rounding, sums of individual items may not equal totals.

Less than 15 percent of the agreements negotiated by multiemployer
units included such provisions as against 70 percent for employers bargaining
on their own. Multiemployer units, as used in this study, include (1) groups
of employers, typically small employers, who have combined to form an asso-
ciation for bargaining purposes and (2) companies signatory to so-called 'form"
agreements, In multiemployer bargaining situations, the employers' association
itself seeks to protect ''management rights' for its members, and precedent
and a rule of reason may serve this end better than formal agreement provi-
sions, as they often do on other issues. Moreover, disputes that arise between
individual companies and the union are often processed through the grievance
machinery as a management grievance and are ultimately resolved by the joint
arbitration machinery in which the company is represented by the association.*

Types of Provisions

Once the basic decision is reached to include a statement of rights in
the agreement, a further determination has to be made concerning the form that
the statement would take, i,e., whether it will consist only of a broad and
general definition of rights (general statement) or contain an enumerated list of
specific functions reserved to the employer (enumerated statement).

Each form has its advocates. Those preferring the general statement
argue that by enumerating rights important functions may be overlooked inad-
vertently., Should an issue involving an overlooked right subsequently reach
arbitration, the arbitrator could reason that the absence of this right expressed

4 See Bulletin 14251, op. cit.
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the parties' intent; therefore, the function could no longer be exercised by man-
agement unilaterally. On the other hand, supporters of enumerated statements
have held that specific provisions clearly define the rights of management and
thereby offer better protection against their erosion. Furthermore, by furnish-
ing a definite guide to arbitrators, many such clauses, it is claimed, help to
resolve disputes that may arise as to the interpretation or application of agree-
ment terms.

The latter argument seems to be the more compelling one, at least up
to the time of this study. Enumerated statements, found in 713 agreements,
prevailed by a wide margin over general statements found in 147 agreements.

General Statements. Management rights provisions in the form of a
general statement were scattered widely among manufacturing and nonmanufac-
turing industries. The largest concentrations were in electrical machinery (20)
and transportation equipment (17). Western Electric agreements accounted for
three-fourths of the general statements in electrical machinery, while Boeing
and Chrysler agreements together accounted for half the provisions in transpor-
tation equipment.

Of the 147 general statements, 115 referred to management rights in
broad but discernible areas; i.e., the general right to direct the work force,
control production, and manage the business. In enumerated statements, by
contrast, each of these general rights would also include a number of specific
rights, The language used to set forth these general rights varied little:

The management of the plant and the direction of the working forces, . . . are the exclusive
function of the company. (1)

e s sl
kok o3k

. . . the company shall continue to have the right to take any action it deems appropriate in the
management of the business in accordance with its judgment. (2)

e oste s
ke sk 3k

The union and the locals recognize that , . . the supervision, management and control of the
company's business, operations and plants are exclusively the function of the company. (3)

The frequency with which these 115 provisions cited a general right
apparently reflected the importance of the issue in the collective bargaining
framework. Thus, control of production was referred to in 82 of the 115 pro-
visions, direction of the work forc€ in 80, and management of the business in 57.

The remaining 32 general statements were written so broadly that none
of these 3 general rights was explicitly identified. The bulk (27) established
residual management rights;®> the remaining 5 employed language such as:

The union recognizes the rights of the employer . . . , and the employer recognizes the rights of the
union and the individual employees . . . (4)

S ste st
ok o3k

The union recognizes the right of management to direct and control the policies of manage-
ment . . . (5)

e sk sk
ok ¢

There will be no interference with, coercion, or restraint of the company in its exercise of the
function of management . . . (6)

Digitized for FRAéEWOt a discussion of residual rights, see pp. 16-19.
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Enumerated Statements. Of the 860 management rights provisions,
713 scattered broadly throughout manufacturing and nonmanufacturing agreements
contained a listing of specific management rights.

Some provisions were relatively simple and short, as illustrated by the
following examples: :

The union agrees that it is the right of the company to engage and dismiss employees and to maintain
order and efficiency of operation. (7)

S sl s
kok ok

The conduct of the business and all the duties and responsibilities of management, including . . .
the right to hire and fire, the directing of the working force, establishment of shifts and assignment
of work by the company, is vested exclusively in the company . . . (8)

It is agreed that the management of the company in all its aspects shall continue to be vested in
its board of directors and the officers and agents designated by it, and that the company has the
sole right to determine the methods of work and standards of performance of each job and to make
changes therein. (9)

Others, however, were lengthy, with particular rights illustrated in detail:

The right to hire; promote; discharge or discipline for cause; and to maintain discipline and effi-
ciency of employees, is the sole responsibility of the corporation except that union members shall
not be discriminated against as such. In addition, the products to be manufactured, the location
of plants, the schedules of production, the methods, processes, and means of manufacturing are
solely and exclusively the responsibility of the corporation. (10)

Xk ok

It is agreed that . . . the company retains the sole right to manage the affairs of the business and
to direct the working forces of the company. Such functions of management include but are not
limited to the right to:

Determine the methods, products and schedules of production, locations of production, the type
of manufacturing equipment and the sequence of manufacturing processes within the works.

Determine the basis for selection, retention and promotion of employees for occupations not
within the bargaining unit established in this contract.

Maintain discipline of employees including the right to make reasonable rules and regulations
for the purpose of efficiency, safe practices, and discipline. The company will inform the
union of any changes in existing rules and regulations or the establishments of new rules and
regulations before such changes are made effective. Provided, however, that any complaint
as to the reasonableness of such rules or any grievance involving claims of discrimination against
any employee in the application of such rules shall be subject to the grievance procedure of
this contract.

Direct generally the work of employees subject to the terms and conditions of this contract, in-
cluding the right to hire, to discharge, to suspend or otherwise discipline employees for good
cause, to promote employees, to demote or transfer them, to assign them to shifts, to deter-
mine the amount of work needed and to lay them off because of lack of work.

Determine the number and location of the company's plants. (11)

koosk ok

The management of each employer and its operations, the direction of the work force, including the
right to hire, retire, assign, suspend, transfer, promote, discharge, or discipline for just cause, and
to maintain discipline and efficiency of its employees and the right to relieve employees from duty
because of lack of work or for other legitimate reasons; the right to determine the extent to which
the plant shall be operated; the right to introduce new or improved production methods, processes
or equipment; the right to decide the number and location of plants, the nature of equipment or
machinery, the products to be manufactured, the methods and processes of manufacturing, the sched-
uling of production, the method of training employees, the designing and engineering of products,
and the control of raw materials; the right to assign work to outside contractors and to eliminate,
change, or consolidate jobs and operations (subject to giving the union notice of such change); and
the right to enact company policies, plant rules, and regulations which are not in conflict with this
agreement, are vested exclusively in the employer. (12)

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



The management of the business, including the right to plan, determine, direct, and control store
operations and hours; the right to study and introduce new methods, facilities, and products; the
right to direct and control the work force, including the determination of its size and composition,
the scheduling and assignment of work; and also including the right to hire, assign, demote, pro-
mote and transfer, to layoff or reduce the hours of work because of lack of work, to discipline, sus-
pend or discharge for proper cause, and to establish and maintain reasonable rules and regulations
covering the operation of the store, a violation of which shall be among the causes for discharge,
is vested in the company; . . . (13)

DO)
sk sk 3k

Article V/—Management
The company alone shall determine:
What business shall be taken and done and how same shall be done;
What charges and rates therefor shall be;

What materials, supplies, equipment, and machinery shall be used and from whom the same
shall be purchased or procured;

The manner and method of operating the business;
Number of employees necessary and their competency;

Who shall be employed and discharged. . . . (14)

Most frequently, enumerated provisions prefaced their listing of pre-
rogatives with a statement of management's general rights (i.e., to direct the
work force, control production, or manage the business).

The management of the plant and the direction of the working forces is vested exclusively in the
company, and the company shall continue to have all rights customarily reserved to management,
including the right to hire, promote, suspend, discipline, transfer, or discharge for proper cause;
the right to relieve employees from duty because of lack of work or other proper reasons; the right
to schedule hours or require overtime work; and the right'to establish rules pertaining to the opera-
tion of the plant, is vested in the company, provided, however, that this shall not be done in a
manner which is in conflict with any other provision of this agreement.

The company shall have the sole right to decide the process of manufacture, types of machinery and
equipment to be used, types and quantities of products to be made, quality of material and work-
manship required, selling prices and products, methods of selling and distributing products. (15)

e sl s
)OSk K

The management of the plant and the direction of the working forces, including but not limited to
the right to employ, promote, demote, or discharge for proper cause; and the right to relieve
members of the working force from duties because of lack of work and to decide the methods and
schedules of production are vested exclusively in the company. . . . (16)

e oste st
ko3k 3k

The company retains the exclusive rights to manage the business and plants and to direct the work-
ing forces. The company, in the exercise of its rights, shall observe the provisions of the agreement.

The rights to manage the business and plants and to direct the working force include the right to
hire, suspend or discharge for proper cause, or transfer, and the right to relieve employees from
duty because of lack of work or for other legitimate reasons. (17)

Where the prefatory statement referred to more than one general right,
the enumerated list commonly carried examples of each. However, in some
provisions the general right was not spelled out among the enumerated items.
In clauses where only some of the general rights were enumerated, the item
typically defined dealt with the direction of the work force. Least likely to be

Digitized fo§ {R{ ted was the right to manage the business.
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Areas of Enumeration. In general, matters of concern in the manage-
ment rights area were evidenced by the number of times three broad issues
were enumerated in agreements. Virtually all of these provisions emphasized
actions relating to the direction of the work force, such as the determination
of its size, work assignments, and scheduling of hours and overtime, while
nearly three-fifths included various items dealing with production methods, e.g.,
introduction of new machinery, determination of means of production, proc-
esses, workloads, etc. Far less prevalent were references to the conduct of
such business affairs as type of product to be made, pricing, sales policies, etc.

Workers
Agreements (in thousands)

Total enumerated provisionsl--- 713 2,869.3

Direction of the work force ---- 679 2,650.2

Control of production ==--=-~==x 409 1,780.8

Conducting the business ------- 248 1,179.5
1 Nonadditive.

The frequencies with which these broad issues appeared shifted sharply
as between general and enumerated statements of management's rights. Pro-
visions referring to the direction of the work force appeared more frequently
in enumerated statements, whereas control of production and management of
the business were found less often than in general statements. Apparently, if
it was determined to list rights, those involving the direction of work force
were considered to be of greatest importance.

Percent referring to the issue in

Enumerated General
Issue provisions provisions

All provisions ' =m=nnn-=mmm=mn- 100. 0 100. 0
Direction of the work force ~- 95.2 69.6
Control of production -----~- 57.4 71.3
Management of the business-~ 34.8 49.6

1 Nonadditive.

Selected Enumerated Rights

To examine certain enumerated rights in detail, a sample of nearly
one-fourth (420) of the 1,773 agreements in the study was analyzed. Almost
52 percent of the agreements in the sample (218), as against 48 percent in the
universe, had management rights provisions; almost 80 percent of the agree-
ments with management rights provisions in the sample (174) were enumerated
as against almost 83 percent for the universe. These 174 enumerated provi-
sions were the basis for detailed tabulations illustrating selected rights except
for those dealing with subcontracting and the location and number of plants,
where the full universe of 713 enumerated provisions was used.

The kinds of rights analyzed were not those commonly found in manage-
ment rights clauses, such as the rights to hire, fire, promote, and demote.
Instead, emphasis was placed upon locating those functions which seemed to be
especially relevant in an industrial relations environment experiencing changes

in technology, work force composition, and levels of employment.
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For purposes of presentation, these selected rights are discussed without
referring to the limitations that have been written into such clauses. It should be
kept in mind, however, that the bulk of clauses tabulated were written with var1ous
restrictions upon the employer's exercise of the rights specifically set forth.
Management of Business.’ Rights dealing with management of business
focused on (1) the determination of distribution and pricing policies, (2) the
formulation of financial policies and accounting procedures, (3) the determina-
tion of managerial organization, and (4) the determination of the product to be
manufactured and sold (including research and development) which was by far
the most numerous.

As a general rule, provisions referring to rights involving management of
the business listed employer functions in more than one of the areas listed above.

The union recognizes the company's right to manage the plant, including . . . the right to determine
parts, services, and products to be manufactured or purchased . . . the size and character of in-
ventory, the determination of financial policies including all accounting procedures, prices of goods
sold and customer relations and the determination of the management of the organization. (18)

s s st
koOosk Ok

. . . the right to direct and control plant operations . . . includes .

b. . . . the manufacture and distribution of the materials to be used and the size and character
of inventories.

c. The determination of financial policies including accounting procedures . . . and customer
financial relations.

d. The determination of management organization. (19)

POSIROY
ko ok

. . . deciding . . . the products to be manufactured . . . the designing and engineering of prod-
ucts and the control of raw materials . . . (20)

Specifically, the union agrees, in order to clarify its recognition of management functions belonging
exclusively to the company, not to request the company to bargain with respect to the following: . .

The right to determine all methods of selling, marketing, and advertising products, including
pricing of products.

The right to make all financial decisions including but not limited to the administration and
control of capital, distribution of profits and dividends, mortgaging of properties, purchase and
sale of securities, and the benefits and compensation of nonunion-represented personnel, the
financing and borrowing of capital and the merger, reorganization or dissolution of the corpora-
tion, together with the right to maintain the corporation's financial books and records in confi-
dence. This right includes the determination of general accounting procedures, particularly the
internal accounting necessary to make reports to the owners of the business and to government
bodies requiring financial reports.

The right to determine the management organization of each producing or distributing unit and
the selection of employees for promotion to supervisory and other managerial positions. (21)

6 See pp. 19-23 for a full discussion of limitations upon management rights provisions.
Since rights dealing with management of the business, as defined, were considered more remote in their
effect upon worker's interests than others, none were tabulated. The clauses are cited to illustrate contract langunage
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Direction of the Work Force. Of the 174 provisions, enumerating rights,
almost 80 percent contained one or more of four rights concerned with the direc-
tion of the work force that were selected for study. ®

Workers
Agreements (in thousands)

Total enumerated provisions =-==-ceemmcmceamen 174 970. 1
Total with selected rights to direct the work force! = 135 447, 5
Size of work force —=-m==mmm o 126 406. 9
Scheduling hours, overtime, shifts -~----~----- 34 163.6
Assignment of WOrk =-==-c-cemcmmm o 22 120.0
Training =---=-c-ccc oo 6 31.8
Nonadditive,

Chief among these particular rights was the employer's right to de-
termine the size of the work force, the term being defined broadly to include
not only the number of workers, but also the composition or skill mix of the
work force, layoff and recall of employees, and the involuntary retirement of
workers by management under a pension plan.

The following clauses are illustrative:

and from time to time redetermine, . the number and classes of employees

(22)

. . to determine,
to be employed or retained in employment.

e Sle e
koo o

The company . .
in various capacities and the size and composition of working forces .

shall have the right to determine how many employees it will employ or retain
(23)

S sl s
koK 3¢

Management, at its own discretion, shall have the right to select persons for employment, to retire
employees in accordance with the provisions of the "plan for employees pensions," . . . (24)

References to the other selected rights dealing with the direction of
the work force were found much less frequently. The scheduling of hours and
shifts, for example, usually was treated at length in the body of the agreement;
that is, the details of scheduling were subject to bargaining and were agreed
upon. Consequently, only a few agreements (34) dealt with these matters in
the management rights clause. Where the management rights provisions made
such a reference, it was usually phrased as follows:

. . . to establish daily and/or weekly hours of work by groups of employees, and/or individual
employees . . . (25)

ko osk sk

. . . the establishment of the opening and closing time of stores, the assignment of employees
starting and stopping hours, the right to interchange employees starting and stopping hours . (26)

Jde s s
KO 3R

. . . the number of shifts to be worked, the hours of the shifts, including starting and quitting
time . (27)

8 Not tabulated among the selected rights, as previously noted, were the rights to hire, discipline, discharge
for cause, transfer, promote and demote, and other rights commonly found in provisions.
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Similarly, the determination of work assignment is governed by rules
stipulated in the body of the contract in jurisdictional, seniority, and temporary
transfer provisions. As a consequence, few management rights provisions (22)
referred to it. One such reference reads:

The employer alone shall determine . . . what tasks and work shall be assigned to the various
employees from time to time and what employees shall from time to time be assigned to the various
work . . . (28)

More often, however, the clauses were less specific than in this illustration.
A phrase, such as ''the assignment of work'" or '"to transfer work," combined
with a number of enumerated rights, was used to cover the issue.

Few references to training appeared in management rights clauses:

Section 1. The management of each employer and its operations, the direction of the work
force, . . . the scheduling of production, the method of training employees . . . subject to giving
the union notice of such change; and the right to enact company policies, plant rules and regulations
which are not in conflict with this agreement, are vested exclusively in the employer. (12)

Control of Production. Nearly three-fifths of the 174 enumerated state-
ments of managements rights referred to the right to determine methods of
production and/or to introduce and install machinery.? Both were especially
pertinent for introducing technological change:

Workers
Agreements  (in thousands)

Total enumerated management

rights provisions ------------=------ 174 970. 1
Total with selected rights to
control produCtionl ———————— e ——m e 102 726, 2
Determine methods of production --- 99 719,2
Introduce and install machinery ---- 83 652. 6

1
Nonadditive.

Provisions setting forth the employer's right to determine production
methods were typically phrased as follows:

« + . the determination of what shall be produced and how it shall be produced are vested in the
company . . . (29)

ko sk
It shall be the exclusive right of the company to determine . . . the methods, . . . processes,
and means of manufacture . . . (30)

LI

. + . the right to study or introduce new or improved production methods or facilities . ., . (31)

Some provisions included references to the flow or sequence of production, thereby
elaborating on the productive areas covered by management's right:

9 Not tabulated in the sample were other rights concerning the control of production, such as the right to
schedule production, to establish shop or plant rules and regulations, plant safety procedures and programs, etc.
Plant location provisions are discussed later in this section.
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. Determine the methods, products and schedules of production . . . and the sequence of manu-
facturing processes. (32)

ste s sk
Kok 3K

. . . to establish methods and processes . . . /and/ . . . to control the course of flow, methods,
and system of production . . . (33)

The employer's right to introduce new machinery or equipment was
expressed in more diverse language, among which was the following:

. « . the control and regulations of the use of equipment and other property of the employer . . .
and making decisions of technological methods and processes. (34)

e sl sl
Skok sk

. « . Nothing in this agreement shall be construed to in any way restrict the installation, use, or
application of labor-saving devices or equipment. (35)

S s sk
KOk Ok

Without limiting any of its managerial rights, /thé/ company shall have the . . . unqualified right
to install, alter, improve, locate, relocate, or discontinue any machinery or equipment , . . (36)

Eighty of the 83 provisions linked the right to make technological changes with
the right to determine or change production methods.

In the event that the contemplated changes in methods of production
would have a significant effect upon the work force, a few management rights
provisions called for advance notice to the union:

. + . to introduce mechanization changes or palletized loading or the use of other equipment as may
arise out of the requirements of its business; however, the employer agrees to discuss in advance with
the union any broad changes in its operation which would result in the elimination of a substantial
number of jobs for members of the local union. (37)

Se sl she
Kok ok

In the interest of progress and the development of the business of the company, it is agreed that
there will be no interference with the right of the company to regulate the methods of production
or kind of materials, supplies, machinery, apparatus, and equipment used.

If, due to the introduction of new machines, methods, apparatus, etc., there is a substantial reduc-
tion in force in a department or departments, the union may request a meeting with the company to
determine whether or not the employees affected can be retained in the service of the company. (38)

One agreement, however, specified that the anticipated impact upon the
work force would not limit the employer's right to change production methods
or machinery:

the right to introduce new or improved methods, facilities, and equipment without regard to
whether the same shall reduce the aggregate number of employees or alter or change the type of
work of any employee. (39)

Subcontracting. Controversies surrounding management's right to sub-
contract work have erupted frequently in recent years and have led to a number
of arbitration, NLRB, and court cases.

In a major decision involving the Fibreboard Paper Products Corpora-
tion, the Supreme Court in December 1964, determined that the employer was
i i ith th i it mically motivated decision to
Digitized fopl_k%{l’&ggéed to bargain with the union over its economi y v
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subcontract certain work.!® The Court narrowed the scope of its decision to
the facts of the case, but it has been the basis for NLRB actions directing em-
ployers to give notice and opportunity, to bargain with unions on subcontracting
decisions where it involves (a) a departure from previously established practice;
(b) effects a change in employment conditions; or (c) results in the impairment
of job security or reasonable anticipated work opportunities.!! Thus, any as-
sertion of management right to subcontract may be circumscribed.

A 1959 Bureau study of subcontracting provisions found few manage-
ment rights clauses specifically asserting exclusive employer jurisdiction over
subcontracting decisions.!? In this study of management rights provisions, only
31 of 713 enumerated statements specifically referred to contracting out, but not
all of the 31 provisions left management free of restrictions in exercising
this right.

In form, those provisions not setting limits on the employer simply
stated management's right to subcontract, among a listing of other rights:

. « « The company retains the sole right to manage the affairs of the business and to direct the
working forces of the company. Such functions of management include . . . the right to . .
subcontract work . . . (40)

ste o oste st
KOk sk

All functions, authorities and prerogatives, not notified, abridged, or limited by this agreement,
including the management of the plant, the direction of the work force, (and) the right to sub-
contract . . . are retained by and vested exclusively in the employer. (41)

The following two provisions declared that the right to subcontract would not be
subject to the grievance and arbitration machinery:

. . The right of the company in its discretion, in whole or in part, . . . to subcontract work,
as circumstances require, is expressly recognized . . .

The management rights of the company specified above are exempt from (the arbitration
clauwse) . . . (42)

s sk o
sk ok ¥

The management of the plant and the direction of the working forces, including . . . the con-
tracting or subcontracting of production, service, maintenance, or other type of work performed
by the company . . . are vested exclusively in the company, and . . . are not subject to the
arbitration procedures provided in this agreement. (43)

One hospital agreement exempted subcontractors from the terms of the con-
tracting employer's agreement:

. . . to enter into agreements with others for the performance of any of its operations either inside
or outside its present premises . . . In . . . the foregoing event, the provisions of this agreement
shall not be binding . . . upon any person performing inside or outside of the employer's premises
any part of the hospital operations. (44)

A clause in one contract appeared to be a forceful statement of exclusive
employer control over subcontracting—disallowing collective bargaining and bar-
ring union use of the grievance machinery—but it also stipulated that the em-
ployer could not discriminate or avoid bargaining with the union:

10 Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203.
11 See Westinghouse Electric Corp. 58 LRRM 1257.
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