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BULLETIN OF THE

U. S. BUREAU OF LABOR STATISTICS
n o . 432 WASHINGTON F e b r u a r y , 1927

PROCEEDINGS OF THE THIRTEENTH ANNUAL MEETING OF THE 
INTERNATIONAL ASSOCIATION OF INDUSTRIAL ACCIDENT 
BOARDS AND COMMISSIONS, HARTFORD, CONN., SEPTEM­
BER 14-17,1926

TUESDA Y, SEPTEMBER 14—MORNING SESSION

CHAIRMAN, FREDERIC M. WILLIAMS, PRESIDENT I. A. I. A. B. C.

The thirteenth annual meeting of the International Association 
of Industrial Accident Boards and Commissions was called to order 
by its president, Mr. Frederic M. Williams. Hon. John H. Trum­
bull, governor of Connecticut, and Hon. Norman C. Stevens, mayor 
of the city of Hartford, delivered addresses of welcome, to which 
response was made by H. M. Stanley, of the Industrial Commission 
of Georgia. President Williams then delivered the following 
address:

ADDRESS OF THE PRESIDENT

BT FREDERIC M. WILLIAMS, PRESIDENT I. A. I. A. B. C.

After the official welcome to this ancient capital city to which you 
have listened, it is perhaps superfluous to add any word of welcome 
from your president. It is, however, impossible for me to refrain 
from expressing my personal gratification at your presence.

A meeting 0 1 this association, at which I was unable to be present, 
was held some years ago in Boston, but it was at a time when the 
organization was decidedly in a condition of adolescence. With the 
exception of this meeting m Boston, the society has had no meetings 
in New England and none in the group of States where I am most 
acquainted. The first session which I was privileged to attend was 
in Washington; since then I have attended meetings at Madison, 
Wis., at Baltimore, at St. Paul, at Halifax, and at Salt Lake City. 
Through your courtesy I have prepared papers which were read at 
meetings where I was unable to be present, notably at San Fran­
cisco. I was also unable to be at Chicago or Toronto.

The meetings of this society which I have attended have all 
involved journeys of considerable length and have taken me into 
surroundings with which I was unfamiliar, into territories as to 
which I had no knowledge except from reading, and among people

1
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whose ways o f  thought, whose background, and general ideals I  
knew nothing o f , and at times am ong people whose ways o f  thought I  
had misunderstood and whose ideals I  had misapprehended.

For a person like myself, of Connecticut ancestry, receiving my
Srofessional education in New Haven at Yale, and having the 

mitations and perhaps the prejudices natural to such an environ­
ment, it would at first blush have seemed more agreeable, as well as 
more economical, to have made trips to New York, Boston, or other 
New England cities where I  would have come in contact with people 
with the same outlook upon life which I had myself, and I  confess to 
having formerly felt a certain amount of irritation at being obliged, 
in order to attend the meetings of this association, to journey to those 
distant points and to have the expense of the trip deducted from my 
regular appropriation.

Upon more mature reflection however, and after keeping track of 
the activities of this organization for several years, I nave reached 
the conclusion that the main benefit to me of my membership therein 
has been exactly those features which had formerly seemed the most 
unpleasant. I f we all thought alike there would be no use in having 
a conference. In Washington, for example, I  first saw and heard 
the late Samuel Gompers and never again did I  entertain just the 
same feelings for him and for the organization of which he was long 
a chief as I  had entertained prior to that time. When he took the 
platform he seemed like a lion at bay, and while disagreeing with 
many things that he said and did, I was always thereafter impressed 
by the fact that he was a man of tremendous force and acted, ac­
cording to his viewpoint, as a good American citizen; that he stood 
like a castle wall of medieval times against the inroads of socialism 
and communism. At Baltimore I came in contact, not only with 
the peculiar culture of the southern border as represented by that 
sterling gentleman, Robert E. Lee, but also with representatives of 
the more distinctly southern type as personified by our old friend 
Captain McHugh, then chairman of the Virginia commission, but by 
birth a representative of the early Catholic aristocracy of Charleston, 
S. C.—a man who, not only in his own personality, but also as a 
representative of his church, was firmly opposed to those same ele­
ments of socialism and communism which now are and for some time 
have been the greatest menace to the future prosperity of America.

I  have spoken thus freely of the dead; perhaps the proprieties for­
bid that I should mention the impressions made upon me by the
Sersonalities and environment of F. M. Wilcox, of Wisconsin; F. A. 

>uxbury, of Minnesota; F. W. Armstrong, 01 Nova Scotia; O. F. 
McShane, of Utah, and many others regularly at our meetings. It 
is, however, entirely within tne bounds of propriety to say that each 
one of these gentlemen has in his own way caused me to become 
genuinely fond of him, and each one has given me a different view­
point of the ideals of his own community and the problems which 
that community has to confront.

So that upon the whole I  conclude that in the last analysis the 
main benefit of this association is the opportunity which it gives for 
close personal friendship and affection between men having in the 
main the same problems to solve and working along the same lines;

2  ADDRESS OF THE PRESIDENT
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No one of us knows so much but that he can learn from the other 
fellow. This to my mind is of infinitely more importance than any 
effort to adopt a uniform compensation law for all our several 
jurisdictions. I  do not believe that this is practical or that if 
practical it would be desirable. For example, our district system 
in Connecticut is for our small area and dense population ideal. 
It is possible for any injured man who is able to travel personally to 
visit the commissioner, or if a man can not travel the commissioner 
can, if necessary, go to his bedside and hear his story. This system 
would not be at all practical in those regions in the South and West 
where they have large areas and scattered population.

An early reading of school histories, coupled with some family 
traditions as to the experiences of my paternal great grandfather 
during the winter at Valley Forge, were wont to cause me to see red 
when the British flag was even mentioned. I  did not have to look 
at it. Age, of course, brought some additional wisdom, but I could 
not to-day look at the two flags draped together, I could not view 
our common heritage of law, iiterature, and idealism in just the 
same way that I  now do, were it not for the international character 
of our society and the friendships formed by this means.

My early recollections of Georgia are confined to a general idea 
that it was a place which General Sherman marched through. 
Atlanta used to mean the starting point “  from Atlanta to the sea ” 
and was a part of a verse in that well-known piece of martial music, 
the strains of which I do not apprehend will greet us when we visit 
Atlanta next year and which probably the people of Georgia do not 
relish hearing any more than General Sherman relished hearing it in 
his latter years. Certainly when my recollections of that new com­
mercial empire of the South were confined to the above-mentioned 
march I never dreamed of the time when, through the medium of 
this association, it would happen that I should be the recipient from 
the State of Georgia of the beautiful memorial coin containing the 
effigies of two great Southern leaders—a coin struck off by the United 
States Government as a graceful token of the decay of sectionalism.

Shortly after I became chairman of the Industrial Commission of 
Connecticut I was invited to read a paper before the Connecticut Bar 
Association on the general subject of compensation law, and by the 
use of a few days’ time found it easy to prepare a paper of reason­
able length referring to practically every decision of a State court 
of last resort or of the Federal Supreme Court in which important 
principles of compensation law had been laid down. Even a bare 
list or cases on this subject from the same courts to-day would be 
longer and more tiresome than Homer’s Catalog of the Greek Ships 
and to prepare one would be not only futile but foolish. The history 
of the system, its foundations, its origin, its purposes, and its de­
velopment are sufficiently known to you all, so that it is a useless task 
to discuss them either in detail or in summary form. I assume 
that the representative of each jurisdiction present probably con­
siders his own statute the best in the world and the methods of his 
own commission in administering it as representing the last word 
in human wisdom, and with this theory I have no quarrel. It is my 
earnest hope that on this occasion we will consider those problems
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which are common to us all, particularly the medical and surgical 
problems with which we all have to do, and that not only shall we 
go away better acquainted and better friends, but also that each one 
shall have made his own some particular piece of scientific knowl­
edge from the rich mine which the distinguished speakers who will 
address us will lay open for our use. I again bid you welcome and 
invite you to proceed to the serious business of the convention.

BUSINESS MEETING

On motion of the secretary the following gentlemen were granted 
the privileges of the floor in the discussions: Ramon Montaner, 
chairman Workmen’s Relief Commission, Porto Rico; C. A. Vargas, 
labor attache Mexican Embassy, Washington, D. C.; Walter H. 
Monroe, compensation clerk Workmen’s Compensation Division of 
Alabama; George B. Beers, former commissioner Connecticut Work­
men’s Compensation Commission; and John B. Andrews, secretary of 
the American Association for Labor Legislation.

The report of the secretary-treasurer, covering the business of the 
past year, was then presented.

GENERAL REPORT OF THE SECRETARY-TREASURER

The International Association of Industrial Accident Boards and Commissions 
now includes 34 active members:

United States Bureau of Labor Statistics.
United States Employees’ Compensation Commission.
California Industrial Accident Commission.
Connecticut Workmen’s Compensation Commission.
Georgia Industrial Accident Board.
Idaho Industrial Accident Board.
Illinois Industrial Commission.
Indiana Industrial Board.
Iowa Workmen’s Compensation Service.
Kansas Public Service Commission.
Maine Industrial Accident Commission.
Maryland State Industrial Accident Commission.
Massachusetts Department of Industrial Accidents.
Minnesota Industrial Commission.
Montana Industrial Accident Board.
Nevada Industrial Commission.
New Jersey Department of Labor.
New York Department of Labor.
North Dakota Workmen’s Compensation Bureau.
Ohio Industrial Commission.
Oklahoma Industrial Commission.
Oregon State Industrial Accident Commission.
Pennsylvania Department of Labor and Industry.
Utah Industrial Commission.
Virginia Industrial Commission.
Washington Department of Labor and Industries.
West Virginia State Compensation Commissioner.
Wisconsin Industrial Commission.
Wyoming Workmen’s Compensation Department.
Department of Labor of Canada.
Manitoba Workmen’s Compensation Board.
New Brunswick Workmen’s Compensation Board*
Nova Scotia Workmen’s Compensation Board.
Ontario Workmen’s Compensation Board.
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During the year one active member, the Industrial Accident Boards of 
Hawaii, and one associate member, the Republic Iron & Steel Co., dropped out 
of the association.

The United States Bureau of Labor Statistics, the United States Employees* 
Compensation Commission, and the Department of Labor of Canada are exempt 
from the payment of dues.

The following are associate members:
Industrial Accident Prevention Associations, Toronto, Ontario.
Porto Rico Workmen’s Relief Commission.
Leifur Magnusson, Washington representative of the International Labor 

Office, Washington, D. C.
At the Salt Lake City convention it was suggested that the following papers 

read at that meeting be printed and distributed in advance of publication of 
the proceedings. This was done.

The Relation of Trauma to Cancer and Tuberculosis, by Dr. Joseph E. Tyree, 
of Salt Lake City, Utah; Chronic Infectious Hypertrophic Arthritis of the Spine 
and its Relation to Industrial Accidents, by Dr. J. C. Landenberger, of Salt 
Lake City, Utah; Trauma and its Results from an Administrative Point of 
View, by Dr. James J. Donohue, M. S., F. A. C. A., member Connecticut Board 
of Compensation Commissioners; Phosphorus Necrosis of the Jaw, by Dr. 
Robert P. Bay, chief medical examiner Maryland State Industrial Accident 
Commission.

The Salt Lake City convention ordered that President McShane’s address 
be published by the secretary in pamphlet form for distribution to the mem­
bers. This was done.

The following standing committee was appointed:
Committee on investigation of results of compensation awards.—Chairman, 

Ethelbert Stewart, of Washington, D. C.; secretary, W. H. Horner, of Pennsyl­
vania; Miss R. O. Harrison, of Maryland; T. J. Duffy, of Ohio; and R. E. 
Grandfield, of Massachusetts.

The committee met May 7, 1926, and a report will be submitted for the 
approval of this convention.

The committee in cooperation with the committee of the National Associa­
tion of Legal Aid Organizations met April 21, 1926. A report will be submitted 
for the approval of this convention.

It was directed that a committee on compensation legislation for interstate 
commerce employees be formed, and the following were appointed by the 
executive committee to report at this convention:

Committee on compensation legislation for interstate commerce employees.— 
Chairman, F. A. Duxbury, of Minnesota; F. M. Wilcox, of Wisconsin; O. F. 
McShane, of Utah; William C. Archer, of New York; and Dixson H. Bynum, of 
Indiana.

It was directed that the incoming president appoint a committee on pre­
existing diseases to make recommendations for action of the association, to 
be submitted at this convention. The following members were appointed:

Committee on preexisting diseases.—Chairman, George A. Kingston, of On­
tario; F. W. Armstrong, of Nova Scotia; F. A. Duxbury, of Minnesota; F. M. 
Wilcox, of Wisconsin; and Dr. James J. Donohue, of Connecticut.

It was directed that the incoming president appoint a committee to take such 
action as seemed necessary to secure an amendment to the Federal bankruptcy 
act giving priority to claims and awards of compensation against a bankrupt 
estate. The following committee was appointed:

Committee on amendment to Federal bankruptcy act.—Chairman, Charles 
Kleiner, of Connecticut; George Beers (former compensation commissioner),
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of Connecticut; F. M. Williams, of Connecticut; and Ethelbert Stewart, of 
Washington, D. C.

The work on the remarriage table was referred to the committee on statistics 
and compensation insurance costs with instructions to continue its work.

The work on administrative costs was referred to the committee on statistics 
and compensation insurance costs; no action taken as yet.

The following representatives of the association on the Safety Code Corre­
lating Committee are appointed to serve until December 31, 1926:

Representatives.—Ethelbert Stewart, United States Bureau of Labor Sta­
tistics; Rowland H. Leveridge, Department of Labor of New Jersey; M. H. 
Cliristopherson, Department of Labor of New York; Richard H. Lansburgh, 
Department of Labor and Industry of Pennsylvania; and Bolling H. Handy, 
Industrial Commission of Virginia.

Alternates.—G. N. Livdahl, Workmen’s Compensation Bureau of North Da­
kota; Henry McColl, Industrial Commission of Minnesota; H. R. Witter, De­
partment of Industrial Relations of Ohio; John Roach, Department of Labor 
of New Jersey; and G. R. Yearsley, Industrial Commission of Utah.

The association was represented during the year on sectional committees 
formulating the following codes:
Cranes, derricks and hoists. High pressure piping.
Dust explosion. Amusement parks.

The safety code for the use, care, and protection of abrasive wheels has been 
revised, approved as American standard, and is being prepared for printing by 
one of the sponsors.

The Bureau of Labor Statistics has published the following safety codes to 
date, in the formulation of which the association took part:

Bulletin No. 331. Code of lighting: Factories, mills and other work places.
Bulletin No. 336. Safety code for the protection of industrial workers in 

foundries.
Bulletin No. 338. Safety code for the use, care, and protection of abrasive 

wheels.
Bulletin No. 351. Safety code for the construction, care, and use of ladders.
Bulletin No. 364. Safety code for mechanical power-transmission apparatus.
Bulletin No. 375. Safety code for laundry machinery and operations.
Bulletin No. 378. Safety code for woodworking plants.
The association was asked to appoint representatives on a committee of the 

National Safety Council to investigate and study health hazards involved in 
the practice of spray coating, or so-called mechanical painting. The following 
representatives were appointed:

Representatives on National Safety Council Committee.—Dr. Elizabeth B. 
Bricker, Department of Labor and Industry of Pennsylvania; Dr. Leland E. 
Cofer, Department of Labor of New York; Dr. Martin Szamatolski, consulting 
chemist, Department of Labor of New Jersey; and Dr. John R. Dexter, Depart­
ment of Labor and Industries of Massachusetts.

Mr. Ethelbert Stewart, United States Commissioner of Labor Statistics, 
has been appointed on the advisory staff of the National Civilian Rehabilita­
tion Conference to represent the association.

All available copies of the constitution of this organization have been 
exhausted. Under the secretaryship of Doctor Meeker a number of copies were 
mimeographed on long sheets, which, while they served the purpose, were at 
least awkward. An estimate on the cost of printing this constitution as an 
eight-page pamphlet without cover is $22.50; the estimate of printing the 
constitution as an 8-page pamphlet with cover is $29. In order to get the 
matter before the convention I recommend that authorization be given to print; 
the constitution in pamphlet form with covers.
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FINANCIAL STATEMENT OF SECRETABY-TREASURER 7

The Salt Lake City convention ordered that the combined former pro­
ceedings of the association conventions be bound and distributed to the 
membership. This was done.

The proceedings of the Salt Lake City convention have been issued by the 
Bureau of Labor Statistics as its Bulletin No. 406, and copies are available 
for members who desire them at the headquarters here, or they will be sent 
from the Bureau of Labor Statistics upon request.

Special letters have been sent to all States eligible to membership inviting 
them to join the association.

Respectfully submitted.
Ethelbert Stewart,

Secretary-Trea^mrer.

FINANCIAL STATEMENT OF THE SECRETARY-TREASURER, JULY 31, 
1925, TO AUGUST 31, 1926

Balance and Receipts
1925

July 31. Balance: In bank, $1,329.97; unexpended postage and tele­
graph fund, $8.77_____________________________________ $1,338.74

Aug. 1. North Dakota Workmen's Compensation Bureau, 1926 dues. 50.00
3. Minnesota Industrial Commission, 1926 dues----------------------  50.00

New Brunswick Workmen’s Compensation Board, 1926 dues
(exchange deducted)_________________________________  49.85

Nova Scotia Workmen's Compensation Board, 1926 dues
(exchange deducted)__________________________________ 49.85

Ontario Workmen’s Compensation Board, 1926 dues (ex­
change deducted) _____________________________________  49.91

Indiana Industrial Board (new member), 1926 dues______  50.00
6. Georgia Industrial Commission, 1926 dues-------------------------  50.00
7. Connecticut workmen’s compensation commissioner, fourth

district (E. T. Buckingham), 1926 dues________________  10.00
Connecticut workmen’s compensation commissioner, second

district (Dr. J. J. Donohue), 1926 dues--------------------------- 10.00
8. Illinois Industrial Commission, 1926 dues________________  50.00

12. Oregon Industrial Accident Commission, 1926 dues________  50.00
Wisconsin Industrial Commission. 1926 dues----------------------  50.00

17. Idaho Industrial Accident Board, 1926 dues______________  50.00
21. Virginia Industrial Commission, 1926 dues_______________  50.00
24. Washington Department of Labor and Industries, 1926 dues. 50.00
29. New Jersey Department of Labor, 1926 dues______________  50.00
31. Utah Industrial Commission, 1926 dues.-----------------------------  50.00

Sept. 4. New York Department of Labor, 1926 dues_______________  50.00
8. Montana Industrial Accident Board, 1926 dues____________  50.00

11. Massachusetts Department of Industrial Accidents, 1926
dues_______________ __________________________________  50.00

14. Wyoming Workmen’s Compensation Department, 1926 dues. 50.00
21. Interest on Canadian bonds______________________________ 13.75
23. Hawaii Industrial Accident Boards, 1926 dues___________  50.00

Oct. 19. Interest on Liberty bonds (two at $100 each and one at
$500)__ :______________________________________________ 14.88

31. Interest on $1,000 coupon bond_____ - ____________________ 21.25
Nov. 13. West Virginia State compensation coihmissioner, 1926 dues. 50.00
Dec. 21. Ohio Industrial Commission, 1926 dues___________________  50.00

1926
Jan. 1. Interest on bank account___________ ,____________________  12.25
Feb. 2. Porto Rico Workmen's Relief Commission, 1926 dues (ex­

change deducted)_____________________________________ 9.50
9. Interest on Canadian bonds______________________________ 13.75

Apr. 16. Interest on Liberty bonds (two at $100 and one at $500)—  14.87
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1926
July 1. Interest on bank account------------------------------------------------- ------ $6.31

12. Kansas Public Service Commission, 1927 dues__________________ 50.00
13. Maryland State Industrial Accident Commission, 1927 dues. 50.00 

New Brunswick Workmen's Compensation Board, 1927
dues---------------------------------------------------------------------------------- 50.00

Industrial Accident Prevention Associations, associate mem­
bership dues, 1927-------------------------------------------------------------- 10.00

19. Nevada Industrial Commission, 1927 dues_________________ ____ 50.00
26. Iowa Workmen’s Compensation Service, 1927 dues_______ ____ 50.00
29. Wyoming Workmen’s Compensation Department, 1927 dues. 50.00

30. North Dakota Workmen’s Compensation Bureau, 1927 dues.____ 50.00 
Aug. 3. Maine Industrial Accident Commission, 1927 dues________ ____ 50.00

4. Wisconsin Industrial Commission, 1927 dues______________ ____ 50.00
6. Oklahoma Industrial Commission, 1927 dues______________ ____ 50.00

Connecticut workmen’s compensation commissioner, second
district (Dr. J. J. Donohue), 1927 dues________________ ____ 10.00

Connecticut workmen’s compensation commissioner, third
district (Charles Kleiner), 1927 dues---------------------------- ------ 10.00

Connecticut workmen’s compensation commissioner, fourth
district (B. T. Buckingham), 1927 dues_______________ ____ 10.00

7. Ohio Industrial Commission, 1927 dues__________________ ____ 50.00
Indiana Industrial Board, 1927 dues_____________________ ____ 50.00

9. Pennsylvania Department of Labor and Industry, 1927 dues. 50.00 
Connecticut workmen’s compensation commissioner, first

district (Leo J. Noonan), 1927 dues------------------------------------ 10.00
10. Virginia Industrial Commission, 1927 dues________________ ____ 50.00
11. Leifur Magnusson, American representative of the Interna­

tional Labor Office, associate membership dues, 1927_____ ____ 10.00
13. Interest on Canadian bonds--------------------------------------------- ------ 13.75

Interest on $1,000 United States Liberty bond, coupon_____ ____ 21.25
Interest on $500 United States Liberty bond, coupon_____ _____ 10.63

18. Utah Industrial Commission, 1927 dues_______________ . . .  50.00
Nova Scotia Workmen’s Compensation Board, 1927 dues__ _____ 50.00

23. Idaho Industrial Accident Board, 1927 dues______________ ____ 50.00
28. Connecticut workmen’s compensation commissioner, fifth

district (F. M. Williams), 1927 dues______________ _________ 10.00
30. Georgia Industrial Commission, 1927 dues_______________ ____ 50.00

Montana Industrial Accident Board, 1927 dues____________ ____ 50.00
Ontario Workmen’s Compensation Board, 1927 dues______ ____ 50.00

31. New Jersey Department of Labor, 1927 dues---------------------- ------ 50.00

3, 730.54
D is b u r s e m e n t s

1925
Aug. 1. Postage and telegraph----------------------------------------------------- $3.52

3. Gibson Bros. (Inc.), printing 1,000 programs, 1925 conven­
tion-----------------------------------------------------------------------------  35.00

20. Mrs. Irene Fowler, services at 1925 convention___________  25.00
Mrs. Thelma Born, services as secretary and stenographer

to resolutions committee, 1925 convention______________  15.00
31. Mrs. Glenn L. Tibbott, preparation of index of former pro­

ceedings_______________________________________________ 250.00
Sept. 1. Ethelbert Stewart, reimbursement for flowers for Mrs. Mc­

Shane, approved by executive committee, 1925 convention. 10.00 
3. Master Reporting Co., reporting twelfth annual convention,

including traveling expenses, and postage----------------------  331.07
17. Reginald Heber Smith, contribution to National Legal Aid 

Organization, approved by executive committee, twelfth 
annual convention_____________________________________ 50.00

21. Ethelbert Stewart, expenses attending twelfth annual con­
vention, over amount allowed by the Bureau of Labor
Statistics____________________________________________ 61.00

Oct. 3. Maud Swett, services at twelfth annual convention_______  15.00
19. Maryland Casualty Co. (bonding secretary-treasurer to

Oct. 23, 1926)_________________________________________ 12.50
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Nov. 9. Gibson Bros. (Inc.), printing 1,000 envelopes and 3,000
letterheads------------------------------------------------------------------ $40.50

Judd & Detweiler (Inc.), binding 75 sets proceedings up to 
and including eleventh annual convention______________  154.

21. Postage and telegraph----------------------------------------------------  5.
24. National Savings & Trust Co., Liberty bond, coupon, No. 

E-00170425, second loan, converted, 4% per cent, 1927- 
1942, at $100.98______________________________________  504.

Commission on above_________ __________________________  1.
Interest on above_____________________________________

Dec. 18. Eva M. Taylor, partial payment, stenographic and clerical
services, 1925-26_____________________________________  50.

Gertrude M. Darracott, partial payment, stenographic and 
clerical services, 1925-26______________________________  50.

1926
Feb. 17. Ethelbert Stewart, honorarium, 1925-26_________________  300.
Mar. 10. Eva M. Taylor, partial payment, stenographic and clerical

services, 1925-26_____________________________________  50.
May 20. F. M. Williams, expenses in attending program committee

meeting, Washington, D. C___________________________  53.
Aug. 18. Postage and telegraph_________________________________  10.

21. Gibson Bros. (Inc.), printing 1,000 programs, 1926 con­
vention______________________________________________  35.

23. Gertrude M. Darracott, balance stenographic and clerical
services, 1925-26_____________________________________  100.

Eva M. Taylor, balance stenographic and clerical services,
1925-26______________________________________________  50.

FINANCIAL STATEMENT OF SEORETARY-TREASURER 9
1925

2 212.
Aug. 31. Balance: Bank deposits, $1,512.30; unexpended postage and

telegraph fund $5.25__________________________________  1,517.

3, 730.

Su m m a r y

receipts
Cash:

In bank---------------------------------------------------------------- $1,329.97
Postage and telegraph fund-----------------------------------  8.77

--------------- $1,338.
Membership dues_______________________________________________  2,249.
Interest:

Securities_________________________________________  $124.13
Bank deposits________________________________ ______ 18.56

---------------  142.
Total_____________________________________________________  3,730.

DISBURSEMENTS

Printing________________________________________________________  $110.
Postage---------------------------------------------------------------------------------------  18.
Preparation of index of former proceedings_______________________  250.
Reporting proceedings, twelfth annual convention_________________  331.
Contribution to National Legal Aid Organization_________________  50.
Bonding secretary-treasurer---------------------------------------------------------  12.
Binding former proceedings---------------------------------------------------------  154.
Purchase of Liberty bond_______________________________________  506.
Honorarium and clerical service in secretary-treasurer’s office--------  600.
Clerical service at twelfth annual convention---------------------------------  55.
Miscellaneous------------------------------------------------------------------------------  124.

2,212.99
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10 BUSINESS MEETING

Balance:
In bank------------------------------------------------------------------ $1,512.30
Unexpended postage and telegraph--------------------------  5.25

--------------- $1,517.55
Total_____________________________________________________  3,730. 54

ASSETS

Cash------------------------------------------------------------------------------------------ $1,517.55
Bonds:

United States Liberty bonds---------------------------------------------------  2,200.00
Canadian bonds---------------------------------------------------------------------  500.00

Total_____________________________________________________  4,217. 55
The following dues have been received since the bank book was balanced, 

and are therefore to be deposited at the beginning of the new fiscal year of 
the association, this statement being closed as of August 31, 1926:
Oregon Industrial Accident Commission______________________________  $50
Washington Department of Labor and Industries______________________  50
Manitoba Workmen’s Compensation Board____________________________  50

150
In addition to the above, and to the assets enumerated in the summary 

statement, there are the following unpaid dues:
California Industrial Accident Commission---------------------------------------------$50
Illinois Industrial Commission________________________________________  50
Massachusetts Industrial Accident Board______________________________  50
Minnesota Industrial Commission_____________________________________  50
New York Department of Labor----------------------------------------------------------- 50
West Virginia State Compensation Commissioner------------------------------------  50

300
Porto Rico dues ($10) have been paid, but check is in bank for collection on 

account of exchange.
The following bonds are in safety deposit box S-363, National Savings & 

Trust Co., Washington, D. C.—Ethelbert Stewart:
United States Liberty bonds:

No. 1217874---------------------------------------------------------------------------------  $100
No. 1217875______________________________________________________ 100
No. 236204_______________________________________________________ 500
No. E-00170425__________________________________________________ 500
No. A-00031671__________________________________________________1,000

Dominion of Canada bonds (5) Nos. 1852-1856, inclusive, at $100 each__  500

2,700
Respectfully submitted.

E th e lb e r t  S t e w a r t ,
Secretary-Treasurer.

A u g u s t  31, 1926.

The secretary’s report was approved and ordered placed on file 
and the treasurer’s report was referred to the auditing committee, to 
be appointed later.

CHAIRMAN, DIXSON H. BYNUM, CHAIRMAN INDIANA INDUSTRIAL BOARD

REPORTS OF COMMITTEES
The C h a irm a n . The first committee is that on Doctor Black’s eye 

schedule. I  might say for Indiana that we have adopted no sched­
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ule for eye injuries. I  hope to take back this time something defi­
nite. We have flirted with the Snellen test and have discarded 
it. We have used to a considerable degree the Wise schedule. Dr. 
James J. Donohue is going to address us.

Doctor D onohue. I  have prepared a report upon the question of 
the eye schedule which was prepared by the Ophthalmological Sec­
tion of the American Medical Association. I  nave not had an op­
portunity to confer with the other members of the committee, but 
from what was said at the meeting in Salt Lake City I think that the 
report which I  will present will practically cover the views which 
the members of that committee entertain in this matter.

The report of the Ophthalmological Section of the American Medi­
cal Association, of course, is a very lengthy document and it is one 
which can not be properly comprehended by the average medical 
man—I might say by even the average specialist who is doing very 
good work in his profession in that particular line. I f  that class of 
man can not properly comprehend it, you can readily understand 
how the layman would react to it.

I extended an invitation to Doctor Black, who was a member of 
that committee, to come here and address the gathering, but un­
fortunately he was unable to come. He sent me a copy of a paper 
which he prepared and read before the American Ophthalmological 
Society, and it has reduced to as plain English as is possible the 
workings of that branch of the society. I have his report here, and 
if you care to have me read it I will, after I  have read the report 
which I have prepared for the committee.
MEDICAL COMMITTEE’S REPORT ON REPORT OF OPHTHALMO­

LOGICAL SECTION OF THE AMERICAN MEDICAL ASSOCIATION

BT JAMES J. DONOHUE, M. B., CHAIEMAN

The report in question on the matter of determining specific loss 
of vision in eye injuries is a very scientific document, worked out 
with great care, and it is indicative of a great amount of thought and 
study. It is, however, too scientific and technical for any layman 
to understand. It is also beyond the comprehension of the average 
medical man unless he is engaged in special work upon the eye, and 
many of the eye specialists who are doing good work would undoubt­
edly be unable fully to comprehend this report in its various details.

As the majority of the men administering compensation laws are 
not especially skilled in medical work, it is expected that they would 
not be able to comprehend the scope of the report, and they will have 
to resort to the use of eye specialists whenever the question of specific 
loss of vision comes up for consideration.

Your committee feels that a tremendous amount of work and study 
is represented in this report and that the organization owes a debt 
of gratitude to the members of the committee for the work which 
they have done ; and while it is impossible to hope for a method so 
simple in dealing with eye injuries that it can be applied by the 
average layman, still we feel that a great advance has been made 
by the committee who have done this painstaking work in this report.

We have no recommendations to make upon it other than as has 
been stated, and we feel that it should be accepted as a report of
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progress by our association, and we hope that we may gain the benefit 
of any future work along this line which the Ophthalmological 
Section of the American Medical Association may accomplish.

DISCUSSION

Doctor D onohue. That is as far as I felt we could go in acting 
upon that report. It is a very lengthy document and covers a great 
amount of work. I f the time warrants it and you care to have me 
read Doctor Black’s report on the ophthalmological report, I shall 
be glad to do so.

Mr. Stewart. Doctor Donohue, is that a simplification of the 
Black report ? I have printed the Black report.

Doctor D onohue. I think it is a simplification, although there are 
features of this report which probably most of you would not 
comprehend.

[The consensus of the meeting was that the report be read.]
Mr. W ilcox. I think this association has never had quite so much 

service from any group as we have had from this group of eye spe­
cialists, who have tried to help us solve one of the knottiest problems 
with which a compensation commissioner is faced. I think this is 
the time to give careful consideration to the work they have done.

With all due deference to Doctor Donohue, I do not think the 
report is as complicated as it appears to be on its face. All the 
American Medical Society recommended we should do is to make 
provision to measure visual efficiency by different standards from 
those now used by compensation boards. Generally we are testing 
by sharpness of vision, and that alone, and for that reason we use 
the Snellen charts. We adhere to this Snellen chart plan whether 
or not we use the Wise plan of rating.

The committee has undertaken to apply a more accurate and de­
tailed and carefully worked-out system really to get at the deficiency 
in the eye which may be caused by an injury. It not only measures 
the sharpness of vision but also sets up a table which measures depth 
perception and also the field of vision.

It goes without saying that a man may have his central vision, 
or vision somewhere out of his eye, as sharp as it ever was, but his 
field of vision is so closed in that while he may read this Snellen 
chart perfectly his eye is not worth very much in the carrying on of 
his work. So the committee has undertaken to bring together these 
three different kinds of measurement.

I believe that if every compensation board will adopt something 
of the plan that the American Medical Society has worked out, we 
may be able to set up charts for measurement so that any eye spe­
cialist can carry out the examination, permitting the board then to 
determine the amount of disability that applies to that measurement. 
It is just a matter of applying some other measuring test and of 
allowing us then to make a calculation as to the extent of disability.

Recently our commission called in a number of eye specialists/v?ho 
had given a lot of attention to this subject matter, as well sis a 
number of men from employers’ groups and from the insurance 
companies, for an all-evening conference on this very schedule, for 
the commission is very anxious that something be done. I  do not
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DISCUSSION 13

mean that this group can adopt this plan or that plan, but I think 
we ought to understand it, if it is possible for us to understand what 
they are attempting to do. I think it would be worth while for 
Doctor Donohue to refresh our recollection as to what the Black 
report is. We have had it before, but it is away from me just at 
present and probably from the rest of you as well, and I think we 
will all profit by a reading of the report.

Mr. Stewabt. I should like to say one thing more about this 
schedule. It is like the other schedules that this association dallied 
with year after year until finally at the St. Paul meeting we said: 
“Accept this schedule or you will have to appoint a new committee. 
We are through. This is the best we can do. I do think this meet­
ing ought to adopt an eye schedule. We have been working on this 
ever since the St. Paul convention and certainly we ought to be 
able to get it in such shape that the State commissioners can under­
stand it; at least, we can ask our committee to translate Doctor 
Black’s report into English so that we will know what it means.

I suppose it is all right. I do not feel that I am in a position 
to criticize scientists and great men, but when science persistently 
and progressively adopts a jargon that nobody else understands I  
am wondering whether science is not more interested in forming 
a cult than in assisting mankind. The Black report is absolute 
jargon. Why not, at least, have our committee translate Black’s 
report into English so the commissioners will know what we mean ' “ ’ ’ ’ • (n g0 on unt;jj we

The C h airm an . I think it is the sense of the meeting that this 
report be read and then reduced to simpler language.

Doctor D onohue. I am quite in sympathy with Secretary Stew­
art’s remarks and his plea for the simplification of these reports. 
You can readily see how difficult it is for your committee to reduce 
it to simpler language if Doctor Black can not do so—a man well 
versed in eye matters, perhaps one of the leading men in this coun­
try. I think his effort in this paper is a great step in advance of 
the paper originally prepared by the eye specialists of the American 
Medical Association.

Mr. W ilcox. He was talking to eye specialists when he wrote the 
original paper.

Doctor D onohue. He was talking to eye specialists when he wrote 
this paper also, but I believe that you will De able to get more out 
of this paper tnan anything you could possibly get out of the report 
of the eye section of the American Medical Association. I wish I 
could feel like Brother Wilcox, that it is not so complicated. I  have 
read it over, and I must confess it is beyond my depth. I  have 
talked with good eye men, and they think likewise; so we have a 
difference of opinion upon that subject.

I will proceed to read this paper. I think the chances are that 
you will get considerable out of it. You will not get it all, I will 
say, ̂ because I do not get it all myself.

I  will first read Doctor Black’s letter:
Please accept my thanks for your kind invitation to present a paper on the 

evaluation of visual efficiency following eye injuries, based on the report of 
the committee on compensation for loss of vision following injuries.
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I find it will be impossible to accept the invitation, much as I would like to be 
present, for I am sure it would be easy to demonstrate to your association that 
there is nothing complicated or mysterious about determining the visual effi­
ciency of an individual, at least to any ophthalmologist, for it is a part of his 
daily work. All we do is to determine for the industrial commissions or in­
surance companies an individual's visual efficiency for each eye separately, 
and then for both eyes combined. We have nothing to do with estimating com­
pensation ; that is their function.

I feel that our committee has, however, arrived at a just, fair, and exact 
method for determining visual efficiency, both to employee and employer, that 
any eye doctor can use with but little study, and one that does not involve a 
knowledge of mathematics other than that of the common school.

I am inclosing a copy of a paper read at a recent meeting of the American 
Ophthalmological Society, which may throw some more light on the subject.

Regretting my inability to be with you.
Very sincerely yours, N elso n  M il e s  B l a c k .

EVALUATION OF VISUAL EFFICIENCY—THE BASIC FACTOR IN 
COMPUTING INDUSTRIAL COMPENSATION FOR LOSS OF VISION

BT NELSON M. BLACK, M. D.

The final report of the committee on compensation for eye injuries of the 
Opthalmological Section of the American Medical Association was accepted 
and adopted by the section and unanimously indorsed by the legislative body 
of the association last year (1925).

Such being the status, it is deemed expedient that an attempt be made to 
standardize the method of determining the visual efficiency of an individual 
who has suffered an impairment of vision, the result of industrial accident, 
occupational disease, or otherwise, such findings to be the basis upon which 
to compute compensation for the loss in industrial efficiency.

Just what does the loss of vision of both eyes mean to an individual from 
an economic standpoint? The unanimous conclusion of the committee is that 
“ total permanent disability of both eyes is identical with total permanent 
disability of the individual.” Hence, compensation for loss of vision should be 
that proportional part of the compensation provided by law for total per­
manent disability which expresses the percentage loss of visual efficiency of 
the individual in pursuing a gainful occupation.

At present the compensation laws of most States contain provisions that 
base awards on disability of one eye only, and some statutes provide separate 
schedules for one eye and for both eyes. In the interest of uniformity, definite­
ness, and justice it is urged that compensation statutes be so changed that 
awards of ocular disability shall be based on the percentage of permanent 
total disability only.

It is hoped the following suggestions for determining the visual efficiency 
of an individual will elicit discussion and constructive criticism.

First in importance is to decide when the injured eye or eyes have recovered 
sufficiently for the final examination to be made upon which compensation is 
to be computed. This is covered largely in Section VIII of the report as 
follows:

Compensation shall not be computed until all adequate and reasonable oper­
ations and treatment known to medical science have been attempted to correct 
the defect. Further, before there shall be made the final examination on 
which compensation is to be computed, at least 3 months shall have elapsed 
after the last trace of visible inflammation has disappeared, except in cases 
of disturbance of extrinsic ocular muscles, optic nerve atrophy, sympathetic 
ophthalmia, and traumatic cataract; in such cases, at least 12 months and 
preferably not more than 16 months shall intervene before the examination 
shall be made on which final compensation is to be computed.
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To determine the visual efficiency of an individual necessitates the following 
equipment:

First. Charts for testing visual acuity, for distance and for near. The letters 
and characters to subtend a 5-minute angle and. the component parts a 
1-minute angle. The chart to be used at 20 feet from the patient for distance 
and 14 inches for near under an illumination of not less than 3 foot candles 
on the surface of the chart.

The Industrial Visual Acuity Charts published under the supervision of 
the compensation committee meet the Snellen requirements and include illiter­
ate charts. The letters and characters on these charts conform to those 
adopted by the Ophthalmological Section of the American Medical Association 
(Transactions Ophthalmological Section of the American Medical Association, 
1916, 1917, and 1919).

Second. (1) A standard perimeter; (2) A white test object or target which 
subtends a 1-degree angle at the distance used; (3) Visual field records.

Third. (1) A chart or screen for platting binocular single vision in the field 
of binocular fixation; (2) Muscle function records.

A chart may be painted on a convenient wall or on a piece of beaver board 
4 by 5 feet in size and divided into 1-foot squares.

Central Visual Acuity Efficiency

The best central acuity obtainable with correcting glasses shall be used in 
determining the degree of visual efficiency.

If there exists a difference of more than 4 diopters of spherical correc­
tion between the two eyes, the best possible vision of the injured eye without 
glasses or with lenses of not more than 4 diopters spherical difference from 
the fellow eye shall be the acuity on which subsequent rating is to be com­
puted for this injured eye.

(1) Determine the visual acuity for distance for each eye separately at 
20 feet. Consult Table No. 1 for per cent of visual efficiency for distance.1

(2) Determine the visual acuity for near for each eye separately at 14 
inches. Consult Table No. 1 for per cent of visual efficiency for n ea r .1

The quantity that determines the visual acuity efficiency of one eye shall 
be the result of the weighted values assigned to these two measurements for 
distance and for near. A onefold value is given to the former and a twofold 
value to the latter. Thus, if the visual efficiency for near is 40 per cent, and 
the visual efficiency for distance is 70 per cent, the central visual acuity 
efficiency for the eye in question would be:

(40 X 2) +  (70X 1) _ 8 0 + 70_ 150 _  ̂
3 ™ 3 ~  3

or a 50 per cent visual acuity efficiency.

Visual Field Efficiency

A visual field having an area which extends from the point of fixation out­
ward 65 degrees, down and out 65 degrees, down 55 degrees, down and in 45 
degrees, inward 45 degrees, in and up 45 degrees, upward 45 degrees, and up
and out 55 degrees, is accepted as 100 per cent industrial visual field efficiency.

* (i i

Doctor D onohue. That is, the eye that can perform all those 
different movements and cover that field is a 100 per cent eye.

1The notations on the Industrial Visual Test Charts are given in Snellen notation 
and also in per cent o f  visual acuity efficiency for distance and near.
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16 REPORTS OF COMMITTEES

Concentric contraction of the visual field to 5 degrees from the fixation 
point is considered as zero field efficiency.

Doctor D onohue. If you cover only 5 per cent of that field, that 
eye is practically worthless.

Determine the extent of the field of vision by the usual perimetric test 
methods under an illumination of not less than 3 foot candles, employing a 
white target which subtends a 1-degree angle for the radius of the arc of 
the perimeter used. For a perimeter having a radius of 11 inches, the size 
of the target should be 6/25 inch (5.8 mm.). Plat same on the Industrial 
Visual Field Chart.

The amount of radial contraction in the eight principal meridians shall 
be determined. The sum of these eight, divided by 420 (the sum of the 
eight principal radii of the industrial field) will give the visual field efficiency 
of one eye in per cent. For example, if the readings of the eight principal 
radii were contracted 15 degrees, we would add 50+50+40+30+30+30+ 
30+40=300*420=71.4 per cent visual field efficiency.

Doctor D onohue. That 420 figure is the figure which you use as 
a divisor, and that figure is gained by adding these various figures 
in the previous readings which I gave you—which represents a 
normal vision.

On the Industrial Visual Field Charts designed by the compensation 
committee, the area inclosed by the shaded portion (representing 100 per cent 
industrial visual field efficiency) is just 10 square inches; thus, one may 
easily determine the loss to field efficiency by means of a planimeter.

Muscle Function Efficiency

When diplopia involves the entire field of binocular fixation causing an 
irremediable diplopia, the loss in coordinate visual efficiency is equal to the 
loss of use of one eye, and when the diplopia is partial, the loss in visual 
efficiency shall be proportional and based on the efficiency factor value of one 
eye.

When diplopia is present, this shall be platted on the Industrial Motor Field 
Chart. This chart is divided into 20 rectangles, 4 by 5 degrees in size. The 
partial loss to muscle function due to diplopia is that proportional area which 
shows diplopia as indicated on the platted chart compared with the entire 
motor field area (Table 2 and Chart 2).

For example, if there exists a diplopia in the left half of the field of binocular 
fixation as indicated on the muscle chart illustrated, consulting the muscle 
function table, with diplopia in eight of the squares of the field of binocular 
fixation, the motor field efficiency equals 77 per cent.

Industrial Visual Field Efficiency of One Eye

Having determined the visual acuity efficiency, the visual field efficiency and 
the muscle function efficiency of each eye, we are now ready to compute the 
industrial visual efficiency of each eye. This is determined by obtaining the 
product of the computed coordinate efficiency values. Thus, if in the; ipjyred 
eye central visual acuity efficiency is 50 per cent, visual field efficiency 71*4 
per cent, and muscle function efficiency is 77 per cent, the resultant industrial 
visual efficiency of the eye would be 0.50X 0.714X0.77=27.3 per cent.
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Industrial Visual Efiteiewy of the Individual

It is a fact well established by common experience that the visual efficiency 
of the individual is by no means reduced to one-half (50 per cent) by the com­
plete loss of the vision of one eye, vision in the fellow eye remaining normal.

Doctor D onohue. We are hardly working that way at the present 
time. Nevertheless, this is absolutely a fact, and it comes from in­
formation gained by a lot of work and a lot of observation and 
experience of skilled men. Blit it is not the way we are operating.

Hence the necessity for a weighted average. The researches of the committee 
show that a weighting factor of 3 applied to the more efficient eye gives an 
efficiency rating of the individual in substantial agreement with the consensus 
of technical judgment, such judgment being based on actual reproduction, 
comparison, and relative evaluation of various specific conditions or visual 
efficiency.

The industrial efficiency of the individual is computed as follows: To the 
percentage figure which has been determined as the industrial visual efficiency 
of the less efficient of the two eyes, three times the percentage figure that has 
been determined similarly for the more efficient eye is added, and the result 
is divided by 4. The quotient will be the percentage figure that expresses the 
industrial visual efficiency of the individual. Thus, if the individual efficiency 
rating of the injured eye is 27.3 per cent and that of the fellow eye is 100 
per cent, the visual efficiency of the individual will be found by the following 
formula:

(27.3X1)+ (100X3) 327.3 0----------  4 ------------*“—4 —= 8 1 . 8  per cent individual industrial efficiency.

Compensation should be 18.2 per cent of the amount awarded for total per­
manent disability.

In cases of additional loss in visual efficiency, when it is known that there 
was present a preexisting subnormal vision, compensation shall be based on 
the loss incurred as a result of eye injury or occupational condition specifically 
responsible for the additional loss. In case there exists no record or no ade­
quate and positive evidence of preexisting subnormal vision, it shall be assumed 
that the visual efficiency prior to any injury was 100 per cent.

Types of Ocular Injury not Included in the Disturbance of the Coordinate
Factors

Certain types of ocular disturbances are not included in the foregoing com­
putations and these may result in disabilities, the value of which can not be 
computed by any scale as yet scientifically possible of deduction. Such are 
disturbances of accommodation, of color vision, of adaptation to light and 
dark, metamorphosia, entropion, ectropion, lagophthalmos, epiphora, and muscle 
disturbances not included under diplopia. For such disabilities additional 
compensation shall be awarded, but in no case shall such additional award 
make the total compensation for loss in industrial visual efficiency greater than 
that provided by law for total permanent disability.

Compensation for loss in industrial visual efficiency, as provided for above, 
does hot include compensation for any cosmetic defect, for mental or physical 
suffering, for cost of medical attention, or for time lost from gainful occupa­
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18 REPORTS OP COMMITTEES

tion during the period of treatment previous to final computation of compensa­
tion as provided for below. Additional compensation should be awarded for 
the various losses here enumerated when not specifically provided for by 
statute.

Doctor D on oh u e. That is the sum and substance of the paper. 
There is one feature which an eye man suggested should be taken up 
for consideration, the matter regarding the provision as to the in­
jured man who has lost an eye. He should be provided with glass 
eyes, because they become coated with film, break, and are a con­
siderable expense.

That is the report. I am very glad to turn it in.
M r. M cSh ane . There is one question which I  think is o f  im por­

tance ; I think you can answer it. It is the matter o f  getting before 
the assembly here the reaction o f  that committee as to whether the 
ultimate result is determined with or  without glasses.

Doctor D on oh u e. I presume that in every case it is with glasses.
Mr. M cS h a n e . That is a very, very important matter.
Doctor D on oh u e. Yes, it says in the report, “ Every case with 

glasses.”
M r. M cS h an e . We have discussed Doctor Black’s committee’s 

report on several occasions and heard Doctor Black talk at Halifax. 
In the Halifax proceedings his report is published at length. I have 
studied it, and I believe that the three iactors which he sets out are 
proper factors upon which to base the loss of visual efficiency of an 
individual: the width of vision, the range of vision, and the muscle 
tone or muscle action.

There is a fourth factor that he does not consider important; but 
Doctor Black and most of the eye specialists with whom I have 
come in contact are insistent that a man’s compensation be based 
upon the visual efficiency after glasses have been fitted to his eyes. 
I feel that that is not the proper way to compensate a man who has 
lost 100 per cent vision by the removal of the crystalline lens, if 
later that is corrected by refraction. He still has lost 100 per cent 
vision in that eye, just as a man who has a leg dismembered in an 
accident has lost his leg, notwithstanding he can get an artificial 
limb and move about and engage in some, sort of gainful 
employment.

Our board has had a very striking illustration of this. For in­
stance, in my home city 2,600 shopmen are employed under one roof. 
No man who has lost the sight of an eye can get a job in that shop. 
He is industrially out so far as his occupation is concerned. It 
does not make any difference how we may theorize as scientists on 
the restoration of vision by the use of a lens—that man is blind. 
As far as getting employment with those 2,600 men is concerned, 
he is totally and permanently disabled and has to reeducate and read­
just himseif to some other field.

S o I  am in favor o f  and ready to vote fo r  a m otion accepting the 
report o f  this committee, with the understanding that we do not 
accept the feature stating that the vision is to  be com pensated b y  
the use o f  a lens.
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The Ch airm an . Mr. McShane, you will bump up against the 
State laws by so doing. For instance, the law of Indiana specifi­
cally provides that the loss of vision shall be corrected with glasses. 
I  presume there are other States having the same provision.

Mr. M cS h ane . I have no idea of this association setting aside any 
State laws, but I merely want that as an expression of what is just 
and right and equitable. I have great respect for the Indiana law, 
but I  think that in that one feature it is, perhaps, a little bit lame. 
Whatever action we may take here will have no effect on any of our 
statutes, of course, but it may have an effect on some of the adminis­
trative bodies not bound by a statute.

The Ch a irm a n . In regard to physical tests, Mr. McShane—you 
mentioned one in Utah with reference to the eye—it has occurred to 
me, and I have so expressed myself in Indiana, that whenever in­
dustry starts to give strict physical examinations, particularly ex­
cluding men who have lost one eye, then it is on the road to State 
insurance, old-age pensions, and the dole system.

Mr. S canlan . I should like to know if any among those repre­
sented here strike some figure between naked vision and corrected 
vision. I think Wise has done that. In Illinois we give compensa­
tion on naked vision. In Wisconsin and some other States, I  under­
stand, they try to find some medium figure between naked vision and 
corrected vision. So far as I personally am concerned, I do not rate 
the disability upon corrected vision. I think if the man has injured 
an eye, that is an injury to him, regardless of the fact that his vision 
may be corrected.

Miss H arrison. The Maryland act specifically states that the loss 
of an eye be determined without regard to the effect that correcting 
lens may have upon the eye or eyes.

Mr. K leiner. Compensation is rated according to the loss of vision 
with glasses, in our law.

Mr. W ilcox . From the reading of the report Doctor Black gave 
to Doctor Donohue I realize that as he tries to tell us as laymen now 
the eye specialist is going to make these tests, it is thoroughly confus­
ing to us and we are lost in a maze. But we take testimony of doc­
tors day in and day out upon all manner of disabilities without very 
much inquiry as to why they go into all the ins and outs of the situa­
tion, and as to why they reach certain conclusions. We take their 
conclusions and listen to their tales as to what is the trouble with all 
the organs affected and just how they are affected. After they are 
done, we get their estimate of the disability that follows and then 
apply it. I  think I am pretty truthful in that statement.

That is what we will have to do with respect to this matter of 
rating eye disabilities. We will have to depend on an eye specialist 
to determine these rules and how they are to be applied, and then to 
give us an opportunity by some formula or otherwise to strike the 
percentage of disability. We need not inquire as to all the details of 
these charts and formulas that are used for measurements any more 
than we need to go into the details concerning different types of 
lenses and how they are ground, and so on. We would not think of 
going into a thing of that sort. I  submit to you that it is necessary 
for us to leave that up to them.

DISCUSSION- 19
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As I  see it, the thing that we should determine is whether or 
not we are concerned with anything else than just how many of 
these letters on the chart can be read. If that is going to measure 
the visual efficiency or the loss of vision, in the way we apply our 
compensation, that is one thing. We should do it that way if we 
are satisfied with that method.

But you would not think of applying such faulty tests of meas­
urement to any other type of disability. I know that it is a hard 
matter; but are we not concerned enough about it to be willing to 
do a hard task in order to see that these people who have eye 
injuries are rated as they ought to be rated?

Doctor Donohue, in one of the first formulas Doctor Black says 
that we count the far vision as one point and the near vision as 
two points; that is, we give a heavier weighting to near vision 
.than to distant vision. Where do you do your work? Is that man 
going to be off 20 feet or 1,000 feet? No; he is doing it at close 
range. So the thing that is important is the question of near 
vision to the workingman. Therefore near vision is given double 
the weight that distance vision is given. The reading for the dis­
tance vision is multiplied by one, the reading for the near vision 
by two, and the result is divided by three, and in that way proper 
rating is secured. That is a little hard for us lawyers to get, 
perhaps, but it is an easy thing for the eye specialist.

I want to refer to one or two things more. I have watched 
Doctor Black go through his tests. The question is whether we are 
concerned with depth perception, with muscle tone, with binocular 
vision, and with making a distinction between near and distant 
vision—things of that sort. I am enough concerned about it so 
that I would like to do something of that kind.

I can not make myself believe that either of these groups is 
following out the right and decent thing in this matter of rating 
vision, either with or -without glasses. I am pretty nearly as blind as 
a bat without my glasses, but I can see quite a distance when I 
get my glasses on. After all, what we are trying to do is to rate 
the effect of the loss of an eye in connection with wages.

It is well recognized—and that is one of the reasons we have 
our trouble with eye disabilities—that a man with one eye may 
go back to work and still do the same job he did before he lost 
his eye. That is being done in every one of our States; yet we 
allow considerable indemnity when one eye is lost, although the man 
can do the same job he did before practically as well as he did 
before. We figure that he ought to have something for that loss.

Perhaps the reason why men in Mr. McShane’s State, when they 
have lost an eye, can not get into those shops is because when they 
lose the other eye the employer has to pay for permanent disability.

Mr. M cS h an e . N o, sir, that is not the case. He pays for ian eye 
as set out. I f the man goes back to work and loses the other eye, the 
second employer pays for one eye, and the total permanent disability 
is paid for out of a special fund, and that does not affect the second 
employer. I  took that up with the chief surgeon of the Deliver & 
Rio Grande and tried to fight it out, but I lost out.

Mr. W ilcox. We have a similar provision. We are after the em­
ployers who cull out men on account of lost vision, because it does

2 0  BEPOBTS OF COMMITTEES
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not cost them a cent more when a man loses his second eye than when 
he lost the first. That is not an added hazard at all.

Mr. McShane. I made the same argument, but the chief surgeon 
would not listen to me.

Mr. W ilcox. The loss of an eye should not place a man, either on 
the railroad or any place else, on the dump heap. In Wisconsin we 
are not going to permit employers to adopt means that will eliminate 
from industry men who are skilled and experienced in a trade because 
of disability. No concern is granted self-insurance if it adopts physi­
cal examinations for that purpose.

Mr. S canlan . Do you not think that physical examinations are 
a good thing?

Mr. W ilcox. For placement, but not for junking. I think this 
ought to be done, that when a man can puj a glass on his eye and 
bring his vision back to the point where he works pretty 'well, he 
ought not to have as much compensation as he would have if he 
could not go back to work and could never see again out of that eye. 
I f a glass will restore vision, there ought to be some allowance made 
for it. It is not fair to the employer and the insurance company to 
charge them with the full loss. I do not mean to say that that man 
has not lost something, because every man of us who has had his 
glasses smut up, smoke up, and steam up, knows that a man who has 
to wear glasses suffers a loss. But there should be some middle 
ground by which we take account of those things.

The loss of an eye with vision restored by the use of a glass is 
not the same as the loss of a leg, Mr. McShane. Here is a man 
who has still left to him the very best there is in his eye and all he 
needs to get his vision back is to apply a glass to it. He has not lost 
his entire vision. He can put a glass on and with it see again, but 
the man with a leg gone can not put on a wooden leg and have a 
natural leg. The former should be compensated, but not as much 
as if he were totally blind and could not Tbring back his vision with 
a glass. That is common, every-day sense.

Mr. M cSh a n e . Doctor Donohue said that it was not the system 
in these States to give a higher rating for the remaining eye than 
for the eye that was gone. Did you say, Doctor Donohue, that to 
count the eye that was lost as only one point and the remaining eye 
as three points is not in keeping with our present systems?

Doctor D on oh u e. As I read it, Doctor Black estimates the indi­
vidual efficiency of the man in that way.

Mr. W ilcox. Doctor Black has no preconceived notions as to the 
efficiency of the eye with glasses or without them. He is setting up 
formulas for the determination of visual efficiency on the basis of 
how much this man can see for working purposes. Of course, he 
can put on his glasses. With my glasses on I can see letters just 
as well as I could see them in the days when I did not have to wear 
glasses. If the glasses are fitted right, this man with the glasses on 
can read those letters just as well as he did before. What Doctor 
Bl%ck is doing is setting up standards by which to measure efficiency 
of the eyes.

The C h airm an . Mr. Wilcox, how about a man who comes into 
the industry wearing glasses? Are you going to discriminate)

DISCUSSION 21
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against him? That is why it is proper to measure the eye as 
correct with glasses—because they are now being so universally 
worn.

Mr. W ilcox. I think it is a matter of weighting.
Mr. M cShan e . My object in making that motion was to have this 

association go on record as favoring this plan to rate a man on the 
visual acuity or visual efficiency, but I want that phrase “ with 
glasses ” left out.

Mr. W ilcox. Doctor Black takes no point in opposition to that, 
because we know the sight has gone out of the eye without the glass 
on and know that it is brought back with the glass. He makes his 
determination with the glass. He can tell what the man can see or 
can not see without the glass. But when it comes to rating com­
pensation from those tests, that is a matter which is left for us to 
determine for ourselves. * We have to set up our own loading.

May I say this: These measurements figure that total blindness of 
an eye which can not be brought back with a glass, if the other eye 
is normal, entitles that man to a 25 per cent disability rating. That 
is obtained by multiplying 100 per cent in the remaining eye by 3, 
multiplying 0 per cent in the injured eye by 1, which still gives us 
nothing, and dividing it by 4, which gives a quotient of 75. That 
means a 25 per cent loss. If you had a 50 per cent eye, measured 
from the standpoint of visual efficiency, and the other eye was nor­
mal, then the loss of vision would be only 12y2 per cent.

That is what we are doing pretty much all the time. There is no 
State in this Union that is paying 50 per cent of total permanent 
disability for the loss of one eye. is there? Is there any State that 
does that sort of thing? That would not be fair, because, after all, 
the purpose of compensation is to try to compensate a man for his 
wage loss. No very great wage loss is sustained because of the loss 
of the vision of one eye. Most men with such a loss will go back 
and earn pretty much the same wage as before.

At any rate, Mr. Bynum, I think the thing for this association 
to do is to determine whether or not we are willing to adopt a 
system by which we give account to the matters of near vision and 
distance vision, with proper weightings to the visual acuity itself, 
the operation of the muscles, the field of vision, and the other fac­
tors mentioned, instead of doing as we are doing now. That is an 
inefficient way, measuring distance.

Doctor D onohue. Just one word. I think that any State—with 
due regard-for the opinion of Miss Harrison, of the State of Mary­
land—that adopts a schedule or scheme oi measurement of eye 
efficiency without the use of glasses has a pretty clumsy wav of 
going about it. Practically everybody who reaches the age of from 
40 to 45 years has to put on glasses, because the eye is taking dif­
ferent shape; its contour is shaping itself differently, and conse­
quently needs assistance.

Regarding the other point which Mr. Wilcox mentioned—that is, 
the case of the individual who has lost one eye and has another 
good eye—I think the percentage which Doctor Black gives is 18.2 
per cent of disability.
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Mr. W ilcox. I think he states 25 per cent for total loss if the 
other eye is normal.

Doctor D onohue. I f I recall the paper, his individual efficiency 
is impaired 18.2 per cent. In that case, some of the States are 
going rather to abridge the benefits under the compensation law if 
that procedure is followed too closely. In our State we aim to give 
the fellow a little bit more.

Mr. M cS h an e . I move that the report of the committee submitted 
by Doctor Black and published in the proceedings of the Halifax 
convention be adopted in so far as it relates to standards of measure­
ment, the eye efficiency of the individual, and all the formulas given 
pursuant thereto, with the understanding that the provision as to 
whether or not the final test is to be made with or without glasses 
be left to the individual jurisdictions.

The C h airm an . Mr. McShane, talking on your motion, it occurs 
to me that possibly the report had better be referred back to the 
medical committee, which is a standing committee, in order that it 
may be reduced to terms which we laymen can understand.

Mr. M cS h an e . The interpretation I am going to leave to the eye 
specialists. I believe all of us can handle the formulas.

[The motion was seconded by Mr. Stanley.]
Mr. W ilcox . I call attention to the fact that Mr. Hatch, who 

has given very great attention to the question before us, is to read a 
paper to us at another session on “ Wnat shall we pay for an eye,” 
in which he goes somewhat into the Black schedule. It seems to 
me that we ought to have that paper read first and then have his 
advice when we finally act on this matter. It would be my sug­
gestion that we hold this matter over until immediately following 
the reading of Mr. Hatch’s paper.

Mr. S canlan . I think that is a good* suggestion. In addition, 
perhaps, Mr. Hatch can tell us of the case in New York, I think it 
was, tnat went to the highest court of the State. He may be able 
to tell us something of interest in connection with that case.

The C hairm an . I take it that it is the sense of the meeting that 
the motion lay over until we have heard from Mr. Hatch, of New 
York.

Mr. B uttles. I should like to ask Mr. Wilcox one question with 
regard to how the lines should be drawn in a case of this sort: Sup­
pose a man has lost 80 per cent vision without glasses, but by the 
use of glasses that percentage can be reduced to 10 per cent. Would 
you take the median line?

Mr. W ilcox. That is what we do; we split it in the middle. That 
would be a 15 per cent loss. We take the two visions and divide by 
two, taking the average.

The Ch airm an . Is there further discussion?
Doctor D onohue. As to the question of individual efficiency, the 

gentleman from Washington has just looked up the matter, and the 
figure which I suggested, 18.2, is the correct one.

Mr. W ilcox. I thought you were talking about the entire loss.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Mr. Stewart. I suggest that the follow-up committee give its 
report.

The C h airm an . It has been suggested that before we adjourn 
we take up the next report, that of the follow-up committee, by 
Miss Rowena O. Harrison, of Maryland.

Miss H arrison. At the Salt Lake City convention a committee 
was authorized on this subject of investigation of results of compen­
sation awards, the purpose of the committee being to work out a 
plan by which every State could follow up to some extent the results 
of its work, and through which universities and colleges desiring to 
take up the follow-up work of compensation commissions could 
obtain the cooperation of this association.

REPORT OF COMMITTEE ON INVESTIGATION OP RESULTS OF 
COMPENSATION AWARDS

The committee on investigation of results of compensation awards 
of the International Association of Industrial Accident Boards and 
Commissions met in the office of the Commissioner of Labor Statis­
tics and outlined a report as follows:

Cooperation with universities and colleges.—The committee recom­
mends that the secretary of the association notify the principal uni­
versities and colleges of the United States that in case students 
desire to study the work of the compensation commissions as theses 
for doctors’ degrees the secretary of the association be so informed, 
and that the association will furnish to such students a general out­
line covering the principal topics; and in such instances the com­
mittee recommends that the State in which such student studies are 
being made shall also notify the secretary of the association that 
such studies are being proposed; and recommends further that all 
possible facilities be given fbr such student studies.

The difficulty so far experienced with student studies has been 
that their sample has been too small, and it is believed that any single 
study made in this way will always meet with the same difficulty. 
It is recommended that where students will agree to the general 
topical outline as hereinafter submitted, the assistance of the associa­
tion or of the Bureau of Labor Statistics shall be given to such 
students, to the end that their studies shall cover a sufficient number 
of cases to make that work effective.

State investigations.—The committee recommends that the State 
compensation boards and commissions begin as soon as possible, in 
each State, to inaugurate a systematic follow-up system of (1) all 
lump-sum settlements regardless of the nature of the injury; (2) all 
total permanent disability cases whether the same are settled in 
lump sums or not; that each State making such survey of the results 
of its own work shall use as a part of its plan of study the question­
naire hereto attached.

The purpose of this is to secure comparable information from all 
States making such investigations. It is not urged nor suggested 
that the States confine their study to the topics herein listed, each 
State making its investigation as narrow or broad as it sees fit, and in 
such a way as to meet its own problems. In other words, there is 
no thought on the part of the committee of controlling the details of
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REPORT ON RESULTS OP COMPENSATION AWARDS 2 5

State investigation, but only that where such investigation is made 
the broad general principle involved in  this questionnaire shall be 
incorporated as a part o f  such investigation, the results, at least upon 
the topics suggested, to  be furnished to the secretary o f  the associa­
tion and com bined by  him in such a w ay as to furnish fo r  all the 
States the results o f  the investigation in  each State.

In  respect to time to be covered the committee recommends that 
wherever practicable the States go back to 1920 in fatal and perma­
nent total disability cases; in partial disability cases investigation 
should be confined to  pending cases.

E thelbert Stewart. 
R owena O. H arrison. 
W . N. H orner.

QUESTIONNAIRE

Instructions: In fatal and permanent total cases, investigation should cover 
only cases where five years have elapsed since date of injury; in permanent 
partial cases, investigation any time immediately preceding expiration of 
period covered by award.
1. Date of injury_________________________________________________________
2. Industry in which accident occurred------------------------------------------------------
3. Nationality_____________________  3a. Race------------------------------------------
4. Sex of injured__________________  5. Age---------------------------------------------
6. Married or single_______________  7. Number of dependents____________
8. Nature of injury-----------------------------------------------------------------------------------

a. Death___________  6. Permanent total____ _____________________
c. Permanent partial_____________________________________________

9. Wages at time of injury------------------------------------------------------------------------
10. Amount of award---------------------------------------------------------------------------------

a. Amount per week_________  6. Kind of insurance________ •_____
1.1.* Settlement--------------------------------------------------------------------------------------------

a. Expiration of compensation period-----------------------------------------------
&. Lump sum______________________________________________________

12. If lump sum—
a. Amount_________  &. Date______________________________________
c. Purpose (alleged)-----------------------------------------------------------------------
d. Was lump sum used as per alleged purpose?_____________________

13. Present condition:
a. Was lump sum used to real advantage of the injured or de­

pendent?---------------------------------------------------------------------------------
!b. Present physical condition of injured or dependent------------------------
c. Present financial condition_______________________________________
d. Is injured or dependent now self-supporting?_____________________
e. If widow remarried, give date___________________________________

DISCUSSION

[It was moved and seconded that the report be adopted.]
Mr. Lansburgh. A  recommendation has been made, if I heard cor­

rectly, that an investigation be made of all lump-sum settlements. 
In Pennsylvania (and I suppose elsewhere), where we have a num­
ber of lump-sum settlements amounting to a few hundred dollars 
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or less for particular purposes, sucli as the payment of particular 
bills, we have been making investigations of lump-sum settlements 
which involve the whole or a large amount of the compensation due. 
I take it that it was not the purpose of the committee to recom­
mend the investigation of settlements which involve only a few hun­
dred dollars and are made for a specific purpose clearly outlined at 
the time of the settlement.

Miss H arrison. Yes; it was the purpose o f  the committee that 
all lump-sum awards be investigated. It was brought out at the 
Salt Lake City convention that only one State, Massachusetts, had 
established a follow-up system. It was the purpose of the com­
mittee that all lump-sum settlement awards be investigated, and also 
permanent partial disabilities.

Mr. L ansbtjrgh. In most cases there is nothing to investigate. 
The money spent in investigating is absolutely wasted, because the 
investigation is made prior to the time the lump sum is approved. 
The only investigation you can make is whether or not the money was 
used for the purpose which was intended. I f  you supervise the 
settlement in the first place, you know that it was used for that. 
There is certainly no sense in making any such investigation, and the 
cost is prohibitive.

The C h a irm a n . It seems to me that in Pennsylvania you have a 
law which rather ties up the property purchased by compensation 
paid in a lump sum unless it has the approval of the Industrial 
Board of Pennsylvania. Is that correct ?

Mr. L ansburgh. No lump sum may be paid without the approval 
of the board.

The C h a irm a n . How about the property purchased with that 
money? Suppose it is real property? I got the impression that in 
both Ohio and Pennsylvania you could tie up property purchased 
with compensation money paid in a lump sum. In fact, as I remem­
ber the deed, it had a provision therein that the property could not 
be encumbered or sold without the approval o f the board of the 
State of Pennsylvania.

Mr. H orner. I think that is true. In Pennsylvania, you will 
recall, our law states that compensation shall be paid only during 
the period the woman remains a widow. I f a widow remarries, 
her compensation ceases. We have had instances in Pennsylvania 
where a lump-sum settlement was made and later the widow re­
married, with the result that the employer or insurance carrier paid 
considerable in excess of the amount of compensation that should 
have been required. That is why that provision was made. It is 
not a law; it is a procedure that has been followed in Pennsylvania 
to protect the interests of the employer or insurance carrier.

Mr. L ansburgh. I am not questioning the advisability of follow 
up on that type of lump-sum payment. I think it is extremely 
advisable. We are following up such cases at the present time, as 
provided for by the recommendation of the committee, but I do 
seriously question the necessity or advisability of making check 
studies of investigations of the type of lump-sum payments to which 
I have referred.
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discussion* 27

The Ch airm an . A s I recall it, at Salt Lake City, when it came to 
follow-up systems, no delegate present could say there was any fol­
low up in his State. I know there is none in Indiana. We have 
not the money to finance it. I am going to ask the legislature at the 
next session for money for this purpose. Where it will come from, 
I do not know. I f we can not get the money, we will not be able to 
do it. Nevertheless, it seems to me it is very important to know 
what effect the payment of compensation in lump sums will have.

Mr. K leiner. We have no follow-up system in Connecticut. We 
would not have the means to finance it even if we wanted it.

Mr. Stewart. This report does not require any State to make an 
investigation. It does not even ask the States to make an investiga­
tion. It recommends that in case any State is making an investiga­
tion it include in its questionnaire certain questions, so that when a 
number of States have made investigations we can combine their 
reports and get certain essential facts from all the States. In case 
you make such an investigation, the report provides a uniform 
schedule. You can add anything else you want to. But we want 
this information, at least when you attempt to get any information 
at all.

On the question of those small settlements, I do not remember that 
the committee really discussed the question of limiting the amount. 
I agree with Mr. Lansburgh that in all probability it would not pay 
to follow up those very small settlements, except that in the total 
amount you might find quite an amount of money, paid out for a 
specific purpose, which was really used for some other purpose. I 
would not like to see a limit put on the investigation. I do not 
think it is necessary, because each State would do as it chose, any­
how. I f the State wanted to limit the sum, it would.

Mr. Scanlan . I think the principal purpose of this report is the 
statistical value. So far as the money all being paid out is concerned, 
it does not make much difference, after the board has approved it, 
that it is spent for some other purpose. But in Illinois, where a 
partial payment of lump sum has been allowed for a certain purpose 
and later on the compensated person comes in for an additional sum, 
we require a statement showing that the original amount of money 
given was used for the purpose indicated in the application. I do not 
know how far that might go. Our statistical department is func­
tioning in prettŷ  good shape and in a few years may be able to pre­
sent some statistics that will be of value. This report, as I see it, 
is merely for the purpose of getting facts which might influence the 
commissions of the different States in passing on applications. .

So far as appropriations are concerned, we nave assigned to differ­
ent branches of work a certain amount.

I think the report of the committee should be adopted.
[By unananimous vote the report was adopted.
Meeting adjourned.]
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TUESDAY, SEPTEMBER 14—AFTERNOON SESSION 

CHAIRMAN, DIXSON H. BYNUM, CHAIRMAN INDIANA INDUSTRIAL BOARD

REPORTS OF COMMITTEES (CONTINUED)
The Ch a irm a n . We are now ready for the report of the bank­

ruptcy committee, by Charles Kleiner.
Mr. K l e i n e r .  The members of this committee have endeavored to 

make some headway. We did get in touch with the members of the 
committee of the American Bar Association but have not succeeded 
in getting anything definite.

A great many questions arise as to what this means and how far 
we are to go if we attempt to get such priority. A tentative report 
was drawn up by my colleague, Mr. Beers, and submitted to the 
other members of the committee, but we have been unable to agree 
upon a definite report, although we are all agreed that something 
ought to be done. Just what that something should be is for this 
body to determine. Personally, I can not go into details. I am not 
a bankrupt. I do know a little about compensation, but I  suggest 
that Mr. Beers, who knows more of the details, give you an idea of 
what it is about.

BANKRUPTCY AS AFFECTING COMPENSATION
BY GEORGE E. BEERS, FORMER COMMISSIONER CONNECTICUT BOARD OF COMPENSATION

COMMISSIONERS

The subject of bankruptcy as affecting compensation divides itself 
into two parts. My object in putting it this way is because the 
committee wants to get the ideas of the association on certain points.

In the first place, in the case of a concern or individual employer 
who is insured there may be a bankruptcy on the part of the em­
ployer, or a bankruptcy on the part or the insurer. With the 
scrutiny made of insurance companies these days, it is hardly pos­
sible that the insurer should go bankrupt, so perhaps it is not neces­
sary to tarry on that point. The employer may go bankrupt, and 
then the question occurs as to what effect, if any, that has upon the 
liability of the insurer.

Under the law as we understand it generally—under the statutes 
of many of the States and also under the Federal bankruptcy law— 
the bankruptcy of the employer does not affect the insurance, so that 
the employee gets his money anyhow. With that, I think we may 
dismiss that feature of the subject.

A more important feature, however, and the one that is in the 
mind of all of us as we think of this subject, is the case of the self- 
insurer. I suppose there are these systems 01 securing compensation 
(of course, compensation is no good unless it is going to be paid): 
In the first place, there may be the assumption of liability on the 
part of the State and the compensation administered through a State 
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fund. There may be the giving of a bond of indemnity, or there may 
be insurance. Then we have the insurance system which looms quite 
large in many States—that of self-insurance. I imagine that every­
where the self-insurer must prove up his solvency in some way or 
other and before some board—generally, I presume, before the com­
pensation tribunal itself.

I  resigned from the Connecticut board on its tenth anniversary, 
and I know of no single instance during the 10 years I was with the 
board where any man who had proved his solvency went bad after­
wards. During the last three years I have no doubt that even 
greater care has been taken and even greater supervision used. Per­
sonally, I have heard of no case in which the employer whose sol­
vency was proved went bad.

Yet you can not guess right every time. There are going to be 
cases in which a man who was apparently solvent turns out to be 
insolvent. The question is, What shall you do about it ? Further­
more, in our administration, and no doubt in the last three years 
there have been others, and in the other States as well there have 
been cases in which the employer has not complied with the law— 
has simply done nothing—lias gone on employing, and has been 
unable to pay the award. In other words, he has thrown himself 
outside the law. There may be penalties which will get at those 
cases, but of course they do exist.

Therefore, you have two cases. You have, first, the case of the 
man who has fulfilled all his obligations, who has proved up his 
solvency, and luck has gone against him and he has become insolvent. 
What will you do about it when the employee does not get his 
money ?

There are two modes of attack. We want to get the sense of this 
association as to what should be done or what should be recom­
mended in each one of these cases. You will remember that the vote 
was that we favor such priority as should be had. Of course, that is 
so general in its terms that nobody could quarrel with it, and so 
general that it did not give us anything particular upon which to 
work. As Brother Kleiner has said, we made such effort as we 
could to get proper action, but we did not get very far, and you 
will not get very far until you have something very definite to 
suggest.

As I say, there are two modes of attack. In the first place, should 
the discharge of the bankrupt be affected? Of course, the theory of 
bankruptcy is that it cleans the slate and the man leaves the court a 
free man, to do business in his owii name, to incur obligations, and 
to hold property in his own name. Should compensation claims be 
excluded from the discharge?

Personally, I can see no reason at all why a man who scoffs at 
the law ana does not prove up or does not insure and then gets 
stuck should not remain stuck. He has violated the law. He has 
thrown himself outside the bulwarks. I f he gets caught in the 
process, there is no use in shedding tears over it.

My own opinion—I do not know the opinion of the committee—is 
that if a man breaks the law he should not be discharged from the 
obligation of compensation.
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Suppose, however, he has done what is perfectly proper, and has 
proved up his solvency. He thought he was all right and the com­
mission thought he was all right, but afterevents were against him. 
It seems to me—and I use the first person singular because I am 
not authorized to use the name of the committee—that at least that 
man should be discharged from the debt.

You will observe, if you remember the terms of the bankruptcy 
act, that among the debts which are not discharged are taxes, which 
stand in a situation by themselves. Debts due to the fault of the 
bankrupt, such as taking money he ought not to, are not discharged, 
or debts that arise from retaining property of the creditor, as 
for instance, keeping back part of the wages of the workmen in 
order to see that they live up to their contract.

The only other case aside from those is the case where wages for 
the last three months have become due. Those are not discharged. 
I  do not see any particular logic in that, but it is in the law. It 
might furnish a parallel for some action to be taken as to com­
pensation.

My own notion would be that if the man has behaved properly, 
proved up, and gets stuck through bad luck, that his debt ought 
to be wiped out—be it compensation or not. If there is any excep­
tion—and I feel very chary about that—it ought only to be for 
the last few months of compensation or some limited period of 
time.

So much for the holding back of the discharge. A more prac­
tical thing is the question of priority. Generally speaking, when 
a man goes through bankruptcy he is down and out. There are 
exceptional instances in which men get up and make a success, but 
it takes so long that if you are waiting for your daily bread while 
he is waiting to rise again you are likely not to get it.

But the subject of priority is of great importance. There again 
the great feature of the bankruptcy act is that it distributes assets 
pro rata. A man gets a certain percentage and all men get the 
same. There are only two or three exceptions to that. Here again 
the first is the obligation due to the State; owing to the peculiar 
nature of those obligations, they are always given priority. That 
is one case.

Another case is wages for a limited period and for a limited 
amount—three months’ wages, up to $300, come out first. Then, 
of course, there are the expenses of administration. Then there is 
the sort of omnibus clause at the end which states that the State 
gives priority to certain claims that are preferred or given priority 
in bankruptcy.

When you come to the wages, it is true, of course, that if I 
work for three months and earn $300, and you lend $300, and 
my friend the secretary furnishes goods to the amount of $300, our 
claims are all equally meritorious. I take it the only reason I, as 
the worker, would be preferred would be for social reasons—to 
prevent suffering and to make sure that the State did not have the 
burden of support thrown upon it. It is a social distinction—a dis­
tinction growing out of the necessity for social legislation—rather 
than out of the equity of the case.
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What about compensation? Of course, the claim for compensa­
tion is a very appealing thing. Compensation is given to a man 
who has suffered a misfortune, in order to enable him to live. If 
he dies, it is given to those who come after him, to enable them to 
live. It is very appealing, yet we must consider carefully whether 
in yielding to its appeal we are or are not so disturbing other equities 
that in the end it would react to the disadvantage of everybody 
concerned.

In the first place, you might make a distinction between awards 
that have been made and awards that have not been made. But 
that is a very artificial distinction. If a man is injured on Janu­
ary 1 and is given a reasonable time to reduce that compensation 
to a formal award and bankruptcy occurs February 1, it is a very 
artificial distinction to say that if he has actually acted and got 
his award he is in one position, and if he has been fairly good- 
natured and not reduced the claim to an award he is in a negative 
position, because the equities are exactly alike. So it would seem 
very, very artificial indeed to make any such distinction as that.

There ought also, in the nature of things, to be no distinction 
between a specific amount which can be figured in dollars and cents 
and an amount which can not be so figured. I earn $20 a week; 
my compensation is $10. I f I lose a finger I am entitled to $20. 
There is no reason why I should get that amount, when the man 
who is insane as the result of the injury, the amount of which can 
not be reckoned, gets no priority. That is a very artificial distinc­
tion there.

Then, again, you must remember that business is kept along be­
cause those who are furnishing goods, those who are doing work, 
those who are lending money, can find out the situation. Money is 
often furnished at the last minute. Those claims have a very strong 
equity, and it is a very nice question as to whether to give the 
workman his priority would not so interfere with the equal rights 
of others as to disarrange things. It is like an Irish race, where 
everybody ought to be first. Of course, the only way they all get 
first is where the whole thing is divided up pro rata.

It seems to us that a question on which you might help the com­
mittee—or whatever committee has to take the matter up in the 
future—very greatly is to tell us whether you think the whole com­
pensation should be preferred, and if the whole compensation, what 
machinery should be devised for determining what tne amount is.

You must remember that bankruptcy estates are to be wound up 
promptly. They are not going to drag on 10 years to see if a man 
is going to get well. They have to be wound up promptly. In your 
specific compensation you have a certain definite number of weeks, 
at least, under the laws of certain States—the claim for which is 
inheritable and passes on if the man dies. You have the amount of 
the wages. You get a certain number of dollars which you can set 
against a certain number of dollars due for something else. When 
you come to the case of the man who is injured you have one figure 
and you have to multiply it by X, and not even the lucidity of Doctor 
Donohue will enable him to multiply one figure by an unknown 
and produce a known.
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The point is clear. There should be some method of reducing it 
to a certainty. The Deity only knows how long a man may be sick, 
but of course the trier can determine the fact and for the purpose 
of the determination his results would be final. I f there is to be any 
general preference, there must be some method of reducing it to a 
certain figure.

If you think that the whole amount should not be preferred, is 
it possible to prefer a smaller amount ? If you work for 10 years for 
a man and do not draw your pay any of the time and he goes into 
bankrupty, you get that for the last three months. Should it be 
something analogous to that? In the first place, you can act in 
strict analogy to it by preferring the compensation that should have 
been paid but has not been paid in the last three months. I f the 
man has not been drawing his money, you can give it priority. That 
is in close analogy to the workmen’s case. The trouble is that it 
would not hit many cases, because the real trouble occurs in what is 
going to happen in the future. The uncertainty of that I have been 
pointing out.

So far as those future awards are concerned, awards or rights 
reaching into the future  ̂you can of course have a tribunal adjudicate 
how long a man is going to be sick. Their adjudication may be 
wrong, but such a chance is incident to most human decisions. When 
you come to those dependent on life, you can use your life tables. 
Since we now have women on this board, I have no doubt that it 
might be possible to construct a table that would show the probability 
of the handsome widow remarrying. But somebody has to do some­
thing before you can reduce a general idea or a general right to 
terms of dollars and cents.

It might be possible to give compensation for, say, three months 
following bankruptcy. There again you have an element of un­
certainty. That three months is important in settling up the estate. 
In my own mind I have reached the conclusion, tentatively—to be 
changed on showing that it is wrong—that you can not do much 
with priority other than, perhaps, along the lines of the pay for 
work—by giving unpaid compensation for the last three months, 
which might help in a few cases.

Such is the problem—a problem of great difficulty. In the first 
place, it is hard to see what you want to do and then it is hard to get 
up machinery for doing it. I think it would be of real assistance if 
we might have a series of expressions of ideas and then a series of 
formal expressions on these points:

1. Should there be an exception from discharge so the man remains 
bound in case an employer has performed his duty and had bad luck?

2. Should there be an exception from discharge so that the man 
remains bound in cases where the man has neglected his duty and 
has had misfortune?

3. Should there be a privilege of the whole compensation?
4. Should there be a privilege of compensation due but unpaid up 

to bankruptcy?
5. Should there be a privilege as to compensation for a short 

period following bankruptcy?
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6. Should any compensation for the future be privileged and 
made preferred in payment ?

7. What in general is the machinery which should be devised for 
reducing the uncertainty to terms of dollars and cents?

DISCUSSION

The C h airm an . Is there any discussion?
Mr. Stewart. This matter came up at the Salt Lake City conven­

tion through a proposal that Mr. Duxbury originated by a question 
that he asked the Bureau of Labor Statistics to answer m regard to 
compensation payments in bankruptcy cases.

I do not agree with Mr. Beers in many respects. In the first 
place, we have had quite a number of insurance companies go 
broke or at least get out of business. The entire list of workmen 
insured by them lost everything. So there is a problem in the 
case of insurance carriers. It is not so very long ago that some of 
them failed to make good in the Middle and Western States.

There is no reason on earth why a workman’s compensation claim 
should not have the same preference that wages have.

So far as I am concerned I am not satisfied with the preference 
given to wages—that is, of three months. I think in cases that 
where there has been an adjudication and the compensation fixed, 
that a certain sum for a certain number of weeks be paid, the entire 
claim should be a preferred credit.

Of course nobody knows whkt Congress will do, but my impres­
sion is that it is willing to do just that. So far as these foggy 
claims are concerned, where the time limit can not be set and the 
amount of claim fixed, I am wondering whether there are enough 
of them to make it very important that they be carried over. I 
wonder if it would work a very ^reat hardship if we fixed a limit 
to the priority of an unfixed claim. In other words, sav that the 
fixed claim should be made a priority claim, and an unnxed claim 
award should run for six months or whatever length of time you 
elect to say.

I do think that this convention ought to agree upon something 
if the matter is of sufficient importance to do anything with at all. 
If it is not, we will have wasted a lot of time.

I do not believe you can say that the insurance company is any 
safer than the self-insurer. Some insurance companies are safer 
than some self-insurers, but I do not see why that should enter into 
it. The essence of the thing is to get a recognition of compensation 
awards in bankruptcy cases.

Mr. W alnut . I was very much interested in Mr. Beer’s analysis 
of the situation. I was turning over in my own mind the number of 
cases that a change in the law would have assisted in Pennsylvania. 
In my experience, there is only one that I can think of. Of course, 
under our law, if the insurance carrier fails, the employee still has 
the chance of recovery against the employer.

I was interested in what Mr. Beers had to say about those em­
ployers who do not take insurance and are not exempt from carrying 
insurance. I was wondering in how many of those cases a modifi­
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cation of the bankruptcy law would be of any use. In the cases 
that we have had—and we have had a fair number—although we 
have a compulsory provision in our account, the employers were 
not of sufficient responsibility to make even bankruptcy proceedings 
in the first place of any avail, because they had nothing. If that 
were generally true, it would bring the effectiveness of any change 
in the bankruptcy account entirely to bear upon the employers who 
are self-insurers. I was wondering how our experience in Penn­
sylvania checked with the experience in other States.

I should like to ask the question: In the case of men who are not 
exempt and who have not been insured, to what extent do they have 
assets sufficient to make a change in the bankruptcy law of any 
avail? The second question I should like to ask is: What would be 
the effect if the self-msurer failed to meet his obligations?

The C h airm an . I will say for Indiana that the man who does 
not carry insurance is usually the small employer; he is either a 
little grocer or contractor, or something of that sort. Consequently, 
his assets are small, and the bankruptcy proceedings would not 
avail anything.

We have had two failures of insurance companies, the Integrity 
Mutual and the Mid-American Mutual. In those cases we fell back 
upon the employer—as we can in Indiana and in nearly every State— 
and the employer took up the payment. I have doubt in my own 
mind as to whether an amendment of the bankruptcy act would really 
be worth while.

Mr. D uxbury . It is a little embarrassing for me to say anything 
in this discussion, because, if I remember rightly, I was probably 
to blame for starting the whole discussion.

I think the inference could be drawn from the report which I 
made after having been appointed to consider the subject (because 
I had raised the question) that it would be difficult to find any 
effective remedy by amendment to the bankruptcy law, because of 
the many reasons which were so well presented by Mr. Beers in his 
analysis of the subject, and because of other reasons which have been 
suggested. It is hardly possible to hope that we could make this 
priority precede very many of the prior claims that now exist, be­
cause they are arranged in the order in which they would logically 
occur, and we could not get in much before the fifth class of priority. 
With the small number of cases in which bankruptcy remedy is 
likely to be in vogue and the very small proportion or those in which 
there would be any assets, it appears to me that we are almost hunt­
ing sparrows with a cannon.

I had concluded that while there are theoretically strong reasons 
why compensation claims ought to be recognized with priority in 
the bankruptcy law, practically there is no very serious occasion 
for it. That was the conclusion I came to after being forced to 
consider the subject which I had raised in a rather impulsive way.

The occasion for my bringing it up occurred from two instances 
in the State of Minnesota, where compensation claims arose even 
under the old laws when there was no compulsory insurance which 
under the present law undoubtedly would not have arisen. We 
have not had any such cases since the present law went into effect, 
June, 1921. Of course, we may have, but I am of the opinion if we
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do have it will be in such eases where there are no assets, because 
business men of prudence are ordinarily carrying compensation in­
surance. The fellows who do not do business in a businesslike way 
and according to law are usually the men who have no assets. That 
is a case in which there is almost no remedy.

The C hairm an . What is the pleasure of the conference?
Mr. H atch . I would suggest another way of meeting the situation, 

as far as self-insurers are concerned. That is the method followed 
in New York. New York State does not let the injured employees 
run the risk of the insurer going bankrupt and being unable to pay 
the compensation. The safeguard which the State sets up as a re­
quirement that a self-insurer may operate is that he shall file with 
the industrial commissioner securities which are intended to cover 
approximately the total liability for future compensation which the 
firm has at any one time. The self-insurer does not lose the interest 
on his bonds. It is simply that certain securities are filed as security 
for future compensation payments. As far as self-insurers are con­
cerned, that problem practically does not exist in New York State.

Our experience, however, tallies with that in Indiana, that it is 
the small employer who surreptitiously carries on business without 
compensation insurance. It is a very difficult problem in a State of 
any size to find out who and where all the small employers are, par­
ticularly in the case of small contractors, grocers, etc., who come and 
go. We have had trouble in New York, in which the first intima­
tion we have had of a concern doing business is the claim for com­
pensation. Then we discovered that the employer had no insurance. 
As Mr. Duxbury has pointed out, usually it is also discovered he has 
no assets either. It is very difficult to know just how to prevent 
that happening in a comparatively small number of cases, relatively 
to the whole number of compensation cases in the State.

As far as self-insurance is concerned, New York safeguards that 
chance by requiring the employer to keep on file with the commis­
sion bonds of a certain specified nature, sufficient to cover any claims 
that may arise. The matter is checked up from time to time to deter­
mine whether there is sufficient security to cover the liability for 
actually existing compensation claims.

Mr. D uxbury. D o you do that with all concerns?
Mr. H atch . Absolutely. No self-insurer, no matter how small the 

firm is, can operate without filing the minimum amount of securities. 
That means, as a matter of fact, under the rulings of the board 
which govern this matter, that no very small employer can self-insure 
in New York. It requires a concern of considerable size to meet 
this provision, and of course it can not self-insure until it meets the 
requirement.

M r. M cG ilvray . W hat is your m inim um ?
Mr. H atch . I can not recall at this moment. I have $5,000 in 

mind.
Mr. M cG ilvray. Y ou said that all self-insurers must put up se­

curity. Is that true in regard to the larger self-insurer?
Mr. H atch . Oh, yes. The larger self-insurer is required to put up 

security as well. There is a maximum and a minimum amount set 
up in the rules of the board. I think the maximum is $50,000. The
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general rule is that an appraisal is made of the pay roll of the con­
cern and the fixed amount of securities must be equal to the estimated 
premium for a year which would be charged if the firm were insured 
m the State insurance fund.

M r. M cG ilv ra y . Is the minimum $5,000?
Mr. H atch . I do not know definitely. The amount was increased.
Mr. S canlan . What character of deposit do you require in order 

to keep these bonds apart from the claims of the creditors of the 
bankrupt concern? Are they in escrow or what?

Mr. H atch . These bonds are in the custody of the State. They 
are the property of the self-insurer but are held in trust by the 
State.

Mr. Scanlan . Has a case ever been fought out in court in which 
the creditors tried to get that money?

Mr. H atch . I can not say that any case has ever been fought out 
in court in this connection. One large concern went bankrupt and 
no difficulty developed in the way of the commissioner’s using those 
bonds for the payment of the outstanding compensation claims. 
You must bear in mind that the actual custody of the securities and 
the nature of the requirement of the law are such that those are not 
assets of the concern in the ordinary sense of the term. If they 
were, what you say would be true. The industrial commissioner 
would be estopped from using them for the payment of the com­
pensation claims.

Mr. Scanlan . The reason I asked that is because we had just that 
thing happen in Illinois. I was fearful of the result if the case 
were fought out. In this case, the Federal judge in the bankruptcy 
proceedings felt that the men ought to have the money and that 
decision was never appealed from. I wonder if that has been fought 
out in any of the States?

Mr. H atch . I do not recall that we have ever had any difficulty 
on that score. I should be glad to check it up for you when I get 
home.

Mr. Scanlan . I f  the character of the deposit were such that the 
bond could be put beyond the reach of the creditor, that would be 
all right. We tried the escrow proposition; it was the escrow case 
that came up.

Mr. H atch . I see the point, all right. So far as I know, it has not 
come up in New York. In New York the industrial board has actu­
ally had to appropriate, in one case that I know of personally, 
securities to pay the compensation claims.

Mr. W illiam s. We have no banking duties in our board, but fre­
quently self-insurers are required to deposit a trust fund in some 
trust company, and there is a very definite agreement that no checks 
can be drawn on it unless they are countersigned by the commission*

Mr. M cG ilvray . In California it is customary to insure; it is a 
misdemeanor not to insure. Why would it not be all right to make 
that national ? Then when Mr. Bankrupt tried to get a discharge, we 
could spring the point on him that he was trying to perpetrate a 
fraud in that he had not complied with the law, and then refuse to 
discharge him. I f  he had assets it would be all right, if there were
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a preferred provision in the law. I offer that merely as a sug­
gestion.

Mr. W a ln u t . Mr. Hatch spoke about the trouble his commission 
had with the men who did not take insurance. We have had con­
siderable trouble in Pennsylvania. In Pennsylvania it is a quasi 
misdemeanor not to insure, even though that provision is almost 
not enforceable. New York, I believe, has a real penalty. I am 
wondering what the effect of that is. I have drafted several amend­
ments to our law which have not been acted upon, but I had consider­
able difficulty in my own mind in arriving at an amendment which 
would be satisfactory.

Having been a prosecuting attorney for some years, I have not 
much faith in adding another statute. I think it would be better to 
create an effective remedy than to create another offense. I was 
wondering what the New York experience had been.

Mr. H a tch . I can not speak very definitely about that because 
that is in the hands of the attorney general’s office of the State, which 
is connected with the Department of Labor. But I do know that 
that section of the bureau is busy a great deal of the time trying to 
collect compensation in bankruptcy cases.

Then there is the case of the little contractor who has started in 
business—the man who has got a contract to build a building. That 
may be the first time he has ever been an employer. He goes right 
ahead. He is pushed for time on contract and he goes ahead and 
thinks he will get by without any compensation. A lot of them are 
lucky enough not to get caught, undoubtedly, but every once in a 
while there is the unlucky man and the still more unlucky employee.

It is not a question or self-insurance. The small employer can­
not self-insure. We can not find out what men are in business from 
the day they start. There are presumably 200,000 employers in New 
York who are subject to the compensation law. With the changing 
processes of business, it is a physical impossibility to check up every 
day, and catch every employer who may be subject to the compen­
sation law.

What the department does is to push the matter of prosecuting 
for failure to insure to the limit. That is done consistently and 
steadily. The trouble is that when you catch one of these little 
concerns wThich has had an accident, which has perhaps placed it in 
the bankruptcy court, it has not the money to meet the claim, let 
alone pay the penalty for failure to insure. Putting those concerned 
in jail does not help the injured man. In New York it is a matter 
of following up as vigorously as possible and as vigilantly as pos­
sible. I do not say that we have been able to solve the problem. The 
bigger the State, the harder it is to administer the law.

Mr. Beers. May I add a word? In order to get it on record, 
may I suggest that if it is deemed wise to have compensation put 
on the same basis as workmen’s wages for a limited period that an 
amendment might be made to section 17 of the bankruptcy act, 
which wolild read as follows:

There shall not be discharged such probable debts as are due for claims 
under any workmen’s compensation act in case such claims remain unsatisfied, 
where the employer has failed to comply with the provisions of the law as to 
insuring or providing security or establishing his responsibility,
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and that there also be added at the end of section 64D424:
There shall be preferred compensation under any workmen’s compensation 

act due for a period within three months before the date of the commencement 
of proceedings, not to exceed $300 to each claimant.

Personally, it seems to me that would afford such a small amount 
of relief that it is hardly worth while pursuing the Senators and 
Congressmen around Washington to try to get it passed. If they 
really want to do something, it would be a little help. My thought 
would be that it is deemed to go no farther than that—to allow 
compensation for a few months. In that event, it would be just as 
well to accept the committee’s report and vote that it is inexpedient 
to take any action, although perhaps action along those lines would 
help a little. If, on the other hand, it is the feeling of this body 
that there should be a very substantial preference of the whole com­
pensation claim, it ought to be taken up for further action.

I agree with Mr. Duxbury that after all we are chasing pretty 
small game with a big weapon if we are only trying to get a few 
months. Tlmt situation can be handled by a beneficiary who is 
fairly active in his own interests and by the commission. At the 
same time, if people want to do something and Congress want-s to 
help us out, it would be of some assistance to get that legislation 
through. We ought not to get too much excited over that, how­
ever, if we believe the whole thing should be preferred, then we 
shall have to take some very energetic steps to bring that about.

The C hairm an. Is that a motion?
Mr. N orm an. I move that we leave this matter to each individual 

commission. It is difficult to get an amendment by Congress. 
Usually it is not difficult for a commission to get an amendment 
from its own legislature. Under the Georgia act compensation 
ranks the same as a laborer’s lien. A distinguished judge from the 
little village in which I live, by the law of our State made such 
lien superior to every other lien. So we have the matter settled in 
Georgia and have no trouble about it.

[The motion was seconded.]
Mr. K le in e r . In Connecticut each commissioner handles all the 

cases in his district. So that in my district, with a population of 
about 300,000, I have all the cases to take care of. In the three 
years I have had jurisdiction of that district, I think only three 
cases arose concerning a person who had not insured. One did not 
pay and suit was subsequently brought against the owner of 
the premises. In the second case the intimation that under our 
law lie was subject to prosecution brought about results. In the 
third one I called the matter to the attention of the prosecutor, 
and both members of the firm were fined and compensation was 
subsequently paid.

It seems it would be advisable for each State to handle the situa­
tion.

The C hairm an. I take it that your motion would include the 
acceptance of the committee’s report as well as its discharge.

Mr. N orm an. Yes.
[The question was put to a vote and unanimously carried.]
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COMPENSATION FOR INTERSTATE COMMERCE EMPLOYEES 39 

CHAIRMAN FREDERIC M. WILLIAMS, PRESIDENT I. A. I. A. B. C.

The C h a i r m a n .  The next thing is the report of the committee 
on compensation legislation for interstate commerce employees, to 
be presented by Mr. Duxbury, the chairman.
REPORT OF COMMITTEE ON COMPENSATION LEGISLATION FOR 

INTERSTATE COMMERCE EMPLOYEES

At the annual convention of this association, held in Salt Lake City, 
Utah, August, 1925, as a result of a somewhat lengthy discussion 
of general conditions and particular administrative problems arising 
from injuries to employees in interstate commerce, a motion was 
passed directing the incoming president, F. M. Williams, to appoint 
a committee of five to investigate the matter of compensation legis­
lation for interstate employees. Thereafter, the president appointed 
as such committee F. M. Wilcox, of Wisconsin; O. F. McShane, of 
Utah; W. C. Archer, of New York; Dixson H. Bynum, of Indiana; 
and F. A. Duxbury, of Minnesota, as chairman.

The discussion at the Salt Lake City convention indicated that the 
subject is one that has heretofore had more or less consideration and 
that it involves many perplexities. Among these is the attitude of 
the railroad employees’ organizations and the attitude of many of the 
carrier employers on the general merits of compensation legislation 
in this field. In addition to this, the particular details of the provi­
sions of such an act afford grounds for radical difference of opinion.

It seems quite certain, however, that there is a growing inclination 
among both classes to look with more favor on the general policy 
of compensation legislation for this group of workers. The com­
pensation principle has been quite universally adopted for work 
accidents in other lines, and employees of this group are generally 
subject to compensation laws in otlier countries, and there seems to 
be no fundamental reason why occupational injuries for employees in 
interstate commerce should not be made subject to the principles of 
compensation laws for other classes of workers.

It is true, however, that the Federal employers’ liability act, which 
applies to this group of workers, makes tneir present situation with 
reference to the claims for occupational injuries much better than, 
that which formerly existed and which was an important factor in 
bringing about the enactment of compensation laws for employees 
generally. The relief afforded, however, by the Federal employers’ 
liability act does not cover a large number of occupational injuries 
of this group now practically without remedy, and it seems that the 
only practical relief for such injuries lies in the enactment of a 
compensation law for this class of workers.

It would serve no useful purpose to attempt in this report to 
detail the many arguments in favor of such legislation, or to at­
tempt to recite what is necessary to bring about such legislation. 
The arguments in favor of such legislation are well known to people 
engaged in the administration of compensation laws. These argu­
ments are supported bŷ  the fact that in 1910 Congress created a 
Federal commission to investigate the subject of liability for in­
juries in interstate commerce activity, of which commission Senator 
Sutherland, now Justice Sutherland of the Supreme Court, was 
chairman, and this committee in a voluminous report favored a
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Federal workmen’s compensation law for employees injured in inter­
state commerce. This report covers the subject very fully, and 
probably largely because of the facts contained in this report the 
Senate passed, a bill on May 6, 1912, which was passed by the House 
on March 1, 1913, with amendments, which amendments were never 
concurred in by the Senate, and the legislation failed. Notwith­
standing this promising beginning, no effective act has been passed 
to remedy the conditions existing with relation to this group of 
workers, although Congress has applied the principle of workmen’s 
compensation to civilian employees of the Government in the pro­
visions of the United States employees’ compensation act of 1916.

There are many practical difficulties in securing action of Con­
gress which must be met. Soon after the appointment of this com­
mittee it became apparent that it was not possible for the committee 
to undertake the task of preparing a suitable bill and securing its 
introduction, as well as the very many other matters necessary to 
get the favorable action of Congress. It would require a large 
amount of the time of someone to attend personally to the multitude 
of details involved, as well as a considerable sum of money for 
necessary expenses incident to such effort, and this committee con­
cluded that it was absolutely impossible for it to undertake such 
work.

Soon after the opening of the last session of Congress bills were 
prepared for introduction into Congress to provide compensation for 
interstate commerce and harbor workers. It soon became apparent, 
however, that as a practical proposition it did not seem expedient to 
attempt to combine these two groups in the same bill, and separate 
bills were prepared to provide a compensation law for each 
group. These bills were introduced in the Senate by the late Senator 
Cummins, of Iowa, chairman of the Senate Judiciary Committee, 
and in the House by Representative George S. Graham, chairman of 
the House Judiciary Committee.

At the request of the chairman of this committee copies of these 
bills were furnished to the members of this committee, and the mem­
bers of the committee were asked to cooperate in promoting their 
passage by corresponding with their Congressmen and others. The 
bills received favorable action in the committee of the House, and 
the bill to provide compensation for maritime workers passed the 
Senate with certain amendments, one of the most important of 
which was to substitute the benefit provisions of the existing United 
States employees’ compensation act of 1916 for the benefit provisions 
of the bill. This amendment, while logical in a sense, very materially 
affected the desirability of the legislation, as indicated by the fact 
that the maximum weekly benefit was reduced from $25 to $15.40
?er week, with other similar modifications. The House Judiciary 

lommittee early in May unanimously reported the original mari­
time bill, with a few modifications but without radically changing the 
provisions of the bill.

The Senate bill was considered by the House committee in an all­
day hearing on June 29, when it was expected that final adjournment 
would be had on July 3. The result was that the bill never reached 
the House for final action.

When it is considered that the organizations of longshoremen and 
other employees affected by the maritime bill are practically unani-
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imous in a hearty support of the bill, and that there is a considerable 
sentiment against the enactment of compensation laws for interstate 
commerce workers, it is plain that the task of securing passage of a 
Federal compensation law for interstate commerce workers is one 
that will require a considerably organized and intelligent effort and 
much preliminary work in order to harmonize the conflicting ideals 
of this group of workers, not only upon the general policy of such 
legislation but with reference to the particular provisions of the act.

Your committee is advised that bills for compensation legislation 
for maritime workers, as well as for workers in interstate commerce, 
will be introduced at the opening of the next session of Congress 
which convenes in December. It is assumed that these bills will be 
practically the same in their provisions as the bills introduced in the 
last Congress. It is almost too much to be expected that the bills 
will be enacted without very material̂  amendment. Many amend­
ments may be desirable, but it is not improbable that some of the 
commendable features of the bills may be eliminated or unwisely 
modified, and that the desirability of the enactment will depend 
largely upon the nature of the amendments which will be adopted. 
It is not improbable that after the bills have been subject to amend­
ment a serious question will arise as to whether the bills should be 
passed, unless the result of the amendments is not seriously to impair 
the beneficent nature of the legislation.

It is the opinion of the committee that this association ought to 
keep in close touch with the drafting of the bills for introduc­
tion, with the hearing before the congressional committees, and 
with the nature of the amendments which may be proposed during 
the consideration of the bills. The means by which this may be ac­
complished is a matter than the committee has not been able to con­
sider and is not prepared to give any definite suggestions. We have 
thought best to leave this question for the deliberate consideration of 
the association for such action as may be determined by the associa­
tion to be proper and within the means available for that purpose. 
After a discussion of the subject, it is possible that a special commit­
tee may be able to report such specific action for this convention as the 
conditions may warrant. It seems not improper to suggest that the 
least the session might do is to adopt some resolutions expressing 
the sentiment of the association with reference to the merits and 
propriety of the general principles of such legislation and to offer 
its cooperation and support to those who are actively engaged in 
securing the enactment of compensation laws for workers in inter­
state commerce and for maritime workers.

F. A. D uxbury, Chmrmxm.
F. M. W ilcox.
D ixson H . B y n u m .
O. F. M cS hane .

DISCUSSION
[Mr. Duxbury moved the acceptance of the committee’s report 

and the discharge of the committee.]
The Chairm an . In view of the motion, the chair would be pleased 

to entertain an amendment to Mr. Duxbury’s motion, to the effect
18801°—27------4
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that the report be received and approved and the same committee 
be continued.

Mr. B rown. I arose for the purpose of making the same amend­
ment. I  suggest that the committee not only be continued, but also 
be requested to draft the resolution suggested and to present it to this 
body.

Mr. D uxbury. I had hoped that there might be some discussion. 
I  have no doubt that members have valuable experiences to relate or 
suggestions to make, and we should like to hear from them.

Mr. Stewart. I would like to suggest that Mr. John B. Andrews, 
of the American Association for Labor Legislation, who has been 
handling that bill and that subject from the angle of his association, 
talk to us on this question.

The Ch airm an . The question now before the house is that the 
report of the committee be accepted, approved, and the committee 
continued, with the request that it draft such amendments to pend­
ing legislation as may be advisable or draft an original bill if it 
deem it wise.

I trust I may be pardoned—because I believe the president is 
theoretically a member of all these committees—if I take up a min­
ute’s time in discussing this. Personally there is nothing that 
gives me greater pain than to see a man with a railroad uniform on 
come into the office. He knows that his neighbor who got hurt in 
one of the big factories is being taken care of. It is rather difficult 
for me to tell him very much about interstate commerce, especially 
if he can hardly talk English. I think very often he goes out as a 
potential anarchist, if not an actual one. He thinks that somehow 
he has been defrauded.

The original employers’ liability act was first declared unconstitu­
tional and then, as you all know, in the second employers’ liability 
cases was sustained. There is one principle in that legislation 
which, it appears to me, can be directly drafted in here. Our Su­
preme Court has held that it was competent for Congress to pass a 
statute and to let a State tribunal enforce it. It appears to me that 
a general Federal statute dealing with interstate commerce workers 
can with great propriety be left to the administrative care of the 
compensation commissioners in the respective States. The Volstead 
Act is a statute with which the various State tribunals have some­
thing to do. It seems to me that the way is clear for a general act, 
not one requiring a Federal commission to administer it, which would 
have to travel over the United States every time a freight handler 
falls down and breaks his arm, but one administered by the several 
States in their respective jurisdictions. I have felt more interest in 
this particular subject than in anything else that has arisen or is 
likely to arise during my term of office. I hope that the discussion 
will be full and free. We will welcome Doctor Andrews’ views on 
the subject.

Mr. A ndrews. I had not expected to have the honor of speaking 
here. I came to your convention this year more especially because 
I knew this report was to be made by this committee. It is a matter 
of very vital interest to some of us.
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Most of you will recall that when the first accident insurance laws 
were enacted in this country the longshoremen were covered as a 
matter of course. It was not until 1917, after the Jensen case, that 
we discovered to our astonishment that these local workers at the 
ports could not be considered as local workers under compensation 
legislation of the United States, although they are local workers, 
pay the local taxes, and in case of disability without this relief 
they would fall upon local charities for support. Nevertheless, it 
was found in that decision, which was followed by two more, and 
conclusively settled for all time by the highest court, that these 
workers could not be compensated by the individual States if their 
injury occurred while they were on board a vessel.

Every effort was made to bring these workers under the State 
compensation commissions. At two separate times amendments to 
the Federal Judicial Code were prepared, were introduced in Con-
§ress and passed, and were signed by the President of the United 

tates, for the purpose of extending protection under the State 
commissions for periods averaging about two years each. Then the 
door was completely closed. The remedy can be only through 
Congress.

The report of the committee refers to the men injured in inter­
state commerce on railways and to the maritime workers. It is 
necessary, I think, very briefly to distinguish between two separate 
groups of maritime workers in order to face squarely this issue 
which is before us: First, the seamen, the members of the crews of 
the vessels, are in a position quite apart from the local workers 
who do not go from port to port, and it is absolutely necessary, in 
considering this matter from a practical standpoint, to remember 
that from the beginning of our Nation seamen have been favored. 
The ancient rights of care and cure to the end of their voyage, 
with their full wages, and full medical care at the expense or the 
United States Government after they reach port, have been ac­
corded to them and accorded to no other group of wage earners in 
America.

More than that, although the seamen’s organization had reached 
the point a few years ago where it cooperated in the preparation 
of a bill to make a Federal workmen’s compensation act for seamen, 
and had it introduced in Congress, developments in the industry 
very soon after that led them not to press it. Meanwhile, they 
have secured an amendment, through the Jones Act, which gives to 
them the same right to sue for damages under the Federal em­
ployers’ liability act of 1918 that the railroad men have. With that 
situation, which is not entirely disassociated from the strong per­
sonality of Andrew Furuseth the seamen feel that they have 
a remedy, and that they prefer to sue for damages under the United 
States employers’ liability act and also to have their ancient rights 
of care and cure, rather than to take a chance with a compensation 
bill in Congress and what may happen to the bill before it is 
passed. It is clear, I think, that they are absolutely opposed to being 
included in any Federal compensation measure unless the com­
pensation is given to them in addition to all of their present remedies.

The railway men in interstate commerce, as the report brought 
out, also had a bill introduced in Congress under the Sutherland
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Commission. The bill passed each House, but in different form, 
and adjustments were never made to put it into effect. At that 
time two of the railway brotherhoods favored the legislation, while 
two of them were rather lukewarm about it. But to-day only one 
of the railway brotherhood organizations, to my knowledge, is in 
a position to go forward with any aggressiveness in favor of Fed­
eral compensation legislation for the men in interstate commerce on 
railways.

That is a situation which is most interesting to me, the most 
amazing chapter of labor legislation history in this country.

Many of the railway unions were organized shortly after the 
Civil War. Early in their history they did not incorporate in their 
constitutions a provision for getting men out of the union later on 
if they ceased to Jbe in that particular employment which brought 
them into the union originally. As a result, railway work being 
hazardous, in which men suffer very severe injuries, frequently 
these men can not go back to railroading but they read law. As 
they keep up their dues in the railway union, they can be elected 
as delegates to the conventions of the brotherhood. They become 
speakers who understand the technical phases of compensation and 
liability legislation, and when this question comes up in the form 
of a resolution before a railroad brotherhood, these lawyers spring 
to their feet and by pointing to a few individual cases in which 
the claimants got $40,000 as an award for damages, succeed in hav­
ing the action against compensation rather than in favor of it. This 
whole question can not be faced intelligently without an under­
standing of that situation.

A year and a half ago conferences were held with the various 
groups concerned to try to remedy some of these evils spoken of 
by the committee. Finally a bill was drawn up, with the coopera­
tion of representatives of those most directly affected and with the 
very great help of certain compensation commissioners of the 
States, for the purpose of including everybody—all of these three 
groups. But it quickly developed that the railway brotherhoods, 
through their lawyers, were not yet ready for a Federal workmen’s 
compensation law. That involves the fact not only that they can 
sue for damages under the rather liberal United States employers’ 
liability act, but also—an equally important factor—that they have 
agreements in many of the districts which do bring to them benefits 
often equivalent to those of the compensation laws.

The committee has suggested in its report that a study be made 
in order to have a greater understanding of the subject. In my 
judgment, it is more essential that a study be made of these agree­
ments, to bring out clearly what benefits the railway men injured 
in interstate commerce now get, than it is even to study the results 
of their suits for damage, although that, too, is very important. .

I do hope that your organization will find some way to make 
such a study, which will bring out the facts on both of those points, 
because I believe that the only way that the rank and file in the 
railway organizations will come fully to appreciate this whole 
matter will be through such a study of the facts as you people are 
particularly in a position to make, a study which will show what 
the benefits of an adequate compensation law would be as com-
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1>ared with what these men are now getting through their more or 
ess uncertain remedies.

As to these local maritime workers, just for the present I am 
putting aside consideration of the seamen and also the railway 
men as not being ready for action. But there is this group whicn 
furnishes us with the most important immediate problem in Ameri­
can workmen’s compensation legislation: About a third of a million 
men engaged in extrahazardous employment at the docks, who are 
compensated under the State law if  they are injured on the docks, 
but who if they walk out on planks and are injured are practically 
without any remedy at all. What they can do is to sue under 
the very limited opportunities of the Federal court sitting in 
admiralty. It is not worthy of the name of a remedy.

It was the necessity of facing this new condition for the local 
harbor work, which the highest court has decided must be treated 
uniformly throughout the whole county, that led to the development 
of the present legislation in Congress. We must not interfere with 
the proper uniformity and harmony of the maritime law, says the 
Supreme Court. We can not, no Inatter what we think common sense 
would suggest with reference to dealing with local men under local 
commissions, do anything but accept that. We have to do it.

As I said, the bill which was drawn was drawn up with the 
cooperation of many of your compensation officials, and it was then 
submitted to the compensation boards in every State in the country. 
The suggestions and criticisms which resulted were incorporated 
in the bill before it was introduced in Congress. As the report 
shows, the bill with modifications was adopted by the United States 
Senate, and more nearly in the original form was reported unani­
mously by the House Judiciary Committee, with an instruction that 
the Judiciary Committee request a special rule of the Rules Commit­
tee in order to get the legislation expedited.

Unfortunately, certain elements of opposition developed from 
certain shipping interests. Their lawyers succeeded in getting an 
eleventh-hour hearing before the House committee only four days 
before the adjournment of Congress, on the plea that the Senate 
bill was the only one possible to enact at the session about to close, 
the other having been changed, and therefore they had never had a 
hearing on such legislation. That was the climax of the tactics of 
delay which defeated the measure for that session. But you should 
remember that the short session which opens in December is part 
of the same Congress and that the bill has now been passed by one 
House and reported in a little different form by unanimous vote 
by a committee of the other House. So everything is set for you to 
point out, if you wish, to your Representatives fro*m the various 
States the urgency of the remedy for these men, who are in the 
most unprotected situation, considering the hazard, of any group 
of workers we have in America, and the remedy has too long been 
deferred.

M r. M o n ta n e r . In regard to this matter of maritime work, I  have 
something interesting to tell you about Porto Rico. We have the 
privilege of protecting maritime work both on board vessels and on 
the docks.
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In 1920, when the case of Knickerbocker Ice Co. v. Stewart was 
decided, the steamship companies argued that they were not 
covered by the workmen’s compensation law of Porto Kico. After 
making a study of our organic act—that is, the Jones Act passed 
by Congress—our commission decided that it had jurisdiction over 
the case of accidents on docks as well as on board the vessels.

Our attorney general was against this point of view of the com­
mission, and so we decided to retain a private lawyer. We took the 
case to the United States District Court of Porto Kico. We lost the 
case there, but we then took it to the circuit court of appeals and won 
the case there.

We have something that you do not have, the privilege, by decision 
of the court of appeals, confirmed by the Supreme Court of the 
United States, of compensating cases of maritime work.

The C h a irm a n . I trust that Mr. Duxbury will not be the only 
member of the committee to talk on the subject. We certainly want 
to hear the views of the other gentlemen. It is an important subject.

Mr. W ilc o x .  I thought we had pretty nearly everything in the 
report that was necessary to bring before this convention. I think, 
with Mr. Andrews, that perhaps the principal thing we can do just 
now is to make certain that Congress does enact legislation protect­
ing these harbor workers. Any State that has maritime workers 
will appreciate how serious a matter it is to have those men going 
unprotected while their neighbors have protection.

I should like to have the association do something more with 
regard to interstate employees on railroads. In Wisconsin we com­
pensate those who are engaged in interstate commerce. Some States 
do not. Of course, it is the interstate commerce employee who 
gives the trouble, who raises the problem. I think those of you who 
are here will remember that I made an observation at the Salt Lake 
City convention that we were up against a stone wall because of the 
attitude of the brotherhoods.

At that time Mr. Stewart thought they were thinking a little more 
democratically and that perhaps we had a chance to do something. 
Since I have seen what has occurred I have grasped the suggestion 
of the secretary of our own commission, which was relayed through 
Mr. Andrews, that what we have to do is to make a study first hand 
in some of these States where intrastate commerce employees are 
being compensated and also, with the cooperation of the railways, 
of those cases that arise in interstate commerce, so that we may 
make comparisons of the amounts recovered under the Federal 
employers’ liability act with the benefits under compensation.

I do not think we will ever get the brotherhoods pried loose from 
their set notion that a few ought to be compensated with high 
recoveries and all the rest go unprotected. If we can develop m 
three or four States the comparative experience—I believe the rail­
roads will cooperate in giving us a list of the cases, so that we 
can send out and make the survey—then we will have something 
with which to talk. At the present time the brotherhoods make 
their members believe that they are giving away their benefits, and 
we are almost done for before we start.

The C h a irm a n . We should like to hear from you, Mr. McShane.
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Mr. M c S h a n e . I  think that we have heard some very profitable 
suggestions from Doctor Andrews. As has been said by a former 
speaker, the report of the committee incorporates about all the 
views that I entertain on the subject relative to suggestions, together 
with the resolution Chairman Duxbury has ready to spring. I am 
not claiming any credit for either the preparation of the report or 
the resolution, because I am just a little bit off color on this subject. 
I think with the crowd; I feel that any action we may take or that 
Congress may take is a makeshift. I am more or less in favor of a 
change of the attitude of the Supreme Court of the United States, 
which Doctor Andrews mentioned when he referred to that uni­
formity. That must be complied with in all instances, and the door 
has been closed against us. I  wish he had said, “ Unless we can 
win over one more member of the Supreme Court.”  I believe that 
would have a very desirable effect. It would help me out in my 
situation, anyhow.

Mr. D u x b o b t . I  do not like to have any member of the com­
mittee suggest that I  have kept something covered up. You will 
notice in our report I  very artfully, I  thought, tried to draw out 
suggestions from the discussion here about what we ought to do, 
but in the event that no one had anything very definite to offer I 
had prepared something myself that I was going to spring.

There are some phases of this discussion that has arisen with 
which I am not entirely in harmony. I have not agreed with some of 
our good friends who have been disposed to criticize the Supreme 
Court; because of the Knickerbocker case and some of the other cases 
following that, which have held that the actions of those laud­
able agents of Congress, which had such a very high-minded pur­
pose, were really ineffective. I think that the Supreme Court of the 
United States never performed any more beneficial act—and it 
has performed many beneficial acts—than when it pointed out to 
Congress and to the people who are so concerned about the interests 
of this class of workers that they must accomplish their object in 
that particular way which, everybody now admits, is the only way 
it can be done.

For this reason, do you want a condition by which these people 
are to be compensated m Connecticut according to the laws of Con­
necticut and in New York according to the more beneficent laws of 
New York, and in Pennsylvania according to a different scale of 
benefits ana ideals, and out in Missouri probably not at all? What 
an undesirable situation that would be and now subject to just 
criticism.

There is no reason in the world why an injury resulting to an 
interstate commerce worker or to a maritime worker in New York 
should be compensated upon a different or better basis than an injury 
to one in Pennsylvania or New Jersey. While the Supreme Court 
undoubtedly was somewhat embarrassed, when the very nigh purpose 
of these acts was brought before it, to declare what the law is, there 
was only a majority of one that had courage enough to do it. It 
is mighty lucky for all of those workers and for the subject matter 
itself  ̂that the court did so, because now we have the field open and 
the right tribunal can act and a law can be passed that will be a 
model for compensation laws in many ways. But it is very important

DISCUSSION 4 7

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



at this stage that Congress does not do something of a bungling 
nature and pass a law that is archaic and out of date and a disgrace. 
That is why the subject now is getting acute.

Congress is likely to do something. It ought to do the right thing. 
It ought to enact a law that is as good as the law in force in New 
York or Minnesota or any other State, and perhaps just a little bit 
better. There is no reason why it should not do that, and it will be a 
regrettable thing if it passes a law such as we have in some States 
that I will not mention because I do not want to criticize any par­
ticular State. Such a law Congress may think will establish a prin­
ciple, but it will be a compensation law practically only in name. 
Congressmen may think if they pass a law establishing the principle 
that is the main thing. I f the principle is established but the pro­
vision is undesirable, your job is not done and it is going to be a 
complicated one. For that reason I think we had better go slowly 
until we get the thing done right.

Through the wisdom of the Supreme Court we have been advised 
how to do it and where to do it. Let us have the wisdom and the 
vigilance to see that it is done right. I should like to impress upon 
all of you the importance of appointing yourselves a committee to 
impress upon your Congressmen,.and upon others whom you may 
know to nave some influencê  the importance of not emasculating 
these bills and of not destroying them by passing something that is 
unworthy, but of passing something that is worth while. It is that 
thought that I have embodied in my resolution.

Everybody knows that we have the highest ideals in the world, 
and we would like to bless the whole universe if we could, but we 
are short of money and can not do it. We are very busy with our 
jobs at home, and when it comes to doing something that does not 
come onto our desk every day, we put it off, thinking we will have 
more time later. I know tnat is what I do. You are likely to 
do that same thing with this subject, but I urge each of you to 
make this a part o f  your duty, to bring to bear upon your Congress­
man every possible influence to amend those bills if they need 
amendment, to draft new bills if they are needed, and not to stand 
for any amendment that will make them worse.

When Congressmen find they are likely to be obliged to pass a 
bill in order to say, “ Well, we voted for a compensation bill, they 
may be willing to make it a compensation bill that is worthy of the 
name. I f they pass an unworthy bill, that will be unfortunate. 
The men who are in charge of this legislation before Congress have 
a very weighty responsibility, and you ought to do everything you 
can to help them discharge that responsibility.

I understand that the motion made was amended so that the 
committee who had charge of this matter for its present report be 
continued. I am in serious doubt about the wisdom of that. There 
are some members of that committee who are all right and some 
others who are hardly equal to the task, for instance, the chairman. 
He has felt that the little he might do would be so trifling that it 
would be almost not worth while to make the attempt. There 
ought to be some one on that committee who is a little nearer to the 
seat of government so that he can get to Washington often enough 
to know where the Capitol building is located. Some of us fellows
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in the Far West would have to be told where to go if we went 
down there, and we would not know what to do when we got there. 
There ought to be some one on that committee who is nearer at hand 
and gets to Washington so frequently that he does not feel strange 
in the town, and knows which end of the Capitol the Senate meets 
in and where the various committee rooms are located, and a lot 
of other details of that sort. It is quite important to have that 
sort of knowledge in getting around and promoting legislation of 
this sort. I served some little time in the legislature of the State 
of Minnesota, and I know something of the many details involved 
in getting action in any legislative body, and I apprehend that 
getting action in Congress is so much worse than what I have 
experienced that I would be a mere novice at the job.

It is my notion that this committee ought to be modified. I  am 
going to make a motion to that effect when I get through with these 
resolutions which I am about to offer. I am offering them because 
nobody else seems to have suggested any other plan, not because 
they have any particular merit.

Whereas the principle of compensation laws for work accidents has been 
quite generally adopted in foreign countries and American States and found 
by experience to be a highly satisfactory system; and 

Whereas there are in the United States more than 1,000,000 employees in 
maritime and interstate commerce, subject to occupational hazards of similar 
nature to those in other occupations to which compensation laws now apply, 
including in many States employees in intrastate commerce; and 

Whereas much confusion and perplexity as well as injustice results from 
conflicting remedies of liability laws in cases practically identical in the condi­
tions of work and result of occupational injuries; and 

Whereas the constitutional power to enact laws relating to liability for 
injuries in these occupations is vested exclusively in the Congress of the United 
States: Now, therefore, be it 

Resolved, That the International Association of Industrial Accident Boards 
and Commissions, consisting of compensation administrative bodies of the 
Provinces of Canada and several States of the United States, in the thirteenth 
annual convention at Hartford, Conn., this 14th day of September, 1926, does 
most earnestly and heartily recommend and petition the Congress of the 
United States at the coming session to enact suitable compensation laws for 
occupational injuries in interstate and maritime employments; be it further 

Resolved, That it is the sense and judgment of this association that com­
pensation laws for such employees should equal or excel the beneficial features 
of existing State compensation laws, both as regards the amount of indemnity 
and other provisions for the benefit of injured employees and their dependents, 
to the end that such act of Congress may serve as a model for compensation 
laws of the several States as well as avoid unfavorable comparison of its 
effects with the better type of the State compensation law in similar occupa­
tions and in States where large numbers of this class of workers are actually 
employed; be it further 

Resolved, That this association tenders to the Members of Congress and its 
committees the counsel and assistance of the officers and committees of this 
association in the work of framing bills for the consideration of Congress, or 
in any other manner in which it may be possible to render service in the enact­
ment of this class of legislation.

[A motion to adopt the resolutions was made, seconded, and unan­
imously carried.]

The Ch airm an . We come now to the motion that was pending. 
Mr. B rown. I think that the assembly will recognize the wisdom 

of the amendment that this committee be continued, not only because 
of the personnel of the committee, men who I am sure will give the 
subject very careful consideration and who have the ability to do
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so; but also because of the remarks from the chairman of the com­
mittee. From those remarks we are certain that they understand 
the intricate matters with which they have to deal. Though some 
of the members are farther from Washington than perhaps would be 
desirable, yet they are possessed of such understanding of the 
subject that I am sure they should be continued.

Perhaps it might be well if some member could be put on the 
committee who lives nearer Washington—perhaps some man from 
New York State or Pennsylvania who is well acquainted with this 
subject and who could cooperate with the committee. I give that 
merely as a suggestion.

[The question was put to a vote and unanimously carried.]
The C h a irm a n . Next is the report of the committee on the Wen­

zel resolution. I do not believe Mr. Kingston is here. Is there any 
member of the committee prepared to make a report?

Mr. W ilc o x .  Mr. Kingston sent me a copy of a report he had 
drawn up. The committee was unable to meet. We had to carry 
on our consideration of the question by correspondence, and Mr. 
Kingston sent me his own type of report. He was making a report 
as chairman of the committee for himself alone. I understood he 
was sending that on. I returned the copy he gave to me.

Mr. S in c la i r .  I  have a copy of that report here.
The C h a irm a n . Will you read the report?
Doctor D o n o h u e . As I happen to be a member of that commit­

tee also, I might say that that document is a pretty lengthy one, 
like the one I read this morning. It covers, I should say, largely 
Mr. Kingston’s personal views and cites a number of instances 
of court cases. I scarcely think we would accept it as the report 
of the committee; at least I, as a member of the committee, should 
not want to accept it as its report.

While there are some very interesting things in it, there is also a 
lot that is not of very much concern to us. If you feel you want to 
take the time to have this paper read, it may be interesting, and it 
may not in some respects. Personally, I would not accept it as a 
report.

The C h a irm a n . You have read the report?
Doctor D o n o h u e . Oh, yes. Mr. Kingston sent me a copy of his 

views. I suppose he intended that this should be a report of the 
committee, but I doubt if the other members have the same views on 
this matter as he has.

Mr. McShane. I  would suggest that inasmuch as the committee 
has not met, and, as I gleaned from the remarks made by Doctor 
Donohue, that this report is more or less argumentative, the com­
mittee be given the privilege to go over that report and to submit 
a report that is less voluminous, taking out the arguments, and then 
letting the arguments come out on the floor after its recommendation 
is made.

Mr. S te w a r t . Mr. Kingston sent me a copy of this report. It 
is not a report of the committee to this convention in any sense that it 
suggests anything for us to act on. It simply continues Wenzel’s 
line of argument. It lengthens Wenzel’s speech; that is all it does. 
It recommends nothing, and to adopt it would neither approve of
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Wenzel’s resolution nor disapprove it. If you adopt Kingston’s 
report you are right where you were before so far as any indorsement 
of the Wenzel resolution is concerned.

I think we all appreciate pretty fully the importance of the Wenzel 
resolution and what it means. It seems to me the thing to do is to 
refer this matter back to the committee, and substitute some one 
else in Mr. Kingston’s place at this convention, because I can assure 
you that it is not a report that would put the convention on record. 
I believe Mr. Sinclair will agree with me.

Mr. S i n c l a i r .  Evidently this is a warm subject at this convention. 
This paper does not purport to be any more than Mr. Kingston’s 
opinions on the matter, which lead up to a suggestion that you apply 
common sense in this matter. That is about as far as it goes. He 
gave the members each a copy, and I thought that a copy would be 
forwarded here. If you have not a copy, there is one here at your 
disposal. I have no desire to press Mr. Kingston’s report because 
we have never met about it.

Mr. S t e w a r t .  Mr. Kingston did not suggest that we use common 
sense. He suggested that we accept the theory of preexisting disease, 
and the convention ought to dispose of that in some way.

Mr. W i l c o x .  I think it is fair to Mr. Kingston to state that the 
matter submitted is the opinion of only one of the members of the 
committee. I think it so states in the paper. When I suggested 
that perhaps we ought to have that paper read, it was rather to 
get something before us to discuss. I had rather definite views 
myself, and I told Mr. Kingston in a letter I wrote him that I did 
not subscribe to his views, and I do not yet. I am willing to sit 
with the committee.

[Doctor Donohue seconded Mr. McShane’s motion.]
M r. M c S h a n e . I shou ld  be very  g la d  to  have the secretary ’s sug­

gestion  substituted fo r  m y  m otion .
[The second agreed to the substitution.]
Mr. D u x b u r y .  I do not know that I  am clear as to what the 

motion is. I will state the motion as I recall it: That the place 
of Mr. Kingston be filled by appointment of the president, that 
the committee may make a report at this convention. We have no 
report.

I have the honor of being a member of that committee, and I 
have a copy of Mr. Kingston’s paper. However, I have not become 
as excited as some people have become after having read it. I do 
not know that it contains any virulent poison. It seems to me rather 
a discourtesy to Mr. Kingston not to read it. In fact, I feel that 
this convention does not seem exactly what it used to be without 
his being here. I should hate to have the impression prevail that 
he had prepared some views which we thought ought not to be per­
mitted to be exposed. I hardly think the paper warrants any such 
feeling. In fact, I thought it was a rather able presentation of 
the situation as it exists and a citation of a good many authorities 
that might be interesting to those who had not thought much about 
it. To me it was a very interesting paper, with considerable informa­
tion in it.

Neither was I so terribly excited about Mr. Wenzel’s resolution. 
I f  you will read his paper (which was not read at the convention) 
in the report of the proceedings of the Salt Lake City convention,
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you will find he had some matters to which he had given serious 
thought, and they might have been some things in your experience. 
As I remember it, he did not have any very definite conclusions; 
he just stated some of the situations that arise and handed the 
matter over to this association for consideration.

We ought not to be afraid of anything that pertains to our activ­
ities. We ought not to assume that it is impossible for us to make 
progress along certain lines, for in many particulars we have not 
yet reached perfection. The subject of Wenzel’s resolution is one 
that has perplexed most of you. His paper was not read at the 
Salt Lake City convention, and, as I said, if you will read that first 
the resolution itself will not be so startling. There is nothing start­
ling in the paper.

Mr. M c S h a n e . I do not think it was the purpose of any member 
here to keep out of the record any argument that Mr. Kingston 
wanted to make. It was my understanding that this was not a re­
port; that we did not have anything before us. Personally, I have 
the highest regard for any opinion that may be expressed by Mr. 
Kingston. When there is a proper report for us to act upon I 
should be very glad to listen to the paper. But I understand that 
this paper is an argument and not a report, and that is why I made 
the motion I did.

The C h a irm a n . There are three members of the committee here, 
two of whom say they would not concur if it were in the nature of 
a report. Consequently, it is not a committee report. I do not 
think it would be considered discourteous to Mr. Kingston if we 
took the procedure suggested, because his paper is not a committee 
report.

Is there any further discussion? I f not, I  will put the motion to 
a vote. If it is left to me to appoint the substitute member, I will 
put Mr. Sinclair in Mr. Kingston’s place.

[The question was put to a vote and unanimously carried.]
The C h a irm a n . The Chair appoints Mr. Sinclair in place of Mr. 

Kingston on this committee and requests the members to hold a 
meeting this evening at their convenience.

[The paper of Mr, Kingston, heretofore referred to, is as follows:]
PREEXISTING DISEASE—ITS RELATION TO INJURY BY ACCIDENT 

UNDER WORKMEN’S COMPENSATION LAWS

A REVIEW OF THE SUBJECT BT GEORGE A. KINGSTON, COMMISSIONER OF THE ONTARIO 
WORKMEN’S COMPENSATION BOARD

[Submitted but not read]

At the convention last year at Salt Lake City, Representative 
R. E. Wenzel, of North Dakota, after presenting a very excellent 
paper on the subject of preexisting disease and its relation to work­
men’s compensation, moved the f(Slowing resolution!

Whereas it i$ one of the aims of the International Association of Industrial 
Accident Boards and Commissions to bring about equity and uniformity in 
the administration of workmen’s compensation legislation; and

Whereas it is the opinion of the representatives of the International Asso­
ciation of Industrial Accident Boards and Commissions from the Provinces 
of the Dominion of Canada and States of the United States, assembled at this, 
the twelfth annual meeting of said association, held in this year 1925 in the
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PREEXISTING DISEASE 53

city of Salt Lake City, Utah, that equitable administration of such workmen’s 
compensation legislation will be furthered by and through the uniform adoption 
and adaptation of the following basis for the handling of preexisting disease 
cases arising in the course of industrial employment, to wit:

That, in case of aggravation of any disease existing prior to such injury, 
the compensation shall be allowed only for such proportion of the disability 
due to the aggravation of such prior disease as may reasonably be attributable 
to the injury; and

Whereas it is the further opinion of such representatives that it may reason­
ably be expected that definite and proper expression and publication of such 
opinion will hasten the uniform adoption and adaptation of such basis for 
the handling of preexisting cases: Now, therefore, be it

Resolved,, That the various industrial accident boards and commissions of 
the Provinces of Canada and the States of the United States be, and they 
hereby are, urged to accept, adopt and adapt the foregoing basis in the han­
dling of preexisting disease cases; and that the same be done as speedily as 
possible through the adoption and publication of rules by such bureaus or 
commissions, wherever they possess the power; and that, wherever such 
power is not now possessed, such bureaus, boards, or commissions sponsor the 
necessary legislative amendments to make this-resolution effective; be it further

Resolved, That due and proper publicity be given the passage of this reso­
lution.

This resolution was referred to the committee on resolutions, of 
which Representative F. A. Duxbury, of Minnesota, was chairman.

The report of this committee which was adopted at the closing 
session o f  the convention was as follows:

That the said resolution and paper offered by Mr. R. E. Wenzel, together 
with this report, be referred to a special committee of five members to be 
appointed by the president elected at this convention, to consider the subject 
matter and the provisions of compensation laws relating thereto, as well as 
the state of the law generally on the subject, with such recommendations for 
the action of this association on the subject as the committee may determine, 
to be submitted to the next convention of the association.

Pursuant to the authority thus given, President Williams ap­
pointed the following special committee: Georjre A. Kingston, of 
Ontario, chairman; Fred W. Armstrong, of Nova Scotia; F. A. 
Duxbury, of Minnesota; Fred M. Wilcox, of Wisconsin; and James 
J. Donohue, of Connecticut.

It has been found practically impossible for the committee to 
meet prior to this Hartford convention, and I am not sure that the 
committee is in complete accord on all points involved in the subject. 
It is felt, however, that Mr. Wenzel has in his very excellent paper 
presented to the association a problem with which our boards and 
commissions in greater or less degree are confronted constantly, and 
he is deserving of the thanks of the association for his contribution 
on the subject. Whether we should pass the resolution in this 
convention and seek to make it effective may, perhaps, be open to 
some question.

The proposal, in effect, is to say that this association desires our 
respective legislatures to direct tliat in all cases coming before our 
various boards we shall determine to what extent, if any, the dis­
ability is due to or prolonged by a preexisting disease, or, to put it 
the other way, to what extent a preexisting disease has been aggra­
vated by the accident in respect to which compensation is claimed.

I grant you that in many cases, regardless of legislative enact­
ment, the common sense of the situation compels us to make such 
determination, but there are so many cases in which obviously on 
the one hand the preexisting disease has so little bearing on the
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result of the accident or on the other hand the accident bears so 
trifling a relation to the preexisting disease that to be called upon 
to make a decision on relative importance of these factors in every 
case would probably be considered by most of us as going too far.

Perhaps no two workmen are in absolutely equal degrees of 
physical fitness. At all events, while many workmen are what we 
might call practically perfect specimens of humanity, very many, 
probably the vast majority of them, are in varying degrees under 
par, and this for a variety of reasons. I might mention a few that 
will readily occur to everyone’s mind. One man has a weak heart, 
another weak lungs, another perhaps has been undernourished, an­
other has developed a kidney condition, another has neglected his 
teeth so that his system is poisoned from this sort of infection, 
another has some form of venereal disease, another has varicose 
veins, another has an arthritic condition of his joints, others have 
met with some sort of accident in childhood which has left a de­
formity and a consequent weakness of some sort, while a great many 
are simply afflicted with old age. One could go on and mention 
an almost infinite number and variety of conditions which in 
themselves more or less impair the efficiency of a very large per­
centage of our workers; yet they do work, they must work, and their 
services usually are accepted without any regard to these weaknesses. 
I  suppose it must be said, however, that production is more or less 
affected by these varying conditions of fitness, because in theory 
at all events a perfectly fit workman should produce more than 
one much below par, but, as I say, there are so few who are perfect 
and so many under par that from the point of view of practical 
industrial management men are taken as they come and as we 
find them and rarely is any distinction made as to wages on this 
account. “A man’s a man for a’ that.”

Now comes an accident, say, a fall, with a bad bruise and a broken 
leg, When it happens in the case of the physically fit A -l man, 
if no vital part is seriously injured, you are going to get a quick 
recovery and a minimum of time loss for such an accident and 
probably no permanent partial disability, but let the same accident 
happen to a man afflicted with one of the many conditions or ills 
that flesh is heir to—take for example the man with a bad case of 
pyorrhea and whose teeth are badly infected (a very common con­
dition)—and it will cost probably twice or three times as much time 
loss as well as a much larger medical-aid bill, and in the end it will 
probably leave a condition calling for a more or less substantial 
award for permanent partial disability. I -do not think any of us 
would think of saying to the last named: “ We are going to allow 
you just the same and no more than we were required to pay in 
the first-named case,” yet if the resolution under discussion were 
made effective by legislation and we were called upon to decide in 
case No. 2 how much of the disability was due to the preexisting 
condition of the workman’s teeth, we would probably be warranted 
in making a finding that possibly half or more could be charged up 
to such condition.

Let me cite another type of case. A workman gets a bit of cinder 
or dust in his eye. He naturally rubs it and an iritis is set up. 
It does not respond to treatment, and upon a  blood test being taken
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it is found to be very positive X X X .  In spite of all that medieal 
aid can do, he loses the sight of the eye. The question at once 
confronts us: Should that man be compensated as for loss of eye 
on account of its being injured by accident? I would say “ no,” 
because, looking at it from a broad common-sense point of view, I 
would say the accident, if it may be so described, did not contribute 
in a material or substantial sense to the loss of the eye.

But suppose we take this same man, or at least a man in the same 
condition, and he meets with a serious accident—a scaffold breaks 
resulting in a compound comminuted fracture of the arm, the bones 
will not unite probably because of the condition referred to and 
amputation becomes necessary. Would any of us hold that this 
unfortunate man should be deprived of compensation as for loss 
of arm on this account, or if called on to apportion the cause, where 
would you draw the line? As I said above, most of these cases 
can be determined by the exercise of ordinary common sense in 
relation to the evidence adduced.

Much has been said and written in the reported cases in England 
and America on this subject. The leading case in the former coun­
try was decided in the House of Lords in 1910—Clover Clayton & 
Co. v. Hughes (3 B. 275). That case, judging from the words of 
Lord Chancellor Loreburn, seems to go probably farther than many 
of us who are not bound by the decision would" care to go. It was 
only a bare majority of one decision and as a matter o f  actual de­
cision it merely held that there was evidence upon which the county 
court judge who originally tried the case was entitled to hold, on 
the conflict of evidence, in the claimant’s favor, and having so held 
his finding of fact should not be disturbed. Had the county court 
judge found the other way on the facts, and I think without strain­
ing the situation at all he might well have done so, it is morally 
certain, I think, that the House of Lords would not have disturbed 
such finding. It is not the finding of fact in favor of the claimant 
in tills case, however, that makes it so important. It is the state­
ment by the judges, particularly the lord chancellor, of the impor­
tant principles of law governing such cases that causes the case to 
be so widely quoted and relied on.

The facts m the Clayton case, shortly stated, were as follows: 
A workman died from tne rupture of an aneurism; the county court 
judge found as a fact that the rupture was caused by the strain of 
the work deceased was engaged upon and consequently that the 
rupture was an accident arising out of the employment. In giving 
the judgment of the House of Lords simply determining that there 
was evidence which entitled the trial judge to make this finding, 
the lord chancellor said:

There must be! some relation of cause and effect between the employment 
and the accident as well as between the accident and the injury.

Then after quoting with approval the reasoning of Lord Lindley 
in the Fenton v. Thorley case, decided in 1903, as to the meaning of 
the expression “ injury by accident,” he continues:

It seems to me enough if the employment is one of the contributing causes 
without which the accident which actually happened would not have happened, 
and if the accident is one of the contributing causes without which the injury 
which actually followed would not have followed.
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Then, answering the argument that upon the above statement 
everyone whose disease kills him while he is at work will be entitled 
to compensation, his lordship negatives such idea and says, and this 
seems to qualify the broad statement above quoted:

It may be that the work has not as a matter of substance contributed to the 
accident though in fact the accident happened while he was working. In 
each case the arbitrator ought to consider whether in substance, as far as he 
can judge on such a matter, the accident came from the disease alone, so that 
whatever the man had been doing it probably would have come aU the same, 
or whether the employment contributed to it. In other words, did he die from 
the disease alone or from the disease and the employment taken together, 
looking at it broadly? Looking at it broadly, and free from over-nice con­
jectures, was it the disease that did it or did the work he? wad doing help in 
any material degree?

It seems to me the last few lines above quoted constitute the sum 
and substance of this decision and it really means nothing more 
than that the judge when called upon to decide the facts in such 
cases must use ordinary common sense and should not be over- 
technical or narrow minded in sizing up the situation on the evi­
dence before him.

In the case of Doughton v. Heckman (1913; 6 B. 77) a workman 
died suddenly shortly after pushing a heavy truck. There was evi­
dence that though he had fatty degeneration of the heart, it would 
not have failed had it not been subjected to a strain, and therefore 
the trial judge held there was an accident. On appeal the court 
simply held that there was evidence upon which the county court 
judge was entitled to make the finding he did.

In McArdle v. Swanson (1915; 8 B. 489) the facts were very 
similar to the Clover Clayton case—rupture of an aneurism of the 
aorta in the course of his work, but because it occurred while the 
workman was doing the lightest part of his ordinary day’s work and 
he had a heart disease condition of long standing, the county court 
judge held that there had been no accident within the meaning of the 
act. The court of appeal held that this was a misconstruction and 
decided that as soon as it was ascertained that the rupture occurred 
by reason of a strain at work, however slight that strain might have 
been, an accident within the meaning of the act was proven.

The cases cited above indicate how far the courts have gone in 
England in giving a liberal interpretation to the words “ injury by 
accident arising out of employment,” and perhaps it is small wonder 
that in many quarters there should be a desire to apportion the 
cause, particularly in cases where it is so obvious that the preexisting 
disease is by far the most important factor in the cause of the dis­
ability or death. With all respect to the court of appeal in England, 
I am* satisfied we would not in Ontario have found in the circum­
stances related in the McArdle v. Swanson case, above cited, an 
accident within the meaning of the words “ injury by accident arising 
out of employment.”

At the last session of the Ontario Legislature a bill was introduced 
which was designed to give the board authority to have regard in 
death cases to the effect of a preexisting condition in the workman, 
so it would be possible to make an award having regard to all the
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circumstances. The following is the wording of the proposed 
amendment:

Where death does not wholly result from an injury, but in the opinion of 
the board partially results therefrom, or is contributed to or hastened thereby, 
the board may make a payment or award a pension to the dependents com­
mensurate with the extent to which, in the opinion of the board, such injury 
causes, contributes to, or hastens such death.

Although this was designed and submitted as an added benefit to 
workmen, labor representatives were afraid of it and urged that the 
bill be withdrawn, which was done.

I may say here that in Canada the Province of New Brunswick 
has such a provision in its compensation law, as follows:

In any case of aggravation of a disease existing prior to such injury com­
pensation shall be allowed only for such proportion of the disability due to 
the aggravation of such prior disease as may reasonably be attributed to the 
injury sustained.

Reference to a few cases decided by our Ontario board will indi­
cate our feeling in regard to many of the cases in which the subject 
under discussion has arisen.

Claim 14236.—A workman fell in the water and with much exertion pulled 
himself out, worked a week or two after and then quit, died two months later 
of heart disease. Held that death was not due to accident.

Claim ST8226.—Captain S. was in a shipwreck on Lake Ontario—not hurt 
but suffered from exposure; he continued on another ship all the remainder 
of that season (4 months) and took a job in a mill, for the winter. He is 
said to have lost his nerve, developed heart trouble and died about a year 
after the shipwreck incident. Held death not due to injury by accident.

Claim 1221$ .—A number of fishermen, claimant included, were engaged in 
pulling in their net. It suddenly gave way and they all went down in a bunch 
against the cabin of the boat. Claimant was picked up helpless and died 
shortly after. He had a “ bad heart” before but claim was allowed as it 
seemed clear the accident was the immediate cause of death.

Claim ST5749.—A conductor on a radial car was found dead alongside the 
track at a curve in the road, having evidently fallen off the car. He was 
found within 15 minutes after the fall. There were no serious bruises on 
head or body to indicate damage by the accident to any vital spot. A post­
mortem indicated a bad heart and it was urged that the fall had not killed 
the man, but that he died first and that the fall was the fall of his dead 
body. The board held that the fi 11 being established from which death might 
have resulted, though not likely to do so in a healthy man, the accident was 
the immediate cause of death.

Claim 86898.—Workman in the course of his employment twisted his leg 
a little and it snapped. It was found he had cancer at the time and he died 
of cancer two and a half months later. The board allowed the claim as regards 
temporary total disability up to the date of his death but rejected the death 
claim, as it was considered death was not due to the accident.

It seems altogether likely that in the last three cases cited had the 
provisions of the bill above referred to been a part of our law, the 
causes would have been apportioned on such basis as the board 
deemed reasonable instead of either wholly rejecting or allowing 
claims in full.

In cases involving merely permanent partial disability, we find 
ourselves making such apportionment almost every day. Many of 
these are cases where there is only a slight accident but by reason 
of some prior condition, such as mentioned above, there is incom-

18801°—27-----5

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



5 8 REPORTS OF COMMITTEES

pletc or very slow recovery. We simply size the situation up from 
a common-sense point of view and try and allow what is fair having 
regard to all the circumstances.

Mr. Wenzel in -his able review of this subject cites a number of 
interesting cases to which it may be appropriate to make passing 
reference in this connection. The decision in the first case cited, 
Miami Coal Co. v. Luce (131 N. E. 824), froift Indiana, is short and 
to the point and I am sure will appeal to every one here as properly 
expressing the duty of each administering board.

It was the duty of the members of the board to bring to bear their experi­
ence and knowledge, and to exercise their reasoning powers, and moreover, 
it is sufficient if there be a causal connection between the injury and death. 
The injury need not be the sole cause.

Case No. 2, Indian Creek Coal & Mining Co. v. Calvert (119 
N. E. 519), is almost on all fours with the (Tlover Clayton English 
case as to the facts and it is noted that the Indiana court adopts the 
identical language of Lord McNaughton in the famous Fenton v. 
Thorley case, which was adopted and recognized as conclusive by 
Lord Loreburn in the Clover Clayton case as to the definition of 
accident.

My own feeling with regard to this Indiana case (and I feel the 
same about the Clover Clayton and McArdle cases) is that it is not 
really fair as between man and man where the preexisting condi­
tion is such a substantial factor in the cause of death as appears 
in these two cases to charge industry with all the consequences of a 
death under such circumstances. At the same time one naturally 
feels in such cases that but for the strain in question, slight though 
it mav have been, death would not have resulted quite so soon and 
therefore to deny compensation absolutely would seem harsh. We 
feel in Ontario that the sensible thing is to be permitted under such 
circumstances to apportion the relative value of the factors entering 
into the cause of death.

Referring to the Jones case from Illinois, No. 4 of Mr. Wenzel’s 
list, the judgment of the court does not appeal to me as warranted 
by the facts quoted. The man did not meet with an accident, so far 
as anyone saw. He was simply found unconscious at his work, hav­
ing suffered a stroke (cerebral hemorrhage). It is easy, of course, 
to imagine that the exertion entailed in his work (though this was 
not out of the ordinary), or the heat of the molding room during 
pouring operations may have contributed in some slight degree to 
the stroke coming on when it did, but it seems to me a far call to 
say that such a stroke was an accidental injury in view of the known 
preexisting condition of arterio sclerosis, high blood pressure, and 
the natural condition following excessive alcoholism. I am satis­
fied that in Ontario we would reject a claim under such circum­
stances, or if we were permitted to apportion the cause of death, a 
very slight percentage, if any, would be allowed as for the factor 
of accident.

The decisions in the other four cases cited by Mr. Wenzel contain, 
important expressions of the law, and I wish to quote two of them 
particularly as part of this record—one from Illinois and one from
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Utah. I do not think that any of us will disagree with the important 
principles of law here stated.

In No. 5, the Peoria Terminal Railway case, where a fireman evi­
dently had fallen from his engine and was picked up dead, autopsy 
showed he had several preexisting conditions.

Decision.—The burden rests upon the claimant to show by competent testi­
mony that he was injured in the course dtf employment, and such proof must 
be based on something more than a mere guess. Such proof, however, may be 
circumstantial evidence. I f  the facts proved give rise to conflicting inferences 
of equal degrees of probability, so that the point between them is a mere matter 
of conjecture, then the applicant fails to prove his case; but where the known 
facts are not equally competent, where there is ground for comparing and 
balancing probabilities at their respective values, and where the more probable 
conclusion is that for which the applicant contends, an inference in his favor 
is justified.

Even where a workman dies from a preexisting disease, if the disease is 
aggravated or accelerated under circumstances which can be said to be acci­
dental, his death results from injury by accident. We think it is clear that 
the conclusion necessarily follows that death was accelerated by the fall from 
the engine* and therefore the injury resulted from an accident. The proximate 
cause of death was the fall from the engine and not the disease. This infer­
ence from the facts is more reasonable than any other inference that can 
fairly be drawn therefrom.

This is much like the case from Ontario, mentioned above, of the 
conductor falling from a radial car. The same principles of law 
so aptly stated by the Illinois court, as above quoted, were in the 
mind of the Ontario board in reaching its decision in the case 
referred to.

In the Tintic Milling Co. case from Utah, a workman was said to have a 
dormant tubercular condition, lighted up by being gassed from fumes from 
a roaster.

Decision.—There is ample evidence in the record to sustain the findings 
of the commission either that the injury was caused by the occurrence of 
January 17, 1921, or that said occurrence lighted up a dormant condition 
which previously existed. The disease of pulmonary tuberculosis, with which 
claimant was afflicted, would not seriously interfere with his regular employ­
ment, for it appears that during the year previous the claimant worked 356 
eight-hour shifts out of a possible 384, but that within five days after this 
occurrence he was unable to work, and continued to be disabled. We have 
already stated that under our statute no compensation can be allowed for 
a disease except where the disease is a result of an accident. The word 
“ accident ” refers to the cause of the injury, and it is here used in the ordinary 
and popular sense as denoting an unlooked-for mishap or an untoward event 
which is not expected or designed by the workman himself. As a physiological 
injury, as a result of the work he is engaged in, an unusual effect of a known 
cause, a casualty, it implies that there was an external act or occurrence 
which caused the injury or death. It contemplates an event not within human 
foresight and expectation. If the injury is incurred gradually in the course 
of the employment, and there is not any specific event or occurrence known 
as the starting point, it is held to be an occupational disease, and not an 
injury.

Under the California law, a section of which I quote, the industrial 
commission of that State is entitled to apportion the cause of dis­
ability as between preexisting condition and accident.

The term “ injury” as used in this act shall include any injury or disease 
arising out of the employment. In case of aggravation of any disease existing 
prior to such injury, the compensation shall be allowed only for such propor­
tion of the disability due to the aggravation of such prior disease as may 
reasonably be attributable to the injury.
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An interesting decision was rendered by the commission in Decem­
ber, 1925; which I have had the opportunity of reading, and I wish 
to quote it as a part of this record.

Claim 16996—F. J. Kelly.—Applicant was employed by an oil company as a 
pump mechanic. While using a 44-inch Stillson wrench with a piece of pipe 
over the end of it to give additional leverage he felt a stinging sensation in the 
vicinity of his heart. A short time later he began to spit blood and went home. 
At the time he was putting his entire strength into an effort to loosen a T. 
Medical examination two days after this occurrence disclosed a chronic endo­
carditis of some years’ standing, together with a decompensation. He was 
removed to a hospital and continued under treatment until April 28, at which 
time all symptoms of decompensation had disappeared. Auricular fibrillation 
was noted at that time which, in the opinion of the attending physician, made 
it unwise for him to return to his former work. After a further period of four 
weeks’ rest he went back to work and continued for a couple of months. On 
lifting some pumps he had a new hemorrhage. Examination at this time, July 
19, 1924, disclosed chronic endocarditis and myocarditis, auricular fibrillation, 
and some congestion of liver and lungs. In the opinion of the doctor who 
examined him at this time, pulling on the wrench on March 28 was the exciting 
cause of the fibrillation and cardiac decompensation which followed. The ap­
plicant continued disabled, and in July, 1925, submitted to a further examina­
tion, which disclosed him still suffering from the auricular fibrillation and 
decompensation, with marked left ventricular preponderance and vital capacity 
57 per cent. This examiner was of the opinion that the strain in March was 
an exciting cause, which, superimposed upon a heart already affected, resulted 
in disability. Other examiners testified that while the strain had some effect 
upon the chronic condition they were unable to estimate the extent of its 
results or how long disability from it would continue. The medical director 
of the commission, after a review of the entire record, reported that the evi­
dence showed the man had a very badly diseased heart that was getting 
progressively worse, and that under the conditions presented, sooner or later 
even ordinary activity would become too much for him. In his opinion the 
strain added something to the incapacity. The permanent disability for the 
entire condition was rated at 75. It was held that inasmuch as the man was 
able to work effectively previous to the strain and following it was shown to 
have a condition which caused disability and will prevent his ever again reach­
ing the same degree of efficiency, he has suffered a permanent disability, due 
to the injury which, in consideration of his preexisting chronic heart condition, 
amounts to one-third of the entire rating or 25 per cent.

The facts in the above California case are so similar to those in 
the Clover Clayton and McArdle cases above cited that any juris­
diction feeling bound by the principles of law set forth in these 
English cases would have allowed compensation in full as for injury 
by accident, and I confess that on the facts as stated I would rather 
allow such a claim than reject it if I had to choose between one or 
the other course; yet, one can not help but feel that as»between man 
and man the California commission has done what seems fairer in 
this case than either to allow in full or to reject it altogether.

Sizing up the whole situation it is felt that there is much to be said 
in favor of the idea which Mr. Wenzel evidently had in mind in pre­
senting his resolution at the Salt Lake City convention.

The Ch a irm a n . Next is the report of the committee on statistics 
and costs, including reports on remarriage and on administrative 
costs, by L. W. Hatch.

Mr. H a t c h . I  have a rather informal report for the committee on 
statistics and costs, partly for the chairman and three members of 
that committee, and partly for the chairman. However, I  have 
reduced what I want to lay before you to writing.
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REPORT OF COMMITTEE ON STATISTICS AND COMPENSATION 
INSURANCE COSTS

BY L. W. HATCH, CHAIBMAN

There are at this time two' matters which may be styled "  unfin­
ished business” and one of “ new business*” which during the past 
year have been in the hands of the committee on statistics and con­
cerning which some report on behalf of the'committee should be 
made here. The unfinished business includes the subjects of reirfar- 
riage experience and administrative cost; the new business relates to 
revision of the standard plan for accident statistics.

STATISTICS 07 BBMARSIAGE

An interim report on this subject was made a year ago. It was 
then hoped to make definitive report on it this year. The chairman 
is compelled to report, however* that such final report is not yet 
ready. I  had hoped, as explained at last year’s convention, to com* 
plete this year a plan based on experience in New York in developing 
such statistics which could be laid before the committee on statistics 
for consideration, with a view to adoption as a standard plan.  ̂.This 
hope has been frustrated because other more important statistical 
wtek has prevented such-preliminary development in New York. It 
can OBly he suggested, therefore, that this subject of remarriage 
statisticSrfefeJeft with the committee for another year.

STlSISTICS OF ASfflKISTBATrVB COSTS

Here also the chairman is compelled to report that while he has 
individually given considerable thought to the matter he has not been 
able, to find time in the past ^ear to arrive at suggestions sufficiently 
concrete or comprehensive to jiistify submission to the committee by 
correspondence:, or conference. ' &s pointed out in the discfossion of 
the'subject ht the last conventionale problem of comparable data on 
this ma^iy underthe widelyvarjjnglaws and. procedure in the dif- 
forentjurisdictions, is far from siiQple.; That, coupled with the sig­
nificance and delicacy of the subject} will necessitate a good deal of 
investi^ation and study beforeconcluiHcn or recommendation of any 
finalifjr can be presented; This subject HUso will have to go Oyer for 
MDtba year.

BEKfgnUT OP STABDABB ILAN FOB A<$H>EST STATISTICS

. DurijMTthe^ar a new matter has come up ^hich is of much more 
lmportan^than the two ̂ particular subjects abowf referred to. This 
is the.quSii^n of some revision of the standard Plan for accident. 
st^fj^^ll^Sliffloeiation. This aroseasfollowfc:
. JLijr mein^s of this association are' probably Tfamiliar with the 
fact that at tiie National Conference on Industrial Accident Pre- 
ventionjheld in Washington in July of this year uipder the auspices 
*w United States Department of Labor, the general subject of 
tne conference was the “ value of statistics for acci«ent preventi0n-” 
Among others, a committee on classifientinnnf Jn̂ 'iistri'ss—foruse in
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connection with accident statistics—was appointed at this confer* 
ence. This committee consisted of six members, four of whom, includ­
ing the chairman, were members of the committee on statistics of 
this association. The other two represented, respectively, the Na­
tional Safety Council and the National Council on Workmen’s Com­
pensation Insurance. As soon as this committee began consideration 
of the subject referred to it it promptly developed that the particu­
lar thing and the only thing it could take up was whether or not 
the standard industry classification of this association needed revi­
sion, and if so, how such revision could best be carried out. This 
question soon broadened also into that of whether, after 10 years 
of experience under it, the entire standard plan for accident sta­
tistics of this association should not now be restudied with a view to 
revision in the light of experience and recent developments in indus­
try, accident prevention, and statistics. The result was that the 
national conference committee reported,unanimously as follows:

The committee finds—
(1) That some revision of the existing plan for standard and uniform accident 

statistics of the International Association of Industrial Accident Boards and 
Commissions seems desirable.

(2) That such a revision is a matter requiring study and time;
(8) That pending such a revision the use of the existing plan is urged;
(4) That the most promising means of revision would be utilization of tfie 

machinery of the American Engineering Standards. Committee, as it is bring 
employed for development of standard industrial safety-code rules; anj}'

(5) That the logical and appropriate agency to sponsor revisloriUr 
means would be the International Association of Industrial Ajgfdent Boards 
and Commissions, under whose auspices the existing plan 9dir3eveloDed.

The committee therefore-recommends—
That this committee be temporarily continued and' authorized to take up 

negotiations with the International Association of industrial Accident Boards 
and Commissions and the American Bngineering-gtandards Committee looking 
to revision of. the standard plan by this means'

This report was adopted, by the conference, and Accordingly, ..as 
chairman of .the Washington committee, and, appropriately also, as 
chairman of your committee on statistics, I  now -present this proposal 
of the Washington, conference for your consideration. Before leav­
ing it with-you for discussion let'me make four comments in order 
to mak«S the situation as clear a^possible.

In-the first place, the Washington conference proposal i&cnot in the 
least degree unfriendly toward this association’s standard phwfT’Oh 
the contrary, that plan wag'fhere recognized as the: only one a cta b le  
and in use" both by publifc ail'd private agencies, and-the pne whose 
use should be extended; The proposal to study the qgcstion o f 
revision was solely w itjf a view to Taking it more widely iwofuli' i f  
possible. .

Secondly, while £he Washington resolution proposedv*“ %»Jffi 
the question of revfigW not only with this association !).® witn thff 
American Engineering Standards Committee r̂-I ha^#^® 1* the 
responsibility of/deferring any approach whateve^^p^ t̂heMatter 
ngencyprior to facti0n on the proposal by thisassociation. That 
is not only becafnge it seemed to be the mosti'gractical course as a 
matter of procedure but because it seemed clearly to be due to tins 
association, und%r whose auspices the standard plan was onginailj 
developed..
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In the third place the course suggested to this association by the 
Washington conference has the approval of four members of your 
committee on statistics, including representatives of the United 
States Bureau of Labor Statistics (Mr. Baldwin), Ohio (Mr. Bea- 
sor), Pennsylvania (Mr. Maguire), and New York (Mr. Hatch), 
all of whom were members of and participated in the aiscussions or 
the Washington committee.

Fourth and finally, for this association to utilize the services of 
the American Engineering Standards Committee is not a new thing 
at all. The association has already sponsored development through 
that agency of four different industrial safety codes. The present 
proposal is only to utilize the same technical machinery for develop­
ment of standard accident statistics as a tool for accident preven­
tion which has been found highly important in the making of and 
securing best results from safety codes.

DISCUSSION

Mr. H a t c h .  That is the report of the committee for the record. 
What it does is to lay before you this proposal of undertaking a 
study of some revision of the standard plan for accident statistics, 
with a view to bringing it up to date, getting the benefits of the 
fruits of experience, and if possible extending its use.

One of the most interesting things and a thing in which I think 
this association may take some satisfaction was the fact that while 
that conference represented the State departments, such as are rep­
resented here, it also very widely represented insurance companies 
and private employers and safety organizations.

Personally, I was pleased to see that when it came to statistics 
the standard plan was regarded as the thing to use, as far as it 
could be used. But the question of whether tliere ought to be some 
revision of that plan, possibly an amended form of it as an alterna­
tive to the full plan, and which would be more widely used, seemed 
to be a very important and a very practical one. In the discussions 
of this temporary committee at Washington the question was raised 
as to the best way to do that.

The committee on statistics of this association is made up of men 
in charge of statistical work in various States. Like all of you com­
missioners, every one of us is a pretty busy man at all times. We 
usually think we have a little more to do than we can do with the 
resources given us. The matter of revising the standard plan, on 
which five years’ work was spent before it was completed by the 
committee on statistics, is one that can very easily be laid at the 
door of the committee on statistics and lie tliere until it freezes. It 
is too big for any one of us to tackle.

May I interject that we are under a tremendous debt of gratitude 
to the late Doctor Downey, of Pennsylvania, who personally went 
ahead and blazed the way for all that work, at tremendous sacrifice 
of time and energy.

The American Engineering Standards Committee is the technical 
agency which is doing the technical work in the way of developing 
eafety-code rules for uniform purposes throughout the country.
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64 REPORTS o f  c o m m it t e e s

Why not now ask that agency to establish a sectional committee 
under the sponsorship of this association to work out one of the 
tools necessary to making safety rules and to securing accident pre­
vention, namely, proper accident statistics? There is every reason 
to believe that if we should study the problem of revision through 
that agency the plan of this association would become—what it is 
to some extent already—the standard plan of private agencies as 
well as of this association.

I received last week a letter which sets forth the attitude of the 
most important private agency dealing with accident prevention 
with regard to that plan—a letter from the director of the National 
Safety Council. It feels that the classification of industries which 
it uses is a little bit unsatisfactory and out of date. It wants to 
revise that classification. What it proposes to do is to use whatever 
revised industry classification may be adopted as a part of the 
standard plan. The director of the National Safety Council frankly 
asked, “ Can you give me that revision at this time? We propose 
to adopt it.” The National Safety Council is using the standard 
plan to-day. Its plan for individual plants is the standard plan of 
this association, as far as it is necessary for an individual plant.

I have taken the responsibility, without submitting this thing to 
all the members of the committee, but speaking for three other 
members of the committee as well as myself, namely, the representa­
tives of Ohio, Pennsylvania, and the Federal Bureau of Labor Sta­
tistics. to propose that we take up the question of possible revision 
through this channel. I do not know whether the Engineering 
Standards Committee will take up the matter. I am not informed 
as to whether it would undertake this particular thing, but I do 
not want to approach it unless this association thinks best. But 
if this thing were taken up, we would be fully represented on the 
committee that did the work, and would also get the cooperation 
of all organizations interested in statistics of accidents for all pur­
poses. When the work was done, it would come back to this associa­
tion, which could approve it or reject it as it saw fit.

I am confident that this is a good move toward further progress 
with the standard plan for accident statistics which this association 
has the credit of establishing in this country.

What I should like to do is to ask for a full discussion of this 
matter, either at this time or by the committee on resolutions, to 
which I should like to submit a resolution along this line.

Mr. S t e w a r t .  I want to supplement Mr. Hatch’s report upon two 
points. In the first place, upon the remarriage of widows, I have 
again asked each one of the commissions to give me a report of its 
widows and the remarriage of widows. I have received only one 
report during the whole year, and that was from West Virginia. 
It came in just before I* left and I am having it classified and 
tabulated.

As that work grows, it becomes to my mind a more complicated 
question than we imagined at the beginning. Adopting, as we have 
done, the Dutch remarriage table, which is worthless, we have as­
sumed that if we had 10,000 widows, with their ages—with no ques­
tion as to the number 01 children, no question as to the occupation 
of the husband—a certain percentage would remarry.
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So far as we have gone in this country, our figures do not work 
out that way at all. The occupation of the husband has a great 
deal to do with the matter. It is astonishing to what extent it is 
a factor. I am thoroughly convinced, Mr. Hatch, that we can not 
afford to ignore the question of the occupation of the husband. 
The widow of the coal miner is three times, and in some instances 
five times, as apt to remarry as the widow of a man in any other 
occupation. For coal-mining States there will have to be a different 
table than that for the manufacturing States. The widow of the 
railroad man outmarries the widow of the machinist and the car­
penter and the bricklayer. There is every indication also that the 
race and nationality of the widow and of the deceased husband affect 
the remarrige of widows so materially that these elements will have 
to enter into and be given due weight in our remarriage rate table. 
Even if it should take a year or two longer I want to see the remar­
riage rate table of the association the best it is possible to make. It 
seems to me that the States must begin to keep those facts and get 
them ready for us. We must get together a vast volume of figures 
as to the remarriage of widows.

Another thing we have assumed is that the number of children 
was going to affect the remarriage of widows. So far as we have 
gone, we have not found that is true. A widow with two, three, 
or even five children remarries in a greater number of instances than 
the widow with no children at all. There may be something wrong 
with those figures. If there is anything wrong, it is because of the 
lack of enough cases in each class.

I am saying this to show you the importance of sending in to 
me a transcript of your experience with widows. Unless we can 
have a large block of figures to base our rates upon we can not 
guarantee to you that when we are through those rates will be 
any better than the Dutch tables, which are a mere guess.

So far as the other question is concerned, I am a member of the 
American Engineering Standards Committee—a member of the 
main committee and a member of the executive committee. If it 
comes before the executive committee, of course, I would vote that it 
should take the matte T " would be a good thing,

sponsor of that code from first to last.
The C hairm an . Is there any further discussion on this report of 

the committee on statistics and costs ?
Mr. L ansburgii. It seems to me very important that the sugges­

tions embodied in Mr. Hatch’s report be adopted by this association 
either at this meeting or at some subsequent time. Inasmuch as the 
suggestions of the other reports have been adopted at the meeting 
at which they were reported, I move that the suggestions made 
by the committee of which Mr. Hatch is chairman be adopted by 
this association and that Mr. Hatch be instructed to get in touch 
with the American Engineering Standards Committee, with a view 
to having it assist in the revision of the standard accident cause 
code.

[The motion was seconded and unanimously carried. It was also 
moved, seconded, and carried that the committee be continued.]

The C hairm an . Next we will have the report of the committee 
on legal aid organizations, which will be presented by W. H. Horner,

but we do not want association must be the
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REPORT OP JOINT COMMITTEES OF THE INTERNATIONAL ASSO­
CIATION OF INDUSTRIAL ACCIDENT BOARDS AND COMMISSIONS
AND THE NATIONAL ASSOCIATION OF LEGAL AID ORGANIZA­
TIONS, 1926

Last year your committee submitted a joint report with the com­
mittee representing the National Association of Legal Aid Organiza­
tions. This report reached the conclusion that cooperation between 
the local organizations of the two associations was desirable. It 
was decided that the member organizations be requested and encour­
aged to cooperate with each other in handling workmen’s compensa­
tion cases. To that end the committees were continued.

This year it seems appropriate to point out the methods of that 
cooperation, so that a start may be made.

POINTS OF CONTACT

There are various stages in the progress of a workmen’s compensa­
tion case at which the cooperation of the State compensation authori­
ties and a legal aid society may be helpful. These are listed as 
follows: (1) The establishment of the first contact; (2) advice with­
out litigation; (3) litigation; (4) disposition of the funds awarded.

ESTABLISHMENT OF THE FIRST CONTACT

When an industrial accident occurs the first step in successful 
disposition is to see to it that the injured person or his dependents 
have knowledge of their rights and of the necessary action to be 
taken. This is accomplished in several ways: (a) By notification on 
the part of the employer; (6) by assistance given by the State com­
pensation authorities; (c) by general information acquired by the 
applicant from insurance companies, lawyers, or others.

The aim is to see that every accident is disposed of under the law. 
In many States this is a fact. In others it is possible that a negli­
gent applicant or an unscrupulous employer or an indifferent insur­
ance company may prevent this preliminary contact from taking 
place.

Here is a large field for legal aid activity. Every legal aid 
organization should make it a rule to see that every applicant 
presenting a case which comes under the general scope of the work­
men’s compensation statutes shall be brought in touch with the 
proper authorities immediately.

ADVICE WITHOUT LITIGATION

In States where all cases are disposed of by the workmen’s com­
pensation authorities there is little need for legal aid at this stage 
of the game, because the State authorities will care for the entire 
work.

But where settlement is allowed without the approval of the State 
authorities further action is necessary. The applicant needs to know 
what papers to fill out and the amount of money payable to him 
under the law. He needs to be protected from premature acceptance 
of offers made by the employer or the insurance company, and he 
must often be guarded so that the payment is actually made to him.
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The fact is that sometimes representatives of insurance companies do 
not deal honestly with the injured workmen and attempt to defeat 
the purpose of the act by not obtaining true statements of the 
facts in the case and this can usually be stopped immediately if the 
legal aid society which discovers the unusual practice will report it 
to the State compensation authorities, who generally can be relied 
upon to take prompt action.

To accomplish such results both workmen’s compensation author­
ities and legal aid societies should be on the alert. When the 
State authorities can not see to such matters themselves they should 
call upon the legal aid society to advise the applicant, fill out the 
papers, and conduct the negotiations and ultimate payment of funds.

If such procedure becomes customary, it will be quite simple for 
every poor person in such cases to consult the legal aid society before 
taking action. The State authorities can readily refer cases direct to 
the society, and fewer will be lost by the wayside. This is already 
being done in many cities.

LITIGATION

A certain nuYnber of cases require litigation; that is, a hearing 
before a referee or the board or commission, and at times an appeal 
to the board or commission. In such cases it is becoming more neces­
sary to-day than in the past that the applicant be properly repre­
sented. The function of a legal aid society in such cases is to institute 
a thorough examination into the facts of the accident; secure a care­
ful examination by a duly qualified physician who is willing to 
appear in court and testify; prepare an adequate brief on the law, 
which is becoming more technical day by day.

If the referee, commission, or board will make a practice of noti­
fying the legal aid society of all cases where the claimant should be 
represented by counsel, much may be gained. The case will be 
honestly represented, as the fees set in the case of a legal aid society 
which charges fees will be so low that little or no hardship will be 
caused to any poor litigant. Fewer spurious claims will be brought 
to the referee, board, or commission for determination, because the 
legal aid society will be jealous of its reputation before the State 
authorities and will present only cases in which it believes the 
workman is entitled to receive compensation.

Medical testimony will be of a better order, because the legal aid 
society will be able to arrange for the examination of its clients 
by physicians who will be willing to do the work for a Ynoderate 
fee or upon a contingent basis, agreeing to take only a small fee 
in the event that the case is won. Finally, points of law will be 
presented for the applicant by a trained lawyer who is as much of a 
specialist as the counsel for the defendant.

DISPOSITION OF THE FUNDS AWARDED

The intention of most statutes providing for workmen’s compen­
sation payments is that the workmen should be put to a minimum of 
expense. To deduct large attorneys’ fees and expenses of trans­
mittal is to give the injured employee or the dependents only a part 
of what the law proposed*
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It is sometimes difficult for the board or commission to make or 
direct distribution of the funds. It is sometimes necessary that an 
investigation be conducted to determine the person or persons enti­
tled. Sometimes this requires investigation in foreign countries. 
Legal aid societies should not fail to cooperate to the full extent 
to see that the funds paid over in industrial-accident cases are prop­
erly used. This applies especially to lump-sum settlements. In such, 
cases the legal aid; society is in a position to offer valuable assistance 
to the board or commission.

THE NEXT STEP

It is obvious that no progress will be made unless some one takes 
the initial step. Services of the kinds enumerated above are within 
the jurisdiction of the legal aid societies. If the individual society 
is to do its duty in filling completely the need in the community 
it should inaugurate the proceeding.

The first step is to have some duly authorized representative of 
each legal aid society communicate and hold a meeting with repre­
sentatives of the workmen’s compensation bureau, board or commis­
sion, point out to them the points of contact, the sanction of coopera­
tion given by the two national bodies and arrange a plan which 
shall be adequate for local needs.

This is the present recommendation of your committee.
Respectfully submitted.

International Association of Industrial Accident Boards and 
Commissions:

W . H . H orneb, P ennsylvan ia ,
Chmrmcm*

E th elbert  S tew art .
National Association of Legal Aid Organizations:

R a y n o r  M. G a rd in e r . 
J o h n  S . B ra d w a y .

[It was moved, seconded, and carried that the report be received, 
approved, and placed on file and that the committee be continued.]

The C h a irm a n . Next will be an address on “ Workmen’s compen­
sation in Mexico,” by Canuto A. Vargas, labor attache of the Mexican 
Embassy, Washington, D. C.

WORKMEN’S COMPENSATION IN MEXICO

BY CANUTO A. VAKOAS, LABOR ATTACH £  MEXICAN EMBASSY, WASHINGTON, D. O.

In response to the kind invitation of your association, the Minister 
of Labor, Commerce, and Industry of the Mexican Government 
asked me to appear before you as his representative. Allow me, 
therefore, first of all to present to you his personal greetings and 
his wishes for the success of your deliberations. He is, as you all 
know, a man very much interested in all movements and in all organ­
izations which have for their object the improvement of the lot of 
the workingman. Your organization is one of such. It is of still 
more interest to him because it is composed, in the majority, of men 
who represent the governmental authorities of the various States 
from which you come in the administration of labor legislation,
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It is a new experience for me to appear before a group of men 
gathered from several parts of the United States and Canada to dis­
cuss workmen’s compensation acts from the technical side of the 
question and with the knowledge that is acquired only by long 
years of study and practical experience in their application. My 
associations in the past have been entirely of a different nature. It 
is true I have sat m conferences in past years for the purpose of 
drafting workmen’s compensation acts, but I know very little of their 
administrative value.

So I am not going to read a technical paper, nor even to discuss 
the technical side o f  workmen’s compensation. I am simply a lay­
man in that respect. I am going to coniine my few remarks to 
general information of what we are attempting to do in Mexico in 
regard to workmen’s compensation acts.

First, I want to impress upon your mind that before 1917 there 
was nothing in the laws of Mexico with regard to labor legislation. 
If you hear or anyone tells you about labor legislation in Mexico, 
that has come about only within the last eight years. So you can 
very readily see the tremendous amount oi work that is yet to be 
done. We are just beginning to enact legislation.

There is that famous constitution of 1917—it has become famous 
all over the world for reasons which this is not- the. time nor the 
place to- discuss. That constitution has an article 123 which in 
Mexico we know as the labor charter. It has six different sections 
dealing with relations between employer and employee. One estab­
lishes the principle that the employer shall be liable for injury to 
the workman, but that is as far as the constitution goes; it only 
establishes the principle. The legislators who drafted that consti­
tution left it to the different States to enact legislation intended to 
enforce the provisions of that article. For many reasons and be­
cause of many circumstances in the past eight years, it has been 
quite impossible in all of the different States to get to the workmen’s 
compensation act, and such legislation has been enacted in only a 
few States.

Just to show you that we are only beginning, I am going to give 
you a short description of the# laws enacted in two of the States— 
Coahuila and Chihuahua—which will explain to you better than I 
could what a tremendous amount of work we have yet to do in that 
respect in Mexico.

The salient features of the Coahuila law are: For permanent total 
disability compensation shall be paid equal to the full salary of the 
workman during his probable life—that is, according to the age and 
salary at the time of the accident. This means that the younger 
the man is at the time of the injury the more money he will receive.

There is in the law of Coahuila a table of life expectancy. It 
begins with the age of 10 years. At the age of 10 years the life 
expectancy is 40.8 years. I rather like that part, because that would 
prevent employers from employing children 10 years of age. If 
a boy of 10 years is permanently and totally disabled, he will get 
compensation equal to 40 years’ salarv. Then the life expectancy 
decreases gradually until at the age of 85 he gets compensation for 
an amount equal to only two years’ salary, which is his life expec­
tancy. I brought that out because it is something unusual.
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The State of Chihuahua grants for permanent total disability 
about 25 per cent more than in the case of death, which is, of course, 
something unusual.

This will show to you, as far as workmen’s compensation is con­
cerned, that we are just beginning. I hope that your organization 
will be of very great help to us in this respect" I have been in 
Washington this past year, and on my own initiative I have been 
requesting information to send to the" several governors in Mexico 
concerning workmen’s compensation and other legislation. The 
one thing about which I am particularly interested is the adminis­
trative end of it.

Mr. M c S h a n e . Mr. Vargas, would you kindly tell the association 
the limit of your compensation in Chihuahua? What do you pay?

Mr. V argas . For permanent total disability, 175 weeks; for the 
death claim, 150 weeks. The beneficiary receives more if the man 
is permanently disabled than if he dies.

The provisions of the constitution to which I referred a while 
ago also provide for the establishment of what we call boards of 
arbitration and conciliation. There are no workmen’s compensation 
boards or commissions like you have in several of the States in 
this country* We have simply a general commission. That com­
mission deals with all possible claims under the labor legislation 
of the State, including workmen’s compensation acts. It is some­
what odd that the only thing we have is what the constitution 
provides. It seems that in Mexico the national congresses have a 
weakness for taking their time about matters that are important 
to the people. I am sorry to say that the National Congress of 
Mexico has not acted to enforce the provisions of the constitution 
in regard to the labor legislation section.

Something curious happened in the Federal district. It seems 
that Congress did not pass legislation to put into effect the consti­
tution, so the workingmen’s organization, in conjunction with the 
employers, have acted, and you will find in the Federal district 
that tne largest employers have entered into an agreement with 
the workingmen’s organizations, which includes complete tables of 
the payment to be made in case of accident.

That is also true of the territory of Lower California, which also 
comes under the Federal jurisdiction. One of the biggest mining 
companies has an agreement with the miners’ organization as to 
the relation between employer and employee, including workmen’s 
compensation, we might call it. It has a complete table of com­
pensation to be paid in case of accident and injury.

In the session of Congress now meeting we hope that a, bill 
that was introduced at the last session will be adopted. That is a 
complete regulation of article 123, covering all of the different sec­
tions of that constitutional provision. Not knowing whether Con­
gress will pass it, I think it is rather useless to go into details 
about this bill. Suffice it to say that the bill has the backing of 
the Mexican Federation of Labor, which is the strongest labor or­
ganization in the country; in fact, the bill was drafted by three 
members of the council of that organization.
Whether Congress will pass it depends on the make-up of this 

Congress» The chances are very good that it will pass, because

7 0  REPORTS OF COMMITTEES

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



the workmen’s organizations have in the Chamber of Deputies 46 
of their number, whereas they had only 5 at the last Congress; 
so you see that they have very good prospects of passing it within 
the next two years. It is the intention of Congress to make that a 
model bill for all the States in the Republic of Mexico, with a 
view to preventing such extremes as I have pointed out exist in 
the laws of Coahuila and Chihuahua.

The chairman of the committee that presented the bill to Con­
gress made ample use in drafting this bill of a compilation of work­
men’s compensation acts in this country which Mr. Stewart was 
kind enough to give me. I have hopes not only that this bill will 
pass Congress, but also that it will then be adopted by all of the 
States in the Mexican Union. Perhaps that may not be within the 
next two years, but I shall be satisfied if it takes place within 
the next four.

In the meantime, if you who administer the compensation laws 
have any suggestions that may prove helpful, I will appreciate it 
if you will forward them to me or get in touch with me at Wash­
ington. I shall be glad to forward them to Mexico, for it is only 
through cooperation that we progress.

DISCUSSION
Mr. Stewart. Mr. Vargas, in the States where they have passed 

such legislation, what is the form of administration?
Mr. V argas. They have boards of conciliation—State boards and 

district boards—and any claim of a workman against the company 
which is based on the workman’s compensation act goes before the 
board. These boards are composed of two representatives of the 
employers, two representatives of the workers, and a representative 
of the Government, so they can make a pretty fair settlement when 
a case comes to the board. That, of course, would not be the ideal 
way of settling such cases. The ideal way would be to have a 
commission expressly for that purpose and for nothing else. We 
will get around to that after a while.

You must remember we have been in this work only eight years, 
and there is a lot of work to do that can not be done in eight years. 
We require time, and with the help of all organizations interested 
in this work we will be able to make more progress than we have 
been making.

Mr. R oach. I should like to ask what classes are included in the 
workmen’s legislation. Is every class included?

Mr. V argas. All classes, except servants, are included in the work­
men’s compensation act.

Mr. M cS h an e . I was very much interested in your talk. I should 
like to know whether in your system of administration in the States 
of Mexico that have acted, you base the compensation that injured 
men receive on full salary or fraction or percentage of salary?

Mr. V argas. It differs; it is not uniform. I cited two cases to 
show that.

Mr. M cS hane . Some pay the entire wages and some pay a frac­
tion of the wages?

Mr. V argas. Some pay even less.
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Mr. McShane. May I ask you another thing? Has any Mexican 
State placed an artificial maximum? For instance, in my State 
a man may be earning $250 a month as an engineer. The law pro­
vides he is to receive 60 per cent of his average weekly wage, but 
not to exceed $16 a week, which really takes all the joy out or the 
whole thing, because that man’s social conditions are entirely differ­
ent from those of a man earning $40.

Mr. V a rga s . There is no limit fixed as to salary.
Mr. McShane. We have three artificial factors in our legislation.
Mr. W ilc o x .  I  should like to ask if the provision for the payment 

of full wage loss applies to all other cases as well as to permanent 
total disability.

Mr. V a rga s . Only to permanent total disability. Only a per­
centage of the wage is given in the other cases. That is true in that 
one State.

Mr. W ilc o x .  In the ordinary accident case, do you pay on the 
percentage basis, even in that one community?

Mr. V argas. Yes. That law, which provides 175 weeks for perma­
nent total disability, has a complete table for other temporary dis­
abilities.

Mr. W ilc o x .  I f  there is actual 100 per cent wage loss, is there a 
limitation of 175 weeks?

Mr. Vakgas. Then the percentage decreases according to the 
injury.

Mr. B tn t jm . We have some trouble in Indiana in getting deposi­
tions in the case of death in which dependents are back in the old 
country. We have quite a large Mexican population in our Calumet 
district around the lake in the State of Indiana. For instance, a 
man may be killed there and there is a claim that his wife, who is a 
dependent, lives in Mexico. Now then, could we refer the matter 
to your boards of conciliation and have the testimony of that wife 
and that of other persons taken down there ?

Mr. Vargas. I  think you could do that.
Mr. Bynum. I  should be pleased if you would give me a list of 

those persons.
Mr. V a rga s . I f the district board can not make the investigation, 

I should like to have you write to me, and I will transfer the matter 
down there and they will be very glad to take it up. In those States 
where no boards oi conciliation are established, the labor bureau of 
the Ministry of Industry, Commerce, and Labor has inspectors and 
they take up the duties that would correspond ordinarily to those 
of these boards; so it would be an easy matter to locate anyone you 
wanted or the relatives.

Mr. McShane. I  should like to ask you a question with reference 
to your form of carrying the insurance. Just what form of insur­
ance is carried ? Here we have State funds that are competitive and 
exclusive, and self-insurance.

Mr. V a rga s . The employer pays and is made to pay. The law 
says he is liable. Where he is going to get the money from is a 
matter that is up to him.

Mr. McShane. Isn’t he required to put up a bond ?
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Mr. V argas. The laws that have come to my attention do not have 
that provision.

Mr. S inclair. There is a matter which I have not got through my 
head. You say that a boy 10 years old has a life expectancy of 40 
years and that he would get paid the full amount of his wage during 
that 40 years. As I understood it, compensation was limited to 175 
weeks.

Mr. V argas. That was in another State. I reported two different 
laws just to contrast them.

Mr. B y n u m . I am sure the conference, Mr. Vargas, is very much 
interested in your State and in your problems. I will say on behalf 
of Indiana that if you ever come out there I shall be more than glad 
to take you around the State and you can then see our law in action.

The C h a irm a n . I do not like to make distinctions, for we have 
enjoyed each speaker’s talk here, but it does seem to me fitting and 
proper that this association should express its gratitude and feeling 
of satisfaction for the courtesy of the Mexican Government in taking 
part in this meeting.

[It was moved, seconded, and carried that the association extend 
to the Government of Mexico the thanks of the conference for its 
interest, its kindness, and its courtesy in sending a representative.

Meeting adjourned,]
18801°—27----- 6
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WEDNESDA Y, SEPTEMBER 15— MORNING SESSION

CHAIRMAN, JAMES J. DONOHUE, M. D., MEMBER CONNECTICUT BOARD OF 
COMPENSATION COMMISSIONERS

MEDICAL SESSION

The C h a i r m a n .  We have an unusually interesting program this 
morning. During my ten or a dozen years’ connection with this 
organization, I do not recall a time when we have had a more 
interesting program, and that is saying considerable, because we 
have had some very fine programs during our various meetings. 
We have some men of high standing throughout the State and 
country, and I am sure you will all be benefited by the papers 
which you will hear this morning.

I do not need to make any introductory remarks concerning Dr. 
Samuel Harvey. He is connected with the Yale Medical School 
as professor of surgery. I think he needs no special introduction 
to this gathering. Doctor Harvey is to read a paper on “ The after 
effects of injuries of the cranium,1’ a subject which gives us con­
siderable concern at times.

THE AFTER EFFECTS OF INJURIES OF THE CRANIUM

BY SAMUEL C. HARVEY, M. D., THE DEPARTMENT OF SURGERY, YALE UNIVERSITY
SCHOOL OF MEDICINE

If Bailey1 in 1898 could write that “ we live in an age of acci­
dents,” how much more true is it to-day. At that time railway 
catastrophes with their sequelae of “ railway spine” and “ railway 
concussion” were prominent in discussion. To-day the automobile 
with its concomitant insurance and the expansion of industry with 
widespread enactment of compensation laws have made the problem 
many times more important. Six years ago Dana2 estimated the 
number of accidents to workmen in this country at 2,500,000 per 
year, and there were 288,441 such accidents in the State of New 
York alone for the year 1919. Of those applying for relief some 
two years after the accident about 15 per cent complained of nervous 
symptoms, many of whom had suffered from injuries to the head. 
About 10 per cent of war wounds involved the head and adjacent 
structures, and it is safe to say that by and large an egual number of 
the present-day civil wounds likewise result in injuries to this por­
tion of the body. Certainly the number of such cases admitted to 
any general hospital with an active accident service is appalling, 
particularly when one bears in mind the large percentage of these 
which will suffer from some fairly permanent disability.

These disabilities are most bizarre in their possible variations, but 
in large part are referable to injury of the brain and meninges rather

1 Bailey, Pearce: Diseases of tlie Nervous System Resulting from Accident or Injury. 
New York, 1900.

aDana, C. L., in Archives of Neurology and Psychiatry. 7920, Vol. IV, p, 479.
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than to damage to their surrounding tissues, whose functions are 
largely those of a protecting envelope. Nevertheless exceedingly 
important structures traverse the bony wall of the cranium, and it is 
well to consider for the moment the injuries that may occur to these.

Injury to such structures is but very rarely direct, usually being 
caused by an extension of a fracture line across the base of the skull, 
for all the important vessels and nerves take their entrance or exit 
there. The great vessels, the carotid and vertebral arteries, are but 
rarely injured, or if they are, death usually rapidly ensues. Never­
theless, the internal carotid is occasionally ruptured at the point 
where it emerges within the skull to traverse a large venous plexus, 
the cavernous sinus, and here it may form an arterio-venous aneurysm 
giving rise to the clinical picture known as a “ pulsating exoph­
thalmos,” the term being sufficiently descriptive of the condition. 
Such a lesion untreated leads to a permanent and fairly complete 
disability of the patient by reason of the deformity, the constant 
roaring of the blood traversing the aneurysm, and the loss of vision 
in that eye, as well as subjective jcomplaints of headache and dizzi­
ness directly referable to the lesion. Occasionally it is self-resolved, 
but if so within a few weeks, while ligation of the internal cartoid 
artery, a measure which is frequently curative in its effect, carries 
with it a certain danger from deprivation of the brain of its blood 
supply.

The middle meningeal artery, a vessel of much less importance 
anatomically than the preceding, because of its lengthy course within 
a groove in the temporal and parietal bones, is liable to rupture as a 
result of a fracture of these bones, It is clinically of the greatest 
importance, and if a lesion of it is unrecognized may lead, if not to 
the immediate death of the patient, then to most disabling sequelae. 
This vessel runs in the dura mater so that when torn it bleeds either 
within this membrane, exerting a direct pressure upon the adjacent 
brain, or between the dura and the skull, forcing the former in upon 
the brain with an equally disastrous effect. Because of its size the 
hemorrhage is only slowly progressive, but because of its location in 
respect to the brain the clot usually presses first upon the motor 
areas and thus leads to a paralysis of the opposite side of the body, 
a hemiplegia. Nearly 10 per cent of all severe head injuries pro­
duce this lesion, but it is not always recognized and operated upon 
by which means full recovery may be obtained. When not recog­
nized, and when the patient does not succumb, the resolution of the 
clot is at best but slow, and indeed it may be converted into a cyst, 
which may cause further trouble many years later. Such a condi­
tion, in addition to muscular weakness of the hemiplegic type and 
at times difficulty with speech, may also produce epilepsy of the 
Jacksonian or focal type, or if less severe in its effect lead to in­
capacity from headache and the train of symptoms to be dealt with 
in more detail later in the paper. It is important, then, for many 
reasons to recognize this form of intracranial lesion.

The nerves of importance which are subject to injury in their 
respective exits from the skull are the great somatic nerve, the spinal 
cord, and the cephalic or cranial nerves, some 12 in number. Injury 
of the former leads at once or rapidly to death through abolition of 
the impulses going to the respiratory muscular mechanism, and of
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the latter to some of the most distressing and persistent sequelae 
with which we have to do. These will be taken up seriatim.

The first or olfactory nerves, together with the olfactory bulb, are 
so situated in the anterior fossa of the cranium beneath the frontal 
lobe as to be protected in large part from direct injury. They at 
times suffer in contusion of the frontal lobe from force applied con- 
trecoup, but more frequently from a fracture running across the 
cribriform plate; the area of the skull through which the olfactory 
nerves make their exit. An injury sufficient to interrupt the major­
ity of the pathways is likely to lead to a cerebrospinal fluid leak, 
meningitis, and death, while one less severe is unlikely to affect a 
sufficient number of fibers to result in so great a disturbance of the 
sense of smell (interpreted by the patient many times as a loss of 
the sense of taste), as is necessary to cause any serious inconvenience 
to the patient. Englisha found such permanent deficiency in 3 out 
of 100 patients who had suffered from a fracture of the skull. This 
would rarely be an incapacity affecting the ability to earn a liveli­
hood.

The second or optic nerve is likewise so situated that it is rarely 
injured by direct violence and then only in a traversing wound, 
usually a gunshot wound inflicted with suicidal intent. A  fracture 
line running through the optic foramen at the apex of the orbit 
may cause compression or even a section of the nerve and thus lead 
to complete and permanent blindness in the eye affected. Two 
instances were discovered by English8 in 100 cases of fracture of the 
skull. This is to be distinguished from transitory or incomplete 
loss of vision, which requires careful investigation in order to estab­
lish its relationship to an antecedent injury. So, too, errors in 
refraction or accommodation are presumptively not explicable on 
the basis of an injury to the cranium.

Permanent injury to the nerves (third, fourth, and sixth) govern­
ing the movements of the eyeball are exceedingly unusual. A frac­
ture at the base occasionally produces sufficient hemorrhage about the 
sixth nerve temporarily to compress it, and this may also occur in a 
generally increased intracranial pressure from hemorrhage or a block 
in the normal outflow of the cerebrospinal fluid. The result is 
double vision and strabismus, usually temporary. The relationship 
of these phenomena when permanent to an antecedent injury requires 
careful investigation for they are more typical of certain diseases 
unrelated to injury.

The fifth or trigeminal nerve, which supplies sensation to the face 
and motor innervation of the muscles or the lower jaw, is rarely 
injured in the main trunk or at its points of exit from the base of the 
skull. The sensory disturbances of the face following injury are 
nearly always related to fracture or dislocation of the bones of the 
face while neuralgia or other interference of the function of the 
main trunk of the nerve is probably due to disease unrelated to an 
injury.

The seventh or facial nerve, which supplies the muscles of ex­
pression of the face, is peculiarly subject to damage in fracture of 
the skull because it traverses, from apex to base, tne wedge-shaped 
bone, known as the petrous portion of the temporal bone. In frac­
ture of the base of tne skull the fracture line frequently crosses this
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area and so may injure the facial nerve and lead to paralysis of the 
muscles of the face on the side of the injury. In 4 out or 100 cases 
of fracture of the skull which English * reported this was present. 
This direct injury is to be carefully distinguished from paralysis 
due to pressure upon the brain from a blood clot or to a laceration 
of the cortex. The latter type is incomplete (involving the lower 
half of the face) or accompanied by paralysis or weakness of other 
muscles on the same side of the body and is prone to recovery if the 
patient survives. The former is complete, comes on at once after the 
injury, and has little tendency to resolution; that is, it persists as a 
permanent deformity. It is to be distinguished from an idiopathic 
paralysis of the facial nerve known as Bell’s palsy, which has no 
relationship to a preceding injury.

The eighth or auditory nerve has a double function, that of hear­
ing and that of determining the orientation of the body in space 
or the function of balance. It likewise lies in the petrous portion 
of the temporal bone and is therefore frequently exposed to injury 
from a fracture. Deafness is a common complaint and frequently 
persists as a permanent defect. English® observed 12 cases in 100 
fractures of the skull. The defect, however, is frequently the result 
of injury to the middle ear rather than to the nerve. A careful 
examination by an otologist and appropriate treatment is of aid in 
some instances, while sucn assistance is always necessary where there 
is any cause to suspect malingering. Injury to the internal ear or 
that-portion of the nerve which has to do with balance is followed 
by dizziness, which is accentuated by any movement and together 
with it there appears rapid lateral movements of the eyeballs, known 
as nystagmus. This is nearly always a transitory phenomenon and 
does not constitute a permanent disability. Vertigo which persists 
and noises in the ear (tinnitus) are usually referable to central dam­
age and will be discussed l&ter.

The remaining cranial nerves (ninth, tenth, eleventh, and twelfth) 
are those which control the movements of the tongue, the larynx, the 
throat, and certain shoulder muscles as well as having a distribution 
to certain other portions of the body. They are never ascertainably 
damaged in their exits from the skull; at least they are not perma­
nently impaired in their functions in any way that can be readily 
determined.

So far only those structures have been discussed which may be 
injured during their course through the bony framework of the 
cranium. More important still are the injuries to the contents of 
the skull; that is, the brain and the meninges. In the beginning 
of this paper it was stated that fractures of the skull per se were 
rarely of any importance aside from the occasional cosmetic defect. 
It is necessary now to call your attention forcibly to the fact that 
absence of fracture of the skull does not in the least iinply absence 
of damage to its contents. English,8 to whose Hunterian lectures 
we have already frequently referred, examined, at a time distant to 
the .cranial injury, 200 patients, of whom 100 had fractures of the 
skull and 100 evidence of intracranial injury without fracture. Of 
the former group 19 and of the latter 10 had disability sufficient to 
prevent their working. It is then of great importance to examine
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the injury to the brain and its envelopes irrespective of the condi­
tion of the surrounding calvarium.

From the viewpoint of injury we may consider the meninges as 
consisting of two layerŝ  the pachymeninx or dura taater and the 
leptomenmx or arachnoid pia mater. The former merely serves 
as the inner lining of the oony case, being closely attached to it 
and has very little function of significance in this connection. I f  
its continuity is impaired it readily heals the defect. Between it 
and the leptomeninx is a potential space; that is, the two membranes 
are not adherent nor do they normally inclose fluid. The arach­
noid pia mater, however, is of the greatest importance, for in incloses 
the cerebrospinal fluid in places in a loosely woven mesh, in other 
places in large spaces.  ̂This flows from the ventricles within the 
brain posteriorly until it emerges through the fourth ventricle be­
tween the two layers of this membrane. It then passes forward 
and over the surface of the cerebrum to be discharged into the large 
venous sinuses. Now, injury to this inner membrane readily leads 
to the formation of adhesions, to the outer envelope on the one side 
and to the cortex of the brain on the other side and frequently 
blocks in part the flow of the fluid so that isolated collections are 
formed, which press upon the brain beneath. Such injury may be 
done by a traversing missile, the fracturing inward of the skull, or 
by the severe comtnotion or shaking up of the contents of the 
cranium with resultant bleeding into this membrane, or lastly by 
an inflammatory process resulting from an infection. Where such 
an accumulation' of fluid is local and over a portion of the brain, 
compression or irritation of which produces signs, then there will 
be a definitely recognizable disease. When the block is more wide­
spread or over “ silent” areas of the brain the disturbances are 
subjective and difficult of analysis. Undoubtedly many- of these 
vague and troublesome symptoms which produce disability of serious 
import are due to such lesions.

Damage to the brain itself may be direct, as by a gunshot missile, 
or by fragments of the skull being driven into it. It may be indirect, 
as by compression from depressed bone, from hemorrhage, from 
encysted cerebrospinal fluid, or by contusion and laceration from 
the impact of the brain against the skull, an injury which is fre­
quently opposite the point of impact—that is, by contrecoup. The 
symptoms and signs produced are dependent upon the portion of 
tne brain injured. A laceration in the motor area produces paralysis, 
in the visual area in the occipital lobe a particular type of blindness, 
and so on. In general these effects are more marked shortly after 
the accident and tend to clear as time goes on. All hope or spon­
taneous improvement should not be abandoned for less than six 
months—perhaps, better, a year. When the injuries to the brain 
occur in a “ silent ”  area, then there may be no recognizable effect, 
and it is remarkable that so extensive damages may occur with so little 
apparent impairment of function.

The late effects of such localized injuries are not confined to the 
loss of function, however. I f a missile or fragment of bone from 
a compound fracture is retained, then the danger of the formation 
of an abscess is persistent over many years. Likewise the scar in 
the cortex, with the meninges adherent between it and the overlying
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fckull or scalp, may serve as the “ trigger ” point for the induction 
of attacks of epilepsy; and this is particularly true if the lesion 
is in or adjacent to the motor area.

Epilepsy is one of the most common and most disabling sequelae 
of a cranial injury. The incidence is high where there has been 
a definite wound of the cortex, as was usual among the injuries of 
the head during the recent war. Lenormont4 has reviewed the litera­
ture on this phase of the topic.

In a summary of nearly 12,000 such injuries about 11.5 per cent 
were found to suffer from epilepsy. The onset was relatively late. 
Holbek,5 who followed 65 wounds for two years, noted 6 epileptics 
after four months and 19 after two years. In 1916, Marie and Chate- 
lin5 found 5 per cent of epilepsy in cranio-cerebral wounds; in 1917, 
8 per cent; and in 1919, 12.1 per cent. This may, then, be a fairly 
late sequela.

Epilepsy also occurs in injuries to the brain where there is not 
a compound wround, but with much less frequency. In 114 instances 
of commotion alone Braun5 found 2 epileptics; in 126 fractures 
at the base, 10; in 20 fractures of the vault, 1; and in 31 gunshot 
wounds, 1. Neumann,5 in 108 cranial injuries found 3 epileptics. 
Grandon and Wilson 5 in 530 fractures at the base reported 14 with 
epilepsy. English3 in 100 cases of fracture of the skull found 5 
of epilepsy and in an equal number of the group of concussion, 
commotion, and laceration, 2. Seven of 21 were the result 
of compression definitely proven, while the other 14 remained in­
explicable. In general, then, one might estimate the incidence of 
epilepsy after compound cranio-cerebral injuries as 10 per cent; in 
fracture of the skull alone, 5 per cent, and in the brain injuries 
unaccompanied by fracture, at 2 per cent.

Wounds of the parietal cortex (in the neighborhood of the motor 
area) are much more likely to give rise not only to focal epilepsy 
but also to the generalized form. Thus, according to Behague and 
Voss,5 over 50 per cent of gunshot wounds following epilepsy are 
of the parietal region, about 25 per cent of the frontal, ana 15 per 
cent of the occipital. Behague5 states that of the parietal wounds 
70 per cent lead to the focal or Jacksonian type of epilepsy, of the 
frontal 15 per cent, and of the occipital and temporal about 30 
per cent.

The future of these cases is exceedingly problematical. Occasion­
ally the attacks may disappear or become so infrequent that they are 
not troublesome; usually they do not, but rather increase in fre­
quency, and in some instances may be sufficiently severe and numer­
ous to lead to mental deterioration. Even the rare attacks may 
deprive the person of the opportunity of earning a livelihood in the 
trade which he has learned (such as a chauffeur, a house painter, 
etc.).

The indications for operative treatment are fairly definite. When 
the attacks are focal either at the onset or completely so, exploration 
should be done of the area indicated. At times pathology is found 
which can be corrected and a cure obtained, but this is not usually so.
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So far we have been discussing the sequelae resulting from fairly 
definite and ascertainable anatomical damage. Unfortunately for 
the ease of our understanding, these represent only a relatively 
small proportion of the after effects of head trauma. The usual re­
sults are concerned with psychic manifestations which are at the 
best difficult to correlate with structural alteration in the brain. For 
instance, Michael0 investigated i00 cases of cranial injury, of 
which 40 were gunshot wounds, 31 cranial fractures, and 3 con­
cussion. One might expect in this series disability chiefly referable 
to gross injury of the brain and to a certain extent this is true, for 
36 of these patients suffered from epilepsy. However, there were 
only 8 with no subjective complaints, while as far as earning ca­
pacity goes 18 were totally incapacitated, 35 were largely handi­
capped, and 37 were incapacitated in a lesser manner, leaving only 
10 able to work as previously. These disabilities were largely such 
complaints as headache, dizziness, general instability, insomnia, rest­
lessness, shakiness, black spots before the eyes, generalized weakness, 
loss of appetite, nausea, palpitation, impaired thinking capacity, etc.

This rather chaotic grouping of symptoms following injury has 
been recognized for a long time; in fact, since the introduction of 
railroad transportation on a large scale. One of the first writers 
on this subject, Erichson,7 supposed that there was a “ molecular 
disarrangement” of the cord in railway spine, but this was soon 
objected to by Page,7 who classified these injuries as purely func­
tional and not dependent upon a pathological basis. Dana2 in 
1884 summed up the opinion, which has remained largely authorita­
tive until the present time, to the effect that these symptoms are a 
result of “ mental shock and physical bruising ” and may be classified 
under “ traumatic neurasthenia,” “ hysteria,” and “ hypochondria.”

In 1889 Oppenheim8 suggested "that those cases in which the 
symptoms did not correspond to “ traumatic neurasthenia” or to 
“ traumatic hysteria” be grouped together under “ traumatic neu­
roses,” thus adding a fourth group which many authors have not 
considered to be sufficiently distinctive to justify its creation. In 
1900 Bailey 1 expressed the consensus of opinion in a classification 
which consisted of “ traumatic nerve neurasthenia,” “ traumatic hys­
teria,” and a third group of unclassified forms. Hypochondria was 
included under “ neurasthenia ” as one of the forms it might take, 
and many cases might show symptoms of both of these major divi­
sions. To-day Oppenheim’s term of “ traumatic neuroses ” has come 
to be a common expression for both nerve “ neurasthenia ” and the 
“ hysterical syndrome.”

This all undoubtedly sounds very confusing, and indeed it is, even 
for the more sophisticated in diseases of the mind. Perhaps we can 
arrive at it more clearly by first considering those disorders cf the 
mind which can be most closely correlated with structural damage 
of certain portions of the brain. It may be understood at the start
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8 Oppenheim, H .: Lehrbuch der Nervenkrankheiten, Siebente Auflage. Berlin, 1923.
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that interference with pathways running to and from the cortex 
merely interrupts the communication of the cortex with the sensory 
and the motor apparatus of the body—the contact of the mind with 
the outer world is gone. This is illustrated in certain diseases in­
volving partial destruction of the basilar centers. However, when 
irritation or destruction of the cortex or the pathways of association 
between various portions of the cortex occurs, then there is over­
activity or underactivity or loss of balance in the functions that* are 
carried on by these pathways. So we may have a tumor at certain 
points in the association pathways running to the occipital lobe 
which may produce hallucinations of vision, another in the temporal 
lobe may produce hallucinations of taste and smell, or one in the 
frontal lobe may be characterized by changes in character, disorderly 
habits, loss of memory, and retardation of mental response. Such 
phenomena may be caused by a cranial injury, but are usually present 
only in the more acute phases, from which the patient dies or fairly 
rapidly recovers. The tendency of most traumatic lesions of the 
brain is to clear, while that of the true mental disease is toward pro­
gression, and this is one essential difference to keep in mind.

A second difference is the characteristic grouping of symptoms in 
what we customarily term insanity. In some instances, as in the 
various forms of syphilis of the central nervous system, these are 
correlated with definite ascertainable changes in the structure of 
the brain; in other instances, as in the group of dementia precox, 
there are no discernible anatomical changes, although we may 
assume that they are present but beyond our powers of investigation. 
Such grouping of symptoms, when they are characteristic of the 
customary types of insanity, are rarely if ever produced by injury. 
In other words, it seems impossible from mechanical damage to 
bring about the correlated alterations of the brain structure neces­
sary to produce such types of mental disorders. If, then, a patient 
is suffering from a progressive mental disease of a grave nature 
which fits m with one o f the known clinical syndromes it is highly 
improbable that an antecedent injury had anything whatsoever to 
do with it.

On the other hand, we do of course consciously or unconsciously 
establish changes in our reaction to our environment. We become 
fatigued, so that our kinesthetic mechanism responds more slug­
gishly and our threshold of sensitivity to outside impressions be­
comes lowered so that usual sensations rush in upon us in greater 
volume and those previously not noted are now a source of annoy­
ance. From this may come the whole train of symptoms which 
make up neurasthenia. Now, some people are constitutionally dis­
posed to this condition and succumb rapidly to the repeated minor 
shocks of their environment, while others are constitutionally not 
susceptible but are overcome by the stress and strain of a severe life. 
A most recent example is the so-called “ shell shock ” of the war. 
Lastly, what is more to our point, some, whether constitutionally 
defective or no, suffer the mental shock of an injury and are affected 
with this functional disease. To this shock may be added the worry 
of impending economic disaster from loss of earning power in con­
junction with indebtedness incurred because of the injury and accen­
tuated by the uncertainty of indemnity by way of insurance or
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compensation. The wish is father to the thought, and consciously 
or unconsciously the syndrome is accentuated until doubt is cleared 
away by a settlement.

That this condition may occur unconsciously and without motiva­
tion must be conceded. It is essentially a “ fatigue neurosis ” as 
Dercum9 terms it. That it may also be conscious and motivated 
can likewise not be doubted, and then the patient may be classed 
as a malingerer, but to determine that to be such is frequently a 
matter beyond our power of analysis.

Closely related to this group, yet forming a fairly distinct entity, 
is the condition of hypochondria. The normal person whose psychic 
reflexes are well conditioned to his environment dwells but little 
upon physical disability until it is forced upon his attention. Some­
times as a result of fatigue, more often as a result of suggestion 
(frequently from his medical adviser), and occasionally from the 
shock of an injury, his normal balance is upset and his mind comes 
to dwell upon supposed abnormalities o f  his physical economy. 
This conviction of disease may amount to a delusion so depressing 
in nature that it leads to complete incapacity. The prodromal 
stages of the mental disease melancholia are sometimes difficult to 
differentiate, and this misinterpretation should be guarded against. 
Traumatic hypochondria is unusual and when it does occur is 
rarely consciously motivated toward compensation.

On the contrary, the third group of functional disorders induced 
by trauma, that of hysteria, is frequently, I am convinced, at least 
unconsciously so motivated. In general, the manifestations of this 
disease are impairment of sensory and motor functions, correspond­
ing to the patient’s idea of disease but not true to the syndrome of 
the disease which he attempts to simulate. Loss of hearing, defi­
cient vision, and more frequently changed sensory responses in 
the skin, pseudo-paralyses, as in loss of the voice, inability to swal­
low, paralyses or the extremities are all of such a character that 
they do not correspond to the necessary criteria of the correspond­
ing structural disease.

These diseases, usually termed functional, are not in any sense 
characteristic of injuries of the head. They may occur as a result 
of injury of any part of the body; in fact, they do occur following 
no injury at all but merely from the mental shock of being witness 
of some appalling spectacle. That they occur more frequently in 
connection with head injuries may be true, for the sensation of being 
rendered unconscious even for a few moments is probably more 
frightful than any other type of injury.

Certain mental symptoms which may occur in the “ traumatic 
neuroses” are worthy of more detailed mention, inasmuch as they 
frequently appear as isolated symptoms referable to actual struc­
tural damage to the brain.

Disorders of behavior, such as lead to criminal acts, are, when the 
injury happens to the adult, and when present, usually the result 
of ascertainable and formidable damage to the frontal lobes. In 
childhood less extensive damage seems to lead frequently to an arrest 
of mental development. Sometimes the intelligence remains at a 
low rating, more frequently the behavioristic reflexes to the social
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environment are not properly formed and the criminal class is re­
cruited in part in this fashion. Juvenile delinquency is referable in 
3.5 per cent of the cases studied to previous brain injury according 
to Healey ;10 and Taft and Strecher11 feel from a study of this group 
that the injury is an important factor.

Less striking are the minor changes in character and cerebration, 
such as we usually see in tumors of the frontal lobe. Increased irri­
tability, lack of concentration, impaired memory, lowering of moral 
standards, untidiness in habits, and many other similar changes may 
be directly referable to such injury, although similar symptoms are 
also characteristic of the “ traumatic neuroses.”

Certain of these symptoms occur so consistently that one is forced 
to believe them to be the result of structural damage. The most im­
portant of these is headache, which is exaggerated by moving about 
or by stooping or by any muscular exercise. It is almost constantly 
present immediately after any brain injury and usually clears within 
two or three weeks. It is frequently accompanied by a sense of dizzi­
ness, and in some instances, particularly if the patient is not kept at 
rest for a proper length of time, it persists over several months and 
is incapacitating. This seems to be accentuated if there is a defect 
in the skull so that the brain is subject to rapidly induced changes 
in intracranial pressure. Of the 30 children whom Taft and- 
Strecher11 examined, 80 per cent suffered from headache and vertigo 
was present in approximately a third of these. Both the headache 
and vertigo were related to physical activity. English8 found in 
112 cases of brain injury with symptoms at a late date that headache 
was present in 101. Vertigo was associated with it in about a third 
of the cases. With the headache comes insomnia, increased fatiga­
bility, and all the other complaints that are common to “ traumatic 
neurasthenia ” in general.

It is quite impossible that this “ head syndrome,” as Dana2 terms 
it, is assumed. It is present in children who have no compensation 
motivation, and it occurs with such consistency that Dana2 remarked 
that it was as if there was “ an underground school for the education 
of those who have been hit on the head and desire permanent total 
disability compensation.”

The distant effects of head trauma are then by and large frequent 
and serious. They range through a wide gamut of organic and 
functional disabilities. English’s 8 figures iare fairly representative 
of what obtains at the present time. In relation -to the working 
capacity of patients who had sustained fairly severe cranial injury 
these figures read as follows:

Number Per cent
No marked effects___________________________________________ 115 70.1
Did lighter work------------------------------------------------------------------  19 11.6
Only able to do a little work-------------------------------------------------- 11 6.7
Gave up trade____ __________________________________________  10 6.1
Totally disabled____________________________________________  9 5.5

Then, in nearly one-third of all head injuries which are more 
severe than transient concussion, there will oe some impairment of

2 Dana. C. !»., in Archives of Neurology and Psychiatry, Vol. IV, p. 479.
* English, T. C., in Lancet, 1904, YoL I. pp. 485. 559. 632.
10 Quoted from Taft, A. E., and Strecher, E. A., in Archives of Neurology and Psy­

chiatry, 1925, Vol. XIV, p. 25.
11 Taft, A. E., and Strecher, E. A., in Archives of Neurology and Psychiatry, 1925, 

Vol. XlV, p. 25.
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working capacity, and in about 20 per cent serious interference, with 
a total disability of 5 per cent.

The accurate diagnosis in these cases often taxes the powers of the 
most skilled neurologist, psychiatrist, and surgeon. It is needless to 
say that the treatment requires equally great skill. They should not 
be discarded as so much wreckage until they have the benefit of such 
diagnosis and treatment, for their lot even at best is many times but 
a hapless one.

DISCUSSION

The C h airm an . I am sure we all appreciate Doctor Harvey’s paper 
and his discussion very much.

One of the interesting things he said was that in 5 per cent of the 
cases of head injuries where there are no definite organic lesions 2 
per cent develop epilepsy—if I am correct in my figures; I think that 
is something which all of us who are administering compensation 
laws should bear in mind—the fact that you do not always have a 
definite organic effect which can be cleared up on diagnosis but still 
may have a very prominent disability. I think that is something 
which should be borne in mind. You can not always prove why a 
man is disabled, and yet he is disabled.

We will now open the paper for discussion. Possibly there are 
some of you who want to ask questions of Doctor Harvey.

Mr. S tewart. I should like to ask Doctor Harvey a question which 
is not exactly related to accident in the ordinary sense of the word. 
What I  refer to is the trouble with the hearing of boiler makers when 
there is no actual fracture, but there is a continuous and eternal 
and everlasting pounding at the ear until the fellow can not hear 
anything but the pounding.

In the Bureau of Labor Statistics we have been trying for several 
years to establish some relation between the boiler maker’s deafness 
and injury. That is only a type of other cases of deafness that are 
beginning to manifest themselves—among the clerks along the line 
of the elevated railroads in Chicago and in New York, for instance: 
are there any statistics and is there any literature on the subject? 
Upon what ground can we establish this boiler maker’s deafness as 
an accident ? It is an occupational injury which we can not always 
call a disease, although I  think perhaps we ought to. I should like 
to know whether Doctor Harvey has any opinion to express upon 
that subject.

Doctor H arvest. I  am afraid I have nothing to contribute on that 
subject. I  am not familiar with the condition from personal obser­
vation. In searching the literature for this paper I have not chanced 
to run across any references to it. I can not help but feel that it is 
not an organic lesion, that it is not an anatomical damage. I  am 
inclined to believe that it may be partly imagination.

I am led to feel that partly from personal observation in the case 
of dictaphone operators who seriously object to the dictaphone, 
particularly if it involves any additional work or change in method 
of operation. When the operators become accustomed to the dicta­
phone they no longer object to it. In other words, the disability 
they suffer from is a functional one, but in the instances you cite
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that might be so severe and persistent that as far as compensation 
goes it is a thing that deserves attention.

Mr. M c S h a n e . May I ask Doctor Harvey a question? In ad­
ministering compensation laws we frequently have men come to us 
who have sustained head injuries from which other complications 
result. I was wondering whether you have any statistics regarding 
certain disabilities due to head injuries which do not follow imme­
diately after the injury. Sometimes a man comes in after we have 
felt that he was surgically healed, and at a time when the validity 
of his claim is in danger, when it is about to be outlawed, claiming 
serious disability to his head, setting up his claim as the result of 
that disability or head injury that occurred some weeks or months 
previously. I wonder if you could tell us something in a general 
way about that question.

Doctor H a rv e y . There are certain definite injuries, of course, that 
are apparent at the time of the accident; for instance, blindness, 
as the result of injury to the optic nerve. That is a thing that occurs 
at the time of the accident. Any blindness which a patient claimed 
came on several months later would in all probability have nothing 
to do with the accident.

However, there are other things that undoubtedly come on very 
late; the question of epilepsy, for instance. From statistics secured 
during the war it was shown that if you examined a group of men 
who had head injuries three months after the injury the incidence 
would be relatively low; if you waited, say, eight months or a year, 
the incidence would be quite appreciably higher; if you waited two 
years the incidence would be at the maximum. In other words, 
epilepsy at the outset may be deferred six months, a year, a year and 
a half, perhaps even two years, and in some cases even more. That 
is one group which would be referable to a preceding accident, I 
think.

Then, in the whole group of neuroses, of course, the maximum does 
not necessarily occur—in fact frequently does not occur—directly 
following the accident. It is usual for them to reach the maximum 
two or three months after the accident, and then frequently by a 
coincidence or by the added mental trauma at the time the case 
is being brought before the compensation commission. It is a very 
difficult thing to disassociate the trauma due to the accident and the 
trauma that is due to the attempt to get compensation. That is a 
thing, I think, the physician will have to leave to the commissioner.

The C h a irm a n . What would you say would be a practical rule 
for us to follow—to insist that in all cases of head injury a head 
plate be immediately taken?

Doctor H a rv e y . I think a head plate should always be taken in the 
case of a head injury. It is of relatively little assistance to the phy­
sician for the reason that a fracture of the skull may show on an 
X-ray plate and yet there may be no intercranial damage apparent 
and the man may suffer no after effects. We follow that routine 
in the hospital nevertheless.

I  distinctly recall a year or two ago that two patients with scalp 
wounds were admitted one night into the hospital. Skull plates 
had not been taken, so we got them the next morning. Some of the
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house staff were quite indignant because the men were admitted at 
all. Both of these men with minor scalp injuries showed definite 
fractures of the skull by the X-ray plate. That might well be of 
some legal significance later on. Hie men were perfectly well and 
were shortly discharged from the hospital, having no serious intei*- 
cranial damage.

On the other hand, a man may die from intercranial defects with 
no fracture of the skull whatsoever, and where nothing could be 
discerned with the X-ray plate.

So far as the treatment in handling the case from the physician’s 
standpoint is concerned, those data are not of great importance. I 
can well appreciate that when the case at a later date comes into the 
hands of the court such data may be of importance. I therefore 
think that such plates should be taken as a matter of routine. It is 
done in our hospital.

The C h a irm a n . What is your practical experience with the in­
strument which reads the pressure, showing whether there is 
increased intercranial pressure ?

Doctor H arvey. That, again, is in much the same situation. 
Usually the increased intercranial pressure will produce sympto­
matic signs, such as headache. It is quite possible to have a person 
with temporarily marked increased intercranial pressure who will 
have no persistent after effect. I do not believe that that would be 
of a great deal of routine value as regards ascertaining at a later 
date whether or not the patient had suffered a severe injury. It is 
something like finding blood in the spinal fluid. A man may have 
a severe injury without blood. He may have blood in the spinal fluid 
without any serious after effect. In fact, we have no way, at the time 
of the injury itself, of ascertaining with any definiteness whether or 
not the man is going to have persistent after effects.

The C h airm an . I did not make myself clear, I  guess. We will 
assume that a patient who is apparently normal and reasonably 
industrious suffers some head injury, nothing that a plate would 
show, but after a few months he develops signs of a psychosis of 
some sort. Is it wise for such a person to go to somebody who can 
do a lumbar puncture and measure the pressure?

Doctor H a r v e y . Any patient with a mental psychosis should have 
a lumbar puncture, because one of the most common causes of 
psychosis or vague mental symptoms is neurosyphilis—syphilis of 
the central nervous system. One way of establishing the diagnosis 
is by a lumbar puncture. I  think prooably that particular disease is 
one of the most confusing things in this group of cases. The only 
way it could be ruled out would be by a lumbar puncture.

The case that had had a severe trauma and a minimum trauma 
and then developed mental symptoms as the result of that trauma 
would not necessarily show symptoms in the spinal fluid. So that 
would not rule out the fact that trauma had been the cause of these 
mental signs, but would rule out the large group of cases of neuro­
syphilis.

The C h a irm a n . Does anybody else wish to ask questions?
M r. M c S h a n e . You spoke of nerve lesions at the base of the 

skull, or those nerves that control the senses of smell, taste, etc.
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Of course, we have the general understanding that their regenera­
tion is rather slow. What would you consider the maximum period 
for the regeneration of a nerve, such as the brachial plexus? I have 
a case in mind; that is why I am asking this question. Over what 
length of time might we expect a regeneration in a real nerve lesion 
of the brachial plexus?

Doctor Habvey. All the nerves have their own time element, so 
to speak. The optic nerve never regenerates. In general, nerves 
which do regenerate show some evidence of it within six months— 
very definite signs within a year. If there is no evidence within a 
year, the probability is very great that it never will regenerate.

With the brachial plexus it depends somewhat upon the type of 
injury. Nerves tom out, with injury to the cord, have very, very 
slight chance of regeneration. I f something has not appeared 
within a year, the chances are very slight for regeneration.

Mr. McShane. In this case there is the appearance of regenera­
tion, but it seems long deferred, and I wondered to what extent we 
might expect that regeneration to continue and whether we might 
expect a lull recovery ?

Doctor H a rv e y . In general, the rule is that the later the regenera­
tion starts, the less will be the amount regenerated. I f a brachial- 
plexus injury starts to regenerate late, the amount recovered will 
be relatively small. On the other hand, if it starts within two or 
three or four months, it begins very promptly, and the recovery 
may be complete.

The Ch a irm a n . I think we all appreciate Doctor Harvey’s willing­
ness to answer questions. Now we have another leading surgeon 
who is going to discuss a very live question at the present time; 
that is, “  Relation of trauma to malignant tumors.” I think the 
medical profession in general is very much interested in that subject 
to-day, and the world in general is concerned with the progress of 
the malignant tumor, which seems to be growing all the time. Dr. 
George M. Smith will talk to us on this subject.

RELATION OF TRAUMA TO MALIGNANT TUMORS

BT GEORGE M. SMITH, M. D., OF WATERBTJBY, CONN.

As everybody knows, nothing approaching a victory over the 
problem or cancer has been gained; yet the day may not be so far 
distant when this most vital and tragic of human questions will find 
its solution.

All medical knowledge moves along three principal highways in 
its progress toward complete understanding. These paths are: 
First, clinical or bedside observation; second, post-mortem study of 
diseased tissues; and third, information gained by laboratory” ex­
periment. Our knowledge of cancer has been enriched by the 
scientific labors of countless medical workers in all three of these 
directions. At the present time we are looking toward the experi­
mental researches on cancer for our greatest hope in solving the 
many problems relating to cancer, and it is gratifying to note that 
experimental studies during the past few years have resulted in 
interesting and fruitful advances.
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With the main causes of cancer still unknown, it becomes particu­
larly difficult to discuss the importance of trauma as a factor in 
the production of tumors; and yet it is an occurrence of increasing 
frequency that cases of cancer apparently following accident or 
injury come to our notice. By trauma in this connection is meant 
the effect on the tissues of the body of a single, or several, blows, 
lacerations, crushes, or strains, and not the effect on the tissues of 
numerous mild injuries from lesser mechanical, chemical, or inflam­
matory causes commonly referred to as chronic irritation, which 
properly belongs to another phase of the cancer question.

Although cancer has been produced under a variety of experi­
mental conditions, it may be safely stated as a striking fact that 
malignant tumors as yet have never followed direct trauma of tissues 
experimentally performed. Much work has been done along these 
lines, but utterly without result. Apparently tissues experimentally 
bruised, lacerated, or crushed, or even displaced by transplantation 
and thus subjected to the trauma of new environment, do not pro­
duce tumors. Tissues traumatized in this fashion will heal promptly 
m a relatively short time and no tumors are formed on tne healed 
scars.

On the other hand, under clinical conditions it would seem that 
trauma actually may exist as a factor in the formation of malig­
nant tumors, especially sarcomas; but true instances of such new 
growths developing as a result of a blow or crush are probably 
extremely limited in number when compared with the total number 
of malignant tumors produced by as yet little understood causes that 
can not possibly have trauma as a contributing factor.

Prof. W. G. MacCallum,12 of the Johns Hopkins Medical 
School, states that “ single severe injuries such as blows or fractures 
have frequently been followed by the development of sarcomatous 
tumors, although rarely by a carcinoma. Thousands of such injuries 
have no such result, however, and it may well be questioned whether 
the connection is not an accidental one.” There exist records, 
of course, of injuries producing scars, such as those caused by burns, 
where cancers nave sometimes formed in the scar. MacCallum be­
lieves that although we discuss every sort of injury in general as a 
possible cause of tumor growth, we can not conceive of any one of 
such injuries which could have this result without assuming some 
abnormal character in the tissue itself.

Loewy,18 in an observation of 26,389 injured persons, found 87 
malignant tumors attributed to trauma either as a primary or con­
tributing factor. As Ewing14 points out, even if genuine, this num­
ber of 1 per 700 injured persons is not much greater than the 
instances of cancers in uninjured people or the death rate from 
cancer in certain localities, which may be as high as 1 per 1,000. 
It is unfortunate that in all statistical studies of the relation of 
trauma to tumors it has often been difficult to apply extremely 
critical methods establishing the authenticity of the injury; and 
frequently, from the very nature of things, it has been almost

“  MacCallum, W. G .: A Textbook of Pathology. 1921, pp. 1037, 1048, 1103-1114.
18 Quoted in American Journal of Surgery, February, 1926, p. 16: “  Relation of trauma 

to malignant tumors,” by James Ewing.
14 American Journal o f Surgery, February, 1926: “  Relation o f  trauma to malignant

tumors,”  by James Ewing,
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impossible to determine the point that no tumor existed prior to the 
injury.

On the whole, however, Ewing15 has shown that cancer has been 
clearly traced to lacerations by rough instruments,, rusty nails and 
pins, thorn pricks, insect bites, surgical wounds, and to blows with­
out visible destruction of tissues. Injuries that have caused hemor­
rhage are especially apt to predispose toward development of tumors, 
such as the fractures, contusions, and lacerations of deep tissues and 
injuries to the skull.

Of interest in connection with fractures followed by sarcoma is 
the case reported by LeWald,16 where a sarcoma developed in a 
fracture united by means of a Lane plate, while a previous X-ray 
plate taken at the time of the accident showed absolutely no tumor 
present.

It has always been difficult from a medical standpoint to separate 
the cases where tumors develop as a result of trauma from cases 
where a blow may have only stimulated or aggravated growth in 
a small preexisting tumor. It is well to remember in this connection 
that although a single blow, crush, or strain has probably only a 
limited effect in aggravating the growth of such a tumor, often 
merely calling attention to the presence of the growth itself, yet 
repeated blows or crushes might have a very bad effect on a growing 
tumor, not alone speeding up the rate of growth but also tending 
to displace cells so as to allow secondary or metastatic tumors to 
develop in distant tissues and organs of the body.

In this brief discussion of trauma and cancer, special emphasis 
should be paid to the evidences that are necessary to establish the 
relation of trauma to tumor. These are fully described in the splen­
did treatise on Neoplastic Diseases by Prof. James Ewing, of the 
Cornell Medical School. Some of the important issues referred to 
by him may be grouped under the following headings:

(a) Authenticity and sufficient importance of the trauma.
(5) Microscopical proof of the existence of a tumor.
(c) A reasonable time relationship between the occurrence of the 

trauma and the development of the tumor, with a continuity of 
pathologic changes and symptoms in the injured part and the appear­
ance of the tumor.

With prevalence of tumors so widespread and probably on the in­
crease and the true explanation of cancer still a matter of specula­
tion, it is important that extreme caution be exercised in attribut­
ing trauma as a real factor in the etiology of tumors. It is there­
fore essential, in my opinion, to stress particularly the last of the 
above criteria in forming an impression of such cases; that is, the 
existence of a continuity of pathologic changes and symptoms in 
wounded or injured parts and the appearance of the tumor.

To illustrate this phase of the problems of continuity of patho­
logical changes from a benign to a malignant condition following 
trauma, I will refer to two cases in my own experience.
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The first of these patients, a middle-aged man, received a serious 
bite by a horse in tiie muscles of the upper arm near the elbow. 
The wound healed slowly and in the course of three months an 
epithelioma developed directly in the margins of the wound with 
axillary metastases, necessitating amputation of the arm at the 
shoulder. The second patient, a 19-year-old football player, re­
ceived a severe kick in the region of the muscles of the lower third 
of the back of the thigh. A large blood clot, or hematoma, formed 
in the tissues, which later gave rise to a sarcoma of extraordinarily 
rapid growth, resulting in the death of this young man in the course 
of seven or eight weeks.

Cases such as these just cited leave little doubt about the possible 
association of injury in the formation of some tumors. Unfor­
tunately, the early beginnings of many of the deep-seated tumors 
can not be followed by known clinical methods.

It may be said that in certain tissues and organs of the body 
where chronic irritation or chronic inflammation are well known to 
act as exciting factors to tumor growth, it is the opinion of many 
students of cancer that but very little importance should be attached 
to single trauma as a factor influencing the formation or progress 
of a malignant tumor. Thus, in carcinoma of the breast, the tumor 
very frequently develops on the base of a chronic cystic mastitis; in 
carcinoma of the stomach it develops on a chronic gastric ulcer; in 
carcinoma of the gall bladder, chronic inflammation of the walls of 
the gall bladder from gallstones leads directly to growth of the 
tumor—rather than from any sudden injury of the tissues.

It is becoming more ana more evident that- careful analytical 
methods applied to the study of cancer cases in recent times has 
done much to do away with the impression created by earlier and 
uncritical statistics which gave to trauma such a very important role 
in the causation of cancer.

A study of the life history of different tumors shows that they 
vary over a wide range in their virulence, rate of growth, tendency 
to form secondary growths. Of special interest are the tendencies 
to irregularities in the rate of growth of certain tumors which may 
exhibit at one time an almost quiescent state and at another a pro­
nounced activity without apparent reason. For instance, a cancer 
of the breast may take years to reach an alarming size, and yet the 
secondary growths developing in the liver will grow at an enormous 
rate and produce death in a few weeks. It is well known also that 
cancer cells, after radical removal of the tumor, say of the breast, 
may remain latent for years and then for apparently no reason at 
all take on an active growth to form readily recognizable recurrences. 
It is not unlikely that this phenomenon of latent tumors taking on 
active growth so as to become recognizable has led at times to the 
mistaken idea that they have actually been caused or aggravated 
by some form of injury arising out of employment.

Sometimes even careful post-mortem studies may find great diffi­
culties in explaining the sequence of events leading to death in 
those suffering from malignant disease. I will refer very briefly to 
an extremely puzzling instance of such a case, the post-mortem 
studies of which came under my direct observation. A man of 
about 40 years, while traveling in'a railroad train, fell over a dress-
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suit case left accidentally in the aisle of a Pullman car. From the 
date of this alleged accident he had pain in his right arm. Well- 
known physicians and neurologists attended him and every attempt 
was made to help him. The unbearable pain became progressively 
worse and completely wore him out physically, and he died about 
five months after the accident from pneumonia. Studies of tissues 
after death revealed a rare condition entirely unsuspected during the 
life of the individual. A small flat endothelioma (a form of cancer) 
was found at the very apex of the right pleura at the root of the 
neck. The tumor had provoked a pleurisy and later a- fatal pneu­
monia. A microscopic extension of this growth a few inches up­
ward had progressively involved the neighboring large nerves of 
the brachial plexus, situated deep in the neck, causing the excruciat­
ing pain. There was in this case, then, no relation between a possible 
trauma and coincidental pain, or tumor, or fatal issue, although the 
clinical and legal evidence during the patient’s life seemed almost 
overwhelming m its favor.

The authenticity of accidents is of paramount importance. In 
the 11 years between January 1, 1915, to January 1, 1926, the acci­
dents arising out of employment in the two companies of the brass 
industry with which I happen to be associated reached a combined 
total of 228,792 consecutive cases without the unfortunate complica­
tion of a malignant tumor forming in a single known instance to 
date in connection with the injury. These injuries naturally have 
varied from very mild to very severe types. It is a strict rule of 
both companies that all accidents are reported to the foreman of 
the department and are at once referred to the plant hospital for 
treatment, where a careful record of the character and location of 
the injury is made. This procedure does not leave a very wide 
margin for vague, imaginary, or delayed claims.

Every case involving the intricate and complex question of 
trauma and tumor is of utmost importance and merits a most search­
ing and critical study, not alone in the interest of the compensation 
laws but also in the interest of the science of medicine and the 
solution of the cancer problem.

DISCUSSION

The C h a i r m a n .  We all appreciate Doctor Smith’s paper very 
much. The connection between tumors and injury is one which the 
commissioners are up against continuously. I see that the Doctor 
throws considerable doubt upon the old theory, the question of irri­
tation upon the tissue to produce a malignant growth. I think the 
medical profession is making rapid strides toward the discovery of 
the cause of malignant growths, and also, I hope, toward the dis­
covery of a cure. Maybe I am a little too optimistic.

I think some of the experimental work which is being done by the 
Rockefeller Institute—I believe that is the institution working on 
it—leans very strongly toward the nonfilterabie virus with which 
they seem to be able to produce sarcoma. They have produced it in 
chickens and mice, but they have not yet been able to discover the 
organism which probably exists in that virus. Doctor Smith knows 
far more than I do about this probably, but this is a line of thought
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which impresses me greatly, because one of my own family hap­
pens to have had a malignant growth, and I am naturally inter­
ested in all the progress that has been made and is being made in 
that particular line.

If we can produce sarcoma by this nonfilterable virus, it does seem 
to me that sooner or later we will be able to discover the organism 
which probably exists in that virus. There undoubtedly is an organ­
ism which is the cause of the cancer or sarcoma and will produce it. 
It is probably ultramicroscopic; in other words, at the present time 
we probably have no microscope which is able to discover that 
organism. I think that we will eventually isolate it. I f we isolate 
the germ which produces that malignant growth, I think we will 
then be rapidly on the road to finding a cure for the disease.

I hope that in the near future we will make some progress along 
that line, and I feel rather strongly that we are on the road toward 
discovering the cause and the cure. The paper was very interesting 
to me and lias given us some very valuable information.

I should be glad to hear from any of you who would like to ask 
Doctor Smith questions. I am sure he would be glad to answer them. 
This is a very live subject for compensation men, and we would be 
very glad to hear from any of you who would like information 
upon it.

Mr. S te w a r t . I f there are no questions, this ends the morning’s 
program. I should like to say that I received a cablegram through 
the War Department that Porto Rico would have a delegate at this 
convention. It came too late for us to put the delegate on the pro-
fram. I would like to suggest that we hear from the delegate from 

'orto Rico if he is present.
WORKMEN’S COMPENSATION IN PORTO RICO

BT BAM6n  MONTANEB, CHAIRMAN PORTO RICO WORKMEN’ S RELEIF COMMISSION

It is a great honor for me and for my little island in the West 
Indies to be represented at this convention. This is the second time 
we have been represented here.

Porto Rico is deeply interested in workmen’s compensation. We 
began the study of this matter in the year 1910. It was at that time 
that the different labor organizations started a campaign, principally 
at the instigation of the American Federation of Labor, for enact­
ing a workmen’s compensation act. After fighting with the em­
ployers, who did not want to have a workmen’s compensation law in 
the island, in the year 1916 we obtained the first workmen’s com­
pensation act. It was not a compulsory act; it was optional. In one 
year only 149 employers came and asked for protection under the 
workmen’s compensation act. Only about 4,000 cases were heard 
during that year. But the results to the labor classes were so palpable 
that the Legislature of Porto Rico amended the law and made it 
compulsory. We have had a good law since the year 1918. We work 
under the State fund system.

Several amendments have been made to the law lately, making 
it more liberal and correcting several defects that were noticed in its 
practice. At the present time we are working under different cir­
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cumstances. I say that we are working under different circum­
stances because in the last five years our law was attacked by the 
employers in the courts through injunctions. We had 40 injunctions 
in the United States District Court for Porto Rico from the most 
important employers, representing about $300,000 in premiums for 
a year. At last the decision of the United States Supreme Court 
establishing our law as constitutional compelled all of these employers 
to act again under the law. Now we have them all in.

Mr. W il l ia m s . Will you tell us approximately what your popu­
lation is?

Mr. M o n ta n e r . Our area is 3,600 square miles; population, a 
million and a half.

I will give you a little idea of the different aspects of our law. 
As I said, we are working under an exclusive State fund.. The 
commission fixes the different premiums annually in accordance with 
the experience during the previous year. Our rates in Porto Rico 
are higher than those you have in the States. You will find that is 
reasonable, on account of the low wages that are paid to laborers 
there.

Our most important industry, if it can be called an industry, is 
farm labor. We have *the sugar industry, the tobacco industry, and 
the coffee industry as our three most important industries. They 
pay at least two-thirds of the premiums that come into the funds 
of the commission. For farm labor we have a premium of 1.5 per 
cent at the present time. For the manufacture of sugar—that is, 
mills—we have 3 per cent. In the tobacco industry it runs down 
from 1.5 to 0.3 per cent, depending on the risk. These premiums 
are collected by the treasurer of the island just the same as all the 
other taxes imposed upon employers.

As to the compensation coming to the laboring men when they 
are injured, we have a waiting period of seven days at the present 
time. Men who are injured get half their wages during the time 
they are under treatment. This is different from other laws, and 
I will explain it to you.

On account of the ignorance of the laborers—most of them are 
illiterates—we had trouble with them in fixing up compensation 
for wages lost. For instance, a man gets injured while he is working 
in a sugar-cane field with that very long knife called the machete, 
used for cutting sugar. Instead of reporting his case to his employer, 
he pays no attention to that injury. He takes the leaf of a plant 
or anything he can get hold of and puts it over his wound and keeps 
on working. In practically every instance that results in infection. 
Then, perhaps 10, 15, or 20 days later, or sometimes a month after 
the injury, he comes to the doctor and that case takes a very long 
time to get well. Sometimes it results in permanent partial in­
capacity. Now, by not paying compensation to this man if he is 
not under treatment, we make him go to the doctor as soon as he 
gets injured.

For permanent partial incapacities we pay up to $2,000. We have 
a fixed table, just like that in the State of Washington. For perma­
nent total disability we pay from $2,000 to $4,000. For death cases 
also we pay from $2,000 to $4,000. We also cover occupational 
diseases; at least they are in the law.
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The law is administered by a commission composed of six mem­
bers. Three of these members are appointed by the governor of 
the island, and three of them are elected at the general elections 
every four years, each of the different political parties in the island 
being represented. The three members appointed by the governor 
have charge of the admimstratioh of the law, and have to give their 
full time to the work. The three members representing the three 
political parties only come to the meetings that are held for the 
adjustment of claims.

In general, I should say that workmen’s compensation is entirely 
different in Porto Rico from what it is in the States, on account of 
the conditions, the environment, you find down in my island.

In Porto Rico we still have many laborers who go barefooted, 
who are illiterate. They get very low wages. That is one of the 
reasons we have more cases reported to the commission in compari­
son with any other State in the Union.

One feature that we have which I do not believe you in the States 
have is that the Government of Porto Rico does not help the com­
mission in its administrative expenses. Our commission is self-sup­
porting. We have to pay our administrative expenses from the 
premiums we collect. In previous years the administrative expenses 
went up to 28 and 30 per cent, but last year we were able to reduce 
them to 18 per cent of the income.

I believe I have given you a general idea of the work we do in 
Porto Rico and of our compensation law. If there is anything else 
you are interested in, I  shall be very glad to answer any questions.

DISCUSSION

Mr. R o a c h . Does your commission inspect workshops?
Mr. M o n ta n e r . We do not have a safety law in Porto Rico. I  did 

not expect to have Mr. Stewart call on me this morning, so I was 
not prepared to speak and did not bring with me some pamphlets 
I  had the intention of distributing among you. But at the afternoon 
session I will hand to each one of you a copy of our last annual 
report, in which you will find a summary of our work last year, also 
a review of the history of our law.

Doctor M cB rid e . Y o u  mentioned that the average wage is low. If 
high wages are paid, is the same amount of compensation paid, or 
50 per cent?
Mr. M o n ta n e r . Our average wage there does not reach a dollar a 

day.
Doctor M cB rid e . Not by any class of worker?
Mr. M o n ta n e r . Unskilled labor. Skilled labor gets up to $4 a 

day, but we have a restriction in our law covering that. We do not 
cover laborers getting more than $1,500 a year.

Mr. S te w a r t . Y o u  spoke of a percentage of your people going 
without shoes. I do not get the connection. Was that simply to 
illustrate the poverty, or, since you include occupational disease, has 
the fact that they go barefooted anything to do with the hookworm 
disease? Do you cover the hookworm disease in your compensa­
tion law?
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Mr. M ontaner. No; we do not cover the hookworm disease. I  
merely mentioned that to illustrate the fact that the workers are 
ignorant and always more liable to accident. A man who goes 
without proper clothing is liable to accident to a far greater extent 
than a man who is properly clothed. Our average number of cases 
annually is 15,000. We have to handle that many cases.

Mr. R o a c h . Was any agitation ever started to make workshops 
safer than they are now?

Mr. M ontaner. We started something like that two years ago by 
appointing an engineer to inspect the different shops in the sugar 
mills, although we are not authorized by law to do so. That is some­
thing we have in mind—to see if we can get the next legislature to 
give us authorization to enact a safety code.

Mr. B rown . You spoke of the three commissioners appointed by 
the governor and the three elected. You stated that the three elected 
met only when there was compensation granted. Do I understand, 
then, you have periods in which you grant compensation instead of 
granting it in each individual case as it comes up ?

Mr. M ontaner. Oh, no; we take each individual case as it comes 
up. The commission meets three times a week, but this permanent 
committee, as it is called in the law, is composed of the tnree mem­
bers appointed by the governor to study the cases. They draw up a 
resolution and then take it to the meeting of the commission, which 
these three elected members attend. _ The resolution of the com­
mittee is the resolution of tjie commission when it is passed upon 
by the whole commission.

M r. B rown . H ow often does this whole commission meet?
Mr. M ontaner. Three times a week. I f there are no other ques­

tions, I want to thank you very much for this opportunity of 
speaking to you.

The C h a irm a n . I  am sure that we have all enjoyed the outline 
the delegate from Porto Rico has given of the workings of the 
compensation law in that country.

Mr. M cS h ane . Inasmuch as no questions were asked Doctor 
Smith on his scholarly presentation o f the “ Relationship of trauma 
to malignant tumors, I assume that he covered the ground in such 
a thoroughgoing manner that we did not have any questions to ask 
after he got through; that is, the part of it that we could under­
stand. I think we got most of it.

Personally, I want to say that I appreciated the paper very much. 
I noted the very large number of cases he has treated and come 
in contact with. I should like to ask him about the hospital treat­
ment. I think he said he had had 200,000 cases under observation in 
two or three different institutions. That is a wonderful experience 
for one man. I think he could give us something more along the 
line of what they are doing in the hospitals. I should like him to 
elaborate, to particularize a little bit more.

Doctor S m it h . I  simply used these statistics available for the 
brass industry as sort of negative evidence relating to this tumor 
evidence. It is a very easy matter when a patient comes into a 
hospital and is interviewed by the physician or by the interne in
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regard to the causes of his trouble to set his mind upon some definite 
form of injury that may have caused a tumor growth or any other 
disease.

Here, by using a large number of cases where we know definitely 
the character of the injury and exact location, we find that these 
tumors do not develop, except very rarely. Our own hospital now is 
pretty well organized to handle these industrial accidents. The 
method of treatment is well standardized, and I should be very glad 
to send out some of our forms or our hospital catalogue to anyone 
wishing to learn about the exact details of this work.

I think this number of accidents, of course, a very large one. 
On the other hand, I do not think it is unusually large when 
compared with the accidents, for instance, in the steel industry.

I am afraid if I went into a discussion of the hospital method 
and treatment it would lead me into a very intricate and technical 
field. So I would rather leave the issue in this way, that I would 
be very glad to send some of our hospital catalogues to anyone who 
may be interested along these lines.

CHAIRMAN, FREDERIC M. WILLIAMS, PRESIDENT I. A. I. A. B. C.

ORGANIC DEFECTS AND NEAR-PSYCHIC CONDITIONS
BY JAMES J. DONOHUE, M. D., P. A. C. S., MEMBER CONNECTICUT BOARD OP 

COMPENSATION COMMISSIONERS

In discussing the subject which I have chosen, my remarks will 
have to be more of a general than a technical nature.

Organic defects, ordinarily, are of such a definite character that 
there remains little room for dispute, but there are certain organic 
defects in which there is a combination of real defect and functional 
disturbance. These are the types which produce the difficulties for 
the medical examiner and the specialist as well as the commissioner.

For want of a better term, I have classed this type as the “ near­
psychic ” conditions, and in that group I have placed the litigation 
hysteria, the pension hysteria, and the simulators, the exaggerators, 
the hypochondriacs, the malingerers, the psychoneurotics, the imag- 
iners, and feigners, and psychasthenics.

Litigation or compensation hysteria, with which we are con­
fronted, is produced neither by fright nor by trauma. A claimed 
injury is simply an excuse for producing this condition, and it 
resists every form of treatment. The more medical examinations 
the more pronounced will be the hysteria and the nervous symptoms. 
They will tell you that “ previous to the accident they were entirely 
well.” This seems to be the coined expression which comes to them 
automatically. The lure of money and the desire for a vacation are 
the all-important factors entering into this class of cases.

Of course, there is always a preexisting neurodegeneracy and a 
susceptibility to morbid suggestion among this class, coupled with 
self-sympathy, thoughts or material gain for injury (feigned or 
imagined), impending medico-legal inquiry, or litigation.

With the possibilities of gain and pecuniary reward eliminated, 
symptoms soon subside. Windshied, an authority upon this sub­
ject, has said that “ when there is no claim, there is no traumatic 
neurosis,” and this is true to a very considerable extent.
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Discussion of a patient’s symptoms by sympathizing friends and 
unwise or designing doctors, as well as lawyers, always lays the 
groundwork for claims made by this character or individuals.

In making a comparison between Germany and ITungary, after 
the passage of the compensation laws in Germany, a tremendous 
increase in traumatic neuroses showed itself; while in Hungary, 
where there was no compensation law at all, there were practically 
no neuroses—a very significant fact, and one which confirms the 
opinion of experts on this subject, that the lure of pecuniary reward 
and desire for idleness were always strong factors in the produc­
tion of this class.

A personal degeneration, morally and mentally and physically, is 
bound to occur when there is much catering to the caprices and 
whims of certain classes of psychoneurotics. While it must be used 
with care, the use of a strong arm will occasionally be found to be 
extremely useful, but it must be used with caution and care, giv­
ing due consideration to the old saying that it is better that ten 
guilty men should go free than to hang one innocent one.

At one time in Germany pension hysteria acquired the dimensions 
of a nation-wide disease. Care must always be exercised in treat­
ing the worthy, and caution must always be used in eliminating the 
unworthy among this class.

It is a well-established fact that these cases exist—not because 
of an injury, but because of a claim, and a settlement is the treat­
ment, all symptoms soon disappearing after the case is disposed of. 
Statistics show that in various series of cases, followed up and 
watched carefully after they have been settled, practically all disa­
bility ceases.

A preexisting tendency exists in this class of individuals who 
show these symptoms. Severe injuries are not the ones which pro­
duce the neuropsychic; in fact, the injury is more imaginary than 
real. The more elaborate and technical and drawn out the ex­
aminations of doctors and the questioning by lawyers the more a 
neurotic will magnify the complaint, which of course continues until 
his case is adjusted. The symptoms are not dependent upon the 
injury but upon the compensation litigation, assisted by the sug­
gestions of relatives and friends. The greater the train of symp­
toms, the better they believe their chances of success in establish­
ing a claim. One expert has said, “ Deny compensation and you 
will have no compensation hysteria or neuroses.” That may be 
putting it a little strong, but nevertheless it shows the belief of a 
man or wide experience in dealing with this class. They do not 
suffer from the injuries claimed, but from the false ideas as to their 
legal rights, which are always exaggerated.

It has been said that “ imagination creates what it imagines,” and 
there is considerable truth in it, but we are also interested in the 
measures which are necessary to cure the imagination which pro­
duces practically the reality in these cases.

Concussion of the spine, or “ railway spine,” with its psychic or 
hysterical manifestations, was shown by Charcot to be a functional 
disturbance with no pathology, produced largely by autosuggestion. 
These terms to-day are practically in the discard, only to be replaced by 
such phrases as “ traumatic neurosis,” M traumatic neurasthenia,” etc.
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Generally speaking, definite physical injuries are sufficiently evi­
dent to cause little dispute except as to degree, but on the other hand 
the near-psychic class are of a type where there has been little or no 
physical injury, but where a train of symptoms, nervous and mental, 
has developed, which lays the foundation for great dispute, and 
which baffles etiological classification as well as treatment.

Many of our back conditions have both the organic and the 
psychic elements in them. The vast majority of the back conditions 
which we are called upon to deal with are due to an arthritis of the 
spine, traceable to some focal infection. It may be bad teeth, ton­
sils, or any tissue which has developed a pathological bacteria. The 
spine is a mass of joints, subject to the same diseases which joints in 
other parts of the oody are; so when you have a persistent back con­
dition it generally means an arthritis, and a careful examination 
should be made for some focal center. I f found, the cure is simple— 
remove the cause. Arthritis of the spine is a disease rather than an 
injury, which the human race seems to be heir to with a tendency 
most strongly after passing the age of 40.

There are many back conditions which have been treated as organic 
when, as a matter of fact, they are simply functional conditions. A 
proper environment is essential for success in their treatment. Insti­
tutional care is often necessary. In order to eliminate these conditions 
and complaints, fatigue must be avoided—fatigue of brain and ner­
vous system, and of the endocrines and heart. Without taking into 
consideration the element of fatigue, it will be absolutely impossible 
to bring about a recovery. Unbalanced diets (causing constipation), 
with improper assimilation (lowering nutrition and resistance), are 
causative factors in many of these functional cases. Rest is needed 
for the mental and physical fatigue by properly selected work, such 
as occupational therapy, in order to <*et the mind and body working 

, well together. Improper postural positions must be corrected. Many 
of these postural positions are traceable to atonic muscular conditions, 
abdominal ptoses, sagging of the abdominal muscles, what we would 
call“ belly sag,” the dragging of the weighty mass of intestines upon 
their seat of attachment, prolapsed uterine conditions in the female, 

i Take off the strain by keeping the intestinal tract clear, and so ease 
off the abdominal ptoses. Postural exercises, to redevelop the muscles 
with lost tone, physiotherapy, and hydrotherapy, are great assistants 
in shortening up the period of recovery.

The actual and real malingerer is not frequently found, but that 
class of cases which we call the “ near-psychic,” the class which is 
desirous of obtaining pecuniary reward for injuries, imaginary op 
real, by exaggerating their condition, is quite common. This tend­
ency has increased considerably since the advent of compensation 
laws.

The fractures, dislocations, and amputations that are definite and 
visible generally give little trouble to the administrator of compen­
sation laws, but that class of cases where the special senses play an 
important part in the examination, and where the examiner has to 
depend on the veracity of the patient to a large degree, present quite 
a different proposition for the examiner, the medical attendant, and 
the commissioner.

Generally speaking, the psychic element seldom comes from those 
severely injured. In other words, when the employee has a fixed
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and definite injury he knows very soon what he is to receive in the 
way of remuneration for his injury, and there is little left for the 
imagination to elaborate upon and run riot with.

In the case of the psychoneurotic the injury may have been noth­
ing more than a contusion or a shaking up, or a jarring, and all the 
trouble arises out of the thoughts of what might have been a serious 
injury, and from the hopes of what may be received in the way of 
recompense for the injury. All this, added to by self-sympathy 
and suggestions of sympathizing friends congratulating him on the 
fact of being alive, and all enabling him to magnify the symptoms, 
which, though slight at first, soon after being revolved in the mind 
allow him to become self-centered and introspective to such a degree 
that pain and other subjective symptoms become practically a 
reality. Mind has a great deal of influence over matter, and as I have 
previously said, “ imagination creates what it imagines.”

With symptoms of fear, apprehension, resentment, suspicion, ex- 
aggeration, a morbid tendency fixes itself, and the patient makes 
no effort to help himself; he simply sits down and sympathizes with 
himself for the injustice and the injury which he has received, or 
imagines he has received, and so magnifies it out of all proportion 
to what has actually occurred.

One of the greatest obstacles in the treatment of this type of cases 
is the unconscious resistance of the patient’s mind. With the rea­
soning portion of the mind he may be willing to give cooperation, 
but the subconscious mind puts up an uncontrollable resistance.

The abnormal man with the psychic neurosis has been likened by 
one author to a normal man with a grievance which he wants to 
remove, and when he has done so he is not happy, but looks around 
for a fresh one. He is happier with his grievance than without it. 
The normal man understands the nature of his grievance; the ab­
normal man with the neurosis does not. When the neurotic is 
cured he misses a lot in life. He misses the sympathy of his friends 
and the attention which sick persons get, and then (but not the 
least of all) it dawns upon him that he will be brought face to face 
with the stern realities of life, and, most important of all, he will 
have to go to work.

The treatment for the psychoneurotic is to get rid of his com­
plexes, and when they can be brought out so that he can see them in 
their true light; they no longer trouble him. This has been likened 
to a child terrified by some object in the dark; when the light is 
turned on he recognizes something familiar; his fear has been dis­
pelled. The treatment then is to discover the troublesome complexes 
disturbing the patient, explain their nature and meaning—very easy 
to do, but not easy for the patient to follow. Without the proper 
mental attitude it is impossible for the patient to improve. To cure 
a case of this type, it is necessary to draw the line of demarcation 
between what is purely physical and what is purely mental. The 
physical can be handled surgically with much more satisfaction 
than the mental. The mental feature is another and far more difficult 
proposition. The trouble with the mental is that the patient has 
nourished and cultivated a train of symptoms which he has acquired 
through continuous thought and rel'iearsal, until he has become ir­
ritable and fatigued, suspicious and resentful of every effort by any­
body to assist him. The mind becomes hostile and the reasoning
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defective and faulty. Such a person becomes noncooperative, self- 
centered, with a powerful tendency to exaggerate everything in con­
nection with his injury and his inability to obtain justice at the 
hands of anybody who attempts to assist in his cure and settlement 
of his case/ With this mental attitude, cures are difficult or im­
possible.

In questioning these cases, the greatest harm can be done and the 
least information gained by asking leading questions. The dishonest 
man falls in line with any suggestion that will bolster up his claim, 
while to the psychoneurotic it supplies new symptoms to dwell upon 
and entertain until they become realities, for, as said, “ It is nothing 
but thought—when you think you haVe pain, you have not.” I f they 
would go along this theory, tne cure would be simple, but the mind 
generally works along the other way. I f  they would accept the sug­
gestion of the late Dr. Coue, “ Day by day, in every wav, I  am getting 
better and better,” after a few days of this line of thought they 
might be in such a mental state as tliat suggested in one case where a 
man had followed this line of thought for three days and on the 
fourth day was able to say, “ Oh, hell, I ’m well.” These patients 
have no pain, but they think they have, and so long as they think 
they have, they have, as far as effecting any cure or relief is con­
cerned. This type 01 cases may have the brains and mind, but the 
power to control the mentality seems to be lacking.

The exaggerator and the malingerer also are not the easiest types 
to deal with. By closely watching and scrutinizing their actions, 
they can often be quite readily exposed. By asking such a person a 
line of leading questions which he unsuspectingly answers, he thinks 
he is confirming his disability, when as a matter of fact his answers 
will fit no category of injury or disease, and he makes his case an 
absurdity.

The man with the real injury is generally definite in his descrip­
tion of his .trouble; the other class often have such a mass of 
symptoms that none of them are of much account from a physical 
standpoint, and you must then look further for the trouble, which 
proves to be mental. In looking over this class some will present an 
air of honesty, and often the observer or examiner will be deceived 
in this way. They are ready to submit to any kind of an exami­
nation, while others of this same type will assume the opposite 
attitude. They will oppose an examination of any kind.

The expert claimer always has one substantial symptom which he 
never fails to use to its fullest extent—that is the claim of pain, not 
always easy to prove or disprove. Pain in the back is one of the 
never failing subjects of dispute, and the claimant soon learns that 
it is not easy to disprove, and, of course, this is a fact. Where the 
dishonest claimant falls down in his effort is in the fact that he 
overstates and exaggerates everything1—his disability and his symp­
toms—so as to get them out of tune with sound diagnostic principles. 
I f there is a real injury, the point of pain is generally fixed and 
localized and in a definite place, and it is very apt to remain there. 
For instance, with a back injury, if the point of pain is marked 
with a pencil, get the patient’s attention diverted to some other 
features of his examination, and get his mind entirely free of this 
particular center of pain, and then later come back to this question
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as to where the pain is in his back; and if there is a real injury, 
the point of pain will again be found as first indicated; but almost 
always in the case of an exaggerator or malingerer he will never 
be able to locate the point of pam as first indicated.

In true pain complaint is uttered as soon as pressure is applied, 
but in the neurotic type he often shrinks and groans even before he 
is touched at all. Then again there will be a distinct interval between 
the pressure and the indication of pain. The pupils dilate and the 
pulse increases in true pain, but this is not a constant symptom, as 
it does not always occur. Skin sensibility is sometimes increased and 
sometimes diminished. In true pain it bears a definite relation 
between nerve injury and nerve supply. In the neurotic the painful 
area is inconsistent with nerve supply.

Motor paralysis is less liable and less easily made the subject of 
a claim by a malingerer. Certain muscular and reflex tests quickly 
throw this class of claims into the discard.

In the definite organic injuries there are many marked deformities 
which produce very little disability, and likewise there are many 
organic defects which are not demonstrable by X  ray or other 
scientific means, but still they produce definite disabilities. There 
are many organic back defects and pelvic defects which are devoid 
of proof, ana still they may be quite disabling. The organic defects, 
with the exception of the sacroiliacs and spinals, are a fairly reason­
able proposition to deal with. To separate the real from the unreal 
in the spinal and sacral injuries will tax the skill and caution of the 
most astute. Even where the injury or lesion is definite or organic, 
treatment is very unsatisfactory when the psychic element enters 
into it to complicate matters.

Many times neurotics have been made by inexperienced medical 
men treating back conditions as organic lesions when they are simply 
functional conditions. If a proper diagnosis were made and cor­
rective measures applied, they would never have gotten into the 
realm of this class o f cases.

The human factors important in producing the neuropsychic are 
the doctor, the lawyer, and the commissioner—the first through 
ignorance, or intent, or desire of his fee; the lawyer for reasons not 
dissimilar; and the last, the commissioner, through his desire to 
be humane and err on the side of liberality if he must err, also be­
cause of his being influenced by poor, but well-meaning, medical 
advice.

The greatest asset the workman and the employer and the com­
missioner can have in dealing out justice in cases of this type is the 
most skilled medical attention which can be found; the greatest 
good will accrue from the employment of the best medical services 
that can be secured.

In the treatment of the back cases, often the most skilled treat­
ment is far from satisfactory! The sacroiliacs, in the hands of 
some experts, can be manipulated into position, and more or less 
immobilized for a reasonable period, after which it becomes useless 
to bother with appliances. Experience has shown that after four 
to six months under the use of the brace, if little improvement 
occurs, it is just as well to discard the brace, as you always have 
the danger of making a neurotic out of a back-injury case. The
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arthritic spine after a reasonable time stiffens and becomes ankylosed 
of its own accord, and by so doing really cures itself.

I have touched upon various phases and methods for detecting 
and treating phore subject to accidenT'L. f?an cooperation from 
the claimant, ag0 we were having a safety effecting a cure. If 
all your enc  ̂ g|.eej pian  ̂which had had a succe*Je a P^tty definite 
diagnosis, as y0U might assume from looking ov< attempted. The 
use ot s-e' j n ^e course of about, five years tht lately necessary, 
and in;ge(j from about $4,000 a year to something o\ ̂ e desired cure. 
* ou/a was over a 300 per cent increase. There wp“ rst> but subse- 

it the plant to show that there were extraordinary useful citizen 
p  ,ie machinery guarding was almost standard, and* osation would 
standard machine guarding does not produce accident ty* 
was not of a tremendously dangerous character. But thel*ly one of 
thing positively uncanny about the continuance of seriousometimes 
accidents in this plant. sensation

This particular noon I was on top of a machine, talkie proper 
or 500 of these fellows. I noticed one man began to look ueasures 
air in the most extraordinary and disconcerting way. and 
admit that my speeches are pretty bad at times, still it was r^end, 
usual thing to have the men lose their reason during that kin'+ite 
entertainment. This fellow began to talk to himself and point w 
in the air.

When the talk was finished, I conversed with the foreman anu 
asked him about this fellow, and he said, “ Oh, that is an eccentric 
fellow.” He did not say it quite that way, but that is the gist of it. 
I looked over the caliber of the men and I thought I could detect 
quite a few eccentrics of that type in the plant. If I had been an 
insurance carrier, instead of representing a State department of 
labor, I am sure I would not want to put that kind of risk upon the 
books of any company I represented. I can see nothing in the 
world to be done in a place of that kind except to employ a better 
class of men, and, if possible, to eliminate that other type of worker.

I f medical science is exact enough to detect that type of case, 
then I will say that in the future plant medicine will have a respon­
sible place in accident-prevention work.

Mr. H atch . I can not talk on this matter as a medical man at all, 
but from the statistician’s standpoint I am interested in how many 
malingerers there are per thousand cases of traumatic neuroses. It 
is, of course, a very difficult thing to get at, and I do not know of 
any way to measure statistically the extent this thing enters into 
the administration of compensation laws. ^

However, I want to make a little test, if Doctor Smith will lend 
what aid he can. Doctor Smith has had an extensive experience in 
hospital practice in a large plant with a very large number of com­
pensation cases. I wonder if men like Doctor Smith and medical 
men who have been handling compensation cases have gathered any 
impression on that question. Out of the average thousand cases of 
accidents to workmen, what number of actual malingerers are there ? 
Doctor Smith, out of your experience, would you say that one in a 
thousand workmen injured actually does attempt to malinger, or 
one in ten thousand, or one in a hundred thousand?
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which will still be HsnU? problems to solve in spite of any sug­
gestions yet made by an* medical mind.
_ The first and foremast object to be attained under compensa­

tion laws is the restoration ot-injured workmen to useful employ- 
BSSBt. How the cure -tan be most quickly and effectively brought 
about is oargpaateft consideration. The payment of compensation 
to the unworthy H|a mistake, not alone because of penalizing indus­
try unjustly, but, jinore important than that, because it is prone to 
make useless citizens out of individuals who should be contributing a 
productive part ,ko society, and also contributing to their Own 
health, well-being, and usefulness. The payment of compensation 
is a great mistake, also, when the individual should be rehabilitated 
and returned to usefulness in industrial employment.

I have endeavored in tins discussion to bring to your attention 
some of the means and methods by which this restoration can be 
brought about, and in all cases the utmost cooperation is necessary 
between t̂ l of the parties concerned. The doctor, the lawyer, the 
employer', the insurer, the commissioner, and last but not least, the 
employe* himself must each play his part in the plan of cooperation 
to bring about the desired results. Useless ana unwise compensa­
tion payments are a poor substitute in comparison with a restored 
and rehabilitated workman.

DISCUSSION
The Chairman. There was one diagnostic feature which Doctor 

Donohue did not mention, and I do not know that I ought to, but 1 
hope it will not become general. I sent a patient I thought was 
crazy to a gentleman who has: been professor of nervous diseases 
at Yale Medical School for a number of years. He thought the 
man was crazy, but he wondered whether that condition had any 
connection witn an injury the man said he had had. That was what 
the professor was trying to find out.

The man would write me letters from time to time saying he was 
not crazy. Then I got a letter from this professor saying that he 
had received a letter from this patient inclosing a copy of an original 
poem which he had written—one of the most valuable pieces of 
information he had to size up this particular pathological case. He 
then , threatened to send: me a copy of the poem. The patient ap­
peared to be the sort of person Doctor Donohue describes, but the 
tragic part of it was that a few weeks later he killed himself, so 
I think there really was something the matter with him*

This paper is now open to discussion. It is avery practical paper 
and it calls for some discussion.

Mr. M ontaneb. I  have heard the papers that have been read at 
this convention and have considered all of them very interesting, 
but the most interesting to me has been Doctor Donohue’s on account 
of the situation we have in Porto Bico. We have lots of malingerers 
and claim experts down there. Due to the congestion in the popula­
tion in the island and the lade of employment, lots of claimants would 
rather claim that they are sick than to go and look for employment, 
because employment is not so Steady there as it is here. Our laborers 
do not work steadily with a definite employer; they go around to 
different places; and-we have many malingerers in Porto Bico.
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Mr. B o a c h .  I wonder if it would be pdwssfble for the medical 
bureau in a plant to detect this mental tywe before such -persons 
are employed in the plant. I am not a bit?sUre that that kind of 
worker is not more subject to accidenfcibamlche normal type.

Some months ago we were having a safety meeting onê fi5on in 
a good-sized steel plant which had had a succession-serious 
accidents, as you might assume from looking ov«*r their compensa­
tion rate. In the course.of about five years thtMr premiums had 
increased from about $4,000 a year to something over $17,000 a year, 
wlii<?\i was over a 300 per cent increase. There wols nothing visible 
abo.'it the plant to show that there were extraordinary hazards there. 
Thejnachmerv guarding was almost standard, and .sometimes sub­
standard machine guarding does not produce accidents. The work 
was not of a tremendously dangerous character. But thfere was some­
thing positively uncanny about the continuance of serious and fatal 
accidents in this plant

This particular noon I was on top of a machine, talking to 400 
or 500 of these fellows. I noticed one man began to look upin the 
air in the most extraordinary and disconcerting way. While I 
admit that my speeches are pretty bad at times, still it was not the 
usual thing to have the men lose their reason during that kind of 
entertainment. This fellow began to talk to himself and point up 
in the air.

When the talk was finished, I conversed with the foreman and 
asked him about this fellow, and he said, “ Oh, that is an eccentric 
fellow.” He did not say it quite that wav, but that is the gist of it 
I looked over the caliber of the men and . I thought I .could detect 
quite a few eccentrics of. that type in the plant If I had been an 
insurance carrier, instead of representing a State department of 
labor, I am sure I would not want to put that kind of risk upon the 
books of any company I represented. I can see nothing in the 
world to be done in a place of that kind except to employ a better 
class of men, and, if possible, to eliminate that other type of worker.

If medical science is exact enough to detect that type of case, 
then I will say that in the future plant medicine will have a respon­
sible place in accident-prevention work.

Mr. H atch. I can not talk on this matter as a medical man at all, 
but .from the statistician’s standpoint I am interested in how many 
malingerers there are per thousand cases of traumatic neuroses. It 
is, of course, :a very difficult thing to get at, and I do not know of 
any way to measure statistically the extent this thing enters into 
the administration of compensation laws.

However, I want to make a little test, if Doctor Smith will, lend 
what aid he can. Doctor Smith has had an extensive experience in 
hospital practice in a large plant with a very large number of com­
pensation cases.: I wonder if men like Doctor Smith and medical 
men who have been handling compensation cases have gathered any 
impression on that question. Out of the average> thousand cases of 
accidents to workmen, what number of actual malingerers are there) 
Doctor Smith, out of your experience, would you say that one in a 
thousand workmen injured actually does attempt to malinger, or 
one in ten thousand, or one in a hundred thousand?
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Doctor D onohue. I do not think that is a fair question, for the 
class of which I speak is practically a nonentity. The element 
we are after is those who exaggerate, the psychoiieurotics, who are 
willing to lay off and take a little time—in fact, take a year if you 
will let them. That is the class I refer to.

Mr. H atch . I realize that is correct, but I want to start with the 
class which is the most clean cut of all—one which I personally be­
lieve hardly exists as a real problem—the man who is consciously 
trying to beat the compensation commissions. A great deal is being 
said as to whether or not compensation laws are becoming too liberal. 
We are told that industry is being robbed by the malingerer and the 
near-malingerer, or the psychoneurotic type.

As a statistician I recognize that is a difficult problem, a most 
important problem, and may have far-reaching effects, according to 
the way those cases are handled. Nevertheless, just as a matter of 
measuring, I always wonder how many there actually are, first, of the 
clean-cut malingerer; and second, of this type of psychoneurotics, 
the one who exaggerates his case or is actually of a hysterical char­
acter so that he is doing the same thing. Since there is a medical 
man here, I thought I would raise the question.

Doctor S m i t h . That is naturally a very difficult question to an­
swer. The malingerer, I should say, is a very rare individual. I  
believe that it would be very hard to give a statistical estimate, but 
I should say the real malingerer is extremely rare—one in a thou­
sand, probably; perhaps a little bit higher than that. On the other 
hand, the near-psychic individual, as Doctor Donohue has so well 
pointed out in such an interesting way, is very common. A  near- 
psychic in his own sphere varies from a very mild case to a very ex­
treme one, but I believe the near-psychic is very common.

I think the malingerer is rare because malingering does not work— 
that is all. He is so easily exposed and his reputation as a worker in 
the community in which he happens to live and in which his family 
resides is injured, so that he becomes a marked man. For that reason 
he would not care to do that sort of thing more than once. It works 
against him also in getting new employment.

After all, the main thing in his mind is to have a real job, espe­
cially if he has a family dependent on him, and he is not going to 
let anything interfere with nis keeping that job if he can help it. 
On the other hand, in the case of the near-psychic condition, there is 
probably an inherent weakness in the individual, and it does allow 
for a large number of cases.

The question was asked by Mr. Roach whether it would be possible 
to devise means of eliminating this element of the near-psychic 
individual. I do not believe we have reached the stage at present 
where this is possible. We have got to take that into consideration 
in employing men and women. But we are working along a new 
line, which I think will lead eventually to great- results; that is, we 
are subjecting new employees to psychological tests, going on the 
assumption that psychological tests will give some index of the 
man’s mental capacity and of his reaction. We are finding this a 
very good practice. Not only does it affect the turnover, but it also 
allows us to place individuals in the proper sphere of work, where
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they are happy, where they are contented, where they can do the 
work well, and where they are deriving an income sufficient for their 
needs if they work along the lines of least resistance. I think this 
preliminary psychological determination which is now going on, and 
very effectively, will do a great deal to solve this problem, Doctor 
Donohue.

We have another scheme to eliminate the near-psychic. The 
man who comes in after an illness is reexamined. If he is out more 
than two weeks, he is very carefully examined when he returns. 
He has to make a statement of the injury or the illness from which he 
is suffering, and that again is taken into consideration in giving him 
his reinstatement and reemployment. It goes down in black and 
white on a waiver—a statement telling just what he has had. We 
know about it. I think many of the psychic conditions have been 
lying more or less dormant, the result of some previous trouble 
which lays the foundation for those conditions. If we know what 
has been the matter with a man and have it down in black and white, 
he is not going to bring up this question later on and make a claim 
based on this psychic state.

All these are new developments. We are still working in the dark. 
I  really think it will become a general thing, because the big indus­
tries of America in using this method of preliminary psychological 
examinations will slowly lead us to a correct determination of this 
near-psychic condition.

Mr. R oach. D o you reject men because the psychological exami­
nation shows this near-psychic condition?

Doctor S m ith . We do reject some, but we try to place them 
where they are effective. We have very interesting workers from 
the big universities. We have a Columbia student who is very clever, 
indeed. A person comes in, is examined psychologically, and placed. 
A year later, or six months later, we will get a rating by the depart­
ment which coincides with the preliminary impression. This propo­
sition is being sold to the foremen of "the department. We can 
almost tell now whether a man or woman is going to be a success in 
his or her work by this test. That, of course, is a new development 
in industrial medicine.

Mr. Stewart. I have read Doctor Donohue’s paper with some 
care. I think it is due to Doctor Donohue, who is an administrative 
commissioner of compensation laws and a physician, I think it is 
due to the physicians whose papers from time to time have been read 
before this association, and it is due to the association itself, that 
there should be something in the printed reports of this convention 
to indicate the percentage of men whose cases come before the com­
missions who are looked upon as straight, honorable, truthful men 
and whose stories of their accidents and how they happened and 
what happened and what the results are can be depended upon.

Doctor Donohue has dealt with a number of phases of conduct on 
the part of applicants for compensation benefits. He has not stated 
what percentage of the total come within each or all of these classes, 
nor has he anywhere referred to the number with whom it is safe to 
deal as honest men, or what proportion these bear to the other men.

Suppose some organization opposed to workmen’s compensation 
laws—and there are a number such, as we were informed yester­
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day—should employ some one to examine the published proceedings 
of this association. I think you will agree with me, that this is not 
an unthinkable situation at all. It is due to everyone who has 
stressed the questionable side of the claims of workingmen for com­
pensation that there should be something in the proceedings to indi­
cate what proportion of injured workmen we are talking about.

The cases of practically 1,600,000 workmen come before compensa­
tion commissions of the United States in a year. These are the 
nonfatal cases. As to the fatal cases we will assume it will be 
taken for granted they are not malingerers. But of the 1,600,000 
cases how many of them come within each or all of the classes dis­
cussed by Doctor Donohue ?

Take the State of Connecticut; while it makes no accident reports, 
we will say that it probably has 25,000 nonfatal cases in a year. 
What percentage of those cases which reach the compensation officials 
of this State comes within the scope of these scathing criticisms in 
this paper? Putting it another way, what percentage of the claims 
submitted are fair and square, open and aboveboard, with no sus­
picion on the part of the commissioner of any objective or subjective 
attempt to be unfair? I think we ought to know.

The C h airm an . For the record I wish to state that the secretary’s 
remark that we make no accident report is not exactly accurate. We 
are required to publish once in two years a very complete report of 
our doings, and the last one is available if you have not got it.

Mr. S tewart. I am not talking about compensation cases; I  am 
talking about accidents.

The Ch a irm a n . All accidents are reported.
Doctor D onoitue. I want to say first of all, in regard to Mr. 

Stewart’s remarks, that we come up here as representatives of com­
pensation boards and pat ourselves on the back and parade ourselves 
as the great friends of humanity and that we are all here for the 
sake of the workingman. We are. But there is no need of handing 
out money to men when it is doing an injustice to the employer.

Regarding the statistical feature, we have no statistical board in 
Connecticut. However, as I stated in my remarks, the class, is not 
large, but nevertheless it is a class, and it is a class we want to 
stop from taking money it should not have. That is the class we 
want to head on. It is all right to peddle out the other fellow’s 
money and be liberal with it, but we are not appointed for that 
purpose. Our purpose is not to make delinquents. We should 
make men who are producers, and the quickest and the best way 
is to get them back to work as quickly as we can do it. If you 
peddle out compensation sufficient to keep them going, such men 
after a while will think they are living under a paternal govern­
ment and that they are entitled to their living. We are not here 
to throw away money that belongs to some one else just because 
we want to be generous.

I think the thing to do is to see that every man who is entitled 
to a cent justly shall get it, and nobody will go farther than I 
to give it to him. But there is an element which my paper strikes; 
unfortunately, I have no statistics on it, but, as 1 have said, the 
percentage is not large. Nevertheless, it is a definite element.
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As Doctor Smith, who has done a great deal of industrial sur­
gery, has said, there is a substantial element who are not malingerer- 
but who are exaggerators. Malingerers are an almost unheard-o f 
quantity. I do not know that I have seen more than one or two 
in my experience, but I have seen a lot of exaggerators. I call 
that type the near-psvchic case, an element willing to take the 
vacation and get paid for it. I do not think that the purpose of the 
compensation commissioner is to keep paying out money when he 
can put that man back to work and do him a service.

Mr. Stewart. I have succeeded in all I wanted to do. The num­
ber is not large. What I wanted was to get that into the record, 
because there is nothing in the printed paper to that effect. Because 
people are objecting to compensation being paid to cranks, I think 
that the records should show that we are talking about a very small 
percentage of the total number of men whose cases come before 
these commissions. I doubt if there are any decimal fractions small 
enough to give the percentage.

Mr. M cG ilvray. May I get off this interesting phase of the paper 
and ask Doctor Donoliue to enlarge on something he said inciden­
tally, having to do with arthritis f  We have some such cases, and 
they bring up a perplexing problem. Doctor Donohue has said, and 
I have been waiting for a long time to have some one say, that 
arthritis was a disease. I should like to have him enlarge on that, 
although it is a little technical for me, and have him tell me in what 
way it is a disease. It is very important to us in our State, where 
we have a very liberal statute that allows us to compensate a lot 
of diseases. Heretofore I have always understood it to be a 
condition.

The C h a irm a n . Just a moment, Doctor Donohue, before answer­
ing that question. These statisticians like percentages. Would it 
perhaps be fair to say that the percentage of the class which you 
have been describing is approaching that percentage which is known 
to every American—one-half of 1 per cent?

Doctor D onohue. I want to say that it is considerably larger. It 
would probably coincide with the views of most of us here as to 
what percentage would be the approved one. Mr. Hatch spoke about 
the newspaper write-ups regarding the compensation boards ped­
dling out money to people who should not get it.

Mr. H atch . I did not quote any figures, but in reply I  wish to say 
that in published literature to-day there is a vast amount of exag­
geration as to the extent of the classifications of which you speak. 
I can show you literature seriously put out which intimates that 
the common practice is exaggeration. As Mr. Stewart has suggested, 
it is rather important for all concerned that some idea should be 
gotten before the public as to about what proportion of claimants 
under compensation laws are really in this class. I think it is high 
time this impression is corrected. It does not reflect credit on com­
missions that are administering compensation laws if they have 
allowed that kind of thing to develop. I do not believe they have. 
I believe those statements are totally misleading. The only way to 
correct them is by the expressed judgment of about how much in 
the total mass of compensated accidents this represents.
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We have two statements here. One is that it is a very small per­
centage. Another one is that those cases are very common. Does 
it mean 1 per cent, 5 per cent, 10 per cent, or, as has been suggested, 
one-half of 1 per cent, or 2% per cent? I think it is very important, 
simply in the interests of truth, to determine this percentage, .merely 
that the unthinking people shall not be misled.

Doctor D o noh ue . Mr. Hatch admits that there is a criticism, and 
that it is a public criticism, along the lines which he suggests. 
Then my paper should be interpreted as an effort to correct any 
criticism or that kind and to show to the public that we do not want 
such things to occur. That is what my purpose is, to prevent the 
occurrence of those conditions. If there are many—and there are 
many—my purpose is to check them.

Mr. P arks. My object in rising was to stop the discussion taking 
place along that very line. Since Doctor Donohue got through 40 
minutes ago, 30 minutes of that 40 have been taken up in discussing 
how many cases we have, and not with discussing the great, broad 
question of how to treat them. We have them; there is no question 
about that. We have them in Massachusetts, and we have them in 
every State in the Union.

The C h airm an . What percentage?
Mr. P arks. I do not know. I will wager no one knows. I do not 

believe the commission administering the law knows. I do not be­
lieve that Mr. Hatch in administering the law or Mr. Stewart in 
gathering statistics would know. We have been gathering statistics 
in Massachusetts along certain lines for 15 years, and I do not think 
they will help us in arriving at any percentage. What I am inter­
ested in is knowing how to treat these cases Doctor Donohue has 
mentioned. They are not many in number, but they give the commis­
sions a great deal of trouble—more trouble than all the rest put 
together.

Doctor Donohue’s paper is the finest of its kind I have ever 
heard—very interesting, indeed. It could have been given only by 
a man of experience, a man who has been dealing with these cases. 
He has talked about various things—about the lump-sum way. That 
is about the only way I have been able to get rid of these persons 
except when they have been discovered.

I was going to ask one question, whether he ever got any help 
from the neurological doctor. I want to say that I never got any 
help from the neurologist.

Mr. Hatch asked what percentage were deliberate malingerers. 
I could have told him that it was easier for a commissioner to tell 
a deliberate malingerer than any doctor.

I will give you an actual case I had in Massachusetts. A man 
presented himself before me who was unable to sit down; he had to 
lean against the side of the desk. What did I do? Did I have a 
doctor look him over? I suspected him. I sent an inspector to 
follow him everywhere he went. When he went into the street 
car he sat down like any other human being. When he got home 
he sat down on a box just like anyone else would. I concluded he 
was a conscious malingerer. I ordered that his compensation be 
stopped, as all disability had ceased. He asked for a review of his
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case. A full board was impressed by the poor fellow’s story and 
sent him to a doctor who said he had hysteria and a traumatic 
neurosis and put him back on a bonus. Under the rules he had to 
come back to me. I again ordered that all his disability had ceased. 
This time I got away with it and he is back to work.

That was my experience against a doctor’s.. The doctors do not 
help you in hysteria cases. They only complicate the matter by 
telling the man that he has hysteria and is totally disabled. The 
man reads that with glee. At last a doctor says he is disabled. He 
does not know what is disabled, but the doctor agrees writh him that 
he is disabled. So I say we ought to devote a few moments of this 
discussion on how to treat these cases, not to spend a half hour or 
an hour in trying to figure out how many there are, whether one-half 
of 1 per cent, 25 per cent, or whatever percentage it may be.

Mr. D uxbury . I was very much interested in the insistence of 
several members to find out the percentage of this particular classi­
fication. It seemed to me, in view of the difficulty of identifying the 
kinds of mistakes made by all of us, that it would be a physical 
impossibility to do so. There is no statistical method of making this 
determination.

It seems to be a case of what they call expert judgment—a digni­
fied term for a guess. I will wager that if we got the expert testi­
mony of every member of this body as to the percentage, those judg­
ments would vary to a greater extent even than the variance of 
medical men in cases of partial disability. The thing can not be 
determined; it is beyond human possibility.

Mr. M cS hane . I think every member here appreciated Doctor 
Donohue’s valuable paper very much. I think it is the best of its 
kind I have ever heard. Notwithstanding that phase of it, I do 
realize that if it is to be taken as# it is written some people who are 
looking for propaganda may use it to further a cause in which they 
are financially interested. I believe that there is a veiy small per- 
centage of the workingmen of this country who come before the vari­
ous boards seeking compensation wTho are not honest in their claims. 
While Senator Duxbury has said that it is a physical impossibility 
to determine that with finality, I do not think that this association 
ought to let the matter pass without indicating whether there is or 
is not a very considerable proportion of dishonesty among the work­
ingmen in their claims. My experience has been that they are prac­
tically all honest. But we do catch a few, such as Mr. Parks, of 
Massachusetts, caught.

I have no use for a man who is downright dishonest. One way 
to get rid of cases of that sort is to let such a man know that you 
think he is a downright despicable cur. If you have to use strong 
language to let him know about it, go right ahead. I think that-is 
one of the remedies for that kind of fellow.

Wê  did have an instance, a man who went blind through an 
electric flash. We had expert medical testimony on his case. We 
even had an expert from Austria give us advice with reference to 
this case. As usual with expert testimony, the opinion was divided. 
You know, of course, that you can go out and get almost any kind of 
opinion you want if it is expert testimony. We had to resort to the 
practices to which Mr. Parks resorted. We first turned down his
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claim after a reasonable period of temporary total disability. The 
man did suffer some little disability. The case was taken to the 
supreme court, and we won. The man came back for a rehearing 
with new expert testimony. We gave him another hearing. Then 
we said: “ It is time for us to check up and get some testimony 
of our own.”

We knew that he was a chicken fancier. He would come to us 
and tell us of the $500 and $600 and $1,000 birds he was raising. We 
picked up the program of our State fair and found he was a judge 
there, that he could point out the particular mottle and the colorings 
on the chickens, and so on. So we put a man on his trail. We 
noticed how he would argue with the other judges and talk them out 
of their opinion. We sent a man to his place, and he took up the 
chicken catalogue and went through the coops. He gave us the list 
of the different kinds of chickens and the prices. It was about 
twilight, yet he wrote in the margin, without the aid of glasses, just 
what the bird was and what it would cost. We thus built up a 
pretty complete record on his case. I call that a case of downright 
dishonesty.

Mr. D u x b u r y . There is such a creature as a malingerer; we 
catch them once in a while, but they are a negligible quantity. No­
body knows how many there are of them, and I do not think anybody 
this side of a mind reader can determine that. Of course, in a 
State where you have probably 20,000 cases of compensation there 
would not be a large percentage. But where many cases come up, 
even a fraction of 1 per cent would produce quite a number of cases. 
Most of those 20,000 are not contested. If you take the cases where 
there is a contest, you will, of course, find in this group a larger 
percentage, but of all the men who have asked for compensation 
this will be almost a negligible quantity.

Mr. H orner. Within the past few weeks I  completed the Penn­
sylvania report for a period of three years and five months, includ­
ing June 1, 1926. That report showed that of in the neighborhood 
of 275,000 cases in which compensation was paid 97 per cent were 
paid by voluntary agreements between the employer and employee 
or insurance carrier and 3 per cent were contested before the referees. 
Of the 3 per cent contested before referees and disposed of awards 
were made in 61 per cent of the cases and 39 per cent were dis­
allowed. That is Pennsylvania’s experience.

Mr. H atch . I do not want to say too much on this subject, but I 
want to say while I have a chance that my question was not in any 
wise in criticism of Doctor Donohue’s paper. I think that was a 
fine exposition of what the problem is and the way it will have to be 
dealt with. We now have a general statement as to what this 
amounts to. I agree with Mr. Duxbury that we probably can not 
get any figures on the subject. I agree with him also that it is a 
matter of judgment of those who have had experience.

Mr. S inclair . In reply to Mr. Parks, I might say that in On­
tario we get the benefit of the occupational therapy school. People 
of whom we have some doubt we send there. We know that the 
occupations which are given them are occupations which two physi­
cians say they are capable of holding. I f  they show resistance and
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wish to get out of that kind of work which the doctors say they 
are quite capable of carrying on, we have a pretty fair indication 
that they are not cooperating to get better. We get a great deal of 
assistance. We have tried it only the last year, and have given the 
school cases in which we did not know what was wrong.

The C h airm an . Have you any definite figures?
Mr. S inclair. That is absolutely impossible, I think. Who is 

going to be the judge of whether or not a man is a malingerer { 
You can not say the board is the final judge and is absolutely right. 
Neither can you say that the man is right. I think you are talking 
to the winds so far as anything definite is concerned, because we 
have no idea of how many cases escape of which we have no sus­
picion. The degree of malingering may be very small. I agree 
that the definite malingerer, the 100-per-cent malingerer, is very 
scarce, but I feel that a great many small-percentage malingerers 
escape us entirely. So I scarcely think you can get any reliable 
statistics on that.

Mr. B rown. I should like to hear the answer to that question by 
Mr. McGilvray on arthritis.

Doctor D onohue. I was asked by the gentleman from California 
whether arthritis was a disease or a condition. It can be both a 
disease and an injury. In the case of the back condition, that can 
be an ossifying myositis due to a focal infection from such infective 
center. Those conditions of arthritis in the back are very similar to 
arthritic conditions such as hardening of the arteries, etc.—condi­
tions which come on in some people earlier than others. They may 
be due to some deleterious material which is in the system and 
deposits in the arterial coats and between the vertebrae, stiffening 
up the joints between the vertebrae, just like a calcareous deposit.

M r. M cG il v r a y . W h a t  I  had reference to  w as h y p ertrop h ic  
arthritis, not arteriosclerosis. Is  that a disease or  a con d ition ?

Doctor D onohue. It is more of a disease than a condition, although 
possibly injury will produce it.

[Meeting adjourned.]
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CHAIRMAN. JOSEPH A. PARKS, MEMBER MASSACHUSETTS DEPARTMENT OF 
INDUSTRIAL ACCIDENTS

The P resident. The Chair announces the following committees:
Auditing committee.—Fred M. Wilcox, of Wisconsin; L. W. Hatch, of New 

York; W. H. Horner, of Pennsylvania.
Those people will take note that the treasurer’s report has already 

been referred to the auditing committee.
Resolutions committee.—H. M. Stanley, of Georgia; Miss R. O. Harrison, of 

Maryland; Mrs. E. M. Schofield, of Massachusetts; F. A. Duxbury, of Minne­
sota ; John A. MeGilvray, of California.

Nominating committee.—O. F. McShane, of Utah; F. W. Armstrong, of Nova 
Scotia; J. A. Parks, of Massachusetts; Edgar Fenton, of Oklahoma; James J. 
Donohue, of Connecticut.

Those committees will kindly meet at the earliest opportunity, 
taking care not to miss the papers that are to be read. Mr. Parfa, 
of Massachusetts, will be chairman of this afternoon’s session.

The C h airm an . While I know it is not the function of the chair­
man to say anything except to introduce speakers, it is hard to 
restrain myself from saying how glad I am to be here after an 
absence of two years. I see a great many of the old faces, and I 
also note that some of the old faces are missing. We ought to 
keep the old fellows in the ranks if we can. I should like to see the 
time come—perhaps not in my day, because I might be accused of 
wanting to perpetuate myself in office—when commissioners will 
serve for life during good behavior if they so desire. I do not think 
they should be removed at the whim of politicians, because every 
convention we have shows the value and the worth of the long expe­
rience of the men who have been in office several terms of years. This 
was shown in Doctor Donohue’s paper this morning. That paper 
was given from long experience. I hope the time will come when 
the commissioners of various Commonwealths will remain in office 
for life, like they do in Nova Scotia. Brother Armstrong, we know, 
will be at every convention as long as he lives. How glad we are to 
see him here, and what a great help he is, because he has this fund 
of information that he gets from long service. It is always danger­
ous for the man in office to talk about it himself, because people may 
say he is trying to keep the job. If I am ever off the commission— 
and perhaps I shall be before a great while—I shall agitate this idea 
with as much vigor as I possess.

I am going to introduce as the first speaker of the afternoon Dr. 
Walter R. Steiner. Doctor Steiner is a lecturer on internal medicine. 
He is an internist of repute, as well as a diagnostician. He is con­
sulted many times in that branch of medicine, and he is a man well 
qualified to handle the subject which he has chosen, “ The problem 
of the irregular practitioner and compensation.”
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THE PROBLEM OP THE IRREGULAR PRACTITIONER AND 
COMPENSATION

BY WALTER R. STEINER, M. D., OF HARTFORD1, CONN.

It is with great diffidence that I approach this subject and also 
with a deep regret that I in an unguarded moment accepted your 
gracious invitation to address you, for, strictly speaking, there 
should be no relation between the irregular practitioner and com­
pensation. It is even hard at times to observe the relation between 
the regular practitioner and this subject. I often ponder over it 
and imagine that Bishop Butler’s maxim “ Probability is the guide 
of life ” has no place in its consideration, as the phrase, “ the most 
remote possibility,” seems to be often substituted for probability.

Irregular practitioners, unfortunately, have existed since the early 
dawn of medicine and ha ve preyed upon the curables and incurables 
for filthy lucre and thus “ through greed the healing art’s disgraced.” 
In the Middle Ages it was no uncommon sight to note an irregular 
practitioner at a country fair, planted upon a cloth, carpet, or plat­
form, with clown and orchestra accompaniment, selling to the credu­
lous public his wares, said to be panaceas for all ills. His remarks 
concerning remarkable cures were generally prefaced by a state­
ment of his own noble origin, or an enumeration of his claims to 
dispense these cures, protesting at the same time disinterestedness 
for remuneration and a profound interest in curing the onlookers 
of their various ills. The pity of it was seen, then as now, in that 
the public was easily gulled" by all this. When the village was 
drained dry the irregular practitioner moved on to the next town, 
continuing to reap his harvest as he went along.

Thus Rutebeuf, 600 years ago, exclaims:
My good friends, I am not one of those poor preachers, nor one of those 

poor herbalists who stand in front of the churches with their miserable ill- 
sown cloak, who carry bags and boxes and spread out a carpet. Know that I 
am not one of these; but I belong to a lady who is named Madame Trote, of 
Salerno, who makes a kerchief of her ears, and whose eyebrows hang down 
as silver chains behind her shoulders; know that she is the wisest lady in all 
the four quarters of the world. My lady sends us into different lands and 
countries, into Apulia* into Calabria * * * into Burgundy, into the forest 
of Ardennes to kill wild beasts in order to extract good ointments from them 
to give medicine to those who are ill in body. * * * And because she made 
me swear by the saints when I parted from her I will teach you the proper 
cure for worms, if you will listen. Will you listen?

* * * Take off your caps, give ear, look at my herbs which my lady 
sends into this land and country: and because she wishes as well to the poor 
as to the rich, she told me that I should make pennyworths of them, for a 
man may have a penny in his purse who has not five pounds; and she told and 
commanded that I might take pence of the current coin in the country wherever 
I should come. * * *

These herbs, you will not eat them, for there is no ox in this country, no 
charger, be he never so strong, which if he had a bit the size of a pean upon 
his tongue would not die a hard death, they are so strong and bitter. * * * 
You will put them three days to steep in good white wine; if you have 110 
white wine take red, if you have 110 red wine take fine, clear water, for 
many a man has a well before his door who has not a cask of wine in his 
cellar. If you breakfast from it for 13 mornings you will be cured of your 
various maladies. * * * If my father and mother were in danger of death 
and they were to ask of me the best herb I could give them, I should give 
them this. This is how I sell my herbs and ointments; if you want any, 
come and take them; if you don’t want any, let them alone.
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Finally the irregular practitioner increased so rapidly in England 
that Henry V passed, in 1421, ^n ordinance against meddlers with 
physic and surgery. Despite this, however, the irregular practice of 
medicine still prevailed, so that Henry VIII required an examina­
tion of anyone wishing to practice medicine in London and in 7 
miles around, or in the country. This examination, if in London, 
was to be conducted by the bishop of the capital or Dean of St. 
Paul’s, assisted by four doctors of physic, while in the country the 
bishop of the diocese or his vicar-general wTas to take charge. Un­
luckily a revulsion of feeling soon took place so that the statute of 
1511 restored the irregular practitioner to his former position and 
he flourished as before. To prevent the further spread of irregular 
practice laws were finally enacted in England, and the Royal Col­
lege of Physicians and the Royal College of Surgeons were 
established.

In this country also, in its early history, the irregular practitioners 
flourished. There were no regulations for the practice of medicine 
in any State until Virginia, in 1736, passed “An act for regulating 
the fees and accounts of the practicers of physic.” In this act 
those who had studied and graduated in any university were per­
mitted to make a higher charge than those surgeons and apothe­
caries who had served only an apprenticeship, but “ any man at his 
pleasure could set up for physician, apothecaiy, or chirurgeon,” 
for the candidates were not “ examined, licensed, or sworn to fair 
practice.” In Connecticut I have elsewhere traced the evolution of 
medicine and have tried to show that the impetus to an improve­
ment was lent to our science and art by John Winthrop? who gave 
to it a dignity and a love of learning which were of lasting benefit. 
Then 11 Norwich physicians endeavored, unsuccessfully, to arouse 
the legislature to pass an act to regulate the practice of medicine. 
Their efforts bore fruit, however, later by the formation in New 
Haven County of a medical society to raise the standard of medicine 
in Connecticut, and to improve the knowledge of its members. The 
medical profession in this society, still conscious of their own de­
linquencies and anxious to better the condition of medical education 
in Connecticut, were led to band themselves together with Yale Col­
lege in 1814 and form the Yale Medical School. Irregular practice 
then was somewhat laid low, but not entirely abolished, so that 79 
years later the legislature passed a medical practice act which 
permitted only those to practice who had been examined and ap­
proved by one of three medical examining boards. It was then 
thought that fraud could be pretty exclusively eliminated by these 
means, and that the public would consequently be protected from, 
irregular practitioners. Unfortunately one of the three boards in 
this State (regular, homeopathic, and eclectic) have licensed many 
but ill qualified to practice the healing science and art, so that we 
have irregular practitioners who may be called upon as witnesses 
or experts in compensation cases. It is often hard enough for the 
honest and regular practitioner to see how, in God’s name, a certain 
so-called injury or claim could ever have been conceived of as being 
granted compensation. When dishonest and irregular practitioners 
exist the chances of bizarre injuries and claims are multiplied and 
the likelihood of their being allowed proportionally increased. In
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fact, this danger, being realized, has compelled some manufacturers 
in this State to require an examination of all applicants for employ­
ment so as to rule out, as far as possible, future unheard, impossible, 
and absurd claims which might be later brought forward. On this 
account, also, many would not receive employment who, although 
possessing disabilities, are yet able to be capable and efficient wage 
earners. For example, if a man has a useless eye and loses his 
only seeing eye during his employment, he receives compensation 
for the total loss of both eyes.

The chief danger in compensation, in my way of thinking, lies in 
a claim of disability of an individual being allowed which bears no 
possible relation to his employment. This claim of disability may 
have been suggested to the individual by an irregular practitioner, 
and the compensation commissioner, of his own volition, or aided by 
bad advice from incompetent sources, may grant it. Thus the pur­
poses of the law may be defeated and accident and health insurance 
may replace compensation insurance. I do not mean to imply that it 
is impossible for the regular practitioner to be dishonest, but I cer­
tainly think there are less chances for dishonesty in him than in 
those who are irregular in their methods of entering the medical 
profession. The danger of irregular practitioners in relation to com­
pensation is really twofold. I have already spoken of the first, and 
the possibility of this class of practitioners urging employees to seek 
dishonest compensation is not to be cast aside. The second danger 
lies in the possibility of the compensation commissioner taking 
advice from the irregular practitioner when the latter is ill prepared 
to give it. The commissioner might also take bad advice from a 
regular practitioner, but he is not as likely to get it from this source. 
The danger of the compensation commissioner’s judgment being 
thus warped by incompetent advice might make it advisable for the 
State medical society to prepare a list of honest and competent phy­
sicians who could give trustworthy testimony or advice before the 
commissioner. Of course, the irregular practitioner would even then 
have to be admitted to the compensation court if he was the physi­
cian of the individual who was seeking compensation, and this might 
suggest the appointment of a regular practitioner from the abov* 
list who would serve as a competent adviser to each compensation 
commissioner.

I have refrained from speaking of irregular practitioners apart 
from the medical profession, but there are those who might be in­
cluded in this class belonging to other sects and cults who think 
themselves competent, with little adequate knowledge, to appear be­
fore a compensation court and give so-called adequate testimony. 
I have often thought that we doctors know little enough, despite 
our years spent in training at a medical school and hospital. Fre­
quently I think the prayer of Jacob Horst, the medieval physician, 
can still find a place amongst us to-day when he exclaims: “ Oh 
Lord, open Thou Thine eyes and behold the poverty of our art.” 
Appreciating this fact makes us realize all the more our limitations 
and recognize the matchless effrontery of other sects and cults whose 
little knowledge is a dangerous thing—a constant menace to the 
health of any community.
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The irregular practitioner, then, has no place, in my opinion, in 
the compensation court, but if he does appear he should come only 
as the individual’s physician. When this does occur the commis­
sioner, properly to safeguard himself, should have a competent medi­
cal adviser who would serve as an expert and prevent unjust and 
excessive compensation being granted.

DISCUSSION

The C h a ir m a n . You have heard this splendid paper of Doctor 
Steiner. Does anyone wish to ask Doctor Steiner any questions 
or make any comment?

Mr. W illiam s . I should like to ask Doctor Steiner to state his 
opinion on a subject which I frequently hear discussed, though it 
has not yet reached the dignity of an agitation, and I trust it never 
will. But there are those, and very well-meaning people, too, who 
have a high regard for the sanctity of the confidence and trust re­
posed by the workman or anybody else in his regular family physi­
cian. There are worthy and well-meaning people, fortunately not 
a great many of them, who think that the provision, ordinarily 
existing in workmen’s compensation laws, that the employer or the 
insurance carrier who has the doctor bill to pay should have the 
privilege of selecting the doctor should be changed. That is the 
ordinary rule now, and I hope it always will be. The rule on that 
subject is perhaps more thoroughly laid down in City of Milwaukee 
v. Miller (144 N. W . 188) than anywhere else. I would ask Doctor 
Steiner to give his views as to what would probably happen, not to 
the man who pays the bill but to the man who is injured, if he 
elected to have his own doctor, either on the ground that he knew 
him or that the man could talk his language.

Doctor S t e in e r . As I understand your question, Mr. Williams, 
you ask what would happen if the man who was hurt, chose his own 
doctor. Of course, it would depend on the man’s choice. If his 
choice were very poor, if he chose a doctor to give testimony who 
was dishonest, that doctor might in consequence be dishonest in 
making a mountain out of a molehill and suggesting compensation 
where none should be given. It. seems to me that is a very impor­
tant question. That is where a medical adviser to the compensation 
commissioner would come in—that is, if the commissioner were not 
a physician—who could give proper advice as to the man suggested 
by the workman. If the doctor were absolutely incompetent, to ap­
pear before the court, he ought to be thrown out, and you ought 
to have somebody to decide whether he is to be thrown out. Often 
the compensation commissioner could not decide the way the medical 
adviser to him could decide.

Mr. W illiam s . I failed to make myself clear. In the great ma­
jority of those cases when a man gets hurt the thing he needs more 
than anything else is proper and adequate medical and surgical 
treatment, but if the choice of a physician is left to his judgment, 
he may select as his adviser his own physician, either because he 
speaks his own language or because he knows him.
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Doctor Steiner. That, again, would depend on his choice. If he 
made a poor choice, the case might be long continued and eventually 
result in a cure, but probably he would get well in a shorter period 
if he were efficiently treated. There, again, the appointment of the 
medical adviser would remedy that more quickly than any other 
means. That is my own opinion, however.

Mr. B y n u m . Doctor Steiner, I am going to come up against the 
proposition Mr. Williams has brought up for discussion. Labor is 
going to ask in Indiana that the injured workman be permitted to 
select his own physician. I have very decided views on that point, 
and I want something in the record from you. I realize this, that 
the laborer, possibly living 011 the outskirts of the city and taking 
a doctor from the locality in which he lives—because we do business 
that way—will very likely select a physician whom he knows but who 
is not competent. Other than that, there is the objection, of course, 
that the employer must have some check upon the physician’s side 
of an accident. I wish you would express yourself freely before this 
board, because I want to use your opinion at the next session of the 
Legislature of Indiana.

Doctor Steiner. That is a very important question. You have 
said that the employee might select a very poor doctor and that his 
diagnosis might be very defective. Thinking of that before I wrote 
this paper made me suggest the possibility ot having the State medi­
cal society prepare a list of competent doctors and surgeons who 
could not only act as advisers if they wished to the compensation 
commissioner but also be selected to see certain cases, especially if 
the case had chosen an incompetent physician. In other words, if 
you had an adviser to the compensation commissioner and an em­
ployee selected a certain doctor and that adviser knew that that 
doctor was incompetent, the doctor might not be admitted to the 
compensation court, another being chosen in his place. But if the 
employee named a physician whom the medical adviser thought com­
petent, then I think it would be all right to have that doctor admitted.

Do I make myself clear? There ought to be some check. It seems 
to me the employer ought to have some check upon the doctor if he 
is incompetent. The check I suggested in my paper was to have an 
adviser to the compensation commissioner.

Mr. M cD onald. In the State of North Dakota the injured man 
has the right to choose his own doctor. We have had no trouble 
whatever for this reason: we have a check on him. We can order the 
man examined by any physician we designate. If the two physi­
cians do not agree we can call in a third one. I f he agrees with our 
physician that the man’s physician is not giving him proper care, 
we have the right to take the man away from that care and put him 
where we want to. But he always has the right of choosing his own 
doctor in the first instance. We have had very, very little trouble. I 
believe it is the right of any man who wants to to call his own physi­
cian. North Dakota is a State-fund State.

Doctor Steiner. That method certainly would raise less objection.
Mr. H atch . In view of the very practical problem which Indiana 

has before it I will tell of my experience. I had occasion some little 
time ago to give considerable thought to the matter, on the particu­
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lar point whicĥ  has been raised here, as to whether or not the free 
choice of physician by the wage earner was desirable.

I think the statement was made by the doctor, and we have the 
same testimony from North Dakota, that unchecked free choice is a 
dangerous thing. I  will venture to say that compensation experi­
ence the country over has demonstrated that fact. Free choice as a 
right is perhaps due the individual. That may be arguable on 
various grounds, but practically and actually the wage earner may 
make very serious mistakes in his own interests in such a case, so 
that some kind of check or supervision that will insure that the 
selection he makes is a good one, has been found by actual experi­
ence to be very acceptable. I think I am correct in saying that, 
generally speaking, this has been found necessary.

Mr. McShane. As a matter of principle, I think that the injured 
man is more interested than any other individual in his recovery. In 
99 cases out of 100 I think he will make a good choice if he is per­
mitted to select his own physician or surgeon. It is the unanimous 
opinion among doctors, among compensation administrators and all 
who are acquainted with these kindred problems, that the coopera­
tion of the injured man is of vital importance in his recovery, and 
if you give him a doctor or a physician and surgeon not of his 
liking and one with whom he will not cooperate, I am inclined to 
think that very likely you will make a serious mistake and prolong 
the period of disability.

On the other hand, there is something to be said for the man who 
pays the bill—the employer. So we are confronted with this very 
practical problem that Mr. Bynum has raised. That I think has 
been partially answered, at least, by Mr. McDonald. There may be 
abuses if an employer has the right in all instances to select the 
physician who is to attend the injured workman, which may get to 
the point where he contracts for such services. If he gets con­
tract service, he is going to get contract treatment. Our experience, 
somewhat limited, has not been favorable for that kind of treatment. 
In the State of Utah three years ago we eliminated entirely all con­
tracts and we think we did a mighty good job when we did it.

Another viewpoint is this: The physicians and surgeons of the 
Nation have made great advances in their science and art. If you 
were to ask the State Medical Society of Connecticut to give you a 
panel of competent physicians and surgeons, I do not doubt but 
that it would hand you an alphabetically arranged list of every 
doctor in the State. I understand, of course, that there will be per­
sonal differences. Lawyers, you know, have constitutional objections 
to lawyers going to jail, and doctors have objections to coming out 
and facing a problem sometimes, and for good reason. Of course, 
if you have an incompetent man, you do not want him in. But that 
was answered here when the doctor said that such a man should be 
thrown out. That man should not be given the privilege to practice 
his arts and experiment upon injured workmen.

To get down to the question, I think it is proper for the injured 
man to have the right to select his physician and surgeon, with a 
restriction that in case there is not proper recovery within a rea­
sonable time some agency will change the doctor and give the man
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into other hands. You have to do that in special cases. You will 
find some men eminently qualified to treat one injury who are not 
qualified to treat another. In Utah we reserve the right, upon appli­
cation of either the employer or the employee, where recovery is not 
being made, to change the doctor.

My only purpose m making this somewhat lengthy statement is 
that the injured man is the one whose recovery is of most vital con­
cern to himself, and it ought also to be of vital concern to his em­
ployer. I believe there will be very few injudicious choices made 
if you have a proper check and a proper law governing the practice 
of surgery in your State.

I think if we can give the man the right to choose his own physi­
cian, with the safeguards thrown about him for consultation—any 
employer in Utah nas the right to have consultation if the man 
chooses his own physician—that that will work out satisfactorily. 
Also, the man has the right to consultation if the physician is sent 
him by his employer. In either event they have an appeal to the 
commission, who will determine the question after advising with the 
medical advisory committee appointed by the State medical society 
as to what course to pursue. That is the procedure in Utah.

Mr. B rown. Suppose that the injured man asks for a chiropractor 
to cure a broken leg?

M r. M cS h a n e . Utah prohibits chiropractors from entering the 
field of surgery and medicine. If a man has an arrangement with a 
chiropractor to treat a case that causes strain or trauma, he pays 
his own bill.

The C h a i r m a n . Chiropractors are allowed in Massachusetts. Then 
you would have to lay down a different rule entirely.

M r. M cS h a n e . T h e  first th in g  to  d o  in  a case like  that is  to  change 
th e  law .

Mr. B rown. Some few months ago in the Northwest we had occa­
sion to have a conference on matters of this kind with the three 
States of Washington, Oregon, and Idaho.# We thrashed over this 
problem and came to conclusions which I wish to give you. I should 
like to ask the doctor if he considers them wise:

1. We determined that no physician would be recognized by the 
board who was not a recognized physician by the medical societies of 
the three States.

2. In special cases, as a complicated eye injury, an abdominal in­
jury, or other injuries requiring necessarily a specialist, no general 
physician would be permitted to treat the individual, only a specialist 
being allowed to act. We did that because we believed that often 
the first man who had to do with the injury would be the most ef­
fective in bringing about recovery.

In Idaho we made this part of our stipulation and put our schedule 
on this basis and are proceeding in that way. Certainly, our law 
prevents the individual who is injured from choosing his own physi­
cian unless he does so at his own expense and allows the employer’s 
physician to be present at any time and to make any examination at 
any time. We have no trouble whatever with the insurance com­
panies in Idaho, together with the State fund, in having the physi­
cian present whom the injured man desires. In most cases that
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physician is allowed to take the case, as our societies will not allow 
any physician who is not competent to practice in the State. We 
felt that in this way by limiting the care that the general practitioner 
would have charge of to matters that would not generally be given to 
the specialist we could control the affair.

Mr. S c a n l a n . Our experience in Illinois causes me to have a dif­
ferent view on the question Mr. McShane brought up. About the 
only time I get rough and hard-boiled, as they call it, is over the 
applicants who insist on having their own physicians, often of the 
same nationality. It is altogether too late to wait until this neigh­
borhood surgeon has seen the case before another is substituted. 
The time to do it is at the inception of the injury. My experience 
has been that the employers and the insurance companies have the 
best physicians. It is to the interest of the insurance company to 
restore the injured that he may go back to work as soon as possible. 
The sooner he is restored, the sooner it quits paying compensation.

We have more trouble about allowing the applicant to choose his 
own physician than about anything else. We have so many different 
nationalities in Illinois. So many times the injured man calls his 
neighborhood physician of the same nationality, who is engaged in 
general practice but who is not the proper one to treat his particular 
injury. His treatment may prolong the disability.

We have had a little of the contract phase of the question in 
Illinois. In the final analysis, it is up to the commission as to how 
such a contract is performed. I suppose the basis of those con­
tracts is that the physician is paid according to how cheap he can 
get the employer out of the case. We have not had much of that 
except on a few occasions. At one time we called on one of the 
boards of physicians to advise us whether or not the particular case 
under consideration was properly treated, whether the man had 
actually been treated, and whether any further treatment was indi­
cated, and things of that sort. Mr. Bynum said that in Indiana 
the law was going to be changed so that the applicant could choose 
his own physician. I think that is a mistake in the long run.

M r. M cS h a n e . Not for the purpose of prolonging the discussion, 
but in explanation, I wish to say that in Utah every physician or 
surgeon into whose hands a case comes is required to make a report 
within seven days—during the first week—and if the disability con­
tinues beyond that time, he is called upon to give a rather detailed 
report of the nature and extent of the injury and the necessity for 
treatment after that time. At that time, if the insurance company 
does not wish to exercise its prerogative, the injured man may appeal 
to the commission for change of doctor if he feels disposed to do so. 
But we are having very little trouble. There is hardly an insur­
ance company operating in Hartford that is not operating in Utah, 
and we are not having any trouble with them on that score. We 
are getting people back to work within a minimum period with 
complete recovery. There is no trouble over our practice. I do not 
know what local complications might bring about in other States.

Mr. M cG ilvray. The only trouble Brother McShane has is in col­
lecting the bills. I am in hearty accord with what the gentleman 
from Illinois has just said. Out our way we have no difficulty 
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along those lines. We find that the insurance carriers invariably 
will cooperate with us. They want to get the men back and they 
get the best men they can in the communities. They are the first to 
point out the irresponsible practitioner to us.

I want to call your attention to a little side line. They say a lot 
of things originate in Kansas and California, and this happened to 
originate in California. At the last session of the Legislature in 
California one day very innocently a certain gentleman representing 
the Christian Science faith proposed an amendment to our'act which 
would allow all Christian Science practitioners the same privileges 
as physicians and surgeons. Immediately the physicians and sur­
geons got busy and it did not become a law. But these people are 
coming back next year and they are going to insist on that provision. 
It may come East. If it does, you will have another problem to 
contend with.

Mr. H uber. Y ou talk of only one State—the State in which you 
are operating. I work in six different States, with the doctors of 
six different States. In 1920 and 1921 we had company doctors. 
We abolished those, put them on the shelf, and allowed our men 
to select their own doctors. I have had no trouble in Oklahoma, 
because in Oklahoma we do have doctors. I have had trouble in 
Kansas, Texas, Louisiana, Arkansas, and Missouri. The only objec­
tion I have to the workman selecting his own doctor is that I some­
times find a trace of the family bill in the doctor’s account when it 
comes to me. That is one objection I have.

I related to Mr. Stewart to-day a genuine Christian Science case, 
in which a string of doctors insisted on amputating a boy’s limb. 
He wanted to go home to his mother in Kansas, and we shipped 
him home. When we delivered the boy at the mother’s door, she 
refused to let the doctor come in to amputate the boy’s bad foot. 
I f gangrene had set in, it would have killed him. Under the Kansas 
law there could be no amputation until wTe got permission. It was 
necessary for us to pay a doctor bill. In place of that limb being 
amputated, the woman knew how to clean it and it got well of its 
own accord.

I am the only man in Oklahoma who paid a Christian Science 
woman for curing some of our men. It was the best investment I 
ever made in Oklahoma. When the men have bones that need care­
ful dressing I send them to the mother healer and they come back 
the next day ready for work. Once in a while I tip tlie old lady a 
little bit and I have good results. I find that half of the man’s cure 
is in his head. As the man said,“ Hell, I am cured.” I f the mother 
healer can make a man believe he is cured and he comes to work 
the next morning, what do I care?

What do I care if a chiropractor puts a man on a board and lays 
out his feet so that one foot is shorter than the other and then gives 
him a couple of taps and tells him the leg is longer and he has done 
a miraclet  What do I care? All I am interested in is having that 
man come back to work. I find that we have fewer losses since we 
have done away with company doctors.

Mr. W ilcox. I think we ought to keep in mind that a different 
type of plan of administration is necessary in a State-fund State 
than in a State in which insurance companies insure the liability.
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In the State-fund States, it must be remembered, there can never 
be adopted as a policy which will stand public test one which says 
that the selection of the doctor who is to treat an injured person 
shall be made by somebody else than the man himself ; that is, in 
the administration of the funds conducted by the State itself, all the 
doctors who are licensed to practice in that State have a right to 
share equally with every other doctor in this matter of treatment 
of an injured workman.

When you get into those States in which insurance companies 
are covering the risks, or where the employer takes care of the 
liability direct, then a new problem is present. The thing to be 
determined, as I see it, is how may this injured man have the best 
character of treatment.

I am perfectly sure in my own mind that he can have the best kind 
of treatment—and I am "talking about treatment alone—for his 
relief by doctors who are selected by the employers.

An injured man, our records indicate, sustains an injury once 
in 20 years, or one out of every 20 employees is injured each 
year. He knows little about the requirements for his relief, his 
cure. He probably has not consulted with a doctor in all his life­
time. The only time the doctor comes to the home is at confinement 
time, or for something of that sort. We expect the injured man to 
decide in case of emergency, when he must act on the moment, who 
is going to take care of him. I  submit that it is not within his 
ability correctly to select the man who shall attend him.

But here is an employer who is literally having hundreds of 
cases, here is an insurance company dealing with those cases in 
great numbers, who comes to know who are the men who will take 
care of the fractured limbs, who are the men who are going to 
restore injured eyes, who are the men who are going to be able 
to cope with such cases under all circumstances. Tne employer 
has his plans all thought out in advance. He knows just who is 
going to attend this man when injury occurs. He knew weeks 
before, months before, just what he was going to do. The injured 
man was the last person in the plant who thought he would ever 
be injured, and he has thought nothing of who is going to take care 
of him in case of injury.

I submit that there is no trouble in any State with the employer’s 
selection, so far as the cure is concerned. Is there any State in which 
medical selection by the employer has proved to give poor medical 
attention? There is none. Year after year in the legislature we 
have had to face the situation Mr. Bynum is going to nave to face 
in Indiana. At the last session of the State legislature I put the 
question up to the State federation of labor as to whether or not it 
knew of any appreciable number of employees in that State who had 
not received good, square, skilled treatment from the physician 
selected by the employer. The president of the State federation of 
labor got up before the legislature and admitted that it was 
perfectly contented with the employer’s selection of the physician, 
as far as treatment was concerned.

I come to this other point, that the only trouble you have with 
the doctors is on the matter of disability. There is the point on 
which the employees are becoming disturbed and why they want to
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get out from under the system. It is because the man whom the 
employer has selected to take care of them comes in afterwards 
and aligns himself on the side of the employer or the insurer—or 
at least that is the way the employees feel. So they are disturbed. 
Their way of getting away from it is to have the doctor who attends 
the injured man from the beginning one of his own selection.

I f we can have better medical attention by employer selection than 
otherwise, that is the thing we ought to have, because the first 
and most important consideration is how to cure and relieve this 
man and not the question of measurement of his disability. If the 
employees go after it and keep after it long enough they will finally 
procure for themselves the right to select their medical attention 
unless we stand out against it as a group. I think it is a thing that 
ought to be put down, because I do not think it is for their best 
interest. I think employers and the administrators of compensation 
ought to stand out bodily against it.

I think the thing for us to concern ourselves about is how to put 
aside this disposition on the part of doctors to appear not impartial 
in the determination of the extent of the disability. In Wisconsin 
we have undertaken in a way to reach that. Wisconsin is the only 
State in the Union, according to a research made by the Manufac­
turers’ Association of the United States, to have a medical panel. 
We provide for employer selection of medical attention through a 
list of accredited physicians; that is to say, the employer or the 
insurer may set up a panel of competent, impartial physicians to 
treat the injured worker. When he sets up the panel the worker 
has the right to take his doctor from any of the members on that 
panel. He feels immediately that he has some little measure of 
choice as to who is going to take care of him.

It was not so much the fact that he was not getting good, fair, 
square treatment, but the feeling that if he was denied anything he 
ought to have it. I submit that, after all, a lot of credit is due to the 
employees of this country for the readiness with which they have 
responded to this matter of having somebody else pick out the 
doctor for them—a man to treat them, to furnish them medicine, to 
cut off their limbs, if need be; in fact, do anything to them—a man 
they had never seen or heard of before. I submit that the man who 
is going to do that inside the plant and have that right has to keep 
faith with the employees always, or else he will disgruntle them and 
they will not stand for it.

This panel provision really gives them something approaching a 
choice. That satisfies them. But, better than all, it takes away from 
the doctors who are on that panel the disposition to be partial, be­
cause the law provides that the injured man may pick his own doctor 
unless the doctors on this panel are impartial. I f  one of them is not 
impartial he is to be relieved from further service on the panel, 
another physician provided, and the expense charged back to the 
employer or insurance carrier. It does produce a feeling which I 
think is worth while.

M r. M cS h a n e . D o y ou  n ot th ink , in  case a la rge  em ployer o f  labor 
lets it  be know n  th at h is em ployees can select th eir ow n  physicians 
and surgeons in  case o f  industria l in ju ry , th at in  n ine cases ou t o f
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ten, or even a greater percentage of cases than that, the injured 
employee will go to one of the company surgeons?

Mr. W i l c o x . Yes, They then believe that the employer will give 
them fair treatment in recommending a physician. A name is called 
to their attention which they have never heard before. They do 
stop and talk it over and then decide that that is a pretty good doctor 
and go to him rather than to some man in the other section of the 
city. One employee will say, “ Doctor So-and-So took care of me 
and he is a good doctor.” i f  they get the idea that the company 
doctor is a “ butcher,” or some other term that they often use, it is 
next to impossible to get the man to go to that doctor.

M r. M cS h a n e . I agree thoroughly with what you have said. As 
I said in my opening remarks, as a matter of principle that right 
ought to be given. Then there ought to be some safeguards. I want 
to tell you one thing: There are more employees than employers. 
We could not ride a horse if he knew his strength. We can not ride 
the employees if they feel they are having something withheld 
arbitrarily. That is what causes our trouble. I do not anticipate 
any trouble in giving them the right to choose their own doctors in 
many instances.

Mrs. S chofield. In Massachusetts the employee has the right to 
choose his own physician if he wishes. I think what one of the other 
speakers has said is quite important: That the cooperation and the 
mental attitude of the patient is so important in his recovery that 
if the patient has no confidence in his physician and feels antipathy 
and antagonism toward him his recovery is retarded.

In Massachusetts the insurance company pays the medical ex­
penses for the first two weeks—the first two weeks after the injury 
or the first two weeks after disability begins—except in unusual 
cases. If the case is an unusual one the insurance company pays 
the medical expenses the length of time the case remains disabled. 
I f the insurer has reason to believe that the employee is not pro­
gressing properly because of the inadequate care ne is receiving 
from his physician, the insurer has a right to have a hearing on the 
question and to present his evidence on that point. Of course, if 
the employee is receiving compensation he must go to the insurer 
when he requests it and be examined by the insurer’s doctor, although 
the employee’s owrn physician may be present at this examination.

Then in Massachusetts we have the system of impartial doctors; 
that is, the employee may request that one of the boards impartially 
reexamine him, or the insurer at any time may request that the 
board appoint one of the board’s impartial physicians to examine 
him. In that way the Massachusetts industrial accident board has 
a chance, from the reports of these impartial physicians, to get an 
impartial report regarding that employee’s condition.

It is true that the insurance company with all its money has a 
chance to furnish the employee with the most expert care. 1 should 
say that in the great majority of cases if the employee would put 
himself under the guidance and treatment of these splendid experts 
he would have a much more rapid recovery. Of course, the idea is 
to get the employee back to work as soon as possible.
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I think the point the previous speaker made is a good one: 
That the cooperation and the mental attitude of the patient is 
important in his recovery, and if he is constantly irritated and feels 
uncooperative because he is obliged to be treated by a doctor not 
of his choice, his recovery may be retarded.

Doctor M cB ride. That this is a controversial question goes with­
out saying. I was interested in what M r. Bynum, of Indiana, had to 
say. We have debated this question in New Jersey, though not so 
much the workingmen themselves. The doctors in the State rather 
feel, I believe, in common with the people generally, that a person 
ought to have the right to select his own doctor. We demand that 
right for ourselves, of course. There are a great many physicians 
who are perfectly competent to treat people who know little or 
nothing about industrial surgery. Thereby hangs a tale. I believe 
if the injured person knew whether or hot the doctor whom he 
might select was competent to treat his particular condition, all 
would be well. Unfortunately, many people do not know that; 
they have not the knowledge. We doctors do know that many men 
are engaged in treating industrial accident cases who have had 
little, if any, experience. Often as a result of that inexperience 
cases that might through other care recover with very little perma­
nent disability result in permanent disability. For that reason the 
doctors thought that possibly we had better go slow about giving 
the injured person the right to select his own doctor.

In parts of New Jersey some of the carriers do not always select 
the most competent person in that district to take care of these 
cases. They often select men who take cases away from other 
men much more capable than themselves. For that reason, the 
question is a very serious one. In all of our compensation area in 
New Jersey we have our own doctors for cases that come in for 
hearings, whether formal or informal. We have no difficulty, of 
course, in obtaining an impartial decision as to the degree o± dis­
ability the man has. The doctor has no reason to give any other 
than his best judgment. I question very seriously whether or not 
it might be better to leave a question of that kind to the medical 
societies of the State to deal with. It is very true that some people 
will recover from minor accidents without any difficulty at all, 
whether or not they receive much treatment—Christian Science 
and the mother healer, or things of that kind. Fortunately, not 
many cases drift into that channel.

It is a very serious question and admits of the most open discus­
sion. Out of that will come the best solution. The carrier is sup­
posed to furnish medical treatment or surgical treatment if needed. 
In most instances we find that the doctor selected by the injured 
person himself, if he be competent, will go right through the entire 
course of treatment, the carrier having the right at any time to 
have his doctor go in and check up. That might be all that is 
necessary. I believe it is a controversial question and that we ought 
to think carefully of how we should go on record regarding it.

Mr. D u x b u r y . I  am  surprised  th at there is so m uch con troversy  
o v er  th is  question. I  had  com e to  believe that experience w ith  the 
adm in istration  o f  com pensation  law s had  b rou gh t n ea rly  ev ery  
p erson  to  th e  con clu sion  that it  was very  dangerous to  p erm it ah
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injured employee the free privilege of selecting his own physician, 
for reasons which Mr. Wilcox, from Wisconsin, so well stated. For 
reasons which were demonstrated by the paper which was read, the 
ordinary person would still patronize those traveling doctors if 
they were permitted to go around, and he would select some of 
those fellows to take care of his industrial injuries. That same 
tendency still persists among humanity.

Then there is another thing. We have heard of ambulance-chas­
ing lawyers, but there is a possibility of creating a brood of ambu­
lance-chasing doctors that would be almost as pernicious, if that 
situation existed. I think we ought to insist upon some proper 
control of the selection of doctors to treat these cases, because the 
people who suffer are wholly incompetent to make a wise selection 
and the’ interest of the employer or carrier is identical with that 
of the injured workman. The most important thing is to get the 
best possible result from the treatment.

With us, we have unlimited medical expense. The employees 
are entitled to everything that can possibly be of benefit to them. 
The carriers are interested in getting the very best possible results 
from the monetary point of view. It will cost them less for tempo­
rary compensation and less for permanent disability. They are 
interested and they are informed about what men are likely to 
get the best results. It is altogether more likely, from that one 
point of view if they had no other motive, that they are going to 
pick out the man who will get the best result, whereas the fellow 
without experience is going to be the victim of quacks and people 
who may have been regularly admitted to practice but are not of a 
very high type, and the results of that kind of treatment are going 
to be bad for the injured workman himself, expensive and every­
thing of that kind. We are rather hard-boiled in Minnesota and we 
give the men to understand that it is the privilege and right of the 
employers and insurers to select their own doctors, but the employers 
and insurers generally understand it is important that they get some­
one who is satisfactory to the injured man, and in very many cases 
he actually does select his own doctor. They would not force some­
body on him whom he does not like, because they understand as well 
as anybody that the results of that sort of situation might not be 
desirable. * It works out practically that whenever the man is not 
satisfied and insists on going to another doctor, he has the remedy 
that the physician may be changed, either on application of the 
physician or employee. With that remedy, we have very little diffi­
culty and the truth of it is these men are treated by the highest 
class of doctors—specialists, etc., when they are in need of special 
attention—because we believe that in this way we get the best results.

Mr. B y n u m . I want to say that the injured workman does not. 
know any more about selecting a doctor than he does a lawyer, and I 
appeal to you lawyers here for verification. The man who is injured 
will go to an ordinary physician who has no right to touch an 
eye. For that reason I believe that the insurance carrier, or the 
self-insurer, has the right to pick the physician, because he alone, 
as Mr. Wilcox pointed out, is interested in getting the man back to 
work, the one interested in getting the best medical treatment there 
is. 1 want to go on record right now that in Indiana they want
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to extend the right to the workman to select his physician, but I  
stand for the employer picking the physician.

Mr. D uxbury. With the right of restriction.
Mr. B y n u m . We have that right of restriction. Indiana has jur­

isdiction in emergency service where the employer does not furnish 
the physician and where the employer furnishes improper medical 
attention.

The Chairm an . All these discussions show how short our sessions 
are. I have the pleasure this afternoon to introduce to you Mr. 
Brosmith, the general counsel and vice president of the Travelers 
Insurance Co. I will say for the Travelers Insurance Co., that as 
far as Massachusetts is concerned, in my experience with them for 
the past 15 years they have always been cordial and always been fair, 
and it has always been a pleasure to work with them. Mr. Brosmith 
will talk on 44 (Compensation insurance.”

COMPENSATION INSURANCE

BY WILLIAM BROSMITH, VICE PRESIDENT AND GENERAL COUNSEL THE TRAVELERS
INSURANCE CO.

Compensation insurance, although usually considered a distinct 
kind of insurance, is in principle accident insurance applied to groups 
of employees in the States wherein compensation benefits are limited 
to traumatic injuries, and disability insurance applied to such groups 
where such benefits are granted for occupational disease as well as 
for traumatic injuries. Ordinarily accident and sickness insurances, 
or disability insurance, which is a combination of both under a single 
policy, are issued to individuals at their own instance and personal 
cost, whereas the insurance required by the compensation laws is 
furnished to the groups of employees at the instance of the employer 
and wholly at his cost. However, before the compensation principle 
was adopted in this country certain employers furnished gratuitously 
to their employees accident, sickness, or disability insurances and 
not an inconsiderable number of employers do so now. This volun­
tary grant is now made as an addition to the compensation required 
by "law so as to protect employees against the accidental injuries 
sustained or disease contracted in ways and conditions foreign to the 
occupational hazard. Some employers give this supplemental pro­
tection wholly through motives of philanthropy. Others are induced 
to do so partly through this motive and partly because they consider 
it to be a good business economy. These are the same reasons or 
motives which actuate so many employers at this time to furnish 
at their own cost, in whole or in part, group life insurances for the 
benefit and protection of the dependents of employees who may die 
’during the period of employment.

Notwithstanding the fundamental identity in principle to which 
I have referred there are conditions and regulations peculiar to 
compensation, the propriety of some of which may not be reasonably 
questioned, which make the underwriting of compensation insurance' 
exceptionally difficult. There is no other kind of casualty under­
writing which involves more detail or which presents daily so many, 
perplexing problems. No other kind of insurance, with the possible 
exception of insurances upon lives, arouses more true sympathy or
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inspires and justifies greater efforts to make of it, as the supporting 
factor of compensation, as perfect a system for the distribution of 
insurance benefits as is humanly possible.

Obviously during the period of less than 16 years since the first 
compensation law was enacted in this country, both in the develop­
ment and operation of the compensation plan in its relation to 
millions of employees, with schedules and scales of benefits changing 
from year to year, difficulties had to be encountered. Mistakes were 
made by all of the parties affected and preconceived views as to 
the merits and demerits of procedure have been found to be faulty. 
The wonder is that industrial accident boards and commissions, 
insurance carriers, employers, and employees have been able in so 
short a time to overcome the faults and evils of the former system 
and to bring to so high a degree of efficiency the administration of 
compensation laws in all of their parts.

The change from liability to compensation was not brought about 
solely for the benefit of industrial workers, although the latter were 
directly and immediately the greatest sufferers. Legislators must 
have had in mind the well-being of the State and the interests of 
the employer as well as the interests of the employees. My conviction 
is as strong now as when the compensation principle was first dis­
cussed in this country that underlying all of the sections of the 
various types of compensation laws is a purpose not only to re­
munerate* m a substantial degree disabled employees or their de­
pendents but to conserve life and limb and reduce accident frequency 
for the common good and to enable industry to be carried on free 
from every element of danger which right construction, careful 
supervision, and rational direction can remove. True enough, there 
will always be accidents pure and simple, beyond the power of the 
human mind to foresee or to prevent, but the latter, under the proper 
administration of these laws, will constitute but a small percentage 
of that dreadful toll which by reason of its frequency and country­
wide distribution instead of being appalling sinks, and we should 
be ashamed to say so, to the level of the commonplace. Much has 
been done by your boards and commissions, with the cooperation of 
carriers and employers, in the matter of accident prevention and for 
the removal o f  the conditions which foster occupational disease. 
More may be done but it is not for me to enlarge upon the ways 
and means. Others can do this more accurately and effectively. My 
use of your time will be repaid if I can bring to you a practical sug­
gestion as to the ways and means by which the insurance adjunct 
may be administered more economically and more nearly in accord­
ance with the intentions of the lawmakers.

Granting that insurance carriers of compensation risks deal with 
all of the parties in interest with that fairness and consideration 
which in all other lines of insurance have built up the reputations 
of the underwriters and the reputation and strength and influence 
of the carriers to a degree unparalleled in any other country, why 
is it that on the one hand we find employers complaining of the 
heavy cost, which must eventually be distributed to the consumers 
of their products, and on the other hand the carriers complaining 
of the inadequacy of the premium rates? With service at least 
equal in quality and value the casualty insurances granted to
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individuals may be transacted with a reasonable underwriting 
profit. And whatever may be the kind of insurance or the type 
of the carrier and whether the underwriting gain be distributed 
to stockholders or returned in whole or in part to the insured, the 
premium must be adequate for the risks assumed and provide a 
reasonable profit. We must look for the answer elsewhere than 
in the nature of the insurance risk assumed in compensation, for 
that is substantially the risk assumed by carriers in connection with 
disability insurances granted to individual applicants. Nor does 
it suffice to say that the trouble is with the statutory regulation 
alone. There is no difference of opinion as to the propriety and 
necessity for governmental regulation of insurance and all carriers 
are subject to such regulation in every department of insurance. 
Perhaps we may get at the answer by contrasting the regulatory 
and other procedure in casualty insurance generally with that 
involved in relation to compensation.

Insurances as to individual risks, of whatever kind, are transacted 
under the supervision of the State insurance departments. Com­
pensation insurance as well is subject in many respects and in a 
number of jurisdictions to supervision and regulation by industrial 
boards and commissions. Fire insurance carriers generally are 
required to use a statutory form of insurance contract. Carriers 
of other kinds of insurance, including life, must incorporate in 
their policy contracts certain provisions in the words and order 
prescribed by law and may not insert certain other conditions which 
the laws prohibit. As the States in which there are statutory re­
quirements as to these insurance provisions are among the most 
important in size and influence many insurance carriers use the 
same forms * ' ich of the States, with only such

In this respect perhaps the carriers of compensation risks are more 
favored, for the universal standard compensation policy, which by 
the way was conceived and drafted by an officer of a well-known 
insurance company, has been approved by the supervising officials, 
and by industrial boards and commissions having jurisdiction in all 
but twa or three of the compensation States. Carriers enjoy the 
privilege of the selection of individual risks but the compensation 
carrier, while it may exercise the right of selection as to an employer, 
must take for better or for worse all of the risks pertaining to the 
industry of the employer and all of the employees regardless of 
questions as to moral hazard, personal habits, physical conditions, 
or impairments. In some States the compensation carrier must 
assume not only the obligations imposed upon the employer by 
law as to the business or industry declared in the application for 
insurance but carry the same obligations as to any and every busi­
ness or industry in which the employer may engage within the State. 
This is an interesting instance of tie loss of right of selection. An 
applicant declaring nimself to be a mason or a builder might be 
acceptable with an appropriate premium rate but undesirable if it 
developed as well that he was engaged in the business in another
1>art of the State of dynamiting rocks and tree stumps. Neverthe- 
ess the employees injured in the dynamiting operations must be 

compensated as fully as those who may be injured in the course of

variations correspond to particular laws.
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the business declared by the employer. This same coverage follows 
a business or industry taken on by the employer during the term 
of the insurance. In such cases the carrier may be able to collect 
a premium upon the pay roll for the additional exposure but mani­
festly this privilege is haTdly a remedy.

The carriers of individual risks, barring the statutory prohibitions 
against rebates and discriminations, are wholly free in determining 
what the premium to be paid for the insurance shall be for each 
class of risks. The compensation carriers, however, are subject to 
a diversity of statutory and governmental requirements concerning 
the adequacy and reasonableness of premium charges and the 
methods by which they may be ascertained and adjusted. The 
carrier of individual risks may say what will be granted in the way 
of insurance benefits and for what period of time the risk shall 
be carried and, if necessary, may terminate further liability by 
cancellation of the policy contract in advance of the expiry date. 
The power to terminate coverage, either prior to the expiry date 
of the insurance or even at the expiry date m some States, is limited 
as to compensation insurance and may be exercised only in ac­
cordance with statutory or departmental requirements. The com­
pensation carrier must cover the obligations imposed upon the 
employer and as well any increases in the benefits which may be 
conferred by amendments of the law during the term of the in­
surance. In the matter of adjustment and payment of claims for 
insurance benefits the carriers of individual risks are free from 
direction or control other than the ethical rules of right conduct 
and subject, of course, to the final words of the courts of justice. 
The compensation carrier must investigate, adjust, and liquidate 
claims for compensation benefits, medical, surgical, and hospital care 
and treatment under the direction and to the satisfaction of the 
industrial accident boards and commissions.

These differences in control and procedure are all well known 
to you but they are stated to emphasize the fact that they spell addi­
tional cost to the carriers and necessarily a higher premium to the 
insured employers. In so far as the cost of maintaining and oper­
ating industrial accident commissions an4 boards, State rating 
bureaus, the National Council on Compensation Insurance and the 
company organizations which collate experience and promulgate 
rates for the approval of supervising officials, in the year 1925, the 
last year for which complete figures are obtainable, a single carrier 
expended $234,595, hence you will realize that the cost to all of the 
carriers must have been enormous. Of course, the single carrier 
referred to transacts a large volume of compensation insurance but 
the figures quoted, plus what may be reasonably assumed to be the 
cost to all other carriers, fairly illustrates, in part at least, one 
reason for the heavy cost of compensation insurance. When we 
take into account that there are 16 different organizations scattered 
throughout the United States, busying themselves with the ascertain­
ment and promulgation of compensation premium rates, is it not 
reasonable to suggest that everything pertaining to rate making 
and classification may be more satisfactorily and scientifically han­
dled by a smaller number of agencies or by a single agency operating 
at the cost of the carriers, if you will, but under governmental di­
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rection and control? It is doubtful, assuming that the suggestion 
is practical, if there is anything in the laws which would interfere; 
but should that be the case, does not the importance of the matter 
justify an attempt to make the compensation laws uniform in this 
regard? Under such an arrangement the rights of a particular 
State to consideration in connection with a volume of experience 
to justify a differential, as against the combined experience of the 
whole country, would be safeguarded. Naturally, we might expect 
that such a plan would meet with opposition on the part of those 
who may be comfortably placed in the existing bureaus and agencies, 
but their opposition should yield to the common good. Moreover, 
a single agency of this kind would prevent the complications which 
have followed proposals for changes in rates in several States in 
the past two years. The contrariety of views expressed as to these 
changes, the pure premiums, the loadings and the adequacy and 
reasonableness of the rates proposed were disturbing to the em­
ployers as well as to the insurance carriers. What is more serious, 
they have weakened public confidence in the rate-supervising 
officials and in the accuracy and dependability of the rate-making 
agencies.

Again with respect to the investigation and adjustment of claims 
the cost of the varying procedures which now obtain may not be 
measured by the cost of operation or maintenance of the several 
industrial accident boards and commissions, heavy as that cost may 
be, or by the cost in dollars of the maintenance of the claim de­
partments of the insurance carriers which, as in the case of rate 
making, reaches annually an enormous sum of money, but we must 
also enter in the account quite a considerable sum to represent 
the direct cost in dollars to disabled employees and their dependents 
in presentation of claims and something more to represent indirect 
cost which may be due to delays in adjustment and liquidation. It 
is not unreasonable to assume that a further sum should be entered 
in the account to cover the expenses of employers voluntarily 
incurred and apart from any legal obligation.

The popular conception of compensation is that it is a piece of 
legal machinery constructed solely for the purpose of liquidating 
the claims of disabled workers in business and industry. The very 
words used in the titles of the compensation acts lead to this con­
ception and obscure the further and equally beneficent underlying 
features of the compensation plan. Beyond doubt the remunera­
tion provided for disabilities is the sustaining factor and the com­
pelling inducement to safety and the amelioration and removal of 
conditions which tend to accident frequency or cause occupational 
diseases. Nevertheless, and wholly without regard to popular ap-
{>roval, it is the duty of all who are concerned to see to it that these 
aws are administered effectively and economically and that the 

compensation benefits are distributed speedily, regularly, and with 
a minimum of cost and technical procedure. This duty, indeed, is 
declared in the laws.

Now, while it is true that since the beginning of the compensation 
era the payments of compensation have benefited the working classes 
beyond the power of words to express and these laws have also op­
erated to the great advantage of business and industry, have we done
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all that is possible to facilitate the payment of benefits, to simplify 
procedure and to lessen the burden upon business and industry? A 
study of the proceedings of this association, the reports of the ac­
cident boards and commissions, and the reported adjudications of the 
courts in compensation cases must impress us with the fact that there 
is too much machinery, too much formality and too many inexcus­
able delays in the investigation and adjustment of claims. Much of 
the latter is due to formal requirements and procedure. Allowing 
for the differences in the waiting periods, why should it happen that 
in one State the payments of compensation begin regularly after the 
end, or within a day or two of the end, of the waiting period and in 
another State are delayed for several days and even in unfortunate in­
stances, and where there is no appeal or controversy, for several weeks 
after the expiration of the waiting period? Why should one State 
require for the proper investigation and liquidation of claims, 22 
different printed forms, another for the same purpose 39 different 
forms and another again a total of 58 forms? The difference in 
population or in the nature and extent of business and industry is 
not an answer. In one very important State but a few years ago 
more than 200 forms were used in claim administration, of which 
over 100 were forms intended for the use of insurance carriers. 
After a conference by the State officials with a number of men who 
had wide experience in claim work all but 16 of the forms for 
carriers and more than 100 of the other forms were discarded and 
I fear the number now in use is too great. Here again is an oppor­
tunity to serve the common good, simplify procedure and reduce 
expense. At present there appear to be more forms than are essen­
tial. They differ in makeup and requirements, when without sacri­
ficing anything in principle they might be brought into uniformity. 
You may say that to reduce the number and simplify the matter 
would effect but a small saving in a particular case but we have to 
deal with an aggregate of many hundreds of thousands of claims 
annually and the aggregate of such a small saving would make a 
very considerable sum in dollars. It would do more than this. It 
would make it easier for the disabled worker to get his compensation 
and it would make it easier and less expensive for the employer and 
the carrier to make payment.

Concerning your action in a judicial capacity in passing upon 
the merits of claims, is it unfair or unethical to suggest—

First, that claimants, employers, and carriers be required, in the 
event of a controversy, to prepare and present the facts as promptly 
as possible and that adjournments of hearings be granted only for 
grave reasons? Each adjournment adds materially to the expense 
to be borne by the claimant, the employer, and the carrier, whether 
the claim be with or without merit.

Second, that there is room for improvement in the presentation of 
medical and surgical testimony? Very likely the triers of compensa­
tion cases have been influenced in this regard by the practices which 
have obtained in the courts of justice. But these practices have been 
severely criticized by jurists and are fairly subject to such criticism. 
I f we grant this, is it not feasible to adopt a uniform practice which 
will preserve the value of the testimony of those who are qualified by 
scientific study and experience and lull acquaintance with all of
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the material medical or surgical facts in a given case to give an 
opinion which will be worthy of credit? The instances are few 
and far between in which the material facts and circumstances in­
volved in a controversy as to the physical condition of a claimant 
at commencement of the disability and the pathological conditions, 
if any, which develop thereafter are not easily ascertainable. These 
may be presented by the parties to the controversy to some member 
of the medical profession, designated by the industrial accident 
board or commission, expert in the particular department of medi­
cine or surgery involved in the controversy. Such an expert, 
without bias for or against either party, after hearing the evidence 
and after a physical examination of the claimant, when necessary, 
is qualified to aid the trier in reaching the right conclusion. A 
practice of this kind would neither take from nor relieve the trier 
of any of his judicial obligations but would safeguard him in the 
performance of his duty against the attempts to influence his judg­
ment by the opinion evidence of the so-called expert, given in some 
instances with but an imperfect knowledge of the subject or of the 
facts and always as a paid advocate of the party for whom his testi­
mony is given. Whether this suggestion be viewed from the stand­
point of right judgment or from the standpoint of cost it is of 
great importance. In the end the fees which would have to be 
paid Tor a real and impartial expert would be more than counter­
balanced by the value of his evidence and the saving in fees now 
paid for very unsatisfactory opinion testimony. Here again a saving 
would be reflected in the cost of the insurance.

Third, that the old saying of lawyers that hard cases make bad 
law applies to adjudications in compensation? There appears to be 
a disposition upon the parts of some boards and commissions and in 
some jurisdictions upon the part of courts of justice to strain the law 
in the matter of awards so as to furnish relief in cases which are not 
compensable. In every case the terms of the law should be given 
a liberal construction but that does not mean that the construction 
should be forced. It is not easy to appreciate that the legislature 
intended the compensation law to require the employer to furnish 
insurance protection or pensions for injuries which" did not arise 
out of and in the course of the employment and for diseases not 
occupational in character and which were contracted before the 
employment began. It is more than difficult to appreciate the 
propriety of an award to hold the employer responsible for com­
pensation to the dependents of an employee who, with a well- 
established family history of insanity and while insane, committed 
suicide, even though it be alleged that the particular phase of in­
sanity which preceded the suicide was possibly due to the worries 
and responsibilities of the deceased while serving as a librarian in a 
small country town. The permanency and integrity of the com­
pensation principle with the present scope of the laws will depend 
upon the fairness and justice accorded to all of the interested parties.

Although in several other directions suggestions might be offered 
for the improvement of conditions and for the practices of economy, 
I have laid stress upon the three which appeal to me as the most 
important. I am not unmindful of your interest and purpose to 
do all in your power to improve administrative situations and con­
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ditions and to fulfill all of the requirements for fair judgments. I 
realize that the very points which I have made are but reflections of 
your own thoughts presented in a different way. They are submitted 
with the sincere purpose to be helpful in relation to a system to which 
I have given hearty support from the time when it was first proposed 
for adoption in America.

DISCUSSION

The Ch a irm a n . I enjoyed every bit of that paper, as I guess 
everybody else did. It was well prepared and well presented. I 
know that Mr. Brosmith will be very glad to answer any questions 
and explain any points he has made.

Mr. S tewart. I  want to express my gratitude to Mr. Brosmith 
for some of the points made by him in his paper, especially the 
suggested criticism of the methods of procedure in many States. 
Most of you remember Carl Hookstadt. That was one of his hobbies. 
You might almost say that the methods of procedure, particularly 
the public-hearing system, were an abomination to him. He could 
never get through roasting the States that took up so much time in 
hearings. I do think that our whole subject of procedure needs 
revision and study.

I think also that if we could get the committee on statistics and 
costs to take up what I tried to take up in Salt Lake City, but which 
you sidestepped—going into this question of administrative costs in 
the various States—by so doing we would get a method of com­
parison which might open our eyes to some of the unnecessary prac­
tices. I am delighted to have such a paper as this put into our 
records. I hope the matter will not stop there, because I think that 
we have reached the point where a reexamination of methods is 
essential.

The Chairman. I should like to express my gratification to Mr. 
Brosmith on the many points he made, particularly the one about 
compiling so many reports. I recall a visit I made a good many 
years ago to one of the States which, for obvious reasons, I do not 
care to mention. I  did not make myself known. I was in the 
capitol building, to which the employee had to go to secure his 
rights. I saw various employees going from one office to another, 
and I  observed one man who was hobbling on a crutch. I spoke 
to him and said, “Are you claiming compensation ? ” He said, “ I 
am.” “ What are you doing now?” I asked. He said, “ I  have to 
go to various places. I am on my way to the seventh place now.”

That the procedure required the employee to go through all that 
rigmarole seemed foolish to me. I can not imagine why any claim 
should require 58 forms, as Mr. Brosmith has said. I  think that we 
ought all to take that home. I  know if it were my Commonwealth 
I would do my best to remedy a situation of that sort. The supreme 
court of our State has said in one case, and keeps reiterating it, 
that the procedure should be summary and simple so that the hu­
mane purposes of the act may be put into effect as speedily as 
possible and that every legal obstacle should be taken from the 
path of the injured worker so that if he has a bona fide case he 
can get his money as quickly as possible.
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Another thing that Mr. Brosmith said—and he seems to find fault 
with it—is that in some States the procedure holds up the settlement 
of money by the insurance company when it is waiting to give the 
money. Of course, that is another situation that ought to be 
remedied wherever it exists.

In Massachusetts we have the direct-settlement system. When 
the man receives an injury, he reports it to the insurance company, 
who reports it to our board. The board, through its clerical force, 
sends out a post card to the employee reminding him of his rights. 
The insurance company, under the law, is obliged to get on the job 
and see to it that he gets medical attention and whatever he needs. 
Then it has to give him his compensation as soon as he is entitled 
to it. I f there is any delay, the burden is on the insurance company, 
not upon the board. The complaint or criticism that Mr. Brosmith 
makes would be wiped out if that system were in vogue in the various 
States.

I am glad that we have a man here of his type, who views the 
situation from the paying side of it, so that we can meet him and 
hear what he has to say. I think we ought to discuss this matter.

Mr. B yntjm . I  have no quarrel with the insurance carrier. In 
Indiana we have competitive insurance. I  want to say now that the 
Travelers Insurance Co. stands very high in Indiana.

However, I want to take exception to some of the remarks made by 
Mr. Brosmith. Possibly Indiana is the State to which he referred 
as having fifty-odd forms. We do have fifty-odd forms. They re­
late to self-insurance, exemptions from compensation, etc. But in 
Indiana we require payment of compensation upon the fourteenth 
day. The first seven days are excluded. I should like Mr. Brosmith 
to say as to what his record is as to paying upon that fourteenth 
day. Certainly the commission of Indiana puts no obstacle in the 
way. It is up to the insurance carrier.

Mr. B rosmith. I did not have reference to Indiana as the State 
which had a large number of forms. In fact, I  referred to the 
States as a whole in the paper simply for the purpose suggested— 
that it is entirely feasible to reduce the number of forms m every 
State.

I  have learned as a lawyer that legislation is periodically revised, 
the purpose being to simplify the practice in actions of law and 
equity. When such a law is passed, a great deal of improvement 
is observed in a short time. The practice is more simple. The rights 
of litigation are well protected and justice administered more 
quickly. But in the course of time again, by reason of questions sub­
mitted by counsel and equally ingenious questions propounded by 
judges in courts, the procedure begins to clog up; so that it is neces­
sary at rather frequent intervals for the legislature to take a hand 
in court procedure, practice, and pleadings, to make sure that sub­
stantive law and the rights of the parties shall not be subordinated to 
scientific accuracy in technical procedure.

I  am assuming that all of the industrial commissions, the car­
riers, and everybody interested, have been so busy in the last 16 
years in developing the practice that they have lost sight of many 
opportunities for a more simple procedure, and that without intend­
ing to criticize any particular State. It would be a good thing if all
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of the boards and industrial commissions would occasionally review 
their forms and procedure, to the end that where there is anything 
of a burdensome or unnecessary nature that would interfere with the 
prompt settlement of claims, those defects would be removed and the 
procedure perfected.

I know that it can be done. I know that the company with which 
I am connected has to be ever on the guard to keep tne procedure 
up to date in handling our business in its various departments. 
Periodically we go over the forms and methods of bookkeeping, 
accounting, claim files, policy contracts, and everything else and dis­
card that which may properly be discarded without in any way 
interfering with the efficiency of our service or the policy of our 
policyholders.

Mr. D uxbury . Most of the older members of this association re­
member the work of the committee referred to by our secretary, 
which attempted to get some improvement in the forms of procedure. 
As I remember it, at that time one of its chief embarrassments was 
the fact that the compensation laws of the different States had 
different provisions with reference to procedure, so that any sort of 
uniformity was almost impossible. I nave thought that it was prob­
ably a mistake to inject into the compensation laws too many pro­
visions with reference to procedure. If that feature of the law gave 
the power to prescribe the procedure to the administrative bodies, 
then we could hope to get some uniformity. But, as it is now, we 
have in one State requirements in the law, which must be observed, 
different from those in other States, and different all the way down 
the line.

I have some doubt about whether a legislature is the proper body 
to prescribe rules of procedure. We are coming to recognize that 
fact in the courts, that one of the chief mistakes with reference to 
procedure is that there is too much of it prescribed by the legislature 
in the statutes. I f the power to prescribe rules and procedures were 
vested in the administrative bodies, the courts could, as their experi­
ence indicated, modify the rules and make them more practical. It 
seems to me that the same thing would apply to compensation 
administration. We should eliminate from our compensation laws 
particularly provisions with reference to procedure, and then when 
power is vested in the administrative department we can take advan­
tage of our experience and probably better the procedure.

Mr. L ansbxjbqh. There is one point in the paper that I  should like 
to take exception to; that is, that it is cheaper to have one central 
rating bureau for compensation rates throughout the United States— 
a consolidation of rating bureaus. It seems to me that if the acci- 
dent-prevention work in the various States is to amount to anything, 
there must be a direct and immediate benefit to the employers in the 
individual States through betterment of their individual accident 
record. It may be that differentiations could be established which 
would satisfy employers in a particular State that they were getting 
the full benefit of their efforts.

Most of us in Pennsylvania doubt that most Pennsylvania employ­
ers would be satisfied with such a provision. We have a compensa­
tion rating bureau dealing with Pennsylvania experience and main­
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tained by the insurance carriers doing business in Pennsylvania, as 
well as by self-insurers, and the rates set by that bureau in most 
classifications are considerably under the rates set by the national 
bureau. Whether or not those insurance companies doing business 
in Pennsylvania are making as much, profit as they desire under those 
rates, I can not tell, but I do know that the two largest mutual com­
panies operating in Pennsylvania paid for some years an average 
dividend of 25 per cent under those rates. It does not seem expedient, 
therefore, to some of us in Pennsylvania to link our experience with 
the experience of other States. Furthermore, it does not seem to me 
that the administrative cost would be less. After you get to be a cer­
tain size and have a certain number of industries and a certain num­
ber of accidents, you begin to get an organization which is large 
enough to run with a very small overhead, and the addition of that 
experience to a national rating bureau would merely mean the addi­
tion of that overhead, or more, in the national bureau.

There is one other point in the paper that I would like to bring up 
just for a minute, and that is the matter of delays in the payment of 
compensation. In Pennsylvania we have the agreement system. I 
would like to ask the same question that Mr. Bynum, of Indiana, 
asked, whether, not a particular insurance company, but most of the 
insurance companies operating in the State, pay promptly on the 
date the first compensation payment is due. We have rather accurate 
statistics and we do not find that payments are made 011 the date 
due, and there is nothing to hinder such payments under the agree­
ment system. In other words, although the various commissions have 
red tape in procedure, so do the insurance companies.

It seems to me that we should all get together in cutting down 
the red tape, in order that payments may be made when due. The 
greatest difficulty we are having at the present time is the tendency on 
the part of some large self-insurers and most large insurance com­
panies, when they have disputed cases that come before referees, to 
endeavor to make court cases out of them—to endeavor to bring into 
the compensation system the procedure of the court—when as a 
matter of fact the State department would rather handle the cases 
in a more or less informal way.

When I point out to you that to-day it is not the individual case 
or the outstanding case, but the usual thing, to have a hearing last 
several hours, ana then to have postponement asked by the attorney 
for the insurance company or the self-insurer, in order that more 
witnesses or more evidence may be found, and after that to have that 
second hearing postponed because of the fact that the attorney has a 
court case on and can not appear, and then, after all oral argument 
has been ended, to have that attorney submit a 50 or 75 page brief to 
the referee, you can get some idea of what the situation is, that all of 
the cutting down of procedure does not have to be done by the 
commission. Some must be done by the insurance carrier.

Mr. H atch . On this matter of adjourned hearings I  want to add 
just an item of information—first the moral and then the informa­
tion. The moral of it is that nearly everybody concerned with com­
pensation procedure can find something to do in improving 
conditions. For instance, in the State of New York we have data 
for the last year of the number of adjournments and who instigated
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them. What we find is that the referee and the claimant and the 
carrier, or the self-insured employer, all had a hand in adjourn­
ments, and in about equal measure, as far as the adjournment is 
concerned. But one of the most interesting things is that the reason 
for adjournment is several times more often because the claimant 
does not appear at the hearing than on the instigation of any other 
party in the case. In other words, as I said first, everybody has a 
hand in that matter.

I want to second Secretary Stewart’s proposal. It is a most inter­
esting and helpful suggestion that after a dozen years of experience 
it should be possible to review the whole matter of compensation 
procedure and get improvement, all of which will benefit everybody 
and can not hurt anybody.

Mr. W ilco x . I should like to ask Mr. Hatch this question: Is it 
not a fact that you have so large a percentage of employees failing to 
appear at hearings because of the special New York requirement that 
all cases must be disposed of on a formal hearing? Would you have 
that experience if hearings came before you only because parties had 
joined issue?

Mr. H a t c h . Perhaps I did not make it clear that what I was 
talking about was controverted cases. In formal controverted cases 
the claimant must come to a hearing. Our system of having every 
case come to the procedure of hearing is not involved at all. These 
are the disputed cases, and in them we find a large proportion of 
adjournments due to the failure of the claimant to appear at the 
hearings, a greater proportion than for any other one consideration.

The reason for that is pretty obvious. In the State of New 
York and in the city of New York the wages per day are so high 
that sacrifice of a day’s pay by a wage earner is a considerable finan­
cial proposition and frequently he does not feel that he can afford to 
sacrifice that much. Of course, that is merely explanatory of the 
fact. I am not criticizing.

My point was that the thing is complex. There are four different 
possibilities as the cause of adjournments. The moral, as I tried to 
emphasize, is that unquestionably it is possible by a study of these 
things to get at what is happening more accurately than we have it 
now. Undoubtedly, if we could get statistics, a good deal might 
be done toward expediting procedure without loss of justice or right, 
thereby expediting prompt determination of the payment of com­
pensation.

Doctor D on oh u e . The gentleman from Pennsylvania remarked 
upon the amount of time consumed at hearings by what we would 
call the respondents or the carriers. Of course, each party to the 
dispute has a vital interest in it.

1 want to cite a case we had very recently in Connecticut, the 
one which Mr. Brosmith commented upon; that is, the suicide 
and insanity case, which I unfortunately had to decide. I want to 
say that in that case the shoe was on the other foot. The claimant’s 
attorney in that case had 10 medical experts, and I had to hear all 
of them and their evidence. In that case it was not the insurance 
company that took up all my time, but rather the respondent, because 
Mr. Brosmith’s company had but 2 experts and on the side of the 
claimant there were 10. While I was very glad to be able to decide
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. against Brother Brosmith’s company, still the supreme court did 
not decide I was right. I think there is a fair chance I was wrong, 
but I thought there were substantial grounds upon which I might 
base my decision.

I was very much interested to hear Mr. Brosmith speak about 
abridgment of the forms. I think there is a great chance for im­
provement there. The Travelers and some of the other companies 
I could mention are very careful about producing very short, brief 
forms, something that can be filled out briefly by a doctor or by a 
claimant. But there are other companies who have men in the home 
office who are paid by the yard for getting out forms; no doctor will 
fill them out. and I do not blame them for not doing so. They are 
unnecessary. There is a maze of ridiculous questions which no one 
ought to waste time trying to fill out.

I think some of those companies have a fine opportunity to cut 
down their forms and get them into shape where they can be much 
more quickly handled. I appreciate Mr. Brosmith’s paper and I 
enjoyed every bit of it, even though we disagreed.

[Meeting adjourned.]
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CHAIRMAN, ANDREW F. McBRIDE, M. D., COMMISSIONER OF LABOR OF NEW
JERSEY

The C h a ir m a n . The program this morning is very interesting, 
and I am sure that much profit will accrue from the very excellent 
papers that are on the program, particularly as they are by men so 
able to give us information. “Agreement settlements,” of course, is a 
very important topic, and I am sure that Mr. Lansburgh, the first 
gentleman on the program, will have something worth while to offer 
on that important topic.

Mr. L an sbu rgh . I am particularly glad that Commissioner Ham­
ilton, of New York, is also going to discuss the matter of settle­
ments this morning—a fact I did not know at the time I prepared 
this paper—because in looking around for a State which had a little 
different method of making compensation settlements, I contrasted 
the procedure in some respects in Pennsylvania with that of New 
York, which is our neighboring State and has in size some of the 
same problems with which to aeal. I do not feel that at the end 
of our program this morning we will be any closer to accord on 
agreement settlements than we were at the start, because this is 
a matter which has been discussed for some years. I know this is 
not the first paper which has been read before this association on 
this matter, and I think it is one of those matters on which we all 
go home with the same ideas with which we started, although we 
are very much interested in listening to the other fellow’s point of 
view.

In Pennsylvania we have the agreement-settlement system, and 
we believe in it. I am going to tell you why this morning. But, as 
I say, I have not much hope that I am going to convince anybody 
who has not the agreement-settlement system that that system is the 
better.

AGREEMENT SETTLEMENTS

BY B. H. LANSBURGH, SECRETARY OF LABOR AND INDUSTRY OF PENNSYLVANIA

In discussing settlement of compensation cases by supervised agree­
ments I will necessarily confine my remarks to Pennsylvania proce­
dure, with which I am most familiar, although certain comparisons 
with procedure in other States will be necessary to bring out points 
at issue. In discussing the merits of agreement settlements it will 
first be necessary to trace procedure under agreement settlements in 
the State of Pennsylvania, which is as follows:

Cases first come to the attention of the bureau of workmen’s com­
pensation through the filing with it of an accident report cover­
ing the accident; that is, we receive accident reports for all accidents 
causing disability of 2 days or more, whereas under our law acci­
dents causing disability of 10 days or more are the only ones com-
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pensable* except in certain specific injuries, such as loss of finger or 
phalanx, in which there was perhaps no time lost.

Supplemental reports are received which indicate whether or not 
the accident has caused disability of sufficient duration or of such 
character as to make the accident compensable under the law. Sup­
plemental report forms are sent out from the bureau of workmen’s 
compensation with names and file numbers already typed in, so that 
the reporting agency need merely indicate whether .the disability 
was such as to make the accident compensable. We feel that that 
is a point of progress, it having been but recently adopted; instead of 
relying on the supplemental report to come from the original source 
of report, when we receive the accident report we make up the sup­
plemental report form, so that when we get the supplemental report 
we can always relate it to a particular case.

Accident reports which indicate that cases are compensable are 
placed in a follow-up file to await receipt of the forthcoming agree­
ment for the payment of compensation. In case this agreement is 
not forthcoming, the bureau writes to the employer or the insurance 
carrier to ascertain the difficulty, and in all disputed cases the injured 
employee is informed of his rights under the law and is assisted in 
filing claim petition if that is necessary. In all cases coming to the 
attention of the department, where accident reports are not received, 
adjusters of the bureau of workmen’s compensation see that the 
proper claim petitions are filed. All claim petitions or other peti­
tions filed in disputed cases take the case out of the agreement system 
and place it before a referee.

In* approximately 94 per cent of the cases in which compensation is 
paid the payments are made voluntarily by agreement executed 
between the injured employee and the employer or the insurance 
carrier under the provisions of the act and never come before 
referees for adjudication of any kind. In 3 per cent more of the 
cases there is an agreement executed but reviewed by a referee for 
cause at a later date. These agreements, in order to be legal, must 
be approved by the department and they are carefully checked before 
being approved in order to determine whether the injured person is 
securing full benefit of the law. The effectiveness of the agreement 
system is dependent upon the effectiveness of this checking. I may 
say, in passing, because of some discussion yesterday afternoon, that 
the approval of the agreement by the department m no wise delays 
the payment of compensation, because the first compensation check 
has probably been passed over at the time the agreement was signed, 
regardless of whetner or not it had as yet been approved by the 
department, because the approval by the department would affect 
only the length of the period over which compensation was payable, 
unless, of course, the exact wage was in controversy or some other 
similar matter.

In cases of dismemberment, charts of the member affected are sent 
by the bureau to claimants for checking where any doubt exists as to 
the exact character of injury or the extent of dismemberment. These 
charts are of such a nature that the claimant can indicate readily 
thereon the extent of dismemberment; for instance, a hand chart of 
this character [indicating] is sent to the claimant to indicate the 
exact point of amputation. The bureau can then determine whether 
the agreement was drawn in accordance with the law.
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The filing of the agreement does not terminate the possibility 
of the case becoming disputed. Cases in which dispute arises while 
compensation is being paid or in which payments are arbitrarily dis­
continued are investigated by adjusters connected with the bureau, 
and wherever possible proper adjustment is made without bringing 
the case before a referee. Usually these adjustments can be secured, 
but frequently the cases come before referees for modification or 
review of the agreement or termination of payments.

In fatal-acciaent cases the compensation which is due is always 
calculated by the compensation bureau and the agreement which is 
submitted is never approved until the amounts provided to be paid 
under this agreement are checked. There are frequent investiga­
tions by adjusters in the bureau who check to see that all possible 
dependents under the law are covered by the agreement; that is, 
in drawing an agreement for fatal compensation one of the parties 
might forget dependent grandchildren through inadvertence or 
otherwise, so that it is necessary to have frequent check to see that 
all possible dependents have been included.

Receipts covering all compensation payments must be filed with the 
bureau of workmen’s compensation, and the final receipt is required 
when disability terminates or statutory periods expire and compen­
sation payments cease. The final receipt must give the date when 
disability terminated, the total amount paid, and the wage at which 
the injured person returned to work. The claimant thus has the op­
portunity of checking the data on which the case is finally closed 
in the records of the bureau. With this information at hand, the 
bureau may determine if the injured person has received the full 
amount of the compensation payable, and whether there is any liabil­
ity on the part o f the employer for the further payment of com­
pensation, due to partial disability because of the loss of earning 
power as a result of the accident.

In cases where compensation has been paid under the terms of 
the agreement properly executed and approved, and final payment 
has been made, the case can be reopened within 500 weeks after the 
tenth day of total disability, should there be a recurrence of the dis­
ability due to the original accident. As is indicated above, agree­
ments for the payment of compensation do not become binding until 
approved by tne compensation bureau. Approval notices are mailed 
to the claimant ana defendant in all compensation cases where 
executed agreements are approved.
The questions at issue concerning the desirability of such a system 

are largely the following: First. Is the injured employee adequately 
protected? Second. What is the cost of administration of such a 
system as contrasted with the system where all cases go before 
referees or similar officials for consideration?
Consideration of the first question brings to light several variables 

that must be kept in mind in arriving at a final decision. It is 
manifest that an agreement system which does not provide for 
adequate checking of the agreements is likely in the long run to re­
sult to the detriment of the individual employee. He manifestly 
is likely to have less knowledge of the provisions of the workmen’s 
compensation law and the governing decisions under it than large 
employers or insurance carriers. On the other hand, if there be
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spread throughout the State the very definite knowledge that there 
is State machinery for reconsideration of payments under the com­
pensation act, with numerous offices conveniently situated in which 
any complaint will receive prompt attention, it follows that the 
injured employee need have no detailed knowledge of the com­
pensation act, but merely knowledge of the point to which he should 
bring his claim or complaint. Furthermore, when large insurers 
and insurance carriers realize that every agreement that is pre­
pared is carefully scrutinized by the State department, and that 
means are provided by the State department to bring up for re­
view any case which seems to have been settled contrary to the 
law or facts, it is unlikely that there wTill be very many attempts 
to cause employees to sign agreements which are contrary to the 
provisions of the law. Of course, there is always the difficulty of 
securing sufficient appropriations to provide for the necessary check­
ing clerks and adjusters satisfactorily to operate the agreement 
system, but in view of the fact that the agreement system is less 
costly than other systems, it is necessarily true that such funds will 
be secured more readily than will the funds to provide the personnel 
for the more costly system.

The costs of a referee system are extremely high. In Pennsyl­
vania in the year 1925 about 6 per cent of all compensation cases 
were brought before the referees on some type of petition; that is, 
brought before the referees either originally or after the agreement 
was signed. The cost of rendering decisions on this 6 per cent of the 
cases was about the same as the cost of handling the other 94 per cent. 
I f hearings are to be adequate, they will always be costly, because 
they will be held before high-salaried men and because hign-salaried 
expert stenographers must be available to take testimony and tran­
scribe it. Hearings held less cheaply have all the disadvantages 
of the agreement system and other disadvantages besides, not the 
least of which is the expense to the claimant and to the defendant. 
Particularly important is the cost to the claimant in loss of wages 
in attending hearings in cases where compensation is slight. Fur­
thermore, compensation in self-evident cases can be paid much more 
promptly under the agreement system.

Perhaps one test of the efficiency of the agreement system is the 
percentage of cases which go before a referee. Another test is the 
percentage of cases in other States which are appealed to higher 
authority after having been heard by the first official. It is interest­
ing to note that in the State of New York, in the year 1925, 7 
per cent of all cases heard were appealed to the industrial board, 
the higher authority; whereas in Pennsylvania, where only 6 per 
cent of the cases were heard by referees, there were still 8 per 
cent of this 6 per cent appealed to the higher authority, the work­
men’s compensation board, after hearing before the referee. It will 
thus appear that about the same percentage of referees’ decisions are 
unsatisfactory to one side or the other, regardless of whether they be 
decisions which are made in the first instance or whether they be 
decisions in contested cases only.

In determining the relative cost of agreement systems and other 
systems, I have decided to compare the State of Pennsylvania 
with the neighboring State of New York, taking the year 1925 as a
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base. There is intended no criticism of the State of Ngw-York; it 
is being used only as a basis of comparison of the cost of the two 
systems. In the State of New York, in the year ending June 30,
1925, according to the report of the industrial commissioner, there 
were closed 116,542 cases. The cost of administering these cases, 
taking into account only salaries, was slightly over $588,000,1 or 
slightly over $5 per case. This does not include the cost of appeals 
to the industrial board, as the cost of appeal cases is left out in both 
instances.

In the State of Pennsylvania in the same year there were approved 
compensation agreements or awards in 80,261 cases under the pro­
visions of the Pennsylvania compensation law. The cost in salaries 
was $186,567 for the operation of the compensation system in 1925, 
exclusive of the cost of final appeal to the workmen’s compensation 
board, analogous to the New York Industrial Board. This is an 
average of $2.33 per case, as compared with $5 per case in New 
York. However, the average cost of salaries of the 5,800 cases heard 
before referees in Pennsylvania was $16.63; hence 6 per cent of the 
cases, those which were disputed because of the thorough hearings 
which they were given, cost 50 per cent of the pay roll of the system.

It is thus seen that under the agreement system funds are readily 
available to consider with the utmost thoroughness all cases where 
there is real dispute. The $16.63 referred to does not even include 
the clerical cost of the bureau in turning the cases over to the referees 
for action and following up the cases later, which cost can not be 
readily separated from the other cost of operating the bureau. It is 
the straight salary cost involved in hearing the cases.

The total amount of expense in connection with the administration 
of the workmen’s compensation law in New York State in the year 
ending June 30, 1925, was $933,103.91,* as contrasted with the total 
cost, including all items, in Pennsylvania of $272,348.90.

The C h a irm a n . Mr. Lansburgh has presented the agreement side 
of the question very well. It seems that the Pennsylvania contested 
cases cost more than those of New York do. We are going to hear 
the other side. We are very fortunate to have with us Mr. Hamilton, 
of New York, and I am sure he has much of enlightenment to present 
to us.

AGREEMENTS AND LUMP SUMS

BT JAMES A. HAMILTON, INDUSTRIAL COMMISSIONER OF NEW YORK

This association undoubtedly has as its basic idea the thought that 
in matters of workmen’s compensation administration, experience 
is a most valuable teacher. The members of this organization come 
together annually chiefly in order to compare notes on their varying 
experiences under different laws and modes of procedure, to the end 
that each may profit by what others have found to be sound and 
desirable by the convincing test of actual practice.

Accordingly, it is proposed in this paper to recount New York’s 
experience and the conclusions which it has arrived at out of its

1 New York. Report of the Industrial Commission, 1925, pp. 30 and 31. 3 Idem, p. 33.
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experiences on the two matters which together have been assigned 
to this paper. The two will be considered separately, however, as 
they are quite distinct and have little necessary connection with each 
other.

AOBEEHEHTS

On the subject of agreements New York has had some very definite 
experience and arrived at a pretty well settled practice as a result. 
Its history on this is worth setting forth rather rully.

Under the first operative statute for workmen’s compensation in 
New York, the law of 1914, agreements, or “ direct settlements,” as 
they came to be styled, between employer and injured employee or 
his dependents as to amount of compensation were not provided for. 
On the contrary, the extreme in the opposite direction was required. 
Not only was every case to be made a matter of adjudication and 
award by the workmen’s compensation commission, which was to 
administer the law, but payment of the compensation was to be 
made not directly to the employee by employer or insurance carrier 
but by the latter to the compensation commission and then by the 
commission to the injured person or dependents.

This method continued in force for only a year. In 1915, under 
an amendment of the law, it was abandoned and in its place was 
set up what went largely to the opposite extreme. This second plan 
permitted employers and injured employees to make signed agree­
ments as to what compensation should be paid, requiring, however, 
that these agreements be filed with the commission for checking and 
approval. This was known as the direct settlement system. It 
continued in force for four years, until 1919.

This direct settlement system did not survive the test of experi­
ence. Complaints developed under it to the point where it became 
the subject of a public investigation by direction of the governor of 
the State. The special commissioner appointed to look into the mat­
ter filed a report in the same year which unqualifiedly condemned 
the system. This report recorded such findings and conclusions as 
the following as to what had developed in practice under the sys­
tem. On the basis of examination of a number of agreement settle­
ments it was stated in a preliminary report that “ it was immediately 
apparent that many of the claimants had been treated with gross 
injustice.” Accordingly the compensation commission was requested 
to reopen and hold hearings on a number of cases, and these resulted 
in discovery of underpayments under the agreements and the making 
of additional awards. Out of 1,000 agreement cases covered in the 
investigation, in 114, or over 10 per cent, reopening of the cases led 
to additional awards. In these 114 cases the report stated “ the 
amounts paid under direct settlements * * * amounted to $13,- 
712.40. The industrial commission, as a result of the rehearings, 
awarded additional compensation in these cases amounting to a total 
of $52,279.84 * * *. The underpayment averaged about $450 per 
case.”

Immediate abolition of the direct settlement system resulted from 
this investigation. Indeed, that occurred before completion of the 
investigation. A preliminary report having made public a part of 
the above findings while the legislature was in session, the law was
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at once amended changing the system as to direct settlements. This 
amendment was passed unanimously and the final report of the in­
vestigation records that “ the conditions revealed by this report [the 
preliminary report] were such that * * * not a voice was heard 
in the State of New York in support of the direct settlement plan.” 
This amendment did not prohibit agreements, but it added as a re­
quirement concerning such agreements that they must be promptly 
reported to the industrial commission and expressly required a hear'- 
ing in such cases after due notice to the parties.

The requirement of a hearing after notice to the parties in every 
compensation case or claim for compensation has continued to be the 
procedure in New York ever since the amendment in 1919. This, it 
should be pointed out, does not mean that payment of compensation 
in all cases has to await such hearing. On the contrary, the statute 
and procedure have always contemplated and encouraged the begin­
ning, at least, of such payment without waiting for adjudication of 
the State where there is no controversy over the right to compensa­
tion.

In order to complete this outline of New York history as to agree­
ments, there is one further change in the law touching that matter 
to be noted. This occurred in 1922. Its general effect was to con­
firm the abolition in 1919 of direct settlements by agreements of 
employer and employee. It eliminated from the statute any refer­
ence to such agreements. At the same time it confirmed and de­
veloped the provisions of the statute under which in the absence of 
controversy compensation payments are to begin promptly and con­
tinue regularly “ in like manner as wages,” as the law now phrases 
it and as it has from the beginning always definitely declared by 
specific requirements of prompt report of such payments or their 
suspension. It is not necessary, here to go into these provisions as to 
payment and reporting thereof, as they are a separate matter from 
that of agreements, in which it is primarily a question of method of 
adjudicating compensation claims and not one of payment of com­
pensation when agreed upon or adjudicated.

Recapitulating this sketch of New York experience, its history has 
embraced trial first of the agreement system subject to later check 
of records, and second of the agreement system subject to later 
hearing in every case. Experience led to abandonment of both as 
not sufficiently certain to safeguard all the rights of injured em­
ployees So far as manner of adjudication is concerned, New York’s 
conclusion as embodied in law and settled practice to-day is against 
the agreement system and for hearing in every case before a State 
adjudicating officer or board.

There is one further very practical point to be noted in connnec- 
tion with this New York experience. This is that it is entirely 
practicable to carry out the procedure of a hearing in every case 
even in a large State. That has been demonstrated to be true in 
New York State and certainly that means a large enough experience 
to be convincing. In New York every claim for compensation that 
on the: f&ce of the employer’s, physician’s, or claimant s reports, has 
the appearance of being possibly compensable is put on a calendar 
for hearing and award by a referee. In the year ended June 30,
1926, there were in New York no less than 156,541 such cases, and 
hearings by the referees of whom there are 28, numbered 369,886. In
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the same year the referees made final awards in 167,060 cases. The 
size of the task of having a hearing on every case need be no insuper­
able obstacle anywhere. The thing is being done successfully in 
New York State.

One word of comment on the New York experience with direct 
settlements may be made in order that an impartial view of that 
experience may be assured. This is that it is possible to argue that 
the unfortunate results which developed in the early years may have 
been due in some degree to the fact that those first years were close 
to the days of the old employer’s liability system with all its habits 
and traditions of sharp practice in settling claims and also when
{mblic methods and machinery for close check of settlements were 
ess well developed, and that better results might be possible now 

after more liberal views and practices with regard to claimants have 
developed under compensation systems and when public officers have 
acquired experience in supervision of such matters. But the best 
argument possible along that line can not offset the unfavorable im­
pression which that early experience created, and in any case loses 
most of its appeal as against the fact that later experience has 
tended only to support the view that any advantages which the 
direct settlement system purported to offer can be attained without 
it, and that whether or not the former experience with it in New 
York was exceptional, there is real danger of abuses under that 
system.

lu m p  sm s

For the sake of clarity it should be pointed out at the start in 
considering the subject of lump sums that two kinds of lump-sum 
settlements are to be distinguished. The first and cruder type con­
sists of lump sum agreed upon or awarded as the result of what is vir­
tually a bargaining process, in order to close cases in which ultimate 
extent of disability or exact amount of compensation due under the 
law is not clearly ascertained; the other form consists simply of 
commutation into one present lump-sum payment of future install­
ments of definitely determined amounts of compensation due. The 
two are distinctly different in character and are of different signifi­
cance as to advisability.

New York has had experience with both. Concerning the first 
type that experience was quite similar to, and indeed was an accom­
paniment of, the direct-settlement system. It was a subject ,of in­
quiry in connection with the 1919 investigation of the latter. * Con­
cerning this kind of lump-sum settlements, the special commission­
er’s finding was that they had proved in many cases “ a travesty on 
justice.” This was based on an investigation of 80 cases which 
had been closed by lump-sum awards. A new medical examination 
of the claimants in these cases resulted in rehearing of 45, of which 
25 were found to have been fully compensated but 20 were discovered 
to have been underpaid. The lump-sum determinations in these 20 
cases had amounted to $29,618.67; the awards on rehearing amounted 
to $52,086.97, or an increase of over 70 per cent.

Such findings and report naturally left only one course open, 
which was to discontinue such lump-sum settlements of the first type 
as above defined. This was not a matter of amending the law, since 
such settlements had developed as a matter of administrative prac­
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tice under the general power to commute future installments of 
compensation and the direct-settlement provisions of the law. That 
practice may fairly be characterized as a product of the early days 
of development of compensation administration when not a little ex-
Serimentation in methods was more or less inevitable in any State. It 

ore, indeed, some of the earmarks of being a survival of the old 
claim-compromise method of employers5 liability days then not far 
behind. The lesson of it, however, remains the same, namely, that 
such bargaining settlements by lump sums are dangerous and on gen­
eral principles do not belong in the modern compensation system. 
That conclusion from the lesson of early experience has by subsequent 
experience tended only to be confirmed.

Turning now to the other kind of lump sums as above defined, 
which represent only an accurate commutation of future installments 
of compensation previously and separately determined on the basis 
of ascertained extent of disability, these the New York law has 
always provided for and still does. But here again, while the gen­
eral power to make such commutation has remained practically un­
changed, experience in practice has taught some useful lessons. Per­
haps these may be summed up in two main points.

In the first place, the general lesson had been learned that much 
caution and care must be exercised in the allowance of such commuta­
tions. There is always a good deal of demand for it. But a claim­
ant’s or his beneficiaries’ desire for it has been proven by experience 
to be useless as evidence of its desirability for his or their own good. 
Discussions on this subject in the former conventions of this asso­
ciation indicate that New York has had the same experience as other 
States in this matter. Too many cases have occurred in which lump 
sums which satisfied the insistent wishes of the beneficiaries, ana 
which even seemed to promise helpful results for them, have only 
been frittered away or lost through misfortune or ignorance, to war­
rant any other conclusion than that the greatest care must be exer­
cised, independently of the views of the beneficiaries, to make sure 
that the hoped-for advantage of an immediate large sum in hand 
over future certain, even though modest, installments for an ex­
tended period shall be realized. At the very best lump sums involve 
the element of substitution of uncertainty for certainty in a financial 
matter. It may be the uncertainty should be risked for a possible 
greater advantage, but the public, which in the last analysis assures 
the relief and pays the bill, nas a right and a duty, both to the bene­
ficiaries and to itself, to require that the administrative authorities 
who represent it in the matter shall make every effort to reduce 
that uncertainty to a minimum. “ Proceed with caution” is the 
only slogan when dealing with the lump-sum problem.

Coming to the second point to be noted here on this subject, it fol­
lows logically from what has just been said that the important prac­
tical question is, By what means is maximum assurance of advantage 
to the beneficiaries by lump-sum allowance tt> be acquired? Here 
the teaching of experience in New York seems to be corroborated by 
that of several other States, to judge again by discussions recorded 
in former convention proceedings, to the effect that the agencies 
which have been developed to handle the work of vocational rehabili­
tation, whether in compensation cases only or in others as well, offer
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the most appropriate and effective means of determining the advisa­
bility of lumjp-sum commutation.

A moment s thought reveals the fact that essentially almost the 
only justifiable reason for lump-sum allowance is to assist the bene­
ficiary in financial rehabilitation, which is simply one phase of voca­
tional rehabilitation in general. At least the fundamental aim of 
both is the same, and there are other reasons as well why the rehabili­
tation agencies are in the best position to advise on lump-sum pro­
posals. Aside from the purely mechanical consideration that lump­
sum applicants, because they are usually the victims of more serious 
injuries, are quite likely to be already under the supervision of 
rehabilitation officers, is the more important one that the knowledge 
of the circumstances of the injured person and of his personal 
characteristics which a rehabilitation agency must have is to a large 
extent the same kind of information needed to pass upon the 
advisability of lump-sum commutation.

Not only such general considerations but practical experience as 
well have carried New York along the line of utilization of the 
State rehabilitation agency in adjudicating lump-sum applications. 
First tried out in one district of the State (Buffalo) two years ago, 
the method was found to work so well that it was extended through­
out the State, where it has also been found successful.

It is true that lump-sum applications in death cases, where it is 
not a question of rehabilitating a crippled workman, are not so 
closely related to vocational rehabilitation problems. However, such 
cases are not numerous relatively, and many of the items of informa­
tion about the beneficiaries are so nearly the same as those required 
to handle rehabilitation problems, that it is entirely practicable to 
have them included under the same general procedure.

An interesting aspect of New York’s experience in this matter is 
the fact that the State bureau of rehabilitation is not a part of the 
department of labor but of the department of education. In this 
respect the New York situation differs from that in some other States 
where the rehabilitation agency is under the same administrative con­
trol as that handling compensation. Notwithstanding this separa­
tion of machinery, however, it has been found entirely feasible to 
secure the necessary interdepartmental coordination in the handling 
of lump-sum cases," especially as a large degree of such coordination 
is required and provided for by law for the work of rehabilitation in 
general.

DISCUSSION
The C h airm an . I think we are all grateful for the very splendid 

paper just delivered by Mr. Hamilton. Both the papers this morn­
ing have been very ably presented. The discussion on these papers 
will be opened by Charles Kleiner, member of the Workmen’s Com­
pensation Commission of Connecticut.

Mr. W ilcox. Before he proceeds, I  wonder if it would not be well 
to have the question of direct settlements discussed separately and 
then dose our discussion on that before we go on to the subject of 
lump sums. Otherwise we will be talking at random.

The C h a irm a n . I f  there is no objection, that will be the pro­
cedure.
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Mr* K leiner. I  take it, from the fact that both of the able papers 
presented simply state the conditions in each State, that it is not 
intended that in this discussion one is to criticize any of their 
conclusions. As a novice before this body—this being my first 
appearance before it—I take it that your best method is the odious 
one of comparison. I will attempt from the Connecticut point of 
view to compare our method with theirs. In order to do so, of 
course, you have to have some understanding of our law and what 
can be done by the commissioners.

In Connecticut we have a board of five commissioners, not acting 
together in hearing cases in any way whatever. They have a gen­
eral control of procedure. We have five separate districts. The 
commissioner in each district determines every matter that arises 
in that district. There is only one appeal, and that is to the higher 
court on pure questions of law. Once determined by the commis­
sioner the fact* is final.

In the first case before our supreme court, Appeal of Hotel Bond 
(89 Conn. 143, 93 Atl. 245), the court went so far as to define what 
a compensation commissioner was in Connecticut. It said the com­
mission was not a court, and while the commissioners have duties 
which are quasi judicial, the commission is wholly an executive and 
administrative body, and that the commissioners are the advisers of 
all and act as an umpire between the disputants. So that in Con­
necticut we play ball. Until there is a dispute there is nothing for 
the commissioner to do.

We have the agreement system which I shall shortly define to 
you. Largely, I think, our results are similar to what the Pennsyl­
vania result nas been. We have, however, no examiner; we have no 
adjuster; we handle no money. All we have to do is to hear the 
disputes between the parties. Under our law a claim may be made 
by a claimant within one year from the time when he is first dis­
abled for seven days. That time may be extended to not more than 
two years. After two years we can do nothing about it.

Coming to the question of agreements, our act provides for a form 
which we use [illustrating] and along with it there goes the one 
concerning the injury, in cases in which that is resolved, sent in by the 
physician. Those agreements, under the law, must be submitted in 
writing. We generally have four copies, the original with three 
copies attached, the original being filed in court and becoming prac­
tically a judgment. One copy is kept by the commissioner and one 
each is sent to the claimant and the respondent. Those agreements 
provide not alone for total incapacity, but also for partial incapacity 
and for specific injury, together with the bills and other things 
involved.

Before a commissioner can approve one of those agreements he 
must find that such agreement conforms to the provisions of the act 
in every respect, so that with this system without any checking 
these agreements are really checked when they come into the offices 
of the various commissioners. If we find or think they do not in 
any w;ay conform, we so notify the parties in the hearing.

My impression is that somewhere about 85 to 90 per cent of the 
cases arising in Connecticut are terminated by agreement. We have 
no psychoneurosis in Connecticut for statistics, so we have no definite
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system by which we figure this out. Much has been said here •about 
statistics. I have seen many that I thought were money wasted. We 
do not go into that in Connecticut.

Under the Connecticut law agreements can be made not alone for 
these matters, but also, by a legal representative only, in fatal cases. 
In the three years I have been a commissioner I have never known 
of such a one coming in. As a rule in fatal cases the parties come 
in, we hear the facts and determine them, and make the award. In 
Connecticut the widow generally gets all there is during her period 
of 312 weeks unless she remarries. We do not necessarily determine 
at that time who the dependents are. When that question arises we 
determine it. By a recent decision of the supreme court, although 
that may not be determined, the question of the original injury and 
the cause of death can not again be reopened.

As to the lump sum, I know of such provision in only two States, 
and there is no provision for commutation where there is a provision 
for lump sum. We have none in Connecticut, although we do oc­
casionally get lump-sum agreements. We sometimes approve them, 
but we are very careful about that. Most of those cases are psycho­
neurosis cases, where we want to cure the man, and we find very often 
the best cure is to give him what the commissioner determines is 
reasonable and fair, and he goes back rehabilitated and to work. 
Very seldom outside of that, except once in a while in cases where 
there is a disputed question of fact, do we approve lump-sum settle­
ments. They are very uncommon. But we have the commutation 
provision in Connecticut. The commissioner, when he finds it just 
or necessary, may commute. That is only in cases where there is a 
fixed period of time. I have no right to guess how long a widow 
will remain unmarried or live, and therefore can not commute the 
award to her.

In one of our cases which went to the supreme court the facts 
showed that the man would probably be sick for a year and a half. 
The commissioner made an award for a year and a half, but that 
raised the question of law, which our supreme court upheld: that 
you can not guess whether a man will be sick for a year. So a com­
mutation can be made only when a specific term is set forth.

Commutation is made comparatively seldom. Our experience— 
and my personal experience in the short term I have been in office— 
has been that when you give a man not accustomed to handling money 
a large sum it seems inexhaustible to him.

I  remember one case, that of a colored man who had a specific 
injury, where the amount was commuted. He wanted to go back 
to his home in Baltimore. I  think I commuted $200 of that amount 
and had the rest deposited in the bank subject to the order of the 
commission. That man had barely got down to Baltimore before 
I  received a communication that he was in need. As the answer 
came back, he had found a gun which belonged, to his family and 
got it out of hock, and then taken a chum of his down there with 
him. They were both living in a hotel and paying a large sum 
of money per week—when his compensation amounted to omy $10 
a week.

I know of an instance in which an amount was commuted to a 
man with a large family. He took that money and left his family 
a public charge on the city of New Haven.
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I also know of a case where the money was commuted for the 
purpose of buying real estate. These cases did not happen in 
my day. The widow, I think it was, invested the money m real 
estate with a mortgage and could not pay her interest and the 
mortgage was foreclosed. So, with the experience of those results, 
we are very careful in commuting awards and giving people money 
which we feel satisfied they are unable to handle.

I can but say, in conclusion, that it seems to me that the lump­
sum settlement is not an advisable one and that commutation should 
not be made unless found necessary and just, because it is not 
just to take a 4 per cent commutation, as we do in Connecticut, 
when, as the insurers tell me, they have to pay more money on it 
and give the benefit of the speculation.

Brother Williams calls attention to the fact that our supreme 
court decided in one case where an amount was commuted by mis­
representation or misunderstanding and the commissioner had not 
found it was just or necessary that the case should be reheard 
and reheard properly.

The C h a irm a n . The discussion will now be continued by Mr. 
Fenton, of the Industrial Commission of Oklahoma.

Mr. F e n to n . Both of these papers have been very interesting, and 
Mr. Kleiner’s discussion as well. Both, I think, have emphasized 
what is the most important feature of any system that might be 
devised for the administration of workmen’s compensation—that 
no system is desirable unless it fully and adequately protects the 
injured employee. I am not convinced that a hearing in every case 
is necessary fully to protect the interests of the injured employee. 
I wonder if a system might not be devised that would operate 
automatically upon the happening of an accident, so that the ma­
chinery of administration could be set in motion, medical attention 
promptly provided, and compensation started at the time the injured 
employee was entitled to his first payment, with very little expense 
for administration. Such a system, of course, would be the de­
sirable system.

An agreement system without supervision will, of course, have 
few disputed cases for hearing. The chief reason for that is that 
the injured employee, with his lack of knowledge of the law, his 
position of being unable to deal on an equal basis with the employer 
or with whomever he makes his agent to make his adjustment, would 
receive less than the law would entitle him to, and in a great many 
of those instances there would not be a contested case.

With a law similar to that of Oklahoma, which imposes sufficiently 
broad powers on the commissioner, I can see no reason why what is 
usually referred to as an agreement system can not be operated which 
will fully protect the injured employee, and at a much less cost 
in the administration of the act. It is the compensation boards and 
commissions of the country upon whom the duty rests efficiently to 
administer compensation with the minimum of expense. In a case 
where there is no controversy and where the commission has sufficient 
power, and can in that way protect by having proper enforcement 
and proper investigations, 1 can see no reason for a hearing before 
a referee or commissioner, bringing the parties in—causing the in­
jured employee, who in many instances has returned to work, to 
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lose more time, and creating an expense for counsel and for 
witnesses.

I f the hearing system were made more general, it seems to me it 
would impose upon industry, and ultimately, of course, the con­
sumer, a much higher cost for compensating industrial accidents. 
I think, too, that every time an unnecessary cost is incurred it means 
ultimately that- much less protection and that much less compensa­
tion to the injured employee. Finally, industry and the consumers 
can stand just so much. If more expensive methods are employed, 
the result will be that the injured employee will be less adequately 
protected.

We have in Oklahoma a system that might be called an agreement 
system. Under a provision of our statute and a decision of our 
supreme court, it became necessary for the commission very carefully 
to prepare forms designed to protect the interests of the* employees 
in the operation of this agreement system. It amounts to a stipu­
lation o f facts, and since our statute contemplates an award in every 
case, a formal award is entered without a hearing where there is no 
disputed fact and the report requires the commissioner’s check. 
Approximately 80 per cent of the cases in the State are settled 
under that system. It is not perfect, of course, but it is the best 
one we have yet been able to devise.

Of course,"I do not anticipate that this discussion, particularly 
anything I might say, will lead those from other jurisdictions to 
contemplate changing the system in effect in their States. I can 
realize that what might be entirely suitable to our conditions in 
Oklahoma might not be suitable to a great industrial State like New 
York. But I am inclined to agree with the gentleman from Penn­
sylvania that where such a system can be safeguarded by requiring 
complete and proper information, and where there is actually no 
dispute, where the facts are that an employee is free to sign or to 
refuse to sign the stipulation or agreement, then the agreement sys­
tem is the desirable system and will work out better for all concerned.

The C h airm an . The discussion on the papers just read will now 
be continued by Mr. Wilcox, of Wisconsin.
Mr. W ilcox. I wonder if I may ask Mr. Kleiner just a question 

or two before I proceed with my discussion. I should like to know 
whether payments of compensation in Connecticut may start prior 
to the signing of the agreement?

Mr. K leiner. There is no provision in our law covering that, but 
they frequently do. Yerv often payment is made before the parties 
come to us.

Mr. W ilcox. If the agreement is approved, I should like to know 
whether, before the case is finally closed, you have any further 
detailed report from your doctors?

Mr. K leiner. We have none. The case is not finally closed, so far 
as our records are concerned, until his incapacity is run.

Mr. W ilcox. I f  the agreement is approved and no complaint is 
made by the injured man or the employer or insurer that the agree­
ment did not recite the facts, then the case is closed as a matter of 
course.
Mr. K leiner. In a case like that you have quoted we reopen the 

matter and rehear it legally.
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Mr. W ilcox. I  think the statement that Mr. Hamilton made in 
his paper, that the probable reason for many of the shortcomings of 
any system introduced in our jurisdiction was that it followed so 
closely on the heels of the old common-law system of adjusting lia­
bility, is very apt.

When we started to administer compensation in Wisconsin we 
tried to call up before us the two groups with whom we had to deal. 
We found, on the one hand, an employer and his insurer. The 
insurance company was always represented by either a skilled 
adjuster, a man of great experience and as much or more shrewdness 
in the matter of disposition of claims than a lawyer ever possesses, 
or an attorney. That was one side of the picture.

On the other hand, you had workingmen and working women who 
came from the four comers of the earth, a large percentage of whom 
could neither read nor write nor understand the English language, 
and who had never had any experience with law or orders or com­
pensation, and who had been told many times never to sign their 
names to anything concerning the company.

Those were the two groups we had to think about. So we con­
cluded at the outset that the thing for us to do was to depend upon 
employers and insurers to protect themselves. We did not have to 
verify our conclusions that they knew how to do it.

I do not want anybodv to get the idea that I am indicting em­
ployers, because I have the highest regard for them. My only con­
cern for them and about them is that they proceed as the law requires 
they shall—that and no more. The thing we should be concerned 
about is to make certain that the injured man is not overreached.

I have no sympathy with this idea of hearings in all cases, with 
all due regard to Mr. Hamilton and the New York experience and 
the New York plan. I refuse to be stampeded by the idea that the 
New York Legislature hit upon the most satisfactory plan of admin­
istration of compensation as the result of the findings of that investi­
gating committee. Quite as often as otherwise investigating com­
mittees get a lot of joy out of muckraking and baiting a lot of people 
charged with responsibility. The experience they dug up in New 
York was unsatisfactory. That everybody must agree to, but that 
did not mean that they needed to go to another system of admin­
istering compensation m order to do the job and do it effectively.

I believe that the way to proceed is to proceed by the direct-pay- 
ment plan, and in that I am irreconcilable in my notion that there 
is no advantage in the agreement plan, notwithstanding the very 
high regard in which I hold Mr. Homer and his assurance that they 
are getting profit out of it. I do not think any injured man ought 
ever to have to sign anything to get the amount of money that a 
legislative act says should be" paid him. What earthly excuse lies 
for the requirement that a man sign an agreement that he should 
get what the law requires that he should have, when he, as you 
know, is not able to understand the law under which the amount of 
his compensation is to be paid to him?

I think there is another reason why this agreement is not desir­
able. It is bound to delay the payment of compensation unless you 
do as Mr. Kleiner says is sometimes done in Connecticut. We pay 
it in advance. An insurance man in this State told me that it is the
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common practice to send out the stipulation, the agreement settle­
ment, with the first check and the release, all to be signed at one 
time.

Mr. W illiam s . That is routine work.
Mr. W ilcox. Which means there was no reason to have a settle­

ment to begin with. I f it has any advantage whatever, it is to 
know something of the facts that surround this man’s case. You 
ought to get that in the accident report and in the supplementary 
report from the insurer from time to time as to what is going on in 
that case.

I have no quarrel with Pennsylvania or any other State that has a 
settlement agreement. Such States may continue with it if they find 
it is the best method of handling the matter. I am not urging that 
we get away from it necessarily, but I do not think that in our 
State we have to have any such procedure to do business and do it 
decently and efficiently.

I find in our experience in Wisconsin that the so-called temporary 
disabilities form the great bulk of these cases. Statistics are wortn 
while, notwithstanding the suggestions of Mr. Kleiner. In some 
States you have the requirement that you shall get a report of every 
accident that occurs in the State if it causes lost time. Notwithstand­
ing that you have a waiting period, no compensation being payable 
for the first week, .or two, as the case may be. That sort of an agree­
ment may mean for Pennsylvania, and for some other States, an 
advantage in that you will be able to distinguish the one class of 
cases from the other, and that offers a reason why the advance 
agreement is perhaps desirable.

Mr. W illia m s. May I interrupt you a moment, Mr. Wilcox?
We had a man come in about a week or two ago who said he had 

been disabled about a year before. We asked nim, “ Why didn’t 
you come around before % ” He said that he was not disabled until 
the week before. I f I could turn to my files and find that the em­
ployer had reported the injury, he could not come around and say 
that was the first he had ever heard of it.

Mr. W ilcox. Y ou will have a few of those cases, but I  feel we 
ought never to interfere with the policy as to the great body of 
injured workers. It would delay or hinder their rights to worry 
over some fellow who did not get around to let us know something 
about his case. When the accident report comes in, as it should 
come in if the disability is a compensable one, immediately we write 
a letter to the employee and tell him of his rights under the com­
pensation law, give him a report of the weekly compensation that is 
due him for his injury according to his wage, and tell him if that is 
not the correct wage to let us know about it. We put all that in the 
letter we write to him, so that we will not have any misunder­
standing as to what employer he is working for or the cause of the 
accident or the spelling of his name, etc. We tell him to let us 
know if he is not being compensated on the right basis.

You would be surprised at the number of replies we get from 
that notification. I think that is just the decent obligation of every 
administrative department, that you shall make your immediate 
contact with the man himself direct from the commission, instead
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of requiring somebody else to do it, telling him what his rights are 
and advising him to keep in touch with you and letting him know 
you are there to serve him if he is not being compensated.
Mr. B row n . May I  ask a question? Your waiting period is 

seven days?
Mr. W ilco x . Yes.
Mr. B row n . And you require reports made after seven days?
Mr. W ilcox. Any disability occasioning loss of time of more than 

a week following relief from duty is to be reported to the com­
mission.

I find that for the year 1925 there were 30.56 per cent of all of the 
compensable cases, causing disability of more than a week, that were 
actually back at work at the end of two weeks, with a week or less 
of compensation, and that 59.83 per cent additional had nothing 
but temporary disability, which means that over 90 per cent of the 
accidents did not result in any permanent impairment. Of those 
that caused disability of two weeks or less, the average days lost 
were 9.67; for all temporary disabilities, 24.88 days. Those tem­
porary disabilities that lasted beyond two weeks averaged 32.64 
days.

It will perhaps be interesting to hear that the average of all 
temporary disabilities during the last six years ranged from 24.65 
to 26.02 days. That was the range we got from our tabulations of 
temporary disabilities.

Mr. P arks. What has that got to do with the making of agree­
ments ?
Mr. W ilco x . Just this, that in temporary disabilities this matter 

of direct settlements is of very great importance. The volume of 
your temporary disability means that any type of settlement which 
occasions any undue activity on the part of a worker or of a depart­
ment or of employers or insurers is uncalled for. Just that.

I think, under the plan of hearings, if you are going to see all 
of these injured workers, you will require a large number of people 
to come before you who have nothing coming to them and for whom 
you have reports that they went back to work on a certain date. 
You have your contract with them, or could have had, and that ought 
to satisfy the situation in a large volume of cases. There is no 
need for them to appear before the board. As Mr. Lansburgh has 
paid, it is too expensive a proceeding. The worker does not want 
to take a day off to come. After all, such a hearing is not going 
to be convincing to anybody. Referring back to the figures that 
Mr. Hamilton gave, I find that the average referee hears 44 
cases a day. He makes awards averaging 20 every day, according to 
those figures in New York. If those are real hearings, if that 
includes all of these disabilities, then it can not be done. No man 
can sit and hear and determine intelligently that number of cases 
in any one day.
As to the other end of the case, the last end of it, I can not 

understand how any State will close any case that causes any exten­
sive disability without having some additional report from some­
body at the closing time. In our State we require not only a report 
from the employer and the insurer as to all the details of that
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adjustment with this man, the extent of his disability, and the day 
he returned to work, but also require the doctor who attended him 
to make a report as to whether the disability had anything perma­
nent in character; or if the disability is continued for more than 
three weeks, then they have to make a report to us, and we require 
the doctor to give us a report. We follow it up. It any man comes 
to us alter the report is filed by the doctor and shows a permanent 
disability, when the doctor’s report says there is no indication of 
permanent disability, off the panel the doctor goes. The employer 
and the insurer are told plainly that a doctor who can not report 
these things as they are does not belong on any insurance panel. We 
demand an explanation as to why it is this man was reported to be 
without a disability when he had one.

I f we start out with the assumption that we must do whatever is 
necessary to protect the man and not burden him with a lot of hear­
ings he does not want and keep our cases open, I think it will work 
out satisfactorily. I think our limitations statute is the worst thing 
imaginable. What is the excuse for limitation statutes for any of 
these men ? The only advantage of limitation statutes would be for 
the fellow who does not get around, like the one Mr. Williams 
cited, and drags around, like an old cow’s tail, two or three years 
after with some complaint. You can take care of him through the 
question of whether or not his case is properly corroborated. You 
will probably find reason to handle his case on some other score than 
on the question of limitation. A man who is entitled to be paid 
should be paid, no matter what time he gets around to let you know 
about it. I think that is all I care to say qn the matter of direct 
settlement.

Mr. B rown. You made a statement which I wrish to have explained 
for my benefit. You said that when a doctor’s report did not show 
disability and the facts later showed that the man did have disa­
bility you put him off the list of doctors. I should like to have you 
explain to us how you determine whether his report wras correct or 
incorrect.

Mr. W ilcox. If that case comes to us, by a hearing. We can 
hear every case, like Mr. Hamilton does in the State of New York, 
whether it is 1 day or 100 days. That can be heard any time.

Mr. B rown. Upon what evidence do you base your decision?
Mr. W ilcox. I had a man from one of the zinc companies of our 

State come in not over three weeks ago. I had in my files a report 
from a doctor saying that he was returning to work on a certain date, 
without any permanent disability. He did go back to work on the 
day he said He has worked every dav since, but his leg is an inch 
shorter, resulting from a fracture o f both bones below the knee. 
In the joint he has a callus sufficient to make that leg nearly twice 
the size of the other just below the knee—one of the largest calluses 
I  have ever seen. He suffers from restriction of motion, so that 
he can not completely extend the knee; it is flexed a bit at the knee, 
permanently. He <jan not flex it more than 10 or 15 degrees. This 
doctor has a lot of trouble ahead of him. There is no doubt about 
his knowing of the case, because he knew this man could not possibly 
return to work on that date without permanent disability.
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Mr. B row n . Are the usual cases as outstanding as that?
Mr. W ilcox. No.
Mr. B rown . D o you determine upon your own examination or 

upon that of a physician?
M r. W ilcox. We conduct our hearings. The claimant brings in 

his briefs; they bring in theirs. We have the authority to send out 
to an independent examiner and get his report in any instance in 
which it is necessary.

Mr. H atch . H ow did you discover this man’s case?
Mr. W ilcox. He came into m y office.
M r. H atch . D o you have any system whereby those cases surely 

turn up every tim e? '
Mr. W ilcox. No.
M r. H atch . This man just happened to come in?
Mr. W ilcox. We would have got him some time or other. Such 

men always come in eventually; at least, men with that type of 
injury. Do not worry about that. They come in, unless you have 
a limitation statute that cuts them out.

Mr. P arks. Suppose he did not?
Mr. W ilcox. Then he would lose the compensation. No; there 

is no way of finding out; but just the same they will turn up some 
time or other if they have that kind of injury.

Mr. B rown . I should think it w ould be a difficult matter to Know 
which doctor was the wiser in his conclusions.

Mr. W ilcox. Y ou determine that as you would any other fact. I 
do not mean to say because there is a variance in the estimate as to 
the extent of disability that we hold him in contempt because of it. 
Not at all. But if the physician reports no disability in his knee 
when it is an inch shorter and has the other limitations I speak of, 
he has no day in court.

Mr. B rown . That is clear.
Mr. W ilcox. We send out to independent examiners and have 

them give us a report as to what they find, and send a copy of that 
to the parties and give them an opportunity, if they want to, to 
examine it, just as you would do in your jurisdiction in the deter­
mination of disability.

Mr. H uber. I came here for this part more than for anything else. 
Who is to determine the end of disability? That is the greatest 
trouble we have. Who can determine the end of disability?

Mr. W ilcox. The parties will determine the end of disability. 
The man will determine it, first hand, by the date on which he re­
turns to work. That will be the first thing. I f  he did not go back 
to work at the.time the doctor of the insurer said he was able to, you 
have an issue immediately, have you not? Then you have to deter­
mine it like any other case, and the commission finally decides it

Mr. H uber. Mr. Wilcox, I put the question that way because I 
had a very strong case on that point. A man was injured in his 
back. We had eight doctors, including specialists from Kansas 
City, to examine him, They reported that there was nothing wrong
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with the man, that he could go back to work. He said he could not 
work, and he did not work. He died, despite all those doctors’ 
reports that he was able to go to work.

Mr. W ilcox. What happened? Did they decide it in that juris­
diction?

Mr. H uber. The man said he could not work, yet all the evidence 
was that there was nothing wrong; but he died. He died of that 
very same thing. He lay m bed, with nothing wrong, but he died. 
Who is to determine the disability?

Mr. W ilcox. I f what you want to know is whether he got back 
to work, I would say on your statement of facts he did not. If the 
reason for his not going back to work was one attributable to the 
injury, the board in that State will have to determine it. We have 
those troublous cases in any jurisdiction, but never get carried 
away by the unusual case.

Mr. B uttles. I should like to ask if this ignorance of the English 
language and of law and procedure, on the part of the injured man, 
that you have referred to does not militate very strongly against 
these parties coming to your office in the cases of which we have 
spoken.

Mr. W ilcox. I  do not think so. They do not come to our office 
to begin with. We hold hearings in every one of the principal 
cities of the State of Wisconsin, more than 50. We hold them in 
every county seat in the State and in some counties we hold them in 
several cities. Perhaps 100 would come nearer to the correct num­
ber. I am there, or my colleagues or some examiners are there, 
conducting hearings. If we knpw there is some dispute between 
parties, we write them letters and tell them that on a particular date 
we will hold the hearing. We proceed with genuine informality, and 
we have established a real contact with the workers of the State, so 
that they feel free to come and talk with us.

Mr. P arks. Y ou said very dramatically, Why should a man have 
to sign an agreement to obtain what he is entitled to under the law ? 
What evidence have you got that he is receiving his compensation, 
that he is receiving what he is entitled to according to law?

Mr. W ilcox. I wrote him a letter telling him that his wage was 
reported at a certain amount per week, and that on that wage basis 
he was entitled to so much.

Mr. W illiam s. But he can not read. I f he can not read the agree­
ment, he will not be able to read the letter.

Mr. W ilcox. He can find friends in whom he has confidence who 
can read it. Then he will not be dealing with somebody who is 
antagonistic to him in his position.

Mr. P arks. Then what does he do when he receives your letter?
Mr. W ilcox. He gets his compensation from the insurance com­

pany or employer.
Mr. P arks. Does he write to you ?
Mr. W ilcox. I f he gets his compensation, no. For this reason 

we require the employer or insurer to make a report to us monthly 
on a form showing the date on which compensation is paid and the
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manner of disability, and if the man has returned, the date on which 
he returned.

Mr. P arks. What benefit is that if he has not seen the agreement?
Mr. W ilcox. He has had compensation.
Mr. P arks. H ow do you know ?
Mr. W ilcox. Because we have receipts in the record.
Mr. P arks. You have nothing with his signature?
Mr. W ilcox. Yes; receipts for the money he got.
Mr. L ansburgh. Mr. Wilcox, in the first place, I want you to see 

we are almost in complete agreement, despite the fact you do not 
think sb, on this agreement question. It seems to me you are putting 
more emphasis on the signature on the original agreement than you 
really should, because that signature can be negatived at any time by 
reopening that case before a referee. The signature on the original 
agreement is not only a signature as to the amount of compensation 
which that man is willing to receive under the law, which we agree 
with you he knows nothing about, but is a signature.as to his physical 
condition and the cause of the accident. Furthermore, the original 
agreement, with not only his signature on it, but also that of the 
employer and the insurance company, it seems to me, does exactly 
what you said was necessary to have done; namely, places the em­
ployer and the insurance company pretty definitely on record as to 
what they have done under the provisions of the law.

We feel that is by far the most important part of the agreement. 
The signature on the agreement does not mean very much; it can be 
reopened. But no employer or insurance company is going to send 
in an agreement as to an agreed state of facts with misstatements on 
it if it can help it. Therefore, if they can not get the man to sign, 
the case is immediately disputed and comes before a referee.

It seems to me the advantage is not in having a signature but in 
having consideration of the agreement at the time, something similar 
to that when you or I go before a notary public and swear to some­
thing. There is no notary public signature on the agreement, but the 
thing is that somebody has given consideration to its statements.

After all, what does it amount to for you or me to go before a 
notary public and swear to something? It means only that there has 
been real consideration. It seems to me that is the real feature of the 
agreement.

Mr. W ilcox. We stress more than anything else the filing of the 
accident report, with the details covering everything, among them the 
date of the accident, the wage, the nature of the injury, and those 
things that give you an understanding as to what this man has com­
ing to him. Then we immediately notify him that that is what he 
has coming to him, and the money goes to him, and all he does is sign 
the receipt for it.

I think I have said all I need to say on this question of direct 
settlements. I do think that it is essential—and I emphasize that 
again—to have some detailed report from the doctor at the end of the 
settlement.

We have in our State a waiting period of a week. I f you are dis­
abled for more than three weeks or have any permanent impairment,
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then you are entitled to compensation for that first week. You pick it 
up at the end of the third week and pick it up in all cases where there 
is permanent disability.

It is a well-recognized fact that more people will return to work 
on the ninth than on the tenth day, and so on. In other words, as the 
days go on, the number of people who are returning to work becomes 
fewer, because disabilities are major instead of minor. When you 
get into that last week—for example, from the fifteenth to the 
twenty-second day—it is a significant thing that reports of doctors 
will indicate more people ready for work on the twenty-first day than 
on any other day in that week, which means that there is a tendency 
to shave off on the extent of the disability as against the injured man.

That has to be counteracted in some way, and I thinK it can be 
done only by eternal vigilance. You must keep at it, in order to make 
certain that there is not that partiality that approaches collusion for 
the taking away of something this man ought to have. So I think 
you have to check up at the last in order to make certain as to what 
this man’s injury was. Demand that the report shall set out the date 
on which he actually went back to work. That gives you a good 
check.

As to lump-sum matters, I have been appalled at the apparent fear 
some people have at acknowledging their belief that there are times 
when lump sums might be granted. I know that granting lump sums 
is going on in your State, as it is in mine, very much according 
to whether or not you think it is a desirable thing to do. I do not 
think there is any reason why any one of us should be ashamed of 
it. I submit that a man or a woman who can sit and determine the 
momentous questions that involve an injured man under compensa­
tion ought to be able to determine whether or not it is to his ad­
vantage or disadvantage to get his money in this way or that way. 
Let us not be afraid of facing the music on a thing of that sort. If 
it is best, it is best, and there is nothing else to it; so let us do it. 
I f  it is not, let us not do it. That is my idea on the question. We 
have lump-sum settlements in Wisconsin, and I want the record to 
show that we have. We make such settlements when we consider it 
the best thing to do under the circumstances.

In determining lump sums I appreciate that administrative bodies 
must first make a conclusion as to just what shall be the reason 
underlying the granting of a lump sum. When you decide, are you 
going to take into account the interests of the insurance carrier and 
the employer? Is the question as to whether or not the employer or 
the carrier can make more money out of having the money in his 
use and holding it out through the disability period going to be a con­
sideration? It is not a consideration in Wisconsin. By law this 
matter is to be determined solely upon the question of whether or not 
it is for the advantage of the injured man or his widow or the injured 
woman and none other. We dispose of it absolutely on that score and 
without any interference from any insurance carrier or any em­
ployer, and we permit no employer or insurer to lump the amount of 
settlement, using as a part of the consideration the fact that we are 
going to pay it in a lump. That is not for the employer or the 
insurer to determine; we determine that for ourselves.
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Mr. S canlan . In Wisconsin, when you have made a lump-sum set­
tlement, can the injured workman petition for more compensation if 
there is a recurrence of the disability?

Mr. W ilcox. In 1925 a law went into effect that in a case where 
an injured workman was given a lump sum he had the right to 
follow that up with a subsequent petition showing disability. The 
case is always open for consideration, for six years at least, perhaps 
longer.

Mr. S canlan . Does the fact of whether or not the man is aware 
of the disability enter into the negotiations?

Mr. W ilcox. Understand that all of these questions of lump sum 
come directly before the commission for determination. The ques­
tion of determination between the employer or insurer as to the 
amount of compensation is a matter that is determined absolutely 
independent of that.

Mr. Scanlan . These settlements usually accompany the lump sum. 
In fact, one of the negotiations is to have the insurance carriers con­
sent to the lump sums. That changes the situation in our State, 
as you can see.

Mr. W ilcox. The insurance companies understand they are not 
to do it. One of the companies working out of your State, officing 
in your city, sent in an agreement showing that a medical examina­
tion had been held and the man was to be paid $4.36 over a con­
siderable period of weeks. He wanted the money paid at the rate 
of $8.72—just double the amount stipulated—in half the length of 
time. So the insurance company sent in a stipulation in which it 
attempted to reduce the gross amount from $2,300 to $2,000, the 
consideration being that it was increasing the weekly payment.

We entered an award, in which we held open the question of how 
this money should be paid per week, and awarded him the full 
amount of the compensation. The insurance company came back 
with the inquiry as to whether or not its agreements were not to be 
recognized. We simply told it we had the facts, and that is all 
we cared about. We would decide how the money was to be paid.

So we do have lump sums. We try our best to'make it a practical 
thing. Unless we can get some otner corroborative proof, we do 
not grant a lump sum where the amount exceeds $300 unless we 
have some formal hearing. In that regard, we take into account 
the financial situation of the family, whether they are spendthrifts 
or otherwise, what the debts are, the occasion for the debts, the pur­
pose for which the man wants to use the money, and all that sort of 
thing.

We have in our State what I believe ought to be the provision in 
all States: the right to resort to whatever means you may think 
necessary in order to secure the use of this money for the purposes 
for which it is lump summed. So we may tie it up in any way we 
see fit. I f the money is to be invested in interest-bearing securities, 
the payment from the insurance company or the employer is made 
direct to a bank, and we do not vary that procedure. We have had 
only two cases, as I  recall it, in the last year in which we have varied 
it. One was the widow of the superintendent of Fisk Rubber Co., 
who had a large estate and large insurance holdings, and the amount
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was awarded to the widow in lump sum. I  ought to remark that 
whether or not the question of remarriage makes a difference in 
the amount of compensation to the dependent always varies the 
situation in a State. I am talking for a State where that does not 
make any difference, so we lump sum to widows as to anyone else.

The other was a case of $86,000 in bonds and stocks, assessed 
value by the trust company. The home was all paid for, and it 
was a frugal type of family. One child was of age and a graduate 
of the State university. We lump summed that amount to her 
without any restriction.

Aside from those, if the money is for investment purposes we re­
quire that that money shall be employed by a bank or trust company 
selected by the employer, and we can direct the purposes for which it 
is to be used, whether mortgages or bonds, or whatever it may be, 
which we require to be left in the bank or the trust company for 
safekeeping, subject to the order of the commission for the disability 
period. We know that is not going to be frittered away.

Upon the purchase of real estate, the deed is left with the trust 
company, unrecorded. If the family moves, there is no danger of 
the title being lost. We know the* deed and have looked up the 
property in advance, and we know that the widow is not going to 
be able to sell or mortgage that property because she has no recorded 
title to it. We resort to whatever seems to be necessary to make 
certain that the money is used for the purpose for which it is 
commuted. It involves some work, but I believe it is a worth while 
work.

A study in our State showed that by lump summing large amounts 
of money have been earned, while, if the compensation had been 
paid in weekly installments, it would simply have disappeared. 
You can understand that if the money is coming in to you at so 
much per week, you can never get ahead enough really to make a 
suitabfe investment. If we are commuting for a widow, or someone 
who has had serious disability, we make that person follow a budget. 
We do not allow investing the money one day and selling the se­
curities the next to get money to live on. We try to make decently 
sure that there will not be any mishap on that.

I do not agree with Mr. Hamilton, either, as to using very exten­
sively the rehabilitation department in the matter of determination 
as to whether lump sums shall be paid. We cooperate with it, just 
as is done with the educational function in all States excepting New 
Jersey. We cooperate with it to the fullest extent, but only a small 
percentage of these cases are rehabilitation cases. For that reason I 
claim for myself and for each one of the compensation administrators 
the ability to determine whether a lump sum should be granted 
better than a rehabilitation man who works in the service, because he 
has never had and never will have the kind of contacts that the 
industrial commission will have.

Mr. S tewart. I promised myself, and I think I have promised a 
number of the delegates who seemed very much worried about the 
matter, not to discuss on the floor of this convention the question of 
lump-sum settlements. I intend to keep that promise, but I would 
like to ask permission to read into the records a quotation from the 
proceedings of the National Conference on Vocational Rehabilitation 
of the Disabled Civilian. This conference was held in Cleveland,
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Ohio, September 29 to October 2, 1925. The commissioners here 
represented will realize the special interest that the vocational 
education boards have in lump-sum settlements; perhaps they are 
the most persistent pleaders for such settlements because the lump 
sum' aforesaid is spent on the rehabilitation of the injured person. 
On page 38 of tne report referred to, J. F. Marsh, director of 
rehabilitation o f West Virginia, makes two statements which I would 
like to read into the record. First, he says:

I caution those of us engaged in the rehabilitation service that we give no 
advice about lump-sum settlements unless we feel very sure that we have 
information that is superior to the information possessed by the compensation 
department, because we are likely not only to lose our own reputation by 
giving haphazard advice, but may do injury to the person receiving the 
compensation.

Later on Mr. Marsh says:
I might close by reminding you that the best example of the disaster coming 

out of lump-sum settlements is recorded in the Bible itself, because you 
remember a certain man had two sons and one of these (the younger one) 
said unto his father, “ Give me a lump-sum settlement/’ and he secured that 
settlement and went into a far country and fell among thieves, and robbers, 
and swine, and reol-estate agents, and he spent his substance in riotous living 
and finally the rehabilitation agent came to his assistance and took him back to 
the place from whence he started, and advised the old man to get him another 
job or to restore him to the original job, and never again to give a lump-sum 
settlement without a careful survey. So in general I am against the principle 
of lump-sum settlements.

The C h a irm a n . That was splendid. The papers are now open for 
general discussion.

Mr. P arks. I hesitate to stay in my seat, particularly after hear­
ing Mr. Hamilton, from New York, tell about the direct-settlement 
system becoming a failure. I have been on an industrial accident 
board perhaps longer than any man here, having been on one since 
July 1, 1912. I helped to frame the act that placed on the statute 
books a direct settlement act. Contrary to the experience in New 
York, in Massachusetts it has been an unqualified success. We are 
operating under it now and will continue to do so.

The only answer I can make as to the failure of the New York 
law is that perhaps it was due to lack of proper supervision. I am 
not unmindful or the troubles of New York. It has had many 
investigations and many changes. It seems to be the custom there 
that when a new governor comes in he orders an investigation. Of 
course, the investigators always find something wrong with the 
administrative body and a new one is created.

We do not have that situation in Massachusetts. We have a situa­
tion similar to that in Pennsylvania, except that we do not have all 
those papers to fill out. In our Commonwealth we have no papers 
for the employee to fill out. The only time he may have to file a 
claim is when there is a dispute. In order to cover his rights, under 
the decision in the Levangie case (228 Mass. 213, 117 N. E. 200), 
which made it necessary for a claim to be filed, we ask him to file a 
claim. We send it to him.

That is the only paper he is asked to fill out. What does that do ? 
It is a plain, simple thing; anj? schoolboy could fill it out. Many, 
many times a fellow will come into the office or go to a lawyer who 
does not know what to do with it. He thinks it is a legal document

DISCUSSION 165

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



and runs around trying to find out what it is, and finally lands in a 
lawyer’s office. The lawyer, anxious to earn all the money that he 
can, makes it look like a mountain and says, “ Come in later and I 
will have it all filled out,” and hands it to the stenographer. When 
the fellow gets it back he finally lands in our office. That is nothing 
but a claim—a plain, simple piece of paper.

The agreement which Mr. Wilcox is so fearful of was originally 
placed in the Massachusetts act for the purpose of protecting the 
employee. After 14 years and 3 months, to be exact, we feel that it 
has redounded to the benefit of the employee, because it is the only 
thing we have. It comes in after the employee has signed. The 
only things on it are the average wage, the statement ox injury, if 
possible, and what happened to the employee, and it comes in and is 
scrutinized by our clerical force. Before that agreement comes in, 
the man is receiving his compensation in every case. He does not 
have to wait for its approval. The man is receiving his money. 
That is why Massachusetts is the most prompt—although that may 
be disputed by some commissions. The insurance companies get 
right on the job and pay the compensation. The agreement follows 
later, and it is gone over by our force to see that it is O. K.

Then we have a rule which requires the insurance company from 
time to time to file a report of the man’s physical condition, etc. 
That is all gone into.

Just a word on the hearings that Mr. Hamilton talks about having 
in New York. Like Mr. Wilcox? I was doing some computations, 
although he is more of a statistician than I am. That makes 46 
cases in a day, or 230 in every week, 52 weeks a year. Of course, 
everybody here knows that no referee can hear 46 cases a day, for 
a week of five days. He does not hear them.

I do not know whether the system has changed, but I  happened 
to visit the great Empire State in 1919. Since then the direct settle­
ment has been abolished. At that time I saw them having those 
hearings in a large room and a man like the clerk of a court reading 
them: “  Mr. Williams v. Traveler’s Insurance Co. Any controversy? 
Any objection? No objection. Forty-four weeks awarded.” The 
commissioner, at the time I was there, never saw the man. He might 
have had a bird’s-eye view as he looked on the crowd of 500. What 
good is a hearing like that so far as seeing the man and explaining 
his rights to him is concerned? You can not do it. You could not 
hear 46 cases, or even talk casually to that many injured men. So 
that the hearings they talk about as being for the great benefit of the 
workingman do not in truth take place. They do in theory, but 
that is all.

The only cases that they really hear are those that are contro­
verted. Each one steps in for his hearing, which is done very hur­
riedly because of the great number of those cases. They are turned 
out like meal out of a hopper. There is none of that calm, judicial 
way that is apparent when most of the commissioners sit and hear 
one case, the only people present being those who are interested in 
that one case, and each one gets up and tells his story in a calm, 
thoughtful way and is questioned by the commissioner, and so on. 
Then you get somewhere with a case.

166  DISCUSSION

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



DISCUSSION 167

I  should like to say just a word about lump sums—to tell the 
story of a case I had in Springfield only last Tuesday. As a com­
missioner I will say there is great danger in the granting of lump 
sums. There are some benefits to lump sums, and we can tell of 
some very startling benefits which have accrued to injured men by 
getting lump sums, but they should be supervised very, very care­
fully. Our system is to have a commissioner sit down with the 
party claiming a lump sum and talk to him—investigate him our­
selves. Then he is referred to an inspector, who goes out into the 
highways and byways and gets all the information he can about 
it, and then the case comes before the entire board. It is a process 
that may take two or three weeks, or perhaps a month.

To show how careful we should be in scrutinizing the claim, this 
case was that of an Italian fellow who had a badly crippled hand. 
He was receiving compensation and wanted a lump sum. I asked 
"  ’ * an what his reason was for the

“ Whv does he want to go to Italy ?”
We decided that if he wanted to go, we would see to it that he 

could go, would put him on the boat and send the money to a bank 
in Italy for him to withdraw when he got there.

Then we asked if this man had any family in Italy.
“ Yes.” he replied, “ he has three children; one is 16, one 18, 

one 19.”
“  Is his wife here! ”
“ Yes; his wife is here, and they have some children here, too.”
Then the lawyer said something to the man and found out he could 

talk English.
I asked, “ How long have you been in this country?”
“ Eighteen years.”
“ Have you ever been back since you left?"
“ No.”
“ Has your wife been back in those 18 years ?”

Then I said, “ Then tell me how you happen to have children 16, 
18, and 19 over in Italy?”

The last I saw of him he said: “  I  will go out and ask my wife.”
I  told the lawyer I could not consider the case. My good wife, 

who happened to be with me, said that she had seen his four little 
children, the oldest of whom was not more than four years. The 
lawyer had been hiding all that from me. Those cases make one 
fearful of the lump sum. You can not always tell when you are 
being fooled, and the applications can not be scrutinized too 
thoroughly. At that, there are great benefits to come from lump 
sums, if properly supervised, in the way of rehabilitation.

Mr. H orster. After listening to the arguments for and against 
the agreement or direct-payment settlement, I am reminded of the 
saying, with which no doubt most of you are familiar, though I do 
not want to go on record as saying this statement is true, either, 
“ Convince a woman against her will, she is of the same opinion 
still.” I am inclined to feel that that applies when we attempt to 
determine which is the best plan in making compensation payments.

“ No.”
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I am willing to admit that there is merit in the system followed 
in every State. A few years ago it was my privilege "to visit a num­
ber of States, to make a study as to how they were handling compen­
sation cases and the promptness with which accident claims were 
settled and payments made. I came back to Pennsylvania to find 
that under the agreement system accidents were reported just as 
promptly and compensation payments made just as promptly as in 
States having the other system. After all, the promptness with which 
accidents are reported and compensation payments made depends 
largely on the efficiency with which the law is administered.

Mr. W ilcox. I  should like to ask Mr. Homer what percentage of 
the agreements made in advance they later have to modify.

Mr. H orner. The percentage is comparatively small. I  want to 
say that in Pennsylvania we receive excellent cooperation on the part 
of the insurer and insurance companies. The cases in which it is 
necessary to modify the agreements are, as a rule, instances in which 
the status is changed, probably when compensation is paid for a 
permanent injury or perhaps for partial disability. But the per­
centage of cases in which the agreements do not provide for the 
amount which the act requires and need to be corrected is compara­
tively small.

Mr. W ilcox. The only thing done in the original agreement is to 
fix the wage basis?

Mr. H orner. We check that against his wage to see whether the 
compensation is correct. Of course, in Pennsylvania, where we have 
a maximum of $12 per week, which is low, in most cases the maxi­
mum applies.

Mr. W ilcox. That ought to be taken into account, too, because 
in the low wage paying State, wage never becomes an element; you 
are always paying at the maximum. In the other States where the 
maximum wage is high, the wage is an important factor.

Mr. McShane. I recall that at our previous convention we dis­
cussed the lump-sum settlement question for an hour, I think, and re­
hashed all the arguments that have been advanced pro and con 
over a period of several years, and we finally came to the conclusion 
that we all had a mental picture of what a lump-sum settlement 
really was. No board or commission is going to be so dense as to 
refuse a settlement to keep someone from a home in which he has a 
substantial equity. We came to the conclusion those were not lump­
sum settlements. There are necessities here and there that call for tne 
advance of partial lump-sum settlements to take care of immediate 
needs. I think we came to the agreement that those were not lump­
sum settlements, and that lump-sum settlements per se should be 
gone into very carefully.

I  might say that our State makes no lump-sum settlement to any 
man unless he is back at work. When he is back at work and physi­
cally rehabilitated and makes a good showing, after careful investiga­
tion of those facts we have no hesitancy in letting him have his 
money. In the case of widows, if children are involved, we never 
make a lump-sum settlement because the compensation belongs to 
the children m case of her remarriage.
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With reference to these various methods of administering the law, 
I believe it is only fair to say that I agree thoroughly with Mr. 
Horner, of Pennsylvania, that there is merit in all these systems. I 
think in the final analysis that the success or failure of any system 
depends upon the man or the men who are administering that par­
ticular law. I can see success in Pennsylvania under their system 
with the boys that I know from Pennsylvania. I can see success 
in Massachusetts under Mr. Parks and his associates, and also success 
in New York under the plan they have there. So I think, after all is 
said and done, that it does not matter so much what the system is, 
unless it is a ridiculous one, so long as it is honestly, efficiently, and 
snappily administered. The main thing is to do something. Indus­
trial commissioners are in the position of having to pass judgment 
and pass it quickly after the facts are presented, but they should be 
very careful they have the facts before they come to a definite 
decision.

There are several questions I want to ask. I want to ask if there 
is any State having the agreement system which stipulates that 
that agreement is final, if that agreement has been properly exe­
cuted by the parties in interest, has been approved by the commis­
sion, and is required—as it is in Connecticut—to be filed with the 
court as a sort of abstract of judgment.

Mr. W illiam s . I f some one has made false statements, the agree­
ment is not final. If changed conditions of fact have arisen or the 
agreement was procured by fraud, it is not final.

Mr. M cS h an e . I want to know if in the ordinary case there is a 
bar to further consideration of the case.

Mr. W illiam s . I f  unforeseen facts develop, then we find out about 
them, or if there is a changed condition of the man. I f a man 
comes in with a lacerated finger, and I run my finger over his hand 
and find he has a fractured bone in two fingers, that agreement is 
not final.

Mr. M cS han e . In our State, as a matter of fact, there is no 
finality even in the formality of filing an agreement.

Mr. P arks. It is exactly the same in Massachusetts. The cases 
are always reviewable.

Mr. Scanlan . You are not including lump-sum settlements in 
that, are you?

Mr. M cSh an e . Of course, I did not want to talk about lump 
sums. I understand that you have a statute which bars even a 
changed condition. I f a man enters into a hard and fixed agreement 
with the employer or insurance carrier and he is paid off, your State 
prohibits him from reopening his claim even though there may be 
changed conditions?

Mr. Scanlan . Yes. The lump sum is approved, the man paid, 
and application is barred for another hearing.

Mr. McShane. That is a pretty hard rule.
Mr. Scanlan . The experience in our State has led us to believe 

that is a wise provision.
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Mr. B rown . I  do not wish to make an address. Idaho has merely 
been absorbing from these States who know so much about it. We 
do not have these difficulties in such great measure because we are a 
baby industrially and have fine cooperation. I realize that such 
States as Massachusetts, New York, Pennsylvania, and so on, have 
more industry and more experience. I merely wished to ask as a 
favor that before this discussion closes we hear again from Mr. 
Hamilton, of New York.

The C h airm an . Does anyone else wish to say anything on these 
papers? If not, I am going to ask both Mr. Hamilton and Mr. 
Lansburgh to make their concluding remarks.

Mr. H amilton . I stated very clearly, I thought, in my paper just 
what the experience of New York State had been. I have been very 
happy to listen to the comments from the representatives of other 
States. I feel that our case has been presented; I do not believe there 
is anything further I would care to state. This was simply a matter 
of the presentation of the actual facts in so far as they relate to the 
experience through which we have lived in the State of New York.

Mr. L ansburgh. I  have nothing to add to the agreement situa­
tion, but I should like to correct one impression Mr. Wilcox has left 
with us, to the effect that New Jersey was the only State where the 
rehabilitation bureau had any connection with the department of 
labor.

I want to agree most heartily with the New York experience in 
using rehabilitation men in investigating lump-sum settlements. We 
got the idea from New York from its Buffalo experience, and for 
over a year now in' Pennsylvania the adjusters of the bureau of 
rehabilitation have been making the investigations for the workmen’s 
compensation board before the board approves the settlement. They 
have not approved the settlement, but they make the investigation. 
In a very large percentage of the cases the rehabilitation men are 
already in touch with the case, know the whole case, and it is futile to 
send out a compensation man to retrace the steps. In those cases 
where the rehabilitation men have not already been in touch, they 
should be in touch. On the basis of a year’s experience, we feel that 
the proper person to make the investigation, not the award, for the 
workmen’s compensation board is the rehabilitation man of the 
department of labor and industry.

In fatal cases we do not follow the New York practice, although 
there is no reason why rehabilitation men can not investigate the 
status of a widow and children as well as the compensation man.

Mr. Scanlan . I think all compensation boards approve too many 
lump-sum settlements. We have tried to keep the number down. We 
know the reasons they advance and the pictures they paint. But in 
our State, since the amendment of July 1, it is more necessary that we 
exercise care than ever before. Under that amendment, when the 
injured workman receives his compensation in a lump sum and that 
is approved by the board, he is barred from ever filing a petition 
alleging recurrence of disability. That causes the employers and 
insurance carriers to change their position on lump sums, because in 
the past a lump sum might be agreed to and approved and paid, 
and within a week or two the condition would change and an appli­
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cation would be filed petitioning alleged increased disability. That 
meant trouble and expense to all these insurance carriers. Now, they 
know that a lump-sum settlement wipes the slate of that particular 
claim.

Therefore, we must inquire if the individual thoroughly under­
stands the provision that if he accepts the agreement his rights are 
thereafter barred. We must also try to find out from him whether 
that has entered into the negotiations between the insurance carrier 
and the employee whereby they arrive at the agreed-upon limit of 
disability.

Our disposition is to tighten up on lump sums. We do not have 
much sympathy with applicants who come in and say they want 
to get their money to invest it in stocks and bonds. We feel that 
the best possible investment is the compensation payment of the 
responsible insurance company or employer. On the other hand, 
if the employer or insurance company is not financially very strong, 
we think perhaps the applicant can handle the money as well as 
the employer we are in doubt about. In all other cases we are 
tightening up. I think the compensation boards ought not to allow 
lump-sum settlements except in those cases where they can not 
avoid it, because compensation was intended to take the place of 
the wages of the injured workman.

Oil the other hand, speaking on the experience of Mr. Parks, when­
ever a man who is a native of some other country comes to us with 
an injury and wants to return to his country, we help him back. 
We think it is for the best interests of this country to get him back. 
We arrange for his passport, send the money to a bank in the other 
country, and help him out.

Mr. D uxbury . I presume if any jurisdiction is absolutely satisfied 
it has the best system, it will not profit very much. As far as I am 
concerned, we do not have a perfect system in Minnesota, and we 
have been profiting very much by this discussion. One of the bene­
fits of this association is that we can come here and check our sys­
tems with the systems of other States and get suggestions by which 
we may improve our own, because when we get to the point where 
we think we can not better our system, we ought to resign and let 
somebody get in who can. I have heard many things here in which 
I am convinced we have a better system; I have heard many things 
suggested here by which we can better ours. I think this has been 
one of the most profitable meetings we have had.

So far as the hackneyed lump-sum question goes, we have talked 
that until it is threadbare, and I have concluded that the summary 
of that is that the only fellow who ought to be permitted to dis­
pense those lump sums is the proverbial fellow from Missouri who 
is hard-boiled and has to be shown,

[Meeting adjourned.]

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



THURSDA V, SEPTEMBER 16— AFTERNOON SESSION

CHAIRMAN, HARRY C. MYERS, MEMBER OKLAHOMA INDUSTRIAL COMMISSION

The Chairm an . We have a number of very important questions 
’ " ’ * * 1 Mr. McShane, of Utah, with

______ A

UNDER WHAT CONDITIONS SHOULD THE SELF-INSURING PRIVI­
LEGE BE GRANTED, IF AT ALL

BY O. F. M’ SHANE, CHAIRMAN UTAH INDUSTRIAL COMMISSION

The manner in which the subject is stated indicates that there 
is perhaps some doubt as to whether or not the self-insuring privi­
lege should ever be granted to an employer of labor. We have but 
to refer to the proceedings of this association and other gatherings 
at which social insurance problems have been discussed to verify 
the fact that there is a division of opinion among interested parties 
and that some very able authorities have differed. In some in­
stances their differences have been very sharply drawn. Consider­
ing the standing of some of those who have given expression to 
an opinion and the almost universal respect with which their opin­
ions are accepted, I have some hesitancy in attempting a solution of 
the question. We find at the outset some consolation, however, in 
an examination of the business relations of those who have spoken. 
In most instances we find them occupying important positions with 
some insurance company or they are safety engineers or managers 
of the welfare associations of large employers of labor enjoying 
the privilege. Our comfort is not found in the fact that these gentle­
men are not eminently qualified by both training and natural en­
dowment to speak upon the subject. Their superior qualifications 
have given them the place which they occupy with their respective 
employers and as authorities on the subject. We must therefore seek 
the comfort spoken of above by investigating further. It is plain 
that these men have business connections which are antagonistic 
and therefore it is to be expected that they give expression to 
views somewhat colored by their personal interests. The insur­
ance man is interested in selling his wares; the safety engineer of 
the self-insurer does not use this class of merchandise. His em­
ployer’s interest is to avoid the heavy expense loading required 
by the insurance carrier in order to do business. In view of the 
interests which these antagonistic schools have, we may without 
offense discount in a large degree their usual stock arguments and 
charge them up to shop talk; so, when Mr. Rowe, formerly of the 
Aetna Life Insurance Co., unceremoniously brushes aside the idea of 
the self-insuring privilege in discussing tlie “ merits and demerits of

I believe that most States
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the various forms of carrying workmen’s compensation insurance ” by 
stating—

Self-insurers, or rather noninsurers—
(а) Fail to qualify at the outset, as in only a comparatively few instances 

have they sufficiently dependable financial strength;
(б) By financial inability of 999 out of every 1,000, they must be discarded 

as a safe and secure method of securing the payment of long-deferred com­
pensation losses1—
we must discount his conclusions in proportion to his direct interest, 
which is a very considerable amount. So, also, when Dudley R. 
Kennedy, of the B. F. Goodrich Rubber Co., states that self- 
insurance has reduced or entirely eliminated delay in compensation 
payments, we are justified in making the inquiry: “ Is this state­
ment in accordance with our experience as administrators of com­
pensation laws? ”

The late Carl Hookstadt seems to have given a “ solar plexus ” to 
Mr. Kennedy’s conclusions, as in commenting on this point, after an 
extended survey covering 22 jurisdictions of the United States and 
Canada, he stated: “ Strange as it may seem, their record in this 
respect is no better than either the State funds or private companies.”

As a matter of fact, this subject has been thoroughly aired by past 
discussion in and out of this association. The pros and cons as 
originally stated, have been argued and reargued until they are 
threadbare, yet little, if anything, of value has been advanced re­
cently. There seems to have been no serious study of our changing 
industrial conditions or of the experience of compensation boards in 
dealing with the subject. It therefore seems that some good may re­
sult fron 11 : * tion. It may be that our con-

present-day experience.
You will all recall a time when every employer of labor knew 

practically all of his employees by name; when he was more or less 
familiar with their family life; when hei knew their aspirations and 
sympathized with them in * their struggles to carry on; when he 
offered advice and sustained their ebbing spirits by a word of en­
couragement and a slap on the back. Then something of a stunning 
nature happened—the sudden expansion of our industries, the con­
solidation and enlargement of our plants. This was the fruition of 
American inventive genius coupled with the business acumen of 
our captains of industry. We find employers having in service 
thousands who formerly employed by scores. These employees were 
isolated, and, magiclike, all contact with their employers was lost. 
The human element and happy interrelationship o f the past seemed 
to have been lost in the shuffle. As these employers advanced in 
years and their business grew, as their duties increased and they 
became weighted down with their cares, they seem to have become 
more calloused and impatient in dealing with the frailties of their 
employees. Business seems to have been the all-important thing. 
Interest in and sympathy for the employee were entirely lost and the 
employer became a dictator. The result was the logical sequence of 
the employer’s lack of interest in his employees. His nobler impulses 
were stifled by his selfish purpose to grasp the maximum profit at

victions modified in the light of our

1U. S. Bureau of Labor Statistics, Bui. No/ 212: Proceedings of the Conference on 
Social Insurance Washington, D. C.t Dec. 5-9, 1916, p. 69. Washington, 1917.
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the minimum cost. Local labor unions began to multiply and 
federate.

The battle was on between capital and labor and was bitterly 
waged with varying degrees of success on either side until this 
Nation (in 1917) found itself engulfed in the great World War, and 
for the first time labor gained definitely the upper hand and became 
master of the situation. It is perhaps fortunate that the Nation’s 
peril at that time was so great as to have a sobering effect upon all 
classes; so much so that the value of an understanding was realized 
by the wise of both groups. This feeling has progressed to a point 
to-day where no employer or employee is so dense as to ignore the 
value of a return to the old relationship. While the former close 
personal contact is impossible, due to the increased numbers, it may 
be approached in a measure through social and welfare units de­
veloped in the compensation department of the self-insurer who 
has caught the spirit of compensation legislation. We find many 
large employers to-day giving careful thought to the health, safety, 
and welfare of their employees and bringing forth substitute systems 
of social insurance for tKe compensation laws of the jurisdiction 

’ here parenthetically that we have

to accept his system in lieu of the compensation law, and we have 
done so because his system as a self-insurer and the plan of social 
insurance that he has outlined are more liberal than the law which 
I have the honor to administer. In most instances these plans offer 
benefits far in excess of those provided by the compensation act to 
which they are subject. While these employers are prompted pri­
marily by pure altruism, they are not long in discovering a cash 
return, as the employees become more loyal and efficient. Labor 
turnover is reduced to a minimum; wastage due to breaking in new 
workmen is eliminated; and the spirit of contentment which 
pervades the works has a direct influence in reducing accidents, 
increasing production, and reducing costs.

Whatever doubt may be indulged in by others, it would seem 
that the various legislative bodies that have dealt with this subject 
have been converted to the view that the self-insuring privilege 
should be granted, as only a half dozen jurisdictions in the United 
States are silent on the subject, while 31 have made specific provi­
sion for it. As to whether or not the solons have reached their con­
clusions on the subject after careful study and consideration, or 
have been carried off their feet by organized lobbies, I leave you to 
judge in the light of your own observations and experience. I do 
not flatter myself that what I may say upon this subject will be 
either new or convincing, but if f  can" excite helpful discussion I 
shall feel some degree of satisfaction.

I do not wish it to be understood, however, that I want to dis­
turb any existing condition where a self-insurer under any other 
plan has been granted the privilege and is carrying his burden and 
properly discharging his obligations to his employees. What I say 
is to apply to new employers seeking the privilege.

Under our law we are permitted
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Among the matters that should be given very careful consideration 
when an application for the self-insuring privilege is being con­
sidered are:

1. The number of employees and the pay-roll exposure.
2. Whether or not the applicant is a foreign or a domestic concern.
3. Financial ability of the applicant to pay direct the compen­

sation in the amount and manner and when due as provided by law.
4. The nature of the business, as, for example, its permanency, 

chances of failure, etc.
5. Motive of the employer in seeking the privilege.
Unless there be a sufficient number of employees and the pay-roll 

exposure is large enough to warrant the management in setting up 
an organization manned by experienced people to handle all com­
pensation problems, the privilege should be denied on those grounds, 
as under such conditions claim settlements will not be promptly 
made.

An administrative body should not grant the self-insuring privi­
lege to a foreign applicant on the same showing that would war­
rant it granting the privilege to a domestic enterprise, as much 
delay in compensation payments will be experienced where the 
employer is a foreign concern, for the following reasons:

(a) Frequently the claims agent of a foreign employer will wish 
to refer to his home office in some far-distant jurisdiction matters 
that could be settled more expeditiously were the employer a domestic 
concern.

(b) When disputes arise between the compensation board and the 
claim department of a foreign concern enjoying the self-insuring 
privilege, the Federal courts will not infrequently be resorted to by 
the employer instead of the courts of the jurisdiction. In short, for­
eign concerns are not so likely to submit to the jurisdiction of local 
courts as are domestic employers; at least that is our experience. If 
time permitted I could give you some very interesting sidelights on 
that one phase of the case.

(c) Foreign corporations frequently have but a handful of em­
ployees and a negligible pay-roll exposure in the jurisdiction, but 
when viewed as national concerns are of gigantic proportions. By 
playing up their national rather than their local figure, compensa­
tion boards have been permitting such employers to slip through, 
when as a matter of fact the self-insuring privilege should have been 
denied.

(d) I f the applicant is a foreign concern, you will not have as 
close contact with the management nor as satisfactory means of 
determining its financial standing as you do with a domestic em­
ployer, and as a result a worth-while opinion of its financial responsi­
bility can not be formed.

(e) It is more difficult in case of contest to get service on the 
process agents of foreign corporations.

(f) Because of the remoteness of the seat of real authority claim 
settlements are slow.

Unless an employer of labor has a business permanent in its 
nature, where large numbers are employed, with a pay roll suffi­
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ciently large to warrant the setting up of a compensation department 
manned by an experienced personnel, the privilege should not bo 
granted, unless the business is sufficiently permanent in its nature* 
the pay-roll exposure and the number employed large enough to 
justify the employer in creating a fund based upon the premium 
rates charged by State funds or mutual associations for the same 
class of employment, said fund to be used exclusively for the 
payment of compensation as it matures, the applicant fails to qualify. 
Should the fund be created, as above indicated, it should never 
be mingled with other funds of the employer and should at all 
times be subject to actuarial audit at the employer’s expense under 
the direction of the State agency whose duty it is to deal with 
matters of compensation administration.

Financial ability, while not the most important, is still a major 
matter to be considered. It is my opinion that in the past too 
much importance has been attached to this requirement and that 
in a majority of jurisdictions it has been the principal test. Com­
pensation is usually paid over a considerable period of time, which 
in some instances extends for years into the future. In view of 
this fact, every safeguard should be thrown about the beneficiary 
to see that the payments are properly secured. You can not rely 
upon the employer’s financial statement, as it does not in all in­
stances reveal the true situation, though a very substantial surplus 
may be shown on the books. This point is so well illustrated in 
one case that came before our board that I feel justified in stating 
the facts, which are matters of record in our offices.  ̂A certain com­
pany in Chicago sought and secured the self-insuring privilege in 
Utah. Its financial statement showed a surplus of $2,812,958.25. 
However, a careful analysis of this statement disclosed that an item 
of $12,000,000, given as an asset, was listed as good will. Eliminat­
ing the good-will item, this company actually had an adverse bal­
ance of $9,187,041.75. It is not at the present time a self-insurer in 
Utah. It must be ever borne in mind that the business affairs of 
large corporations may be so manipulated that assets are easily 
dissipated without making provision for the payment of compensa­
tion which matures over a period of years.

Last, but most important of all matters to be considered, is the 
motive of the employer in seeking the privilege. If it be found that 
the privilege is sought for the purpose of bringing the employer 
and nis employees into a closer and more harmonious interrelation­
ship; for the purpose of establishing safety and welfare organiza­
tions in order better to serve his employees; for the purpose of 
placing the plant in better physical condition by the removal of 
accident hazards, through cooperation with his workmen: for the 
purpose of enabling him more carefully to select and place his 
prospective employees; for the purpose of reducing noise and con­
fusion to a minimum in order to protect the high-strung and nervous; 
for the purpose of eliminating the spirit of discontent; for the pur­
pose of providing for and giving superior medical service and 
hospital attention; for the purpose of creating within his own 
organization employment for those who are convalescent, as a part 
of the medical treatment; for the purpose of taking care of those who 
suffer permanent partial disability by providing employment suitable 
to their impaired physical condition; for the purpose of eliminating
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or shortening the time between the date of the accident and the begin­
ning of compensation payments by eliminating third parties—then, 
I should say, the applicant should be passed for motive.

There are certain classes of employment where the hazard of 
bankruptcy and the failure to meet compensation payments are greater 
than in others. It would not be possible in this paper to discuss at 
length the various classes to which objections might be urged as 
unwise because of the nature of their operations. I would say, 
however, that the financial ability of contractors, together with their 
record in the past and their present system of operating, should be 
carefully gone into before the privilege is granted. Contractors 
are susceptible of sustaining great losses because of unexpected 
difficulties which arise during the course of their operations on a 
particular job; as for example: (a) Labor trouble; (6) increased 
cost of material; (<?) weather conditions; (d) difficulty in estab­
lishing proper commissary facilities without great expense; (e) nec­
essary but expensive equipment on a particular job. There is also the 
hazard of men engaged in the contracting business trying to beat the 
other fellow’s bid. There is also the tendency to take the gambler’s 
chance and bet that materials will be lower and that the weather will 
be fine, etc. The contractor is also tempted in many instances to 
take a job where the margin of safety is negligible in order to keep 
his organization intact and his equipment m use. It must also be 
remembered that there are many men engaged in or entering the 
contracting business who are without sufficient experience to make 
them safe risks. In view of the foregoing facts, we majr conclude 
that their bids are not always made on the basis of intelligent esti­
mates. The major reason, in my opinion, for studying critically 
the right of a foreign contractor to the privilege is that he may 
be coming into your jurisdiction to perform a single iob; after which 
he may wind up his business affairs and retire. It his experience 
has been bad, he may leave thousands of dollars in compensation to 
be paid to maimed workmen in your jurisdiction over a period of 
years. It is the practice in Utah never to grant the self-insuring 
privilege to a contractor who comes into the State to do a single 
piece of work.

For the reasons hereinbefore stated, I would suggest that very 
thoughtful consideration be given to all applications involving the 
privilege to contractors and concerns with a like degree of 
dependability.
Perhaps the most cogent reason thus far advanced for granting 

the self-insuring privilege may be summarized as follows:
1. It serves as a great impetus to accident prevention. By virtue 

of this impulsion, employers of vision develop safety units among 
their employees and capitalize the organizations by intelligent 
direction.

2. It is an inducement to put their places of employment in the 
best physical condition.

3. Great care is exercised by the employment agent in selecting 
and placing new employees. For example, physical examinations 
are given, not for the purpose of selecting only the physically fit, 
but to enable the foreman intelligently to place the men. Those 
with varicose veins are not placed on jobs where they are likely to 
bump their legs; those with weak hearts or potential hernias are

CONDITIONS FOE SELF-IN SUBIN G PRIVILEGE 177

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



not set at tasks where they are required continually to exert them­
selves; weak eyes are protected against dusty places, etc.

4. Noise and confusion are eliminated as a protection to the high- 
strung and nervous.

5. Superior medical skill and hospital service are provided because 
of their economic value. >

6. Light employment is provided as a part of the medical treat­
ment in convalescent cases; thus wages instead of compensation are 
paid. The patient makes the maximum recovery within the mini­
mum period of time, thereby effecting a material saving in dollars 
and cents to the employer, a quicker and better result to the injured 
man, and great saving to society in man power.

7. Provision is made for regular employment of those who suffer 
permanent partial disability.

8. Much time is saved by dealing direct with the injured man 
instead of through a third party.

9. When the matters hereinbefore referred to are realized there is 
a friendly reaction on the part of the employee, which feeling 
spreads to the entire personnel of the plant and fums expression in 
increased production at reduced cost.

It will thus be seen that what at first blush would indicate in­
creased costs, in reality is a decided factor in increasing production 
and reducing unit costs.

Some of the most important objections to the self-insuring privi­
lege may be stated as follows:

1. Improper motive of the employer in seeking the privilege, as 
when he is controlled entirely by financial consideration and ignores 
the closer relationship. In sucn case the employer will provide for 
strict physical examination and accept into his service only A-l 
physical risks. He will in selecting employees favor foreigners when 
the statute provides less compensation to them than to citizens, and 
single men rather than men of families, thus creating, by his method 
of eliminating the physically unfit American citizens and men of 
families, an industrial scrap heap whose burdens must be borne by 
society at large if they find themselves incapable of bearing their 
own. This class of employer uniformly brings forth a contract 
providing for medical and hospital benefits in addition to those 
prescribed by law. Deductions are made from the wages of the 
workmen to meet the added cost. Compliance with this regulation 
is made a condition precedent to employment. The agreement pro­
vides for treatment of both industrial and nonindustrial cases by 
contract doctors. The funds contributed by the workmen are min­
gled with those contributed by the employer. The cost of indus­
trial cases as compared with nonindustrial cases can not be deter­
mined for the reason that no accurate system of accounting is pro­
vided, the moneys being spent indiscriminately in all cases as they 
arise. This is a source o f  much dissatisfaction on the part of the 
wage earners, as they believe that they are paying a considerable 
portion of the medical cost in industrial accident cases that should 
be borne by the employer. These complaints may in many instances 
be groundless. Of this fact the wage earner remains unconvinced 
and is constantly irritated by the doubt in his mind. The employer 
will insist that the agreement is mutual and in the interest of his
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employees. Whether or not such agreements making acceptance on 
the part of employees a condition of employment possess that mu­
tuality which is necessary to harmonize with the spirit and purpose 
of compensation laws is a matter of grave doubt. Technically it 
may be so construed. In a broader and more humane sense mu­
tuality seems to be entirely lacking. In the interest of harmony I 
doubt the wisdom of employers making pay-roll deductions and 
mingling the moneys derived therefrom with the funds which the 
employer puts up to pay for medical and hospital treatment in indus­
trial cases. If such deductions are made, the fund thus established 
should never be mingled with the company’s money and should be 
controlled by a committee of workmen selected from the ranks. 
Such a course would remove all cause of trouble from this source.

2. His inability to carry out good intentions even when prompted 
by proper motives. Even though the employer be prompted by 
humanitarian considerations alone to seek the privilege, he is not 
in a position to handle the compensation problems personally. He 
must rely upon another. He therefore sets up a compensation de­
partment and places an agent in charge who, because of the fact 
that his job is always at stake, is anxious to make good. His best 
showing, in his opinion, will be reflected in the compensation account 
when substantial balances indicating saving are disclosed by the 
ledger. This leads the agent to hide behind every technical defense; 
to contest every possibility; to minimize injuries; to shave the com­
pensation; to contract the disability period by putting the man to 
work before he is surgically healed; to get favorable settlement for 
permanent partial disability; to give medical service by employing 
contract doctors whose judgment is often colored by the nature of 
their employment. In his anxiety to make good he has even been 
found to interfere with doctors’ reports and to become a bill collector 
for his employer at the company’s store, boarding house, etc.

3. The third and most serious objection is that the law can not 
get the compensation to the man. He has to get it through the 
administration channel. A claimant for compensation will not 
press his rights with the same vigor when the employer pays the 
bill direct as he will where the compensation is payable by a third 
party who has assumed the employers liability for a fixed considera­
tion. Especially is this true where the employee has a desirable 
job with the possibility of advancement or when he is advanced 
m years and nis employment elsewhere is uncertain or, during 
seasons of industrial calm, when jobs are scarce.

4. You must also recognize the fact that large employers of labor 
are as a rule engaged m business where the hazard of financial 
failure is ever present. They are eager for substantial profits and 
are ever taking chances to accomplish these ends. They set up no 
reserves on a scientific basis with which to liquidate outstanding 
claims at maturity; they are not subject to actuarial audit by gov­
ernmental agency to determine their solvency, and they are at all 
times exposed to great losses through a change in market condi­
tions, trade wars, etc.

When comparing a self-insurer with a stock company as regards 
security for long-deferred compensation payments, the findings are 
not favorable to the noninsurer for, whatever may be said con­
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cerning the excessive expense loading of premium rates by independ­
ent carriers, it must be admitted that they are operating on strictly 
scientific principles and are therefore less susceptible to insolvency 
than almost any other business. Being permanent in their nature 
and being conducted on up-to-date lines they set up a standard 
which it is difficult for the would-be self-insurer to approach.

After carefully reviewing the literature on this subject, taking 
into consideration the experience of others and checking it again.?.! 
my own as an administrator, I am of the opinion that self-insurance 
should be granted large employers of labor (not as a matter of right 
but as a privilege revocable at any time by the proper supervising 
agency) if upon investigation it be found:

That the motive of the applicant is controlled by a sincere desire 
to establish a more harmonious relationship with his employees and 
to render them a service superior to that given by funds, mutuals, 
and stock companies; that the employer really wishes, by an exor­
cise of the self-insuring privilege, to arrive at a better understanding 
with his employees, to bring them to realize a mutuality of interest: 
that he desires, by elimination of third parties and establishing of 
social and welrare units within his plant, to return to the desirable 
interrelationship of former years; that he is desirous of giving su­
perior medical service to his injured employees and of getting com-
Eensation payments started with less delay than would result were 

e relying on other agencies; that he is desirous of taking care of 
his permanent partials by a systematic reeducation within his organi­
zation and will not upon one pretext or another cast them off to 
become confirmed objects of charity; that the employer sincerely 
desires to do these things for the purpose of establishing a better 
feeling with his workmen and not to lessen compensation costs, and 
has met the other requirements hereinabove mentioned.

However, in granting said privilege the following conditions 
should be strictly complied with:

1. That an up-to-date compensation department is organized with 
full power to do and authority to act in all matters; such depart­
ment to be in charge of a personnel who understand the purpose 
and spirit of the compensation law.

2. That superior medical and hospital service is provided for the 
injured workmen.

3. That a reserve fund be provided equal to the reserve which 
would obtain from compensation premiums based on fund and mu­
tual rates, said fund not to be mingled with other funds of the cor­
poration and to be subject to actuarial audit at the employer’s ex­
pense, when deemed advisable by the State agency administering 
compensation matters.

4. That an indemnity bond, guaranteeing the employer’s liability, 
has been purchased from some dependable security company, ap­
proved by and filed with the administrative body of the jurisdiction.

5. That the applicant understand that if at any time the terms and 
conditions hereinabove referred to are not met the privilege may be 
canceled without notice or hearing.

6. A self-insurer should pay the same premium tax that an insur­
ance carrier would pay,̂  said premium to be estimated for tax pur­
poses on the basis o f mutual or State-fund rates.
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7. That no pay-roll deductions be made from wages of employees 
for benefits in addition to those provided by law if the moneys thus 
collected are mingled with company funds.

The C h airm an . Before calling on the next speaker I  wish to make 
this observation with reference to self-risk and at the same time 
explain to this delegation Oklahoma’s attitude.

As commissioners of the industrial commission, we grant certain 
industries the privilege of self-risk after making a thorough financial 
investigation or receiving their deposits of bonds and securities, but 
only for compensation and not for death, as we do not have juris­
diction over death cases. They can very easily carry the compensa­
tion for temporary or permanent or partial disability.

Last January we had a coal-mine explosion in which 94 men 
lost their lives. This company had been granted permission  ̂to 
carry its own risk. We had only one case of temporary disability, 
and that extended over a very short period of time.

Just a few weeks ago we had another explosion, in which 16 men 
lost their lives. This company had permission to carry its own risk. 
I think that we had only one or two cases that came within our 
jurisdiction.

Either one of those companies would have been ruined if they 
had been permitted to cover death cases. The dependents would 
have had to go into the different courts to get any sum, and I do not 
think they could get much, because the company was almost ruined 
by the explosion. There was no death fund to cover that.

Mr. McGilvray, of California, is going to tell you about the fund 
for these explosions of which I have just spoken.

CATASTROPHE FUNDS

BT JOHN A. M’GILVBAY, CHAIRMAN CALIFORNIA INDUSTRIAL ACCIDENT COMMISSION

At the outset let me say that the problem discussed by this paper 
is primarily one of insurance, and deals with proper reserves to 
protect losses arising out of industrial accidents and death. These 
losses include not only the normally expected losses but also those 
caused by catastrophes, or the unusually severe loss. A  “ catas­
trophe ” has been defined as an accident which involves at least five 
deaths or permanent total disability cases. But such losses, also 
sometimes called “ shock ” Tosses, may arise from accidents involving 
fewer than five persons, as where workmen’s compensation laws are 
liberal, and where benefits to even a single employee may exceed 
the cost of five fatal cases. For example, in our own State not 
long ago a young man 20 years of age lost both arms and both legs 
in an accident, and under the provisions of the California act he will 
receive $18.20 a week (65 per cent of his average weekly wage) for 
240 weeks, and thereafter $11.20 a week (40 per cent of his average 
weekly wage) for the rest of his life. I f  he lives out his normal 
expectancy he will receive from the insurance company $25,900.

Although the general question of security of compensation has 
been discussed at previous meetings, this is the first time, so far as 
I am aware, that the matter of catastrophe funds has been brought 
before this association as a topic of discussion, and I am sure it is 
of great importance to every person engaged in compensation work.
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Catastrophe funds or catastrophe reserves are intimately con­
nected with adequate premium rates and adequate reserves to meet 
losses sustained. In the early days of compensation laws there was 
no satisfactory experience upon which to base premium rates. The 
only experience in this country was the old employers’ liability 
experience, and this was unsatisfactory. European compensation 
experience could, not be applied to American experience. The in­
surance companies, suddenly called upon for schedules of rates, 
were forced to base them upon their “ underwriting judgment,” and 
the rates issued were in general too high. Through the pressure 
of rate cutting, and particularly the competition of State funds, 
rates were reduced to a scale more in accordance with the real 
hazards of industry, and in some cases rate cutting produced 
inadequate reserves and, subsequently, insolvency.

As early as 1915, Robert K. Orr, speaking before the Casualty 
Actuarial and Statistical Society of America, criticised the then 
existing laws and methods for determining the proper reserves to 
be collected in liability and workmen’s compensation insurance, and 
said: “ It is almost an axiom that inadequate premiums will under 
our present laws produce inadequate reserves, this, of course, being 
due to the fact that the reserves are computed as a percentage of 
the premium. It is possible under our present laws and methods of 
computation for a company to be absolutely insolvent, yet legally in 
good financial condition. It would seem to be high time for" the 
various States to wake up to the fact that our reserve laws are 
inadequate and need immediate attention, otherwise we will cer­
tainly have some insolvent companies and some unpaid compensation 
claims.”

Mr. Orr was a true prophet. Within a few months after making 
the above statement the Commonwealth Bonding & Insurance Co. 
went into the hands of a receiver. California claimants received 
not a cent from the company, and the State legislature was called 
upon to appropriate over $60,000 to meet the liabilities to injured 
workmen that should have been paid by the insolvent company. 
Four other insurance companies doing business in California also 
became insolvent, but the compensation claimants here fared some­
what better. One company paid all of its compensation claims in 
full. Another, although becoming insolvent nine years ago, has 
still some claims unpaid. The cause of the insolvency of some of 
these companies was ruinous rate cutting; of the others, poor under­
writing practice in the choice of risks.
Under the universal standard workmen’s compensation policy in 

general use in the United States the carrier is obligated to pay 
promptly to any person entitled thereto, under the workmen’s com­
pensation law and in the manner therein provided, the entire amount 
of any sum due and all installments thereof as they become due. 
This obligation refers to the employer’s legal responsibility for pay­
ment of compensation. As compensation benefits are strictly set 
forth in workmen’s compensation statutes, the obligation as respects 
the liability arising out of the injury of a single employee is limited, 
although the various State laws differ a great deal m  the amount oi 
compensation allowed. There is, however, no limit as to the number 
of claims which may result from a single accident. This, then, is
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where the “ catastrophe” or “ shock” losses originate. A mine 
explosion or fire, the fall of a building, a gasoline explosion in a 
refinery, and other occurrences of this type involving the possible 
death or disablement of numerous employees, create hazardous situa­
tions for the compensation carrier and incidentally the industrial 
accident commissions. This danger is not limited to any field of 
operation, for while the chance of catastrophes is greater in some 
industries than in others, it is even in the industries of lowest normal 
hazard a potential source of trouble, as instance the falling of a 
dirigible into a bank in Chicago, and the Triangle Waist Co. fire in 
New York, with its 145 fatalities.

This leads to a situation where even with the most careful under­
writing the workmen’s compensation carrier assumes obligations 
which involve serious possibilities. Some protection is offered in 
“ prohibited lists” in that they permit the carrier to avoid extra- 
hazardous lines, but the catastrophe hazard exists in a measure even 
though the operation of the carrier is limited to industries which 
have a low normal hazard.

The ordinary hazards can be met by adequate premium rates 
and adequate reserves. Such rates and reserves can now be estab­
lished with a fair amount of mathematical certainty. At first we 
did not have any table in this country which would enable under­
writers to foretell with any certainty just what experience could be 
expected from a definite number or accidents. The first standard 
accident table, which is to the compensation field what the mortality 
table is to the life insurance field, was compiled from European 
data by Dr. I. N. Eubinow. This table was compiled in the early 
days of compensation. Attempts to compile a standard table from 
American statistics were unsatisfactory, since the statistics of the 
various States varied so much that they could not be combined, and 
the statistics of any one State were too limited for dependability. 
When the National Council on Workmen’s Compensation Insurance 
took up the work of revising the compensation premium rates in 
1919, data obtained from Schedule Z was available, and Miss Olive 
E. Out water, of the Workmen’s Compensation Service Bureau, used 
the same data in compiling an American accident table. This table 
is published in the Proceedings of the Casualty Actuarial and 
Statistical Society of America under date of November 17, 1920.

With the statistics accumulated through the use of Schedule Z and 
the distribution of accidents as represented by the accident table, 
the National Council on Workmen’s Compensation Insurance revised 
compensation rates in 1920 and included an allowance for the 
catastrophe hazard. The rates compiled are expressed as so much 
per $100 pay-roll exposure arid vary with the hazards of the in­
dustries and occupations in the manual classification. Such rates 
must not only be adequate to meet the losses arising within the 
manual classification, but also must meet the expenses of the carrier 
and allow a certain amount for the catastrophe hazard. The 
National Council made an allowance of 1 cent m addition to the 
gross rate of each manual classification. The gross rate is made up 
of the pure premium rate, or what is necessary to meet the losses 
incurred or to be incurred, and also the expense loading, which takes 
care of the carrier’s expenses of administering insurance.
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In establishing the basic pure premium certain classifications nor­
mally have a catastrophe hazard, such as mining and those industries 
■which have an explosion hazard. This catastrophe hazard is 
reflected in the pure premium. In addition to this normal catas­
trophe hazard it was recognized that there is also a catastrophe 
hazard even in industries having a low-rated hazard, as heretofore 
mentioned. Since the frequency of these catastrophes can not be 
foretold, and since they may occur to any classification, a flat loading 
of 1 cent was added to the normal rate.

The National Council is a federation of most of the rate-making 
boards and bureaus, and has offices in New York City. Its funda­
mental objects are “ to cooperate with rate-making organizations 
and public officials in all States in the determination of equitable 
premium rates for workmen’s compensation insurance, and to pro­
mote a true public understanding concerning the establishment of 
such rates.” #

The council’s results are advisory only; the various bureaus and 
boards may accept or reject them. It does, however, have consider­
able influence, and its recommendations carry much weight because 
of the completeness of its statistical data and the reputation and 
ability of the members of its technical committees.

Not all States accept the recommendations of the National Coun­
cil. There are approximately 22 States for which the rates are 
made by the council, subject to the approval of the respective respon­
sible State official. In 6 States, the so-called anticompact States, 
there are laws prohibiting the insurance companies from pooling 
their experience or promulgating uniform rates. These States re­
quire insurance companies to practice open competition. Some of 
the States have their own rating bureaus, part of which cooperate 
with and accept the advice of the National Council.

The loading of 1 cent per $100 of pay roll may not be sufficient 
to meet all catastrophe hazards. Unusually severe loss experience 
may deplete the reserves without the occurrence of any catastrophe. 
Un] less the catastrophe loading is set aside for catastrophe losses 
there may be no catastrophe reserve to call upon. Most o f the State 
funds are required by law to set aside 10 per cent of the annual 
premium income as a catastrophe reserve until such reserve equals 
$100,000, and 5 per cent thereafter until the reserve is considered 
sufficient to cover the hazard and guarantee the solvency of the 
fund. The California State fund, though not required by law to do 
so, has a catastrophe reserve of nearly $2,500,000.

But State funds do not monopolize the compensation field. There 
are also the competitive insurance companies and the self-insurers 
to consider. Security of compensation is important to both employer 
and employee. The insurance carriers should be under strict regu­
lation of the States as to the adequacy of their rates and reserves. 
No company can engage in cutthroat competition and survive. State 
regulation is necessary to protect the compensation rights of em­
ployees and maintain the solvency of the carriers. Some supervision 
is also required over self-insurers. When employers are authorized 
to carry their own risk they are usually required to furnish satis­
factory proof of solvency and ability to meet present and future com­
pensation payments or to deposit adequate bonds or other security.
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There is no reason why self-insurers should not be subject to the 
same supervision and regulation as to security and reserves as are 
imposed upon the regular insurance carriers. Industrial commis­
sions should have full authority to grant, refuse, or revoke permis­
sion to self-insure if satisfactory cause is shown. In California all 
self-insurers are required to deposit security. The minimum amount 
required is $20,000. A self-insurer must also file a financial state­
ment showing his assets and liabilities. The industrial accident com­
mission has the power to revoke any self-insurer’s permit to self- 
insure at any time for good cause after hearing, and has complete 
power of investigation.

Coincident with rate regulation there should be supervision over 
reserves. Kates may be adequate to maintain solvency under normal 
conditions. But a long period of excessive losses or a catastrophe 
resulting in hundreds of fatalities may endanger the solvency of the 
carrier unless sufficient reserves have been maintained. The Argo­
naut mine disaster in California cost the State fund $76,888, but 
the catastrophe reserve was ample to prevent any shock to solvency. 
What constitutes adequate reserves depends upon the nature of the 
risks and other factors. They may vary from 65 per cent of the 
previous year’s losses to more than 100 per cent of the premium.

Speaking now of my own State particularly, and analyzing our 
situation with relation to this question, let me point out that in 
California no insurance carrier may issue, renew, or carry insurance 
for employers or employees under the workmen’s compensation, 
insurance and safety act at premium rates which are less than the 
rates previously approved or issued by the State insurance com­
missioner for all insurance carriers as adequate for the risks to which 
they respectively apply. If the insurance commissioner shall have 
previously approved or issued a uniform system of schedule rating 
(or merit rating, so called) insurance carriers may apply the same 
to any risks subject thereto, but basic rates no less than the rates 
previously approved or issued by the State insurance commissioner, 
and any reduction therefrom on account of the application of such 
system of schedule rating shall be clearly set fortli in the insurance 
contracts or indorsements attached thereto.

In estimating the financial condition of any insurance carrier the 
insurance commissioner must charge as liabilities all outstanding in­
debtedness of such insurance carrier and the unearned premium 
reserve. The outstanding indebtedness represented by the loss 
reserves shall be 70 per cent:of the earned compensation premiums, 
less ail loss and loss expense payments made in connection with such 
claims. In estimating such reserves a three-year period must be 
covered, and for the first year of such three-year period the reserve 
must not be less than the present value computed at 4 per cent 
interest of the determined unpaid compensation claims under policies 
written during such year.

Whenever in the judgment of the insurance commissioner the lia­
bility or compensation loss reserves of any insurer under his super­
vision are inadequate, he may in his discretion require such insurer 
to maintain additional reserves based upon estimated individual 
claims or otherwise.
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Each insurance company must make an annual statement to the 
insurance commissioner, and shall include in such statement a 
schedule of its experience in such form as the insurance commissioner 
may require.

Following the experience of insolvent companies in the compen­
sation field, the California Legislature passed in the session of 1917 
an act to provide for the protection of beneficiaries of workmen’s 
compensation insurance policies against the default or insolvency 
of insurance carriers issuing such policies by requiring such car­
riers to provide security for the payment of such compensation.

Every insurance carrier, except the State fund, transacting com­
pensation insurance business in California must file in the office of 
the insurance commissioner a bond in favor of the insurance com­
missioner as trustee for the beneficiaries of awards of compensation 
rendered by the industrial accident commission, executed by the 
carrier and some surety company approved by the insurance com­
missioner. The bond must be in an amount not less than the reserve 
for outstanding losses of the insurance carrier, calculated as required 
by the laws o f the State, and for not more than twice the amount 
of the said reserve, and in no case less than the sum of $100,000.

The bond must provide that in the event the insurance carrier fails 
to pay any award which the industrial accident commission renders 
against it, the surety will forthwith, to the extent of its liability 
under the bond, pay the said award to the insurance commissioner 
as trustee for the beneficiaries. The bond must further provide 
that in the event the insurance carrier becomes insolvent or a re­
ceiver is appointed the surety will, within 30 days from the date the 
award of the industrial accident commission becomes final, pay said 
award to the extent of its liability without regard to any proceed­
ings for liquidation or reinstatement of the insurance company. If 
the insurance company fails to pay an award of the industrial acci­
dent commission the commission may make its award against the 
surety company in favor of the insurance commissioner as trustee.

A new bond must be filed annually, in an amount not less than 
the amount of the reserve for outstanding losses on compensation 
business in the State as of the 31st of December of the preceding 
year. The insurance commissioner must satisfy himself of the finan­
cial ability of any surety to assume the obligations imposed thereby. 
The insurance commissioner has the right to require additional 
bonds if the amount then on file is in his judgment insufficient to 
cover the carrier’s liability for compensation.

Any insurance carrier may, in lieu of the above-mentioned bond, 
deposit with the State treasurer, through the insurance commissioner, 
from time to time as demanded by the commissioner, cash or approved 
securities equal to the reserves required.

The insurance commissioner has the power to revoke the certifi­
cate of any compensation insurance carrier failing to comply with 
the security act of 1917.

In conclusion, I believe the best way to prevent the risk of in­
solvency of insurance companies through inadequate reserves is to 
have more strict regulation and supervision by the responsible official 
or bureau in each of the respective States. Not only should the rates 
be regulated as to adequacy and antidiscrimination between employ­
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ers, but strict supervision of reserves should be had, so that at no 
time would an insurance company be in a position of being unable 
to meet its normally expected losses. # Also, I believe that the legis­
lature should require insurance carriers as well as State funds to 
set aside a definite catastrophe reserve. This reserve might be made 
a certain per cent of the total premium income, with a certain mini­
mum limit. The legislatures might even go so far as to require that 
this reserve be deposited in the offices of the State treasurer, the same 
as California now requires the various insurance carriers to deposit 
with the State treasurer securities equal to the reserve for outstand­
ing losses on compensation business, or to file with the State insur­
ance commissioner a bond for the same amount.

In the preparation of this paper I have been materially assisted 
by R. E. Haggard, superintendent of our permanent disability rating 
department, who has made considerable study of the problem.

DISCUSSION

Mr. Stewart. I should like to ask Mr. McGilvray one question, 
if I may. The theory of compensation, of course, is that the em­
ployer is liable to his employee for the damages the employee sus­
tains through an accident. The employer shirts that responsibility, 
as far as he himself is concerned, by taking out insurance. But m 
case an insurance carrier fails, does that relieve the employer?- Can 
not the injured employee come back on the employer?

Mr. M cG ilvray. I can speak only from the California viewpoint, 
because I am not familiar with the provisions of the other States. 
In California if insurance has been taken out in a company that is 
solvent, the burden has been passed from the employer to the in­
surance carrier. The question of its insolvency might raise that ques­
tion, although I do not think it would, Mr. Secretary.

Mr. S tew art. It seems to me that the employer is not absolved by 
shifting his responsibility to an irresponsible third party.

Mr. McShane. I should like to state that in our State the em­
ployer is primarily liable and remains so. If the insurance company 
becomes insolvent, the employer is required to make good. I should 
like to know in how many States the same provision exists.

[There was a show of a dozen hands.]
Mr. McShane. In Utah the employee can bring joint action 

against the employer and the insurance carrier, so I think that is 
really the rule in the various jurisdictions.

The C h airm an . I think that is the general rule.
Mr. W illiam s. May I  ask Mr. McShane a question? 1 was very 

much interested in your paper on self-insurance and I sometimes 
study statistics myself. Have you ever reached any conclusion in 
your own mind as to the minimum number of employees needed to 
make the self-insurance proposition a feasible one ?

Mr. McShane. We adopted a policy on the self-insuring privilege 
that sets that out, not in exact numbers, because the pay-roll exposure 
must also be taken into consideration. There are some employers 
who have a large pay-roll exposure and may also have a considerable
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number of employees, and still the privilege would not be granted 
them. I could not say any specific number, whether 10, 50, or 100— 
I do not think anybody could. I think Mr. Williams knew I could 
not answer that question when he asked it.

Mr. W illiam s . I had reached the conclusion that the employer 
would have to have 200 or 300 employees before he would be con­
sidered for self-insurance.

Mr. M cS h an e . I think you are about right.
Mr. P arks. Referring to Mr. McGilvray’s paper, I  was a little 

surprised to find there were some other States where if the insurance 
company was carrying the risk and failed the employer was directly 
responsible for the payment of the compensation due. We ,do not 
have that proviso in Massachusetts. I should like to ask those 
States that have that provision what steps they have taken to be 
sure that the employer is also solvent.

M r. M cG ilvray . Supplementing that, the theory under which the 
legislature made the appropriation in that bonding company case 
was that the State by licensing the carrier had provided proper 
protection to the employer when he took out the security, and he was 
absolved from any further liability. Recognizing that principle, the 
legislature appropriated some money to take up those compensation 
claims.

Mr. Scanlan . In Illinois if the insurance company does not pay, 
action is brought directly against the employer, although the statute 
does provide that the applicant may join the insurance company.

Mr. P arks . What provision have you to show he is solvent?
Mr. Scanlan . There is none. It is physically impossible to show 

that the employer is able to pay and also that the company is able 
to pay. You have to take a chance somewhere along the line.

Mr. P arks. I f  there is such a provision in any act, I should like 
to see it.

The C hairm an . We have a man who has been put on the program 
to discuss this. It is possible he may answer most of your question?

Mr. W ilcox. I do not believe I understood the gentleman's 
question.

Mr. P arks. I f the employer insures and the insurance company 
fails, is the employer then responsible ? Is there any such provision 
in the Wisconsin act ?

Mr. W ilcox. The statutes provide that every employer shall mak * 
payment in case of injury. It provides further that he shall insure 
the risk unless the commissioner authorizes him to carry his own 
liability. The proceedings are against the employer by the employe* 
when the insurance company fails to make good. We conduct the 
proceedings all the way through against the two parties.

Mr. P arks. Does the employee collect from both ?
Mr. W ilcox. From the insurance company, because the insuran 

company assumes the risk.
Mr. P arks. If the insurance company does not pay?
Mr. W ilcox. Then there is no provision that you can collect from 

the employer. There is no provision in any State that undertakes
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to see that the employer is solvent any further than to require that 
he shall insure his liability. That is the end of it all.

Mr. P arks. Then in Massachusetts we have as much as you have 
in the other States.

Mr. B rown . Perhaps you would be interested in the experience 
we had when the Associated Employers’ Liability failed, which 
caught Idaho with a large number of claimants who had not been 
paid. The action of our board, immediately upon notice that the 
company had failed, was to demand of every employer that he pay 
his claims. We saw to it that those claims were paid by those who 
were able to pay them. I f  the employer was not able to pay, then the 
claimants were through, unless the case later showed that there were 
funds sufficient to pay the claims. We have $25,000 still in the treas­
ury of the State which will not go out until the courts demand it 
shall be given as a guaranty for a part of this payment.

When we realized that situation we immediately became more 
drastic in the matter of securities from insurance companies. Our 
law is the same as that of California in that respect. Consequently, 
no insurance company now can do business in the State without first 
depositing $25,000, to begin with, either in securities or bonds. Sub­
sequently, an inventory is made every six months of its liabilities, 
and upon notice of our commission it deposits an additional bond 
if it is shown that its incurred liabilities demand it.
The C hairm an. We will now hear from the man who has been 

placed on the program to discuss this subject. I feel that after he 
has completed the discussion he will have answered a great many of 
your questions. No convention of industrial commissioners would 
be complete without the presence of Fred Armstrong, of Nova 
Scotia.

Mr. A rmstrong. I was rather hoping that the discussion would 
get so hot that it would not be necessary to call on me at all. A s  to 
the question of catastrophes, the problem in different States and 
jurisdictions varies as to the form of insurance that is allowed. In 
some States you have stock companies, in some you have competitive 
State funds with competitive stock companies, in others you have 
monopolistic State funds.

The question of the liability of the employer has been discussed. 
We do not have that problem in Nova Scotia, and I will not bother 
with that particular phase of it. The most I can do is to give you 
an idea of what we do in regard to catastrophe funds in my own 
Province.

No matter what form of insurance is carried, it should always be 
adequate to carry the risk, with something laid aside for catastrophe 
reserve or disaster reserve. The rate should always reflect the 
hazard plus the question of disaster that might occur.

In starting out, our State fund in Nova Scotia, by rule of thumb, 
decided that we would lay by 10 per cent of the total income each 
year for disaster reserve. That was continued for five or six years. 
Then, in some of the classes, it was cut down to 5 per cent and liter­
ally dropped altogether.

The class in which there is the greatest chance of disaster is in 
our coal mines. Probably 50 per cent of our income comes from 
coal mines. That and the navigation class are the two in which
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we are still laying aside 10 per cent for disaster reserve. The others 
are left practically where they stood, because we found that the 
question of disaster in these other classes was not a big factor.

I am merely discussing that from the viewpoint of probable dis­
aster. The question you have been discussing so far is another mat­
ter altogether, and that can be taken up later on. I do not think there 
is any question but that a disaster reserve should be accumulated in 
every instance where there is a State fund. The amount that should 
be placed there is a very debatable question. In Dawson’s report on 
the Ohio State fund some jTears ago the statement was made that the 
disaster reserve fund should be sufficient to cover any four probable 
disasters. That is very well where the disasters are small. We are 
referring particularly to coal mines. Our mines in Nova Scotia 
have quite a large number of men. In one we have 1,200 men work­
ing, in another maybe 600 or 700. If there should be a disaster in 
that mine and 1,200 men should be killed, a very, very large amount 
of money would be required to pay the claims. I should say that if 
1,000 men were killed the amount required would be over $4,000,000. 
That is merely a rough estimate.

You can see that it would require about a $16,000,000 disaster 
reserve in a small State to cover that. Of course, you could not do 
that very well. We had a large disaster in our coal mines (which 
was not paid for out of the disaster fund because we had none 
at the time) in which the claims amounted to $420,000, and in that 
case only 88 men lost their lives.

I want to congratulate Mr. McGilvray on his very able paper. 
I  think there will be quite a lot of discussion in regard to it, because 
there are phases of it to which I do not wish to refer at all.

The C h airm an . The next paper is on “ Working partners,” by 
Commissioner Brown, of Idaho. The supreme courts have written 
some decisions on working partners and will probably keep on writ­
ing them, so that it becomes a very important question to Know just 
what jurisdiction we have over the working partner. In our State 
the supreme court is handing down various opinions on the working 
partner and has reversed itself about as often as it has handed 
down opinions, so I shall be interested to hear what Mr. Brown 
has to say.

Mr B rown. When I was assigned this subject I did not think 
there was riiuch in it. When I began to investigate I found it was 
too big for me to handle. I have written this paper, therefore, 
expecting that the man who is to discuss it will give the real merits 
of the case.

WORKING PARTNERS

BY JOEL BROWN, CHAIRMAN IDAHO INDUSTRIAL ACCIDENT BOARD

Before entering into the discussion of this subject, I wish to call 
your attention to some of the laws that have been passed by some 
of the States on the question of “ working partners.”

As late as April 6, 1926, the Legislature of New York amended its 
law, as shown in chapter 258 of the Laws of 1926, so that any 
employer, regardless of whether or not he performs manual labor, 
may voluntarily secure compensation for himself. This new legis­
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lation provides for election apparently by each individual partner 
or corporation officer.

In Ohio no special provision has been made in the law to govern 
the situation; nevertheless, where a copartnership of workmen of a 
particular class engaged in the prosecution of some enterprise re­
turns its pay roll, paying premium thereon, and it can be shown 
that the time of all such parties is devoted to the industry, the 
reimbursement of the individual members being a division of net 
proceeds rather than a regular weekly allowance or wage, it is entitled 
to come under the provisions of the workmen’s compensation act.

The North Dakota law was amended in 1923 so as to extend in­
surance coverage to the employer regardless of whether the em­
ployer is an individual or copartner.

Washington has a provision whereby any employer who desires 
to come under the provisions of the act may do so by advising the 
department of labor and industries of his intention to come under 
the act and by reporting himself on his pay roll at a wage not less 
than the average wage given in such pay roll. This provision in­
cludes partners.

The Oregon board has repeatedly held that partners could not be 
considered as employees. However, it seems that the people of the 
State believe that the law should include “ working partners,” since 
a case recently rejected by the board, the board being upheld by 
the district court, is now pending in the supreme court.

Michigan, in its workmen’s compensation law, the act of 1921 
(Public Acts No. 173), provides that members or partnerships re­
ceiving wages, irrespective of profits, come under the application of 
the act. The Michigan law defines an employee to mean “ every 
person in the service of another under any contract of hire, express 
or implied.” In the case of Gallie v. Detroit Auto Supply Co. (195 
N. W. 617), the Supreme Court of Michigan said:

It is somewhat anomalous to say that a partner may, as a member of a firm, 
be an employer and as such come within the compensation law, and then if 
he works for the firm for wages be also an employee within the meaning of 
the act; but the compensation law so provides, and is evidently based on the 
holding that a partner may, by special agreement, be entitled to wages for 
services rendered the firm, even though such compensation must be worked 
out in an accounting between the partners.

In Oklahoma, in the case of Ohio Drilling Co. v. State Industrial 
Commission (207 Pac. 314), the court said:

We think that the construction of the workmen’s compensation act, that a mem­
ber of a partnership who works for the partnership, and who while so engaged 
is injured, is not an employee within the meaning of the act, is an exceedingly 
narrow construction of the act where the sole reason therefor is that stated 
in the British case, supra (Ellis v. Ellis Co., supra), that a member of the 
partnership can not place himself in the position of being a workman em­
ployed when he is one of the persons giving employment. * * * We see 
no reason why the members of a partnership can not jointly or severally 
perform the work or labor incident to the success of the joint undertaking and 
at the same time draw wages from the earnings of the partnership.

The Wisconsin law provides (sec. 102.07, par. 4) that “ a work­
ing member of a partnership * * * shall be deemed an em­
ployee within the meaning of sections 102.03 to 102.35, inclusive.”
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192 WORKING PARTNERS

The California board seems to have wrestled with the problem 
longer and succeeded in giving a slant to the question more compre­
hensive perhaps than elsewhere.

In 1916 the case of Eva L. Cooper v. Bunker Hill Mines Syndicate 
came before the supreme court (reported in 203 Pac. 95). Eva L. 
Cooper came before the industrial accident board asking compen­
sation for the death of her husband, who was killed while working 
as a partner in said company. The industrial accident commission 
denied the claim upon the sole ground that at the time of his injury 
and death said W. L. Cooper was a member of said copartnership 
and was therefore not an employee of the copartnership within the 
meaning of the workmen’s compensation act, and that the com­
mission was without jurisdiction over the parties. The case being 
appealed to the courts, the decision of the commission was upheld 
by the supreme court, which relied as a basis for its action on the 
case of Ellis v. Ellis Co. (1905) (1 K. B. 324, 7 W- C. C. 97), the 
decision being in full accord with the law as first written in England 
and with the original acts of the States of the United States. It 
seems that this decision of the Supreme Court of California was not 
satisfactory to the people, for subsequently in 1917 the law was 
amended (sec. 8, ch. 586 of the Laws of 1917), said law now having 
this clause:

A working member of a partnership receiving wages irrespective of profits 
from such partnership shall be deemed an employee within the meaning of this 
section.

In 1921, the case of W. L. Williams v. Green & Williams, copart­
ners, was before the Supreme Court of California (203 Pac. 95). In 
this case the industrial accident commission, basing its decision upon 
the power granted by the amended law, awarded compensation. 
Upon appeal, the supreme court reversed the commission, holding 
that Williams was not an employee. In this case it seems that 
Williams as a copartner was not receiving any wages, participating 
only in the profits of the partnership.

Later the case of Johnson et al. v. E. B. and A. L. Stone came be­
fore the commission. In this case the commission followed the de­
cision of the supreme court in the Williams v. Green case above cited 
and denied compensation. The case was appealed to the supreme 
court and was heard February 25. 1926. In this case Johnson was 
not only a partner but was receiving as wages $150 per month. The 
court in this case says, “ This court can not hold that a working mem­
ber of the partnership receiving wages irrespective of profits from 
said partnership shall not be deemed an employee within the mean­
ing and scope of the act without doing violence" to both the constitu­
tion and the provision of the act itseli.” The court ordered that the 
case be remanded for further proceedings before the commission in 
keeping with the views of the court.

From the above, it appears that the tendency is to include in work­
men’s compensation “ working partners.” It seems clear that the 
people of the United States are demanding that this class of work­
men be covered. It also seems that the commissioners who have been 
intrusted with the administration of the law are coming more and 
more to the opinion that “ working partners” should 6e included.
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However, it is just as clear that the basic principle of workmen’s 
compensation does not include “ working partners. To me it is very 
difficult to distinguish between admission of “ working partners ” to 
the benefits of the law and the admission of the independent con­
tractor, who also does manual labor. The question, therefore, which 
seems to confront us is whether or not we shall hold to the original 
idea of the law, or whether we shall make new laws to fit a situation 
which seems to be growing in favor more and more.

Law has to do with the regulation of the conduct of society and 
laws that have to do with one phase of society can not be independ­
ent of laws that have to do with other phases of society. Our fathers 
had no automobiles; hence no speed laws or traffic regulations. 
Whether appropriations should be made for the construction and 
maintenance of army planes was not discussed by the Continental 
Congress. The introduction of compensation laws was but a step in 
progress from the laws formerly made by and for the benefit of the 
ruling classes, first by the kings to rule and exploit their vassals, 
then by the masters to rule and exploit their servants.

In Germany in 1884, where and when the compensation laws had 
their birth, the masters hired servants and only the latter worked. 
The laws were framed to meet the existing conditions, but in this 
country where the free schools and compulsory attendance therein 
prevail there has resulted a citizenry with an equal opportunity of 
intelligence whether the childhood was spent in a family of wealth or 
of poverty. With such a citizenry and where more machinery is used 
and higher wages paid a very different situation has arisen. To-day, 
with us, man is or should be his own master and all are servants. 
One is not superior because he is employer or employee. The master 
man to-day is the one who succeeds in rendering the most helpful 
service to mankind.

Formerly the word “ gentleman ” did not apply to any man who 
performed manual labor, but to-day, in this great land of ours, the 
term applies to him only who serves worthily and well, whether with 
the pen or the spade, whether in the office or in the shop.

The master-servant thought has produced two great classes—we 
might say castes—each with no desire to mingle with or have any 
interest in the other, the one representing the man who supplies the 
wealth and the other the workmen. In too many instances the capi­
talists have too little interest in the welfare of the workmen. They 
strive to secure the largest number of hours and the least possible 
payment per hour; while, on the other hand, much too often the work­
men have no interest in the property or output of the capitalists, 
striving for the smallest number of hours and the largest possible pay 
per hour. Our wisest economists and the great captains of industry 
tell us this condition can not continue if industry is to survive.

Do not understand that I am opposed to either organized capital 
or organized labor. In many enterprises the amount of capital neces­
sary is beyond the one-man supply. Cooperation of men of means is 
desirable. The greater the capital, wisely managed, of a given in­
dustry, the less the overhead. The workingmen have had a rocky 
road to travel ever since they started to cooperate, but many of the 
difficult problems with which they have had to wrestle have been 
solved. As Abraham Lincoln was the emancipator of the black man,
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so organized labor is the emancipator of the workingman. These 
organizations are here to stay and to grow, and they should stay and 
grow, not, however, as antagonistic but as cooperative organizations.

Our efficiency experts tell us that the contented man is the best 
workman; but contentment and poverty were never in wedlock. 
Eight hours of work, eight hours of leisure, and eight hours of rest 
should be the heritage of every workman. No more does the owner 
of the plant depend upon its prosperity for his dividend than does 
the employee for his pay envelope. The old order of selfishness, 
arrogance, and antagonism could never produce the contented work­
man. It could never give him the shorter hours that he might spend 
more time with his wife and the kiddies. The old plan, too, fur­
nished only a very lean pay envelope. It is readily seen that a 
change of matters with which society has to deal is before us. There 
must of necessity be a change of regulations.

We are to-day using a different term—industry—a term that 
belongs alike to the employer and the employee. Each succeeds only 
when the two cooperate. The interests of the one are the interests 
of the other.

Such men as Judge Gary and Henry Ford have found that much 
of the wealth necessary to carry on business may be supplied by the 
employees, so the latter are becoming more and more part owners of 
the industry. Thej have also discovered that when the workman is 
part owner of the industry he becomes more efficient in handling the 
machinery and more careful to protect it.

We have quite satisfactorily solved the safeguarding of machinery, 
but the fact that now about 83 per cent of the industrial accidents 
are due to the negligence or carelessness of the employee causes us 
to believe that part ownership would create in the workman a frame 
of mind that would go far toward eliminating that trouble. It 
stands to reason that a partner working as an employee would have 
a more intense interest in doing the work well, and certainly would 
more carefully observe safety rules; also, being interested in the 
profits as much or more than in the wage he might at the time be 
“ pulling down,” he would have a greater influence with the em­
ployees who are not partners. This view seems to be taken by a 
very large number of employers to-day; hence the growing tendency 
to interest as many employees in the business as possible.

When we consider this tendency of industry to combine the in­
terests of employer and employee, who are more and more becoming 
joint owners, tliereby making" the places of employment safer and 
more sanitary, and making for greater efficiency, and when we con­
sider that the tendency of the courts is to broaden the act, so as to 
cause it to be an avenue for the relief of any disability to a workman 
regardless of its cause or nature, we wonder whether the continuance 
and enlargement of such procedure may not prove destructive to 
the compensation laws.

Compensation for an injury is not accident insurance. The em­
ployer must pay to the employee. It seems anomalous to order the 
employer to pay compensation to himself. When we place the 
working partners under the compensation law we have broadened 
the act. Where shall we stop? What must be the character then 
of its administration? Can industry assimilate this increase and 
ever-growing burden and survive ?
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Ths position taken by the Utah board, namely, that partners 
either incorporate or provide accident insurance, might be the rem­
edy. However, the tendency of the legislatures is to include working 
partners, and this condition we must meet. I am led to believe, 
therefore, that those who are most interested in the compensation 
laws of the several States should give this subject most careful 
attention, and if amendments to include working partners are pro­
posed in the legislatures that they endeavor to have the amendments 
so worded as best to conserve the compensation laws,

DISCUSSION

The C h airm an . Is there anjr discussion?
Mr. S tewart. When I sent out a circular letter asking for sug­

gestions for subjects, some one suggested the subject of working 
partners for discussion. I thought it was one of the most foolish 
things I had ever heard of. When the program committee met I 
read the suggestion, and the other two members at once jumped at 
it, saying, “ That is an important subject. Let us put it on the pro­
gram.” So we did.

Since that time I have heard of a case in which a man was injured 
who was one of two partners. He was awarded compensation for 
his injury. He has since bought out the other partner and is now 
paying compensation to himself for an injury which occurred to 
himself while working for himself.

Mr. D uxbury . A s you all know, I was very much interested in 
the paper despite the fact that, like the secretary, you probably 
thought the subject was almost in the realms of absurdity. I think 
we are all under obligation to Mr. Brown for the very able paper 
he has presented and the information which the paper contains. 
So far as I am personally concerned, I was almost entirely without 
information on the subject. The ramifications of the subject would 
occupy more of your time than I would feel warranted in using at 
this time. It seems to me that it divides itself into two parts: 1. 
What is the law in your particular jurisdiction? and 2. What ought 
the law to be ?

It seems to me that the name “ workmen’s compensation law ” is 
really misleading. These laws are not really workmen’s laws. They 
are not ordinarily and primarily intended for everyone who works, 
because in the larger sense we are all workers, or ought to be unless 
we are drones. There are many men, who work in certain relations, 
who are not included in these workmen’s compensation laws. There 
is the independent contractor who ordinarily works with his men; 
there is the man who works in some other relationship than that 
where wages, technically speaking, are produced, such as partners. 
There is an immense amount of wrork done in the relation of parent 
and child, and in very many relations people are performing work. 
In the beginning these laws were never considered as applying to 
those classes of people, but were limited to the conception of master 
and servant in the common law, or employer and employee as we 
have modernized it.

In Minnesota and some other States the law is made applicable 
only to the contract of employment. Unless you can find that con­
tract of employment and that relation of master and servant, and the
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work is done in that particular relation of master and servant, our 
workmen’s compensation law, so called, has no application.

I think we feel that when a person is injured during the perform­
ance of his work he ought to receive some sort of indemnity for it. 
The word “ compensation” is misleading. It is nothing but an 
indemnity, an accident indemnity for a particular relation. Who 
will undertake to say that what you pay to a man for the loss of an 
eye is compensation for that eye? Who will undertake to say that 
what you call the schedule compensation for the loss of a leg is 
compensation, so that the man is made as good as he was before 
in a monetary sense? It is an arbitrary accident indemnity to the 
employees for accidents arising out of or during their employment. 
That is fundamentally what it is.

The suggestion comes as to whether we ought to extend that 
peculiar benefit to other relations. We have some laws that have 
been passed because of this desire to extend some of these beneficent 
provisions to other relations. For instance, in Wisconsin, where they 
are ordinarily quite accurate in their use of language, they say, 
“A working partner receiving a wage shall be considered an 
employee.”

A working partner who receives a stipulated payment for services 
which he performs for the partnership does not technically receive 
a wage, because “ wage” is the technical name for the considera­
tion of the contract of employment—wage or salarv. When you 
speak of a wage, that belongs to the consideration of a contract of 
employment. What they possibly meant was that a partner who, 
by the articles of partnership, receives a stipulated amount of money 
may have the same benefits as an employee who receives a wage. 
Ai Jl ‘ ' v ”  1 jonstrued it.

that is a wise thing to do, of course it can be done. That particular 
indemnity may be extended to a worker in another relation if it 
is thought wise to do so. I am not saying whether or not it is 
wise. But, when you get started, where are you going to stop? 
What is the reason, if any, why any man working for himself 
should not be provided with an accident indemnity when he is an 
individual proprietor as well as when he happens to be a partner? 
I can not see any particular reason why he should not be. Society 
is just- as much interested in his being protected when he is the sole 
proprietor, working for himself entirely, as it is when he has a 
partner. One partner does certain things in consequence of the 
articles of the partnership—furnishes certain things; the other 
fellow furnishes manual labor, and as a result of their articles of 
copartnership he gets a stipulated amount, which is not a wage in 
the technical sense. We can extend that law so that finally we 
are all provided with accident indemnity, because we are all workers 
in a certain sense.

There is another thought that occurs to me. In the relation where 
workmen’s compensation laws were established it was done because 
of the peculiar rules of liability which existed therein more than 
anything else. The social question had something to do with it. But 
to get away from the defenses involved in the contract of master

If any legislature thinks that
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and servant—assumption of risk, the fellow-servant rule, contribu­
tory negligence, and that sort of thing—was the reason for the law.

Certainly there was a prime necessity for this class of law. We 
have not yet exhausted that primary field. We were talking here a 
short time ago about millions of men performing work in the relation 
of master and servant who were still without the benefits of that law. 
We have excluded domestic servants; in our State we have excluded 
the employees of steam railways; and we have excluded casual work­
ers, not in the usual course of business or occupation of their em­
ployer.

We still have not covered our primary field. We are a long ways 
from covering that and giving this remedy to the relation which 
peculiarly requires it. It seems to me we do well to apply the law in 
the relation where it belongs. Let us keep ourselves there, complete 
our work in that field, and then possibly extend its beneficent provi­
sions to some other relations.

I can see how it can easily be done in States like Ohio, which is 
conducting practically an accident indemnity insurance. I know lots 
of people do not like that name, but essentially it is that. It is an 
accident indemnity law and an accident indemnity company. The 
State can make provisions by which it can extend the benefits of the 
law to individuals in other relations upon proper payment of pre­
miums to take care of that. But is it best for us at this time, in our 
present rather chaotic and undeveloped and primitive state of law, 
to apply this to other than the relation of master and servant ? Is it 
best to go afield until we have completed it in the particular field 
where it peculiarly belongs and where it meets the conditions as 
aptly as it does?

These working partners are big enough to run the business; let 
them take care o f their obligations. It they need accident insur­
ance, let them pay for it, while we as administration boards attend 
to the particular field in which we belong until our work is completed.

I am making these statements only for the purpose of the thought. 
I have no fault to find with those States which have thought the 
condition would warrant and require them to go into some other 
fields; in other words, to redefine the relation of master and servant 
or employer and employee. The California decision was evidently, 
unquestionably and absolutely right. That decision, based on 
the Ellis v. Ellis case, was unquestionably right, because that law 
applied only to the relation of master and servant, and the disability 
of the injured did not arise in that relation. The second time the 
law was amended an attempt was made to bring what is known as 
the working partner under the provisions of the law, with the con­
dition that by the articles of partnership he had a stipulated pay­
ment upon which a premium was paid as on the pay roll. In the 
case that came up the last condition did not obtain, so, of course, the 
man did not come within the terms of the law, and the decision was 
undoubtedly sound.

In studying these decisions as they were given in the paper it 
seemed to me they are all sound and can all be harmonized. Prob­
ably each one depended upon the particular provisions of the law 
under which it arose. In the State of Minnesota there would not 
be any question that a working partner, so called, would not be
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entitled to compensation, because our law is simply made a part 
of the stipulations of a contract of employment. All contracts of 
employment are presumed to have incorporated in them as a part 
of their stipulations all the provisions of this law. That does not 
mean that if our compensation law, so called, is a part of the contract 
of employment, that it is likewise a part of a contract of partnership, 
as that is an entirely different contract.

We could not under any possible interpretation hold that a work­
ing partner, although injured in the course of the employment, was 
entitled to compensation. So I think that it is largely a question 
in each State as to what your law is—what relation it applies to— 
and then a question as to whether or not you want to extend that 
law into another relation before you have completed its application 
in the primary relation to which that kind of law applies.

Mr. S in c l a ir . In the Provinces we do not find any difficulty at 
all in extending the benefit of the act to employers as well as to 
employees. In Ontario any man who puts in a wage roll and asks 
to be covered must cover himself for not less than $1,200 and not 
more than $2,000. If he is willing to put himself on his pay roll 
for $1,200 or $2,000 and pay his assessment on it, we do not see 
any reason why he should not receive the same benefits from State 
insurance as the men he employs. More often than not the car­
penter who employs one or two men is worse off than the men he 
employs. He is anxious to have the same benefits of the act as the 
employees. We cover such men right along.

The only difficulty we have run into is in connection with steve­
dores and longshoremen unloading boats. They take a contract to 
unload a boat at so much per bushel. They all work together; 
they have no head. We have to get them to give us a name. They 
will give us some such name as the Fort William Longshoremen. 
Then we try to strike an average basis and tax them on this basis 
in connection with their systems. We try to cover them because 
they are really all laborers, employees, although they work together 
under one head and do not take wages. We find no difficulty—and 
we do not reduce it to an absurdity—in paying the employers as well 
as employees.

Mr. S tew art . Who pays the premium in that type of trade-union, 
such as the longshoremen who take the contract rather than work 
under set wages ?

Mr. S in c la ir . They call themselves a cooperative association or 
some trade name, and* we assess them under that name, and then they 
pay as a union. They are really all employees, although they take 
the contract in that way.

M r. M cS h a n e . W h a t about independent con tractors?
Mr. S in c l a ir . We would insure them if they asked. We try to 

cover everybody who wants to be covered in that way.
Mr. M cD onald . In North Dakota we have a State fund. Whether 

or not insurance employers or independent contractors insure is 
optional. We set a State wage per week for them. The employer’s 
wage is placed at $40 per week; other classes, $35. We have some­
thing like 300 employers within the insurance act. They sign a 
separate contract with us independent of their pay roll. They must
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have a pay roll of their own. They can not come in if they do not 
have anyone working for them. They pay the salary of $40 for 
contractors and $35 for laborers.

Mr. P arks . I can readily see where there is a great opportunity 
for fraud if working partners are going to be let in. We could not 
do that in Massachusetts under conditions as they are at present. 
There must be the relation of master and servant. A man can not 
be his own servant within the meaning of the law. The insurance 
company has to depend upon the report of the employer primarily for 
the information on an accident. What a wonderful opportunity 
for a dishonest working partner. There are some who are not strictly 
honest. I have met some of them. What a wonderful opportunity 
to send in a report of an accident to himself, by himself, to the in­
surance carrier, and then collect compensation for himself, on the 
story that he tells in his own accident report, upon which the insurer 
must depend. There is no one to correct him. He is the employer. 
He is reporting his own accident, and he can make it as complete as 
he cares to, in order to fit his particular case, and proceed to put 
himself on the pay roll of the insurance company for an indefinite 
period.

I sat on the case of a working partner in Massachusetts, and the 
lawyers attempted to show that it was a corporation and not a 
partnership. Of course a man could work for a corporation, because 
it is a distinct legal entity in the law, and a lawyer who was a share­
holder in the corporation could be employed by it. I thought the 
lawyers had proved it was a corporation, but the supreme court 
disagreed with me and that case was thrown out. The supreme 
court called it a partnership. I can see that element in it; that 
there is a great opportunity for fraud on the part of an unscrupulous 
working partner in working up a case for himself.

Mr. M cS h a n e . I wish to supplement what Mr. Parks has said. 
It has been my limited experience in businesses that the way ordi­
nary business is conducted in these modern days, if it is worthy of 
the name of a business, is by incorporation. It seems to me that if 
a man is not reporting to himself, he is probably doing it to a 
member of his family. As I have observed partnership arrange­
ments the partnership is a family affair, because none except those 
in one family seem to be able to get along that way.

I am wondering whether this class is of sufficient size to give so 
much attention to. I do not believe that in the United States in 
a year there are 500 cases of a working partner being injured. I 
do not believe this problem amounts to much.

Mr. H uber . Did I  understand Mr. Duxbury to say that a sub­
contractor does not come under the compensation law ?

The C h a ir m a n . We are speaking of working partners.
Mr. H uber. I understood him to say that a subcontractor does not 

come under the law.
Mr. W ilco x . No; he does not. I  think, like Mr. McShane, that 

after all this is not so serious a matter. I know the history of the 
legislation in our State. The insurance companies were doing very 
much what Mr. Sinclair says the State fund does in Ontario, cov­
ering a large number of so-called working partners. They were
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2 0 0 WHAT SHALL WE PAY FOR AN EYE?

always in difficulty as to whether or not they did not have to have 
a separate policy instead of regular workmen’s compensation, as to 
the question of discrimination, rebating, etc. So it was desired that 
the matter should be covered and covered affirmatively.

So far as chance of fraud is concerned, there are not 10 per cent 
of the partnerships that are family arrangements. With corpora­
tions it is different; the wife and daughter are taken in in order 
to get three or four members according to statute, when as a matter 
of fact it is a one-man corporation. We use the term “ working 
for wages ” in order to make sure the insurance company collects 
premiums on an adequate wage, so that when these men recover they 
are getting paid for their covering. There are large numbers of 
partnerships and corporations in which only one man is concerned.

In the threshing industry in our State there is one man who bears 
the responsibility, while there may be half a dozen farmers in a 
community who own the threshing machine which they operate for 
profit. The one man exposes himself to the hazard. The others take 
the profit, if any, and the one man has all the hazard, with no chance 
of recovery. I think there is nothing inequitable in a partnership as 
an entity discharging its liability to the man in the partnership who 
actually exposes himself to the working hazard, takes all the brunt 
of the operation. Let us prorate to him.

The C h a i r m a n . We have a paper to be read by Mr. Hatch, of 
New York, which will have to be disposed of before the motion 
that was held over can be acted upon.

Mr. H a t c h . I probably am not going to throw much light on the 
question of whether you should or should not adopt the report of 
the special committee on eye injuries. It is not the purpose of this 
paper to argue that question pro or con. What I have undertaken 
to do is to set before you some implications or some results that 
would follow from the adoption of that report—that is, the report 
of the committee of the American Medical Association.

WHAT SHALL WE PAY FOR AN EYE?

BY LEONARD W. HATCH, DIRECTOR BUREAU OF STATISTICS AND INFORMATION, NEW 
YORK DEPARTMENT OF LABOR

This association has on record, with an affirmative vote of indorse­
ment (at the St. Paul meeting in 1923), a proposed standard perma­
nent disability schedule 2 in which there is a rating for loss of an eye. 
This, like the other ratings in that schedule, is expressed in the 
form of a percentage of permanent total disability, with the rating 
for the latter on the basis of disability for life.

The committee on statistics, which prepared this permanent dis­
ability schedule, utilized all the material it could find (including 
existing foreign as well as American disability schedules in use) in 
formulating the standard schedule, but made it plain in its report 
that after all it had had to work under the handicap of much lack 
of desirable material needed for such an undertaking. The result 
was that the schedule was presented and was adopted more or less

2 This schedule may 1)0 found in the proceedings o f the St. Taul nfceting in Bulletin 
No. 359 o f the U. S. Bureau o f Labor Statistics, p. 17.
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as a tentative proposal, which means that any new light on the
Eroblem in general, or on any of the items in such a schedule, is 

ighly important and a matter of interest to this organization under 
whose auspices the existing standard schedule was worked out.

It so happens that during the past year some very weighty evi­
dence with which to test one of the most important items in the 
schedule, namely, the rating for loss of an eye, has become available, 
and having come to the attention of the writer it seemed that it 
would be appropriate and of interest to the association to lay the 
evidence before this convention. Although the writer is chairman 
of the committee on statistics, it should be understood that he is 
here speaking individually and not for that committee.

The new material bearing on the rating for eye injuries is in the 
report of the committee on compensation for eye injuries of the 
Section on Ophthalmology of the American Medical Association. 
This is the report presented at a late hour to the Salt Lake City 
convention but which went over to this meeting for report by a 
special committee and which has already been considered m general. 
What it is desired to do now is to bring out what its significance is 
with relation to the standard rating for loss of an eye and to what 
the various laws now allow for loss of an eye. More specifically, 
let us see what the compensation for loss of an eye should be when 
gauged by the method of measurement recommended by that com­
mittee, which by indorsement has behind it the authority of both 
the Section on Ophthalmology and the house of delegates of the 
American Medical Association.

Before taking up the specific subject of the value of an eye for 
compensation purposes, it is of considerable interest to note that the 
committee on compensation for eye injuries lays down a general 
principle as to determining compensation for loss of vision which is 
precisely the same as that in the standard disability schedule of your 
committee on statistics, namely, that compensation for loss of vision 
should be in terms of a percentage of permanent total disability. 
The eye committee’s recommendation on this point reads as follows:

Compensation for loss of vision should be that proportional part of the com­
pensation provided by law for total permanent disability which expresses the 
percentage loss of visual efficiency of the individual in pursuing a gainful 
occupation. * * * In the interest of uniformity, definiteness, and justice 
it is urged that compensation statutes be so changed that awards for ocular 
disability shall be based on the percentage of permanent disability only.

It is difficult to see how any differentiation can be made between 
eye injuries and other permanent disabilities, at least those of the 
more serious sort, in the application of this principle. So that the 
advocacy of it by the committee for eye injuries supports its general 
application to permanent partial disabilities generally as is done in 
the standard scnedule.

Coming now to the question of what value in compensation should 
be put on the loss of an eye, let us see what that value is when 
ascertained according to the method of measuring loss of vision 
recommended by the committee on compensation for eye injuries. 
To do this it is only necessary to measure by the committee’s method 
the loss of vision resulting when the injured person has lost the 
vision of one eye entirely while that of the other is unimpaired.

WHAT SHALL WE PAY FOR AN EYE? 201

18801°—27-----14

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



By the committee’s formula, in order to ascertain total vision re­
maining (or total “  visual efficiency ” as its term is) for the two 
eyes together, the percentage of vision in the more efficient eye is 
to be given a weight of 3 and that in the less efficient a weight of 1, 
in combining the two. In the case here in hand the percentage of 
vision in the good eye is 100 while that in the other is 0. Applying 
the weighting formula, therefore, the computation is 100 multiplied 
by 3, plus 0 multiplied by 1, equals 300, and this divided by 4 equals 
75. The person who has lost one eye, therefore, still has 75 per cent 
of total visual efficiency left. Conversely he has lost 25 per cent, 
and he should therefore be awarded for loss of an eye 25 per cent 
of what is allowed for permanent total disability.

The weighting given to each eye for the purpose of arriving at 
a combined result for the two together is obviously all important. 
Concerning this the committee says in support of the weighting it 
chose: “ The researches of the committee snow that a weighting fac­
tor of 3 applied to the more efficient eye gives an efficiency rating 
of the individual in substantial agreement with the consensus of 
technical judgment, such judgment being based on actual reproduc­
tion, comparison and relative evaluation of various specific condi­
tions of visual efficiency.”

How, now, does this rating by the eye committee method of 25 
per cent of permanent total disability tor the loss of an eye com­
pare with the rating set up in the standard disability schedule of the 
committee on statistics of this association? The latter rating varies 
with the age of the injured employee, but at age 35 it is 21 per cent 
of permanent total disability. Age 35 is taken here because that 
was the median age of those who under the New York law were 
awarded compensation for permanent partial disability in the year 
ended June 30, 1924, the total number of such cases being 15,526, 
including 823 cases of injury to one eye.

It will be seen that the formula of the committee on eye injuries 
gives a rating considerably higher than that which was earlier 
adopted by the committee on statistics of this association, nearly one- 
quarter higher, in fact, at age 35. Considering the weight of 
authority back of the eye committee’s findings and the more exten­
sive study of this particular rating which they represent, it would 
seem that its rating of 25 per cent of permanent total disability for 
the loss of an eye should be preferred.

But most jurisdictions do not rate permanent ejre or other injuries 
in terms of percentages of permanent total disability. Instead, the 
statutes fix a definite number of weeks of compensation to be awarded 
for each kind of injury according to the part of the body involved. 
So far as anyone can discover, tne numbers of weeks so fixed have 
been, derived only by copying from one law to another, with some 
modifications by amendments based on general estimates in some 
cases. At the very best they can hardly Be said to represent better 
than more or less intelligent opinions and rarely anything like the 
results of careful investigation of actual loss of earning capacity 
resulting from such injuries.

In the case of eye injuries we now have very carefully studied 
.ratings in terms of permanent total disability. I f the rating for 
loss of one eye in that form can be translated into its equivalent in
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the form of a fixed number of weeks of compensation, we shall be 
able to test the limits set in our laws for loss of an eye by the result. 
This can be worked out in the following manner:

An award of compensation at 25 per cent of permanent total dis­
ability would mean an award for life of 25 per cent of whatever 
a given law fixed as the compensation rate, which in most jurisdic­
tions is two-thirds wages. The fixed numbers of weeks usually set 
in the statutes for permanent partial disabilities mean the numbers 
for which compensation at the full compensation rate is to be 
awarded. The problem then is to find what number of weeks to 
award at age 35 at the full compensation rate which will be equiva­
lent to an award for life at 25 per cent of that rate. The key to 
the solution of this is evidently the expectation of life at age 35. 
This factor may be applied by using the tables for computing pres­
ent values of awards, for the purpose of commuting future payments 
to a present lump sum, which have been established for that purpose 
under the New York law. Such tables are available both for per­
manent total and permanent partial disabilities. In both cases they 
take account in the same way of life expectancy as well as discount 
for interest earnings. At a compensation rate of $20 (the maximum 
under the New York law) an award of 25 per cent of permanent 
total disability would be an award of $5 per week for life. The 
present value of that at age 35, according to the New York tables, 
is $5,062. That is almost exactly equal to the present value of $20 
per week for permanent partial disability for 277 weeks, the precise 
sum for the latter being $5,060. In other words, at age 35 the 
equivalent of an award for loss of an eye of 25 per cent of perma­
nent total disability is an award of 277 weeks as for permanent par­
tial disability in the usual fashion.

Two remarks should be made concerning this computation. One 
is that the result would be the same if any other compensation rate 
than $20 were taken. The other concerns the use of age 35 as here 
employed. Compensation is for loss of earning capacity. In case of 
permanent injuries the loss is obviously much greater at lower than 
at higher ages because suffered for a longer term of years. It must 
be assumed that any fixed number of weeks for a given injury is 
supposed be fair for the average age of those suffering the partic­
ular injury in question. As above noted, age 35 was the average in 
New York for a year’s permanent disabilities of all kinds. An aver­
age for eye injuries alone in that year would have represented only 
823 cases, while that for all permanent partial disabilities was for 
15,526 cases. An average for the latter is more dependable because 
representing so much larger a number of cases and is a fair one to 
use.

It will be seen that what we have found is that the conclusions of 
the committee on compensation for eye injuries support the view that 
if a law is to retain a fixed number of weeks to be awarded for loss 
of an eye, 277 weeks is a reasonable number for that purpose. I have 
not undertaken to check up exactly how this compares with what 
present laws in the several States provide. I  believe, however, that 
I am correct in saying that no State has a rating for loss of an eye 
anywhere near as nigh as that.

The conclusion of this study of some of the implications of the 
report of the committee on compensation for eye injuries, which is
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impressive for the care and time spent in preparing it and the weight 
of authority which supports it, is that the report practically chal­
lenges the soundness of existing compensation laws in this country on 
two points: First, the compensating of permanent partial disabilities 
for fixed numbers of weeks instead of as percentages of permanent 
total disability, and second, the adequacy under the fixed numbers of 
weeks method of present allowances for loss of an eye.

DISCUSSION
[It was moved by Secretary Stewart and seconded by Mr. Mc­

Gilvray, that the report of the committee on the Black eye schedule 
be adopted.]

Mr. L a n sbu rgh . May I  ask what this motion is, specifically?
Doctor D o n o h u e . I want to say that as chairman of the medical 

committee I submitted a report, and that report I prepared myself, 
because the committee has never been able to get together. It is 
not Doctor Black’s report; it is simply my report on Doctor Black’s 
report.

Mr. L an sbu roh . May I  ask Doctor Donohue if that recommenda­
tion includes that of this association going on record as approving 
the principle that eve injuries be compensated on the basis of a 
certain percentage of total disability regardless of the compensation 
rate in any particular State?

M r. M cS h a n e . I made the motion. The motion was that we 
adopt the report of the Salt Lake City committee, which virtually 
adopted the Black committee report, the principle being that this 
convention go on record as approving the principle that loss of 
vision in eye injuries should be compensated on the basis of perma­
nent total disability. I wanted to have it understood, though, that 
the test should be without the correcting lenses. In other words, 
I wanted the report accepted as it was, except that compensation 
should be paid without corrected vision.

Mr. H a t c h . I f  I am correct in my reading of Doctor Black’s re­
port, when a man has total loss of one eye—that is, zero vision in one 
eye—and 100 per cent vision in the other. Doctor Black’s formula 
works out so that he has 25 per cent total disability as an award for 
that injury, while the Black committee recommends that a man’s 
vision should be aided by whatever lenses are practical and that then 
the total loss of vision thereafter should be compensated.

Mr. W ilco x . I think we ought to keep in mind that Doctor Black’s 
tables have only an incidental effect upon compensation. He is not 
undertaking to say how much compensation should be paid to any­
one, further than that the loss of vision shall be based on a per­
centage of what would be recovered for all permanent total disability 
and then to develop tables for the measurement of the extent of the 
loss. I think that Doctor Donohue is quite right in his 18.2 per cent 
figure, but that is only for one certain measurement. I f everything 
is gone then that is 25 per cent. I think I am quite right in that.

[The figure was verified by Mr. Baldwin.]
Mr. W ilco x . I do think that as a group we ought to agree that 

we are going to come to some other system of measurement than that 
we are now using.

2 0 4  DISCUSSION

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Mr. M cS h a n e . The report we have been discussing is on page 81 
of the Salt Lake City convention proceedings. It was a report made 
by the Section on Ophthalmology of the American Medical Society 
after years of study. I believe that the principles that are set out in 
that report should be adopted by this convention. I know that the 
system in our State is very bad, and I want to go home from this 
convention with something that has the backing of this association 
and attempt to get a change in the law.

I move the adoption of the report of the Section on Ophthalmol­
ogy of the American Medical Society as published on page 81 of the 
Salt Lake City convention proceedings in so far as the principles set 
out are concerned.

The C h a i r m a n . Your motion is out of order.
Mr. M cS h a n e . It was my motion and I have the privilege of 

restating it.
Mr. L a n s b u r g h . I do not want to seem to be opposing high com­

pensation rates, because I am in favor of them in most cases. But 
as I understand this matter as worked out here on the floor, with a 
maximum compensation rate of $20, which is the rate in several 
jurisdictions and other jurisdictions are striving to get the same or 
a higher rate, the loss of an eye figured on this basis would amount 
to somewhere around $5,500 or $5,600. I seriously question whether 
that is the proper compensation in most cases. I  think the figure 
is too high.

Mr. McShane. How do you get that figure?
Mr. L an sbu rgh . I f y ou  take 25 per cent o f  the tota l d isab ility  at 

$20, th at is w hat y ou  get.
Mr. H a t c h . It ought to be understood that that is the way it 

would work out under the standard tables for computing values used 
in the State of New York. The Danish mortality and Dutch remar­
riage tables are used. It does not make much difference what table 
you use; it will work out approximately the same.

The main point is that Doctor Black’s committee says that after 
long study it thinks 25 per cent of permanent total disability is a 
fair and proper allowance of compensation for the complete loss 
of vision in one eye. That is the fundamental thing. How it works 
out from your different limits of compensation or methods of com­
puting values is another thing. It would work out differently in 
different States. I worked out a proposition in New York because I 
had material handy for that. The question of whether or not Doctor 
Black is recommending too much for an eye can not be judged on 
the question of whether it would work out to be worth $5,600, 
because in some States it might be $2,000. What it will work out 
in terms of dollars and cents will depend upon the provisions of your 
law and various mathematical computations.

Mr. L an sbu rgh . What we are trying to do in some States is to 
get something which we do not now have—that is. compensation for 
life,Jn .total disability cases. We have certain limits—500 weeks, 
for instance, in Pennsylvania. In Pennsylvania the 10-year period 
is expiring and we are finding men on the flat of their backs and 
unable to move a finger whose compensation is about to expire. It 
is my opinion that we can get through the Legislature of Penn­
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2 0 6 DISCUSSION

sylvania a provision taking care of those men for life; that is, total 
disability cases.

I am sure that if we were to hitch to that another amendment 
providing for the payment of an eye on the basis of a fraction of 
total disability we would lose the whole thing, because, regardless 
of this committee’s report or anything else, we know a man can 
continue working throughout his life without that eye; the two 
propositions are entirely dissimilar.

Furthermore, if we adopt this report, not only are we going to 
limit the efforts in those States to have compensation for actual 
total disability increased, but we are definitely going to hinder 
safety work and accident prevention work. The medical provisions 
of the report seem to be extremely fine, but this particular provision 
is not a medical provision.

All of us are trying to save eyes, and we want to compensate for 
them when lost. But you can save eyes by wearing goggles. In 
the State of Pennsylvania we have been conducting a campaign for 
saving eyes and in the year 1925 we had one-quarter fewer eye losses 
than in 1924. The first six months of 1926 show a corresponding 
decrease. There are many men who will be willing to take a chance 
for $5,000 who would not take it if the compensation were at a con­
siderably lower figure. I think the adoption of this resolution by 
the convention would very definitely have the tendency to make 
more difficult the struggle* which we are putting up in practically 
every State to get men to wear goggles.

Mr. W ilcox . I do not want to have a part in trying to force upon 
any member here any figure or any plan by which we undertake 
to determine in advance or determine here the amount of compensa­
tion to be paid for anything in his State. I wonder if the following 
is not only a way out of this and yet one by which we will accom­
plish something definite. Is it not practical to decide here and now 
that we adopt the standard plan by which the American Medical 
Society rates eye disabilities, reserving to every community the right 
to determine the starting percentage for the loss of one eye—not 
binding ourselves to the percentage J

ing that factor.
M r. M cS h a n e . That is the thought I have in mind. I had no hope 

of getting the States to pay $5,000 for an eye. But I believe this con­
ference can weight those factors differently for the good eye and get 
a compensation that is fair. We can fix it some way so there will be 
a maximum to which the legislature will adhere. I know those are 
details that have to be gone into carefully.

Mr. S in c l a ir . Just one point. I have been trying to determine 
where the 18.2 and the 25 per cent come in. So far as I can figure it 
out, while the loss of visual acuity is 25 per cent, his loss as a wage 
earlier is only 18.2, because the loss at 25 per cent of visual acuity 
does not reduce his efficiency as a workman more than 18.2 per cent.

Doctor D o n o h u e . That is right.
Mr. S in c l a ir . That is about the percentage we take in Ontario. 

For a complete loss of an eye we grant 16 per cent of total disability.

committee’s plan of measurement?
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I f  the man’s eye is taken out entirely and articulated, we give him 
18 per cent, which takes care of supplying him with a glass eye and 
repairs for a year. I was merely trying to square those percentages.

[Upon the request of Mr. Bynum the motion was restated by Mr. 
McShane.]

Doctor D onoh ue . It appears to me that Mr. McShane approves 
the resolution and then puts the scissors to it. I think Mr. McShane 
will have to change his idea on the glass question.

Mr. McShane. I eliminated that.
Doctor D on oh u e . I  think the first part of your motion is all right, 

but if you go to work to try to cut it, to dissect it, and then touch it 
up in its various.details, you are going to spoil the effect of your 
motion.

The C h a ir m a n . I would like to make this observation before Mr. 
Hatch speaks, that any action here would .hardly bind any State or 
any legislature.

Mr. H a t c h . I want once more to emphasize what I said at the 
start, that my paper was rather an illustration of how the report of 
Doctor Black’s committee would work out and apply under the con­
ditions that exist in New York State. I am talking about one State 
and certain conditions of computation of certain values in a certain 
State. The big thing to vote on is the general principles of the 
Black schedule. As Mr. McShane has suggested, the question of how 
you should apply it in your own law or procedure is a matter of 
detail for the State.

Mr. L an sbu bgh . May I ask Mr. Hatch a question? Why do you 
feel that the determination of eye loss on the basis of the total per­
manent disability is a fundamental feature of this committee report? 
It does not seem so to me.

Mr. H a t c h . All I  can say about that is that the Black eye com­
mittee set out with a clean slate to investigate the whole problem of 
measuring loss of vision in eye injuries for purposes of compensation. 
What it arrived at was a principle as a basis for such measurement, 
namely, that eye losses should be measured in terms of percentage ox 
permanent total disability, which is exactly the conclusion which 
the committee on statistics arrived at several years ago. So far as I 
know that is the proper basis for measuring any permanent partial 
disability.

If you will allow me to interject a word of history, that is the way 
permanent partial disability was rated under the first compensation 
law in Germany, and it is still rated that way.

There is nothing new or revolutionary in tKe conclusion of the eye 
committee. As I tried to make plain in my paper, the committee on 
statistics arrived at the same results some years ago (only by a 
different route), namely, that the principle of measuring permanent 
disability by pi arbitrary number of weeks applied in all cases is 
absolutely arbitrary and has nothing in reason or justice to commend 
it, but is merely a good working way to get the matter settled. We 
found out how much loss of earning capacity a man had actually 
suffered; that was the loss he suffered for the balance of his life in 
permanent injury. That is what the eye committee said.
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I happen to know the type of their investigation. The members of 
that committee did not just guess. They went into plants and investi­
gated scores of cases of men who had suffered eye injuries, and their 
conclusions were based on careful investigation and measurement 
of what the man with a certain loss of vision was actually able to do. 
As far as my knowledge goes, their recommendation for measure­
ment of eye injuries is the most intelligent recommendation and is 
based on more real investigation of facts than any other rating of 
permanent disability that I know anything about.

Mr. D u x b u r y . I  have been listening to see if I could get any 
understanding of what we are all talking about. I have not made 
very much progress, but have got far enough to ask a question. It 
does seem to me that this plan that we are proposing is based upon 
a schedule of compensation that corresponds to the schedule which 
was adopted by this association as the proper schedule for measure­
ment of permanent partial disability; that is, that this is only another 
tool to work with on that plan.

So far as my information goes—I may be wrong about that—there 
is only one State in the Union that adopted that wise suggestion to 
change the schedule—the State of Wisconsin, I believe, adopted it in 
part. Are there any other States that have adopted it!

Mr. McShane. Wisconsin beat us to it.
Mr. McGilvray. California has adopted some of it; not entirely, 

but partially.
Mr. D u x b u r t . Then this resolution would perhaps help out in the 

first step, but to the rest of us who are still dragging along with our 
old-fashioned schedule of so many weeks for this, that, and the 
other, how would this help us?

Mr. P a r k s . I  am glad Mr. Duxbury has brought that up. I  find 
he is in the same quandary as we are in Massachusetts. We pay a 
man according to the disability he has suffered in his particular line 
of work. For instance, if a man who is a laborer with a pick and a 
shovel loses an eye, he can go ahead and do pretty much the same 
work. But if a fine-tool worker loses an eye he is totally disabled for 
the rest of his life. So we pay according to the individual loss.

This resolution would be of no benefit to us except that it may be 
used in this way: When this dispute does come before a member of 
our board as to whether a man is or is not able to work, some wise 
insurance man will say, “ You were at the convention when they 
decided that a man who had lost an eye lost only 18 per cent of his 
earning capacity. Therefore.he still has 82 per cent left and is able 
to earn his living, so he is not disabled at all.” That is the way it 
would work out with this resolution.

I  offer as an amendment that this convention recommend that in 
those States that give a percentage of wages for a certain specific 
injury this schedule be adopted and leave the other States out of it. 
That is merely a suggestion. If the convention wants to take it up, 
all right.

The C h a ir m a n . I  hear no second.
Mr. S te w a rt . I  confess I am somewhat surprised that a delegate 

to this association can not see what a resolution passed by this asso­
ciation is going to do. I f  the action of this association means noth­
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ing? then I think we had better adioum sine die and stop the organi­
zation entirely. Unquestionably the action of this association would 
have an influence on the legislatures contemplating a change in their 
system. If we have no influence at all, we are spending a lot of time 
and money rather foolishly.

All this resolution does is simply to put the association on record 
as being in favor of a change of method of evaluation. You adopted 
a schedule of rates, which we published in Bulletin No. 276, ana not 
5 per cent of you have ever operated under the schedule that you 
agreed upon, and fewer of you are doing it now than was true when 
we adopted the schedule. Unce in a while a legislature incorporates 
it in an amendment to the law; once in a while a new commissioner 
comes in, and in trying to find some change to make adopts the 
methods that we approve. Certainly you can not afford not to 
approve of a better method.

This matter has dragged along since the St. Paul convention. I  
do want to see it settled here this afternoon and wipe it off the slate.

Doctor M cB ride . I heartily agree with the motion, with this men­
tal reservation—I was wondering what effect it might have on the in­
dividual who was suffering without his knowledge from some dis­
ability which probably brought on the injury, whether trivial or not. 
That is the only thing I am concerned about. If a man loses an eye, 
I am perfectly willing to go all the way. But what effect would that 
have on the great mass of people suffering from defective vision, 
which would be disclosed for the first time when the accident 
occurred ? How would it work out? Would that be disadvantageous 
to the people responsible for paying compensation or not?

The C h a i r m a n . We have about that same trouble now in deter­
mining the amount of vision lost when men come before us who have 
been that way for some time.

Mr. McCoUi. I have listened with a great deal of interest to the 
discussion which has been going on. I have heard the secretary 
say that this schedule would be an improvement. Possibly we are 
behind the times in Minnesota, but there we have a fixed sum for 
permanent total disability; that is $10,000. Permanent total dis­
ability is described as loss of both eyes, loss of both arms at the 
shoulders, loss of both legs at the hips, and total paralysis. There 
has been some confusion in my mind as to whether you were going 
to figure that disability at 25 or 18.2 per cent. As 1 understand it, 
there is something in the report saying that a man is industrially 
disabled 18.2 per cent. Is that right, Doctor Donohue?

Doctor D o n o h u e . Yes.
Mr. McColl. In Minnesota we pay 100 weeks for the loss of one 

eye and two-thirds of the wage, with a maximum of $20; so that 
many men with the loss of one eye would get $2,000 for the loss 
of one eye. If it were 18.2 per cent that was figured on our total 
permanent schedule, they would get about $1,820 or $1,900 plus, 
a little over; if 25 per cent, $2,500. That percentage, I take it trom 
the discussion here, is irrespective of the wage that the man earns. 
Of course, to get $20 a week, in Minnesota, he must have earned 
$30 or more per week. I  take it that in the proposition here the
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amount of wage earned is not considered the same as it would be in 
the other schedule. Am I right?

Mr. S in c la ir . It is computed the same as partial disability.
Mr. D u x b u r y . According to the rules applying in our State, it 

might result in taking a little longer to get it.
Mr. Stewart. It has been one of the misfortunes of this organi­

zation from the start, perhaps necessarily so, that it has Deen 
impossible for us to see the forest for looking at the tree. It seems 
impossible to grasp a principle, a general theory of a thing, for ana­
lyzing what each State does. If you are in favor of the principle, say 
so; i f  you are not, say so; and let us get this settled once and for all. 
It has dragged along four years now, and it is not much to our credit 
that we can not decide whether or not we want to adopt that report.

Mr. W ilco x . I would not want to see this convention say to the 
American Medical Society that we do not approve of the studies 
it has made on this matter of the determination of the extent of loss 
of visual efficiency. I am fearful that we are so at swords’ ends here 
that we are going to do something harmful to ourselves. I want to 
see this principle the Medical Society has recommended adopted.

I  wonder if we can not agree to this—if so, I am willing to make 
it as a motion: That it is the sense of this convention that the plan 
proposed by the American Medical Society for the rating of dis­
ability of eyes, in so far as it takes into consideration direct vision, 
depth vision, and field vision, and the muscular functions, shall be 
approved as the plan for the measurement of eye disabilities under 
compensation, reserving to each State the right to determine whether 
that shall be a system which takes a percentage of permanent 
total disability or otherwise.

[The motion was seconded by Mr. Williams.]
Doctor D o n o h u e . That is really the approval of the report; 

that is exactly what we want.
Mr. D u x b u r y . I  do not think that this association should accept 

something which it is not convinced is right, merely because it has 
come from on high—we do not know what is the matter with it but 
we ought to give it our approval. That kind of approval will soon 
result in the recommendations of this association being a dead letter, 
as they ought to be.

I f we can not understand what we are doing and know the merits 
in the case, we should not recommend it to anybody else. I  think 
that no one should be chided for asking questions about this and 
trying to understand its merits, so that i f  it ought to be enacted into 
the laws of the States of this Union we can be intelligent advocates. 
That is my purpose in asking these questions.

I have been impressed with the thought, and probably others of 
you have, that in trying to make an award for an eye injury based 
upon our crude schedule of so many weeks and trying to determine 
the percentage of disability for that particular eye, we are doing it 
by unscientific methods, and are taking the crude guesses of men 
who do not know any more about it than we do; perhaps we may 
give one 50 per cent of total loss of the eye, or 75 per cent, and 
probably another 60 per cent or 30 per cent. It may not be quite so 
bad as that, but there ought to be some method of determining the
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physical facts, as this report suggests, involved in the function of 
the eye, and then from the determination of those physical facts 
we could get a more accurate determination of what is the per* 
centage of disability while we have to work under the schedules we 
have. Of course, when we get better schedules adopted, it will 
work out much more easily.

At the St. Paul convention, where this matter was adopted, I  
protested that this matter needed more debate. It was there sug­
gested, in the spirit that it had been dragging along and we wanted 
to get rid of it, that it be adopted in order to have something definite. 
We do not want to get rid of anything that is worth while until we 
know how we feel in the matter. If we can not afford to spend 
that much time on it, if it is not worth while to comprehend it, we 
had better do as I have heard it said—when in doubt, vote “ No ” as 
a wise vote. It is a true saying, I think. Unless we are satisfied 
that the thing is worthy, that we ought to stand behind it, we have 
a right to oppose it until we can be made to understand its merits.

I am convinced this is a very valuable report. I have studied it 
considerably. Besides that, I will do with it as I have done in a 
great many other instances—I frequently adopt the conclusions of 
men who know a great deal more than I do, as I think we all do— 
and I will vote for this report.

Mr. McShane. I would like to withdraw my motion, with the 
consent of the second, and adopt the suggestion of Commissioner 
Wilcox, of Wisconsin, and second his motion; that is, that we adopt 
the factors set out in the Black report for measuring the disability 
or the loss of visual efficiency of the individual. I think I am per­
fectly safe in doing that, because at the St. Paul convention after 
two hours of debate we adopted the principle I am speaking about.

[The second consented to the withdrawal.]
The C h a i r m a n . Y o u  have heard the motion. I do not want to 

shut off any argument or discussion, but want merely to tell you 
that we have not much more time.

Mr. H a t c h . What is the difference in effect of the adoption of 
this motion or that of the original one? The committee does not 
recommend any amount as compensation for the loss of an eye. It 
merely presents a method of measuring visual efficiency. I can 
not see that this last motion is anything other than a restatement 
of the original motion. I want to be sure I know what we are 
indorsing.

Mr. W ilcox . I had the thought, Mr. Hatch, that this report is 
so built up around the idea of 25 per cent for total loss of vision of 
an eye as to give members the impression we were adopting some­
thing they did not want to apply to systems they are now working 
under. After all, they get those figures from the relating of meas­
urements of visual efficiency, depth of vision, field vision, etc. If we 
can adopt that part of .the report which uses the same relation 
of those factors and still not bind ourselves to say the loss of an 
eye means 25 per cent of permanent total disability, I think we will 
have accomplished a lot. We will at least have that system of deter­
mining what is the loss of visual efficiency in the working function 
of the eye. Then we can take it and apply it to permanent total
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disability or apply it to your weeks for loss of eye, or whatever 
method of compensation rating you use. That will preserve har­
mony and accomplish something.

Mr. H a t c h . I hate to delay this matter, but that is the most dan­
gerous thing you can possibly do. To go back home and take 
present limits for loss of eye in a certain number of weeks—it is 160 
weeks in New York—and apply the Black method of measurement, 
would very decidedly lower your awards for loss of an eye. That 
is exactly what would have happened if we had gone on with 
160 weeks’ limit. You can not very well divorce the method recom­
mended by Doctor Black’s committee from the principle which it 
laid down as the basis for the whole thing: that in trying to measure 
it you must measure a percentage of permanent total disability. It 
recommends on that basis and if you have another arbitrary basis, 
you get a totally different result from Doctor Black’s.

Mr. B y n u m . I  am not ready to vote upon this matter. I  am going 
to make the motion that Mr. McShane’s motion be tabled.

The C h a ir m a n . The motion before the house is the motion sug­
gested by Commissioner Wilcox of Wisconsin. Mr. McShane with­
drew his motion and consented to indorse the motion of Commis­
sioner Wilcox. Are you ready to vote?

Mr. W ilco x . May I  say one think? Mr. Hatch thinks my motion 
is dangerous. I  realize perfectly that measuring according to the 
standard set up by the American Medical Society may mean reduc­
tion of the amount of recovery. I  am perfectly sure that in a large 
number of cases that is exactly what will happen. But if it does 
mean that, it means it because we have been measuring inaccurately. 
I f all usefulness of that eye is gone, then it will be compensated in 
any of our States according to our present tables; we will not need 
any method. On the other hand, if  it is only partial loss, then we 
will determine the extent of that partial loss by these factors which 
the American ̂ Medical Society has applied, and then take that rela­
tive proportion of the schedule, whatever it may be.

Mr. H a t c h . Pardon me for being so insistent, but we had a big 
fi^ht in the New York Legislature last winter and we had to go into 
this matter very thoroughly. What was brought out was just this— 
that if you apply the Black committee method to a fixed limit, of 
weeks, you get a totally different result from what that committee 
recommends. It recommends that you apply its figures and its 
method, taking into account central vision, field of vision, binocu­
lar vision, on the basis of the percentage of loss of the whole combi­
nation of vision the man has in two eyes; namely, a percentage of 
total vision, not a percentage of a fixed number of weeks for one eye. 
That is something it left out of consideration. I  am very much 
concerned about it.

If you want to go on record as taking the Black committee report 
and applying it in a State where you have 150 weeks for the loss 
of one eye, I  am totally opposed to such action, because I think it 
will result in an injustice. It will result in producing effects that 
Doctor Black’s committee never intended. It is important that you 
either approve the fundamental principle on which it works or do 
not. I f you take something else, you need to construct your motion 
very much more carefully and in a different way.
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Mr. O ’B bien . In the fourth paragraph of Doctor Black’s report, 
Section I, beginning at the fourth line, it says:

In the interest of uniformity, definiteness, and justice, it is urged that 
compensation statutes be so changed that awards for ocular disability shall 
be based on the percentage of permanent disability only.

I f that is all we are to debate, I can not see why we are doing 
all this arguing. If that be true, I can see no objection to Mr. 
McShane’s original motion.

The C h a irm a n . The motion before the house now is the motion 
framed by Mr. Wilcox, presented by Mr. McShane. Are you ready 
to vote ?

[Mr. Brown moved an amendment that the association adopt the 
original report. The motion was seconded by Secretary Stewart, 
ana the question was put to a vote and carried.

Meeting adjourned.]
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CHAIRMAN, JOEL BROWN, CHAIRMAN IDAHO INDUSTRIAL ACCIDENT BOARD

The C h a ir m a n . The first paper we are to have this morning is 
that of “ The value of the conference system in the adjustment of 
compensation,” by Mrs. Emma Fall Schofield, of Massachusetts.
THE VALUE OF THE CONFERENCE SYSTEM IN THE ADJUSTMENT 

OF COMPENSATION DISPUTES
BT EMMA FALL SCHOFIELD, COMMISSIONER MASSACHUSETTS DEPARTMENT OF 

INDUSTRIAL ACCIDENTS

We have been brought up in the belief, have we not, that the most 
satisfactory and expeditious manner of settling, or at least clari­
fying, a disputed matter is to talk face to face and eye to eye with 
the man or woman who may, through a misunderstanding or only a
Sartial realization of the truth, diner from us to a greater or less 

egree ? An informal getting together, where the parties talk back 
and forth, asking and answering questions, is more conducive to good 
feeling and real understanding than a formal hearing where wit­
nesses are sworn, examined, and cross-examined.

So you may ieel that in explaining why, and giving arguments 
for, the adoption or retention of the conference system in relation 
to compensation disputes, I am trying to demonstrate a proposition 
that is axiomatic and that time which could be used to better advan­
tage is wasted in presenting arguments in favor of an indisputable, 
self-evident truth. But although you may all be believers in the 
conference system, you may be interested to know what our experi­
ence in Massachusetts has been and what value we place upon it 
after having used it over a period of 14 years.

As a definition of the word “ conference,” Webster gives the fol­
lowing: “ The act of consulting together formally; an appointed 
meeting for discussing some topic of business.” Now, if Mr. Web­
ster had only said, “  The act of consulting together informally,” he 
would have described more accurately our Massachusetts conference 
method.

Before enumerating and discussing the various matters in re­
lation to which adjustments have been reached or where the situa­
tions have been clarified by means of conferences, it might not be 
too presumptuous to suggest that this feature of our procedure 
which we are considering might be adopted with advantage by our 
law courts.

The statute under which the Massachusetts Industrial Accident 
Board acts provides that in cases where the insurer and employee 
are unable to agree either party may ask for a hearing, which 
hearing shall be held before a member of the board, who shall 
make such rulings o f  law and findings of fact as the evidence 
warrants. This requires a proceeding similar to, although a little 
less formal than, the ordinary court trial.
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It is true that no other proceeding is provided for by the statute, 
but, entirely apart from the statute, the board has adopted this 
intermediate step, a conference, which is, as has already been stated, 
an informal discussion. To the conference the parties are invited 
and, in company with a member of the board, the questions at issue 
are brought out and a settlement of the disputed points reached, 
if possible.

A great many of the disputed cases are disposed of in this manner 
without a formal hearing being necessary. But in cases where no 
final disposition is arrived at the conference brings out the points 
on whicn the parties do not agree, with the result that when the 
case goes to a nearing very little time has to be expended on mat­
ters of proof outside the rea’ * ' ’

CONFERENCE SYSTEM IN ADJUSTMENT OF DISPUTES 2 1 5

attendance of witnesses. Tli w
fees to the parties if the case is disposed of is obvious.

In the event that the case goes to a hearing after the conference, 
there is a similar saving of time, only to a lesser degree, because 
of the narrowing of the issue brought about by the elimination, as 
a result of the conference, of the matters upon which it was found 
that the parties did not really disagree.

As a result of the conference system, the Massachusetts Industrial 
Accident Board has been able to dispose of an amount of work 
which would have been utterly impossible if the statutory procedure 
had been followed in every case. With an original board of five 
members, now increased to seven, six men and one woman, a stupen­
dous number of cases are disposed of yearly. Hearings or all kinds 
during the first year of the law (1912) numbered 1,220; during the 
past year the number, including reviews and conferences, was approx­
imately 6,000 to 6,500.

When it is recalled that the questions which come before the 
industrial accident board present, within the scope of the compensa­
tion law, the same issues which are raised in any other trial, it 
would seem that the experience of the industrial* accident board 
indicates that a similar method might meet with success if adopted 
by our law courts.

It is surprising how the real truth of a matter, which many times, 
unfortunately, can be camouflaged by the formalities of a nearing, 
is brought out at an informal face to face and eye to eye friendly 
discussion. And the commissioner, whose duty after all is to see 
that the workmen’s compensation law is properly administered, can 
be most helpful with suggestions and advice at these informal 
meetings.

Those of you who have visited the English law courts will re­
member how the presiding justice leans over the bench and takes 
part in the trial, and the promptness with which cases are disposed 
of in England is well known. I remember three cases being finished 
in one moniing’s session, during a visit to the English courts, any 
one of which would have dragged through our common-law courts 
for a week or more. The American visitor is impressed by the lack 
of technicality and the comparatively few objections which are made 
by counsel to the admission of evidence. The chief aim seems to be 
to get at the truth as quickly as possible.

being informal discussions
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My enthusiasm for our industrial accident board method of pro­
cedure increased tremendously after visiting the English courts and 
1 personally felt that our hearings under the workmen’s compensa­
tion act were much more like the English court trials than were 
those in our American common-law courts. The tendency seems 
to be, in England at any rate, to get away from time-wasting form 
and to adopt a method of procedure which will get at the truth of the 
matter as expeditiously as possible.

Some of you may nave read an article in a recent issue of the 
Saturday Evening Post by Frederick Orin Bartlett, in which he 
gives his impressions of American lawyers and American court pro­
cedure, after sitting as a juryman for a number of weeks in one of 
our Massachusetts counties. Is our law and procedure designed, he 
asks, to obscure the truth as much as possible from the poor jury­
man who is trying to find out what it is all about ?

So, perhaps, our informal industrial accident board hearings may 
be a step in the way of progress and an indication of what our 
common-law trials may later become. And the conference, a still 
greater step in advance, may if adopted make less crowded the 
congested court dockets and give relief to litigants who now loudly 
complain of the law’s delay.

And now for a brief reference to the more obvious matters in 
relation to which our industrial accident board conferences have 
been found to be helpful.

First of all, there comes to my mind the employee who refuses to 
sign compensation agreements in regard to disability compensation 
or specific compensation, which signing the insurer maintains is a 
“ sine qua non ’’ to the payment of compensation. The chances are 
that some friend has filled the employee’s head with misinformation 
or else he is-afraid that he is signing away his future rights for less 
than the law allows him. This, then, is a case that should be marked 
for a conference, so that the commissioner, in an informal way, may 
explain to the employee simply and clearly his rights under the 
workmen’s compensation act.

And then there is the case where the employee refuses to accept 
the medical treatment which all the doctors, including the board’s 
impartial examiners, maintain is clearly indicated, and without 
which the employee faces permanent disability, or possibly death. 
At the conference which is held in this case the board member, who 
the employee feels is a disinterested party, tries to present the rea­
sons why medical treatment should be accepted and the results which 
will follow if it is refused.

Often at a conference an employee who has been out of work for a 
number of months on account of an accident but who, although 
practically recovered, hesitates to make the plunge and go back to 
work again, is given by the commissioner just tne encouragement 
and boost that he needs. And very often at a conference the annoy­
ing matter of “ average weekly wages ” can be straightened out with­
out a hearing being necessary.

Numerous conferences  ̂ too, are held on the matter of vocational 
rehabilitation, the question being what new trade the injured em­
ployee can learn in which his disability will not be too great a handi­
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cap. At these conferences the supervisor (Mr. Dallas) or assistant 
supervisor (Miss Lowney) of the vocational rehabilitation division, 
formerly connected with our department but now a branch of the 
department of education, is asked to sit in and make suggestions 
in regard to the trade or trades best suited to the employee’s condi­
tion and the opportunities offered by the State for the learning of 
these trades.

Very often, as a result of these conferences and the department’s 
cooperation with the vocational rehabilitation division, an unskilled 
workman, having received a serious injury in his employment such 
as the loss of an eye, an arm, or a leg, is able, after having learned 
a new trade, to earn more money than was being received prior to 
the accident.

In this connection there comes to my mind the case of a Polish 
laborer, Michael M., rather above the average in intelligence, who 
as a result of an accident sustained a double rupture, a fracture of 
several ribs, and a rather severe injury to the chest. Compensation 
was paid for a long period of time, the insurer’s representatives 
meanwhile having attempted to get the employee back into in­
dustry in view of the fact that their medical evidence indicated that 
Michael was physically capable of performing certain types of light 
work. Relations between the employee and the insurer were, how­
ever, badly strained and nothing could be accomplished in that 
direction.

Finally, a conference was assigned in the case on the initiative of 
the board, the insurer having asked for a hearing, and a definite ad­
justment was arrived at. The conference was presided over by a 
member of the board, with the supervisor of vocational rehabilitation 
present. The employee readily understood that the commissioner 
and supervisor were his friends and that their advice was disinter­
ested. Michael’s doubts as to his future were cleared up. He ex­
pressed his willingness to accept light work if it could be furnished 
but stated that he preferred to take a course in gardening, in which 
he was interested, under the direction of the vocational rehabilitation 
division.

The supervisor knew from past experience in placing men with 
gardening knowledge and experience that remunerative employment 
was available and a lump-sum adjustment was suggested by the com­
missioner for the consideration of the parties. It was finally deter­
mined, after discussion, that this was a proper solution of the entire 
difficulty, and the case was settled by the payment of a substantial 
lump sum. Later developments proved that this settlement was ad­
vantageous to the employee, since he obtained and now holds a posi­
tion as head gardener, with duties mainly supervisory in nature and 
with a much higher wage than he earned prior to his accident.

Not long ago I was delighted to learn that one of our employees 
is achieving a marked degree of success in his own battery business, 
which he was persuaded to learn at a conference in which the super­
visor of vocational rehabilitation was present. This young man, a 
laborer, with only a grammar-school education but with a good deal 
of native ability, was clearly unable to perform heavy work because 
of a spinal injury. But as a result of a lump-sum settlement
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awarded by the board he was able, after finishing the course offered 
him by the State, to start a small battery business of his own; and— 
this is the best part of it—he is happier, he says, than he has ever 
been before in his life.

It should be understood, of course, that conferences are not ar­
ranged primarily for the purpose of bringing about lump-sum ad­
justments. Their chief purpose, as has already been indicated, is to 
settle satisfactorily, in accordance with the provisions of the act, dis­
puted cases which otherwise would be assigned for formal hearing* 
Occasionally, as in the two cases referred to above, lump-sum adjust­
ments are arrived at, but these settlements are merely incidental and 
recommended by the commissioner when it seems for the best inter­
ests of the employee to have his case adjusted in that manner. At 
a conference, which is so much more intimate than a formal hearing, 
the commissioner is able to determine whether or not the employee is 
the type of man or woman who would really benefit by having his 
or her case adjusted on a lump-sum settlement basis.

Then there are certain types of employees, very often women, to 
whom a regular hearing, where they are subjected at times to a 
more or less grueling cross-examination, is a strain almost more than 
they can bear. To people of this sort a conference is a veritable 
blessing.

Some months ago a hearing was held before me in the case of Miss 
X, a nurse, who had been receiving total disability compensation 
from the insurer because of an injury to the right "hand sustained 
while working as an attendant in a private insane hospital. The 
insurer contended that the time had arrived when the employee 
should return to her old work, or that she should take up some other 
employment.

It was brought out in evidence that while doing night duty Miss 
X, a young woman of small stature, was left alone in a locked room 
with an insane patient, a large woman with suicidal tendencies. 
During the night the patient, while attempting to wrest the nurse’s 
keys away from her, managed to get Miss X ’s right ring finger in 
her mouth and chewed it almost to a pulp before finally, after an 
hour or more, she let it go. Sepsis developed in the hand and at the 
time of the hearing it was evident that the ring finger itself, or rather 
what was left of it, had lost all function and that the gripping power 
of the hand as a whole was greatly weakened; but the condition of 
the employee’s nerves seemed to be the most disturbing factor in 
the case and whenever the horrible experience was lived over again, 
Miss X  became almost hysterical.

It was very obvious that, because of the neurotic condition alone, 
this employee was unfit to resume her work as a nurse of insane 
patients, and it was equally obvious that another hearing, which 
might have to be held at some time in the future, would be the very 
worst thing for a woman in her condition. But here again the situa­
tion was clarified by the informal conference. It appeared that Miss 
X  had a friend who, having some capital but not sufficient, was anx­
ious to buy out a gift and novelty shop in a very good location and 
was desirous of having Miss X  go into partnership with her. After 
one of the board’s inspectors had investigated the matter and re­
ported that the proposition seemed to be a good one, the commissioner
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recommended to the board for its approval .the substantial lump-sum 
settlement which the insurer finally agreed to pay and which the 
employee was willing to accept. The sequel to the story is that Miss 
X ’s health is much improved and that her business is prospering.

I must not omit to mention the conferences which the director of 
the division of industrial safety of the department of labor and 
industries (Mir. Meade) is asked to attend. Our industrial accident 
commission endeavors to cooperate to the fullest extent with the 
department of labor and industries, and although there is constant 
communication by the written word between the two departments, 
there are cases where much can be accomplished by representatives of 
the two departments sitting down together with the employee 
present.

Sometimes, when an employee states at a conference that the ma­
chine on which he lost four fingers was the same one on which a 
fellow employee lost two fingers one week previous, the commissioner 
telephones upstairs and asks the director of the division of industrial 
safety if he will not come down for a few minutes and listen to the em­
ployee’s story. Mr. Meade, ever willing and cooperative, always comes.

Many things come out at these informal conferences that do not 
appear at the hearings. It sometimes develops that children under 
14 are working in certain industrial plants; that minors are being 
employed without certificates; that employees are being allowed 
to clean machinery while in motion; that safety devices are not 
being used; that precautions are not being taken to prevent fume, 
gas, and lead poisoning, or the contraction of anthrax, lung condi­
tions, skin infections, etc. The commissioner immediately conveys 
this information to the proper authorities so that a thorough investi­
gation of conditions may be made and proper action taken.

Nor must we forget the conferences that are deemed advisable by 
the single member after receiving the insurer’s request for discon­
tinuance of compensation payments. Sometimes it develops that the 
insurer is so impressed by the employee’s sincerity as to his con­
tinuing disability, after talking with him and observing him, that 
he withdraws his request for discontinuance and continues paying 
compensation. Then again the employee at the conference may be 
persuaded that it will be for his best interest to make a bona fide 
attempt to resume employment in spite of some slight residual dis­
ability. And what An immense amount of physical and mental 
vitality the commissioner often consumes in convincing certain types 
of employees that they will be -much better off by the performance 
of work suited to their condition and that staying at home and 
thinking about their troubles are the very worst things for them.

Our board records show that in more than 50 per cent of the death 
cases where liability is admitted but dependency is questioned, the 
matter is amicably and equitably adjusted at a conference without 
a hearing being necessary.

There are certain cases, too, where the commissioner feds that he 
or she will be better able to act upon the employee’s or the insurer’s 
request for an impartial examination after a conference. And many 
times the presence at the conference of our medical adviser, Doctor 
Donogbue, is found to be most helpful. Thera there are the cases 
where the insurer agrees to pay whatever additional compensation
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the commissioner feels is due for certain specific injuries after observ­
ing the injured employee at a conference, thus eliminating the neces­
sity of a nearing. Nor must we forget that many disputed medical 
bills are adjusted at conferences. In fact, there seems to be almost 
no end to the uses to which conferences can be put.

Perhaps no more significant example of the value of this feature 
of our procedure could be found than the case of a young Italian, 
Nicholas A., 18 years of age, a macaroni maker, who sustained a 
severe crushing of the left arm from the tips of the fingers to 
the shoulder as a result of having the arm drawn through the rollers 
of his pressing machine. At the end of two years, in spite of re­
peated skin grafts, there still remained on the employee’s left elbow 
an open sore a little larger than a 25-cent piece, which would not 
heal and which increased in size when the employee attempted to 
use the arm.

It appeared that there was an Italian surgeon in Boston, in whom 
the employee had great confidence, who guaranteed to give Nicholas 
an arm as good as new by performing upon him a very unusual oper­
ation. This operation consisted in slitting the employee’s abdomen 
and placing his injured arm therein, drawing the flap over the elbow 
and allowing the abdominal skin to form a new covering over the 
unhealed portion of the boy’s elbow. The charge for the operation 
was to be $500. The insurer, however, advised by its doctors, felt 
no confidence in the success of the operation and refused to furnish 
the desired treatment. The case was, however, set for a conference, 
all parties, including the Italian surgeon and two members of the 
insurer’s surgical staff, being present.

The commissioner, impressed by the fact that without an operation 
there was practically no chance of improvement, but that with an 
operation tne employee had much more than an even chance of re­
covery, strongly recommended that it be furnished. And what a 
success it proved to be. To-day Nicholas, with two fine strong arms, 
is no longer physically incapacitated, and is earning a good living 
for himself and his mother.

And how proud the Italian surgeon was the day he brought his 
former patient to the statehouse and had him lift, with the once 
disabled left arm, a big office chair from the floor to a point above 
his head.

What pages from the book of life these conferences are, after all, 
and how all our experiences and everything we have learned works 
in to help the commissioner in his or her contact with these injured 
employees. Only the other day, finding difficulty in conversing with 
a deal and dumb workman, who could scarcely read and write, I  
suddenly remembered that as a schoolgirl I had become quite expert 
in the use of the deaf and dumb alphabet. And how delighted the 
employee was when he found that I could use and understand his 
own sign language.

Quiet, encouraging talks with high-strung young girls who feel 
that they can never return to work in the factory in which they have 
been injured, the planning of ways and means with the widow who 
does not know how she is going to bring up her children now that 
the family income has been reduced by the loss of her husband’s 
salary  ̂helpful advice to the injured employee whose wife claims 
that his compensation is not spent for the support of the home,
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and so on ad infinitum. We can truly say in Massachusetts tha< 
the conference system has proved to be not only valuable, but in­
valuable.

In Gould’s case (215 Mass. 480), the supreme court said, “ Th< 
intent of the legislature must be determined by a critical examina­
tion of the words of the statute in the light of its humane purpose 
and its beneficent aims.” And so, with the purpose of compensating 
the injured employee during his disability and getting him back 
into industry as soon as possible, the Massachusetts Industrial Ac­
cident Board is endeavoring to interpret the act broadly and in a 
common-sense way. Practical methods have made it possible to 
administer a most difficult law with efficiency and general satis­
faction.

DISCUSSION
The C h a irm a n . What is the pleasure of the convention concern­

ing this paper? Do you wish to discuss it now? It occurs to me 
that the paper is of such value that if we should go on with the 
other papers and not have any discussion that the good things would 
not be as apt to take lodgment in our minds as they should.

Mr. P arks. I am a colleague of Mrs. Schofield’s, and I  want to 
say how proud I was to listen to the lady with whom I have worked 
for the past four years in Massachusetts, who has so well covered 
the ground. Of course, I do not know just what the system is in 
the other States; our object is simply to show you what we do in 
Massachusetts. We are here to learn what other States do.

In Massachusetts our principal aim is to rehabilitate injured 
employees, not to give them money, not to give them lump sums, 
not to give them a definite stated sum for a certain injury irre­
spective of disability, which I fear is the mode in most States, but 
to pay them compensation while they are disabled, and then to 
try to rehabilitate them so they may get back their earning ability, 
so that they will no longer need the compensation to which they are 
entitled.

Mrs. Schofield has well told you of the various cases we take 
care of. Had I known that she was going to talk about that young 
Italian boy, I could have brought along a picture of that operation. 
It was the most marvelous surgical operation I have ever witnessed. 
I f we had given him a lump sum, he would probably have been a 
cripple for life. The money might have lasted a year or so, but 
he would have been a cripple for the rest of his life, because he 
could not have had the operation unless the doctor was assured 
that he would be paid for it.

With reference to these conferences, I want to make one sugges­
tion, particularly for the benefit of the insurance companies, so mat 
their representatives may take it back to their home offices—that a 
representative of the insurance company should be present who has 
power to act, who can say to the members of the board having the 
conference, “ I  agree to this,” and that statement will be final.

One of our greatest troubles is that the adjuster will come to the 
office and talk with the board, sometimes spending an hour discuss­
ing the case, and then will say, “ I will refer it to Hartford,” or 
wherever the home office may be. After a while we hear that the 
proposition has been turned down by someone sitting in the high
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office in Hartford or some other place. That is very annoying. It 
means that the man who represented the company has not been 
able to present the matter as it was presented at the conference, and 
the result is that a great thing is abandoned because the man at 
the home office did not know just what the situation was, because 
he was not there to get it.

I f  the insurance companies would only instruct their various 
branch offices to send a man to the board conference with power 
to act, so that if he is convinced we have convinced the company, 
it would be a great help to us in Massachusetts.

I have already talked to one of the head men of a company here, 
and he said that it was an excellent thing, and he would try to see 
that the suggestion was followed up. I f all the companies would 
do that, it would be a great help.

I have been very much gratified to see how the insurance men 
have attended the meetings here. It is a great thing to get ac­
quainted with these men, to know who they are, to look at them 
and to talk with them. It has been very beneficial to me and very 
profitable. I have talked with all these men representing insurance 
companies, and I have been glad to talk with them. I have obtained 
a lot of information. I wish they would hover around every con­
vention.

One thing I have learned is that Massachusetts is not paying 
enough compensation. I would appreciate it if some of the dele-
fates would furnish me with some of their figures to remind me of 

ow much they are paying. I do not think our employees are 
getting enough.

The C h a i r m a n . The next paper is “ Cooperation of State juris­
dictions with the United States Bureau of Labor Statistics in the 
development of national accident statistics and national safety 
codes,”  by L. W. Chaney. This evidently is a paper of great value, 
because Mr. Chaney gives it.
COOPERATION OF STATE JURISDICTIONS WITH THE UNITED

STATES BUREAU OF LABOR STATISTICS IN THE DEVELOP­
MENT OF NATIONAL ACCIDENT STATISTICS AND NATIONAL
SAFETY CODES

BY L. W. CHANEY, OF THE U. S. BUREAU OF LABOB STATISTICS

A year ago at Salt Lake City a paper was presented which en­
deavored to establish—

1. That national accident statistics in industries not now covered 
were a necessity in an efficient accident prevention program.

2. That such a system of statistics can be built up only by coopera­
tion between the States and some national organizations.

The present paper records what has been accomplished in the di­
rection of cooperative effort and also attempts to forecast the possi­
bilities of such effort in the future.

At the very outset of the campaign for the enactment of compensa­
tion laws the Association for Labor Legislation organized a com­
mittee to prepare a form for use in reporting accidents. This form 
was adopted in a number of States, and when the statistical com­
mittee oi this association was formed in 1915 the form was used by 
it as the basis of the blank shown in Bulletin No, 276 of the United
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States Bureau of Labor Statistics (page 21), on the standardization 
of accident statistics.

This bulletin represents a large amount of serious effort on the
£art of the committee, originally under the chairmanship of E. H. 

>owney and later under that of Leonard W. Hatch.
This association has repeatedly taken action in the nature of 

indorsement of the labors of the committee, but the association has 
no authority and the several jurisdictions have found it difficult to 
adjust the standard suggestions to their local conditions. As a 
result the methods of reporting and of handling accident data have 
become more and more diverse. While these differences are in many 
cases not great, the difficulties which they introduce in combining the 
data for national purposes are very serious.

When in 1910 the Bureau of Labor Statistics was called upon to 
undertake a study of accidents in the iron and steel industry there 
were few standards by which the study could be guided. It was 
necessary to develop both a method of securing the data and the 
technique of handling. For a considerable time this and the labor 
of applying the methods developed so fully occupied the attention of 
the section of the bureau staff which could be assigned to this subject 
that it was impossible to attempt much outside this industry.

Later two small studies were undertaken in the experience of the 
builders of heavy machinery, such as engines, dynamos, locomotives, 
and machine tools. As these and the annual review of iron and steel 
became better known the bureau received urgent requests for informa­
tion in fields not covered bv any Federal agency. In the hope of 
finding an answer to some of these questions a member of the bureau 
staff was assigned to a special study of the reports issued by the 
several State jurisdictions. The nature of the discoveries resulting 
from this study can be judged by the title of the article which 
resulted.1

Later the available data were again assembled in Bulletin No. 339 
of the Bureau of Labor Statistics extending the consideration to the 
year 1921, and a bulletin (No. 425) is now in press bringing the 
presentation to the year 1924 and in some particulars to 1925.

In the hope of bringing about a more satisfactory condition a 
conference was called by the Secretary of Labor of representatives 
of the important industrial States. This assembled in Washington 
December 3 and 4, 1923.

Twelve States were invited to participate in this conference, eight 
of which were able to be represented and the others expressed interest 
and a desire to cooperate.

The conference was nearly unanimous in the view that the proposi­
tions of the Department ot Labor were reasonable and desirable to 
carry out. The delegates present agreed to urge their jurisdictions 
to undertake the compilation of the desired data.

It was agreed that a record of exposure and accidents should be 
sought through the State organizations for nine industrial groups, 
as follows:

1. Building erection.
2. Transportation and public utilities.
3. Metal products.
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4. Wood products.
5. Vehicles.
6. Boots and shoes.
7. Textiles.
8. Pulp and paper.
9. Flour.
Each group enumerated above was subdivided into subordinate 

groups.
The task of coming to a specific agreement with each of the sev­

eral State jurisdictions was committed to the charge of Mr. Carl 
Hookstadt, of the Bureau of Labor Statistics staff, and he was en­
gaged upon it at the time of his death. Since no other member of 
the bureau staff was in a position to take up immediately the 
work where Mr. Hookstadt’s death had left it, there was a consider­
able interval before it was possible to resume activity.

In this interval, while the project was in a state or suspended ani­
mation, a careful study was made of the returns which had come into 
the bureau from the States. It became evident that a plan which in­
volved the accumulation of data for the departments of the in­
dustrial groups stated above and for the causes of accidents would 
involve so much work as to render it impossible for the States to 
undertake the effort.

The determination of exposure has constantly been the item which 
has seemed most difficult to the State organizations. In considering 
this difficulty it appeared that information regularly coming to the 
Bureau of Labor Statistics offered a means of closely approximating 
the exposure. For a number of years information regarding 
“ volume of employment ” has been collected by the bureau monthly. 
This information is in part obtained directly from the concerns and 
in part from State organizations, which collect for their own pur­
poses. This information is now received from over 10,000 concerns.

From the records of the division of employment a list of estab­
lishments was selected, located in 12 States and representing 24 
industries. A form letter was sent to each of these concerns asking 
for a small amount of additional information, from which it would 
be possible to determine the exposure in terms of man-hours. A 
return was received from over 80 per cent of those approached. In 
this way was solved to a reasonable degree the problem which had 
seemed almost insolvable, namely, that of exposure.

The next problem was to secure from the States the accident 
records for the firms whose exposure had been determined.

For the year 1924 it was possible to secure this record from only 
3 States, namely, Illinois, Minnesota, and Ohio, including 18 indus­
tries. In 1925, 11 States contributed information covering 24 indus­
tries and 1,272 companies. In the case of the 3 States whose records 
in 18 industries were available for two years it is possible to make 
certain interesting comparisons. For example, in frequency of ac­
cident 12 industries show declining rates and 6 show increasing 
rates. It may not be simply a coincidence that in severity rates also 
12 industries show declining rates and 6 increasing rates.

Comparison of total rates for States is not of any great sig­
nificance, since States are not strictly comparable industrial unite. 
However, there is a certain interest in these totals and they are 
accordingly inserted here.
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NUMBER OF INDLS'J.ftlAL ACCIDENTS, AND ACCIDENT FREQUENCY AND SEVERITY RATES, IN SPECIFIED STATES, 1925

State
Num­
ber of 
indus­
tries

Num­
ber of 
estab­
lish­

ments

Full-year
workers

Number of cases Accident frequency rates 
(per 1,009,900 hours’ exposure)

Accident severity rates 
(per 1,000 hours7 exposure)

Death
Perma­

nent dis­
ability

Tempo­
rary dis­
ability

Total Death
Perma­

nent dis­
ability

Tempo­
rary dis­
ability

Total Death
Perma­

nent dis­
ability

Tempo­
rary dis­
ability

Total

Illinois................................. 13 129 51,339 21 134 1,737 1,892 a  14 9.87 • 111.28 12.29 0.82 9.69 9.27 1.78Indiana............................... 13 122 20,585 1 51 2,219 2,271 .02 .83 35.93 36.78 .19 .46 .59 1.96Iowa.................................... 9 54 11,974 2 49 889 922 .96 1.20 26.49 27.75 .36 1.91 .49 1.77Maryland............................ 12 52 7,199 1 12 478 491 .95 .56 22.13 22.74 .28 .84 .45 1.57Michigan............................ 7 44 165,918 48 .589 3,624 4,252 .19 1.17 *7.28 a 55 .58 .99 .16 1.64Minnesota.......................... 12 69 13,744 14 55 1,141 1,219 .34 1.33 27.67 29.34 2.94 1.46 .49 3.99New Jersey......................... 14 113 46,966 7 223 1,919 1,249 .93 1.03 14.65 5.71 .39 1.57 .21 2.09New York.......................... 15 131 79, aw 26 511 1,733 2,279 .12 2.43 18.25 10.80 .74 2.79 .37 3.99Ohio.................................... 15 161 43,213 13 120 7,943 7,176 .19 .93 54.32 55.35 .69 .93 .56 2.09Pennsylvania...... ............... 19 342 98,733 26 226 252 .26 2.23 (2) 2.48 1.54 1.66 O OA
Wisconsin........................... 11 73 28,083 12 95 1,631 1,738 .14 1.13 19.36 29 63 .*85 155

v J 
.41

«>• M  
1.81

Total......................... 1,272 555,998

l Does not indude temporary disabilities terminating in the first week. *Data for temporary disabilities not available.
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Certain deficiencies in the data must be pointed out. Illinois, 
Michigan, New Jersey, and New York do not include temporary dis­
abilities terminating in the first week. As a result the frequency 
rates for temporary disabilities are lower than they would be if such 
disabilities were included. The absence of these cases of short-term 
disability has some effect upon the severity rates, but it is so much 
less than the effect upon frequency that for practical purposes it may 
be disregarded. In view of the greater comparability of the severity 
rates further comment will be confined to them. It should also be 
noted that in Pennsylvania no record of temporary disabilities was 
available. Accordingly, in calculating rates for temporary disability 
in which Pennsylvania would naturally be included, the Pennsylvania 
exposure was not used. The Pennsylvania method of filing reported 
cases is wholly admirable from the standpoint of compensation ad­
ministration, but makes impossible an assemblage of the facts such 
as the Bureau of Labor Statistics desires to make. It is hoped that 
some modification may ultimately be devised which will make it pos­
sible to take account of temporary disabilities in Pennsylvania and 
the other States having similar fifing methods.

The concerns covered in 1925 employed workers equivalent to 
555,998 full-year workers, ranging from 7,199 in Maryland to 165,918 
in Michigan. The high figure for Michigan is due to the enormous 
development of the automobile industry there and the fact that the 
records therein are kept in such fashion that it is rather easy to 
get the facts. Practically all the automobile concerns in Michigan 
are self-insurers, so there is a separate record of their experience. 
Minnesota has the highest severity rate (3.99) due to unusual preva­
lence of fatalities. There follow in order New York (3.90), Penn­
sylvania (3.20), and New Jersey (2.09). A more detailed statement 
will be found in Bulletin No. 425, now in press.

The above indicates the present status of the effort to cooperate in 
the development of national accident statistics. Until the data have 
been assembled during a longer period the full significance will not 
begin to be apparent.

Intimately bound up with this matter of producing national acci­
dent statistics is that of developing national codes for the safety of 
the workers. The Bureau of Labor Statistics has been actively 
concerned in the formulation and distribution of these codes ar 
greatly needs your continued cooperation in order to make the *̂ 
effective.

It is worth while to restate as briefly as possible the facts regard­
ing the national safety codes.

The American Engineering Standards Committee was promoted i 
the first instance by five engineering societies with the purpose 
formulating standards of engineering practice. When, in the pro 
ress of the safety movement, it became evident that there was a 
need for uniform rules and regulations in American industry it v . ■> 
proposed that these codes should be prepared according to the pi 
cedure of the standards committee. After two large conferences at 
the United States Bureau of Standards in Washington it vas 
agreed—

1. That the standards committee should modify its constitution oo 
admit to membership other national organizations interested in its 
purposes.

2 2 6  c o o p e r a t io n *  a s  t o  s t a t i s t i c s  a n d  s a f e t y  c o d e s

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



2 . That a committee should be organized to canvass the situation 
and recommend such safety codes as the situation seemed to call 
for. This committee is now known as the safety code correlating 
committee.

3. That immediately upon the modification of the constitution 
and report from the correlating committee steps should be taken 
toward the production of a series of codes.

Under the changed constitution the 5 engineering societies associ­
ated with themselves other national organizations, including 6 de­
partments of the United States Government, and others, numbering 
at the present time 24 organizations or groups of organizations. The 
representatives of these “ member bodies” constitute the “ main 
committee.”

The steps in the production of a safety code such as that for 
abrasive wheels, for which this association is one of the sponsors, 
are as follows:

1. Certification by an accredited organization or a correlating 
committee or a conference called for the purpose, that there is a 
demand for the particular standard.

2. The standards committee invites some national organization, 
such as the International Association of Industrial Accident Boards 
and Commissions, to act as “ sponsor ” for the proposed code.

3. The sponsor organizes a ‘‘ sectional committee” for the formula­
tion of the standard.

4. The sponsor submits the personnel of the sectional committee 
to American Engineering Standards Committee.

5. The chairman of American Engineering Standards Committee 
designates a special committee to determine whether the sectional 
committee is adequately representative and properly balanced.

6. Special committee reports with or without suggestions.
7. American Engineering Standards Committee approves the 

sectional committee.
8. Sectional committee organizes and proceeds by subcommittees 

and meetings to formulate the code.
9. Tentative drafts prepared and widely circulated. Discussion 

held at safety congresses and elsewhere.
10. Sectional committee reports to sponsor the completion of the 

aode.
11. Sponsor submits code to American Engineering Standards 

Committee.
12. American Engineering Standards Committee appoints a spe­

cial committee to consider whether the code has been formulated in 
Accordance with regular procedure.

13c Special committee reports to American Engineering Standards 
Committee. ^

14. American Engineering Standards Committee approves the 
ode.
It has seemed desirable to present this matter in this degree of 

detail in order to emphasize the great pains which are taken to 
render it certain that m the production of a code every interested 

arty has had opportunity to be heard.
These projects of national accident statistics and national safety 

codes can not get very far unless the States stand behind them. The 
Department of Labor has been able to make some very substantial
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contributions to the success of the State organizations. The depart­
ment now indulges the hope that the States will desire to afford some­
thing ftiore than indorsement to the projects to which the department 
has committed itself.

It is now pertinent to suggest again exactly what cooperation is 
desired:

1. Cooperation in the revision of Bulletin No. 276, Standardization 
of Industrial Accident Statistics. This bulletin was prepared from 
the records of the committee on statistics of this association. It is a 
thorough and painstaking piece of work and deserves to be more 
closely followed than has been the case.

It is believed that a revision of this bulletin so far as the standards 
found therein are concerned would adapt it to more general use. 
The present volume contains a considerable amount of historical and 
argumentative matter which would be available to those interested 
in the present publication.

The revision could be devoted strictly to a jpresentation of statisti­
cal standards. It is important that if and when this is done conclu­
sions be reached which can be put in practice by all the States.

It has been suggested that this revision be carried out under the 
procedure of the American Engineering Standards Committee. It 
appears to the Bureau of Labor Statistics desirable that this should 
be done because—

(а) Experience with this matter has demonstrated that it pro­
duces more satisfactory results than can be secured by any other 
method.

(б) Such a revision will tend to bring the several States into use­
ful contact with the standardizing program.

If a revision such as suggested should be undertaken it would be 
entirely natural that this association and its companion, the Associa­
tion of Government Labor Officials of the United States and Can­
ada, should be made joint sponsors.

2. Early in 1927 information will be sought regarding accident 
occurrence in 1926. The Bureau of Labor Statistics must look to 
you not only to help in covering the ground covered for 1925, but 
to make possible a reasonable expansion. We desire to increase the 
coverage in the industries included in the 1925 list, and to add some 
other important industries. It should be possible to secure data to 
some extent from each State which has a compensation law. Ulti­
mately we would like to include some information from the Cana­
dian Provinces, since their industrial conditions are very similar to 
our own.

These, then, are the enterprises in which it would seem that close 
cooperation of the State jurisdictions with the Bureau of Labor 
Statistics might produce results of real importance.

The C h a irm a n . There are some books so diluted that we can read 
them all in one evening and get every idea in them. There are others 
that it takes‘ weeks to read. Doctor Chaney’s paper is like the 
latter. It is full of thought and will require careful consideration on 
the part of all in reading it afterwards. We will not take time for 
discussion now.

The next paper, on the same subject, is by John Roach, Deputy 
Commissioner of Labor of New Jersey.
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BY JOHN ROACH, DEPUTT COMMISSIONER NEW JERSEY DEPARTMENT OF LABOR

Ancient history seems to show that statistical information in some 
understandable form has been used from a primitive period to the 
present day, although the methods used in collecting this data are 
shrouded in an impenetrable mist that baffles the vision of those who 
attempt to pierce the dim past of mankind. We know, however, 
that when written records began to make their appearance they 
consisted largely of compilations of practices whose origin and 
authenticity depended on conjecture, legend, tradition, or myth, 
which had been handed down orally from father to son and from 
generation to generation.

At the beginning of early English history the common law of the 
country consisted of written and unwritten practices that, having 
received the sanction of antiquity or, as Blackstone observes, existed 
from a “ time whereof the memory of man runneth not to the 
contrary,” were considered valid rules of civil conduct and to-day 
are foundation stones in the systems of legal procedure that obtain 
in all English-speaking countries.

Many of the customs and practices involving the transfer of 
property rights, deeds of conveyance, contracts, and agreements 
between litigants, verified by oral understandings and supported by 
the testimony of eye witnesses only, that originated in the fathom­
less past may excite our curiosity and stimulate our sense of humor 
in an age when written records of many kinds are kept, but our 
amusement should be checked when we consider the confusion, doubt, 
and bitter disagreements that often arise when efforts are made to 
interpret some of the written laws framed by modern legislators. 
Undoubtedly the unreliable character of legendary information has 
made it an active agent in fostering superstition and race, religious, 
and nationalistic hatreds, while in the hands of intriguing, unworthy 
people actuated by greed or inspired by personal bias the sinister 
and provocative part it has played in causing wars between nations 
strengthens the belief that authentic and clearly stated information 
on public affairs always will play a prominent part in maintaining 
world peace.

It is sometimes as difficult to distinguish statistics based on facts 
from propaganda born of fancy as it is to separate truth from false­
hood, for the lines of demarcation are often so faintly drawn that 
a positive truth emerges from a conscious error, or a wild state­
ment made recklessly without investigation is sometimes true and 
worthy of taking its proper station in accurate, written records.

During the war much of the propaganda issued, often in the 
form of statistics, including the enormous strength of the German 
Army, crop reports, capture of prisoners, casualties, superhuman 
valor of German soldiers in battle or crediting them with grotesque 
and diabolical acts of cruelty to prisoners, salvaging dead bodies and 
converting them into lubricants, were the illegitimate fruits of a 
propagandist campaign the doubtful value of which has been 
seriously questioned by sober minds that believe that truth is mighty 
and will prevail.
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On the other hand, our competent military leaders, with a full 
knowledge of the enemies’ combatant powers, were able to estimate 
the size and strength of an army that could win a decisive victory, 
and therefore were in a position to assemble the right quantity of 
food, clothing, arms, ammunition, and shipping space required to 
place this fighting iorce in a combatant position on the western 
front.

As guesswork played no part in these determinations, they were 
carried out with remarkable vigor, precision, and success. Fancy, 
based on unusual circumstances, plays such an important part m 
shaping the birth of ideas that it is important to have records cover­
ing a long enough period of time available for inspection before 
forming a definite opinion.

A writer recently, discussing the source of superstition, declared 
that he was once riding with a party of friends on a narrow moun­
tain road that had an endless number of sharp curves from whose 
narrow edges could be seen a yawning valley with a brawling brook 
hundreds of feet below. On several of the curves cars were met 
going in the opposite direction, making a dangerous turn for the 
outside automobile. One of the party petulantly complained that 
intercepting cars were always met on a curve. The driver of the 
car, whose exception to this" statement caused a count to be taken, 
proved that in 12 turns of the road only 1 car had been met on a 
curve, while 6 cars had been met on the straight road. In this case 
the complaint was undoubtedly made on honest conviction, but the 
complaining party remembered the passing cars only because they 
had been met in a dangerous place and had passed unheeded the 
larger number of cars on the broad, straight road.

We were sitting on the hotel porch this summer enjoying a smoke, 
while a pleasant, warm rain fell steadily, when one of the party 
remarked: “ This has been the wettest summer in many years.
“ Yes,” acquiesced a fellow guest, whose enjoyment of his vacation 
had been interrupted by several wet days. “ Climatic conditions in 
this part of the United States are changing and we are having wetter 
summers and colder winters than when I was a boy.” This view was 
accepted without question by the half dozen guests present, whose 
comfort and enjoyment had in a measure been adversely affected by 
inclement weather conditions. I am sure this opinion is incorrect 
and that Weather Bureau records covering a 25-year period will 
show fairly average conditions and confirm our faitn in comparative 
weather stability.

The exceptional instance undoubtedly makes a deep impression on 
our minds, and opinions formed on conclusions drawn from these 
sources are usually unreliable and faulty. I remember when I was 
a boy we had two preachers in our town whose wild, unruly boys, 
because of their pranks and escapades, kept the whole village in a 
constant uproar. The impression prevailed in that town, despite 
the decency, steadiness, and docility of the sons of the successors of 
these clerics, that most, if not all, preachers’ sons were wild and 
unmanageable. Of course that opinion was false but as it was 
founded on unusual circumstances, repeated several times, it made 
a deep and lasting impression and formed the basis for a most unjust 
conclusion.
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Great historical wrongs that superficially have been charged to 
human cruelty, such as witch burnings, pogroms, and nationalistic 
persecutions that inspired the poet to declare, “ Man’s inhumanity to 
man makes countless thousands mourn,” might with truth be placed 
on more substantial ground if attributed to unreliable data clad in 
the sober robes of historical information.

It has been said tritely that “ The proper study of mankind is 
man.” I f we paraphrase this, we might say that the proper study 
of statistics is statistics, or at least the subject matter on which 
the records have been compiled. If we are looking for weather 
reports, the Weather Bureau will furnish accurate information, and 
inquiry as to crop conditions covering a consecutive period of years 
will be answered by the Department of Agriculture, while authentic, 
comprehensive, accurate, and extremely valuable records of wage 
rates, commodity priees, etc., may be obtained from the United States 
Bureau of Labor Statistics, whose efforts in this direction merit 
and receive the earnest approbation of students familiar with these 
subjects.

It is only when we enter the realm of industrial accident sta­
tistics that the investigator in a measure is confronted by a con­
flicting and intangible maze of statistical records that are intended 
to furnish an index to accident rates among the industrial popula­
tion of our country. It would be going too far to say that these 
accident records are worthless, but I am willing to advance the 
opinion that in a general way they have very little practical value to 
the industrial engineering student to use in directing his efforts 
in accident-prevention work. While the work of the pioneers for 
social legislation that was greatly handicapped by a lack of sta­
tistical support has borne good fruit during the past 15 years in 
cleaner and safer workshops, it is also true that the American people 
have not yet attempted with characteristic energy and determination 
to obtain fundamental information regarding tne magnitude of the 
task that would enable them to provide equipment and paraphernalia 
necessary to a satisfactory solution of the problem.

Opponents of workmen’s compensation legislation claimed its pas­
sage would increase the number of accidents because men would will­
fully injure themselves to get compensation, and that it would in­
crease tne cost of accidents because injured workmen would malinger 
and willfully extend the period of compensation liability. Experi­
ence has shown that these fears were groundless. Now, we want to 
know more about the losses that result from accidents, and, if pos­
sible, to put our fingers on the individual plant or trade group where, 
on a basis of exposure, accidents are the most numerous.

Industrial accident statistics that are intended to enlighten the 
student on the physical attrition that is constantly being suffered by 
the industrial workers of our country should show the exposure or 
liability to accident by man-hours as well as the number of man- 
hours lost as a result of accident during a definitely indicated 
period of time. The popular and usual method of presenting the 
total number of accidents suffered in an industry that cause a loss of 
time, together with a compilation of the losses or various members of 
the human body, such as fingers, toes, legs, arms, eyes, etc., together 
with the total number of deaths caused by accident during the year,
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while affording some satisfaction to the seeker after truth on the 
subject, never enables the actively employed worker in accident- 
prevention circles to determine whether accident frequency rates are 
increasing or decreasing.

The truth of this assertion has been affirmed so often in meetings 
of this kind that the matter needs no further consideration, and 
space would not be given to the statement except that its affirmation 
and reaffirmation may in time lead to the adoption of an improved 
system more likely to insure substantial statistical results.

In the absence of a man-hour-exposure system of accident tabu­
lations, some advantage might be gained from a submission of pay­
roll exposure. I realize the pay roll is not hurt by an accident in 
the physical sense and that fluctuating wage payments make it an 
unreliable instrument with which to measure the problem at hand, 
but an interesting lesson may be learned from the pay-roll experi­
ence of a plant when we realize that accident rates are based on 
experience and that the increase or decrease in the rate charged to 
the plant is influenced by the accident frequency that takes place 
therein.

Many employers seem to think that insurance carriers are benevo­
lent organizations created to carry pay-roll rates without regard to 
experience, and until they suffer a substantial increase in rate it is 
sometimes difficult to convince them that safety-first methods are 
profitable to the plant as well as to the individuals who work therein.

I visited a plant recently where the compensation premium based 
on normal experience would cost the plant about $4,000 a year, but 
which, owing to a succession of accidents covering a period of several 
years’ time, had increased until the premium amounted to $17,000 
a year. A striking lesson can be learned from statistical data of this 
kind, and I think that the State would be justified in enacting legis­
lation compelling all self-insurers and insurance carriers to furnish 
the department of labor annually with a statistical statement of each 
risk covered. This kind of information would assist the department 
in directing its inspection influence to quarters where it is needed 
most as indicated by plant experience.

I f I were to outline a program for effective accident prevention 
work I should include the following features:

1. Accident tabulation by the State on a man-hour-exposure plan. 
A provision requiring every plant to submit a complete and definite 
financial statement of pay roll, causes, and losses suffered each fiscal 
year. Careful factory inspection and the enforcement of all code 
regulations.

2. Close cooperation with the engineering department of aH insur­
ance carriers operating within the State.

3. Creation of plant safety organization and the appointment of 
safety committees. Plant meetings, bulletins, etc., to be posted 
about plant premises. Encourage all plants to establish a system for 
training men in safe shop practices.

4. Encourage the formation of safety councils where foremen may 
receive instruction from competent educators.

I realize that a plan of this kind would mean a radical departure 
in many ways from established procedure, but in view of the fact 
that many or our large corporations have adopted it, in whole or in 
part, in their plants, and that the entire program has been given a
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trial piecemeal in many places, I am sure its adoption would not 
constitute a dangerous experiment in administrative procedure.

That an urgent necessity exists for encouraging every manager to 
organize safety work in his plant is indicated in the eighth annual 
report of the Compensation Eating and Inspection Bureau of New 
Jersey, in an interesting tabulation which indicates that there are 
approximately 4,000 plants in New Jersey that are subject to a 
safety credit rating; approximately 2,000 of these plants are too 
small to warrant the keeping of safety records, but the other 2,000 
are reasonably large, and of this number only 184 plants in the entire 
State are receiving full credit for maintaining safety campaigns.

In addition it is stated that of the 4,000 plants entitled to a 
credit rating for posting safety bulletins, only 235 plants earn a 
credit rating for this work. Credit ratings are given for this coop­
eration to encourage plant managers to participate in a system of 
safety procedure, based on experience, that has a tendency to lessen 
accident frequency.

Measured against this are the splendid results being noted in many 
of our large plants where skilled engineers are employed, a popular 
type of safety organization that reaches the mass of workmen is 
functioning, and, in addition, where safety thought, procedure, and 
practice form an integral part of the administrative policy during 
the entire year. Truly wonderful no-accident records have been 
made by many of these plants.

While I know the employers of our State in a splendid spirit of 
cooperation are spending large sums of money in safeguarding 
machines and establishing improved sanitary conditions in their 
plants for the benefit of the workmen, I am also conscious of the 
fact that only a small percentage of the enormous toll that is taken 
annually in wasted life’and limb can be charged to unguarded plant 
conditions, and that we will not accomplish the full purpose of the 
safety movement until employers, convinced of its value, will give 
proper attention to safety education and plant safety organization 
work. The “ ballyhoo ” of the shop safety meeting is valuable, in­
spiring, and efficient when it is sustained by a regular program and 
supported by careful inspection and competent safety engineering 
practices, and is not merely the formal expression of a plant man­
ager who wants to earn a credit rating for its effect on his insur­
ance premium.

The hollow mockery of such procedure, shocking in the face of 
the deplorable  ̂accident toll that results from carelessness and negli­
gence, is a cynical reflection of the social ignorance that still obtains 
in many high quarters.

A report submitted recently by the United States Steel Corpora­
tion, containing a review of 20 years of organized effort to prevent 
accidents in the plants of the corporation, discloses the fact that
46.000 persons have been saved from death or serious injury and
322.000 others have been saved from less serious accidents, which 
would, however, have disabled them. These totals were reached by 
calculating on a percentage basis, taking into consideration the large 
number of accidents reported annually before the corporation estab­
lished the accident-prevention movement that has been carried on

STATISTICS AND ACCIDENTS 233

18801°—27---- 16

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



so successfully year by year and comparing them with the accidents 
that have happened each year since.

The value of statistical data is strikingly demonstrated in this 
report, for contrary to the general impression most of the accidents 
that occurred were not due to hazards peculiar to the industry or to 
its. machinery, but nearly one-half of the whole number of acci­
dents was due to hand labor where safety devices or appliances could 
not be provided. For instance, it was shown that hot metal, flue dust, 
and flame were responsible for less than 5 per cent of the total 
number of accidents that occurred and that only 4.9 per cent of the 
accidents were due to machinery causes.

The Steel Corporation has been eminently successful in its acci- 
dent-prevention campaign covering a period of 20 years because it 
approached the subject in a scientific and technically correct manner 
by ascertaining definitely the causes of accidents, installing a man- 
hour-exposure tabulation system, protecting operating processes that 
were shown to be dangerous by statistical experience, adopting a 
system of safety education that included executives, plant managers, 
and engineers as well as the common workmen, and exacting strict 
obedience from every employee, independent of rank or position, 
in the enforcement of the rules governing safety procedure.

We can not shade too heavily on the important part assigned to 
statistical tabulations in the completion of this magnificent task, 
the consummation of which has resulted in such a wonderful record 
of human conservation. It has been said that safety pays in dollars 
and. cents. I think the record of the Steel Corporation, through its 
statistical tables, shows that it pays a still more substantial dividend 
through its conservation program in preventing sorrow and tears, 
grief and misery, that are the inseparable concomitants of tragedies 
that redden the statistical pages of our States’ records.

BUSINESS MEETING
CHAIRMAN, FREDERIC If. WILUAMS. PRESIDENT I. A . I . A . B. G

The C h a irm a n . We will take up the regular order of business.
Mr. S te w a r t . We have another special committee report yet to 

hear. The committee on the Wenzel resolution has not yet been 
heard from.

The C h a irm a n . Is the Wenzel resolution committee ready to 
report?

Mr. D u x b u b y . Mr. Sinclair, the chairman of this committee, was 
obliged to leave the meeting and he left it to me to present this 
report. The report itself is very brief, and it might need some ex­
planation unless you are familiar with the proceedings of the last 
convention. The resolution, as it is here designated, is the Wenzel 
resolution, and was introduced by Mr. Wenzel, of North Dakota, at 
the Salt Lake City , convention last year. The resolution was re­
ferred to the committee on resolutions of that convention, and it 
reported that the matter be referred to a special committee, to be 
appointed by the incoming president, which should report to this 
convention its conclusions. These conclusions are contained in the 
report which I am required by the chairman, Mr. Sinclair, to submit 
in these words:
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REPORT OF COMMITTEE. ON RESOLUTIONS 2 3 5

REPORT OF SPECIAL COMMITTEE ON WENZEL RESOLUTION

Your special committee, to whom was referred the resolution presented to this 
convention at Salt Lake City in 1925 by Representative R. E. Wenzel, of 
North Dakota, beg leave to report as follows:

1. Your committee regret the absence of both Representative Wenzel and 
Mr. George A. Kingston, the chairman of this committee, but beg to advise 
that they have carefully considered the very able paper submitted at Salt Lake 
City by Mr. Wenzel in support of his resolution, and also a very comprehensive 
and interesting summary of cases and a carefully prepared argument of Mr. 
Kingston presenting his personal views.

2. After full discussion of these papers and careful consideration of the 
principle enunciated in this resolution, your committee do not consider it 
advisable to adopt same and therefore recommend that such resolution be not 
adopted, all of which is respectfully submitted.

V. A. S in c l a ir ,
Chairman.

P. A. D u x b u r y ,
P. W. A r m st r o n g ,
P. M. W il c o x ,
J a m e s  J . D o n o h u e ,

Committee.
[A motion to adopt the report and that it be received and placed 

on file was made, seconded, and carried.
The auditing committee reported that it had examined the record 

of receipts and disbursements and found that they were identically 
as reported by the secretary-treasurer, and that the net assets of the 
organization as of the date of audit, August 31, consisted of cash in 
bank, $1,517.55; United States Liberty bonds, $2,200; Canadian 
bonds, $500; total, $4,217.55. The report was adopted.]

The C h a irm a n . Has the resolutions committee any report to 
make?

REPORT OP THE COMMITTEE ON RESOLUTIONS

Resolved,, That for the many privileges and courtesies extended to and en­
joyed by the association and the individual members thereof at this thirteenth 
annual meeting of the International Association of Industrial Accident Boards 
and Commissions, held at Hartford, Conn., September 14-17,1926, we do hereby 
express our grateful appreciation. [Adopted.]

Resolved, further, That the thanks of this association be extended to His 
Excellency the Hon. John H. Trumbull, Governor of the State of Connecticut, 
to the mayor of Hartford, to the Hon. Norman C. Stevens, of the Industrial 
Commission of Connecticut, and to the many other citizens of said convention 
city and State who have had part in providing for our welfare, instruction, and 
entertainment, and especially to the several members of the medical profession 
who contributed the unusually able and practical papers to the literature of 
this association. [Adopted.]

[The report of the committee on nominations and place of meeting 
was presented and adopted. The list of officers elected will be found 
on p. 237. Atlanta was chosen as the place of the next meeting. In­
vitations had been received not only from the Governor of Georgia 
and mayor of Atlanta to hold the next meeting at Atlanta, but also 
from the Governor of Indiana to hold it in that State.
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The usual honorarium was authorized to be paid to the secretary- 
treasurer.

Bulletin No. 406 of the United States Bureau of Labor Statistics 
was adopted as the official report of the proceedings of the twelfth 
annual meeting of the association.

It was suggested that a mimeographed list of the delegates present 
at the convention be prepared and sent to those present. Mr. Stewart 
replied that that would be done during the following week.

It was suggested and directed that the greetings of the association 
be conveyed to Mrs. Boblin and Mr. Kingston by the returning dele-
fates from their jurisdictions, Mr. Myers and Mr. Fenton, of Okla- 

oma, and Mr. Sinclair, of Ontario, respectively.
Meeting adjourned.]

2 3 6  BUSINESS MEETING

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



APPENDIXES

APPENDIX A.—OFFICERS AND MEMBERS OF COMMITTEES FOR
1926-27

President, H. M. Stanley, chairman Georgia Industrial Commission.
Vice president, Andrew F. McBride, M. D., commissioner New Jersey De­

partment of Labor.
Secretary-treasurer, Ethelbert Stewart, United States Commissioner of Labor 

Statistics.
E x e c u t iv e  C o m m it t e e

H. M. Stanley, Georgia Industrial Commission.
Andrew F. McBride, M. D., New Jersey Department of Labor.
Ethelbert Stewart, United States Commissioner of Labor Statistics.
Frederic M. Williams, Connecticut Board of Compensation Commissioners. 
James A. Hamilton, New York Department of Labor.
W. H. Horner, Pennsylvania Department of Labor and Industry.
John A. McGilvray, California Industrial Accident Commission.
Mrs. F. L. Roblin, Oklahoma Industrial Commission.
V. A. Sinclair, Ontario Workmen’s Compensation Board.

C o m m it t e d  on  S t a t is t ic s  a n d  C o m p e n s a t io n  I n s u r a n c e  C o st

Chairman, L. W. Hatch, New York Department of Labor.
Secretary, Ethelbert Stewart, United States Commissioner of Labor Sta­

tistics.
Charles E. Baldwin, Assistant Commissioner United States Bureau of Labor 

Statistics.
Carl C. Beasor, Ohio Department of Industrial Relations.
R. D. Cahn, Illinois Department of Labor.
Charles A. Caine, Utah Industrial Commission.

* N. Fletcher, Manitoba Workmen’s Compensation Board.
O. A. Fried, Wisconsin Industrial Commission.
C. E. Gleason, Massachusetts Department of Industrial Accidents.
Miss B. C. Joseph, Maryland State Industrial Accident Commission.
George A. Kingston, Ontario Workmen’s Compensation Board.
William J. Maguire, Pennsylvania Department of Labor and Industry.
Mrs. F. L. Roblin, Oklahoma Industrial Commission.
R. M. Van Dorn, Washington Department of Labor and Industries.
Charles H. VerriU, United States Employees’ Compensation Commission.

M e d ic a l  C o m m it t e e

Chairman, Charles W. Roberts, M. D., associated with the Georgia Industrial 
Commission.

Vice chairman, Robert P. Bay, M. D., Maryland State Industrial Accident 
Commission.

Nelson M. Black, M. D., associated with the Wisconsin Industrial Com­
mission.

T. R. Fletcher, M. D., Ohio Department of Industrial Relations.
Harley J. Gunderson, M. D., Minnesota Industrial Commission.
Andrew F. McBride, M. D., New Jersey Department of Labor.
M. D. Morrison, M. D., Nova Scotia Workmen’s Compensation Board.
F. H. Thompson, M. D., Oregon State Industrial Accident Commission. 
Maurice Kahn, M. D., associated with the California Industrial Accident 

Commission.
Charles J. Rowan, M. D., associated with the Iowa Workmen’s Compensation 

Service.
Ralph T. Richards, M. D., associated with the Utah Industrial Commission,
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S a f e t y  C o m m it t e e

Chairman, John Roach, New Jersey Department of Labor.
L. W. Chaney, United States Bureau of Labor Statistics.
Thomas P. Kearns, Ohio Department of Industrial Relations.
R. McA. Keown, Wisconsin Industrial Commission.
James L. Gernon, New York Department of Labor.

C o m m it t e e  o n  I n v e st ig a t io n  of R e s u l t s  o f  C o m p e n s a t io n  A w a r d s

Chairman, Ethelbert Stewart, United States Commissioner of Labor Sta­
tistics.

Secretary, W. H. Horner, Pennsylvania Department of Labor and Industry. 
R. D. Cahn, Illinois Department of Labor.
Miss R. O. Harrison, Maryland State Industrial Accident Commission.
Mrs. Emma Fall Schofield, Massachusetts Department of Industrial Accidents.
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APPENDIX B.—CONSTITUTION OP THE INTERNATIONAL ASSOCIA­
TION OF INDUSTRIAL ACCIDENT BOARDS AND COMMISSIONS

A k tto lb  I
This organization shall be known as the International Association of Indus­

trial Accident Boards and Commissions.
A r t ic l e  II—Objects

S e c t io n  1. This association shall hold meetings once a year, or oftener, for 
the purpose of bringing together the officials charged with the duty of adminis­
tering the workmen’s compensation laws of the United States and Canada to 
consider, and, so far as possible, to agree on standardizing (a) ways of cutting 
down accidents; (&) medical, surgical, and hospital treatment for injured 
workers; (c) means for the reeducation of injured workmen and their restora­
tion to industry; {d) methods of computing industrial accident and sickness 
insurance costs; (e) practices in administering compensation laws; (f)  exten­
sions and improvements in workmen’s compensation legislation; and (g) re­
ports and tabulations of industrial accidents and illnesses.

S ec . 2. The members of this association shall promptly inform the United 
States Bureau of Labor Statistics and the Department of Labor of Canada of 
any amendments to their compensation laws, changes in membership of their 
administrative bodies, and all matters having to do with industrial safety, in­
dustrial disabilities, and compensation, so that these changes and occurrences 
may be noted in the Monthly Labor Review of the United States Bureau of 
Labor Statistics and in the Canadian Labor Gazette.

A r t i c l e  III.—Membership

S e c t io n  1. Membership shall be of two grades—active and associate.
S ec. 2. Active membership.—Each State of the United States and each Prov­

ince of Canada having a workmen’s compensation law, the United States 
Employees’ Compensation Commission, the United States Bureau of Labor 
Statistics, and the Department of Labor of Canada shall be entitled to active 
membership in this association. Only active members shall be entitled to vote 
through their duly accredited delegates in attendance on meetings. Any per­
son who has occupied the office of president or secretary of the association 
shall be ex officio an honorary life member of the association with full privi­
leges.

S ec. 3. Associate membership.—Any organization or individual actively in­
terested in any phase of workmen’s compensation or social insurance may be 
admitted to associate membership in this association by vote of the executive 
committee. Associate members shall be entitled to attend all meetings and 
participate in discussion, but shall have no vote either on resolutions or for 
the election of officers in the association.

A rticle  IV.—Representation

S e c t io n  1. Each active member of this association shall have one vote.
S ec . 2. Each active member may send as many delegates to the annual meet­

ing as it may think fit.
S ec. 3. Any person in attendance at conferences of this association shall be 

entitled to the privileges of the floor, subject to such rules as may be adopted 
by the association.

A r t ic l e  V.—Annual dues

S e c t io n  1. Each active member shall pay annual dues o f $50, except the 
United States Employees’ Compensation Commission, the United States Bureau 
of Labor Statistics, and the Department of Labor of Canada, which shall be 
exempt from the payment of annual dues: Provided, That the executive com­
mittee may, in its discretion, reduce the dues for active membership for those
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jurisdictions in which no appropriations are made available for such expendi­
tures, making it necessary that the officials administering the law pay the 
annual dues out of their own pockets for the State.

S ec . 2. Associate members shall pay $10 per annum.
Sec . S. Annual dues are payable any time after July 1, which date shall be 

the beginning of the fiscal year of the association. Dues must be paid before 
the annual meeting in order to entitle members to representation and the right 
to vote in the meeting.

A rt ic l e  YI.—Meetings of the association

S ec t io n  1. An annual meeting shall be held at a time to be designated by the 
association or by the executive committee. Special meetings may be called by 
the executive committee. Notices for special meetings must be sent out at 
least one month in advance of the date of said meetings.

S ec. 2. At all meetings of the association the majority vote cast by the 
active members present and voting shall govern, except as provided in 
Article X.

A r t ic l e  VII.—Officers

Sec t io n  1. Only officials having to do with the administration of a workmen’s 
compensation law or bureau of labor may hold an office in this association, 
except as hereinafter provided.

Sec . 2. The association shall have a president, vice president, and secretary- 
treasurer.

S e c . 3 . The president, vice president, and secretary-treasurer shall be elected 
at the annual meeting of the association and shall assume office at the last 
session of the annual meeting.

S ec . 4 . If for any reason an officer of this association shall cease to be 
connected with any agency entitled to active membership before the expiration 
of his term, he may continue in office notwithstanding until the next annual 
meeting; but if for any reason a vacancy occurs in the office of president, the 
executive committee shall appoint his successor.

A r t ic l e  VIII.—Executive committee

Se c t io n  1. There shall be an executive committee of the association, which 
shall consist of the president, vice president, the retiring president, secretary- 
treasurer, and five other members elected by the association at the annual 
meeting.

S ec. 2. The duties of the executive committee shall be to formulate programs 
for all annual and other meetings and to make all needed arrangements for 
such meetings; to pass upon applications for associate membership; to fill all 
offices which may become vacant; and in general to conduct the affairs of the 
association during the intervals between meetings. The executive committee 
may also reconsider the decision of the last annual conference as to the next 
place of meeting and may change the place of meeting if it is deemed 
expedient.

A rtic le  IX.—Quorum

Sectio n  1. The president or the vice president, the secretary-treasurer or his 
representative, and one other member of the executive committee shall consti­
tute a quorum of that committee.

A r tic le  X .—Amendments

This constitution or any clause thereof may be repealed or amended at any 
regularly called meeting of the association. Notice of any such changes must 
be read in open meeting on the first day of the conference, and all changes of 
which notice shall have thus been given shall be referred to a special committee, 
which shall report thereon at the last business meeting of the conference. No 
change in the constitution shall be made except by a two-thirds vote of the 
members present and voting.
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APPENDIX C.—LIST OF PERSONS WHO ATTENDED THE THIR­
TEENTH ANNUAL MEETING OF THE INTERNATIONAL ASSOCIA­
TION OF INDUSTRIAL ACCIDENT BOARDS AND COMMISSIONS, 
HELD AT HARTFORD, CONN., SEPTEMBER 14-17, 1926

CANADA
Nova Scotia

F. W. Armstrong, vice chairman Workmen’s Compensation Board.

Ontario

R. B. Movley, general manager Industrial Accident Prevention Associations. 
V. A. Sinclair, chairman Workmen’s Compensation Board.

MEXICO
C. A. Vargas, labor attachg Mexican Embassy, Washington, D. C.

UNITED STATES
Alabama

Walter H. Monroe, workmen’s compensation clerk, Workmen’s Compensation 
Division.

California

John A. McGilvray, chairman Industrial Accident Commission.
Charles B. Morris, assistant manager State Compensation Insurance Fund.

Connecticut

George E. Beers, attorney.
Mrs. Marie Besozzi, North American Civic League.
William Brosmith, vice president The Travelers Insurance Co.
E. Sanford Brown, adjuster Hartford Accident & Indemnity Co.
E. T. Buckingham, Compensation Commissioner.
Daniel Campion, attorney Aetna Life Insurance Co.
Leonard J. Collins, attorney Aetna Life Insurance Co.
Charles Deckelman, Travelers Insurance Co.
Wessel Doherty) superintendent Hartford Accident & Indemnity Co.
James J. Donohue, M. D., Compensation Commissioner.
Arthur DuBois, accident clerk American Pin Co., branch Scovill Manufac­

turing Co.
James C. Graves, jr., M. D., surgical director Travelers Insurance Co. 
Samuel C. Harvey, M. D., professor of surgery Yale Medical School.
George Hubbard, accident clerk Scovill Mfg. Co.
Charles Kleiner, Compensation Commissioner.
Miss Mary McCarthy, accident clerk Chase Companies (Inc.).
H. D. Maley, adjuster Hartford Accident & Indemnity Co.
C. B. Morcum, vice president Aetna Life Insurance Co.
F. B. Murrels, The Travelers Insurance Co.
John J. Nagle, chief claims adjuster Travelers Insurance Co.
Leo J. Noonan, Compensation Commissioner.
Howard Peck, adjuster Hartford Accident & Indemnity Co.
Hubert G. Sauer, supervising adjuster Travelers Insurance Co.
George M. Smith, M. D.
Miss Florence A. Soule, Workmen’s Compensation Commission.
Walter R. Steiner, M. D.
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Norman C. Stevens, Major of Hartford.
John H. Trumbull, Governor of Connecticut.
J. F. Visscher, superintendent of Oakville Scovill Mfg. Co.
H. B. Watrous, adjuster Aetna Life Insurance Co.
F. M. Williams, Compensation Commissioner.

Delaware

J. H. Barnholt, E. I. du Pont de Nemours Co.
C. W. Dickey, E. I. du Pont de Nemours Co.

District of Columbia

Charles E. Baldwin, Assistant Commissioner United States Bureau of Labor 
Statistics.

Lucian W. Chaney, economist United States Bureau of Labor Statistics. 
Ethelbert Stewart, United States Commissioner of Labor Statistics.

Georgia

Sharpe Jones, Industrial Commission.
R. C. Norman, Industrial Commission.
H. M. Stanley, chairman Industrial Commission.

Idaho

Joel Brown, chairman Industrial Accident Board.
Illinois

R. D. Cahn, chief Bureau of Industrial Accident and Labor Research, 
Department of Labor.

William M. Scanlan, chairman Industrial Commission.
Indiana

Dixson H. Bynum, chairman Industrial Board.
Iowa

Ralph Young, deputy commissioner Workmen's Compensation Service.
Kansas

Frank O’Brien, Public Service Commissioner.
Mrs. Frank O’Brien.

Maryland

Miss Rowena O. Harrison, director of claims Industrial Accident Commission. 
Mrs. Rowena H. Harrison.
Miss Bertha C. Joseph, statistician Industrial Accident Commission.

Massachusetts

Joseph A. Parks, Department of Industrial Accidents.
Mrs. Joseph A. Parks.
Mrs. Emma Fall Schofield, Department of Industrial Accidents.

Michigan

M. K. AveriU, assistant vice president Dodge Brothers.

Minnesota

F. A. Duxbury, Industrial Commission.
Henry McColl, Industrial Commission.
Ora E. Reaves, claims manager The Mahanna Co.
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LIST OP PERSONS IN ATTENDANCE 2 43

New Jersey

Andrew F. McBride, M. D., Commissioner of Labor.
John Roach, Deputy Commissioner of Labor.
Charles H. Weeks, Deputy Commissioner of Labor.

New York

John B. Andrews, secretary American Association for Labor Legislation.
T. P. Bradshaw, National Industrial Conference? Board.
James A. Hamilton, Industrial Commissioner.
L. W. Hatch, director Bureau of Statistics and Information, Department of 

Labor.
Loring D. Jones, claim auditor New Tork State Insurance Fund.
William Leslie, National Council of Compensation Insurance.

North Dakota

S. S. McDonald, Workmen’s Compensation Bureau.
Ohio

P. F. Casey, Industrial Commission.
Mrs. P. F. Casey.
Herman R. Witter, director Department of Industrial Relations.

Oklahoma

Edgar Fenton, Industrial Commissioner.
I. K. Huber, chief adjuster Empire Gas & Fuel Co.
R. G. McKinney, tax commissioner.
H. C. Myers, Industrial Commissioner.

Pennsylvania

W. H. Horner, director Bureau of Workmen’s Compensation.
R. H. Lansburgh, Secretary of Labor and Industry.
Mrs. R. H. Lansburgh.
T. Henry Walnut, chairman Workmen’s Compensation Board.
Mrs. T. Henry Walnut.

Porto Rico

Ram6n Montaner, chairman Workmen’s Relief Commission.
Utah

O. F. McShane, chairman Industrial Commission*
Vermont

J. S. Buttles, Commissioner of Industries.

Virginia

Parke P. Deans, Industrial Commission.
Mrs. Parke P. Deans.

West Virginia

Lee Ott, State Compensation Commissioner.

Wisconsin

Fred M. Wilcox, chairman Industrial Commission.
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LIST OF BULLETINS OF THE BUREAU OF LABOR STATISTICS
The following is a list of all bulletins of the Bureau of Labor Statistics published since 

Jtdy, 1912, except that in the case of bulletins giving the results of routine surveys of the 
bureau, only the latest bulletin on any one subject is here listed.

A complete list of the reports and bulletins issued prior to Jtdy, 1912, as well as the bul­
letins published since that date, will be furnished on application. Bulletins marked thus (* )  
are out of print,
W h o le s a le  P rice s .

No. 284. Index numbers of wholesale prices in the United Slates and foreign 
countries. [1921.1 

No. 415. Wholesale prices, 1890 to 1925.
R e ta il  P r ic e s  an d  C ost o f  L iv in g .

♦No. 121. Sugar prices, from refiner to consumer. [1913.]
♦No. 130. Wheat and flour prices, from farmer to consumer. [1913.]
♦No. 164. Butter prices, from producer to consumer. T1914.]
No. 170. Foreign food prices as affected by the war. [1915.1
No. 357. Cost o f living in the United States. [1924.]
No. 369. The use of cost-of-living figures in wage adjustments. [1925.1
No. 418. Retail prices, 1890 to 1925.

W a g e s  an d  H o n rs  o f  L a b or .
♦No. 146. Wages and regularity of employment and standardization of piece rates 

in the dress and waist industry of New York City. [1914.]
♦No. 147. Wages and regularity of employment in the cloak, suit, and skirt in­

dustry. [1914.]
No. 161. Wages and hours of labor in the clothing and cigar industries, 1911 to 

1913.
No. 163. Wages and hours of labor in the building and repairing of steam rail­

road cars. 1907 to 1913.
♦No. 190. Wages and hours of labor in the cotton, woolen, and silk industries, 1907 

to 1914.
No. 204. Street railway employment in the United States. [1917.]
No. 225. Wages and hours of labor in the lumber, millwork, and furniture in­

dustries, 1915.
No. 265. Industrial survey in selected industries in the United States, 1919.
No. 297. Wages and hours of labor in the petroleum industry, 1920.
No. 348. Wages and hours of labor in the automobile industry, 1922.
No. 356. Productivity costs in the common-brick industry. [1924.]
No. 358. Wages and hours of labor in the automobile-tire industry, 1923.
No. 360. Time and labor costs in manufacturing 100 pairs of shoes. [1924.]
No. 365. Wages and hours of labor in the paper and pulp industry, 1923.
No. 371. Wages and hours of labor in cotton-goods manufacturing, 1924.
No. 374. Wages and hours o f labor in the boot and shoes industry, 1907 to 1924. 
No. 376. and hours of labor in the hosiery and underwear industry, 1907 to
No. 377. Wages and hours o f  labor in woolen and worsted goods manufacturing,
No. 381. Wages and hours of labor in the iron and steel industry, 1907 to 1924.
No. 387. Wages and hours of labor in the men’s clothing industry, 1911 to 1924.
No. 394. Wages and hours of labor in metalliferous mines, 1924.
No. 407. Labor cost of production and wages and hours in the paper box-board 

industry, 1925.
No. 412. Wages, hours, and productivity in the pottery industry, 1925.
No. 413. Wa|e8  ̂and hours of labor in the lumber industry in the United States.
No. 416. Hours and earnings in anthracite and bituminous coal mining, 1922 

and 1924.
No. 421. Wages and hours of labor in the slaughtering and meat-packing industry, 

1925. [In press. 1
No. 422. Wages and hours of labor in foundries and machine shops, 1925.
No. 431. Union scale o f wages and hours of labor, May 15, 1926. [In press.] 

B m p lo y m e n t  an d  U n em p loym en t.
♦No. 109. Statistics of unemployment and the work of employment offices in the 

United States. fl913.]
No. 172. Unemployment in New York City, N. Y. [1915.]

♦No. 183. Regularity of employment in the women’s ready-to-wear garment in­
dustries. [1915.]

♦No. 195. Unemployment in the United States. [1916.]
No. 196. Proceedings of the Employment Managers’ Conference held at Minneapolis, 

Minn., January, 1916.
♦No. 202. Proceedings of the conference of Employment Managers* Association of 

Boston, Mass., held May 10, 1916.
No. 206. The British system of labor exchanges. [1916.]

•No. 227. Proceedings of the Employment Managers* Conference, Philadelphia, Pa., 
April 2 and 3, 1917.

No. 235. Employment system of the Lake Carriers* Association. [1918.]
♦No. 241. Public employment offices in the United States. [1918.1
No. 247. Proceedings^ Employment Managers* Conference, Rochester, N. Y., May
No. 310. Industrial unemployment: A statistical study of its extent and causes. 

[1922.]
No. 409. Unemployment in Columbus, Ohio, 1921 to 1925.
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P r o c e e d in g *  « f  A n i v a l  M e e tin g *  « f  I n te r n a t io n a l A iM M iatk m  o f  P u b lic  D n p lo y -  
m en t S erv ices .

No. 192. First, Chicago, December 19 and 20, 1913; Second, Indianapolis, September 
24 and 25, 1914; Third, Detroit, July 1 and 2, 1915.

No. 220. Fourth, Buffalo, N. 7., July 20 and 21, 1916.
No. 311. Ninth, Buffalo, N. Y.. September 7-9, 1921.
No. 337. Tenth, Washington, D. C., September 11-13, 1922.
No. 355. Eleventh, Toronto, Canada, September 4-7, 1923.
No. 400. Twelfth, Chicago, 111., May 19-23, 1924.
No. 414. Thirteenth, Rochester, N. Y., September 15-17, 1925.

W o m e n  a n d  C h ild ren  in  In d u s try .
No. 116. Hours, earnings, and duration of employment of wage-earning women in 

selected industries in the District o f Columbia. [1913.}
♦No. 117. Prohibition of night work of young persons. [1913. [
♦No. 118. Ten-hour maximum working-day for women and young persons. [1913.] 
•No. 119. Working hours of women in the jpea canneries of Wisconsin. [1913.]
♦No. 122. Employment of women in power laundries in Milwaukee. [1913.]
No. 160. Hours, earnings, and conditions of labor of women in Indiana mercantile 

establishments and garment factories. [1914.]
•No. 167. Minimum-wage legislation in the United States and foreign countries. 

[1915.]
♦No. 175. Summary of the report on conditions o f woman and child wage earners 

in the United States. [1915.]
♦No. 176. Effect o f minimum-wage determinations in Oregon. [1915. [
♦No. 180. The boot and shoe industry in Massachusetts as a vocation for women. 

[1915.]
♦No. 182. Unemployment among women in department and other retail stores of 

Boston, Mass. [1916.1 
No. 193. Dressmaking as a trade for women in Massachusetts. [1916.]
No. 215. Industrial experience of trade-school girls in Massachusetts. [1917.]

♦No. 217. Effect o f workmen’s compensation laws in diminishing the necessity of 
industrial employment of women and children. [1918.]

No. 223. Emjrio^ment of women and juveniles in Great Britain during the war.
No. 253. Women in lead industries. [1919.]

W o r k m e n ’s  In s u ra n ce  a n d  C om p en sa tion  (In c lu d in g  la w s  r e la t in g  t h e r e t o ) .
♦No. 101. Care of tuberculous wage earners in Germany. [1912.]
♦No. 102. British national insurance act, 1911.
♦No. 103. Sickness and accident insurance law of Switzerland. [1912.]
No. 107. Law relating to insurance of salaried employees in Germany. [1913.] 

♦No. 155. Compensation for accidents to employees o f  the United States. [1914.] 
No. 212. Proceedings of the conference on social insurance called by the Inter­

national Association of Industrial Accident Boards and Commissions, 
Washington, D. C., December 5-9, 1916.

No. 243. Workmen’s compensation legislation in the United States and foreign 
countries, 1917 and 1918.

No. 301. Comparison of workmen’s compensation insurance and administration. 
[1922.]

No. 312. National health insurance in Great Britain, 1911 to 1920.
No. 379. Comparison of workmen’s compensation laws of the United States as o f 

January 1, 1925.
No. 423. Workmen's compensation legislation of the United States and Canada, as 

of July 1, 1926.
P r o c e e d in g s  o f  A n n u a l M e e t in g s  o f  th e  In te r n a t io n a l A s s o c ia t io n  o f  In d u s tr ia l 

A c c id e n t  B oa rd s  a n d  C om m ission s.
♦No. 210. Third, Columbus. Ohio, April 25-28, 1916.
No. 248. Fourth, Boston, Mass., August 21-25, 1917.
No. 264. Fifth, Madison, Wis., September 24-27, 1.918.

♦No. 273. Sixth, Toronto, Canada, September 23-26, 1919.
No. 281. Seventh, San Francisco, Calif., September 20-24, 1920.
No. 304. Eighth, Chicago, 111., September 19-23, 1921.
No. 333. Ninth, Baltimore, Md., October 9-13, 1922.
No. 359. Tenth, St. Paul, Minn., September 24-26, 1923.
No. 385. Eleventh, Halifax, Nova Scotia* August 26-28, 1924.
No. 395. Index to proceedings, 1914-1924.
No. 406. Twelfth, Salt Lake City, Utah, August 17-20, 1925.

In d u s tr ia l A c c id e n ts  a n d  H y g ie n e .
♦No. 104. Lead poisoning in potteries, tile works, and porcelain enameled sanitary 

ware factories. [1912.]
No. 120. Hygiene in the painters* trade. [1913.]

♦No. 127. Dangers ^to workers from dust and fumes, and methods of protection.
♦No. 141. Lead poisoning in the smelting and refining o f lead. [1914.]
♦No. 157. Industrial accident statistics. [1915.]
♦No. 165. Lead poisoning in the manufacture o f storage batteries. [1914.]
♦No. 179. Industrial poisons used in the rubber industry. [1915.]
No. 188. Report o f British departmental committee on the danger in the use o f 
__ ^  lead in the painting o f buildings. [1916.]

♦No. 201. Report of committee on statistics and compensation insurance cost of the 
International Association of Industrial Accident Boards and Commis­
sions. [1916.]
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In d u s tr ia l A c c id e n ts  a n d  H y ff ie s e — Continued.
♦No. 207. Causes o f  death by occupation. [1917.]
♦No. 209. Hygiene o f the printing trades. [1917.1
No. 219. Industrial poisons used or produced in the manufacture o f explosives. 

[1917.]
No. 221. Hours, fatigue, and health in British munitions factories. [1917.1 
No. 230. Industrial efficiency and fatigue in British munition factories. [1917.] 

•No. 231. Mortality from respiratory diseases in dusty trades (inorganic dusts).
[1918.] 

af< ‘No. 234. Safety movement in the iron and steel industry, 1907 to 1917.
♦No. 236. Effect o f the air hammer on the hands of stonecutters. [1918.]
No. 249. Industrial health and efficiency. Final report of British Health o f Mu­

nition Workers Committee. [1919.]
*No. 251. Preventable death in the cotton-manufacturing industry. [1919.]
No. 256. Accidents and accident prevention in machine building. [1919.]
No. 267. Anthrax as an occupational disease. [1920.1
No. 276. Standardization o f industrial accident statistics. [1920.]
No. 280. Industrial poisoning in making coal-tar dyes and dye intermediates. 

[1921.]
No. 291. Carbon monoxide poisoning. [1921.]
No. 293. The problem of dust phthisis in the granite-stone industry. [1922.]
No. 298. Causes and prevention of accidents in the iron and steel industry, 1910 to 

1919.
No. 306. Occupational hazards and diagnostic signs: A guide to impairments to be 

looked for in hazardous occupations. [1922.1 
No. 339. Statistics of industrial accidents in the United States. [1923.]
No. 392. Survey of hygienic conditions in the printing trades. [1925.]
No. 405. Phospnorus necrosis in the manufacture of fireworks and the preparation 

of phosphorus. [1926J 
No. 425. Record of industrial accidents in the United States in 1925. [In press.] 
No. 426. Deaths from lead poisoning. [In press.]
No. 427. Health survey in the printing trades, 1922 to 1925. [In press.]
No. 428, Proceedings of the Industrial Accident Prevention Conference, held at 

Washington, D. C., July 14-16, 1926.

C o n c il ia t io n  a n d  A r b itr a t io n  (in c lu d in g : s t r ik e s  a n d  lo c k o u t s ) .
•No. 124. Conciliation and arbitration in the building trades of Greater New York. 

[1913.]
•No. 133. Report of the industrial council of the British Board o f  Trade in its 

inquiry into industrial agreements. [1913.]
•No. 139. Michigan copper district strike. [1914.]
No. 144. Industrial court o f the cloak, suit, and skirt industry of New York City. 

[1914.]
No. 145. Conciliation, arbitration, and sanitation in the dress and waist industry 

of New York City. [1914.]
•No. 191. Collective bargaining in the anthracite coal industry. [1916.1 
•No. 198. Collective agreements in the men's clothing industry. [1916.]
No. 233. Operation or the industrial disputes investigation act o f Canada. [1918.] 
No. 255. Joint industrial councils in Great Britain. [1917.]
No. 283. History of the Shipbuilding Labor Adjustment Board, 1917 to 1919.
No. 287. National War Labor Board: History of its formation, activities, etc. 

[1921.]
No. 303. Use of Federal power in settlement of railway labor disputes. [1922.]
No. 341. Trade agreement in the silk-ribbon Industry of New York City. [1023.] 
No. 402. Collective bargaining by actors. [1926.]
No. 419. Trade agreements, 1925.

L a b o r  L a w s  o f  t h e  U n ited  S ta tes  (in c lu d in g : d e c is io n s  o f  c o u r ts  re la tin g : t o  
la b o r ) .

No. 211. Labor laws and their administration in the Pacific States. [1917.]
No. 229. Wage-payment legislation in the United States. [1917.J 
No. 285. Minimum wage legislation in the United States. [1921.T 
No. 321. Labor laws that have been declared unconstitutional. 11922.]
No. 322. Kansas Court of Industrial Relations. [1923.]
No. 343. Laws providing for bureaus o f labor statistics, etc. [1923.1 
No. 370. Labor laws o f the United States, with decisions of courts relating thereto. 

[1925.]
No. 403. Labor legislation o f 1925.
No. 408. Labor laws relating to payment o f wages. [1926.]
No. 417. Decisions of courts ana opinions affecting labor, 1925.

F ore ig :n  L a b o r  L a w s.
•No. 142. Administration of labor laws and factory inspection in certain European 

countries. [1914.]

V o c a t io n a l a n d  W o r k e r s ’  SSducation.
•No. 159. Short-unit courses for wage earners, and a factory school experiment. 

[1915.]
•No. 162. Vocational education survey o f Richmond, Va. [1915.]
No. 199. Vocational education survey of Minneapolis. Minn. [1916.]
No. 271. Adult working-class education in Great Britain and the United States. 

[1920.]
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S a fe ty  C odes.
No. 331. Code of lighting factories, mills, and other work places.
No. 330. Safety code for the protection of industrial workers in foundries.
No. 3^8. Safety code for the use, care, and protection of abrasive wheels.
No. 350. Specifications of laboratory tests for approval of electric headlighting 

devices for motor vehicles.
No. 351. Safety code for the construction, caro, and use of ladders.
No. 364. Safety code for mechanical power-transmission apparatus.
No. 375. Safety code for laundry machinery and operation.
No. 378. Safety code for woodworking plants.
No. 382. Code of lighting school buildings.
No. 410. Safety code for paper and pulp mills.
No. 430. Safety code for power presses and foot and hand presses. [In press.] 

In d u s tr ia l  R e la t io n s  a n d  L a b o r  C on d ition s .
No. 237. Industrial unrest in Great Britain. [1917.]
No. 340. Chinese migrations, with spccial reference to labor conditions. [1923.] 
No. 349. Industrial relations in the West Coast lumber industry. [1923.]
No. 361. Labor relations in the Fairmont (W. Va.) bituminous coal field. [1924.] 
No. 380. Postwar labor conditions in Germany. [1925.]
No. 383. Works council movement in Germany. [1925.]
No. 384. Labor conditions in the shoe industry in Massachusetts, 1920 to 1924.
No. 399. Labor relations in the lace and lace-curtain industries in the United 

States. [1925.]
W e lfa r e  W o r k .

♦No. 123. Employers’ welfare work. [1913.]
No. 222. Welfare work in British munitions factories. [1917.]

♦No. 250. Welfare work for employees in industrial establishments in the United 
States. [1919.]

C oop era tion *
No. 313. Consumers’ cooperative societies in the United States in 1920.
No. 314. Cooperative credit societies in America and in foreign countries. [1922.]

H o u s in g .
♦No. 158. Government aid to home owning and housing of working people in foreign 

countries. [1914.]
No. 263. Housing by employers in the United States. [1920.]
No. 424. Building permits in the principal cities o f the United States, 1925. 

[In press.]
P r o c e e d in g s  o f  A n n u a l C o n v e n tio n s  o f  th e  A s s o c ia t io n  o f  G o v ern m en ta l L a b o r  

O fficia ls  o f  th e  U n ited  S ta tes  an d  Canada.
No. 266. Seventh, Seattle, Wash., July 12-15, 1920.
No. 307. Eighth, New Orleans, La., May 2-6, 1921.

♦No. 323. Ninth, Harrisburg, Pa., May 22-26, 1922.
No. 352. Tenth, Richmond, Va., May 1-4, 1923.
No. 389. Eleventh, Chicago, 111., May 19-23, 1924.
No. 411. Twelfth, Salt Lake City, Utah, August 13-15, 1925.
No. 429. Thirteenth, Columbus, Ohio, June 7-10, 1926. [In press.]

M isc e lla n e o u s  S eries .
♦No. 174. Subject index o f the publications of the United States Bureau of Labor 

Statistics up to May 1, 1915.
No. 208. Profit sharing in the United States. [1916.]
No. 242. Food situation in central Europe, 1917.
No. 254. International labor legislation and the society of nations. [1919.]
No. 268. Historical survey of international action affecting labor. [1920.]
No. 282. Mutuaj' relief^ associations among Government* employees in Washington,
No. 299. Personnel research agencies. A guide to organized research in employ­

ment, management, industrial relations, training, and working con­
ditions. [1921.]

No. 319. The Bureau of Labor Statistics: Its history, activities, and organiza­
tion. [1922.]

No. 326. Methods of procuring and computing statistical information o f the Bureau 
of Labor Statistics. [1923.]

No. 342. International Seamen’s Union of America: A study o f its history and 
problems. [1923.]

No. 346. Humanity in government. [1923.]
No. 372. Convict labor in 1923.
No. 386. The cost o f American almshouses. [1925.]
No. 398. Growth of legal-aid work in the United States. [1926.]
No. 401. Family allowances in foreign countries. [1926.]
No. 420. Handbook of American trade-unions. [1926.]
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