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BULLETIN OF THE
U. S. BUREAU OF LABOR STATISTICS.

NO. 290. WASHINGTON. JANUARY, 1922.

REVIEW OF DECISIONS OF COURTS AND OPINIONS
AFFECTING LABOR, 1919-1920.

INTRODUCTION.

This bulletin is the eighth in the series devoted exclusively to the
presentation of court decisions, the preceding numbers being 112, 152,
169, 189, 224, 246, and 258. The foregoing bulletins appeared annu-
ally, but for a variety of reasons the publication of a bulletin for 1919
was omitted and the material for that year is now combined with the
material for the year 1920. The first bulletin noted bears date of 1912,
prior to which time decisions of this nature appeared in practically
every issue of the bimonthly bulletins, ending with No. 100. Brief
statements of the most important cases are given in the MoNTrLY La-
BoR Ruview of the bureau as soon as they come to the knowledge of the
office, but these cases are also included in the annual summary. No at-
tempt is made to cover the entire list of decisions handed down by the
State and Federal courts, representative types being usually sought
for. In a few classes of cases, however, such as those construing
workmen’s compensation laws, those relating to labor organizations,
and those involving important questions in interstate cominerce, a
more general inclusiveness is practiced. The decisions used are mainly
those handed down by Federal courts and the State courts of last
resort, though in some cases opinions of subordinate courts of
appellate jurisdiction are used, notably of the Supreme Court of
New York. Opinions of the Attorney General of the United States
construing Federal labor legislation are also reproduced if of suf-
ficient general interest.

The opinions and decisions are presented in abridged form, the
facts being stated in most cases in the language of the editors, with
quotations from the language of the court, though occasionally the
conclusion reached is indicated without such quotation. The sources
used are the same as in the past, i. e., the National Reporter System,

published by the West Publishing Co., and the Washington Law
19
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20 REVIEW OF DECISIONS OF COURTS AND OPINIONS.

Reporter for the District of Columbia. With a few exceptions the
cases used are those which were published during the calendar years
1919 and 1920, the volumes covered being as follows:

Opinions of the Attorney General, volume 31 and volume 32 to
page 368.

Supreme Court Reporter, volume 39, page 21, to volume 41,
page 64.

Federal Reporter, volume 253, page 481, to volume 268, page 96.

. Northeastern Reporter, volume 121, page 81, to volume 128,

page 800.

Northwestern Reporter, volume 169, page 577, to volume 179, page
1023,

Pacific Reporter, volume 176, page 321, to volume 192, page 560.

Atlantic Reporter, volume 104, page 896, to volume 111, page 688.

Southwestern Reporter, volume 206, page 577, to volume 225,
page 288,

Southeastern Reporter, volume 97, page 609, to volume 104,
page 785,

Southern Reporter, volume 80, page 25, to volume 86, page 448.

New York Supplement, volume 172, page 817, to volume 184,
page 832. .

Washington Law Reporter, volumes 47 and 48.

~

OPINIONS OF THE ATTORNEY GENERAL.

The opinions of the Attorney General of the United States are
rendered on request of the President or certain officers of the Gov-
ernment and are usually limited to a specific case, though some of
them are of general application. It occurred that during the period
covered by the present bulletin no question was submitted in the
labor field that called for a pronouncement of special interest, sol
that only the following notes are given. The Government control
of the railroads during the war raised the question of the status of
railroad employees in connection with the civil service, the decision
being that they were not covered (31 Op. 530). Another question
arising out of the same situation was as to the relation of the Director
General to the United States Employees’ Compensation Commission.
It was held that the Government control, which involved the bring-
ing of actions for damages directly against the Director General, did
not deprive the commission of its power to require a compensated
employee to assign to the commission his right of action to prosecute
the same where the injury was due to negligence of the railroad as
a third party (31 Op. 365). Other decisions under the compensation
act were to the effect that an assistant United States district attorney
was not an employee under the act, but was an officer of the United
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© OPINIONS OF ATTORNEY GENERAL. 21

States (31 Op. 201). A like conclusion was reached with regard to
a surgeon in the Public Health Service, he having been appointed
by the President by and with the advice and consent of the Senate
(31 Op. 184).

The status of a State compensation fund was considered (31 Op.
308), the Pennsylvania Compensation Insurance Fund being held not
subject to taxation under the income tax act of September 8, 1916;
nor are policies of insurance issued by the State under the compen-
sation act subject to the special tax placed upon insurance policies by
the war revenue act of October 8, 1917.

The act of Congress authorizing a suspension of the eight-hour
law in time of a national emergency, in the case ‘of * persons em-
ployed upon” contracts with the United States was held to include
only the “persons” referred to in the law—i. e., laborers and me-
chanics. Overtime pay for work in excess of eight hours was there-
fore only to be given in the case of such classes of workers (31,
Op. 144). .

The retirement act for United States employees was construed in
an opinion appearing in volume 32 of the Opinions of the Attorney
(General, the law being held not to provide retirement but to compel
dismissal of employees who had reached the age of 70 years without
having rendered the 15 years of service which creates eligibility for
retirement on annuity (p. 203); another opinion (p. 207) declares
the authority of the President to extend the provisions of the retire-
ment act to employees in the service of the United States who have
not been included in the classified service. Deputy collectors of
internal revenue and prohibition officers, not being definitely included
under the civil service act and rules, are not within the scope of the
retirement act regardless of whether or not they were in fact ap-
pointed in accordance with civil service rules (p. 273). The enforce-
ment officers and employees under the national prohibition act were
said in the same opinion to be required to be appointed with certain
exceptions under the civil service act and rules, so that such of them as
must be so appointed are within the provisions of the act. Unskilled
Iaborers in the employment of the Superintendent of the United
States Capitol Building and Grounds are covered (p. 311).

As already stated, no text of opinions is reproduced in the present
bulletin.

DECISIONS OF THE COURTS.
ALIENS.

The subject of immigration under contract to perform labor was
before the United States Circuit Court of Appeals in the case of an
accountant who had come from Canada to work in a branch of a
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22 REVIEW OF DECISIONS OF COURTS AND OPINIONS.

Canadian bank opened in New York City. It was held (United
States v. Union Bank of Canada, p. 71) that the employee was not
a manual laborer and therefore not covered by the act. In the same
decision the court passed upon another case (United States ». Royal
Dutch West India Mail Co., p. 71), the Government having taken
an appeal from a decision by the district court (noted at page 48 of
Bulletin No. 258). It was there held that a clerk coming from Hol-
land to work for a time in New York in a branch office of the em-
ploying company had not been induced to immigrate to perform
labor in this country in violation of the law; this decision was on
appeal affirmed.

The same provision of the law was involved in another case (United
States ». International Silver Co., p. 71), the decision being rendered
by a district court. British subjects resident in Nova Scotia had cor-
responded with a Connecticut employer and had come expecting
work. A strike prevented their employment and they returned home,
but the Government brought suit for a violation of the law by the
company. The judgment was adverse to the prosecution, no sufficient
cause of action appearing.

CONTRACT OF EMPLOYMENT.
ENFORCEMENT.

The enforcibility of a contract made and performed in one State
{Idaho), but sued upon in another State { Washington), where it was
invalid, was considered in Hatcher ». Idaho Gold & Ruby Mining Co.
{p. 84). The labor performed was to be paid for partly in commis-
sary supplies, which might be done in Idaho, but not in Washington.
However, the supreme court of the latter State construed the action of
the parties in making their contract in a State where it was legal as
placing them voluntarily under the rule of law in that State, so that
the eontract should be upheld.

Failure to carry out a contract of hire on the strength of which
advances had been made was held (State ». Oliva, p. 85) not punish-
able under a Louisiana statute, which was held to be unconstitutional
as in effect establishing a condition of peonage. A like contention
of the defendant was made in an Arkansas case {Johns ». Patterson,
p. 86), where a suit was brought against an employer who accepted
the services of a laborer who had abandoned his contract while in
debt to a prior employer. The court found the rule in this case to be
different, the act in question being constitutional ; however, the judg-
ment of the lower court against the second employer was reversed
on account of the errors in the instructions given by the judge. A
quite similar case was that of Shaw ». Fisher (p. 87), where a
second employer was sued for enticing and harboring an employee.
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Judgment was in the plaintiff’s favor in the trial court, but the
Supreme Court of South Carolina reversed the judgment, finding
that the second employer had merely accepted the serviees of an
employee who had left the earlier employment on his own motion.

An implied obligation of the employee is not to disclose trade
secrets where learned in confidential relations with his employer. In
a case of this nature (Vulcan Detinning Co. ». Assman, p. 93) a
workman leaving employment was held to trial fer disclosure of
trade secrets and resultant damages.

The relation of employer and employee was held not to exist in the
case of a pupil conductor on a street car for the purpose of receiving
instruction with a view to qualifying for employment; but his posi-
tion was said to be different from that of a mere licensee, and a judg-
ment in his favor was affirmed where an injury resulted from the
company’s negligence (Fineberg . Public Service R. Co., p. 89).

BREACH.

An apprentice agreement in which a father eontracted to be liable
for the payment of $160 if his son should not live up to the contract
was held to be binding in Putnam Machine Co. ». Mustakangas (p.
77), the decision of the court below being modified so as to require
payment of the full amount agreed upon. Where a workman had
been required to deposit a $50 Liberty bond as security for the per-
formance of a contract to work to the end of the season, and never-
theless struck and left employment, the court held that the per-
formance of the contract was several, so that payment should be made
for all services rendered; however, the bond was held forfeited be-
cause the full measure of service had not been rendered (Englander
. Abramson-Kaplan Co., p. 78).

Breach by the employer was held to make him liable where a sales-
man was discharged after working for three months on a two-year
contract, the discharge being attributable to the bad state of busi-
ness necessitating retrenchment (Dunbar . Orleans Metal Bed Co.,
p- 79). A like judgment ensued in another case (Lyons ». Pease
Piano Co., p. 80), in which a contract was eonstrued to be for a
yearly hiring, while the employer claimed that it was terminable
at will. :

Where a seaman was discharged in violation of an oral contract
made in California, where contracts continuing more than a year
are void unless in writing, it was held that the maritime law con-
trolled, no services being performed within the State, so that dam-
ages would lie for the breach {Union Eish Co. v. Erickson, p., 88).
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24 REVIEW OF DECISIONS OF COURTS AND OPINIONS,

COLLECTIVE AGREEMENTS.

The validity of a collective agreement is upheld in Moody ». Model
‘Window Glass Co. (p. 81), where it was shown to be a mutual under-
standing that waiting time should be compensated where the em-
ployer failed to furnish work at the time agreed upon. Like value
was attached to an agreement made as to the employment of rail-
road conductors, guaranteeing seniority rights, etc. In the case in
hand the plaintiff was not a member of the union with which the
agreement was made, but its terms were held to control all employ-
ment of that class by the employer affected (Gregg v. Starks, p. 82).

BLACKLISTING.

A statute of Oklahoma practically reads into the contract of em-
ployment a term requiring the granting of a service letter on the
termination of employment. The constitutionality of this law was
upheld (Dickinson ». Perry, p. 90) and a judgment for damages
affirmed where it appeared that the letter granted misstated the
facts and amounted to a blacklisting of the employee.

Placed here for lack of a better classification is the case Putnal v.
Inman (p. 73), in which it was held that a credit list among the
merchants of a town was not libelous, it being a privileged commu-
nication.

COMPULSORY WORK LAW.

Delaware was one of a number of States which during the war un-
dertook to secure productive labor from all male residents between
fixed ages. The statute was declared constitutional (State v. Mec-
Clure, p. 74). This opinion is in opposition to that of the Supreme
Court of West Virginia in discussing a similar law of that State
(Ex parte Hudgins, p. 76).

EMPLOYMENT OFFICES.

An ordinance of the city of Denver regulating the activities of
private employment agencies was held not to apply to a “ Business
Exchange Corporation,” which placed only persons seeking clerical
and technical positions (Wilson ». City and County of Denver,
p. 151). A law of South Carolina fixes a license fee of $2,000 per
year for persons securing workmen to go outside the State for
service of others. This act was held constitutional in State v.
Reeves (p. 151), as against the contention that the fee was prohibi-
tive and discriminatory.
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WAGES.

MINIMUM WAGES.
4

The Minimum Wage Commission of Minnesota was made the
defendant in a case (G. O. Miller Telephone Co. ». Minimum Wage
Commission, p. 291) in which the validity of orders issued by it was
challenged. The court below granted a temporary injunction
restraining the enforcement of orders, but the supreme court, citing
its previous decision as to the constitutionality of the act, in the
present case sustained the validity of the orders under it.

PAYMENT.

The California law requiring the payment of wages on the termi-
nation of employment, and fixing a penalty for noncompliance, was
held to be valid as against individual employers (Manford ». Menil
Singh, p. 294), as had been previously done with regard to corporate
employers. A similar law of Michigan, which provided a penalty
of 10 per cent per day of the amount due in case of nonpayment,
was held by the supreme court of the State to be unconstitutional
as class legislation (Davidow ». Wadsworth Manufacturing Co.,
p- 300)., The seamen’s act, authorizing the recovery of one-half
of the wages due at any port in the United States, was held ap-
plicable and controlling in the circumstances in a case of employment
on a British vessel in port at Pensacola, Fla. (Strathearn S. S. Co.
». Dillon, p. 297).

A public agency was required by mandamus to pay a balance due
a discharged employee, against its contention that there was no
money available from the funds for the fiscal year, where it was
shown that the lack of funds was due to an apparently intentional
act of the commission to avoid payment (State ex rel. Stephens v.
State Corporation Commission, p. 295). A workman discharged
from a railroad company because of theft was held nevertheless to
be entitled to pay which had accrued prior to the date of his dis-
charge (Kowalski v. McAdoo, p. 296).

The prevailing custom was held to control in a contest between
employer and employee as to the right of the latter to receive pay
for the time spent on vacation, his claim being allowed by the court
(Vaile ». Walker Construction Co., p. 802).

Where services were rendered by request without mention as to the
amount of compensation, a reasonable amount was said by the court
to be presumed in the absence of evidence that the work was to be
done gratuitously (Williams ». Jones, p. 300).

Note may be here made of the finding of unconstitutionality of the
antitipping law of Iowa, the law being held invalid because not
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making proper classifications, employees only being subject to its
restrictions, while employers might receive tips without incurring its
penalties (Dunahoo ». Huber, p. 289).

SECURITY.

The Massachusetts statute regulating assignments of wages re-
stricts both time and amount; it was held, however, in the instant case
(Raulines ». Levi, p. 290) that the termination of the employment
affected by the assignment rendered the assignment void regardless
of the lapse of time.

Wages of employees carrying on a bankrupt business were held to
be entitled to preference as against prior liens against the property of
the company for which they were working (Florida Construction &
Realty Co. ». Pournell, p. 294). A mechanic’s lien was held enforce-
able under the Massachusetts statute against the owner of a house
where a subcontractor’s claim included both labor and materials,
where the value of the labor could be distinctly shown (Manson &
MacPhee v, Flanagan, p. 290).

HOURS OF LABOR.

Hours of labor of city firemen were considered in Danielson .
City of Bakersfield (p. 155), the law of California fixing an eight-
hour day for “laborers, workmen, or mechanies” on public works
being heid inapplicable.

A Mississippi statute limits to 10 per day the hours of labor of
workmen employed by persons, firms, or corporations engaged in
manufacturing or repairing. This was held (Handy ». Mercantile
Lumber Co., p. 154) not to affect the status of a laborer unloading
lumber from cars outside the planing mill of the defendant company,
as his employment was not affected by the machinery.

The constitutionality of a statute limiting the hours of labor of
women in hotels, etc., but excepting railroad hotels and eating
houses, was upheld by the Supreme Court of the United States
against the contention that there was an unreasonable classification
involved in the law (Dominion Hotel v. State of Arizona, p. 160).
The employment of women at collection stations for laundries was
held not to be subject to the restriction of an act governing female
employees in the District of Columbia employed in mercantile estab-
lishments, laundries, ete. (District of Columbia ». Marshall, p. 160).
A Texas law limits to 9 per day and 54 per week the hours of labor
of women, and a cafe proprietor was convicted for a violation of this
law. His contention that an hour per day should have been deducted
because that amount of time was used by the employees in eating
their meals was denied, as it appeared that while eating the wait-
resses were subject to call to render service (Haddad », State, p. 161).
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The Adamson law, establishing a basic eight-hour day for certain
classes of railroad employment, was held not to apply to switch
tenders, the law having been enacted for the purpose of meeting con:
ditions not involving that class of workmen (Coke v. Illinois Cen-
tral R. Co., p. 158). The Supreme Court also held that the law did
not bar an agreement between an insolvent road and its employees to
continue the operation of the road-under a contract satisfactory to
both parties, but not conforming to the law in question (Fort Smith
& W. R, Co. ». Mills, p. 156).

The older law limiting hours of service to 16 per day for trainmen
was held to apply to employees of a terminal company operating in
the State of New York exclusively, but handling commerce for a
number of railroads and steamship companies doing an interstate and
foreign business (United States ». Brooklyn Kastern District Ter-
minal, p. 162). A like conclusion was reached in another case (Penn.
R. R. Co. ». United States, p. 166), the employee working in railroad
yards making up trains, none of his duties calling him to work on
the main line of the road.

The same statute fixes the hours of labor of telephone opera-
tors transmitting train orders to nine per day. A terminal com-
pany at Atlanta rendered practically the same service as the
Brooklyn company in the case noted above, and a circuit court of
appeals applied the same doctrine to the instant case, involving the
services of a telegraph operator, reversing a directed verdict for the
company in the lower court {United States ». Atlanta Terminal Co.,
p. 163). That mealtime, during which an employee was subject to
call, was not properly time off duty, deductible from the hours of
service, was the conclusion in Chicago R. 1. & P. R. Co. ». United
States, p. 164). Another case along this line {United States v. Baker,
p. 165) involved the question of continuous operation. Two railroads
exchanged service in such a way as to have continuous service by their
jeint action. This was held to constitute continuous operation so
that neither operator could be employed more than nine hours per
day.

Not strictly falling under the heading of “hours of labor” is a
case involving the right of an inventor to an invention which was
perfected during the time of his employment by the United States,
the court holding that the law did not exclude any portion of the
employee’s time ‘from the time “of his employment or service”
(Moore ». United States, p. 167).

MUNICIPALITY ENGAGING IN BUSINESS.

Kansas City, Mo., voted for an issue of bonds to enable the city to
engage in the business of manufacturing and distributing to its citi-
zens and the city offices a supply of ice. The city comptroller refused
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to issue the bonds, claiming that the city had no authority to enter
upon such an undertaking, this view being upheld by the supreme
court of the State (State ex rel. Kansas City v. Orear, p. 282).

PENSION AND RELIEF SYSTEMS.

The deduction of a portion of the salaries of public employees- for
the establishment of a pension fund for their retirement was held
valid in Higgins ». Sweitzer (p. 284), against the contention that their
salaries were to be fixed by the county board and were not liable to
such reductions as the law effected. The same court (Illinois
supreme) had before it the claim of a policeman who was entitled
to retirement under a provision fixing 20 years’ service as the sole
test of eligibility. Before final action on the claim, the legislature
added a provision to the effect that the claimant must also be 50 years
of age, and it was held that the added provision was a valid obstacle
to the granting of the pension until he should satisfy it. (Beutel 2.
Foreman, p. 285).

An Ohio statute forbids compulsory contributions to relief depart-
ments maintained by any corporation. This was held constitutional
and applicable in a case in which a former employee sought to recover
from a railroad company the statutory penalty for deducting con-
tributions from his wages, though the company claimed that he had
agreed to such action (Baltimore & O. R. Co. ». Bailey, p. 286). The
Court of Appeals of the District of Columbia reversed a former
decision in refusing to a discharged railroad employee a refund of
the contributions made by him to a relief department in excess of
benefits received, there being no statute in this jurisdiction interfering
with the withholding of contributions (Philadelphia, B. & W. R.
Co. v. Campbell, p. 288).

EMPLOYMENT OF WOMEN.

A Texas statute requiring that female employees in certain estab-
lishments be furnished with seats which they might use when not
engaged in active duty was held constitutional in Glanges ». State
(p. 150). i

FACTORIES AND MINES.

A New York statute authorizes the fire commissioner of New
York City to require certain safety devices to be installed in fac-
tories, etc. The owner of an office building claimed that the law did
not apply where only office workers were engaged, and, if so, it was
unconstitutional. These contentions were denied in the case of People
ex rel. Cockroft ». Miller (p. 152), and the order sustained as affect-
ing the particular building. )

The constitutionality of an Illinois statute requiring the mainte-
nance of wash rooms at coal mines, steel mills, foundries, “or other
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like business ” was declared constitutional by the Supreme Court of
Illinois, but held not to apply to a railroad roundhouse (People ».
Cleveland, C., C. & St. L. R. Co., p. 153).

A law of Kansas forbidding the use of dynamite and similar ex-
plosives in coal mines unless certain regulations were complied with
was held constitutional even though the power of regulation was in
a measure delegated to operators and miners for mutual agreement
(Richards ». Fleming Coal Co., p. 282).

LIABILITY OF EMPLOYERS FOR INJURY TO EMPLOYEES.

ASSUMPTION OF RISK.

An injury to a member of a railroad bridge crew was held to be
caused by the action of his foreman in driving a motor car in such
manner as to cause a risk which the workman was not legally pre-
sumed to have assumed; and even if he was guilty of contributory
negligence, under the South Dakota statute this would not bar re-
covery but would reduce the amount of it (Dunn ». Great Northern
R. Co., p. 99). A contrary finding was made in another case in
which a simple operation was ordered to be performed without
instruction as to the method, the court holding that the workman
could see and understand all probable dangers and therefore assumed
the risk (Dean ». H. Koppers Co., p. 100).

Where a minor employee was urged to hurry in the performance
of work on which he had had a limited experience but no warning
as to necessary care was given, it was held that he did not assume
the risk of a resultant injury (Stam ». Ogden Packing & Provision
Co., p. 101).

Somewhat similar was the determination of the Supreme Court
in reversing the judgment of the courts below, in a case where a
laborer had asked permission of his foreman to secure a stick with
which to place a block under a rock which afterwards fell upon his
arm (Fillippon ». Albion Vein Slate Co., p. 141). The action of the
foreman in ordering the workman to go on without procuring the de-
sired instrumentality was held to relieve the injured man of the
charge of contributory negligence.

NEGLIGENCE.

The State of California has a workmen’s compensation law, but
it contains a provision that where injury is due to gross negligence
or willful misconduct a suit for damages will lie. This provision
was held to control in a case where a workman was injured due to
contact with exposed gears in a dimly lighted room (Helme ». Great
Western Milling Co., p. 102).
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SAFE PLACE AND APPLIANCES.

A mason employed for construction work was injured while at-
tempting to adjust the derrick by which stone was carried for his
use. Against the employer’s contention that he was not negligent,
that the workman had assumed the risk and contributed to his injury,
the court held that the common-law duty of furnishing safe place
and appliances had not been fulfilled (E. H. Parrish & Co. ». Pulley,
p- 108). A like conclusion was reached where a tannery employee re-
ceived injury by falling from a walkway into a tub of scalding liquid
owing to the darkness (Beck ». Sylva Tanning Co., p. 104).

The factory laws of Indiana contain specific requirements as to
safety,.and also impose the general duty of supplying “ every device,
care and precaution” needed in the circumstances. This was held
to charge an employer with negligence in failing to supply goggles
for the use of a workman cutting steel with a cold chisel, and who
received injury to his eyes (Emerson-Brantingham Co. v. Crowe,
p- 112). Failure to provide fire escapes was held to charge the owner
of a sawmill with liability for the death of a workman in a Louisiana
case {Dotson ». Louisiana Central Lumber Co., p. 144).

The fact that a State statute imposed direct duty on the employer
to supply safe scaffolding in building operations fixed the liability
of an employer who failed in this regard (Propulonris v. Goebel
Const. Co., p. 146).

A railroad employee adjusting ties with a defective bar, old and
worn, was held entitled to damages in Arkansas Cent. R. Co. v. Goad
(p. 142), as against the contention that the rule of “simple tools”
should apply.

An injury due to a cause not foreseen by the employer was held,
nevertheless, to entitle the injured workman to damages where the
jury found that injury might have been reasonably anticipated, and
no instruction was given (Collins ». Pecos & N. T. R. Co., p. 146).

Electric haulage by locomotive operated from a trolley wire is
forbidden in gaseous portions of mines by a law of Pennsylvania.
Failure to observe this statute was held to charge the employer with
liability as against the contention that the removal of a barricade
that had been placed to prevent the running of the engine into a
forbidden section was the approximate cause of the injury (Jaras v.
Wright, p. 116).

Agricultural work, in the present instance shelling corn with the
aid of a steam traction engine, was held not to come within the scope
of the law requiring machinery to be guarded in “manufacturing
or other establishments,” so that no liability attached for the failure
to guard the cogs of the sheller (Hainer v. Churchill, p. 143).
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FELLOW SERVICE.

The doctrine of dual capacity was applied to a Missouri case in
which the plaintiff was injured by reason of the negligence of a
fellow workman under whose direction he was placed, though both
were under a common foreman. The act of giving orders was held
not to be one of fellow service but an exercise of supervision for
which the employer was responsible (Morin ». Rainey, p. 114). Quite
similar circumstances appeared in a Mississippi case (Gulfport
& M. C. Traction Co. ». Faulk, p. 115). There was an assumption of
authority by one of two fellow coworkers, but the court found no
testimony to support the theory of actual control. It was further
concluded that the act done by the injured man at the suggestion of
his fellow worker was no part of his duty, so that in performing
it he was a mere volunteer for whose injury the employer was not
Liable.

The negligence of an employee of a very different class may be
noted here for lack of better classification. An employee suffered
an injury to his finger and was treated by the employing company’s
physician in such a way as to necessitate amputation. Though the
injured man had been directed to go to this physician, the court
found the company not liable for the lack of skill of the latter, un-
less it had failed to exercise ordinary care in the selection of a
physician. No recovery was therefore allowed (Smith ». Buckeye
Cotton Oil Co., p. 117).

COURSE OF EMPLOYMENT.

The Supreme Court of Washington held an employing company
liable for injury to one of its workmen resulting from an assault by
its superintendent, the ground being that even though the com-
pany had not authorized that action on his part he had attempted
this method of obtaining discipline, so that the company must be
charged with the consequence of his action (Del.eon ». Doyhof Fish
Products Co., p. 105).

UNLAWFUL EMPLOYMENT OF CHILDREN,

It is quite generally recognized that even technical requirements
must be observed in employing children unless the employer is to
be presumptively chargeable with negligence in cases of injury to
them. Thus in Wolff ». Fulton Bag and Cotton Mills (p. 109), fail-
ure to-obtain an employment certificate for a minor under 16 years
of age, as required by the New York statute, was held to charge the
employer with a misdemeanor, such employment being entirely un-
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lawful. Therefore, it would not come under the workmen’s compen-
sation act, but would render the employer liable to a suit for damages
for an injury received.

The courts of the same State had before them a case (Karpeles .
Heine, p. 106) in which a minor 13 years of age was injured by falling
into the open shaft of an elevator which he had himself run to the
floor from which he fell. Employment to operate elevators is abso-
lutely forbidden until the age of 16 years is reached, and the court
of appeals reversed decisions of the lower courts which denied recov-
ery on the ground that the child had been guilty of contributory neg-
ligence, holding that this defense was not available for a young child,
particularly in the face of the unqualified prohibition of the statute.

A Kentucky statute likewise fixes 16 years as the minimum for
employment at certain machinery, including laundry machinery. An
injury to a girl employed in violation of this law was held to make
the employer liable without the intervention of the ordinary defenses,
even though she had misrepresented her age (Sanitary Laundry Co. ».
Adams, p. 107).

Very similar was the conclusion of the Court of Errors and Ap-
peals of New Jersey (Schwartz ». Argo Mills Co., p. 108), the minor
in this case being injured by a moving portion of a carding machine.
The law forbids employment between fixed and traveling parts of a
machine while in motion. The court below denied recovery on the
ground that the plaintiff was not between the parts, but this decision
was reversed as not meeting the intent of the law.

An employer was held liable for the violation of the child-labor
law of New York where the offense consisted in an act of the driver
of a milk wagon securing the services of a boy of 13 to assist him,
paying him out of his own pocket. The law fixes 14 years as a mini-
mum age for employment, and it was found that other drivers had
violated the rule with the knowledge of the employer but had not
been disciplined other than by reprimand (People v. Sheffield Farms-
Slawson-Decker Co., p. 110).

No statutory provision was involved in the case of Brown v. Atchi-
son, T. & S. F. B. Co. (p. 111), the foreman of the company being held
negligent in directing a boy of 17 to undertake hazardous errands
without appropriate instructions as to the dangers, for which action
the company was held liable.

MARITIME WORKERS.

One of the difficult problems that has been presented for solution
with the advent of liability and compensation laws, looking toward
a more adequate protection of workers, is that which relates to mari-
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time employments. Seamen have long been recognized as a distinct
class of workers, subject to special privileges and limitations, but at
present lacking much of the beneficial status secured by recent legis-
lation in behalf of other classes of employees. The great enlargement
of those groups of workers who are employed at loading and unload-
ing, repairs, etc., involves other difficulties in view of the fact of the
mixed nature of their employment, which is partly on the wharf,
partly on the vessel, and partly on the runway, or serving the tackle
which forms the means of communication between wharf and vessel.
In Siebert ». Patapsco Ship Ceiling & Stevedore Co. (p. 94) a steve-
dore was injured while working in the hold of a ship, due to the
negligence of the foreman of the defendant company. The injured
man first gave notice that he would claim under the compensation
law of Maryland, the injury having taken place in a harbor in that
State. The claim was later withdrawn and placed in the hands of an
attorney who brought action in admiralty, against the protest of the
company. This step was declared legal by the district court, and a
judgment was entered in his favor under the admiralty law.

A different course was followed in Dziengelewsky v. Turner &
Blanchard (p. 96), where a longshoreman was drowned by falling
from a defective companionway. A suit for damages at common law
was brought, but the employer contended that recovery should be had
under the workman’s compensation act. The court refused to recog-
nize this contention, holding the plaintiff to be within her rights in
her suit for damages.

The refinements involved in the situation are suggested by the
fact that where a longshoreman was injured in unloading a vessel,
but was himself at the time on the land, it is held that the maritime
law would not control (Smalls ». Atlantic Coast Shipping Co., p. 98).
In other words the man passes from one realm of law to another by
the mere shifting of his position while employed in a single under-
taking, with different procedure, remedies, and amounts of recovery.

Another case under this heading involves a construction company’s
laborer detailed to aid in unloading a barge of sand moored in
navigable waters. The gang plank over which he passed in his
work was unstable and he fell from it into the water and was
drowned. His administrator sued in admiralty and recovered on the
ground of failure of the employer to exercise reasonable care (White
v. John W. Cowper Co., p. 98).

The extent of the recovery allowed in case of a maritime injury
due to the negligence of fellow servants was considered by a circuit
court of appeals in Great Lakes S. S. Co. ». Geiger (p. 96).
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RAILROADS.

Railroad employments are somewhat in the situation of those of a
maritime nature, i. e., they are subject to Federal control to such an
extent that the State laws are of secondary importance. However,
State laws apply in certain situations, with the result that great un-
certainty and confusion ensue. Thus, in Chicago R. I. & P. R. Co. .
Cronin (p. 137), a coach cleaner, injured while attempting to assist
in jacking up an engine in a roundhouse for repairs, was held en-
titled to recovery under a State law, over the contention of the com-
pany that, since the engine was one regularly used in interstate
commerce, the Federal law should govern.

The Federal safety appliance act relates to equipment on roads
engaged in interstate business, whether the particular instrumen-
tality is employed in imterstate or intrastate service. A brakeman
whose death was due to defective couplers on an intrastate car was
held entitled to recover in a suit for damages on account of the
liability entailed by the Federal statute, recourse to the State com-
pensation act not being necessary (Ross ». Schooley, p. 138).

The nature of the compliance required by the Federal safety ap-
pliance act was considered in a case in which the company claimed
that it had made a substantial compliance, though admitting techni-
cal violation of the act. The court found no room for such a theory
and held the company liable for damages consequent upon its failure
actually to comply with the law (Hodgman ». Sandy River & R. L. R.
Co., p. 188).

Another case involving sufficient compliance had for its subject
matter the installation of grab irons on freight cars (Boehmer ».
Penna. R. Co., p, 186). The injured man attempted to board a car
which had grab irons only on diagonal corners, he thinking that all
four corners were supplied. Action for damages was unsuccessful,
the court holding that installation on opposite corners was a sufficient
compliance with the law.

The scope of a State law enacted for the special benefit of railroad
employees was considered in a Minnesota case (Seamer ». Great
Northern R. Co., p. 118). The law was held to apply not merely to
those employees who were engaged in the operation of trains, but
also to office workers even though their place of employment was
several blocks from the railroad.

Federal statute—With the very general enactment of workmen’s
compensation laws applicable to intrastate employments of nearly all
classes the importance of State liability statutes as regards railroad
employment has diminished. However, Congress has as yet estab-
lished no compensation system for employees in interstate com-
merce, and they form the principal groups of workers in the country
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who are debarred from the benefits of compensation legislation, the
Federal statute of 1908, amended in 1910, being practically their sole
measure of relief. The act in question abrogated the defense of fel-
low service and modified that of contributory negligence, while no
risks are assumed which arise from the violation of Federal statutes.
On the other hand the doctrine of assumption of risks still operates
in a fairly wide field. Thus, where a bridge worker was given a de-
fective claw bar, the injury consequent upon its use was held in the
trial court to be due to the negligence of the company in furnishing
a defective tool. 'On appeal from the judgment in his favor the court
of appeals ruled that the doctrine of assumption of risks barred re-
covery, but on the objection of one judge referred the case to the
supreme court of the State. Here it was held that recovery was not
barred but only reduced by reason of the employee’s contributory
negligence. A third appeal brought the case to the Supreme Court
of the United States, which rejected the defense of contributory
negligence but sustained that of assumption of risks, and sent the
case back to the place of beginning for a new trial (Pryor ». Wil-
liams, p. 119).

The doctrine of assumed risks was held by the same court (Su-
preme Court of United States) not to have any proper place in the
case of an injury to a switchman injured by the negligence of his
engine foreman where the situation was one of emergency so that
the employee had no time to appreciate and assume the risk (Chicago,
R.I. & P. R. Co. ». Ward, p. 120). Similarly, the defense of assumed
risks was disallowed when injury was obviously due to the failure
of a railroad company to maintain its tracks in a suitable condition
of repair (Kansas City, M. & O. R. Co. v. Roe, p. 120).

The vexed question of what constitutes interstate commerce seems
hardly nearer its solution than it was at the beginning of litigation
under the Federal act. In Phila. B. & W. R. Co. ». Smith (p. 122), a
mess cook for a gang of carpenters repairing bridges along an inter-
state road was held to be engaged in interstate commerce. The same
was found to be the case in Chicago & A. R. Co. ». Industrial Commis-
sion (p. 123), where a flagman at a crossing used by both interstate
and intrastate trains was killed by an interstate train, but his depend-
ents had secured an award under the State compensation law. On
appeal this award was reversed and the Federal statute held exclu-
sively applicable. A like eonclusion was reached by a New Jersey
court where a station agent wags killed, while running alongside an
interstate train from which he had taken letters and papers, by falling
under the train. A compensation award was reversed, the court
saying that as this train was interstate whatever he did in connection
therewith parteok of that nature and was under the Federal law
(Carberry ». Delaware, L. & W. R. Co., p. 122).
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A track worker engaged in constructing a fill to take the place of
a trestle already in use in interstate commerce was said not to be
engaged In new construction, but in interstate commerce work of a
current nature, reversing a judgment of the Supreme Court of Idaho
(Kinzell ». Chicago, M. & St. P. R. Co., p. 125).

A signal-tower man, also attending to pumping water to a tank
which supplied interstate and intrastate trains, was held to be an,
interstate employee (KErie R. Co. ». Collins, p. 128). Involving the
identical principle is the case, Southern Pacific Co. v». Industrial
Accident Commission of California (p. 133); here a workman was
electrocuted while cleaning the insulators of a steel tower which
carried wires transmitting electricity to interstate and intrastate
trains of the company, and the service was held to be interstate.

The Supreme Court of Michigan passed upon the status of a motor-
man operating electric street railways across the State line. The
man was injured while at his work and brought his action at common
law, the company claiming that he should have sued under the
Federal statute. This contention was sustained against the objection
that electric street railways were not included under this act (Nelson
v. Ironwood & B. R. Co., p. 124).

The nature of the work was declared to be interstate in another
case (Kusturin ». Chicago & A. R. Co., p. 129) in which the man was
injured while removing old rails from a roadbed, this being regarded
as a part of the general work of repairing the track.

The Supreme Court of the United States denied the applicability
of the Pennsylvania compensation law in the case of a trainman
locally employed in the distribution of loaded cars from a colliery
to a train yard two miles distant. Though he himself was never on a
train that went outside the State, the cars which he handled were
designated for distribution beyond the State boundary, and the
employment was correspondingly held interstate so that the award
must be disallowed and proceedings had only under the Federal
statute (Phila. & R. R. Co. ». Hancock, p. 127). The Federal statute
was held not applicable, however, where a coal car consigned from
outside the State had reached its destination and was being removed
from a stub switch to a siding in the town (Del., L. & W. R. Co. ».
Peck, p. 181). The interstate journey was said to have been at an
end before the work in which the injury took place began. The
Federal law was therefore not applicable, even though there was
negligence on the part of the company in its equipment under the
safety appliance act.

Similar to the Hancock case above was the decision of the Supreme
Court of Illinois where a locomotive engineer was killed while run-
ning to a water tank in an interval between moving two interstate
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shipments (Wangerow ». Industrial Board, p. 132). The court found
that the only purpose of the movement was to pass from one
act of interstate commerce to another, so that the State compensation
law would not apply.

LIABILITY OF THIRD PARTY.

Where an employee was injured by reason of the negligence of
another than his employer, such negligent third party was joined
as party to an action and the case carried to a decision in favor of
the plaintiff. On appeal the claim was advanced that actions against
the employer under the Federal law and against the third party on
his common-law liability could not be properly joined. The court
admitted this, if the point had been timely raised, but at this stage
of the proceedings it was too late, and the liability of each party was
afirmed (Cott ». Erie R. Co. et al., p. 134).

A similar case was before the Georgia courts, where a demurrer
had been interposed, and the question of the propriety of joining
the statutory and common-law actions was submitted to the Supreme
Court of Georgia. It declared the joinder not permissible (Lee w.
Central of Georgia R. Co., p. 135), and this decision was on appeal
sustained. by the Supreme Court of the United States.

RELEASE.

Two cases are available considering the effect of an injured
person’s release of the employer for liability for injury, in so far
as such release affects claims against a surgeon for malpractice. The
Supreme Court of Wisconsin (Hooyman ». Reeve, p. 139) took the
view that a broad release given the employer operated also as a re-
lease against all claims of any nature arising out of the injury in-
cluding the alleged malpractice.

The opposite view was taken by the Supreme Court of Massachu-
setts (Purchase ». Seelye, p. 140), the release covering “all claims
and damages” arising out of the injury. This was held to apply to
the employer and not to the unskillful treatment by the physician,
which could not have been anticipated.

OCCUPATIONAL DISEASE.

The Ohio workmen’s compensation law is not inclusive as to all
classes of industrial injury and is construed as not covering occu-
pational disease. -When, therefore, a suitor claimed damages by
reason of the continuing effect of the conditions of his employment
impairing health and eyesight, the United States Circuit Court of
Appeals took the ground that a common-law right of action for
damages existed and reversed a judgment which denied the plaintiff
the right to sue (Zajkowski . American Steel & Wire Co., p, 147).
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38 REVIEW OF DECISIONS OF COURTS AND OPINIONS.

WORKMEN’S COMPENSATION.

CONSTITUTIONALITY OF STATUTES.

Despite the far-reaching decisions of the Supreme Court sustaining
the New York, Washington, and other laws embodying a variety of
provisions, the question of constitutionality is still raised. The Mon-
tana statute was before the supreme court of that State in a case in
which a plaintiff sued for damages at common law, the employer con-
tending that the workmen’s compensation act controlled. The court
adopted this contention, declaring the abrogation of common-law
defenses valid and that the industrial accident board is not a court
such as to contravene the provisions of the State constitution (Shea v,
North-Butte Mining Ce., p. 329).

The Arizona statute is peculiar in that it offers an injured person
the right to elect his remedy after the receipt of the injury. This,
together with the other more common provisions of compensation
laws, was held to be valid legislation by the Supreme Court of the
United States (Arizona Copper Co., ». Hammer, p. 330).

The statute of Tennessee excluded coal-mining operators from its
coverage, besides the more common exclusion of domestic and agri-
cultural service, casual employees, etc., and the constitutionality of
the act was challenged on the ground, among other things, that it
constituted class legislation. This contention was rejected by the
Supreme Court of the State, together with others relating to the right
to jury trial, due process of law, etc. (Scott ». Nashville Bridge Co.,
p- 334). In one point the law was found unconstitutional, 1. e., in its
authorization of special fees for judges passing upon compensation
claims, but this was said not to be an essential part of the law.
Improper classification was likewise charged against the Texas stat-
ute which excluded farm laborers and gin laborers from its coverage.
A case challenging the constitutionality of the law reached the Su-
preme Court of the United States, where the exclusion of gin laborers,
farm laborers, and railroad employees was justified for reasons set
forth in the opinion (Middleton ». Texas Power & Light Co., p. 339).
The provision that the employee shall have no option where the em-
ployer elects was likewise held to be valid legislation.

The North Dakota law is made applicable to hazardous employ-
ments, but these are defined so as to include practically every occupa-
tion. An employer engaged in real estate and loan business con-
tended that his office employees could not. be said to be engaged in
hazardous work so as to bring them under the act, but this contention
was rejected by the supreme court of the State and the constitutional-
ity of the law upheld (State ex rel. Amerand ». Hagan, p. 337).

The compensation law of Utah is subject to a provision of the
constitution which provides that the right of action for death can not
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WORKMEN’S COMPENSATION. 39

be taken away or limited. The survivors of a deceased employee
may therefore sue at common law for damages or take compensation
under the act. Where the latter option was chosen by a widow in
behalf of herself and her minor children it was held that her legal
appointment as their guardian rendered her election binding upon
the children and safeguarded the employer from any second liability
(Utah Copper Co. ». Industrial Commission, p. 346).

The civil code of Louisiana established the right of a survivor to
sue for damages for death, the enactment of the compensation act
being later. This later enactment was held (Colorado ». Johnson
Iron Works, p. 348) to supersede the provision of the code, so that
the widow of a workman whese employer was under the compensa- -
tion act must accept its provisions and may not sue for damages. A
similar conclusion was reached in a Kentucky case (Grannison’s
Admr. v. Bates & Rogers Construction Co., p. 349), where the nght
to sue was claimed after the employee had elected to accept the provi-
sions of the compensation act; this election was held binding upon
both the employee and his personal representative.

The constitutionality of the Indiana statute was indirectly attacked
in the case of a claim involving the death of a workman employed by
an Indiana corporation, who was killed in Indiana while werking
under a contract made in Ohio, but claiming the status of a contract
made in the District of Columbia, and purporting to exclude the op-
erations of any compensation law (Carl Hagenbeck & Great Wallace
Show Co. ». Randall, p. 343). Despite the complicated efforts to
avoid Hability, the claim was allowed as under the Indiana law,
which was held constitutional and applicable in spite of the fact that
the contract of employment was extraterritorial.

The constitutionality of a specific provision was involved in a
New Jersey case (Bryant ». Lindsay, p. 844), the point being that of
the right of the legislature to establish a special fund by contribu-
tions to be paid where injured workmen left no dependents. As
formulated, this provision was held to be unconstitutional, not
being offered as either a supplement or an amendment to the com-
pensation act.

The application of compensation acts to work of a maritime nature
has been the subject of much discussion since the introduction of
legislation of this type. Following the denial of the right of the
courts to apply their State compensatlon acts to longshoremen, ete.,
which had been done notably in New York and California, Congress
undertook to amend the Federal judicial code so as to permit work-
men in the various States to elect compensation under the State law
as an alternative to an action in admiralty (act of October 6, 1917,
40 Stat. 395). This attempt to save to suitors the right of a common-
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40 REVIEW OF DECISIONS OF COURTS AND OPINIONS,

law remedy and the rights and remedies under the compensation
law of any State would have furnished a choice among three options.
The resultant situation was one of confusion. Thus in a United
States court in the case of The Howell (257 Fed. 578), Judge Hand
construed the amendment to the judicial code as giving the New
York compensation law the exclusive status in such a case that it
held in employments generally, so that an employer coming under
the act was absolved from liability under the maritime law. A like
court in Oregon (Rohde ». Grant Smith Porter Co., 259 Fed. 304)
allowed recovery in an admiralty action, holding that the maritime

_law gave rights which “can not be barred, enlarged, or taken away
by State legislation.” A Federal court in Louisiana likewise refused
to make the compensation law of that State the exclusive remedy,
holding that the injured employee might elect (Hogan for use of
Coffey ». Buja, 262 Fed. 224).

Other cases might be cited, but all are governed by the finding of
the Supreme Court of the United States that the attempted amend-
ment was invalid as establishing discordant legislation contrary to
the purpose of the Constitution with regard to commerce, so that
while Congress may act in the establishmient of a uniform rule of
general application, it can not validate diverse State laws making
them applicable to subjects of maritime jurisdiction (Knickerbocker
Ice Company ». Stewart, p. 802).

The compensation law of Porto Rico was held to be compulsory
against the contention that the employer tould legally elect whether
or not he should accept the act (Camunas v. New York & P. R. S. S.
Co., p. 327). A United States district court had declared the law
elective, but the court of appeals took the opposite view.

PARTICULAR PROVISIONS OF THE LAW,

COVERAGE.

Occupations.—The California statute excludes employees in agri-
cultural work, but the supreme court of the State declined to extend
the meaning of this term to cover “fish farming” (Krobitzsch ».
Industrial Accident Commission, p. 305). On the other hand a New
York court refused to class ice harvesting done by a farm laborer
for domestic supply as within the law, as it was not work “ carried
on by the employer for pecuniary gain,” being merely incidental to
farm purposes (Mullen ». Little, p. 306).

Work with a threshing machine owned by a group of farmers pri-
marily for their own use was held to be agricultural labor even when
employed at custom work, though the compensation commission of
Utah had taken a contrary view (Jones v. Industrial Commission,
p. 306).
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WORKMEN’S COMPENSATION. 41

Specific rulings are required where the law is limited to “ hazard-
ous ” or “ extrahazardous” occupations. The Supreme Court of Tlli-
nois held that the law of that State covered the conduct of a junk
business where engines and boilers were stripped; also that a man
working by piecework was not an independent contractor, but an
employee under the act (Cinofsky ». Industrial Commission, p. 388).
Likewise the Supreme Court of Washington refused to accept the
claim of 2 woman employed in an office, but operating a stencil cut-
ting machine part of the time, that she was not in hazardous work,
saying that as to the stencil cutting her work was similar to
the work of manufacturing, though her chief employment was cleri-
cal (Gowey ». Seattle Lighting Co., p. 390). She was therefore
under the compensation act, and could not sue for damages.

Persons—The quite customary exclusion of casual workers was
held applicable in an Towa case where a handy man agreed to do a
bit of repairing on a building for nothing, following service under
a contract. Injury while performing the later work was held to be
“casual employment ” for which no compensation could be obtained
(Bedard ». Sweinhart, p. 323). A different conclusion was reached
by the Maryland Court of Appeals in regard to a farmer and team-
ster engaged to do hauling for a fruit-packing establishment when-
ever his services might be required, the work being regarded as under
a continuing engagement and not casual (State Accident Fund w.
Jacobs, p. 324).

A miner loaned by his employer to render expert service in
extinguishing a fire in the property of another company was held
entitled to compensation from the latter company as against the con-
tention that his work for it was casual (Tarr ». Hecla Coal & Coke
Co., p. 322). Where, however, the local agent of a railroad company
asked workmen of another employer to render assistance in closing
a car door, an award was declared unwarranted as the accident had
not occurred in the course of employment, the employment relation
not having been formed (Farrington ». United States R. R. Admin-
istration, p. 373). Quite similar was the finding of the Illinois Su-
preme Court in regard to a volunteer who turned aside from his own
employment, offering without request to do a dangerous piece of
work, and suffering fatal injuries for which no compensation was
allowed (George S. Mepham & Co. ». Industrial Commission, p. 876).

A workman employed to do a piece of work at a fixed time rate,
but free to make use of his own methods of work in performing a
single specific contract, was held by the Supreme Court of New Jer-
sey to be an independent contractor and not an employee (Otmer ».
Perry, p. 373). This defense was not allowed in an Indiana case
where a workman was paid by the ton to unload coke, the court find-
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42 REVIEW OF DECISIONS OF COURTS AND OPINIONS.

ing him to be an employee and not an independent contractor (Mun-
cie Foundry & Machine Co. ». Thompson, p. 374).

The miners in a coal mine in Iowa agreed to employ a person to
‘act as shot firer for all blasting in the mine and had authority to dis-
charge the man selected and paid by them. Nevertheless, the court
held that a man so employed was in fact an employee of the company
and entitled to compensation as such in case of injury (Bidwell Coal
€o. ». Davidson, p. 375). The employment relation was held not to
be interrupted where a general utility man and watchman employed
by a company was killed while attempting to quiet a disorder on the
company property, acting under his authority as a deputized sheriff
(Engels Copper Mine Co. v. Industrial Accident Commission, p. 377).
So also a director of a milling company who was also general man-
ager and head miller of the company was held to be an employee,
go that his dependents were entitled to compensation in case of his
death from injury while at work (Millers’ Mutual Casualty Co. .
Hoover, p. 379).

The relation of employment was held to exist in a case in which a
city, which was under the act, contracted with a person not under
the act for the removal of city garbage, an employee of the latter
being classed as an employee of the city within the meaning of the
act (City of Milwaukee v. Fera, p. 381).

A woman whose main support came from services rendered to her
son-in-law and daughter as housekeeper was held not to be an em-
ployer under the California statute by reason of her ownership of
some small dwellings from which she derived a meager income. An
injury to a workman repairing the dwellings did not, therefore,
charge her with the obligation of paying compensation, as she was
not engaged in a trade or business (Lauzier ». Industrial Accident
Com., p. 380).

AWARDS,

A phase of compensation administration that involves consider-
-able difficulty in spite of its apparently simple nature is that of de-
termining the average weekly wages which shall form the basis of
compensation awards. In a New York case (Remo ». Skenandoa
Cotton Co., p. 309) a night worker employed only five nights per
week had been compensated on the basis of multiplying the average
daily wage by 300 and dividing by 52 to secure the weekly wage.
On appeal to the court this computation was set aside as one that
could not be “reasonably and fairly ” applied in the particular case.

The Maryland Court of Appeals declined to consider the money
value of board where a workman was working for $50 a month and
board, affirming an award based solely on the money paid (Picanardi
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v. Emerson Hotel Co., p. 310). What seems to be a more equitable
rule was applied in an Illinois case in which a deduction of wages for
powder, tools, etc., was not allowed to reduce the wage basis for the
award (Springfield Coal Mining Co. ». Industrial Commission, p.
313). Tips were said by a New York court to be a proper part of the
earnings of Pullman porters (Bryant ». Pullman Co., p. 817).

Concurrent contracts with three employers to render janitor serv-
ice were held to entitle the widow to compensation based on the ag-
gregate weekly earnings of her deceased husband rather than on the
amount paid by the individual employer in whose service he was
injured (In re Howard, p. 311). The basis of aggregate weekly earn-
ings was not allowed, however, in a Massachusetts case in which a
workman gave his services under independent contracts to two differ-
ent employers, benefits being restricted. to the statutory percentage of
the weekly earnings with the employer in whose service the injury
occurred (King’s case, p. 314).

The Pennsylvania compensation board, in computing wages,
deducts from the 6-month period used as a basis Sundays, holidays,
and absences not due to the fault of the workman. This last pro-
vision was held to cover time lost by strikes (Rakie ». Jefferson &
Clearfield Coal & Iron Co., p. 316).

A conversion in part of a time award to a lump-sum payment was
upheld by the Supreme Court of Michigan against the comtention
that the employer’s consent was necessary and that lump-sum pay-
ments were contrary to the intent of the act (McMullen ». Gavette
Const. Co., p. 317). The necessity for an expensive operation was
held by a New Jersey court to be sufficient ground for a commuta-
tion to a lump sum over the employer’s objection, the circumstances
being regarded as unusual and warranting a waiver of the customary
procedure (Jensen ». F. W. Woolworth Co., p. 436).

The power of the Industrial Commission of Colorado to refuse
approval to a settlement entered into by the injured man and the
insurer for a less amount than provided by the statute was upheld
in Industrial Commission of Colorado ». London Guaranty & Acci-
dent Co. (p.320). The Industrial Commission of Utah was likewise
keld by the supreme court of that State to have control over settle-
ments, so that an agreement between the guardian of an injured
man and his employer for a lump sum in full discharge of all
liability was held invalid without approval by the commission
(Reteuna ». Industrial Commission, p. 318). The power of the
district court to enter judgment on such an unapproved agreement
was declared to be correspondingly limited. The discretion of the
commission as to the desirability of continuing payments was held to
be for its own exercise under the circumstances found by it.
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The right of a beneficiary to a mandamus to compel a school board
to pay an award due her was upheld by the Supreme Court of Utah
over the contention that an individual had no such right (Woodcock
v. Board of Education, p. 321).

Another case that may be noted here involves the status of awards
under the New Jersey law, which gives them the same preference
as unpaid wages for labor. Wages for two months are given a pre-
ferred status under this law, and it was held that the provision of
the compensation act must be construed as subject to the same limita-
tion (Steel & Iron Mongers, Inc., ». Bonnite Insulator Co., p. 321).

Separate awards, one covering the period of disability prior to
death, and the other a death benefit, were held by the Supreme Court
of Connecticut to be the intent of the law in a case in which the right
of the widow was said to be distinct from that of her injured husband
during the period of his disability (Jackson v. Berlin Construction
Co., p. 350).

An unusual case was that of Decker ». Mohawk Mining Company
(p.- 353), wherein a girl was in receipt of compensation on account of
the death of her father, and during the compensation period her
mother remarried and her stepfather received a fatal injury. Com-
pensation was awarded on account of the latter’s death against the
contention of the employer that double compensation could not
legally be awarded. .

DEPENDENTS.

The Supreme Court of Illinois affirmed an award of the State in-
dustrial commission refusing compensation to the illegitimate child
of a deceased workman, holding that the word “ child ” as used in the
statute meant only legitimate children (Murrel ». Industrial Com-
mission, p. 354). The decedent in this case was living with a sup-
posed wife and their children, and a ruling by the Supreme Court
of Connecticut in a case before it, based of course on the law of that
State, seems much more equitable. In this case (Piccinim ». Connect-
icut Light & Power Co., p. 355) the court affirmed the award in
favor of a common-law w1fe and her three children as belonging
to the dependent family. This action accords also with the position
of the Supreme Court of California in affirming an award where a
man and woman, ignorant of the miarriage laws, thought that the
procuring of a marriage license was the only action necessary to make
them husband and wife. An award by the commission was affirmed
(Temescal Rock Co. ». Industrial Accident Commission, p. 360).

The effect of remarriage on the right of a widow to awards on
account of the death of her husband was considered in a case before
the Supreme Court of Rhode Island in which it was said the decree,
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having been for a fixed period, was not subject to change by subse-
quent happenings, so that the compensation should continue for the
full period of the award (Newton ». Rhode Island Company, p. 857).
A similar construction of the Illinois law was made by the Supreme
Court.of that State under like circumstances, the right being classed
as a vested right (Wangler Boiler & Sheet Metal Works Co. ». In-
dustrial Commission, p. 358).

The Pennsylvania law terminates a widow’s benefits on her re-
marriage, their maximum period being for 300 weeks, payments to
children continuing until the age of 16 years is reached. On the
termination of benefits to any beneficiary for any cause, surviving
beneficiaries are to receive such benefits as they would have been
entitled to if they had been sole survivors at the time of the death of
the injured man. This provision was construed to sustain an award
to a child under 16 entered upon the termination of the 300-week
period of the mother’s benefit, against the contention of the employer
that such was not the purpose of the law (Catlin ». Wm. Pickett Co.,
p- 359). The status of a minor dependent, not a child of the deceased,
was considered by the Supreme Court of Colorado in a case in which
a sister 174 years of age was the sole dependent of the deceased.
Benefits to children terminate at 18, but the court held that the award
of the commission, extending over about 6 years, must be carried out
in these terms, as the beneficiary was not a “ child ” of the deceased
and so did not come under the limitation as to 18 years (Hasselman ».
Travelers Ins. Co., p. 852).

Partial dependency was held to sustain an award in a case in which
a minor left his home to work, promising to send his mother all his
earnings that he could spare from his support. His death ensued
before his first pay day, but an award as for partial dependency was
upheld by a Massachusetts court (Freeman’s case, p. 356).

A provision of the New York compensation law directs the pay-
ment of $100 to the State treasurer where an employee dies from an
industrial 1n]ury without leaving dependents. This was held to
apply in a case in which an award had been made to the 1n]ured
workman himself and benefits paid between the interval of the injury
and the death, this fact being without significance in so far as the
leaving of dependents entitled to benefits was concerned (Stempfier ».
J. Rheinfrank & Co., p. 851).

DISABILITY.

The Supreme Court of Colorado construed the law of that State as
warranting an estimate of the degree of disability on the basis of its
effect upon the capacity of the injured man to continue the labor in
which he was employed at the time of his injury. The commission
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had made the award on this basis, and the lack of adaptability on the
part of the injured man was cited as sustaining the reasonableness
of such aetion (Globe Indemnity Co. v. Industrial Commission, p.
361). The loss of a negligible fraction of the first phalange of an
index finger was held not to support an award for permanent partial
disability, benefits being restricted to the amount due for the period
of temporary total incapacity for work (Edward E. McMorran &
Co. v. Industrial Commission, p. 364).

The Superior Court of Delaware sustained an order of the indus-
trial accident board reducing benefits from the rate for temporary
total disability to an award for partial disability in view of an
offer of the employer to reemploy the workman at a reduced rate
(Frank v. Deemer Steel Casting Co., p. 365).

The Supreme Court of Illinois affirmed an award as for the total
loss of an eye where there was such loss of the power of accom-
modation that a defective eye, useful at all only by the aid of spe-
cial lenses, was of no service in coordination with the uninjured
eye (Juergens Bros. & Co. v. Industrial Commission, p. 366).

The New York law was amended in 1916 so as to authorize awards
not only for actual disabling injuries, but also for serious facial
disfigurements. This provision was upheld by the court of appeals
of the State as constitutional (Sweeting v. American Knife Co.,
p. 369), the case being later appealed to the Supreme Court of the
United States. Here, in connection with other cases, the decision
of the court was upheld, the court saying that impairment of earn-
ing power could not be regarded as the sole ground upon which
compulsory compensation might be based (p. 370). However, this
doctrine was not allowed to have play in an Indiana case in which
the injury was a mutilation but not a disfigurement (Centlivre
Beverage Co. v. Ross, p. 453) ; but an identical injury was held by
the Supreme Court of New Jersey to sustain an award (Hercules
Powder Co. v. Morris County Court, p. 452).

Injuries to two fingers were followed by infections and poor
recovery so as to affect the usefulness of the hand to the extent of
one-half. A Minnesota court awarded benefits accordingly, over
the employer’s contention that the award should be based on the loss
of the fingers and not the injury to the hand, and the supreme court
sustained the award (State ex rel. Broderick Co. ». District Court
of Ramsey County, p. 454). A similar case was similarly disposed
of under the law of Nebraska (Updike Grain Co. ». Swanson,
(p. 862).

Under the law of Maine compensation was refused for an injury
which resulted in the loss of use of two fingers, but not in theiv
amputation. The injuries affected two fingers of the left hand a:nd
the injured man, a painter, suffered no loss of earning capacity.
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< As he had suffered neither the loss of his fingers nor a reduction of
wages, the court aflirmed the decision rejecting the claim (Merchants’
cage, p. 868). A more liberal poesition was sustained by the Supreme
‘Court of Pennsylvania in a case in which amputation about an inch
‘below the elbow was compensated as for the loss of use of the entire
arm against the contention of the employer that the disability should be
clagsed only as loss of the hand (Pater v. Superior Steel Co., p. 364).

A workman who had received benefits for the loss of a finger ac-
cording te the legal schedule later found that another finger and the
tendons of his hand were so affected as to interfere with his re-
sumption of employment. An additional award was therefore made
to cover the period of total disability in the employment in which
‘he was engaged when injured, and this was upheld by the Supreme
Court of Michigan over the employer’s contention that no greater
compensation could be given for the loss of a finger than the law
allowed for the loss of a hand. It was held that the statute covers
disability and is not Iimited to specific schedule awards in such a
case (Schimmel ». Detroit Pressed Steel Co., p. 461).

Where a workman who had previously lost the second finger of
his left hand subsequently received an injury resulting in the loss
of use of his hand, the question was raised whether the award should
be for the loss of use of the hand or of the three fingers which the
workman had at the time of the injury. An award as for the loss
of use of the hand was affirmed by the Supreme Court of Illinois,
the court ruling that the fact that the hand was not perfeet at the
time of the second injury did not render its loss less complete (Mark
M+fg. Co. ». Industrial Commission, p. 457).

The requirement that the disability shall continue for two weeks
found in a number of laws was construed by the Supreme Court of
Kentucky as not requiring the disability to occur during the first
two weeks succeeding the accident in order to give rise to a claim
(Raffaghelle ». Russell, p. 367). The discretion of the trial court in
allowing a lump-sum comnrutation in this case in lieu of the eight
years’ periodical benefits was held not to have been improperly ex-
ercised.

In determining the rights of a claimant to an award as for perma-
nent total disability, where the action was for a lump sumn as against
a continuing payment, the plaintiff challenged the right of the in-
gurer to demand a physical examination, and the trial court upheld
him therein. On appeal to the Court of Civil Appeals of Texas
this judgment was reversed and the authority to demand an exami-
nation was upheld (Texas Employers’ Ins. Assn. ». Downing, p. 442).

A case of second injury resulting in the loss of three-fourths of
the workman’s vision was before the Supreme Court of Minnesota;
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the left eye had had but one-half the normal vision before the second
injury, which resulted in the entire destruction of the right eye and
further injury to the left. Compensation was awarded on the basis
of permanent partial disability covering a term of 300 weeks. This
was sustained by the court as against the contention that the award
should be as for the loss of one eye and separately for the loss of
one-half the other eye, which would have resulted in reducing benefits
one-half (State ex rel. Melrose Granite Co. ». District Court, p. 455).

Quite similar cases were passed upon by the Supreme Court -of
Louisiana (Brooks ». Peerless Oil Co., p. 459) and the Supreme Court
of Towa (Jennings ». Mason City Sewer Pipe Co., p. 461). In the
former case the vision of the one remaining eye of the workman was
so impaired as to make it impossible for him to reengage in his
former employment or in fact in practically any employment for
which he was qualified. An award as for permanent total disability
was therefore affirmed. In-the Iowa case there was total blindness
following the loss of the second eye, and an award was made as for
permanent total disability, but reduced by the schedule amount fixed
for the loss of one eye. This was said to be “ an effort on the part of
the commissioner at attaining equity,” his theory being that though
the disability was total the injury was less than would have been the
loss of two eyes.

Permanent total disability resulted from the loss of a leg by a
workman who had previously lost an arm and had been employed
as a watchman. The Illinois court adopted the position of the courts
of Massachusetts and New York in classing this as permanent total
disability, and affirmed a lump-sum award to be followed by a pension
for life (Wabash R. Co. ». Industrial Commission, p. 458).

An unusual claim was made in a case before the Supreme Court
of Rhode Island (Keyworth ». Atlantic Mills, p. 463) in which a
workman suffered multiple injuries, resulting in the payment of com-
pensation as for total disability for an indefinite period but not ex-
ceeding 500 weeks. This was held to be the full measure of benefits
contemplated by the act, so that a claim for specific benefits for the
loss of sight of an eye could not be granted.

INJURIES.

The question of industrial injury arose in a case in which a work-
man engaged in heavy but not unusual toil died from hemorrhage
which developed immediately after the last piece of work was done.
The employer contended that a preexisting disease of the heart was
the cause and not an accident as that term is used in the compensa-
tion act. The Supreme Court of Illinois affirmed the award, and
ordered execution of judgment on it (E. Baggott Co. v». Industrial
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Commission, p. 390). Lobar pneumonia was said to have been caused
by an accidental injury in a case under the Pennsylvania law, so as to
warrant an award of compensation (Murdock ». New York News Bu-
reau, p. 392).

The question of occupational diseases has been decided in a few
States by mandatory legislation, though in most the matter has not
received specific attention. Anthrax infection incurred through a
pimple which a workman had scratched open while dressing in the
morning was classed by the Illinois Supreme Court as an accidental
injury and an award of compensation was affirmed (Chicago Rawhide
Mfg. Co. ». Industrial Commission, p. 392). The New York Court of
Appeals on the other hand was unable to take judicial notice of the
probable presence of anthrax germs, so that no presumption could be
indulged in favor of the proposition that a man working about hides
in a tannery was likely to receive an anthrax germ into an open sore
as a result of employment. An award of compensation was there-
fore reversed (Eldridge ». Endicott, Johnson & Co., p. 393). A simi-
lar result was arrived at by the Supreme Court of New York, Ap-
pellate Division, in denying an award granted by the industrial com-
mission in the case of a workman who inhaled the disease-laden breath
of a horse infected with glanders and became himself infected with
the disease, dying therefrom (Richardson v». Greenburg, p. 394). It
may- be noted in connection with these two cases that the New York
law is now amended so as to include certain occupational diseases,
anthrax and glanders being among them.

The effect of excessive exposure to influenza due to employment
as a hospital steward at the time of the epidemic of October, 1918,
was held to be an “injury or disease rising out of the employment,”
entitling the widow to an award (City and County of San Francisco
v. Industrial Accident Commission, p. 8396). The same court extended
this principle to cover the case of a safety engineer of a mining
company who was requested by the superintendent to aid in the nurs-
ing of the patients in a small community of miners and their fami-
lies residing at the mine. A few days afterwards he himself con-
tracted influenza and was left with a weak heart, largely incapacitat-
ing him for work, and he was allowed compensation (Engels Copper
Mining Co. ». Industrial Accident Commission, p. 398).

Though the Massachusetts law has been construed as governing
cccupational diseases, occupational neurosis of a cigar maker due to
faulty posture, which was in turn the result of a physical deformity,
was said not to come under the act. - “ Although the condition arose
during the course of the employment it can not be found to have
arisen from it” (Pimental’s case, p. 399).

51706°—22—4
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Disability due to infections following wounds accidentally caused
are generally regarded as the proximate result of the original in-
jury. This position was contested by the employer in a California
case (Bethlehem Shipbuilding Corp. ». Industrial Accident Commis-
sion, p. 426), in which erysipelas of the face developed by the com-
munication of infeetious germs from an injured toe, but the Supreme
Court affirmed the award.

ARISING OUT OF EMPLOYMENT.

The laws of most States, though not all, require that the injury
shall arise out of the employment and also in course of the same.
This provision was involved in a case before the Supreme Court of
Illinois in which a workman whose overalls were greasy and oil
soaked was burned to death as the result of the ignition of matches
which he was carrying in his pocket. The practice was said to be
so common that it was not unreasonable for the workman to have
the matches, and their accidental ignition while at work was an
accident within the law for which compensation should be allowed
(Steel Sales Corp. ». Industrial Commission, p. 403).

The Supreme Court of New Hampshire affirmed an award in the
case of a workman who was visiting about the shop in an interval
of unempleyment and was injured by an unguarded dangerous ma-
chine. The custom of visiting was said to be known to the employer
so that the man was regarded as in the course of his employment
at the time (Barber ». Jones Shoe Company, p. 418).

In Massachusetts compensation was allowed for the death of an in-
surance solicitor and collector, killed while attempting to eatch a street
car, as against the contention that his death was due to a eommon haz-
ard, the court holding that he was exposed to these hazards as a result
of his employment, so that they should be classed as hazards of the
occupation {Moran’s case, p. 404). The Supreme Court of Wisconsin
took a like position with regard to a city salesman whose duties
required mueh street travel (Schroeder & Daley Co. ». Industrial
Commission, p. 428). The defense of “ common hazard” was like- -
wise rejected where a workman was caught among the bricks of a
building in which he was employed which was blown down by a
tornade, and escaping ammonia fumes also conduced to his death
(Central Tllinecis Public Service Co. ». Industrial Commission, p.
407). Similarly the Supreme Court of Connecticut found that a park
workman who took refuge under a tree as the only shelter at the
time of a storm was subject to an unusual exposure on account of
his employment and advised the affirmation of an award in his favor
(Chiulla de Luca v, Board of Park Commissioners, p. 409).
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Death due to a fight over the possession of a tool was held to be
compensable as arising out of and in the course of employment
under the Ohio law (Industrial Commission ». Pora, p. 405) ; so in
Indiana where a workman, enraged at a remark of his fellow worker,
threw a hammer at him inflicting fatal injuries (Mueller ». Kling-
man, p. 406) ; and in Nebraska where ill feeling had existed for some
time between two workmen, due partly to their employment relations
and partly to personal matters. A factor was the known quarrelsome
disposition of the offending workman. An award of compensation
was. therefore affirmed by the supreme court over the disallowance
of the court below (American Smelting & Refining Co. ». Cassil,
p. 409). A point of interest in this decision was the credit given in
the compensation award for an amount previously received by the
claimant on account of insurance carried by the company on the
life of the deceased workman at its own cost.

A workman fatally injured in a riot by strikers, while attempting
to defend female fellow workers, was held to have been injured in
the course of his employment, the injury also arising out of the same
(Baum ». Industrial Commission, p. 415).

Pranks of fellow employees, when the custom is known to the em-
ployer, become an incident of the employment, so that an injury
resulting therefrom would be classed as arising in the course of em-
ployment and compensable (White ». Kansas City Stock Yards Co.,
p-402). The Pennsylvania law does not require that the injury arise
out of the employment, and an unexplained death by a bullet wound,
presumably not suicidal, was held compensable by the supreme court
of that State (Keyes . New York O. & W. Railway, p. 401).

The Supreme Court of Minnesota held that a woman employed as
elevator starter by a hotel had not left her employment even though
she had “ punched out” and was dressed for the street, when she was
on practically continuous duty and was presumptively attending to
duties incident to her employment (State ex rel. Raddison Hotel ».
District Court of Hennepin County, p. 411). The injury was fatal
in this case, and the question arose as to whether her children were
dependent, the husband having abandoned the family three years
before the accident. Though not technically orphans, the children
were held to be entitled to compensation under the law.

Injury received on the way to work was held to arise out of and in
the course of employment, where it was necessary to follow a given
route which was dangerous by reason of the constant movement of
trains and cars (Great Lakes Dredge & Dock Co. ». Totzke, p. 413).
It would seem reasonable that this principle should apply in a case
where the employer furnishes the means of transportation for the
workers in his service, and this was the position taken by the Su-
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preme Court of Connecticut where such transportation was furnished
(Scalia ». American Sumatra Tobacco Co., p. 414).

Where travel is a part of the employee’s duty, the hazards may be
regarded as incident to the service. Thus in a case before the Su-
preme Court of Pennsylvania (Haddock v». Edgewater Steel Co.,
p. 426) an employee returning home late at night from a trip under-
taken as a part of his duty was killed by an automobile. The cir-
cumstances were regarded as surrounding his employment, and the
widow was allowed compensation.

To what extent the continuity of the employment relation is in-
terrupted at lunch time is a matter for determination in accordance
with the facts. Thus where a workman had returned from his home
before the expiration of the lunch hour and joined other employees in
a room where they were accustomed to eat, the conduct that gave
rise to the injury was held to be “entirely foreign to- the business
of the subscriber,” so that no compensation should be paid (Roch-
ford’s case, p. 416). A contrary view was taken by the Supreme
Court of Kansas where a girl 17 years old was injured during the
lunch hour while at play in a manner known by the employer to be a
custom. The injury was therefore regarded as arising out of and in
the course of the employment (Thomas ». Proctor & Gamble Mfg.
Co., p. 417).

The fact that an employee had allowed a stranger to do part of
his work did not bar recovery where the injury was not caused by
such act but was incurred in an attempt to perform a proper act
in the employer’s interest (Employers’ Liability Assurance Corp. v.
Industrial Accident Commission, p. 427).

INJURIES DUE TO THIRD PARTIES,

The Minnesota law authorizes a workman injured in the course
of his employment by the negligence of a third party to sue such
third party; however, if the latter is himself under the compensation
law the recovery may not exceed the amount of compensation fixed
by the statute. In accordance therewith, an injured workman sued
a third party for his injury, the latter being under the statute, and
it moved for a dismissal of the common-law action, asking the court
either to grant or to deny compensation under the act. The court
granted this request saying that, as the defendant invited the award
and would not contest its liability up to the extent fixed by the statute,
“there is nothing now to do but fix compensation.” The suit was
therefore dismissed and the case remanded for a determination of
the amount of benefits due (Hansen v. Northwestern Fuel Co.,
p. 419). The limitation of the third party’s liability to the amount
payable as compensation under the law was, however, held not to
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apply in a case where the negligent third party caused the injury
by an act not connected with the conduct of his business, but purely
in the pursuit of his personal affairs. Recovery in a larger amount
was therefore affirmed, and the right to sue was sustained even
though the injured man had entered into an agreement with his
employer for the payment of compensation, such agreement and pay-
ment thereunder not being sufficient to transfer the right of action to
the employer (Podgorski », Kerwin, p. 421).

Under the Maryland law it was held that where compensation had
been awarded a claimant, his election barred a suit for damages
against the negligent third party, the law providing that such settle-
ment should be in lieu of all rights of action against any person
whomsoever (Mayor and Council of Hagerstown v. Schreiner, p. 420).

The sending of a letter stating that a widow was contemplating
making a claim for the death of her husband was held by the Supreme
Court of Colorado (Arkansas Valley Ry., Light & Power Co. ».
Ballinger, p. 423), not to be an election such as would bar the bring-
ing of a suit for damages against the third party liable for the in-
jury.

A Federal law provides compensation for civil employees of the
United 'States, which includes railway mail clerks; but the act was
held not to preclude an action for damages against a negligent third
party on account of injury to such an employee (Dahn v. McAdoo,
Director General of Railroads, p. 424).

INSURANCE.

The Supreme Court of Colorado affirmed a decision of the court
below as to the liability of a school district to pay insurance pre-
miums into the State fund, over its contention that the district was
not an employer under the act, and that in any case the proper
method of procedure had not been adopted, the court rejecting both
these contentions (School District No. 1 in City and County of
Denver ». Industrial Commission, p. 428).

The legal battle as to the right of private insurance companies to do
business in Ohio would seem to have reached its end, in the absence of
further legislative action, in decisions by the supreme court of the
State and by the United States Supreme Court upholding the au-
thority of the commission to issue regulations to carry out those pro-
visions of the law which deny to self-insurers the right to insure
their liability in stock companies. The State court discussed at some
length the grounds for the action taken by the legislature and de-
clared the enactment of the law to be within its power and fully sup-
porting the action of the commission (Thornton ». Duffy, p. 429).
The Supreme Court of the United States briefly disposed of the
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matter when it was taken before it, aflirming the decision of the court
below (p. 432).

As in many other States, self-insurance is permitted under the
law in California where the industrial commission is satisfied with the
solvency of the employer. However, the law permits the commission
to require the deposit of securities to guarantee payment, and the
commission was held to be within its rights when it required the de-
posit of bonds as a prerequisite to granting to a corporation the privi-
lege of carrying its own insurance (Bank of Los Banos ». Industrial
Accident Commission, p. 432).

Where employers have employees in different lines of work, some
of them not lawfully under the provisions of the compensation act,
employees in such work should not be considered in computing the
amount of premiums due for compensation insurance. The fore-
going was the finding of the Supreme Court of Washington where
an employer had men who were engaged in dredging operations and
were therefore in maritime employment (Puget Sound Bridge &
Dredging Co. ». Industrial Insurance Commission, p. 434).

MEDICAL AND SURGICAL AID.

The provision that the employer must furnish necessary medical
and surgical aid was held to be binding in a California case where
there was knowledge on the employer’s part of the need of treatment,
even though the treatment was rendered by a physician selected by
the injured man, the employer taking no action; but after the em-
ployee had indicated that no further medical services were required
he could not secure additional services at the expense of the employer
(Leadbetter ». Industrial Accident Commission, p. 437). Where the
employer gives clear and adequate directions as to how suitable medi-
cal service is to be obtained, he is not to be held liable for service
from a different source, even as against the defense of the claimant’s
ignorance leading to unintentional departure from the course pre-
scribed by the employer (Cella ». Industrial Accident Commission,
p-439). Still more would it be true that a voluntary abandonment of
the physician provided by the employer, followed by recourse to
another, would not charge the employer with liability for the costs
of the services of the second physician (Radil ». Morris & Co., p. 438).
However, the employee’s voluntary change of physicians will not be
construed as working a forfeiture of the right to compensation as if
for refusal to accept reasonable surgical, etc., services (Neary .
Philadelphia & Reading Coal & Iron Co., p. 439) ; but where an opera-
tion is necessary to restore working capacity and is not dangerous,
refusal to undergo the operation was held by the Supreme Court of
Michigan to suspend payments until the workman should submit
(O’Brien ». Albert A. Albrecht Co,, p, 446). The subject of concur-
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rent awards was involved in this case, the workman having received
a second injury while drawing compensation for the first. The law
makes $10 per week the maximum, and this was held to apply,
“whether it is paid by one employer or several.”

The same court on the same date had before it a case (Rose v.
Desmond Charcoal & Chemical Co., p. 441) in which a workman had
drawn compensation for more than three years and refused to sub-
mit to an X-ray examination to determine his present condition.
The industrial commission declined to terminate the payment of
benefits on account of this refusal, but the supreme court took the
opposite view and required the submission to-an examination as a
condition to the further receipt of benefits. The Supreme Court of
Nebraska, on the other hand, refused to adopt this position in a case
in which the employer’s demand that the claimant submit to the
examination was not supported by the opinion of physicians, and it
appeared that no examination was necessary. On a new trial there
was evidence that an X-ray picture was “a reasonable and neces-
sary thing,” but the trial court did not so find, and the supreme court
refused to change its position in view of all the circumstances (U. S.
Fidelity & Guaranty Co. ». Wickline, p. 444).

Where services in excess of the statutory requirement are rendered
at the request of the employer, with an assurance of payment, the
Supreme Court of Minnesota held that the statutory amount would
not serve as a limitation on the employer’s liability for medical
benefits (Collins ». Joyce, p. 440).

The Supreme Court of Illinois held (Central Locomotive & Car
Works ». Industrial Commission, p. 325) that a notice of claim for
medical attendance was not sufficient in itself on which to base a
much later claim for compensation.

ATTORNEYS' FEES,

In the Wickline case above, the injured woman had sought to se-
cure the taxing of her attorney’s fees as part of the costs for which
she was entitled to reimbursement. The court held that as the law
existed at the time this could not be done, though an amendment of
1919 changed the law in this regard. The power of the State board
to determine the amounts of attorney’s fees was upheld in a Kentucky
case (Rawlings ». Workmen’s Compensation Board, p. 308), in which
the board had fixed a fee less than the attorney’s claim, and less than
the amount contracted for with the claimants, and less also than the
statutory maximum ; the attorney had a remedy in an action by ap-
peal to the circuit court, so that a writ of mandamus could not be
obtained. The Minnesota law was construed as making no pro-
visions for attorneys’ fees, and as they are not allowed in ordinary
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civil actions the absence of a specific provision prevented a recovery
(Johanson ». Lundin Brothers, p. 309).

MINORS ILLEGALLY EMPLOYED,

The Supreme Court of Indiana affirmed a judgment for damages
in favor of minors illegally employed, holding that the compensation
law covered only lawful employment (New Albany Box & Basket
Co. ». Davidson, p. 448). In this case both the failure to secure a
certificate and the employment of children under 16 years of age at
dangerous machinery were involved. The same principle was ap-
plied by the Supreme Court of California in refusing to hold an in-
surance company liable for a compensation award made to a child
employed without an age and schooling certificate (Maryland Cas-
nalty Co. v. Industrial Accident Commission, p. 449). On the other
hand, the Supreme Court of Washington found the law of that
State to be broad enough to cover all employments. civil suits for
damages for personal injuries having been entirely abolished (Rasi v.
Howard Mfg. Co., p. 447). The Legislature of Wisconsin has
adopted a special provision with regard to the employment of chil-
dren in violation of the child labor laws, providing that in such cases
treble compensation shall be allowed for any injury incurred during
the course of such illegal employment; this provision was held con-
stitutional by the Supreme Court of the State (Brenner ». Heruben,
p. 450).

ELECTION.

The effect of an election by the employer upon a minor was con-
sidered by the Supreme Court of Kansas in a case (Chicago R. I. &
P. R. R. Co. ». Fuller, p. 871) in which the injured employee, 20
years of age, denied the applicability of the law to him on the ground
that the matter is contractual, and that a minor is not bound by his
contract. This contention was rejected, and an award of compensa-
tion affirmed, no suit for damages being permitted.

The TIllinois statute prior to the amendment of 1919 was elective,
with a presumptive election as to certain classes of employment.
The owner of a number of buildings who had no other business than
their management and maintenance had not affirmatively accepted
the act and denied that he was subject to it. However, the supreme
court took the view that he was engaged in a business or occupation
subject to the presumptive provisions of the act, and an award
in favor of one of his employees was affirmed (Storrs ». In-
dustrial Commission, p. 372). In this connection reference may be
made to a decision of the District Court of Appeal of California in
the Lauzier case above (p. 42), where the maintenance of a few small
houses was regarded as not being the “ business ” of the owner.
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An election out of the law was attempted in a case that was before
the Supreme Court of California in which a physical examination
prior to employment disclosed the fact of the applicant’s suscepti-
bility to hernia. The company therefore required him to sign a
release for any disability due to this cause, but the court held that
the attempted release was of no avail, being directly forbidden by
the statute (Hines, Director General of Railroads ». Industrial
Accident Commission, p. 456).

Other cases not strictly involving the question of election may be
here noted as they turn on the question of what law was applicable.
In one of these the Supreme Court of Illinois (Chicago & A. R. Co.
». Industrial Commission, p. 456) sustained an award for compensa-
tion under the State law as against the contention that if any re-
covery was possible it must be under the Federal liability act. The
employee in the case was a watchman guarding property in the
company’s yards in the State of Illinois. The court found that his
duties constituted no real or substantial part of interstate commerce
and denied the railroad company’s contention, affirming the award.

A rather unusual case was before the Supreme Court of California,
involving concurrent employments, one employer doing both an in-
terstate and intrastate business, the other doing only an interstate
business. Both were railroad companies, and the employee was
killed while performing his duties, upon the simultaneous approach
of trains of each company. The widow executed a release as to
the company doing an interstate business and obtained an award
against the other employer, who thereupon appealed, claiming that
the injured man was not its employee, and that any redress available
was under the Federal liability act. The court did not accept this
position, and also held that any release that the widow might have
executed would not affect the obligation of the employer under the
State compensation law; the award was therefore affirmed (San
Francisco-Oakland Terminal Railway «. Industrial Accident Com-
mission, p. 382).

Under an ordinance of the city of St. Paul firemen injured in the
course of employment are entitled to six months’ pay during dis-
ability. The obligation of the city to pay this amount, without re-
gard to the subsequently enacted workmen’s compensation law, which
was also applicable, was upheld by the Supreme Court of the State
(Markley ». City of St. Paul, p. 383).

WILLFUL MISCONDUCT.

The California law provides increased benefits in cases where the
injury is caused by the willful misconduct of the employer. The
constitutionality of this provision was upheld, and it was applied to
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a case (E. Clemens Horst Co. ». Industrial Accident Commission,
p. 463), in which a female employee’s hair was caught in an un-
guarded shaft near the place where her employment required her to
be. This additional award was held not to be a penalty for miscon-
duct but only an increased benefit properly due as compelling the
employer to carry a greater proportion of the burden in such case.
The Supreme Court of Iowa refused to allow an action for exemplary
damages in a case in which the reckless negligence of the employer
was said to be the cause of the injury for which compensation had
‘been awarded (Stricklen ». Pearson Construction Co., p. 466). The
court held that after the plaintiff had accepted compensation he had
no standing to assert further liability.

The remaining cases under this head refer to the willful miscon-
duct of the employee instead of the employer. In one of these
(Indianapolis Light & Heat Co. v. Fitzwater, p. 465) the employer
contended that the workman’s injury was due to his failure to observe
safety requirements prescribed by it. However, ‘the court found
that no great attempt had ever been made to enforce them and
allowed the award to stand. The same court (Appellate Court of
Indiana) refused to set aside an award in a case in which a workman
met his death by continuing work in a place in which he had at-
tempted to wear a respirator, but took it off, because, as he said, it
did not work. The court held that it was a fair eonclusion that the
instrumentality had been put aside because out of order and there
was no obstinacy or stubbornness involved, so that the award should
stand (General American Tank Car Corp. v. Borchardt, p. 467).
The Supreme Court of California likewise refused to cut off com-
pensation where an injury was due to a hazard against which ex-
plicit instructions had been given, but where the action was im-
pulsively taken to catch falling objects (Hyman Bros. Box & Label
Co. v. Industrial Accident Commission, p. 468). Other cases noted
in this connection before the same court involved the attempt to
wipe off a stream of grease from moving machinery without regard-
ing the warning “stop before oiling,” etc. (Western Pacific R. R.
Co. ». Industrial Accident Commission, p. 469); and one where a
workman undertook to chip off a burr from a bar in which he was
drilling holes without putting on the goggles which were specifically
directed to be used in such cases. Here the customary award was
reduced one-half under the law covering willful misconduct, as the
workman had voluntarily and intentionally omitted the use of the
safeguards directed, on the ground that he disliked them and they
were “in his way” (McAdoo, Director General of Railroads ». In- -
dustrial Accident Commission, p. 470).

The Minnesota law denies compensation where intoxication iz the
proximate cause of the injury, the burden of proof being on the em-
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ployer. Where an intoxicated fireman at a hotel fell from a stair-
way that had no railing, it was held that this fact, together with
other causes of hazard, might be regarded as proximate causes, so
that an award would not be disturbed (State ex rel. Green ». Dis-
trict Court of Ramsey County, p. 435).

EXTRATERRITORIALITY.

A prolonged discussion of the applicability of the California law
to injuries occurring under home contracts but outside the territory
of the State would seem to be terminated by the findiug of the su-
preme court of the State in a case (Quong Ham Wah Co. ». In-
dustrial Accident Commission, p. 385) in which an amendment to
the compensation law declaring it applicable in such cases was up-
held. The law as drafted was limited to workmen, residents of
California, but it was held that the Constitution of the United
States prevented discriminatory privileges, so that the law must be
construed as applying to all citizens of the several States contract-
ing in the State of California. As so construed the statute was up-
held and declared applicable to an employee of a packing company
injured in Alaska. The Supreme Court of the United States re-
fused to review this action (p. 388).

A New York corporation doing part of its work in Pennsylvania
paid compensation to a New York workman injured in Pennsyl-
vania under a claim made by him in accordance with the Pennsyl-
vania statute. A subsequent claim was made for the same injury
under the New York law, which the commission allowed; the su-
preme court, appellate division, however, denied the right to this
compensation on the ground that there was no New York contract
sustaining such proceedings (Thompson ». Foundation Co., p. 388).
The Supreme Court of Illinois was not able to find in its compen-
sation law any provision that “can be construed to authorize com-
pensation for an injury oceurring outside of the State.” An award
allowed by the industrial commission was therefore reversed where
the injured man was employed at the time on the Kentucky side of
the Ohio River in excavation work connected with the construction
of a bridge between the two States (Union Bridge & Construction
Co. ». Industrial Commission, p. 384).

LABOR DISPUTES.

An unusual situation with regard to the instigation of labor dis-
putes was considered by a United States Circuit Court of Appeals in
Lamar ». United States, p. 168). The appellant was found guilty of
attempting to instigate strikes to prevent war production and was
held to have been guilty of conspiracy to restrain foreign trade and
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war production, so that the Clayton Act limiting strike injunctions
~was no defense.
+ The widely-known Court of Industrial Relations of Kansas was
found by the supreme court of the State to be constitutional in the
face of contentions that it was not a legally constituted body (State
ex rel. Court of Industrial Relations ». Howat et al., p. 170). The
so-called court is not regarded as judicial in its character, but it may
receive the aid of a district court in support of its decisions, so that
offenders against it may properly be imprisoned.

LABOR ORGANIZATIONS.

BOYCOTT.

A case that has long been before the courts, and has received prior
notice, is that of Clarkson ». Laiblan (p. 179), in which the plaintiff
was in this instance awarded damages for loss of occupation by reason
of the unlawful interference of a labor organization with his oppor-
tunities for employment. In another case the Court of Appeals of
New York did not assess damages, but found that a combination of
labor unions was unjustifiably and unlawfully interfering by boycott
with the rights of the plaintiff, and an injunction was accordingly
authorized (Auburn Draying Co. ». Wardell, p. 172).

Restraint of interstate commerce by boycott and secondary boy-
cott was found by the Supreme Court of the United States to be car-
ried on unlawfully in Duplex Printing Co. ». Deering (p. 174). The
manufacturer at Battle Creek, Mich., had been subjected to strike,
but the chief activities were in New York City and vicinity, and these
activities were found to be not such as the Clayton Act made legal.

Combinations of manufacturers, rather than of laborers, were con-
demned in cases before the circuit court of appeals, one in the seventh
circuit involving an attempted monopoly through a combination of
manufacturers and union workers (Boyle v. United States, p. 181).
Switchboard and like appliances for electrical installation were the
subject of an agreement which was held unlawful in this case.
Quite similar was the finding of the court of the third circuit, in
which the tile industry was likewise made the subject of an agree-
ment between dealers and the tile setters’ union (Belfi ». United
States, p. 183).

COLLECTIVE AGREEMENTS.

The effect of a trade or collective agreement, i. e., a contract be-
tween the employer and the members of a union, received considera-
tion in a few cases of interest. Their validity was recognized in a.case
(Nederlandsch Amerikaansche Stoomvaart Maatschappij ». Steve-
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dores & Longshoremen’s Benev. Soc., p. 184) in which members of
labor unions who were under contract to load and unload vessels
at a fixed price refused to complete the work of unloading a vessel
without an increase in pay. The court awarded damages for their
violation of the contract. That such an agreement was legal, even
though it debarred an outside worker from employment, the result
of the contract being to establish a closed shop, was held by the
Supreme Court of Massachusetts (Shinsky ». O’Neil, p. 187).

A similar conclusion was reached in a case of like nature that came
before the New Jersey courts. Here the discharged workman claimed
that a monopoly had been established in violation of a State law, but
the statute was held not to apply (Reihing ». Local Union of Elec-
trical Workers, p. 188).

The violation of an agreement with a plumbers’ union led to the
inability of a contractor to complete his contract, and his surety
was held liable on the failure to conclude the work within the time
specified. The insurance company claimed that it was exempt from
liability on the ground that the inability to secure labor was due to
a strike, but the court denied this contention, holding that the con-'
tractor’s own act in violating the agreement was the moving cause
in the difficulty, so that it could not be called a strike (Uden w.
Schaefer, p. 190).

A contract between a railroad company and the union of which
its employees were members was held to control rather than an award
by the War Labor Board before which the railroad had refused to
appear. The contract was terminable upon 80 days’ written notice,
which the employees gave, but the company refused to enter into
any discussion and the work continued under the old terms. Sub-
sequently, a demand for back pay on the basis of the award of the
‘War Labor Board was brought, but was denied by the court, which
held that the collective agreement still prevailed (Parker ». First
Trust & Savings Bank, p. 186).

EXTORTION,

During the year 1918 an organization representing members and
business agents of unions of painters, glaziers, wood finishers, etc.,
in the city of Chicago, established a set of rules for the violation
of which it assessed penalties against employers, including the pay-
ment of certain sums to the unions. If the money was not forth-
coming the plate glass in the employer’s store was broken and could
not be replaced without the payment of the penalty, which was fre-
quently increased. A conspiracy was found and convictions and
fines followed, the court finding that the series of acts constituted
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different parts of one conspiracy, so that no particular one need be
singled out as the basis for prosecution (People ». Curran, p. 191).

Though not involving criminal prosecution, an action for damages
was carried to a successful conclusion in a case in which violence
and the destruction of property attended the efforts of a labor union
to compel the unionizing of the mines of a number of companies
where the open shop was being maintained (United Mine Workers
of America ». Coronado Coal Co., p. 192). Damages of $200,000
trebied under the antitrust act were, therefore, allowed but without
the interest claimed.

MEMBERSHIP

It is a general rule that unions will be permitted to determine the
qualifications of their members and their rights within the union.
However, the court will give relief if arbitrary action is taken or
inadequate provision is made for the safeguarding of rights.

Thus, in Staffan v. Cigar Makers International Union (p. 202), it
was found that a member had been dropped without just cause, so
that his widow was entitled to recover the insurance benefits which
membership involved. On the other hand, an amendment to the con-
stitution of a union which operated to forfeit the benefits which
would have accrued prior to the change was held not to be unreason-
able, and the anticipated beneficiary was held not entitled (Tierney
v. Perkins, p. 201).

Charges of wrongdoing under the rules of the union led to the
suspension of members of a railroad brotherhood, which involved
the loss of insurance. Instead of appealing to the highest authority
in the order after their suspension, the plaintiffs took the case to the
courts, claiming wrongful expulsion. The matter was fully reviewed
and the acts of the union were found, though harsh and drastic in
some respects, not to be so unreasonable or unfair ag to warrant out-
side interference (Simpson ». Grand International Brotherhood of
Locomotive Engineers, and Smith ». Same, p. 233).

The same court (Court of Appeals, West Virginia) had before it
the complaint of three members of the Brotherhood of Railway
Trainmen, in which they sought to prevent a committee of the broth-
erhood from making an agreement with their employer modifying
an old rule under which the complainants enjoyed certain benefits of
which they would be deprived by the proposed new agreement. It
was held that the action of the committee was in due form and pre-
sumably for the general good of the brotherhood, and that the old
rule did not create a property interest that the complainants could
defend (Burger ». MeCarthy, p. 238).

In the broader field of the rights of unions themselves is a case
(Gardener », Newbert, p. 274) in which a local lodge was disfran-
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chised and expelled from an international and a new lodge chartered
to take its place to operate in the same territory. Members of the
original lodge thereupon sought an injunction to prevent the inter-
national lodge from interfering with their eriginal status. This was
shown to involve interests in property and other valuable rights
which were held by the court to be entitled to protection.

A very similar situation developed in a New York case involving
a local union which had had long-continued relations with the inter-
national, but owing to personal differences officers and members of
the local were suspended and finally the local itself. The court
granted an injunction to protect the local organization both in its
rights of international control and against a requirement that its
members join another local (Bricklayers, Plasterers & Stone Masons
Union ». Bowen, p. 275).

The same principle was applied to a manufacturers’ organization
in which an association of clothing manufacturers undertook to dis-
cipline a member for refusing to dismiss his workmen, in an attempt
to compel the workmen’s union to permit arbitration, and a fine of
$2,000 was assessed. The employer refused to pay the fine and a suit
was brought to enforce its collection, but the court refused to enter-
tain the action on the ground that the association had no authority
in law to fix an arbitrary assessment by way of a fine (American
Men’s & Boy’s Clothing Manfrs. Assn. . Proser, p. 280).

Involving the insurance feature rather than that of membership is
another case that may be noted in this connection, in which a loco-
motive engineer lost his employment by reason of color blindness.
His policy in the association to which he belonged called for benefits
In case of loss of sight, but the court held that the impairment suf-
fered did not warrant the payment of benefits under the terms of the
policy (Fallin v». Locomotive Engineers Mutual Life & Accident
Insurance Assn., p. 200).

An entirely different phase of the question of membership was
involved in cases in which the matter of deportation of aliens was
before the courts, and membership in the order of Industrial Workers
of the World was found to be sufficient basis for upholding a deporta-
tion order, in view of its avowed program (Ex parte Bernat, p. 195).

A similar conclusion was arrived at where the question involved
was that of canceling the naturalization certificate of a member of the
I. W, W, citation being made from publications of the order as
evidence of its nature (United States ». Swelgin, p. 197).

A third case involved the conviction of a member of the crime of
criminal anarchy under a Washington statute, the conviction result-
ing from the admission into evidence of various documents of an in-
flammatory character issned by the order and in the possession of
the defendant (State v. Lowery, p. 198).
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Like the Bernat case, a case before the United States Court of
Massachusetts considered the deportation of a considerable number
of aliens, but as members of the Communist Party or the Communist
Labor Party. The Departments of Labor and of Justice had cooper-
ated in making a number of arrests, but on this trial it was found
that the organizations named were not of an essentially illegal nature
under the Federal statute relied upon, so that membership therein
was not of itself a basis for deporting the persons arrested (Colyer
v. Skeflington, p. 206). :

The right of employers to discharge their employees “ for any
reason or no reason ”’ naturally involves the right to discharge work-
men for membership in labor unions. This principle was held to be
applicable to city firemen in the employ of the fire department of
Dallas, Tex. (McNatt v. Lawther, p. 208). A like situation led to a
similar conclusion in the city of San Antonio (San Antonio Fire
Fighters Union ». Bell, p. 210).

INTERFERENCE WITH EMPLOYMENT.

The Supreme Court of Georgia sustained the legal right of an em-
ployer to conduct his business as an open shop without interference
by organizations from outside which sought to secure the violation
of contracts which included an agreement not to join a labor union
during the period of service (Callan v. Exposition Cotton Mills,
p. 203).

A similar view was taken by a California court where a union
of glassworkers sought to prevent employees of the plaintiff’s com-
pany from carrying out their contracts by various inducements. An
injunction was therefore granted against the threatened interference
(Patterson Glass Co. v. Thomas, p. 203).

A different conclusion was arrived at in a Texas case (Sheehan v,
Levy, p. 205), in which the court refused an injunction and damages
as for interference with employment where a master plumber charged
other master plumbers with complicity with a union of workers to
prevent his obtaining men for his jobs; while the workmen were said
to be within their rights in refusing to work if they chose to do so.

PICKETING.

The act of picketing is not illegal per se since the passage of the
Clayton Act, but the effect of this statute has been widely discussed.
Thus, in the United States District Court of Missouri it was held
that no injunction could be granted against pickets who sought to
make effective a strike to compel the maintenance of a closed shop
(Kinlock Telephone Co. ». Local Union, p. 212). The fact that em-
‘ployees of a company were involved in this case distinguishes it from
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those cases in which outside organizations are active, as in Moore ».
Cooks, Waiters & Waitresses Union (p. 221), where picketing to
compel the discharge of employees and the employment of union
workers was held to be subject to injunction.

In another case (Rosenberg v. Retail Clerks Association, p. 223),
picketing which interfered with the customers of a store was de-
clared unjustified as constituting threat or menace against them
which should be enjoined without requiring the owner to institute
further proceedings.

The right of the owner of a motion-picture theater to operate his
own machine without being subjected to picketing and called unfair
to union labor was declared in a Missouri case, the maintenance of
such a course being classed as unlawful conspiracy (Hughes ».
Kansas City Motion-Picture Machine Operators Local, p. 214).

Quite similar to the situation in the Moore case, above, was one
before the New York Supreme Court in which a restaurant corpora-
tion was the subject of picketing in an attempt to compel unioniza-
tion, which the court held subject to injunction (Stuyvesant L. & B.
Corporation ». Reiner, p. 211).

In an Illinois case a portion of the employees of a corporation went
on strike and picketed the establishment, resorting to violence and
intimidation to compel the remaining employees to quit work. A
temporary injunction had been procured but without effect upon the
picketing and other unlawful acts. The members of the union denied
that they had violated the injunction, and also challenged the power
of the court to issue the injunction. They were found guilty, how-
ever, and the judgment against them was affirmed by the supreme
eourt (Lyon & Healy ». Piano etc. Workers International Union,
p- 217).

A United States district court found the Clayton Aect not applica-
ble in a case (Dail-Overland Co. ». Willys-Overland (Inc.), p. 218)
in which it appeared that overt acts had been done in furtherance of a
conspiracy which were beyond any possible classification as the
lawful carrying out of legitimate objects. There was restraint of
commerce and a continued effort to interfere with production even
after the evident failure of the strike. The original injunction was
therefore continued.

An Arizona statute permits injunctions against picketing only
when necessary to prevent injury to property rights and to prevent
unlawful acts. This was held by the supreme court of the State
(Truax ». Corrigan, p. 222) to be a constitutional enactment, the court
saying also that the good will of the public while valuable to busi-
ness success does not belong to any man as “ a vested property right.”

51706°—22——5
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RESTRAINT OF TRADE.

An interesting group of decisions have been rendered in connection
with the eonditions affecting dock laborers, etc., in New York City.
In June, 1919 the supreme court in special term had before it the
case of a trucking company employing both union and nonunion
men on terms satisfactory to all parties concerned. However, check-
ers, weighers, and clerks at the various terminals undertook to
compel the employer to unionize his business by refusing to handle
any goods delivered by his men. An injunction was allowed re-
straining the unions from thus refusing to handle goods offered
for transportation, the injunction to remain in force until the trial on
the merits (P, Reardon (Inc.) ». Caton and Reardon ». International
Mercantile Marine Co., p. 225). Separate appeals were taken in these
cases, the appellate division reversing the judgment of the court in
special term in both cases. It was said that other trucking con-
cerns in the city were transacting business without difficulty and that
the demand on the employer did not appear to be unlawful or unrea-
sonable. As to the mercantile marine company, it was said that
to undertake to compel it to receive goods which its employees would
not handle would result in an embargo on business generally and
that furthermore the injunction was contrary to law.

Later a case involving a dealer in lumber who did a large export
business was befc.re the supreme court in special term, the question
being the right of a group of unions to compel the company to
maintain a closed shop. The former employees had gone on a strike
but the business was continued on the open-shop plan. Its goods
were therefore blacklisted, and steamship companies were notified
that if they received any of this company’s goods for transportation
the employees of the steamship company would be called out. The
court had before it the action of the appellate division in setting
aside its injunctions in the Reardon cases, but distingnished the
present case therefrom and issued an injunction directing the steam-
ship companies and those employed about the docks to give impartial
and uninterrupted service to the plaintiff as to all others offering
business in the usual way (Burgess Bros. Co. v. Stewart, p. 229).

The latest decision noted in this series is by the United States
Circuit Court of Appeals on February 2, 1921 (Buyer ». Guillan, p.
231). A restraining order had been issued in the first instance on
tha petition of Buyer to prevent interference with his shipments ot
gcods, but this had been set aside, and it was from this latter action
ikv appeal was taken to the court of appeals. This court found that
the refusal of the employees of a steamboat company, foaders, check-
ers, weighers, etc., to accept for shipment goods handled by nonunion
workers was unlawful interference with interstate commerce and
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reversed the action of the court below, directing it to issue a pre-
liminary injunction, in effect mandatory, directing the workers, so
long as they remained in such employment as affected transportation,
to handle alike all goods offered.

STRIKES.

The right of a union to care for striking employees by erecting
shelter for them in the vicinity, to care for them after ejectment from
the company’s houses, was upheld by the Court of Appeals of Ken-
tucky, which reversed a temporary injunction te the contrary issued
by the courts below (Diamond Block Coal Co. ». United Mine
Workers, p. 239).

An Oregon statute declaring labor organizations lawful and re-
stricting the issue of injunetions against picketing was declared not
applicable in a ease (Heitkemper ». Central Labor Council of Port-
land, p. 241) where the only question involved was of recognition of
the union, there being no dispute as to wages, hours, or employment
conditions.

Quite similar circumstances in a Massachusetts case (Folsom En-
graving Co. v. MeNeil, p. 243) led to a like finding by the supreme
court of that State which pointed out that a strike to enforce both
a legal and an illegal purpose was of itself illegal and was therefore
subject to injunction, in spite of a restrictive statute authorizing
peaceful persuasion. Of like tenor was a decision by the United
States Circuit Court of Appeals in California, affirming an order
restraining a union from attempting to unionize a railway company
by inducing violation of contract and the calling of a strike (Mont-
gomery ». Pacific Electric Railway Co., p. 245).

Where certain activities of strikers were shown to be unlawful in
the view of the court and an injunction against them had been
granted, it was said on further proceedings that even though there
was no violence the maintaining of a blacklist and an attempted boy-
cott were illegal and would be specifically enjoined. However, the
injunction did not go so far as to anticipate acts not yet committed,
but the facts might be brought before the court at any time for an
extension of the provisions of the injunction on a proper showing
(Thomson Mach. Co. ». Brown, p. 247).

Far-reaching disturbances in the city of Omaha involved such
large numbers of employers organized in a business men’s association
and of workers organized in their labor unions that an injunction
was sought against both parties restricting the methods and activi-
ties of their collective and individual warfare. Only a part of the
request was granted, but the supreme court refused to extend the
scope of the injunction, saying that employers and workmen alike had
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the right to associate in organizations for their personal benefit, and
so long as they did not interfere with personal property rights the
courts would not intervene (State v. Employers of Labor, p. 248).

In Cleveland, Ohio, a general disturbance led to an order by the
mayor of the city directing the arrest of all persons coming thereto
as strike breakers, the sole reason assigned being that the per-
sons arrested were “suspicious persons.” The prospective employer
sought an injunction against this method of interfering with the flow
of labor to its plant which was allowed by the district court (Ameri-
can Steel & Wire Co. ». Davis, p. 251). :

The effect of a strike interfering with the completion of a contract
was considered by the United States Circuit Court of Appeals in a
case (The Richland Queen, p. 251) in which the owner of the boat
sought to recover damages for loss of the use of the vessel owing to
delay on repairs. The existence of a strike was held to be a reason-
able excuse for the delay even though it was peaceable. ‘

Where a collective agreement contained no provision for a closed
shop, a strike to prevent the employment of a nonunion man was
held not to be justified. The strike had resulted in the discharge of the
worker, or at least in his withdrawal from service on request. How-
ever, he was granted an injunction, which was affirmed by the Su-
preme Court of Massachusetts, preventing the union from interfering
with his employment (Smith ». Bowen, p. 254). The same court
found a strike justifiable where representatives of a union came at
the employer’s appointment to discuss a closed-shop contract, but he
violated his agreement and failed to meet with them, the case being
one of “breach of good faith and square dealing ”; however, the
methods of picketing were such as to warrant an injunction, which
had been violated. The question of contempt proceedings was there-
fore before the court, and it declared unconstitutional a statute which
had undertaken to require a jury trial in lieu of summary procedure
in determining punishment for contempt (Walton Lunch Co. ».
Kearney, p. 255).

The constitutionality of a law of Oregon restricting the issue of
injunctions was upheld by the supreme court of that State, and an
injunction issued by a lower court was modified. The employer had
violated a closed-shop contract, and the strike was declared to be
justifiable, and picketing in the manner prescribed in the injunctive
order was authorized (Greenfield ». Central Labor Council of Port-
land, p. 262). It is to be noted in this case that there was an actual
dispute between employer and employees and not a mere outside
activity as in the Heitkemper case noted above.

The Oregon statute quite closely resembles the Clayton Act; this
latter act was held by a United States district court not to prevent
the issue of an injunction in the case in hand, which showed “ an out-
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rageous condition of mass picketing” (Langenberg Hat Co. w.
United Cloth Hat & Cap Makers of North America, p. 264).

A case before a New Jersey court was of particular interest be-
cause of the joint activities of 15 complainants, gmployers, against
three local unions. The propriety of the joinder of the plaintiffs
was upheld by the court on the ground of the identity of their in-
terests and of the circumstances giving rise to their actions. A
closed-shop contract was the end in view in the strikes, picketing, etc.,
and the court held that considering the scope of the purposes such
action was illegal, as an attempt to establish monopoly. One of the
defendant unions was found not to have been active, and the bill
against it was dismissed, but as to the others an injunction was
ordered (Baldwin Lumber Co. ». Local 560, International Brother-
hood of Teamsters, ete., p. 259).

The matter of punishment for violation of injunctions has already
been noted. A case of this sort was before the Supreme Court of
Tllinois in which a representative of the union had instructed the
members to disregard the injunction, and he was thereupon tried
for contempt and sentenced to jail. The case was appealed, the
claim being made that though the injunction had been violated it
was erroneous and therefore invalid. The appellate court therefore
reversed the decision of the court below as to the fixing of a penalty,
but on further appeal to the supreme court, this action was in turn
reversed and the case was remanded to the trial court for further
action (Ash-Madden-Rae Co. ». International Ladies’ Garment
Workers’ Union, p. 265). Penalties were likewise assessed in a New
York case (Kayser v. Fitzgerald, p. 267) in which the defendants
were found to have advised the strikers that an injunction “ did not
amount to anything,” and acts of violence and use of opprobrious
epithets were continued. However, the Supreme Court of Texas
ordered the discharge of a union officer who had disregarded an
injunction against the use of “ villifying ” or “ opprobrious ” epithets,
the court saying that the control of the freedom of speech was beyond
the power of the court (Ex parte Tucker, p. 269).

An unusual distinction was drawn in a case before the United
States Circuit Court of Appeals’in Tennessee where a strike was
being enforced by picketing. The workmen who wished to continue
their service were mostly colored men and the pickets were white men.
The point was raised on the appeal that the trial court had held
that the degree of intimidation, while not necessarily sufficient to
affect white men, was coercive as to the Negro. Without admitting
the contention, or deciding whether judicial notice should be taken of
the alleged difference, the court of appeals was not willing to disre-
gard the findings of the trial judge. “The question is not one of
color; it is one of individual or class intimidation.” It was held in
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this case that the Clayton Act limiting the issuing of injunctions to
cases in which injury is threatened to a “ property right” did not
prevent the issuing of an injunction where the principal right was that
of carrying on business, holding this would be in itself a property
right (King ». Weiss & Lesh Mfg. Co., p. 270).

The question of the status of employees on strike was considered in
the Greenfield case above, the court there holding that the declaration
of the strike and a walkout of employees did not terminate the em-
ployment relation. The same point was involved in an Ohio case
(Vonnegut Mach. Ce. ». Toledo Mach. & Teol Co., p. 271), in which a
Federal district court held that on account of the insufficiency of the
reason for the employees leaving service, they must necessarily be re-
garded as strangers to their former employers’ business. The action
in this case was by one corporation seeking an injunction to restrain
another from breaking its contract te deliver certain manufactured
articles, charging a conspiracy to restrain interstate commerce. The
injunction was granted, the judge holding that in view of the termi-
nation of employment relations the Clayton Act restricting the issue
of injunction in case of dispute between employer and employee did
not apply. The conflicting interests of two corporations were dis-
cussed also, though from a different standpoint, in a New Jersey
case (Lehigh {Structural Steel Co. ». Atlantic Smelting & Refining
Works, p. 278), in which the latter company sought to compel the dis-
eontinuance of a contract which was being performed by the as-
sistanee of nonunion labor, the motive being to safeguard the com-
plainant’s business from interruption by reason of sympathetic
strikes threatened if the contract mamed were actually carried out
by nonunien workers. The construction company was granted an in-
junction to prevent both the complaining ecompany and the union
from imterfering with its work by maintaining a strike, the court
saying that “the principle of the closed shop, i. e., the monopoliza-
tion of the labor market, has found no judicial sponsor.”

The relations of rival organizations were involved in a case before
the New York Supreme Court, trial term. The Amalgamated Cloth-
ing Workers had sought to secure control of the clothing manufactur-
ing industry in the city of Rochéster and were successful with a
single exception. The employer in this case refused to recognize this
organization, but fostered a local affiliated with the American Fed-
eration but made up principally of its own employees. However, the
court recognized the right of the latter union to engage in the same
activities and forms of control as the Amalgamated. An injunction
against continued picketing, intimidation, threats and violence was,
therefore, made permanent and directions given for the determina-
tion of the damages to be recovered ‘against the offending union
(Michaels ». Hillman, p, 257).
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AvrieNs—CoNTRACT LABORERS—CLERKS—MANUAL LaBoRERS—United
States v. Union Bank of Canade, and United States v. Royal Dutch
West India Mail Co., United States Circuit Court of Appeals, Second
Circuit (Dec. 10, 1919), 262 Federal Reporter, page 91.~The two
cases named involve prosecutions brought by the United States for
the violation of the Federal laws prohibiting the importation into
this country of contract laborers, the United States appealing from
adverse decisions in both cases. In the first case the Union Bank of
Canada opened a branch in New York City and imported an ac-
countant by the name of Schilling from the branch in Toronto,
Canada. The second case involved the importation of a clerk from
Holland, and the decision of the district court was reported in
Bulletin No, 258, page 48.

The court combined the two cases, and affirmed the decisions of the
district courts, holding that such employees as here involved are not
manual laborers and therefore are not covered by the Federal statute.
The opinion first cites the law and various decisions under it and
concludes:

Without inquiring whether an accountant as defined by the de-
fendant’s rules is a member of a learned profession we affirm the
judgment on the ground that Schilling was not a laborer within the
meaning of the act.

In the second case * * * the defendant sent a clerk named
Mook from its office in Amsterdam to be employed in its office in
New York at a salary of $1,250 per annum, and paid the expenses of
his transportation. There was an expectation to send him from New
York to its office at Paramaribo, Dutch Guiana, after he had fa-
miliarized himself with the New York business. The grounds on
which the verdict was directed were: First, that this employment at
New York was a temporary one in a business of an international
character:; and, second, that Mook was not a contract laborer at all.
Without considering the first reason we concur in the second.

Judgment affirmed in each case.

Avrrexns—CoNTrACT LaBORERS—PENALTY—SUFFICIENCY OF CoOM-
PLAINT—United States v. International Silver Co., United States
71

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



72 DECISIONS OF COURTS AFFECTING LABOR.

District Court, District of Connecticut (Feb. 1, 1919), 255 Federal
Reporter, page 694 —Mrs. George C. Pearson, a subject of Great
Britain and a resident of Nova Scotia, wrote a letter to the defendant
company asking if it had employment to offer to experienced hand
burnishers and whether it had any work that could be offered her
husband and son. The company replied that it had need for ex-
perienced hand burnishers and for unskilled men, and that if she
were in the United States and applied for a position it could place
her. Later Mr. Pearson, her husband, wrote to the company saying
that Mrs. Pearson could not leave at that time but that he and his
son were coming, provided they could be sure of obtaining employ- |

ment. The company replied as follows: A

Dear Sir: Referring to yours of the 15th, will say that the condi-
tions stated in your letter are satisfactory, and we will keep a place
open for Mrs. Pearson. Kindly advise when you will report for duty.

The husband and son came to Meriden, where the company was
located, but upon finding a strike on at the company’s plant they
both returned to Nova Scotia without having worked for the com- |
pany. The company was sued for the $1,000 penalty for the viola-
tion of the “act to regulate the migration of aliens into the United
States,” approved February 20, 1907, as amended March 26, 1910,
for contracting for the services of the husband and in a second count *
charged a second violation and claimed an additional penalty of
$1,000 for contracting for the employment of the son. The company
demurred to the complaint on the grounds that it failed to allege
sufficient facts to show that the Pearsons were contract laborers
within the act and because it was not alleged that defendant knew
that the Pearsons were contract laborers, if such were the fact. In
sustaining the demurrer to the complaint the court said, in part:

In the case at bar we have only the allegation get forth in the"
seventh paragraph of the complaint, and quoted in full it alleges:

“(7) That during the period covered by the correspondence men-
tioned in paragraphs 2, 3, 4 and 5 hereof, and for a further period
of time, to wit, until on or about April 4, 1916, the said George C.
Pearson was a contract laborer and was known to the defendant
corporation to be a contract laborer, to wit, an ordinary unskilled
workman.” g

Nowhere in the complaint is it alleged that the defendant know.
ingly and unlawfully assisted Pearson to migrate from Nova Scotia
to tlze United States by knowingly and unlawfully prepaying his
transportation, or inducing or soliciting him, or encouraging him,
to so migrate; and nowhere in the complaint is it alleged that Pear-
scn, whose immigration was assisted as above, was a contract laborer
within the meaning of the statute; and nowhere in the complaint is
it set forth that the defendant made to Pearson in Nova Scotia a
“ certain offer of employment ”; and nowhere in the complaint does
it appear, even if any offer was made, of what the offer consisted;
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nor is it alleged that the defendant unlawfully assisted him to mi-
grate by doing anything prohibited by the act; nor is it alleged that,
induced by the offer or assisted in any way, did he migrate to the
United States; nor does it appear anywhere m fact that any of the
allegations set forth in the Dwight case (U. S. ». Dwight, 210 Fed.
81, Bul. 169, p. 47), which formed the gravamen of the complaint
upon which Judge Dodge overruled the demurrer, are set forth in
this complaint.

It follows that the demurrer to the first and second counts of the
‘complaint must be sustained, for the first and second reasons above
set forth. It therefore is unnecessary to discuss or decide the re-
maining reasons for demurrer.,

The demurrer to the relief prayed for in the second count must
be sustained upon the authority of United States ». N. Y. Central
Ry. Co..(C. D.), 232 Fed. 179. On page 184 Judge Ray said:

“As there was but one solicitation, all one act, the defendant in-
curred one penalty.”

So here there was but one transaction, all one act, and even if the
allegations of the second count be sufficient to state a cause of action,
there could be only one recovery.

The case was therefore dismissed.

Bracxrist—MercuaaNTs’ CrepIT AssociatioN—Privineeep Com-
muNicaTioNs—Putnal v. Inman, Supreme Court of Florida (Dec. 16,
1918), 80 Southern Reéporter, page 316.—The merchants of the town
of Perry organized the Perry Merchants’ Protective Association, of
which Inman was a member, for the purpose of regulating the exten-
sion of credit. After reciting some of the methods employed by cer-
tain customers, who purchased from one merchant on credit and when
their credit was exhausted, would then go to other merchants and
buy on credit, the constitution and by-laws of the association required
any of its members who for any reason no longer desired to extend
credit to a customer to report to the attorney of the association the
name of the customer, the amount of his indebtedness, and his own
name. It was then the duty of the attorney to inform each of the
other members of the association with reference to these facts, and
if after such notification any member extended credit to such cus-
tomer, he would thereby assume said customer’s bill with the other
merchant. The plaintiff, Putnal, was presented with a bill by Inman,
which Putnal claimed he did not owe. Inman notified the associa-
tion’s attorney, who in turn notified one Blanton and one Blood-
worth, both of whom were members of the association and also
private clients of the attorney. Putnal sued for libel, claiming that
the attorney’s report by innuendo branded him as a “ dead beat ” and
presented him as dishonest in his methods. Judgment was in his
favor in the trial court, and in reversing this judgment the supreme
court said, in part:
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The constitution provided that when “ any person has failed to pay
his or her account,” and “ the merchant is no longer willing to carry
the account of such defaulting person,” he may turn the account over
to the attorney for collection, and then it becomes the duty of the
attorney to notify all the members of the association. e was not
required to notify all the members that the plaintiff was such a person
as described in the innuendoes, but merely that plaintiff was “in
default, together with the amount of the account, and to whom it is
due.” According to the agreed statement of facts this was all that
he did.

The matter of extending credit is a large part of modern business,
and merchants have the right to organize for their own protection
and agree to report to each other the name of a person to whom
credit has been extended who has failed to pay his account, and agree
that they will not extend credit to such person without assuming his
indebtedness. This is not the same as blacklisting or boycotting by
refusing to trade with him, but is only an agreement not to extend
him eredit without assuming whatever indebtedness he may owe to
any other member of the association. (Woodhouse ». Powles, 43
‘Wash. 617, 86 Pac. 1063.)

The pivotal question in this case is the nature of the communica-
tion made by the defendant to the other members of the association
through their attorney. If it was a privileged communication, no
action will lie.

Even if Calhoun f[the attorney], when he notified these parties,
was acting as the atforney of the association and notified them in
accordance with the requirements of the constitution, such notice was
a privileged communication, and it does not appear that the privilege
was abused by giving it undue publication by proclaiming it to per-
sons other than members of the association.

There is nothing in the agreed statement of facts nor in the declara-
tion itself to show malice on the part of the defendant, nor did the
attorney of the association disregard the restraints and qualification
imposed by law upon the publicity to be given such communications,
nor did he exceed reasonable bounds in making such communication.
As the communication made by Calhoun to the members of the asso-
clation was privileged, there can be no recovery, and it is needless to
diseuss the many questions presented by the assignments of error on
the pleadings.

Comprursory Work Law — CoNSTITUTIONALITY — INVOLUNTARY
Servrrupe—A~State v. McClure, Court of General Sessions of Delaware
(Jan. 7, 1919), 105 Atlantic Reporter, page 712.—McClure was in-
dicted under what is known as the “Council of defense law of
Delaware” of April 8, 1918 (Bul. 257, p. 29), which, among other
things, provides that:

It shall be the duty of every male resident of this State between the
ages of eighteen and fifty-five years who shall not be in the National

Army or a public officer, to be employed in a useful or lawful occupa-
tion during said period [of the war].
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McClure, upon a motion to quash the indictment, contended that
said act is in violation of article 13 and section 1 of article 14 of the
Constitution of the United States which provide that slavery or
mmvoluntary servitude except as punishment for crime shall be
prohibited and no person shall be deprived of the equal protection
of the laws and that life, liberty, or property shall not be taken
from any citizen “ without due process of law.” In upholding the
constitutionality of this statute the court said, in part:

Unless the power of the several States to enact legislation bene-
ficial to the Federal Government while it is at war with a foreign
country is expressly prohibited by the Constitution or such prohibi-
tion is a necessary implication from other powers granted to the
Federal Government or denied to the States, the several States have
such power.

We find nothing in the Constitution either expressed or implied
which would deny to the several States such power.

If then it be true that the State has the same power to enact legis-
lation to aid in carrying on the war that a sovereign State would
have, restricted only by the provision that there shall not be involun-
tary servitude except as a punishment for crime, do the provisions
of the council of defense act complained of impose such servitude,
in view of the necessities incident to the carrying on of a great war?
We are clearly of the opinion that it does not.

One of the objects of the act was to aid in winning the war by
increasing the production of food and supplies and by saving the
loss incident to the maintenance of those male citizens between the
ages of 18 and 55 who were engaged in no useful or lawful occupa-
tion. War can not be carried on without food and supplies, nor
ean food and supplies be produced except by labor, and who are
more able to labor than male citizens between the ages of 18 and 551

One of the objects of the act as expressed in section 1 was to
preserve order within the State. The passage of the act compelling
male residents of the State between the ages of 18 and 55 to be
employed during the period of the war and six months thereafter
we believe was a reasonable exercise, under the circumstances, of
the police powers vested in the legislature. In Webber ». Virginia,
103 U. S. 344, the Supreme Court of the United States defined police
powers to be “those powers by which the health, good order, peace
and general welfare of the community are promoted.”

It is generally known that the demands of the National Govern-
ment in waging the present war have greatly curtailed the means
of preventing crime and reduced the number of men available to
protect the lives and property of the public. It was proper for the
legislature having this in mind to pass reasonable and just laws to
preserve order within the State and to protect the lives and property
within its borders by providing that male residents between certain
ages should be engaged in some useful or lawful occupation.

For the reasons stated, motion to quash the indictment is denied.
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ComruLsory Work Law—ConstiroTioNariTy—* Vacrancy "—Eg
parte Hudgins, Supreme Court of Appeals of West Virginia (M ey
20, 1920), 103 Southeastern Reporter, page 327 —Clifton Hudgins
was found guilty in the McDowell County Court of violating the
provisions of an act of 1919 (second extraordinary session), which
sought to require every male resident of the State between the ages
of 16 and 60 years, except bona fide students during school term, to be
regularly and steadily employed for 36 hours per week in some law-
ful and recognized employment; otherwise to be held as a vagrant
and subject to punishment therefor. Hudgins had been a soldier and
served overseas in various battles, being discharged in May, 1919,
and informed that his enlistment for the duration of the war was
ended and the army disbanded. In stating these facts, Judge Miller,
who delivered the opinion, regarded them as “ perhaps not very
material,” but not to be overlooked in view of the nature of the law
and the offense under consideration.

The act was to continue in force until six months after the termi-
nation of the war, and the offense was said to have been committed
during the week beginning March 29, 1920. The court did not re-
gard the question of whether or not the war was ended as important,
since “we have reached the conclusion that the act is unconstitu-
tional and ought to be so declared.” The court first pointed out the
difference between the present law and vagrancy statutes, in that the
act under consideration was not conditioned on the possession of
means by the offender or his obligation to others to furnish them
with support. A contention made against the law was that it was
an unjust and unreasonable restraint upon personal liberty. After
noting the restrictions and limitations which may properly be placed
upon personal liberty, to prevent crime, enforce duties in defense
of the State, etc., the court said:

Tested by these general rules, what may be properly determined
of the statute here involved? To bring it within these limitations it
must have some reasonable relation to one or more of the subjects
over which the State may properly exercise its police power. Mani-
festly the enactment of the statute was intended as a war measure,
for it is limited in its effect to the period of the war and six months
after termination thereof. The State, under our constitution, has
no power to declare war; the war power, so far as it exists under
the constitution and laws of this State, is in the governor as com-
mander in chief of the military forces, except when called into the
service of the United States, to call out such forces to execute the
laws, suppress insurrection, and repel invasion. The statute in no
way relates to the raising or organization of the military forces of
the State, for State or Federal purposes.

It is apparent that the legislature has attempted to justify the
measure on the theory that the persons against whom it was directed
were, or might become, charges upon the public, but by its terms it
is limited to the period of the war, and six months thereafter; and
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that during that term the productive resources of the State should
be brought up to the highest standard, for war purposes. With the
State, however, this could amount only to a semblance of right.
‘While greater production during the period of the war might be
desirable, is that a subject with which the State had the right to
deal? We think not. Certainly not by accusing all citizens coming
within its provisions with vagrancy, and as criminals, without refer-
ence to their ability to support and maintain themselves and their
dependents without work.

go the purpose of the statute was not to subserve any of the pur-
poses for which a citizen may rightfully be deprived of his liberty.
Its effect was to require every able-bodied male resident of the
State, between the ages specified, regardless of his financial ability,
to work, not simply long enough each day of the week to acquire
means of support for himself and his dependents, but for the number
of hours required.

It was said in Bailey ». Alabama, 219 U. 8. 219, 31 Sup. Ct. 145,
that, although the court might not impute to a State an actual
motive to oppress by a statute, yet it should consider the material
operation of such a statute and strike it down if it becomes an in-
strument of coercion forbidden by the Federal Constitution.

Our conclusion is that the petitioner is entitled to be discharged
from custody, and it is so ordered.

ContrRACT OF EMPLOYMENT—APPRENTICES—BREACH—LIQUIDATED
Damaces—Putnam Machine Co. v. Mustakangas, Supreme Judicial
Court of Massachusetts, Worcester (Oct. 18, 1920), 128 Northeastern
Reporter, page 629—The Putnam Machine Co. entered into a con-
tract with one, Mustakangas, whereby the latter placed his son with
the company as an apprentice for a term of three years to learn the
trade of machinist. The company agreed to furnish the son with
suitable work and instruction, and the father relinquished all rights
to his son’s wages. It was further agreed that if the son failed to
fulfill the contract the father would be liable for the payment of
$100 as liquidated damages. The son it seems did not live up to the
contract, and the company sued the father for the $100. The company
was given a verdict, but having failed to present proof of damages
was awarded only $1. Both parties appealed and the judgment was
modified to be $100 and entered in favor of tlre plaintiff company.
The decision is in part as follows:

There was a consideration for the contract. Although the agree-
ment sued on was not a statutory indenture of apprenticeship and
was not made in accordance with the statutes of the Commonwealth
governing the relation of masters and apprentices (R. L., c. 155),
under it the plaintiff as against the defendant, had the right to the
services of his son; the contract was valid at common law, and an
action could be maintained for its breach.

The defendant also contended that the plaintiff could not recover
because it failed to prove the proper execution of the contract. He
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admitted signing the agreement, and upon the “copy” delivered to
him “was written by a typewriter ‘Putnam Machine Company.
but it was not signed by anyone.” It was not questioned that the
contract was assented to and accepted by the plaintiff; it therefore
Eecgme bound by its terms, even 1f the instrument was not signed
y 1t.

There was no evidence that the plaintiff suffered damage by the
breach of the contract and the judge instructed the jury they were
to return a verdict for nominal damages only, to which instruction
the plaintiff excepted. From the nature of the undertaking and
the subject matter of the eontract, it might be difficult to determine
the exact amount of damages. The parties might well agree upon
them when the contract was made and it does not appear that they
are excessive. It is expressly stated that the defendant was to pay
$100 as ascertained and liquidated damages if the agreement was
not fulfilled by his son. There is no suggestion of a penalty, and the
language indicates the intention of the parties to be that the sum
agreed upon should be treated as liquidated damages, and not as a
penalty. The instructions given on this point were erroneous. The
plaintiff’s exceptions must be sustained and judgment entered for
the plaintiff in the sum of $100 with interest from the date of the
writ.

Coxrract oFr EMProyMENT—BREACH—DAMAGES—I\NFORCEMENT—
CoNTRACT SEVERAL IN PERFORMANCE—Englander v. Abramson-Kap-
lan Co., Supreme Court of New Jersey (Feb. 13, 1920), 109 Atlantic
Reporter, page 307 —The Abramsen-Kaplan Co. was engaged in the
manufacture of ladies’ garments. There had been strikes and labor
difficulties in this trade, and the company, to protect itself from
future strikes, required Englander, whom it employed as a presser,
to sign an agreement to remain in its employ and work to the end of
the season, about October 15. Englander was also required to put up
a $50 Liberty bond as security for the performance of the contract.
Notwithstanding the contract, Englander struck in August, but was
persuaded to continue at work until the ensuing Saturday upon the
promise that he would be paid for his work. He struck, as he had
promised to do, on the following Saturday. The company refused
to pay him, and he sued for his compensation and his bond. The
eourt held that although the agreement to work until October was
entire, its performance was several and plaintiff was entitled te the
amount he had earned, but that because of the breach of the con-
tract the Liberty bond could not be recovered. The decision is in
part as follows:

It is undisputed that the work was to be paid for by the piece from
time to time as it was done. It is not suggested that the amount
claimed was due on the Saturday in August when the plaintiff de-

manded it. By the contract itself, failure to pay by the defendant
was a default on its part. For that default an action would nor-
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mally lie at once. It is, however, suggested that because the contract
was an entire contract and could not be fully performed before the
middle of October, an action could not be maintained for money
earned in August. The defendant’s error, we think, is in failing to
note that “although the agreement is entire the performance is
several ¥ (Badger v. Titcomb, 15 Pick. (Mass.) 409; 26 Am. Dec.
611) ; as the same court elsewhere stated it, “ divisible in its opera-
tion ” (Denny ». Williams, 5 Allen (Mass.), 1, 4). The question has
been before this court (Skillman Hardware Co, ». Davis, 53 N. J.
Law, 144, 20 Atl. 1080), and a result reached adverse to the present
defendant’s eontention. We think legal principles require us to sus-
tain the plaintiff’s right of action upon the defendant’s default. The
defendant is protected by his right to sue for damages for breach of
the contract to serve the whole term or to recoup in the present ac-
tion. This he might have done by reason of the anticipatory breach
by plaintiff (although this action was brought in August), but for
the fact that the defendant, with knowledge that the plaintiff did not
mean to perform on his part, nevertheless assented to the breach, in
order to have pressing work done at once, instead of treating the
anticipatory breach as putting an end to the contract. Under the
circumstances we need not consider whether the parties meant that
the security of the $50 bond should be the defendant’s only remedy
for plaintifi’s breach. The case bears some analogy also to short
deliveries in case of a contract of sale of goods under section 44 of
the sales of goods act (4 Comp. St. 1910, p. 4657). Williston on
Sales, 466. Section 76 of the statute defines “ divisible contract to
sell.” Tt is, we think, of some consequence that contracts to sell and
contracts for work and labor should be governed by the same legal
principles. It is, at any rate, important to adhere to the rule hold-
ing defendants to responsibility for the value of the labor of others,
where they have accepted the benefit with knowledge that an entire
contract had not been fully performed (Bozarth ». Dudley, 44 N. J.
Law, 304; 43 Am. Rep. 373), or would not be.

Contracr oF Emrroyment—DBreacH—Discaarce—RecovERY—
Dunbar v. Orleans Metal Bed Co., Supreme Court of Lowisiana
(June 30, 1919), 82 Southern Reporter, page 889 —Dunbar was em-
ployed under a written contract of employment for a period of two
years to act as a salesman for the defendant company at a salary
of $150 per month. After working under this contract for about
three months he was discharged because “ business is so exceedingly
‘rotten’ they have got to retrench.” Dunbar thereupon brought
suit under the Civil Code, article 2749, for the salary due him under
the contract. He recovered judgment and the employer appealed. In
affirming the decision the court said in part:

Any form of words, either written or verbal, which convey to the
servant the idea that his services are no longer required and will not

be accepted, will constitute a discharge. (20 A. & E. Enc. of Law, 26;
26 Cyc. 987.)
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It is not pretended that defendant had any serious ground of com-
Elaint against plaintiff, or any ground whatever. According to the
sivil Code, and numerous decisions of this court interpreting it, if a
laborer (or clerk), hired for a certain time, be sent away without
any serious ground of complaint before the time has expired, he is
entitled to recover the whole of the “salaries” that he would have
received had the full term of his service arrived. (C. C., art. 2749.)
The right of action for the entire amount called for by the contract
arises immediately, and the employer by whom he is discharged has
no_power, as a condition precedent to paying him, theréafter to re-
quire that he work out the term for which he was employed. (Sher-
burne ». Orleans Cotton Press, 15 La. 360.) Nor is his right of
recovery under his first employment affected by the fact that he
engages his services for the unexpired term to another employer.
(Shea ». Schlatre, 1 Rob. 319.) Nor is it necessary that he should
tender his services to the employer by whom he was discharged, or
put him in default, since the whole amount of the salary called for
by his contract becomes due and exigible upon and by reason of his
discharge. (Tete ». Lanaux, Ex’r, 45 La. Ann. 1343, 14 South. 241.)

Conrtracr oF EmpLoyMENT—DBrEACH—TERM—Lyons v. Peagse
Piano Co., Court of Errors and Appeals of New Jersey (Mar. 3,
1919), 107 Atlantic Reporter, page 66.—Simpson B. Lyons brought
suit for damages for the breach of a contract of hiring and recov-
ered judgment. The defendant appealed. The relations between the
parties was evidenced by various writings. Plaintiff was a salesman
and undertook to sell defendant’s pianos. The following letter states
their relations as they stood when Lyons was discharged in May 19,
1917:

“T will accept your proposition on salary for the writer, i. e.; $50
per week and 1% commission, on net sales over $60,000. made through
our Newark store, this to include any and all sales, with the under-
standing my salary starts with the new year, January 1, 1917; all
our reports run from January 1st to December 31st.”

The defendant claimed that the contract of hiring, as evidenced by
this and other letters, was in legal effect a hiring at will or by the
week. The lower court held that the contract was for a yearly hiring.
In affirming this decision the court said, in part:

The construction of the contract was properly conceded to the
court by both parties, as a legal proposition. Where the term of em-
ployment involved is left by the writing in the sphere of doubt, and
a practical method of determining it is the circumstance of weekly or
monthly payments made during its continuance, as evidencing the
mutual intent by the construction of the parties themselves, the
settled rule is to resort to that circumstance as an aid in the proper
construction of the contract.

As a result of the proposal and its modified acceptance, the plain-
tiff had a conversation with the president and vice president of de-
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fendant company, and his yearly salary was discussed. It was con-
ceded at the trial that plaintiff was expected to transact business in
sales to the net amount of $60,000 per year. Hig salary was to begin
on January 1, and his reports of business were to comprehend an
annual period Irom January 1 to December 31. An appropriation of
$1,200 per year was allotted to him for advertising purposes; and a
concession was made to him of 1 per cent on net sales of over $60,000
for the year 1917. C

These facts and circumstances, combined with the language of the
acceptance, evince that the period contemplated was neither a hiring
at will nor by the week, and that the trial court properly construed
the contract as a yearly hiring. No other question is discussed in
the briefs, and presumably the propriety of the submission to the
jury of the question of the amount due to plaintiff under the contract
1s not contested.

ContraCT 0F EMPLOYMENT-—COLLECTIVE AGREEMENTS—IENFORCE-
MENT—DBREACH—STIPULATED DamMaces—Moody et al. v. Model Win-
dow Glass Co., Supreme Court of Arkansas (Sept. 27, 1920), 22}
Southwestern Reporter, page 436.—Moody and Gerard were window-
glass workers and belonged to the National Window-Glass Workers’

. Union. They had been in the employ of the plaintiff company until
it shut down its plant in 1917, when they went to California. The
plaintiff’s plant, which was at Fort Smith, Ark., had been operated
as a union plant under an agreement known as the “ national agree-
ment ” which was a general contract between the window-glass manu-
facturers of the United States and the National Window-Glass
Workers. Article 5 of the agreement reads as follows:

ArTicLE 5. Any company hiring a member and said member upon
arriving and reporting for duty, finding no vacancy existing or plant
not ready to operate as per notification, shall pay said member at
the rate of $20 per week until place is vacant or plant in operation,
or, at the option of the member, said company shall defray all ex-
penses incurred by said member from the time he left his home or
place of starting until his return to destination.

Zenor, who was plaintiff’s manager, had been a member of the
union and was familiar with this article of the agreement. On
September 6, 1918, he wrote to Moody and Gerard and asked them
if they would come back when the plant reopened. They replied
that they would, and Zenor wrote them stating the plant was ex-
pected to be reopened on December 9. Moody and Gerard were on
hand on the date fixed, but the plant was not ready to start opera-
tions. The wage-scale agreement, unknown to them, expired Decem-
ber 8. Zenor paid Moody and Gerard the $20 agreed to in contract
with the union for two weeks, but at the end of the third week refused
to make any further payments. Moody and Gerard were without
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employment for two additional weeks, aggregating five weeks in all.
The company sued Moody and Gerard for the recovery of the $40
paid them, claiming that it had been given them merely as a loan.
The lower court awarded judgment in favor of the company, and
the defendants, whose counterclaims for the $20 per week for the
remainder of the time they were unemployed had been dismissed,
appealed. Imr reversing the judgment of the lower court, the court
said in part:

Zenor testified that the wage scale between appellee and the union,
of which appellants were members, expired December 8, and that he
did not know why it was not renewed on that day. ‘

It is undisputed that the letter of December 4 [announcing a delay
in starting up] was not sent appellants; and it is also undisputed
that appellants left California on December 3, relying upon appel-
lee’s letter of November 19 that the plant would start on December
9; and it is undisputed that the plant had, during appellants’ pre-
vious employment, been run as a union plant, and therefore operated
under the national agreement; and it is undenied that appellants
supposed the wage scale was in effect when they left California.
But it is not contended that the expiration of the wage scale abro-
gated other provisions of the national agreement, and the binding
effect of article 5, set out above, was not impaired because the wage
scale had expired.

We think the court below erred in its judgment. The facts stated
constituted an implied contract, if not an express contract, to settle
with appellants according to the terms of the national agreement.
The correspondence set out above warranted appellants in believing,
under the circumstances of the case, that they would be given em-
ployment, or be paid in acéordance with the provisions of the na-
tional agreement, with reference to which the parties must be held
to have contracted. Appellants paid their own transportation aund
expenses from California, and remained unemployed for five weeks;
yet they ask no recovery on that account. They ask judgment only
for the money coming to them under the agreement, with reference
to which they contracted ; and we think an erroneous judgment was
entered by the court below, and that judpment will therefore be
reversed, and the cause remanded for a new trial.

ContracT OF EMPLOYMENT—COLLECTIVE AGREEMENT—ENFORCE-
meNT—ErrFECT A8 TO. PERsons Nor Memsers oF UNion—DRainway
Boarp oF ApJUSTMENT—Gregg v. Starks et al., Court of Appeals of
Kentucky (Oct.1,1920), 22, Sout hwestern Reporter, page 4659.—Gregg
and the defendants, including one Pennybacker, were conductors on
the Louisville & Nashville Railroad Co. The railroad company had
entered into a contract with all its conductors fixing the terms and
conditions of their service, including the stating of their seniority
rights. The portion referring to the seniority privileges is as follows:
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“ Conductors displaced on account of reduction of crews, or other
causes, will be permitted to exercise their seniority rights to any
run held by a junior conductor, section (j) to govern passenger
service.”

“{j) Conductors will be required to participate in extra passenger
work before being permitted to exercise their seniority rights to per-
manent passenger vacancies.”

The controversy centers around the last three quoted words. Gregg
had been 26 years with the company and for the last 20 years was a

" passenger conductor. Pennybacker, the only defendant who an-
swered, had been in the company’s service 31 years, the past 25 years
as a freight conductor. Pennybacker had done certain extra passen-
ger service and was given a regular passenger run. Later this train
was dropped, and he laid claim to Gregg’s run on the ground of
seniority, but the company refused his claim. Later Pennybacker
and the company agreed as to the facts and submitted the question to
Railway Board of Adjustment No. 1, which was organized under
the Federal control act of 1918. Gregg was not made a party to this
proceeding. The board of adjustment awarded Gregg’s run to Pen-
nybacker and Gregg brought this action for an injunction to prevent
his run being taken from him. The lower court refused the in-
junction and Gregg appealed. In sustaining the motion for the
injunction the court spoke in part as follows:

It is contended for Gregg that such a construction of section (j)
entn'ely ignores and disregards the last three words thereof, namely,

¢ permanent passenger vacancies.” IHe contends that these words
must be considered, and that when considered the section as a whole
can only mean that the right of a senior freight conductor to a regu-
lar passenger run is confined to permanent passenger vacancies, and
can not be exercised where there is no vacancy, as is the case here.
We must assume that these words were intended to have some force,
and we are unable to attribute to them any meaning whatever except
that given them by plaintiff; nor does counsel for defendant suggest
anything else they could mean, but insists they have no qualifying
effect whatever. To this we can not agree, but must hold that by its
terms a freight conductor qualified for passenger service can not
enter that service by displacing a junior occupant of a regular pas-
senger run but must await a vacancy, when by reason of his seniority
he will be given the run in preference to junior passenger conductors
applying therefor.

The court then considered the authority of the railway board of ad-
justment and found that it could pass only upon questions arising
during Federal control. This dispute having arisen since that time,
the board’s award was * wholly without legal effect.”

Continuing, the court said:

It is insisted that plaintiff is not entitled to the benefits of the con-
tract simply because, as shown by parol evidence, it was negotiated
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between the railroad company and the Order of Railway Conduc-
tors, of which Pennybacker is and Gregg is not a member. There is
nothing in the contract to indicate this or that it applies only to such
of the conductors as are members of the order. It is not signed by
the Order of Railway Conductors or by anyone for it or any of the
conductors; neither is the name of the railroad company subscribed
thereto, but it is signed by two of its officers, and upon its face pur-
ports to be an agreement between United States Railroad Adminis-
tration (Louisville & Nashville Railroad Co.) and all of its con-
ductors.

Mr. Turner, assistant superintendent of the transportation for the
company, testified that Gregg was an employee of the company work-
ing under the same kind of contract as the one filed by him, which
is not denied by any witness, and the mere fact that the contract was
negotiated between the railroad company and an organization repre-
senting a part of its ‘conductors can not exclude other conductors
not members of the organization from its benefits, when the nonmem-
ber conductors and the railroad company recognized and treated it
ag the contract under which the services of such conductors were
rendered and accepted.

ConrtrACT OF EMPLOYMENT — ENFORCEMENT — LikcAriTY WHEN
Mape 1x ForeleN StateE—Hatcher v. Idaho Gold & Ruby Mining
Co., Supreme Court of Washington (Mar. 12, 1919), 179 Padific
Reporter, pauge 106—Hatcher entered into a contract with the min-
ing company in Idaho whereby he was to work a mine for 60 cents
per hour, payable partly in commissary supplies for his living during
his employment, the balance to be paid in notes bearing 7 per
cent interest and to be paid out of the proceeds of the operation of
the mine. This contract was valid under the laws of Idaho but
was invalid under the laws of Washington, where the suit was
brought, where the payment of wages in anything but cash is pro-
hibited. The plaintiff, Hatcher, brought suit for services rendered,
disregarding the contract entirely on the ground that it was invalid
in Washington, and that that State would not enforce it, as to do
so would violate its public policy as expressed in the wage and em-
ployment statute—sections 6560 and 6561, Rem. Code. The lower
court rendered a decision in accordance with this view, in favor of
the plaintiff. In reversing this judgment Judge Parker, of the
supreme court, said, in part:

These parties both voluntarily went into the State of Idaho and
made this contract there. They thereby voluntarily submitted
themselves to the laws of Idaho, in so far as their rights are con-
cerned. And we think in seeking to enforce it in this State, either
affirmatively or as a defense in an action between them directly in-
volving it, they should be treated, and their rights measured, by our
courts exactly as if they were residents of Idaho. * * * When
a resident cof this State voluntarily goes into another State and
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there makes a contract wholly to be performed there, which con-
tract is valid and binding under the laws of that State, and it is
sought to be enforced by the other party thereto in the courts of
this State, either as a basis for a cause of action or as a defense
thereto, we are quite unable to see any sound reason why he should
have any higher or better right to invoke the public policy of this
State in avoidance of the contract than he would have if he were a
nonresident of this State. Having voluntarily gone into Idaho and
there entered into the contract, we think Hatcher is in no position to
claim any special rights or privileges looking to the avoidance of it,
merely because he 1s a resident of this State, and that he can not
rightfully claim to be injured thereby as a resident of this State.

CoNtrRACT OF EMPLOYMENT—EXNFORCEMENT—PEONAGE—INVOLUN-
TARY SERVITUDE—State v. Oliva, Supreme Court of Louisiana (Dec.
2, 1918), 80 Southern Reporter, page 195.—Israel Oliva made a con-
tract of hire and réceived advances on the strength of it. He then,
without tendering back the advances, broke the contract and was
arrested for misdemeanor for the violation of a statute forbidding
such breach. The law in question was held unconstitutional in the
district court of Vermilion Parish, and the indictment was quashed,
whereupon the State appealed. The opinion of the supreme court,
sustaining the position of the court below, is mainly as follows:

The thirteenth amendment to the Constitution of the United States,
after declaring that neither slavery nor involuntary servitude, except
as a punishment for crime whereof the party shall have been duly
convicted, shall exist within the United States, ordains that Congress
shall have power to enforce this article by appropriate legislation.
Pursuant to the power thus delegated to it, Congress adopted section
1990 of the Revised Statutes (U. S. Comp. St. 1918, sec. 3944), which,
in so far as it affects State legislation, is equal in authority to the
amendment itself, and which reads as follows:

“The holding of any person to service or labor under the system
known as peonage is abolished and forever prohibited,” etc.

“ Peonage” has been defined by the Supreme Court of the United
States ag a status or condition of compulsory service, based upon the
indebtedness of the peon to the master. The basal fact is indebted-
ness, and indebtedness is the cord by which the victim is bound to
the master’s service. It matters not that the service was begun vol-
untarily by contract, for, if it is enforceable by criminal prosecution
instead of a civil action for damages, it is nevertheless peonage.
(See Bailey ». Alabama, 219 U. S. 219, 31 Sup. Ct. 145 [Bul. No. 93,
p. 6341, and the authorities therein cited.) )

An analysis of the law (No. 54, Acts of 1906) under which the

. defendant 1s being prosecuted shows at a glance that it comes under
the inhibition of the thirteenth amendment and the legislation
adopted by Congress in pursuance thereof, as interpreted by the
United States Supreme Court. It does not pretend to enforce a
contract of hire except where money or goods have been advanced
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on the faith of the contract, and then only in the instance where the
laborer leaves without first tendering the return of the money or the
value of the goods. This indebtedness becomes the cord by which the
laborer is bound to the master’s service, and the service is enforceable
by the most potent means, the instrumentalities created by the State
to punish lawlessness and erime.

(gur attention has been called by the attorney general to the case
of State v. Murray, 116 La. 655, 40 South. 930 {Bul. No. 67, p. 861],
decided by this court in 1906, but whatever may have been said in
that case 1 conflict with our present ruling is overruled.

The judgment appealed from is aflirmed.

Coxtracr or EmMrLoYMENT—ENTICING AwAY SERVANT-—PEON-
AGE—CONSTITUTIONALITY OF STATUTE—/ ohns v. Patterson, Supreme
Court of Arkamsas (Apr. 21, 1919), 211 Southwestern Reporter, page
387.—One Meyers made a contract with Patterson to work a crop for
him on shares for the year 1918. Before the contract was completed
Meyers left Patterson while owing him $51 and entered the employ
of Johns. Patterson sued Johns for the $51 which Meyers owed him
under a statute {Acts of 1905, p. 726) making the enticing away of
another’s servant a misdemeanor and requiring the guilty party to
defray all damnages resulting from his act. Johns’ counsel contended
that this act was unconstitutional because it conflicts with the peon-
age act of Congress (act Mar. 2, 1867, c. 187, 14 Stat. 546; U S.
Comp. St., sec. 3944). In dismissing this contention of the de-
fendant the court said in part:

We do not think that the contention of counsel for the defendant
is well taken. A comparison of the two statutes will show that they
have wholly different objects in view. Congress undertook to pre-
vent, either directly or indirectly, the voluntary or involuntary serv-
ice or labor of any persons as peons, in the liqguidation of any debt or
obligation. In other words the gist of the offense denocunced by the
act of Congress is the holding of persons in unwilling servitude in
gayment of a debt. {(United ‘States v. Reynolds, 235 U. 8. 133, 35

Sup. Ct. 86 [Bul. No. 189, p. 1771.)

On the other hand the State statute was enacted for the purpose of
providing a penal and civil liability against third persons who with
knowledge of an existing contract of employment induce the laborer
to quit to the injury of the employer.

Peonage is based on a condition of compnlsery sérvice by the debtor
for the payment of his debt. The State statute under consideration
has no such purpose, but was enacted for the purpese of fixing the
criminal and civil liability of a third party for the violation of con-
tracts of serviee. Our State statute was based upon the common-law
rule and was upheld by this court in the following cases: Tucker o, |
State, 86 Ark. 436, 111 8. W. 275; Park . Depriest, 210 S. W. 777.

The essence of peonage is the compulsory service in payment of
debt. So it will be seen that neither the plain language of the
statute, nor the construction placed upon it by the court makes it in
any sense in conflict with the peonage act of Congress.
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The appeal was brought by the defendant and although the fore-
going contention was ruled against him, a reversal was had on the
ground that the trial court erred in refusing an instruction to direet
a verdict in favor of the defendant if it should be found that Meyers
had quit Patterson’s employ before he was employed by the de-
fendant Johns.

Coxrracr or Emprovaest—ExNTticrNG Away Servant—ProNacr—
EmrroyyeNT OF SERVANT WHO QUITs EMPLOYMENT OF ANOTHER-—
Staw v. Fisher, Supreme Court of Sewth Caroling, #eb. 33, 1920),
102 Southeastern Reporter, page 325.—~John L. Shaw entered into
a contract with one Carver in March, 1916, whereby the latter was
to work as a share cropper until the end of the year 1916. In June

- Carver left Shaw and took up his abode in a house-on the plantation of
the defendant, for whom he went to work. As a reason for breaking
his contract with Shaw, Carver stated that the farmer was so conten-
tious and hard to get along with that he would “die and go to hell”
rather than to have worked for him any longer. Shaw brought suit
against Fisher for damages (1) for enticing away his servant and
(2) for harboring his said servant after notice that he was under
contract to him. The trial court, which rendered judgmyent in favor
of the plaintiff, gave the jury the following instruction as to the
law which should govern in cases of this kind:

Tt must now be comsidered clear law that a person who wrong-
fully and maliciously, or which is the same thing, with notice, in-
terrupts the relation subsisting between master and servant by pro-
curing the servant to depart from the master’s service, or by harbor-
ing and keeping him as a servant after he has quitted it, and during
the time stipulated for as thie period of service, whereby the master
is injured, eommits a wrongful act for which he is responsible at
law. [Sec. 2596, vol. 7, Labatt’s Master and Servant.]

The defendant admitted that the law as to the enticing away of
a servant had been correctly stated, but contended that the law had
been incorrectly stated as to the employment of a servant who had
already quit the employment of another, and for this reason ap-
pealed. The decision was reversed. The opinion of the supreme
court is in part as follews:

The issue is one of grave concern both to employers and employees,
and we have given it consideration commensurate with its im-
portance.

No doubt the law declared to the jury was at one time the common
law of England, and we will assume that it was also the common
law in this country prior to the adoption of the thirteenth and four-
teenth amendments to the Federal Constitution. But those amend-
ments superseded and annulled all law—statutory or common law—
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which was in conflict with them. And we think the law as declared
to the jury in this case as to the liability of one for harboring the
servant of another does conflict with the spirit and intent of both
those amendments.

The court cited Clyatt ». United States, 197 U. S. 207, 215, 25
Sup. Ct. 429, Bul. No. 60, p. 695, quoting therefrom, and continued :

If no one else could have employed Carver during the term of his
contract with plaintiff, after he had elected to break that contract,
without incurring liability to plaintiff for damages, the result would
have been to coerce him to perform the labor required by the con-
tract, for he had to work or starve. The compulsion would have been
scarcely less effectual than if it had been induced by the fear of
punishment under a criminal statute for breach of his contract,
which was condemned as violative of the thirteenth amendment in
Ex parte Hollman (79 S. C. 9, 60 S, E. 19). The prohibition is as
effective against indirect as it is against direct actions and laws—
statutes or decisions—which, in operation and effect, produce the
condition prohibited. The validity of the law is determined by its
operation and effect.

Of course, the sanction of the obligation of the contract and the
liability to pay damages for breach thereof inhere in every contract,
and these alone do not amount to that compulsion which is pro,-
hibited so long as the employee has the liberty at any time to elect
to break the contract, subject only to the .legal consequences—an
action for damages—just like any other contractor. But if the law
should penalize all who give him employment after he has breached
his contract the effect would be to deny to him the same freedom
that every other contractor enjoys, to wit, that of electing at any
time to break his contract, subject only to his liability for damages.
To that extent liberty of action and freedom of contract is guaran-
teed by the fourteenth amendment. (Coppage ». Kansas, 236 U. S.
1,35 bup Ct. 240; Truax ». Raich, 239 U. S. 83, 36 Sup. Ct. 7.)

If Carver, of his own volition and without enticement from de-
fendant, put an end to his contract with plaintiff, as we have seen
he had the constitutional right to do, with or without cause, subject
only to liability for damages for an unwarranted breach, he had the
right thereafter to contract with defendant or any other person for
his labor, and those who gave him employment are under no legal
liability to plaintiff. Their right to hire him is determmed by his
right to hire to them. (Truax ». Raich, 239 U. S. 33, 36 Sup Ct. 7
[Bul. No. 189, p. 53].)

In this view of the case it becomes unnecessary to consider the
error assigned in the charge as to the measure of damages resulting
from the harboring of Carver. The other exceptions are overruled.

Conrtracr oF EMPLOYMENT—SEAMEN—WRONGFUL DiscHARGE—
StaTE STATUTE OF Fravvs—Union Fish Co. v. Evickson, Supreme
Court of the United States (Jan. 7, 1919), 39 Supreme Court Re-
porter, page 112.—The defendant company employed Erickson un-
der an oral contract to take charge of a vessel as master, conduct it to
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Pirate Cove, Alaska, and operate it there for a year. The contract
was made in California where the statute of frauds provides that
contracts not to be performed within a year are void unless in writ-
ing. Erickson proceeded to Pirate Cove and performed his duties
until, as he alleges, he was wrongfully discharged by the company.
He brought libel in admiralty to recover damages for the breach of
his contract, and the defendant claims that, in view of the above
statute, there was no contract and that the discharge was because of
"Erickson’s wrongful conduct. A decree was awarded Erickson by
the district court, and, on appeal, was affirmed by the circuit court of
appeals. The Supreme Court in affirming the decree, said in part:

The question presented and argued here concerns the application
of the California statute of frauds, which it is alleged rendered the
contract void because not to be performed within one year from the
making thereof.

In entering into this contract the parties contemplated no services
in California. They were making an engagement for the services of
the master of the vessel, the duties to be performed in the waters of
Alaska, mainly on the sea. The maritime law controlled in this re-
spect, and was not subject to limitation because the particular en-
gagement happened to be made in California. The parties must be
presumed to have had in contemplation the system of maritime law
under which it was made.

If one State may declare such contracts void for one reason, another
may do likewise for another. Thus the local law of a State may

- deprive one of relief in a case brought in a court of admiralty of the
United States upon a maritime contract, and the uniformity of rules
governing such contracts may be destroyed by perhaps conflicting
rules of the States.

We think the circuit court of appeals correctly held that this con-
tract was maritime in its nature and an action in admiralty thereon
for its breach could not be defeated by the statute of California re-
lied upon by the petitioner.

EmrroveEr aAND EmrroyEE—PUPIL CoNDUCTOR—ACTION FOR DaM-
AGes—Fineberg v. Public Service Railway Co., Supreme Court of
New Jersey (Novw. 25, 1919), 108 Atlantic Reporter, page 311 —The
plaintiff, Fineberg, made an application on May 8, 1918, for a posi-
tion in the service of the defendant as a conductor. He was sent to
the school for conductors, which he attended for three days and then
left. On the 17th of June he signed an agreement with defendant
whereby it was agreed that the workmen’s compensation act of 1913
would govern the parties in “ any rélation of employer and employee
into which they have or may enter.” On the occasion of the accident
Fineberg was on board one of the defendant’s cars being instructed
as a conductor. The car in which he was riding turned over while
passing a switch and pinned him beneath the rear platform, causing
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him injuries for which he sought to recover in a common-law action
for damages. At the time of the injury Fineberg was still an appli-
cant for the position and was not being paid while he was being in-
gructed. He was awarded damages, and the defendant company
appealed from the decision of the lower court denying a motion for
nonsuit. Defendant claimed (1) that the action should have been
brought under the workmen’s compensation act-and (2) tuat Fineberg
was merely a licensee while on defendant’s car. In affirming the deci- _
sion the court said, in part:

It is clear that the plaintiff was not an employee of the defendant
at the time of the accident, and the State compensation act therefore
does not apply to him. But two questions are before this court,
presented by the defendant’s grounds of appeal, viz: The refusal of
the court to grant defendant’s motion for a nonsuit; and the refusal
of the court to grant defendant’s motion for a direction of a verdict
in 1ts favor.

The solution of the entire inquiry thus presented, it will be ob-
served, is dependent upon the legal status occupied by the plaintiff
at the time of the accident. Manifestly he was not in the defendant’s
employ, because his employment obviously was dependent and con-
ditioned upon his qualification to serve under the instructions then
being extended to him. The relation of master and servant, there-
fore, is not the determining rule of liability.

That the situation here presented involves more than the posses-
sion of a mere license, which usually inures only to the benefit of
the license, without any reciprocal benefit to the licensor, must be
obvious from the fact t{lat a tentative or conditional agreement ex-
isted between the parties, which was expected by its terms to ripen
into a contract of service, mutually beneficial to both, and from which
would be finally evolved the legal status of master and servant.

In either aspect of the situation the defendant was under the legal
obligation to exercise due care under the circumstances, and to the
jury in this instance was properly committed the solution of that
1ssue of fact.

The judgment under review will be therefore affirmed with costs.

Exrrover anp Emrrovee—SEervice Lerrer—ConstrrorioNariry
oF Srarvre—Bracriasrine—Dickinson v. Perry, Supreme Court of
Oklahoma (May 27, 1919), 181 Pacific Reporter, page 504 —Daniel J.
Perry had been employed for nine years by the Chicago, Rock Island &
Pacific Railway Co., of which Dickinson was the receiver as a switch-
man. While in the discharge of his duties he was thrown from a
box car by reason of a defective brake. The company voluntarily
compensated him for his injuries. When he was discharged from
the hospital where he had been sent by the company, the physician
gave him a letter stating that he was agdin able to work. He applied
to the yardmaster of the company and declared himself willing to
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¥ regume -his old duties. The yardmaster said he must go to the super-
intendent as he could not reemploy him. The superintendent de-
clared that according to the doctor’s report he could not reemploy
him. Perry then asked for a service letter and received the fol-
lowing :

That Daniel Jackson Perry has been employed on the Indian Ter-
ritory division of the Chicago, Rock Island & Pacific Railway Co.
as a switchman from November 1, 1904, to July 1, 1913. Dismissed:
Account responsibility in case of personal injury to himself June
30, 1913. Services otherwise satisfactory.

1. . Rerric, Superintendent.

He again applied to the superintendent for reemployment, and
“upon being refused he applied to four other railroads for employ-
ment, exhibiting his service letter, and in each case he was refused.
Whereupon he brought suit against Dickinson as receiver of the
railway company for damages for giving him a service letter contain-
ing statements which were not true and for blacklisting him. The
question was submitted to the jury and a verdict was rendered giving
Perry $3,000 damages. The receiver appealed but the judgment was
affirmed. The court, discussing the constitutionality of the law re-
quiring employers to issue service letters, said, in part:

Whether or not the custom still prevails, it appears that at one
time it was the rule among railway companies and other corporations
to keep a list of employees who were discharged or left the service
and to furnish such list to other railway companies and employers.
Any reason which might be agreed upon among employers was suf-
ficient for “ blacklisting ” employees, thereby possibly preventing their
again securing employment 1n their accustomed occupation or trade.
It was this abuse, among other things, which caused the legislatures
of various States to enact laws declaring blacklisting unlawful and
requiring corporations to give a letter to employees discharged or
leaving the service setting forth the reasons for the discharge of the -
employee or of his leaving the service and the nature of the service
rendered by the employee.

The idea of requiring employers to give employees leaving their
service a letter showing the character of work performed while in
their sorvice is not a new one. The common law recognized a moral
obligation resting upon the employers to give a “character” to ser-
vants leaving the employment of their masters, but no legal obliga-
tion of this nature existed until laws touching these matters were
enacted.

The legislation is attacked herein upon the grounds that it is in
violation of section 7 of article 2 of the constitution of Oklahoma,
which provides that no person shall be deprived of life, liberty, or
property without due process of law; that it is in violation of sec-
tion 22, article 2, of the constitution of Oklahoma, in that it denies
the right of free speech, and that it is in violation of the Constitu-
tion of the United States and the fourteenth amendment thereof, in
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that it denies to the defendant due process of law and equal protec-
tion of the law.

The right of contract may be arbitrarily interfered with and comes
within the protection of the provisions of the constitution of the
State of Oklahoma and the United States protecting the life, liberty,
and property of the citizens of the State. But the right of contract
is not an absolute and unyielding right. It is subject to limitations in
the interest of the public welfare.

There is nothing in the law contested which attempts to prevent a
corporation from hiring whomsoever it pleases, or from discharging
its employees when it sees fit. Neither is there anything in the law
whieh requires a corporation to give a letter of recommendation to
employees discharged or leaving service. All that is required is a
statement of the employer showing the character of services ren-
dered by the employee and the reason for his leaving the service of
his employer. It is a certificate which, when the facts are favorable
to the employee, may assist him in securing other work along the line
of his trade, and is a certificate to which he feels that in justice he
is entitled. .

The service-letter law is in line with the spirit of a progressive age.
Tt aims to protect the wage earner in his right to work and labor
for himself and for those who are dependent upon him. It aims to
protect him from a condition that might pauperize him and his
family and indirectly reflect itself in the conditions of society.
(Cheek v. Prudential Insurance Co. of America, 192 S. W. 387 [Bul.
No. 246, p. 751.)

We think that the legislation attacked does not deny to the de-
fendant due process of law, that it does not constitute an illegal
infringement upon the right to contract, and that it is within the
police power of the State.

It is argued that this legislation is a denial and abridgment of the
right of free speech. Labatt, Master and Servant, volume 8, section
2867, suggests:

“The theory that a constitutional provision which merely pur-
ports to secure freedom of speech includes by implication a guaranty
of the ‘liberty of silence’ seems to involve some very questionable
logic.”

With this statement we fully agree. The right of free speech is not
an absolute one; neither is the right to remain silent. One does not
have the absolute right to speak that which may injure the public
or an individual, or to remain silent when silence would work a simi-
lar result. (Schenck ». United States, 249 U. S. 47, 39 Sup. Ct. 247.)

The right of free speech guaranteed by the Constitution of the
United States and the constitutions of the various States does not
include the absolute right te remain silent under all conditions and
when doing so may injure the rights of others in public. A corpora-
tion exists and does business within the State under and by virtue of
the laws of the State. It is subject to such reasonable restrictions as
the State may see fit to impose, and these restrictions may include
the requirement to give information necessary to the public welfare.
We hold that the giving of a service letter to employees discharged
or leaving the service 1s the giving of information which concerns
and affects the public welfare, and is a reasonable requirement which
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may be imposed by statute, as was done by the Legislature of
Oklahoma.

In connection with the foregoing, the court noted the contrary con-
clusions reached by the supreme court of Georgia, in Wallace v.
R. Co., 94 Ga. 732,22 8. E. 579, Bul. No. 2, p. 201 ; of Kansas, in Atchi-
son, T. & S. F. R. Co. v. Brown, 80 Kans, 312, 102 Pac. 459, Bul. No.
84, p. 416; and of Texas, in St. Louis S. W. R. Co. ». Griffin, 106
Texas, 477,171 S. W. 703, Bul. No. 189, p. 61, but added:

We believe that the better reasoning favors the sustaining of this
and similar legislation.
The judgment is affirmed.

Exrrover axp EMpProyEE—TRADE SECRETS—DUTY 0F EMPLOYEE—
Damaces—Vulcan Detinning Co. v. Assmann et al., Supreme Court of
New York, Appellate Division (Dec. 20, 1918), 173 New York Sup-
plement, page 334.—The Vulcan company spent large sums of money
and employed expensive experts for a period of several years for the
purpose of evolving a scheme by which tin might be separated from
tin scrap in such a manner as to make the process available for com-
mercial use. Adolph Kern, one of the defendants, was the vice
president and general manager and a dominant figure in the conduct
of the Vulcan company’s affairs. The investigations of the Vulcan
company revealed a new system of detinning by means of the use of
chlorine gas, which system, however, seemed to have been anticipated
by the patents of Von Kugelgen and Seward. The Vulcan company
thereupon bought a license from the patentees. Kern, in his posi-
tion of power, of course knew all the secrets revealed by the Vulcan
company’s investigations, knew of the license acquired from the pat-
entees, and knew of the people from whom the Vulcan company pur-
chased its scrap. While still an employee of the Vulcan company,
Kern negotiated with the above-mentioned patentees for the pur-
chase of the patents and with one Assmann for the incorporation of
the Republic company for detinning tin scrap. Kern also gave
the Republic company the benefit of all information he received as a
result of the Vulcan company’s investigations. The Vulcan company
sued Assmann, Kern, and others for damages for the revelation and
use of its trade secrets. The complaint was dismissed by the lower
court. This court affirmed the lower court’s decision as to Assmann
and certain other defendants, but as to Kern and certain former em-
ployees of the Vulcan company it reversed the judgment, saying in
part: )

In this case, while Kern did not himself sign a secrecy contract, he

required everyone else to, and the evidence leaves no room to doubt
that he understood that the plaintiff regarded everything done in
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connection with developing this process as secret, and required it to
be kept secret. Kern’s information concerning the development of
this process was of the most confidential character.

“ Courts of equity will restrain a party from making a disclosure
of secrets communicated to him in the .course of a confidential em-
ployment ; and it matters not, in such cases, whether the secrets be
secrets of trade or secrets of title, or any other secrets of the party
important to its interests.” (2 Story, Eq., sec. 952.)

As was said in the leading case of Morison ». Moat, 21 L. J. (N. 8.),
ch. 248:

“ There is no doubt whatever that when a party who has a secret
in trade employs persons under a contract, express or implied, or
under duty, express or implied, those persons cannot gain the knowl-
edge of the secret and then set it up against their employer.”

Neither process of manufacture, nor machinery, nor machinery in-
stallation need be patentable to be ﬁrotected as trade secrets. Kern
was not only turning over to the Republic company the results of
the plaintiff’s experiments and its consequent decisions, as in-
dubitably shown by the dates of the various plans and contracts, and
the other circumstances hereinabove shown, while -in the plaintiff’s
employment, but, which makes the case even more aggravated, it was
he who instigated and persuaded Assmann to form the Republic com-
pany and set it up against the plaintiff. This was certainly far from
living up to the rule in Nichol ». Martyn, 2 Espinasse, 7132, where
it was said:

“A servant, while engaged in the service of his master, has no
right to do any act which may injure his trade or undermine his
business.”

As to Kern, therefore, and those classed with him, the case was
remanded to the trial court for a new hearing, the case against the
others being dismissed.

Enmruovers’ Liasimiry—Apsiravry—Ervecrion of Resesy—INsury
10 SrEVEDORE-—Stebert v. Patapsco Ship Ceiling & Stevedore Co.,
United States District Court, District of Maryland (Nov. 7, 1918),
253 I'ederal Reporter, page 6856—Siebert, the complainant, was em-
ployed by the defendant company as a stevedore, and on the oeccasion
of the accident he was working in the hold of a ship. Through the
negligence of the foreman of the defendant a hatch beam was left
over the hatch and was not bolted in place. The hook used to raise
and lower the cargo caught under the beam and pulled it out of-its
support, causing it to fall on Siebert, who was very seriously injured
as a result and was compelled to have his leg amputated. While still
in the hospital an attorney came with a paper for him to sign by
which he notified the defendant of his injuries and his election to re-
cover under the workmen’s compensation act of Maryland. Not fully
realizing what he was doing, he signed the notice, and it was served on
the employer. The attorney filed a claim with the industrial com-
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mission, which was not heard because Siebert was in the hospital.
When Siebert recovered sufliciently, he placed his case in the hands
of another lawyer and asked to have the claim withdrawn, which the
industrial commission permitted to be done, and Siebert brought this
action in admiralty. The defendant company denied Siebert’s right
to bring such an action, alleging that he had already made his election
to recover under the compensation act. District Judge Rose, in giv-
ing judgment in favor of Siebert, spoke, in part, as follows:

Every rational system of jurisprudence strives to insure, as far as
may be, that a man shall not lose important rights merely because he
has done some formal thing in excusable ignorance of its nature and
significance.

The act of Congress approved October 6, 1917 (40 Stat. 395, c. 97),
gave an employee, injured on water, the right to avail himself of the
workmen’s compensation law of the State. This result was accom-
plished by amending paragraph 8 of section 24 of the Judicial Code
(act Mar, 3, 1911, c. 231, 36 Stat. 1091; Comp. St. 1916, sec. 991).
The amending statute added the words, “ and to claimants the rights
and remedies of the workmen’s compensation law of any State.”?
So far as I know, it has never been held that the mere institution of
a common-law suit to recover for a maritime tort precluded the plain-
tiff from subsequently seeking relief in admiralty.

The judge, having decided that the action in admiralty before him
could be maintained, proceeded to consider the merits of the case.
After reviewing the fact that the defendant had issued instructions
that hatch beams should always be removed and that such instruc-
tions were habitually disregarded by the foremen, he proceeded as °
follows:

So generally was the instruction ignored, and so easy would it have
been %or the employer to have discovered that fact, that it can not
now be successfully claimed that by merely issuing the order it had
done all that was incumbent on it to make sure that the men were
given a safe place in which to work. That obligation it could not
delegate. Moreover, the foreman, or ¢ chargeman,” who should have
seen that the beam was removed or bolted in, was, upon the evidence,
a vice principal, rather than a fellow servant of the libelant. He had
full charge of the loading of the ship and the men employed in doing
it. Subject to his orders were the gang leaders, who had the right
to employ and discharge the workmen—in the modern vernacular, the
power of “hiring and firing.” The men who did the actual work
were bound to obey the orders of the foreman. I am satisfied, although
he denies it, that he gave the order not to remove some of the beams,
including the one which fell on the libelant, and the libelant and his
fellow workmen, if they were to maintain their places, had no choice
{).t}{)elr than to do what he told them to do. The employer must be held
iable.

The costs of medical attendance, of the artificial 1imb, and the loss
of wages of the libelant while in the hospital, total $791. I will allow

1 Held unconstitutional. Sec p. 302,
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$3,000 more as compensation for his suffering and permanent in-
juries, or an aggregate of $3,791. ‘
A decree against the employer for that amount will be signed.

Emproyers’ LispiLrry—ApMmirarty—Erscrion oF Remeby—
LoNesaorEMAN—Dziengelewsky v. Turner & Blanchard, Supreme
Court of New York, Special Term, Kings County (Apr., 1919),
176 New Y ork Supplement, page 729.—Turner & Blanchard were en-
gaged in loading a steamship and for this purpose had moored a
lighter alongside the steamship. A companionway belonging to the
ship connected the ship with the lighter. Dziengelewsky was em-
ployed by the defendant as a longshoreman and was occupied in
loading the vessel. He was required to use the ship’s companionway
in his work. While he and three other workmen were leaving the
steamship, the companionway broke down and he was thrown into
the water and drowned. Dziengelewsky’s widow sued the defendant
for damages in a suit at common law. The defendant claims that
the action must be maintained under the workmen’s compensation act.
In refusing to grant a motion to set aside a verdict in favor of the
widow the court said, in part:

- The plaintiff urges that her right to recover finds full support
under the Federal Judiciary Code (Act Cong. Mar. 3, 1911, c. 231,
36 Stat. 1087) as amended prior to the happening of the accident
hereinbefore mentioned, and that the plaintiff is expressly given the
right to bring her action in the State courts and to assert her common-
law rights and to have recovery therefor. The plaintiff cites the case
of Southern Pacific Co. . Jensen, 244 U. S. 205, 37 Sup. Ct. 524, as
a supporting authority, and contends that in such cases as that of
plaintiff there is the right to elect whether to take compensation
under the workmen’s compensation law of the State of New York or
whether to bring an action at common law, as plaintiff has elected
to do in this case. (Nilsen ». American Bridge Co., 221 N. Y. 12,
116 N. E. 383.)

A careful reading of the briefs submitted on this motion, and a
full consideration of the arguments made and the cases cited, con-
vinced this court that the plaintiff was within the law by coming in
the State court and asserting her common-law right to recover dam-
ages for the loss of her husband while engaged in maritime work.
(%ee Liverani ». Clark & Son, 176 N. Y. Supp. 725.)

The decision in this case was followed by the court at the trial term

in a subsequent case (Simpson ». Atlantic Coast Shipping Co., 176
N. Y. Supp. 731).

Emprovers’ LiaRILITY—ADpMIRALTY—EXTENT OF RECOVERY—G'reat
Lakes S. 8. Co. v. Geiger, United States Circuit Court of Appeals,
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Stath Cirewit (Nov. &, 1919), 261 Federal Reporter, page 275.---
Charles E. Geiger was employed by the appellant company as a
seaman on the Great Lakes, sailing from a port on Lake Erie to the
head of Lake Superior and return. In the course of the voyage he
suffered an injury by reason of the negligence of his fellow workers
and not of the ship, for which he received adequate treatment at the
steamer’s cost and wages to the end of the voyage as per contract.
His disability continued for 13 weeks, during which time the cost
of his maintenance was $10 per week. Geiger sued in admiralty to
recover for his injuries and was allowed maintenance and wages for
the period of disability, amounting to $374.14, which included in-
terest from the time when payable. The case was appealed on the
ground that the court below had wrongly construed the law in allow-
ing wages for the full time of the disability, or rather for the period
succeeding the termination of the contract.

The court of appeals admitted the correctness of this contention,
saying in part:

It is settled that injuries suffered under circumstances such as here
presented are maritime in their nature and within the jurisdiction
of admiralty, and that under general admiralty law the vessel owner
is, broadly speaking, liable only for maintenance, cure, and the wages
of a seaman injured in the service of his ship through the sole negli-
gence of members of the crew. [Cases cited.] In neither of these
cases did the issues require a determination of the period for which
wages are recoverable. The question is one of general admiralty law;
the right of recovery for maintenance and cure and wages not being
created by Federal statute.

Judge Knappen then discussed a number of cases as throwing a
measure of light on the question, after which he said:

The record in the instant case contains no statement that the libel-
ant’s shipment contract extended beyond the voyage in question, and
the contrary has been, in brief and argument, at least impliedly as-
sumed. Our conclusion is that, upon the record presented, libelant’s
right to wages is, as a matter of law, confined to the end of the
voyage, and that the award below was in this respect unwarranted.
We do not decide what the rule would be had the contract of em-
ployment extened beyond the end of the voyage.

The award for maintenance was proper; and, this being so, we
think libelant plainly entitled to interest from the time its payment
was due, as a part of the damages, if on no other ground. The
decree of the district court is acco:dingly reversed, with directions
to enter a new decree in favor of libelant for $130 plus interest

" thereon. In view of the nature of this case, no costs will be awarded
in this court. Respondent [the steamship company], in fact, does
not so ask.

51706°—22——7
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Emprovers’ LiasiLiry—ApMiraLry—LoNGsHOREMAN—SAFE PLace
10 Work—White v. John W. Cowper Co., United States District
Court, Western District of New York (July 31,1919),260 Federal Re-
porter, page 3560 —The defendant company was engaged in some con-
struction work and employed one Falzone as a laborer. Falzone was
engaged in unloading a barge of sand moored in navigable waters. In
doing his work Falzone was required to pass from the barge to a scow
over a gangplank made of three boards fastened together with a
cleat. This gangplank was very springy, and when Falzone com-
menced his work it was nearly level. Later, however, the barge,
becoming lighter as it was unloaded, rose higher in the water, and a
pile driver having been placed on the scow made the latter sink
lower in the water. This caused the gangplank to tilt so that it was
about 4} feet higher at one end than at the other. In passing over
the gangplank with a wheelbarrow load of sand Falzone fell into the
water and was drowned. His administrator, White, sued for dam-
ages in admiralty. In awarding him damages the court held in part
as follows:

The main grounds of negligence attributed to respondent are fault
for not sufficiently stiffening the gangplank by a stiffening timber
placed lengthwise on the underside thereof, and, generally, failure
to supply a reasonably safe place to work, in that by placing the pile
driver on the construction boat a dangerous incline of the gangplank
was created, which the deceased could not have anticipated. While
it is true that tlre master does not insure the safety of the employee,
he is nevertheless required to exercise reasonable care, in view of the
character of the work, to furnish a suitable place for its performance
and reasonably safe materials to enable the workman to do the work
with reasonable safety to himself; and in admiralty he is liable for
the acts and negligence of the crew in that regard.

The deceased made no objection to working under the original
conditions, and may not have regarded it hazardous to do so. It
does not appear how often he went over the gangplank in the after-
noon just before the accident; but as the work did not begin until
1.30, after the noonday meal, and as the increased peril does not seem
to have been comprehended by him, he, in my opinion, neither
assumed the additional risk, ner was he guilty of contributory
negligence.

As to jurisdiction: The barge was moored in navigable waters, and
the character of the work was such as to confer a right to redress in
admiralty. (Atlantic Transport Co. ». Imbrovek, 234 U. S. 52,
34 Sup. Ct. 733.)

In view of the insufficiency of proof as to surviving dependents, the
award was limited to $1,800 and costs. )

Emrrovers’ LiaABiLiTy — ApMIRALTY — LONGSHOREMAN INJURED
WuaiLe oN Laxo—S8malls v. Atlantic Coast Shipping Co., United
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States District Court, Fastern District of Virginia (Dec. 15, 1919},
261 Federal Reporter, page 928.—Smalls was engaged as a longshore-
man in unloading steel rails from a steamship lying at a pier into rail-
road cars. It seems that the steel winch of the vessel which was used
for this purpose was defective and by reason of such defect Smalls
was injured. He was on land when he received his injuries. This
action was brought in the form of a libel in admiralty against the
defendant company, which excepted to the libel. In sustaining the
exceptions the court held that the action was not one that might be
brought in an admiralty court. The decision is as follows:

This cause is now before the court upon exceptions filed by the
respondent to the libel, which present the question of whether the
cause of action is one properly the subject of maritime jurisdiction,
it appearing upon the face of the libel that the injury to the libelant
occurred on land, and not on water.

The case is a very close one, of unusual interest, and was argued
with much ability, the libelant’s proctor especially presenting with
much force the ‘fact that the occurrence was so related to the water
as under modern decisions to bring it within the admiralty jurisdic-
tion.

The court, having given much thought to the question presented,
and appreciating the force and reasonableness of the contentions
made, has come to the conclusion that the exception is well taken,
and that the cause of action sued for can not be maintained under
maritime law, under the great weight of authority relating to and
controlling the same.

The libel will therefore be dismissed.

Enmprovers’ Liasinity—Assumprion oF Risk—CoMparaTive NEc-
LIGENCE—Dunn v. Great Northern Ry. Co., Supreme Court of Min-
nesota (Dec. 6, 1918), 169 Northwesiern Reporter, page 602.—Dunn
was in the employ of the defendant in a bridge crew. He was riding
on the tracks of the defendant railroad with some of his fellow
workmen on a gasoline motor car driven by the foreman. This car
was about 5 feet wide and 6 or 7 feet long. It was about the size of
an ordinary hand car, but the wheels were larger and it was some-
what more heavily built. Planks extended lengthwise of the car on
either side over the wheels, and on these planks the men sat with
their feet dangling over the sides of the car. The car was being
driven at the rate of 30 miles an hour, and the day was windy and
cold. In endeavoring to put on his mackinaw Dunn fell or was
thrown from the car and was injured. In an action for personal
injuries Dunn recovered judgment in the lower court and the de-
fendant appealed. Judge Dibell, in affirming the judgment, said in
part:

The plaintiff assumed the ordinary risks necessarily attendant
upon riding upon such a car and all other appreciated risks. Ile
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did not as a matter of law assume the risk attendant upon riding
upon the car driven as it was at the time under the conditions obtain-
ing; nor was the risk as a matter of law one of his own making.
The plaintiff may have been contributorily negligent. The acci-
dent occurred in South Dakota. In South Dakota the doctrine of
comparative negligence is adopted by statute. Contributory negli-
gence did not bar a recovery, although it reduced the amount of it.

Ewmrprovers’ Lissiniry—Assumprion or Risk—Dury or Evproyer
to Give Instrucrions—Dean v. H. Koppers Company, Court of
Appeals of the District of Columbia (Feb. 2, 1920), 48 Wash-
ington Law Reporter, page 150 (263 Fed. 626)—Dean was em-
ployed by the H. Koppers Co. as a laborer to aid in the hauling,
unloading, and installing of gas appliances for the Washington Gas
Light Co. A heavy tank had been removed from the wagon on
which it was delivered, and the foreman ordered Dean and some
other laborers to remove the wagon. Some of the men got behind
the wagon and pushed, and Dean and another took hold of the
tongue of the wagon and pulled. While so progressing the right
front wheel struck an obstacle, causing the tongue of the wagon
to swing around and strike plaintiff, inflicting upon him the injuries
for which he unsuccessfully sued. He alleged that the work of
moving the wagon was not properly a part of his duties and that
the employer failed to warn him of the dangers of the work. The
court of appeals affirmed the decision of the lower court in favor of
the defendant, saying in part:

This brings us to the question of assumed risk—a doctrine which
grows out of contract. This is coupled with the duty of the em-
ployer to instruct the employee of dangers attendant upon the
duties assigned him. The duty of warning and instruction is not
incumbent upon the employer where the duty assigned, as here, is
simple and the dangers, if any, are obvious. “The employee is
presumed to see and understand all dangers that a prudent and in-
telligent person of the same age and experience and with the same
capacity for estimating their significance would see and understand,
and if he neglects to observe and consequently remains in ignorance
of perils of the employment the fault is his own, not that of the
employer.” (18 R. C. L. 570.) The court, however, submitted the
facts to the jury with a clear statement of the law of assumed risk
applicable thereto, and the verdict of the jury is conclusive.

We find nothing to support the contention of plaintiff that assist-
ing in the removal of the wagon was not within the scope of his em-
ployment or that the risk was not as open and obvious to him as it
was to the defendant.

The judgment is affirmed with costs.
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Emrrovers’ Liapmmiry—Assumerion or Risk—MiNor EMPLOYEE—-
Orper To WoRK Faster—~Stam v. Ogden Packing & Provision Co.,
Supreme Court of Utah (Dec. 17, 1918), 177 Pacific Reporter, page
218.—The defendant company was engaged in the business of
slaughtering and preparing meat for consumption. It owned and
operated a machine designed to clean animal intestines for sausage
casings. Stam, a boy 16 years of age, was employed and put to
work by the company to feed and operate one of these machines.
He had had, prior to the time of the injury, about three months’ ex-
perience in their operation. On the day of the accident the foreman
of the company told Stam to hurry his work to finish a supply of
casings, but did not give Stam any warning. Stam, in compliance
with this order, worked fast, and as a result of his increased haste he
got his hand caught and so cut and lacerated that it had to be am-
putated first at the wrist and later above the wrist. He brings action
for damages against his employer. Judgment was awarded him in
the lower court. In affirming the judgment of the lower court Judge
Thurman said in part:

In this case it is clear to the court that the plaintiff’s knowledge
and understanding of the machine in question, the manner of operat-
ing it, and appreciation of the dangers incident thereto, were such
that, if there had been no abnormal or unusual condition intervening
at the time of the accident, he would, as a matter of law, be held to
have assumed the risk, and in such case many of the authorities
cited by the appellant would be in point.

But another element enters into the case at bar, and one that must
be considered and determined in order to do justice to the parties
before the court. As shown by the evidence, just before the accident
hagéaened, something out of the ordinary occurred. The plaintiff was
suddenly ordered by his foreman to work faster in order to dispose of
the uncleaned casings. Plaintiff, immediately, in obedience to the
order, commenced to feed the machine faster, and his hand was there-
upon caught between the rollers and drawn into the machine. It will
be observed that this sudden order was not accompanied with a warn-
ing to be careful. This, it seems to the court, is the turning point on
this particular question.

In this case we do not assert that the order to the plaintiff to work
faster, standing alone, constituted negligence; but we do maintain
that considering the age of the plaintiff, the character of the work,
and all the attendant circumstances, the giving of the order, unae-
comdpanied by some kind of warning to the plaintiff to be careful,
made it essentially a case for the jury. It is only in cases where it is
clear that there is no negligence, or that there is contributory negli-
gence, or that the party complaining assumed the risk in question,
that we can interfere with a finding or verdict as a matter of law.
This doctrine has been so frequently, and in so many cases, enun-
clated by this court, that it is not necessary to make specific refer-
ences to cases. Besides this, it is a proposition that is well-nigh
universal.

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



102 DECISIONS OF COURTS AFFECTING LABOR.

It is our opinion that the trial court did not err in refusing to direct
a verdict for the defendant.

Ewmrrovers’ Liapinrmry—ComMmoN-taw AcrioN—WorsMEN’s Conm-
PENSATION— WiLLrur MiscoNnpucr—I elme v. Great Western Milling
Co., District Court of Appeal, Second District, of California (Oct.
3, 1919), 185 Pacific Reporter, page 510.—Helme was employed by
the defendant company to operate a bran packer, his duty being to
keep the bran which passed through this machine loose so that it
would not clog. On the occasion of the accident a portion of the
mechanism became clogged and caused a belt to slip off a pulley
in the basement. Helme went into the basement to put the belt back
on the pulley, and while attempting to do this his arm came in con-
tact with some exposed and unhoused gears and was injured. The
basement was poorly lighted and the exposed gears were not readily
observable.

Ordinarily an accident case of this kind would have to be brought
under the workmen’s compensation act, but Helme sued for dam-
ages for personal injuries, claiming he was entitled to do so by sec-
tion 12, subdivision “b,” of that act (Stats. 1913, p. 283). This de-
clares that an action for damages may be brought by an injured em-
ployee where the employer has been guilty of (1) gross negligence
or willful misconduct, (2) where the act or failure to act which is
the cause of the injury is the personal act or failure to act of the
employer and (3) where the act or omission indicates a willful dis-
regard for the safety of the employees. Judgment was awarded
Helme in the sum of $3,500, and the employer appealed. In re-
versing the judgment the court held in part as follows:

Here the failure to act, which is charged as the cause of the in-
jury, was the failure to inclose the gears in a housing, or otherwise
to keep them from being exposed. Therefore, to entitle plaintiff to
recover in this action he must allege, and by a preponderance of the
evidence prove: (1) That defendant’s failure to house the gears
was of itself “gross negligence” or “ willful misconduct”; (2)
that the failure to house the gears was the personal failure to act on
the part of an elective officer or officers of the defendant corpora-
tion, as, for example, a director or directors; and (3) that such
failure to house the gears indicates a willful disregard of the life,
limb, and bodily safety of defendant’s employees. Unless, by fail-
ing to house the gears, one of the elective officers of defendant
thereby failed to comply with a general or special order of the
industrial accident commission, or with some safety requirement
expressly defined and provided for by the act itself, it can not suc-
cessfully be claimed that defendant was guilty of either “ gross
negligence ” or “ willful misconduct.”

“ Gross negligence ” is the entire failure to exercise care, or the ex-
ercise of so slight a degree of care as to justify the belief that there
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is an entire indifference to the interest and welfare of others. It is
that entire want of care that raises a presumption of conscious in-
difference to consequences. It implies a total disregard of conse-
quence, without the exertion of effort to avoid it.

The mere failure to keep the gears in a housing, apart from any
willful disregard of some order of the commission, or of some par-
ticular safety provision of the act itself, does not evince such an
utter disregard of consequences as to suggest some degree of intent to
cause the mmjury, or to justity the belief that there was a conscious
indifference to consequences.

The evidence fails to show that the commission ever made or served
any order requiring the gears to be housed or incased, or any other
order with which defendant has neglected to comply.

In the absence of any such general or special order by the com-
mission with respect to the gears, defendant’s duty must be measured
by the general requirements of the act itself.

The judgment was therefore reversed.

Exmriovers’ Liasmniry — ComsmoN-Law DEereNses — Sare  AppLi-
ances—E, . Parrish & Co. v. Pulley, Supreme Court of Appeals of
Virginia (Nov. 20, 1919), 101 Southeastern Reporter, page 236.—
Pulley was employed by the defendant company as a stonemason.
During the course of the work it became necessary to hoist and set
in place a heavy stone. To do this an “A” derrick was moved into
place against the wall of the building under construction. The derrick
was held in place by two guy ropes, one end of which was attached to
the top of the derrick; the other end of the back guy rope was fastened
to a girder, and that of the front guy rope to a crowbar sunk half way
into the roadway at an angle of 60 degrees and with the small end
up. Landes, the defendant’s foreman in charge of the work, fastened
the front guy rope. In order to operate the derrick for the purpose
of hoisting the stone, it was necessary to move it a trifle and to do
this Pulley commenced to move the foot of the derrick with a crow-
bar. While deing this the vibration caused the front guy rope to
work off its anchorage, and the derrick fell over and knocked Pulley
to the ground, breaking his arm and dislocating his shoulder. He
sued for damages for negligence of the employer by reason of the
faulty way in which the front guy rope was fastened, and was
awarded judgment. The employer appealed, alleging assumption of
risk, fellow service, contributory negligence, and a denial of negli-
gence on its part. In affirming the judgment the court said in part:

The suggestion that Landes, in tying the rope to the crowbar, was
a fellow servant is not sound. A servant may in the performance
of ene act be a fellow servant and in the performance of another be
a vice principal. (Norfolk & W. Ry. Co. ». Ampey, 93 Va. 108,
25 S. E, 226.) DBut 1t appears from the testimony of Landes, directly
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or inferentially, that it was the duty of the defendants, not only to
furnish the derrick, but also to erect it and move it when necessary,
and that the plaintiff was not required to furnish anything but
his trowel and hammer. This duty was therefore the master’s duty,
and was not assignable, and if there was negligence in the discharge
of it, the negligence was that of the master. In addition to this,
Singleton, one of the defendants, was present assisting in this work,
and the negligent manner in which the work was done was, in part,
his negligence. While a representative of the master may become
a fellow servant if engaged in a mere operative act, the master never
can. The servant never under any circumstances impliedly assumes
any risk of negligence on the part of the master, and if his personal
negligence proximately contributes to the injury of the servant,
he 1s liable as though he only were at fault. The same is true where
the injury is the result of the concurrent negligence of the master
and a fellow servant. If the master is a partnership, then all the
partners are liable, as the negligence of one is the negligence of all.
(Crispin ». Babbitt, 81 N. Y. 516, 37 Am. Rep. 521.)

Having ascertained that the slipping of the rope off the crowbar
was the proximate cause of the injury, the jury could not have found
that the plaintiff assumed that risk. Under the evidence, it was not
an ordinary risk incident to the business in which he was engaged,
nor was the danger from insecurely fastening the guy rope, under
the circumstances detailed, an open and obvious one.

We are unable to find anything in the record to justify the con-
clusion that the plaintiff was guilty of negligence proximately con-
tributing to his injury. It is true that the derrick was plumb
when erected, and would probably have remained so if it had
not been touched, but no stone could ever have been hoisted unless
the derrick was adjusted for that purpose, and the means of ad-
justing was by pinching. It is also true that the plaintiff pinched
the derrick in order to adjust it to the work to be done, but it was
put there to be pinched, and it was the-plaintiff’s duty to pinch it.
In no other way could the derrick be utilized. The record, however,
fails to disclose any negligence on the part of the plaintiff in the
manner in which he pinched it. A servant has the right to assume
that a tool or appliance furnished him by the master is a reasonably
safe tool or appliance with which to do the work assigned to him.
(Richmond Ry. Co. ». Williams, 86 Va. 165, 167, 9 S. E. 990, 19 Am.
St. Rep. 876.)

EMrLoYERS’ LiaBruirY — CoMMON-LAW DEFENSES — SaFe Prace
AND AppLiaNcEs—DBeck v. Sylve Tanning Co., Supreme Court of
North Carolina (Dec. 20, 1919), 101 Southeastern Reporter, page
498 —Beck was employed by the defendant company, his duties re-
quiring him to fill tubs with chips over which boiling fluids were
poured in order to extract certain acids from the wood. While en-
gaged at his task Beck stumbled over some chips which had negli-
gently been permitted to accumulate in the walkway and fell into a
tub, the lid of which had negligently been left off, and he was seri-
ously burned about the feet and legs. The locality about the tub was
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dark, owing to the fact that some lights which had been broken had
not been replaced. Beck sued for damages and recovered a verdict
of $300, and the employer appealed. The employer claimed that
Beck was contributorily negligent because it was his and his fellow-
employees’ duty to clean the walkways, put the lid on the tub, and
to replace broken light bulbs. It also claimed that if Beck was not
negligent then his injuries were caused by the negligence of fellow
servants, and that he assumed the risk of his employment and there-
fore he could not recover. In affirming the award of damages the
court said in part:

It is unquestionably the duty of the master to use proper care in
providing a reasonably safe place where the servant may do his
work, and reasonably safe machinery, implements, etc., with which
to do the work assigned to him, and this duty is a primary and an
absolute one, which he can not delegate to another without at the
same time incurring the risk of himself becoming liable for the
neglect of his agent, so intrusted with the performance of this duty
which belongs to the master, for in such a case the negligence of the
agent, or fellow servant, if he is appointed to act for the master, is
the latter’s neglect also. (Hicks ». Mfg. Co., 138 N. C. 819, 50 S. E.
703.) i

The charge of the court as to assumption of risk and contributory
negligence was plainly correct, and in strict accordance with the
precedents. There was strong evidence of negligence, and we can see
very little, if any, of assumption of risk or contributory negligence ;
but the charge gave the defendant the full benefit of both pleas, and
we do not see how the judge could have gone further than he did, in
favor of these defenses, without transgressing the well-settled prin-
ciples. '

Emrroyers’ L1aBiLiry—CoURrse or EMPLOYMENT—ASSAULT BY SU-
PERINTENDENT ON EMproyer—De Leon v. Doyhof Fish Products Co.,
Supreme Court of Washington (Now. 27, 1918), 176 Pacific Eeporter,
page 3565.—The home office of the defendant company was in Seattle.
It operated a cannery in Alaska over which it placed one Scott as
superintendent with very broad powers to conduct the business. De
Leon was employed by the Alaska cannery and was afterwards sus-
pected of attempting to create unrest and discontent among the
laborers of the cannery. Scott, in an effort to set things right, sent
for De Leon. When De Leon put in an appearance Scott roundly
abused him and finally, without provocation, assaulted him. De
Leon brought this suit for damages against the defendant company
and recovered judgment. The company appealed, declaring that it
was not liable for the torts of its servants, and that the assault was
not in the scope of the superintendent’s employment. In affirming
the judgment in favor of the plaintiff, the court said in part:

When a party is sued for assault and battery by his servant upon
another, liability must depend either upon proof of an express direc-
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tion or upon such faets and circumstances ag will imply direction or
authority, and this inference may be drawn by the jury from com-
petent attending facts and circumstances, and if a servant is en-
gaged in the discharge of hig duties to the master and is acting for
the betterment or well-being of his business, and in so doing wantonly
or maliciously injures another, the master is liable to the person so
injured. Having given his servant general power to maintain dis-
cipline within the bounds of his own discretion, the respondent made
itself, under the elementary principles of law, liable for the abuse of
that power.

Eumrrovers’ Liasmwrry—EmproymeNt oF CHILoREN—AcE Liyrr—
CoxtrievuTorY NroLicENCE—EFrrECT oF STaATUTE—HK arpeles v. Heine,
Court of Appeals of New York (July 15, 1919), 12} Northeastcrn
Reporter, page 101 —The defendant Heine was the owner of a tene-
ment house containing 24 apartments. The building was in charge
of a superintendent, who had authority to hire and discharge the
operator of the house elevator. Karpeles, the plaintiff, was a boy
13 years of age and lived in the apartments. He was greatly inter-
ested in the operation of the elevator, and when he heard that the
regular operator was about to leave his employment he asked the
superintendent for the job. On the day of the accident the old
operator, an applicant for his job, Karpeles, and the superintendent
were on the ground floor of the building. A window cleaner entered
the elevator and desired to go to the third floor. Karpeles ran inta
the elevator and said he would take him up, but the window cleaner
refused to permit him to do so until the superintendent intervened
and assured him that it was all right for plaintiff to take him
up. Karpeles took the window cleaner to the third floor, discharged
him, and returned to the second floor, where he left the elevator for
some purpose. When he returned, unknown to him, the elevator
had ascended of its own volition and he unwittingly walked into
the open shaft and fell to the ground below, sustaining injuries,
for damages for which he brought this action. Section 93 of chapter
31, Consolidated Laws of New York, absolutely prchibits the em-
ployment of a minor under 16 years of age to operate an elevator.
The trial court refused to allow damages and entered judgment in
favor of the defendant on the ground that Karpeles had been guilty
of contributory negligence. On appeal this decision was affirmed
by the appellate division. (167 N. Y. Supp. 925; see Bul. No. 258, p.
64). Karpeles again appealed and the supreme court reversed the
lower court’s decision on the ground that the violation of the statute
created an absolute liability on the part of the employer which can
not be defended on a plea of contributory negligence, and ordered a
new trial. The opinion of the court is in part as follows:
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Except where a child is so young as to be incapable of exercising
judgment or discretion, the law of contributory negligence applies
when the person injured is an infant the same as when he is an adult,
although the age, judgment, intelligence, and experience of the child
must be taken into account in determining whether he was negligent.
(Ihl ». Forty-Second Street etc. R. R. Co., 47°'N. Y. 817, 7 Am.
Rep. 450.)

A person under the age of 16 years has not the experience or ma-
ture judgment of an older person. The statute arbitrarily declares
that—

“ No child under the age of sixteen years shall be employed or per-
mitted to have the care, custody, or management of or to operate an
elevator either for freight or passengers.” (Sec. 93, Labor Law, ch.
31, Consol. Laws.)

The prohibition is without qualification or condition. It was
enacted to wholly prevent a person of such immature age from run-
ning an elevator and exposing himself to the danger incident thereto,
and at the same time to relieve persons who are carried on an elevator
from the danger which would result from committing the care, cus-
tody, management, or operation of the elevator to a person under 16
years of age. It is based upon the legislative determination that a
person under 16 years of age has not the experience, judgment, or
caution required of one who is to assume the care, custody, manage-
ment, or operation of an elevator.

The employment of a person under 16 years of age to run an ele-
vator is unlawful. Where a statutory prohibition is not a mere regu-
lation or dependent upon some other fact, such as obtaining a cer-
tificate of the capacity of an infant, but is absolute and unqualified,
its violation is in itself a basis of liability by the employer to a per-
son who is injured as the proximate result of his employment con-
trary to the provisions thereof. In such a case the liability is per se.
(Amberg v. ]f{inley, 214 N. Y. 531, 108 N. E. 830.)

The judgment of the lower court was therefore reversed and a new
trial crdered.

Ewmprovers’ Liaeiurry—Ewmeproymest or CHiLbrEN—DaNGEROUS
EmrrovmeNnTt—LavNpRY MacHINE Orerator—~Sanitary Laundry
Co. v. Adams, Court of Appeals of Kentucky (Jan. 24, 1919),
208 Southwestern Reporter, page 6.—The laws of Kentucky (sub-
sec. 9 of section 331a of the Kentucky Statutes) prohibit the employ-
ment of children under 16 years of age in conneltion with the
operation of laundering machinery. Virginia Adams was a girl
under 16 years of age. She misrepresented her age and was em-
ployed by the defendant laundry company. While operating a
mangle she sustained injuries to one of her hands. She brought
action for damages and recovered in the lower court. In aflirming
the judgment the court said in part:

It has been held by all courts, so far as we are aware, that where a
master employs an infant in contravention of a statute and the infant
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sustains 1njuries proximately resulting from and having a causal
connection with the employment, the master is liable and can not
escape such liability through the intervention of any of the ordinary
defenses available against adults, including the affirmative ones of
contributory negligence, assumed risk, etc. [Cases cited, including
L., H. & St. L. Ry. Co. ». Liyons, 155 Ky. 896, 159 S. W. 971; Bul. No.
152, p. 111.]

In the Lyons case above referred to this court had under consid-
eration the effect of the employment of infants contrary to the provi-
sions of our statute, and after considerable discussion in which cogent
reasons for denying the defense are stated, summed up its conclusion
by stating:

“ We therefore hold that neither the doctrine relating to assumed
risk or fellow servants or contributory negligence has any place in
the application of this statute. The employer takes all the risk; the
child none. It is true this construction makes the employer the
insurer of the safety of the child, and so he should be. The lives and
limbs of children are too valuable to be sacrificed in dangerous em-
ployments; and if an employer, in violation of the statute, engages
the services of a child in such employment, he must see to it that no
harm comes to him; or, if he does, he must compensate him in so far
as money can do for the injury inflicted.”

With reference to the defense that the child was by her own prior
acts estopped from bringing a suit for damages, the court said :

There are other cases from this court holding that under peculiar
circumstances, an infant would be estopped, especially if he had ren-
dered himself unable to restore the consideration. But it does not
necessarily follow that because this court in such cases, contrary to
the general rule upon the subject (22 Cye. 512, 610, 611), applies the
doctrine of estoppel to infants, that a master may plead estoppel
against his infant servant, who was employed contrary to statutory
provisions, so as to obtain the benefit of defensive pleas which would
have been applicable but for the infancy of the servant. To so hold
would result 1n indiscriminate evasions of the statute, and permit the
parties to accomplish by indirection that which is expressly pro-
hibited by the statute in furtherance of a wholesome public policy.
The courts have quite generally declined to permit this to be done.
Cases cited, among others: Sturges & Burn Mfg. Co. ». Beauchamp,
231 U. 8. 320, 34 Sup. Ct. 60; Bul. No. 169, p. 64.

It would therefore seem that upon authority, as well as upon
reason, the defgnse of estoppel herein urged could not prevail.

Ewmproyers’ Liasmary—EmrLoymeENT oF CHIOREN—DANGEROUS
EMPLOYMENT — WORKMEN’s CoMPENSATION AcCT — MACHINERY —
Schwartz v. Argo Mills Co., Court of Errors and Appeals of New
Jersey (Now. 18, 1918), 105 Atlantic Reporter, page 199.—Schwartz,
a minor under the age of 16 years, was employed by the defendant
company and his employment certificate was placed on file.
Schwartz’s duties were at first the operating of an elevator.” Later
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he was given the duty of emptying cans into which a moving trans-
verse piece of machinery dumped waste from the carding machines.
While emptying a can he lost his balance and accidentally got his
hand caught in the moving portion of the machine and was severely
injured. Both he and his father brought actions for damages based
on an act (as amended P, L. 1914, p. 488) prohibiting employers
from permitting minors under the age of 16 years to work between
fixed or transversing parts of any machine while in motion. The
trial court refused to let the case go to the jury, holding “that
plaintiff was not working between fixed or transversing parts of ma-
chinery and was therefore not being required to work in a forbidden
place” and granted the defendant nonsuits in both cases. In re-
versing this judgment and awarding a new trial the appeal court
said in part:

We are of the opinion that this was error. The clear intent of the
legislature is to forbid children from being put at work when part
of the appliance is stationary and part in motion. The machine in
question consisted of two parts, one the moving part for combing
the cotton, and the other the can to receive the waste; they were parts
of the machinery necessary to accomplish the purpose of combing
the cotton, and while the can was movable it was so only for the
purpose of permitting the removal of the waste, a necessary part of
the production of the machine, and a jury might well find it to be
within the legislative meaning of a fixed part used in conjunction
with the moving part of the machine, which was the direct cause of
the injury.

That the common-law rules and not the workmen’s compensation
act is applicable to the situation now presented was settled by this
court in Hetzel ». Wasson Piston Ring Co., 89 N. J. Law, 201, 98
Alt. 306 [Bul. No. 224, pp. 74, 75]. If the plaintiff proved the fore-
going facts, he was at least entitled to the judgment of the jury as to
the inferences to be drawn.

We think that the plaintiff was entitled to have the jury say, among
other things, whether he was put to work in a place forbidden by
law under such conditions as amounted to negligence on the part of
the defendant, and that the nonsuit can not be supported by this
record.

Ewvmrrover’s Liasiviry—EmproymeNt oF CHILDREN—DANGEROTS
EmprLoyMENT—WORKMEN’S CoMPENSATION Acr—Surr ror Dam-
sces— Wolff v. Fulton Bag & Cotton Mills, Supreme Court of New
York, Appellate Division, Sccond Department (Dec. 6, 1918), 173
New York Supplement, page 75.—Mary Wolff, a minor under the
age of 16 years, was employed by the defendant company and put to
work operating a power press. The company had failed to procure
an employment certificate from the plaintiff Wolff, as required by
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the labor law. It had also failed to provide the machine with proper
guards. The plaintiff in operating the machine had her hand
crushed and amputation followed. She disregarded the workmen’s
compensation law and gave notice and brought action as required by
the employers’ liability provisions of the labor law. The lower court
sustained the defendant company’s plea that the workmen’s compen-
sation law was a bar to a recovery of damages under the employers’
liability provisions. In reversing this judgment and granting the
plaintiff right to proceed with her case the appellate division said, in
part:

We reach the conclusion that the workmen’s act is not a bar to the
plaintifi’s common-law action for damages. Her employment in the
defendant’s factory on the day of the accident was unlawful, the de-
fendant had no right to employ her, and in doing so it was guilty of
a misdemeanor. (Penal Law, sec. 1275 (Consol. Laws, c. 40).)

We think that, in enacting the workmen’s compensation law with
reference to the rights and remedies of employers and employees the
legislature referred to legal employment. To construe the law as
permitting an employer, who has employed children illegally in work
expressly forbidden by law, to insist that they are deprived of their
common-law rights and must look to the compensation act for relief,
would be to nullify the provisions of the labor law and to disregard
the public policy of the State.

The judgment of the lower court was therefore reversed.

Emprovers’ LiapiLiry—EMprLoyMENT oF CHILDREN—LiaBILITY FOR
Acts or ServaNts—People v. Sheffield Farms-Slowson-Decker Co.,
Court of Appeals of New York (Dec. 10, 1918), 121 Northeastern
Reporter, page 474 ~—The defendant company is engaged in the sale
of milk., It employs 125 drivers to deliver the milk. It has a rule,
of which all of its drivers are aware, forbidding the permitting
of anyone not in the employ of the defendant to ride on the wagons
or assist them in their work. This rule had been violated a number
of times, but the only discipline meted out by the company was rep-
rimands. One employee had been arrested and convicted for em-
ploying a child under the age of 14 years, but he had not been dis-
charged. Schmidt, one of defendant’s drivers, employed a boy of
18 years and paid him himself. His purpose, it seems, was to prevert
the theft of milk bottles and was thus of benefit to the defendant.
The defendant had inspectors and was aware that its rule had been
violated in a number of cases, but it had had no actual knowledge
of the employment of the boy by Schmidt. This action is brought
by the State of New York to prosecute the defendant for the viola-
tion of section 162 of the labor law (Consol. Laws, ch. 31), and de-
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fendant was convicted and fined $20. Defendant appealed. The
court of appeals, in afirming the conviction spoke, in part, as folldws:

The employer is, therefore, chargeable with the sufferance of illegal
conditions of delegates of his power. But to say that does not tell
us how sufferance may be implied. We do not construe the statute
with all the rigor urged by .counsel for the people. Not every casual
service rendered by a child at the instance of a servant is “ suffered ”
by the master. Sufferance as here prohibited implies knowledge or
the opportunity through reasonable diligence to acquire knowledge.
This presupposes in most cases a fair measure at least of continuity
and permanence. Whatever reasonable supervision by one’s self or
one’s agents would discover and prevent, that, if continued, will be
taken as suffered. Within that rule, the cases must be rare where
the prohibited work can be done within the plant, and knowledge
or the consequences of knowledge avoided. But where work is done
away from the plant, the inference of sufference weakens as the op-
portunity for supervision lessens. Omn the other hand, we think
the statute draws no distinction between sufferance and permission.
This is apparent from its scheme as revealed in related sections.
(Labor law, secs. 70, 161, 93, 131.) The two words are used indis-
criminately. In such circumstances each case may take some color
from the other. Permission, like sufferance connotes something less
than consent. Sufferance, like permission, connotes some oppor-
tunity for knowledge. Thus viewed, the scheme of the statute be-
comes consistent and uniform.

Our conclusion is that there is some evidence of the defendant’s
negligence in failing for six months to discover and prevent the
employment of this child; that the omission to discover and prevent
was a sufferance of the work; that for the resulting violation of the
statute a fine was properly imposed.

Emrroyer’s Lrasiury—Esmproyment oF MiNors—INJURY TO
ServanT—CarE ReQuireD—FaiLure 10 WaRN oF DaNgErRs—ZBroion
v. Atchison T. & 8. F. Ry. Co., Supreme Court of Kansas (Apr. 12,
1919), 180 Pacific Reporter, page 211.—A foreman of the railway
company in its water service was doing some work in connection
with a masonry well which was located in the bed of the Walnut
River about 50 to 60 feet from the bank and surrounded by water
20 feet deep. Some driftwood had become lodged against the well
which it was found desirable to have removed. This necessitated
the use of a boat, and having none for this purpose the foreman
engaged Willie Brown, a boy of 17 years, who had a boat, to assist
in this work. Brown proceeded to work as directed by the foreman
until instructed to cease and go after the man who was on top of the
well and who had been assisting him in removing the drift. When
his boat reached the well, the masonry gave way and it fell into the
water drawing the boat in the vortex and partially filling it. Brown
and the man on the well fell into the water and Brown was drowned.
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Action was brought for damages for his death and recovery was
had, from which judgment the company appealed, on the ground
that a rule of the company prohibited the employment of minors
without the consent of their parents, and therefore Brown had not
been an employee and the company had owed him no duty of pro-
tection. The court in affirming the judgment for plaintiff said in
part:

The point is made in behalf of the company that, even if the fore-
man did undertake to employ Willie Brown, his act was not bind-
ing upon the company because of this rule. 1f the point were other-
wise good, it might be met by the suggestion that the employment
of the boy was within the apparent scope of the foreman’s authority
(Townsend ». Railway Co., 88 Kan. 260, 128 Pac. 389), or that
the foreman was authorized to employ the boy at once, notwith-
standing his minority, by reason of the emergency with which he
was confronted. However, we deem it unnecessary to invoke either
of the principles referred to. The rule of the company that, when a
minor is employed, the written consent of the parents shall be re-
quired, does not, in our judgment, prevent the relation of employer
and employee being established between the company and a minor
without such consent, so far at least as to render the company liable
for an injury received by him while working for it, caused by its
failure to take such precautions for his protection as it owes to
employees generally. But, however that may be, we hold that a
minor who without notice of such a rule performs services for the
company at the instance of the person authorized to employ workmen
for that purpose is, while so engaged, entitled to the care and pro-
tection ordinarily due from an employer to an employee.

There was clearly room for a reasonable conclusion that, if the
boy had been warned of the likelihood of the well falling, and of
the probable effect of its fall, he might have proceeded with more
caution and saved himself. This is perhaps what the jury had in
mind in saying that the company neglected to provide necessary
means for escape. At all events we consider the evidence as justify-
ing the verdict against the defendant on the ground of negligence in
failing to warn the boy of the danger he was incurring,

Emrrovers’ Liapmuity—Factory RecuraTioNs—FArLore 10 Pro-
vipe Sarery Devices—GoceLes—Emerson-Brantingham Co. .
Crowe, Appellate Court of Indiana (Nov. 26,1919), 125 Northeastern
Reporter, page 223—This was an action for damages for personal
injuries sustained by Crowe while working for the Emerson-Brant-
ingham Co., brought under chapter 236, Acts of 1911 (sec. 3862a et
seq., Burns’ R. S. 1914). This act imposes upon all employers the
duty of providing safe and tested tools, appliances, and mechanisms
and also requires them to make all machinery and equipment safe
and to provide safety appliances and devices. The employer’s fore-
man directed Crowe to aid in making a “cold cut,” which it seems
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was a process of cutting a piece of steel with a cold chisel and sledge
hammer. Crowe was not provided with goggles or any other safety
device. During the course of cutting the piece of steel a sliver flew
off and struck Crowe in the left eye, injuring it so badly that it had
to be removed. The injury also impaired the sight in the other
eye. A verdict in the sum of $4,800 was returned for Crowe and
the employer appealed. In affirming the decision the court said in
part:

It is contended by appellant that the words, “every device, care,
and precaution,” are general, and following, as they do, the specific
words that such owner shall “ require that all appliances, tools, all
contrivances, and everything whatsoever used therein, are carefully
selected, inspected, and tested so as to detect and exclude defects
and dangerous conditions * * * and that all dangerous con-
trivance; tools, * * * are securely * * * covered or other-
wise protected, with safety arrangements and appliances to the full-
est extent possible,” must be construed to mean, under the doctrine of
ejusdem generis, guards, precautions, and safety devices about ma-
chines and tools of the same or of similar character to those enumer-
ated, and not goggles, or mere appliance attached to, or worn upon,
the person of the employee.

The doctrine involved here has been so thoroughly discussed in the
case of United States Cement Co. ». Cooper, 172 Ind. 599, 88 N. E. 69,
that further discussion is needless. From a study of the act involved,
as a whole, it clearly appears that the purpose of the lawmaking body
was to provide a general plan for the safety and health of factory
laborers, and to that end, having specifically named machinery, ap-
pliances, tools, ete., terms intended to cover everything within the
plant, as included in the class that must be safe, and safely guarded,
thereby exhausting the class, it goes further, and by a blanket man-
date says that the owner or operator must use “every device, care,
and precaution” which it is practicable and possible to use for the
protection of the employee. Whether the failure to use some device,
not included in those specifically named, goggles, for instance, is
negligence, is a question of fact for the jury. We hold that the first
paragraph of complaint states a cause of action, and that the de-
murrer thereto was properly overruled. In the second paragraph
of complaint it is averred that appellee’s injuries were received while
performing a service which he was ordered and directed to perform,
by his foreman, whose orders he was bound to obey, and that he was
unacquainted with the nature and character of the work, and he had
never prior to said time engaged or assisted in said work and had
no means of knowing and did not know of the dangers and hazards
of such work, and that appellant’s foreman well knew of such
dangers and hazards. Appellant contends that the danger to which
appellee was subjected by obeying appellant’s orders was a matter of
common knowledge, and that therefore he was entitled to no warn-
ing from appellant. Granting the assertion, still appellant certainly
owed it to its own protection to warn appellee, for it is expressly
provided in section 8020b, Burns’ R. S. 1914, that the fact that
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hazards and dangers inherent or apparent contributed to the injury
is not a defense, and further that the injured employee shall not be
held guilty of negligence or contributory negligence where the injury
resulted from such employee’s obedience to any order or direction
which he was under obligation to obey, and by section 8020c¢ such
employee does not assume the risk by such obedience to orders or
directions. If the danger was inherent and apparent, and well
known to appellant, and yet unknown to and not assumed by ap-
pellee, certainly it was negligence on the part of appellant to order
and direct performance without giving warning of such danger to
appellee. The second paragraph of complaint states a cause of
action, and the demurrer thereto was properly overruled.

Finally, the appeéllant contends that the amount of damages was
excessive, citing in support thereof the Acts of 1915, page 400, being
the workmen’s compensation act, by which it appears by appellant’s
computation that the appellee would have received under this act
the sum of $594; but it must be kept in mind that the compensation
provided for in this act is only for the loss of earning capacity and
does not include damages for any loss of any member of the body
or any damages for pain or for suffering. (Centlivre Beverage Co.
». Ross, 124 N. E. 220, decided at this term.) The workmen’s com-
pensation act can not be a criterion by which the damages in this
case cah be measured, and we can not say, as a matter of law, that
the damages were excessive. There was sufficient evidence to sustain
the verdict, and it was not contrary to law.

The judgment is affirmed.

Ewmprovers’ LiaBiuiry—FeLrow ServaNTsS—Vice PriNcrears—
Duarn Caracriry—Morin v. Rainey et al., St. Louis Court of Appeals,
Missouri (Janm. 7,1919),207 Southwestern Reporter, page 8568.—Morin
was a Croatian and unable to speak the English language and was
injured by reason of the negligence of Rainey while in the employ
of the codefendant, the American Car & Foundry Co. The foundry
company was engaged in making car wheels and used electric motor
trucks operated upon tracks to transport the molten metal to the
molds. Morin had been engaged in skimming molten metal, when
Rainey, who operated the electric trucks from a platform by means
of a controller, directed him to devote his time to adjusting the
position of the pots upon the trucks and in which the molten metal
was transported. Morin was under the direction of Rainey, although
both were under a common foreman. Rainey directed Morin to
adjust a pot upon a truck, which Morin proceeded to do. It was
necessary that Morin go between the trucks to do this, and while he
was there Rainey without giving warning started the trucks, with
the result that Morin was injured and lost a leg. The defendant
company claims that Rainey was a fellow servant, and that therefore
it is not liable, and that even if Rainey was a vice principal he was
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also a fellow servant so far as Morin was concerned. The opinion
of the court is in part as follows:

If one servant is clothed with power to direct and control other serv-
ants or another servant in the performance of some branch of the
master’s work, the master is liable for negligence on the part of
such superior servant in the exercise of such power and authority
conferred upon him,

The “dual-capacity doctrine” has long been recognized in this
State. And it has long been settled that where one servant is in-
jured by the negligent act of another servant occupying a dual
capacity, it is the character of the act and not the rank of the servant
that determines the question of the master’s liability for such negli-
gence, (See English ». Rand Shoe Co., 145 Mo. App. 450, 122
S, WL, T47)

In our view of the facts plaintiff’s injury was due to the negligence
of Rainey as a vice principal (the master’s negligence) combined
with his negligence as a fellow servant. And it is well settled that
when the negligence of the master is combined with that of a fellow
servant in producing the injury, the negligence of neither being
the sole, efficient cause, both the master and the fellow servant are
liable, and the injured servant may maintain his action against
either or both.

But there is another view of the case which in our judgment
leaves no room for doubt as to the liability of the defendent. When
plaintiff went upon the track between these trucks he did so, not of
his own initiative, but in obedience to the express command of.the
master then and there issued by the vice principal Rainey; and hav-
ing thus sent the plaintiff into this position to perform the work
in guestion it became the personal, nondelegable duty of the master
to exercise ordinary eare to keep safe the place where the plaintiff
was thus required to work. And the plaintiff was entitled, within
reason, to rely upon the implied assurance that this duty would be
performed. This is a duty which the defendant can not shift to or
put upon others so as to exculpate himself from liability when an
injury happens by reason of its nonperformance. If the master
deputizes such a duty to a servant, no matter how low the latter
may be in rank or scale of employment, as to that duty the acts of
such servant become in law the acts of the master.

Ewmrrover’s LiaBmary—FeLLow SERvANTS—RELATIONS OF COWORK-

. ERS— VOLUNTEERRS—Gulf port & M. C. Traction Co. v. Faulk, Supreme
Court of Mississippi, Division A (Jan. 13, 1919), 80 Southern Re-

porter, page 340.—Faulk was employed by the traction company and

was put to work with a man named Chambers as a “ trouble shooter.”

Chambers had been with the company a long time, was an expe-

rienced chauffeur, and was provided with a Ford automobile for the

purpose of riding along the company’s tracks in his occupation of

“trouble shooter.” Faulk and Chambers sometimes worked together

and at other times worked alone. Chambers assumed authority over
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Faulk when they were together, although he was being paid less.
On one occasion while working together Chambers indicated to Faulk
at the completion of the work that he, Faulk, was to crank the ma-
chine, which Faulk proceeded to do. The machine kicked and Faulk
was injured and sued for damages. In reversing the judgment of the
lower court in Faulk’s favor the court said in part:

There was no testimony whatever to show that Chambers was a
superior agent of the appellee or had the right to direct or control his
services. They were merely fellow. servants of equal dign'ty. It is
well settled that the authority of an agent to bind his principal rests
upon the powers conferred upon him by the principal. (Milling Co.
», Phillips, 117 Miss. 204, 78 South. 6.)

The assumption of authority of one servant to control another,
and the acquiescence of the second servant to this control, does not
render the employer liable in the absence of authority conferred upon
the servant by the master.

It was no part of the appellee’s duties to crank or have anything
whatever to do with this automobile except to ride in it. In attempt-
ing to crank it he was a mere “ volunteer,” and the appellant is not
responsible for his injury.

EmprrLovers’ LiaBirry—MiINe REcUrATioNS—VI10LATION—QPERAT-
156 Erecrric TroLey SysTEM IN GasEous PortioN oF MiNne—J aras
v. Wright et. al., Supreme Court of Pennsylvania (Feb. 10, 1919),
106 Atlantic Reporter, page 798.—~The defendants, receivers of the
Merchants Coal Co., operated an electric trolley haulage system in
the Oreanda mine at Boswell. On August 9, 1915, a portion of the
mine became gaseous and was closed. On August 20 work was again
resumed. On the morning of August 31 Dip Entry No. 8 was found
by the fire boss to be gaseous, and he erected a barricade and posted
danger notices to prevent men from working in that entry. Later
in the morning the barricade and signs were removed and Jaras and
others went to work in the entry. Thereafter the electric locomotive
was run into that portion of the mine and an explosion was caused
from a spark made by the running of the trolley pole along the
trolley wire. Jaras was killed. Jaras’s widow sued for damages, and
the jury rendered a verdict for $7,500. Notwithstanding this, the
court rendered judgment for the defendants, and the plaintiff ap-
pealed. On the appeal the decision was reversed and judgment in
accordance with the verdict directed, the court saying in part:

Plaintiff’s statement of claim sets forth as her cause of action, inter
alia, a violation of article 11, section 6, of the act of June 9, 1911
(P. L. 798), which provides that —

“ Electric haulage by locomotives operated from a trolley wire is
not permissible in any gaseous portions of mines, except upon intake
air, fresh from the outside.”
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At the trial evidence was produced to show that this portion of the
mine was gaseous; that it was not supplied with intake air fresh
from the outside, but by air contaminated by being brought through
other gaseous portions of the mine; and that the explosion resulted
from a spark caused by the running of the trolley pole along the
trolley wire.

In its opinion entering judgment for defendants non obstante vere-
dicto, the court below states that the facts were as hereinbefore set
forth, but holds that “ the removal of the fence, turning on the cur-
rent, and operation of the locomotive was the proximate cause” of
the injury. With that conclusion we can not agree. The removal
of the barricade was not the proximate cause, for the explosion would
have occurred even though it had then been in place. The turning
on of the current of electricity was not the proximate cause, for the

. electric current could have been run indefinitely over the trolley wire
and no explosion take place; so the evidence shows, and so everyone
knows who watches at night a trolley wire of one of our electric rail-
ways. Nor was the gaseous condition of the mine, or the presence or
absence of intake air fresh from the outside, the proximate cause, for
either or both could have existed in that mine and no explosion have
occurred. It follows that the proximate cause must have been the
running of the trolley pole along the highly charged trolley wire,
just as the evidence shows and the jury found; and as it was so run
1n a gaseous portion of the mine, where there was no intake air fresh
from the outside, defendants violated an express statutory duty
which they owed to decedent, and, the jury having found that he had
not been guilty of contributory negligence, they are liable to plaintiff
for their dereliction of duty.

EmpLoyers’ LiABILITY—NEGLIGENCE OF PHYSICTAN—NEGLIGENCE IN
SeLectioN oF PrYsictaAN—~S8mith v. Buckeye Cotton Ol Co., Su-
preme Court of Arkansas (May 19, 1919), 212 Southwestern IEe-
porter, page 88 —Smith was employed by the defendant company.
He was directed to wipe an engine and while doing so got his fingers
caught and crushed in the machinery. He was then directed to go to
a physician employed by the company to treat its injured employees.
The company’s physician treated Smith’s injuries in such a way that
it became necessary for all of the fingers on his injured hand to be
amputated. This suit was brought against the company for the
negligent treatment of plaintiff’s injuries by the company’s physi-
cian. Judgment was awarded in favor of the defendant on a di-
rected verdict. The judgment on appeal was affirmed. In stating
the law of the defendant’s liability in such a case the court said :

We have a case, therefore, in which the pleadings and proof show
only that an injured employee was directed to, and placed in charge
of, a physician who was guilty of negligence in his treatment of the
case. But this allegation and this proof did not make a case for the
jury. Where the employer owes his employee the duty of furnishing
medical attention, or undertakes to discharge that duty, he does not
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become liable for the physician’s negligence or lack of skill, but is
liable only when he fails in the discharge of his duty to exercise ordi-
nary care to select a physician possessing the requisite skill and learn-
ing and one who would give the patient the attention and treatment
which the case requires. This is the doctrine of the case of Ark. Mid-
land Ry. Co. ». Pearson, 98 Ark. 399, 185 S. W, 917, and of St. L.,
L M. & S. R. Co. ». Taylor, 113 Ark. 445 168 S. W. 564,

Earrrovers’ LiapiLiry—RaiLroap CompaNTEs—CONSTITUTIONALITY
or Starure — Orrice Emprovees — Seamer v. Great Northern Ry.
Co., Supreme Court of Minnesoto, (Meay 16, 1919), 172 Northwestern
Reporter, page 765—Sarah O. Seamer was employed by the defend-
ant railway company as a clerk in its offices, which were located in a
building several blocks from the railroad. She was injured in the
course of her employment through the negligence of a fellow servant
as she was entering a passenger elevator in the building, and sued to
recover damages under a State law relating to railroads. The de-
fendant, after attacking the constitutionality of the law, alleged that
the act under which Seamer sued did not include her or persons per-
forming her class of work. The railway also sought to maintain thag
the statute violated the United States Constitution in that it denied it
the equal protection of the laws. The lower court granted judgment
in favor of the defendant on a motion for judgment on the plead-
ings; a motion by the plaintiff for a new trial was also denied, where-
upon she appealed. The supreme court reversed the order denying
a new trial, holding the law ‘constitutional and applicable to such a
case.

The first contention related merely to the title of the act, which
the court held suflicient. The next was as to the application of the law
to a person in the position of the plaintiff—i. e., not connected di-
rectly with the operation of trains. The act provides first of all:

That every company, person, or corporation owning or operating,
as a common carrier or otherwise, a steam railroad or railway in the
State of Minnesota, shall be liable in damages to any emplovee suf-
fering injury while’ engaged in such employment *ox

The court recognized that an earlier law had been held to apply
only to those employees who were subject to railroad hazards, due to
the thought that “ unless so limited it was unconstitutional as class
legislation. Such reason, as will be noticed later, is not persuasive
now.”

The court then recited the development of ideas as to classification,
and concluded :

We think we are in harmony with the State courts generally, and
with the Supreme Court of the United States, in its consideration of
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State legislation claimed to be in violation of the fourteenth amend-
ment, when we hold as we do that the act of 1915, when applied to
one employed by a common carrier steam railroad and working as
was the plaintiff, does not offend the State or Federal Constitution.
This is the only constitutional question before us.

Order reversed.

Ewmeroyers’ Liapinrry — Rarcroap CoMpPANIES — FEDERAL StaT-
UTE—A ssUMPTION OF Risk—CoNTRIBUTORY NECGLIGENCE—DEFECTIVE
Toor—Pryor et al. v. Williams, United States Supreme Court (Nov.
8, 1920), 41 Supreme Court Reporter, page 36.—Allega Williams,
who *had been reared on a farm, became employed by the Wabash
Railroad for which Pryor and another were the receivers, his em-
ployment continuing from August to November, 1915, when he was
injured. Williams was engaged in tearing down a bridge on the
line of the railroad. He had been given a clawbar by his employer
and directed to draw some bolts. He made only a hasty and casual
inspection of the top side of the clawbar and thus did not notice
that on the bottom side the claws “ had become so rounded and dull
by long usage that they could not be made to grab the shank se-
curely.” When he proceeded to use the clawbar it slipped from the
bolt, causing him to lose his balance-and fall 12 feet to the ground.
He brought suit for damages under the Federal employees’ liability
act, as the railroad was engaged in interstate commerce. The de-
fendant charged him with negligence, assumption of risk, and con-
tributory negligence. The verdict was for Williams in the sum of
$5,000, and an appeal was taken to the Kansas City Court of Ap-
peals. This court regarded the defect as so obvious in the simple
tool that the employee “ must be held to have appreciated the danger
and to have voluntarily assumed it.” Tt therefore reversed the
judgment, but on account of an objection by one judge referred the
ease to the supreme court of the State, which ruled that the com-
pany was negligent in-furnishing the defective tool and the em-
ployee only negligent in using it, so that under the Federal law re-
covery was not barred but only reduced in amount. The award of
damages was therefore aflirmed, and the company took the case to
the Supreme Court of the United States on a writ of certiorari.

Here it was held that the supreme court of the State had erred
in classing the act of the employee as contributory negligence, and
that the question should have been submitted to the jury with an
instruction as to assumption of risk that made possible a denial of
all liability on the part of the employer. The judgment of the

trial and supreme couris was therefore reversed and the case re-
mwanded.
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Emprovers’ Liasiuiry—RarLroap CompPaNies—FEDERAL STATUTE—
AssumprioN oF Risg—Ixsury To Swrrecuman—Chicago, B. I, & P.
Ry. Co. et al. v. Ward, Supreme Court of the United States (Mar. 1,
1920), 40 Supreme Court Reporter, page 2756—Fred Ward was em-
ployed by the Chicago, Rock Island & Pacific Railway Co. as a
switchman and was injured while engageéd in interstate commerce.
Ward was working with Carney, an engine foreman, and was on the
top of a box car ready to apply the brakes after the string of cars,
of which his was one, was uncoupled. Through the negligence of
Carney the cars were not uncoupled at the proper time, but the engine
was ordered to slow down in such a way that when the slack in the
couplings was taken up Ward was thrown from the top of the car on
which he was working and sustained injuries for which he brought
suit under the Federal employers’ liability act. He was awarded a
judgment by the trial court, which decision was affirmed by the
Supreme Court of Oklahoma (173 Pac. 212), and the defendants
bring certiorari to the United States Supreme Court. The defend-
ants claim that the trial court erred in charging the jury that Ward
did not assume the risks of employment. The court, in ruling on
this point, considered the evidence and came to the conclusion that
the situation in which Ward found himself was an emergency and
the question of assumption of risk should not have been brought up.
The opinion as rendered by Mr. Justice Day is, in part, as follows:

The Federal employers’ liability act places a coemployee’s negli-
gence, when it is the ground of the action, in the same relation as
that of the employer upon the matter of the assumption of risk.

The testimony shows that Ward had neither warning nor oppor-
tunity to judge of the danger to which he was exposed by the failure
of the engine foreman to cut off the cars. For the lack of proper care
on the part of the representative of the railroad company while
Ward was in the performance of his duty, he was suddenly precipi-
tated from the front end of the car by the abrupt checking resulting
from the failure to make the disconnection.. This situation did not
make the doctrine of assumed risk a defense to an action for damages
because of the negligent manner of operation which resulted in
Ward’s injury, and the part of the charge complained of, though in-
accurate, could have worked no harm to the petitioners. It was a
sudden emergency, brought about by the negligent operation of that
particular cut of cars, and not a condition of danger, resulting from
the master’s or his representative’s negligence, so obvious that an
ordinarily prudent person in the situation in which Ward was placed
had opportunity to know and appreciate it and therefore assume
the risk.

Exprovers’ LiasiLiry—RA1LR0OAD CoMPANTES—FEDERAL STATUTE—
AssumprioN oF Risk—Sare Prace 1o Work—Kansas City, M. &
0. Ry. Co.v. Roe, Supreme Court of Oklahoma (Apr. 15, 1919), 180
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"

Pacific Reporter, page 371.—Roe was in the employ of the defendant
railway as a foreman of a switching crew, and while fulfilling his
duties he wag killed, by reason of the engine on which he was riding
becoming derailed and turning over, the escaping water and steam
scalding him. Roe had been sent to Clinton to have his engine cleaned.
The orders under which he was sent there included both a running
order and a slow order. The slow order was given because the tracks
were in very poor repair; the tracks were also covered with snow. On
the return trip from Clinton to Altus running orders were given, but
no slow order was given, and it was on this trip that the accident
occurred. Action for damages was brought and a judgment for
plaintiff’s administrator followed, whereupon the defendant ap-
pealed, alleging assumption of risk. In affirming the judgment
against the railway, the court said in part:

The law applicable to the defense of assumption of risk, under
the Federal employers’ liability act, is that of the common law as
it existed prior to the passage of that act, except where the common
carrier has violated some section enacted for the safety of em-
ployees. Since plaintiff does not contend that the evidence in this
case shows that there has been any violation of any such statute,
the defense of assumption of risk, as it existed at common law, is
open to the defendant.

On the issue of the assumption of risk by a servant who has
sustained injuries where the evidence is harmonious and consistent
and the circumstances are such that all reasonable men must reach
the same conclusion, the question whether plaintiff assumed the
‘risk is one of law for the determination of the court; but, where the
facts are controverted or are such that different inferences may be
drawn therefrom, the question as to the assumption of risk should
be submitted to the jury under proper instructions from the court.

The undisputed evidence in this case is that “the defendant com-
pany’s roadbed was in a bad state of repair, which created an
extraordinary risk attributable to the negligence of the company.

It can not be said that, merely because the deceased and the
engineer on the switch engine had a slow order on the trip to
Clinton, this fact imputed to the deceased knowledge that there
were rotten and broken ties and other defective conditions under
the snow.

There is also evidence in the record from experienced railroad men
that, when an order is given on one trip, it spends its force when the
trip is completed, and, if they are directed to return over the same
route without the order being renewed or another given, they have
a right to assume that the bad places have been repaired; but, not
withstanding the fact that they did not have a slow order, the
engineer, Trumbo, testified that he was proceeding slowlg over the
place of the accident, and, as he thought, with perfect safety. It is
well settled that a railroad company 1s liable to an employee for an
injury to said employee proximately resulting from the negligence of
the railway company in permitting its tracks to get out of repair and
remain in an unsafe condition.
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Exrroyers’ Liapmmary-—~Ra1Lroap CompaN1es—FEDERAL STATUTE—
INnrERSTATE COMMERCE—DBAGGAGE AGENT AT STATION—WORKMEN’S
CompensatioN Law—Carberry v, Delaware, L. & W. Ry. Co., Court
of Errors and Appeals of New Jersey (Nov. 17, 1919), 108 Atlontic
Reporter, page 36, —Carberry was employed by the defendant com-
pany as a baggage agent at a station in New Jersey. His duties con-
sisted in meeting all trains, both State and interstate, stopping at
the station, receiving from them mai} and baggage, and delivering
such baggage and mail as was to be put aboard outbound trains.
He met a train from Binghamton, N. Y., and received some letters
and papers. As the train started he grabbed a handrail, and while
running alongside the train speaking to a trainman he struck a
snow bank and fell under the train and was killed. His adminis-
tratrix brought action for compensation under the workmen’s com-
pensation act and was granted an award, which on appeal was re-
versed by the supreme court on the ground that Carberry, when
killed, was engaged in interstate commerce, and that the case was
governed by the Federal employers’ liability act. The administra-
trix appealed. In affirming the decision the court said, in part:

We agree with the supreme court that the proofs demonstrated
conclusively that the decedent was engaged in interstate commerce
at the time of his injury and death.

It seems to have been argued in the supreme court that he was not
engaged in an act of * interstate commerce,” because it is not shown
that any of the articles delivered or received came from out of
the State or was going out of the State, or that the conversation
was upon an interstate matter. But that i1s not the test. It was
plainly part of his interstate duty to meet the train and see if any-
thing of an interstate character had to be done as respected that
particular stop, and such interstate relation to the train continued
as long as the communication between him and the train was kept
up. It can not be said that he was engaged in intrastate commerce
for the instant he might be receiving a plece of intrastate baggage,
and changed to interstate commerce with the next piece.

Since the decedent at the time he was killed was engaged in inter-
state commerce, compensation can not be awarded his administratrix
under the New Jersey workmen’s compensation act, the Federal
employers’ liability act being exclusive in such case. (Rounsaville
v. Central Railroad Co., 90 N.J. Law 176, 101 Atl. 182; Erie R. Co. ».
Winfield, 244 U, S. 170, 37 Sup. Ct. 556 [Bul. No. 246, p. 265].)

The judgment of the supreme court will be affirmed.

Eymrproyers’ LuaBiLiry—RaiLroap CompaNIES—FEDERAL STATUTE—
IxTERSTATE CoMMERCE—Co0K INgURED 1N CaMP Car—Philadelphia,
B. & W. R. Co. v. Smith, United States Supreme Court (May 19,
1919), 39 Supreme Court Reporter, page 396.—Smith was employed
by the railway company as a mess cook for a gang of bridge car-
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penters. He worked in a camp car, which was moved from place to
place over an interstate road as the needs of the bridges on which the
carpenters were employed demanded. While at work in the camp car
Smith was injured by the negligent act of a locomotive engineer in
striking a car next to the camp car, both of which were on a siding.
Smith sued under the Federal employers’ liability act and recovered
judgment. The case was appealed, and the Maryland Court of Ap-
peals affirmed the judgment, holding that the work Smith was doing
when injured was interstate commerce work and that he properly
sued under the Federal employers’ liability act. (Bul. No. 258, p.
75.) Subsequently appeal was again taken, to the United States
Supreme Court, and the decision was again affirmed, the court
unanimously holding that Smith was employed, as the carpenters
were, in interstate commerce, within the meaning of the employers’
liability act, Mr. Justice Pitney saying in part:

Taking it to be settled by the decision of this court in Pedersen v.
Delaware, L. & W. R. R. Co., 229 U. S. 146, 33 Sup. Ct. 648 [Bul.
No. 152, p. 85], that the repair of bridges in use as instrumentalities
of intrstate commerce is so closely related to such commerce as to be
in practice and in legal contemplation a part of it, it of course is
evident that the work of the bridge carpenters in the present case
was so closely related to defendant’s interstate commerce as to be in
effect a part of it. The next question is, what was plaintiff’s relation
to the work of the bridge carpenters? The significant thing, in our
opinion, is that he was employed by defendant to assist, and actually
was assisting, the work of the bridge carpenters by keeping their
bed and board close to their place of work, thus rendering it easier
for defendant to maintain a proper organization of the bridge gang
and forwarding their work by reducing the time lost in going to and
from their meals and their lodging place. Hence he was employed,
as they were, in interstate commerce within the meaning of the
employers’ liability act.

Emrrovers’ Liasiurry—Ratnroap CoMmraNiEs—IEDERAL STATUTE—
INTERSTATE CoMMERCE—CRO88ING FrAGMAN—Chicogo & A. R. Co. v.
Industrial Commission et al., Supreme Court of Illinois (June 18,
1919), 124 Northeastern Reporter, page 344—This was a proceeding
brought by the administrator of one Clark, deceased, for compensa-
tion for his death under the provisions of the Illinois workmen’s
compensation act. Clark was employed as a crossing flagman on
Sangamon Avenue in the city of Springfield where the Chicago &
Alton Railroad and Chicago, Peoria & St. Louis Railroad converged
and crossed the public highway. An ordinance of the city of Spring-
field required that the two railways maintain a flagman at this cross-
ing, and pursuant to an agreement between the railroad companies
the Chicago & Alton Railroad employed Clark. The tracks were
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used indiseriminately by both interstate and intrastate trains. Clark
was killed by an interstate train, and his employer claims that he was
at the time of his injury engaged in interstate commerce and there-
fore no recovery could be had under the workmen’s compensation
law, but that the Federal employers’ liability act applied. In re-
versing the award for compensation and holding that Clark had
been engaged in interstate commerce the court said in part:

Several questions are raised and argued in the briefs. It is first
necessary to consider and decide whether there can be a recovery in
this cause under the Illinois workmen’s compensation act (Hurd’s
Rev. St. 1917, c. 48, secs. 126-152i), or whether the cause is compre-
hended within the meaning and scope of the Federal employers’ lia-
bility act (act Apr. 22, 1908, ¢. 149, 35 Stat. 65, U. S. Comp. St., pp.
8657-8665). It is contended by the plaintiff in error that the de-
ceased was employed in interstate commerce and if this position is
sustained it will be unnecessary to consider the other questions in-
volved.

The Federal employers’ liability act makes it clear that every com-
mon carrier by railroad, while engaged in interstate commerce, shall
be liable in damages to any person suffering injury while he is em-
ployed by such carrier in interstate commerce under conditions set
forth in the act. :

In the instant case deceased was engaged in the maintenance of the
good order of the tracks of plaintiff in error—one of the instrumen-
talities used by it in the transportation of goods in interstate com-
merce. .

It has been contended by defendant in error that while the de-
ceased may have been killed by a train engaged in interstate com-
merce he was not killed by a train of the plaintiff in error; therefore
he was not engaged in interstate commerce of his employer. We can-
not agree with this view. If an employee is engaged in protecting
the instrumentalities of the interstate commerce of his master and
is killed in the course of this employment, his injuries arise out of his
employment, and the cause is one within the scope of the Federal
employers’ liability act, regardless of who inflicts the injury causing
the death.

We therefore conclude that Thomas Clark, deceased, was at the
time of his injury employed in interstate commerce, and that the
liability of the plaintiff in error is entirely fixed and governed by the
Federal employers’ liability act. It follows that the industrial com-
mission did not have jurisdiction of this proceeding, and the circuit
court erred in not quashing the proceedings, record, and award of
the industrial commission.

The judgment of the circuit court is reversed and the cause re-
manded.

EMmpLoYERS’ LiaBrLiry—RAILROAD COMPANIES—FEDERAL STATUTE—
INTERSTATE CoMMERCE—ELECTRIC STREET RATLWAYS—Nelson v. Iron-
wood & B. Ry. & Light Co., Supreme Court of Michigan (Dec. 27,
1918), 170 Northwestern Reporter, page 45.—Nelson was employed
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as a motor man by the defendant company, which operated a street
railway system between Bessemer, Mich., and the village of Giles,
Wis. The railway ran through the city of Ironwood, Mich., where
Nelson began his run, which extended to the village of Jessieville, a
suburb of Tronwood, and return. When he returned, he turned the
car over to another crew, which took it to Hurley, Wis. It will be
noticed that the company’s business was interstate and Nelson’s car
was engaged in such business, although Nelson himself did not leave
the State of Michigan on his own run. On the day of the accident

Nelson had taken his car to Jessieville and was returning when his
car’s trolley flew off and he was compelled to go to the rear of the
car between the tracks to replace it. While manipulating the rope
to replace the trolley another car, approaching at a high rate of
speed and without warning, struck Nelson’s car and caught him be-
tween the two cars, injuring him severely. Neither party had elected
to come under the workmen’s compensation act. Nelson brought
action at common law and the defendant company opposes this,
claiming that action should be brought under the Federal employers’
liability act. Nelson contended that electric street railways did not
come under the Federal act and that he was not at the time of his
injury engaged in interstate commerce. The court, in holding that
the Federal law applied, rendered its decision, in part, as follows:

In our opinion, it must be said that it was the intent of Congress
by the act in question to include street railways that were engaged
in interstate commerce, and therefore, if it can be said that plaintift
was engaged in interstate commerce at the time of the accident, his
action should have been brought under the Federal act.

It is the contention of the plaintiff that, even if it should be held
that the defendant, in the operation of its street railway, was under
the Federal act, plaintiff was not at the time of the accident engaged
in interstate commerce, and was not, therefore, subject to the provi-
sions of that act. With this contention we can not agree. In the
instant case the street car on which the plaintiff was employed was
an instrumentality clearly engaged in interstate commerce and the
case comes within the test laid down in Shanks ». D. L. & W. R. Co.,
239 U. S. 556, 36 Sup. Ct. 188 [Bul. No. 224, p. 97], where it is stated
that the question is:

- *“ Was the employee at the time of the injury engaged in interstate
transportation or in work so closely related to it as to be practically
a part of it ¢”

The car upon which the plaintiff was employed went from one
State into the other, and, the plaintiff being employed thereon, the
case is clearly within the test above set forth, and it must therefore
be said that he was engaged in interstate commerce,

EmrrovEers’ Liapiniry—Ramroanp CompaNTES—FEDERAL STATUTE—
INTERSTATE COMMERCE—FILLING 1IN RoapBED—HAinzell v. Chicago,
M. & St. P. Ry. Co., United States Supreme Court (May 19, 1919),
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39 Supreme Court Reporter, page }12.—Kinzell was injured while in
the employ of the defendant railway company, and he brought action
for damages under the Federal employers’ liability act. The rail-
way company contends that the work Kinzell was doing was not
interstate commerce work according to the statute. The railway
company was engaged in filling in a gulch with earth and stones.
The gulch was bridged by a trestle and interstate trains passed over
it daily. The work had reached such a stage that when earth was
dumped alongside the track some of it would sometimes fall back
on the rails and between them, necessitating the use of a “ bulldozer,”
which was a contrivance for pushing the earth from the rails and
spreading it. Kinzell was employed about this “dozer,” and also
with a shovel in removing earth and stones from between the tracks.
He was injured as a result of the negligent use of the “ dozer.” The
opinion of the court is in part as follows:

With these facts before it, the Supreme Court of Idaho, in its judg-
ment which we are reviewing, reversed the judgment of the lower
court in Kinzell’s favor solely upon the ground that he was not em-
ployed in interstate commerce at the time he was injured, and gave
this as the reason for its conclusion:

“We are of the opinion that constructing a fill to take the place
of a trestle which is being used in interstate commerce is new con-
struction, and that the fill does not become a part of the railroad until
it is completed and the track is placed upon it instead of upon the
trestle.” :

It being admitted that the railway company was engaged in inter-
state commerce, the only question for decision is whether the peti-
tioner was employed in such commerce within the meaning of the
act as construed by this court.

In Pederson v, Delaware, Lackawanna & Western R. R. Co., 229
U. S. 146, 833 Sup. Ct. 648 [Bul. No. 152, p. 85], it is stated that a
guide to a decision of such 2 case as we have here may be found in
the questions: Was the work being done independently of the inter-
state commerce in which the company was engaged, or was it so
closely connected therewith as to be a part of it? Was its perform-
ance a matter of indifference so far as that commerce was concerned,
or was it in the nature of a duty resting upon the carrier?

He was “employed ” in keeping the interstate track, which was in
daily use, clear and safe for interstate trains, or as the superintendent
of the railway company stated it, he was engaged with the “ dozer”
and shovel in making the track safe for the operation of trains and
in avoiding delay to the commerce passing over it. Thus the case
falls plainf)’y within the scope of the decisions which we have cited,
supra, and, regardless of what might have been said of the fill before,
it had clearly become a part of the interstate railway when the peti-
tioner was injured, for it had reached the stage where it required the
work of men and machinery to keep the interstate tracks clear dur-
ing further construction, and the work of such men was thereafter
not only concerned with, it was an intimate and integral part of, the
conducting of interstate transportation over the bridge.
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We can not doubt that the Supreme Court of Idaho fell into error
in regarding the fill as new construction so unrelated to the conduct
of interstate commerce over the bridge at the time the accident to
the petitioner occurred that the work being done by him should be
regarded as not related to or necessary to the safe conduct of that
commerce, and the judgment of that court is therefore reversed and
the case remanded for further proceedings not inconsistent with this
opinion.

Ewmprovers’ Liapmary—Ratiroap ComMpPANIES—FEDERAL — StaT-
UTE—INTERSTATE COMMERCE—LocAL Coar Train—WorkmeN’s Con-
PENSATION Acr NoT APPLICABLE—PAéladelphia & B. Ry. Co. v. Han-
cock, United States Supreme Court (June 1,1920), 40 Supreme Court
Beporter, page 512.—Hancock was killed while working as a train-
man for the Philadelphia & Reading Railway Co. His widow
brought action for compensation and an award was made in her
favor, which on appeal was affirmed by the Supreme Court of Penn-
sylvania. The company appealed to the United States Supreme
Court, declaring that as deceased had been engaged in interstate com-
merce at the time of his death recovery of damages by his widow
must be had under the Federal employers’ liability act and not under
the State workmen’s compensation law. The Supreme Court ac-
cepted. this view and reversed the decision affirming the award of
compensation. The decision of the court as rendered by Mr. Justice
McReynolds is in part as follows:

If, when the accident occurred, the husband was employed in com-
merce between States, the challenged judgment must be reversed, and
he was so employed if any of the cars in his train contained interstate
freight. (Employers’ liability act, Apr. 22, 1908, c. 149, 35 Stat. 65,
Comp. St. 86578665 [cases cited].)

The duties of the deceased never took him out of Pennsylvania;
they related solely to transporting coal from the mines. When in-
jured he belonged to a crew operating a train of loaded cars from
Locust Gap colliery to Locust Summit yard, two miles away. The
ultimate destination of some of these cars was outside of Pennsyl-
vania. This appeared from instruction cards or memoranda deliv-
ered to the conductor by the shipping clerk at the mine. Each of
these referred to a particular car by number and contained certain
code letters indicating that such car with its load would move beyond
the State.

Pursuing the ordinary course these cars were hauled to Locust
Summit yard and placed upon appropriate tracks; there the duties of
the first crew in respect of them terminated. Later, having gathered
them into a train, another crew moved them some 10 miles to Shamo-
kin scales, where they were inspected, weighed, and billed to specifi-
cally designated consignees in another State. In due time they
passed to their final destinations over proper lines. Freight charges
at through rates were assessed and paid for the entire distance begin-
ning at the mine,
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Respondent maintaing that the coal in cars ticketed for transporta-
tion as above described did not become part of interstate commerce
until such cars reached Shamokin scales and were there weighed and
billed. But we think former opinions of this court require the con-
trary conclusion. The coal was in the course of transportation to
another State when the cars left the mine. There was no interrup-
tion of the movement; it always continued toward points as origin-
ally intended. The determining circumstance is that the shipment
was but a step in the transportation of the coal to real and ultimate
destinations in another State.

The judgment of the State court was therefore reversed and the
cause remanded for a new trial.

Emrrovers’ LiaBmiry—Rarnroap CoMpANTES—FEDERAL  STAT-
UTE—INTERSTATE CoMMERCE—OPERATION OF WaTer-Pumping Sta-
TioN—Erie B. Co. v. Collins, United States Supreme Court (May
17, 1920), 40 Supreme Court Reporter, page 450—William M.
Collins was employed by the Erie Railroad Co. in the operation of a
signal tower- and a water tank at the town of Burnsg, N. Y. In the
signal tower he set signals for trains engaged in both interstate and
intrastate commerce and at the water tank he pumped and supplied
water to both interstate and intrastate trains. The water tank was
equipped with a gasoline pumping engine. The engine was defective
and blew up, seriously injuring Collins and greatly disfiguring him.
He brought suit for damages under the Federal employers’ liability
act and was awarded a verdict by a jury and granted judgment by a
Federal district court. The railroad company then appealed to
the circuit court of appeals, where the judgment was affirmed, where-
upon the company brought the case to the Supreme Court on a writ
of certiorari. The sole contention was whether or not Collins was
engaged in interstate commerce. The Supreme Court, in holding
that he was so engaged, and affirming the decision of the trial court,
reviewed the cases cited and concluded:

These, then, being the cases, what do they afford in the solution of
the case at bar? As we have said regarding the essential character
of the two commerces, the difference between them is easily recog-
nized and expressed, but, as we have also said, whether at a given
time particular instrumentalities or employment, may be assigned to
one or the other may not be easy, and of this the cases are illustra-
tive. What is their determining principle?

1n the Pedersen case (229 U. S. 146, 33 Sup. Ct. 642 [Bul. No.
152, p. 85]) it was said that the questions which naturally arise:
“Was that work being done independently of the interstate com-
merce in which the defendant was engaged, or was it so closely con-
nected therewith as to be a part of it¢” Or as said in Shanks .
D, L. & W. R. R. Co. (239 U. S. 536, 36 Sup. Ct. 188 [Bul. No. 224,
p- 97]) was the “ work so closely related to it (interstate commerce)
as to be practically a part of it?” The answer must be in the
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affirmative. Plaintiff was assigned to duty in the signal tower and in
the pump house, and it was discharged in both on interstate commerce
as well as on iIntrastate commerce, and there was no interval be-
tween the commerces that separated the duty, and it comes therefore
within the indicated test. It may be said, however, that this case is
concerned exclusively with what was to be done, and was done, at
the pump house. This may be true,but his duty there was performed
and the instruments and facilities of it were kept in readiness for
use and were used on both commerces as were demanded, and the
test of the cases satisfied.

Another case (Erie R. Co. v. Szary, 40 Sup. Ct. 454) was decided
on the same grounds as the above, where a workman who was en-
gaged in drying sand for engines engaged in both interstate and
intrastate commerce was injured while getting a drink of water. It
was declared that he was engaged in interstate commerce when
injured.

Esprovers’ LiaBiLiry—RaiLroap CompaN1Es—FEDERAL STATUTE—
InTERSTATE CoMMERCE—REMOVING OLp Rains rrom RoapsEp—HA us-
turin v. Chicago & A. R. Co., Supreme Court of Illinois (February
20, 1919), 122 Northeastern Reporter, page 512.—Kusturin was in
the employ of the defendant railroad company which was engaged
in interstate commerce. Near Romeo the railroad maintains four
tracks, two main and two passing tracks, which are ballasted. Two
weeks previous to the accident the rails of these tracks were removed
and new ones put in their places. The old rails were allowed to lie
upon the roadbed. Xusturin and his fellow employees were engaged
in retamping the ties and removing the old rails. While loading an
old rail on a flat car under the supervision of a foreman one end of
the rail was thrown too soon causing the rail to fall upon Kusturin’s
foot and crushing it. He brought action under the Federal em-
ployers’ liability act for damages and the railroad contested his right
to bring the action on the ground that he was not at the time he was
injured engaged in interstate commerce. Judgment was allowed to
Kusturin and on appeal to the appellate court the judgment was
affirmed (209 Ill. App. 55) and the defendant brought error. In
affirming the judgment the court said in part:

The law governing the facts of the case considered often presents
a close question in this class of cases, and its application to such facts
by courts at times seems subtle; but, having in mind that Congress
has no power to deal with the question, except under its power to
regulate interstate commerce, it will be seen that precision in apply-
ing the provisions of the Federal employers’ liability act is perhaps
justifiable. As this is a Federal question, the views held by the
Federal court of last resort are therefore controlling. That court,
in the case of New York Central & Hudsen River Railroad Co. ».
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Carr, 238 U. 8. 260, 35 Sup. Ct. 780 [Bul. No. 189, p. 92], states the
doctrine underlying this class of cases as follows:

“ Each case must be decided in the light of the particular facts with
a view of determining whether, at the time of the injury, the em-
ployee is engaged in nterstate business or in an act which is so di-
rectly and immediately connected with such business as substantially
to form a part or a necessary incident thereof.”

The court, after reviewing the various cases holding both with and
against its decision, continued as follows:

It will thus be seen from this late case that the Federal court took
the view that an employee is within the Federal employers’ liability
act if the employment in which he is engaged at the time of his in-
jury is an incident to interstate commerce, even though it might
likewise be an incident to intrastate commerce. In the case at bar
the scope of the employment of the plaintiff was that of repairing
of tracks. Such repair work is, as we have seen, so connected with
interstate commerce as to be a part thereof. The work of loading
these old rails, while not the actual work of bolting in new rails,
was yet a part of the cleaning-up process made necessary by putting
in new rails. This work could not be said to in any way be an
incident to intrastate commerce. This case is therefore to be dis-
tinguished from those cases where the employment is changed from
work which is a part of interstate commerce to that which is a part
of intrastate commerce.

We are of the opinion that the removal of such old rails was a part
of the general work of repairing the track. The fact that if those
old rails remained on the right of way they would not have inter-
fered with the use of the track in interstate commerce is not con-
trolling in determining the question of whether the work of removing
them was practically a part of the repairing of the road. As we
view the matter, the removal of these old rails was an incident to
such repairing and necessary to a proper upkeep of the track. To
hold that such worki was not a part of repairing the track would
be analogous to holding that while the building of a scaffold which
surrounds a house under construction is a necessary part of the work
of construction, the removal of such scaffold when the house is fin-
ished is not. A house surrounded by a scaffold could, no doubt,
be used without such scaffold being taken down; but no one would
contend that it was not properly a part of the work of completing
such a house to remove the scaffold when its presence is no longer
necessary. So, in the repairing of the track, the removal of the old
rails is analogous to the removing of the tools used in making such
repairs or the removal of the hand car on which the materials were
conveyed to the place where the work was done. It was within the
scope of the work necessary to keep the track and roadbed in that
condition which good railroading demands, whether such railroad-
ing be interstate or intrastate. )

e are therefore of the opinion that defendant in error at the
time of his injury was engaged in interstate commerce and therefore
came within the purview of the act.

For an opposite conclusion on identical facts, see Perez ». Union
Pacific Co. (Utah Sup. Ct.), 173 Pac. 236, Bul. No. 258, p. 77.

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS, 131

Ewmrrovers’ Liasmiry—Raruroap Companies—FEDERAL STATUTE—
INTERSTATE COMMERCE—SAFETY APPLIANCE Acr—INgUrY TO SWITCH-
yaNn—Delaware, L. & W. R, Co. v. Peck, United States Circuit
Court of Appeals, Second Circuit (Dec. 11, 1918), 255 Federal Re-
porter, page 261 —R. G. Peck was employed as a switchman by the
railroad company, and while he was setting a brake on an open coal
car at Delawanna, N. J., which was being switched from one siding
to another, he was injured, losing his left arm and leg. The coal
car had come from Pennsylvania and was consigned to the Thomas
A. Hart Co. at Delawanna. When the car arrived this company
directed the car to be placed on the stub end of the “old switch,”
but later they directed that the car be switched from the “old
switch” to “ Hart siding,” and it was during this operation that
Peck was injured. Peck brought action under the Federal em-
ployers’ liability act and recovered judgment, and the railroad
brings writ of error to this court on the ground that Peck at the time
of his injury was not engaged in interstate commerce. Peck contends
also that the Federal safety appliance act was violated in that the
brake and brake step of the coal car were defective. In reversing the
judgment of the lower court in favor of Peck, the court rendered,
in part, the following decision:

Upon the undisputed facts we think the plaintiff was not engaged
in interstate commerce, and that the interstate journey had ended
at least when the car was placed by the direction of the Hart Co. at
the stub end of the old switch, and that the judge should have so
held as a matter of law. All switching thereafter in the yard for
the convenience of the consignee was intrastate commerce. This is
in accordance with our understanding of the decision of the Supreme
Court in Lehigh Valley Railroad Co. ». Barlow, 244 U. S. 183, 3/
Sup. Ct. 515 [Bul. No. 246, p. 95], reversing the decision of the
Court of Appeals of the State of New York.

But it is contended that, even if the plaintiff were engaged in
intrastate commerce, the defendant is absolutely liable under the
Federal safety appliance act, without regard to any question of
negligence, because the car was not equipped with an efficient hand
brake and proper brake step. This act laid down requirements as to
railroad equipment with which all carriers engaged in interstate
commerce must comply under the penalty of $100 for each and every
vielation. Of course, one of the class interided to be protected by
the act injured by the failure of a carrier to comply with it is en-
titled to recover damages (Texas & Pacific Railway Co. ». Rigsby,
241 U. S. 33, 36 Sup. Ct. 482), but not under the Federal employers’
liability act, unless he were at the time engaged in interstate com-
merce, which this plaintiff was not.

At this point the court stated that the injury was received in the

State of New Jersey, in which the status of employer and employee
is fixed by the workman’s compensation law, “ which we regard as
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excluding all other jurisdictions,”* thus also precluding a common-
law action, capable of being brought wherever the defendant could
be found. Section IT of the compensation law regulates elective com-
pensation, which is presumed in the absence of positive action to the
contrary. Proceeding, the court said:

The answer sets up this act as a defense and alleges that there was
no provision in the contract that section II should not apply, and
that the plaintiff had given no notice to the defendant before the
accident; wherefore he could not maintain the action. At the trial
the defendant offered to prove these allegations, but the court re-
fused to permit it, and the defendant excepted. We think this was
error. The New Jersey act creates a system to be enforced by the
court of common pleas of the county of New Jersey which would have
jurisdiction in a civil case. The employee is required to give notice
ot the injury to the employer within a fixed time. The compensa-
tion to be paid for the loss of a leg or a hand is a fixed proportion
of the employee’s daily wages for a fixed number of weeks, and this
compensation may be commuted by the court of common pleas into
one or more lump sums. That court is also to settle at the request
of either of the parties any dispute about compensation. For these
reasons we are of the opinion that the plaintiff can not maintain this
action in the District Court for the Southern District of New York.
There are some decisions of the courts of New York to a similar
effect. The judgment is reversed.

Emrprovers’ LiaBiLiry—RA1LROAD COMPANIES—FEDERAL STATUTE—-
InTERSTATE COMMERCE—SWITCHMAN— Wangerow v. Industridl
Board, Supreme Court of Illinois (Dec. 18, 1918), 121 Northeastern
Beporter, page 72}.—William Wangerow was employed by the Chi-
cago Junction Railway Co., which was engaged in the business of
switching cars for meat packers in the vicinity of the Union Stock
Yards in Chicago. Wangerow went to work one morning and as-
sisted ‘in switching a train of cars containing some interstate busi-
ness. His engine then proceeded without any cars to get water and
another train also containing interstate shipments, and while so pro-
ceeding he was thrown from the front fender of the engine and was
run over, sustaining injuries which resulted in his death. His widow
brought proceedings under the workmen’s compensation act of Illi-
nois, but the industrial board refused to grant an award, whereupon
she applied for a writ of certiorari and the case was certified to the
supreme court. In affirming the decision of the industrial board the
court said in part:

The question to be decided is whether the workmen’s compensa-
tion act of Illinois or the Federal employers’ liability act applies.

1 An opposite conclusion is reached in Ross v. Schooley, p. 138. See also the case of
Texas ete. R. Co. v, Rigsby (cited above), Bul. No. 224, pp. 205, 207.
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If Wangerow was engaged in interstate commerce at the time of his
injury, then the Federal act applies and there is no liability under
the Illinois workmen’s compensation act.

Whether the work done is interstate or intrastate depends upon the
immediate purpose for which such work is done.

In the case at bar the erew of which Wangerow was a member was
at the time of the accident moving the engine, with no cars attached,
from the work of setting the Laurel 'Street train, containing inter-
state cars, back toward Ashland Avenue for the purpose of there
moving the State Line train, also containing interstate cars. In each
case the moving of these trains was an act of interstate commerce.
The only purpose in crossing over the tracks where the injury oc-
curred was to move the engine from the point of completion of one
act of interstate commerce to the point of commencement of another
act of interstate commerce. That purpose controls, and Wangerow
was engaged in interstate commerce at the time of the injury. This
being true, the workmen’s compensation act of Illinois did not apply.

Eaxrproyrr’s LiasiLiry—RaiLroap CoMmpaNiEs—FEDERAL STATUTE—
INTERSTATE CoMMERCE—WORK oN Power Line SurpryiNe Errc-
TRICITY TO INTERSTATE TrAINS—WORKMEN’s CoMPENSATION—South-
ern Pacific Co. v. Industrial Accident Commission of California
et al., United States Supreme Court (Jan. 5, 1920), 40 Supreme
Court Reporter, page 130.—A lineman by the name of William T.
Butler was killed by an accident arising out of and in the course
of his employment with the Southern Pacific Co. Butler was en-
gaged in wiping insulators on a steel tower which supported electric
wires that supplied the company’s electric trains when he received
a shock and was thrown from the tower, receiving injuries from
which he later died. The company’s trains were engaged in both
interstate and intrastate commerce, and the electric wires from which
Butler received the shock were on the main line and supplied this
traffic with power. The only point in dispute is whether the work
Butler was performing was a part of interstate commerce, and thus
without the scope of the workmen’s compensation act of California
(Stat. 1917, p. 831). The California Supreme Court affirmed the
award of the industrial commission holding that the work Butler
was performing when he was killed was not in interstate commerce
(171 Pac., 1071, Bul. No. 258, p. 221). In arriving at this decision the
State court relied on Chicago, B. & Q. R. Co. ». Harrington (241 U. S.
177, 86 Sup. Ct. 517, Bul. No. 224, p. 105), where the United States
Supreme Court held that the removing of coal from a storage track
to a loading shed for the use of interstate trains was not work in
interstate commerce. The Southern Pacific Co. brought certiorari,
and the judgment of the Supreme Court of California was reversed.
The decision is in part as follows:
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Generally when applicability of the Federal employers’ liability
act is uncertzin the character of the employment in relation to
commerce may be adequately tested by inquiring whether at the
time of the injury the employee was engaged in work so closely
connected with interstate transportation as practically to be a part
of it. (Pedersen v. Delaware, L. & W. R. R. Co., 229 U. S. 146, 151,
33 Sup. Ct. 648 [and other cages cited].)

Power is no less essential than tracks or bridges to the move-
ment of cars. The accident under consideration occurred while de-
ceased was wiping insulators actually supporting a wire which
then carried electric power go intimately connected with the pro-
pulsion of cars that if it had been short-circuited through his body
they would have stopped instantly. Applying the suggested test, we
think these circumstances suffice to show that his work was directly
and immediately connected with interstate transportation and an
essenitial part of it.

The judgment of the court below is reversed and the cause re-
manded for further proceedings not inconsistent with this opinion.

EmrroYERs’ LiaBiniry—Rarirosp ComPANIES—F EDERAL STATUTE—
Liapiurry or Tairp Parry—dJoinper o Parries—Cott v. Erie R. Co.
et al., Supreme Court of New Y ork, Appellate Division, Fourth De-
partment (Dec. 5, 1919), 179 New York Supplement, page 4S8—
The Buffalo Creek Railroad Co. connected the railway lines of the
Erie Railroad with thoge of the Lehigh Valley Railway and was
operated under a lease jointly by both railroads. Cott was employed
by the Lehigh Valley Railroad Co. and was killed in the course of his
employment while engaged in interstate commerce. The accident
oecurred on the Buffalo Creek Railroad and was due to the negligent
act of leaving open a switch connecting the main track with a lumber-
yard spur. Cott’s administratrix brought action against both the
Erie and the Lehigh Valley Railroads, against the Erie at common
law and against the Lehigh Valley under the Federal statute, and
recovered judgments against both. The FErie Railroad Co. claims
that the court erred in not permitting the Federal employers’ lia-
bility act to be applied to it. The decision of the court affirming
judgment is in part as follows:

The duty of keeping the track and switch in proper condition for
use rested upon the Lehigh and Erie companies jointly as lessees and
operators of the Buffalo Creek Railroad Company, but plaintiff’s in-
testate being at the time an employee of the Lehigh and engaged with
it in interstate commerce the liability of the Lehigh is governed exclu-
sively by the Federal employers’ liability act, and the negligence
relied on and submitted to the jury is by reason of a “ defect or in-
sufficiency ” in its “tracks and roadbed ” being one of the grounds
of liability in section 1 of the Federal act. But as the relation of mas-
ter and servant did not exist as between the Erie Company and plain-
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tiff’s intestate, the Federal act does not apply or aflect the liability of
the Erie Company, which is governed by the commeon law.

_In behalf of the Erie Company it is urged on this appeal that plain-
tiff’s sole remedy is under the Federal employers’ liability act, and
that, recovery under that act having been had by the jury’s verdict
against the Lehigh, there can be no further recovery against the Erie.
It is quite true that the Federal act is controlling in cases where it
applies, and that the liability imposed by that act is exclusive of all
other liability as between an injured employee and his employer, but
the act has no application whatever to an injury inflicted upon an
employee engaged in interstate commerce by a third party whe is
not an employer.

The judgments were therefore affirmed.

On this hearing the point was raised that the joinder of the com-
mon-law and statutory actions was improper. The court admitted
that it was subject to demurrer to the complaint, but no action hav-
ing been timely taken the question could not now be raised.

Emprovers’ LiapiLiry—Rarroap CoMpANTES—FEDERAL STATUTE-—
Liasiniry or Trirp Parry—dJoinper oF PArries—EMreLoYer ANp FEL-
row ServanT—Lee v. Central of Georgio Ry. €o. et al., Supreme
Court of the United States (Mar. 1, 1920), 40 Supreme Court Re-
porter, page 254 —Lee was injured while in the employ of the Cen-
tral of Georgia Railway Co., being at the time engaged in interstate
commerce. He claimed that his injuries were the result of the joint
negligence of the employer and an engineer. He sued both of them
jointly to recover damages from the company under the Federal em-
ployers’ liability act (Comp. St., secs. 8657-8665) and from the indi-
vidual defendant under the common law. Lee stated his cause of
action in a single count against both defendants. The defendants
demurred on the ground of misjoinder of causes of action, but the de-
murrers were overruled and judgment was rendered for the plaintiff,
whereupon the defendants appealed. The Georgia Court of Appeals
certified the case to the State supreme court, which declared the
joinder not permissible. The court of appeals then reversed the de-
cision of the trial court, and Lee appealed to the United States
Supreme Court, declaring that he was being deprived of his rights
under a Federal law. The United States Supreme Court affirmed the
decision reversing the trial court. The following is in part the
opinion handed down by Mr. Justice Brandeis:

The Federal employers’ liability act does not modify in any re-
spect rights of employees against one another existing at common
law. To deny to a plaintiff the right to join in one count a cause
against another employee with a cause of action against the employer
in no way abridges any substantive right of the plaintiff against the
employer. The argument that plaintiff has been discriminated
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against because he is an interstate employee is answered, if answer
be necessary, by the fact that the Supreme Court of Georgia has
applied the same rule in Western & Atlantic R. R. et al. ». Smith,
144 Ga. 737, 87 S. E. 1082 (22 Ga. App. 437, 96 S. E. 230), where
it refused under the State employers’ hability act (Civ. Code 1910,
2782 et seq.) to permit the plaintiff to join with the employer another
railroad whose concurrent negligence was alleged to have contributed
in producing the injury complained of. If the Supreme Court of
Georgia had in this case permitted the joinder, we might have been
required to determine whether, in view of the practice prevailing in
Georgia, such decision would not impair the employer’s opportunity
to make the defenses to which it is entitled by the Federal law. For,
as state% by its supreme court in this case (147 Ga. 428, 431,94 S. E.
558, 560) :

“If the carrier and its engineer were jointly liable under the con-
ditions stated in the second question, a joint judgment would result
against them, and they would be equally bound, regardless of the
fact that the duties imposed upon them are not the same. The jury
would have no power in such a case to specify the particular damages
to be recovered of each, since Civil Code, section 4512 (providing for
verdicts in different amounts against the several defendants), is not
applicable to personal torts.”

But we have no occasion to consider this question. Refusal to per-
mit the joinder did not deny any right of plaintiff conferred by
Federal law,

Emrrovers’ LiasiLiry — Rarmroap CoMPANiES — FEDERAL STAT-
UTE—SAFETY APPLIANCE Aor—Gras Irons oN Cars—Boehmer v.
Pennsylvania R. Co., United States Supreme Court (Apr. 19,
1920), 40 Supreme Court Reporter, page }09.—DBoehmer was em-
ployed by the defendant company as a brakeman. While working
about his train at night he became injured. The injury occurred
when Boehmer attempted to board a car which had grabirons only
on diagonal corners, he having in the darkness reached for a grab-
iron on a corner of the car where there was none, under the mis-
taken belief that the car was equipped with grabirons on all four
corners. He claimed that the car was improperly equipped and sued
under the Federal safety appliance act. In affirming the judgment
of the circuit court of appeals in favor of the defendant (252 Fed.
553;165 C. C. A. 8), Mr. Justice McReynolds, expressing the opinion
of the court, said in part:

Section 4 of the safety appliance act of 1893 (27 Stat., 531 Comp.
St. 8608), provides:

“ That from and after the first day of July, eighteen hundred and
ninety-five, until otherwise ordered by the Interstate Commerce
Commission, it shall be unlawful for any railroad company to use
any car in interstate commerce that is not provided with secure
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grabirons or handholds in the ends and sides of each car for greater
security to men in coupling and uncoupling cars.”

Petitioner insists that the act of 1893 was designed for the safety
of employees and specified grabirons or handholds in the end and
sides of each car as one of the essential requirements. That while
it did not specifically command that these should be placed at all
four corners, this was the obvious intent. But the courts below con-
curred in rejecting that construction, and we can not say they erred
in so doing. Section 4 must be interpreted and applied in view of
practical railroad opinions; and having considered these the courts
below ruled against petitioner’s theory,

Likewise, we accept the concurrent judgment of the lower courts,
that the carrier was not negligent in failing to give warning con-
cerning the use of cars with handholds only at two diagonal corners.
Whether this constituted negligence depended upon an appreciation
of the peculiar facts presented, and the rule is well settled that in
such circumstances where two courts have agreed we will not enter
upon a minute analysis of the evidence. (Chicago Junction Railway
Co. ». King 222 U. 8. 222, 32 Sup. Ct. 79, 56 L. Ed. 173.)

The judgment is affirmed.

Emprovers’ LiasiLiry—Raitrosp CompaNies—INTERSTATE CoOMe
MERCE—REPAIRING Locomortve—C hicago, RB. I. & P. Ry. Co. v.
Cronin, Supreme Court of Oklahoma (Dec. 10, 1918), 176 Pacific
Reporter, page 919.—Cronin, who was employed as a coach cleaner
by the railroad company, was directed to aid in jacking up an engine.
He and one other man proceeded to do this, but were unsuccessful
owing to the fact that it was too heavy for them. Cronin’s assistant
let go without notice and the lever came down with a jerk, striking
Cronin and injuring him. The engine was one regularly used in
interstate commerce, but was at the time in a roundhouse for repairs.
The court, in affirming a judgment in favor of Cronin in an action
brought under the State employers’ liability act, said in part:

It is contended that the judgment must be reversed for the reason
that the trial court tried the cause as governed by the laws of the
State and not the Federal liability act; the theory of the company
being that Cronin was engaged in interstate commerce because he was
working on an engine which, when in service, pulled an interstate
passenger train. The engine had been taken out of service and
placed in the shop for repairs. It was not being used in commerce
of any kind ; it was “ dead.” The fact that the repairs had been made
and the engine placed back in service in time to make its regular
trip from Sayre, Okla., to Amarillo, Tex., does not necessarily mean
that the engine was not out of service in the meantime. We can not
agree with the plaintiff in error (railway company) that this broken
down engine was in interstate commerce at the time of the accident;
indeed, it was not in commerce of any kind. It was “dead,” under-
going the repairs necessary to placing it in commerce.
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Emprovers’ Liapnrry—Rarroap CoMPANIES—SAFETY APPLIANCE
Acr — IntersTATE CoMMEERCE — EFFEcT OF StaTE COMPENSATION
Acrs—Ross v. Schooley, United States Circuit Court of Appeals,
Seventh Circuit (Jan. 7, 1919), 257 Federal Reporter, page 290.—
Schooley, an employee of the defendant (appellant here), met his
death in Illinois by reason of defective car couplers. Ross is the re-
ceiver for the Toledo, St. Louis & Western Railroad Co. Schooley’s
administratrix omitted to aver and prove that at the time of the acci-
dent he was engaged in interstate commerce. Because of this Ross
contends that Schooley’s exclusive right and remedy were under the
Ilhneis workmen’s compensation act. The railroad on whieh Sehooley
was working was an interstate railroad engaged in interstate business,
but at the time of the injury Schooley was working on intrastate cars.
On the question of the necessity that the plaintiff, in order to recover
under the Federal safety appliance act, must have been himself en-
gaged in interstate commerce at the time of the injury, the court,
affirming the decision of the lower court in favor of the plaintiff, said
in part:

Inasmuch as the Congress has created the liability for damages for
injury or death resulting from violation of the safety appliance act,
no State legislature can alter or impair the Federal right by passing
compensation acts.

It is immaterial whether the injured employee was at the moment
engaged in interstate or intrastate commerce, because the congres-
sional power that was called into play was the power to prescribe
the equipment of interstate carriers for the protection of all persons
upon such roads, both employees and travelers, regardless of their
participation in interstate commerce. A State legislature therefore
has no more power to curtail the Federal right of an employee than
of a traveler.

What effeet a State compensation law has upon the right under the
safety appliance act of an employee, who was injured through de-
fective appliances while coupling intrastate cars on an interstate rail-
road, has not beenr direetly involved in any case in the Supreme Court
cited by counsel or found by us. But our conclusion, which rejects
a result that would make the operativeness of the act dependent upon
legislative wills of the several States, and which aligns that aet with
the employers’ liability aet in substantive and proeedural effect, i§
supported by our understanding of Schlemmer ». Buffalo ete. Ey.
Ce., 205 U. 8. 1, 27 Sup. Ct. 407 [Bul. Ne. 71, p. 385]; New York etc.
R. Co. ». Winfield. 244 U. S. 147, 37 Sup. Ct. 546 [Bul. No. 246, p. 260].

Emproyers’ LiasiLiry—RaiLroap CoMPANIES—SA¥FETY APPLIANCE
Acr—Power Braxes—Hodgman v. Sandy River & R. L. R., Su-
preme Judicial Court of Maine (June 18, 1919), 107 Atlantic Re-
porter, page 30.—This was an action for damages by the widow of
Hodgman for the death of her husband who had been an engineer in
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the employ of the defendant. Hodgman’s death eccurred by the
derailment of a locomotive which he was operating. It appears that
although the locomotive had been equipped with a device to make it
balance more evenly on its springs, the Federal safety appliance act
of 1898 (ch. 196, 27 Stat. 531), requiring that locomotives engaged
in interstate commerce must be equipped with power driving wheel
brakes, had not been complied with. The defendant railroad in ap-
pealing claims that it had made a substantial compliance with the
safety appliance law and that the deceased had been negligent in run-
ning the engine too fast. In deciding the points the eourt said in
part:

The defendant’s counsel frankly admits that “ technieally the deé-
fendant was in violation of the safety applianee act” (U. 8. Comp. St.,
secs. 8605-8612) and argues that improvements were made which
amount to a substantial compliance with the statute, but we find no
warrant for saying that a mechanical contrivance for equalizing the
distributing of the weight on the springs, an improvement in ne way
affecting the speed of any engine, is a substantial compliance with
the statute requirement that the engine shall be equipped with a
power-driven wheel brake.

Counsel further argues that an additional and vital question was,
“ Did the absence of the driver brakes from the engine contribute in
whole or in part to the speed of the train?” and insists that it did
not. This, like all the other questions here noted, was the subject of
very eareful inquiry both in the examination in ehief and in cress-
examination, and was necessarily, from the very nature of the case, a
leading question, and as necessarily associated with all the other ques-
tions submitted to the jury. That it was submitted to the jury with
proper instruction is apparent.

In our view there can be no such thing as substantial compliance
shown to relieve the defendant from strict compliance with the
statute.

The judgment was therefore affirmed.

Emprovers” Lissniry—RreLEsse—ErrecT oF RELEasE As To SURr-
eroN Cmareep wrrH Mavpracrice—Hooyman v. Recve, Supreme
Court of Wisconsin (Jan. 7, 1919), 170 Northwestern Reporter, page
282.—The plaintiff Hooyman was injured while in the employ of
the Appleton Coated Paper Co. and Dr. Reeve was employed as
physician and surgeon of the company to attend his injuries. Some
time after the injuries were sustained Hooyman executed a release
to the Appleton Coated Paper Co. for the consideration of $3,000 by
which he acknowledged full satisfaction and discharge of all claims,
acerued or to accrue, in respect to all injuries or injurious results,
direct or indirect, arising from or to arise from the injuries sustained
by him. This action is now brought by Hooyman for the malpractice -

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



140 DECISIONS OF COURTS AFFECTING LABOR,

of the doctor, Reeve. The defendant Reeve claims that the release
to the paper company operates as a release as to him also. The lower
court granted the plaintiff judgment. On appeal this court reversed
the lower court, speaking in part as follows:

Now it seems clear from the facts stated in the answer including
the release that the plaintiff accepted the payment mentioned in the
release in full satisfaction for all injuries sustained, including the
injuries caused by the alleged malpractice. The plaintiff being paid
for all damages which he sustained, has no cause of action against
the defendant for the same claim or any part of it.

The receipt is very broad, and manifestly was intended to cover
all damages sustained by plaintiff, as well for the alleged mal-
practice as for the original injuries. The receipt acknowledges “ full
satisfaction and discharge of all claims, accrued or to accrue, in re-
spect to all injuries or injurious results, direct. or indirect, arisin
or to arise from” the accident in question. The plaintiff obtaine
satisfaction for injuries sustained, and is entitled to but one satis-
faction.

We are convinced that the answer set up a good defense, and that
the demurrer (to it by plaintiff) should have been overruled.

EmprovERS’ LiaBiLiry—ReLEASE—EFFECT OF RELEASE AS TO SUR-
¢eoN Gumry or Maveracrice—Purchase v. Seelye, Supreme Judi-
cial Court of Massachusetts (Dec, 30, 1918), 121 Northeastern Re-
porter, page 413~—~Edward R. Purchase was injured while in the
employ of the Boston & Albany Railroad. His injury was a rupture
in his right groin and he went to the defendant physician for treat-
ment. Dr. Seelye, the defendant surgeon, performed an operation on
the plaintifi’s left side. When the plaintiff called the surgeon’s atten-
tion to this fact the surgeon said that he had mistaken him for an-
other patient who had hernia in his left side. Later Purchase, the
plaintiff, executed a release to the railroad company “of all claims
and demands” he might have against it as a result of the injury sus-
tained while working on the road “ arising or which may arise out of
said injury.” He then brought action for damages against the sur-
geon for negligent treatment and recovered judgment, which on
appeal was affirmed. The defendant surgeon claimed that the re-
lease to the railroad company operated as a release to him also. The
court below adopted this view, and the plaintiff excepted. The su-
preme court sustained the exceptions, saying in part:

The railroad company could not be held liable because of his mis-
taken belief that he was operating upon some other person other than
the plaintiff; sych a mistake was not an act of negligence which
could be found to flow legitimately as a natural and probable con-

sequence of the original injury, and a ruling in effect to the contrary
could not properly have been made. The fact that the mistake made
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by the defendant might possibly occur is not enough to charge the
railroad company with liability; the unskillful or improper treat-
ment must have been legally and constructively anticipated by the
original wrongdoer as a rational and probable result of the first
injury. This is the true test of responsibility, and it can not be
exten&led to cover the facts in the present case as shown by the
record.

We are of the opinion that the act of the defendant in operating
on the wrong side was a wholly wrongful, independent, and inter-
vening cause for which the original wrongdoer was in no way
responsible.

If we assume that the release is valid and a bar to any claim which
the plaintiff had against the railroad company, still a majority of
the court are of the opinion, for the reasons stated, that it is not a
defense to the present action and was not admissible in evidence.

The finding of the court below that the release was a bar to the suit
against the surgeon was therefore overruled.

Ewmrrovers’ Lissiviry—Rures or Orpoers oF Emprovers To Em-
PLOYEES—CoMrLYING WITH CoMManD Cavuse oF INgury—Fillippon
v. Albion Vein Slate Co., United States Supreme Couwrt (May 19,
1919), 39 Supreme Court Reporter, page 435.—The action was
brought by Donato Fillippon, a former employee of the defendant,
for damages for the loss of his right arm.- Fillippon was em-
ployed as a “ rubbish man ” or general laborer by the defendant com-
pany about its slate quarry. When large blocks of slate were blasted
loose it became necessary to block them up in order that chains might
be placed around them. It was customary when it was necessary to
push a wedge or block far under the block to do so with the aid of a
stick. Fillippon was placing some wedges under a large block of
slate when it became necessary to use a stick. He requested permis-
sion from the foreman to get a stick, but was commanded to place
the wedge under the block with his hand. While he was doing this
the rock slipped and fell upon his arm, erushing it so that it had to
be amputated. The circuit court of appeals affirmed a judgment of
the trial court, which had refused to allow damages on the ground
that he was guilty of contributory negligence. In reversing this de-
cision and sending it back for further proceedings the court rendered
an opinion in part as follows:

The case was governed by the law of Pennsylvania, where the in-
jury was received and the trial took place. (Rev. Stat., sec. 721
(Comp. St., sec. 1538).) The law of that State, as it stood when the
cause of action arose, is expressed in repeated decisions of its court
of last resort to the following effect:

“ Where the servant, in obedience to the requirement of the master,
incurs the risk of machinery, which though dangerous, is not so much
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so as to threaten immediate injury, or where it is reasonably prob-
able it may be safely used by extraordinary caution or skill, the rule
is different. In such case the master ig liable for a resulting acecident.”

In the present case the trial judge recognized this to be the appli-
cable rule of law when originally instructing the jury, for he said:

“Of course, if the master gives positive orders to go on with the
work, under perilous circumstances, the servant may recover for an
injury thus incurred, if the work was not inevitably or imminently
dangerous.”

But this was neutralized and the jury probably led astray, when
in the supplementary instruction they were told, in effect, that if,
when plaintiff obeyed the foreman’s order by putting the wedge
beneath the heavy block of slate with his hand, he fully appreciated
the attendant danger and had suffieient time to consider, and if the
situation was such as would have made a reasonably prudent man
disobey the order, and he went ahead in spite of the dangers known
to him and apparent, he was guilty of contributory negligence. The
effect of this was to bar a recovery if the plaintiff knew of the at-
tendant danger, although he did not know or have reason to suppose
that the danger was inevitable or imminent, that is, immediately
threatening. We suppose it hardly could have been a point in dis-
pute that plaintiff knew that the operation of pushing the wedge
beneath a large block of slate with his hand was dangerous, for he
was familiar with the work, knew what safeguard was customarily
taken against this danger, expressed a fear of it upon the particutar
oceasion, and requested time to get an implement to be used for
his safety accordmg to the custom. It was at this precise moiment,
according to the testimony, that the foreman or superintendent told
him to “go ahead, go ahead ”; and under the Pennsylvania decisions
he was entitled to rely upon the judgment and order of hig superior
if the work was not inevitably and imminently dangerous.

The judgment refusing damages was therefore reversed and the
case remanded for a new trial.

Evmrrovers’ Liapinity—Sare AppLiaxces—Derective Toor—A7r-
kansas Cent. R. Co. v. Goad, Supreme Court of Arkansas (Novw. 18,
1918), 206 Southwestern Reporter, page 901.—Goad was an experi-
enced railroad section hand. He was employed by the defendant
railroad company in that capacity and was put to work nipping ties
while other employees spiked the rails to the ties. To deo this work
one placed an iron bar, called a lining bar, under the tie and raised it
up so that it rested firmly against the rail. Goad was given an old
and worn hning bar with which to perform the service. The teol
had been in tise for over 20 years and had never been inspected or re-
paired, and as a result it was worn smooth and defective. While
nipping a tie Goad’s bar slipped and he fell 3 or 4 feet against a
jack, injuring his side and resulting in traumatic pneumonia. Goad
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brought this action for damages and recovered in the lower court.
On appeal the judgment was aflirmed, the court saying in part:

Counsel for the company invokes what is commonly called the
“gimple-tool doctrine,” and cites in his brief cases from other courts
holding that certain tools are of a nature so simple as that no duty of
inspection or repair is due the servant from the master, and we are
asked to say as a matter of law that the lining bar which the ap-
pellee was using at the time of his injury was a tool of this character,
We are, however, unable to accept this view. We said in the case of
Avrnold ». Doniphan Lbr. Co., 130 Ark. 486, 198 S. W. 117, that the
simple-tool doctrine, as such, had never had recognition by this court,
and in the case of C. R. I. & P. Ry. Co. ». Smith, 107 Ark. 512, 156
S. W. 166, we said that no hard and fast rule could be laid down by
which the courts could determine in a given case whether or not a
tool or appliance furnished a servant for his use was of a nature so
simple that the master, exercising ordinary care in furnishing his
servants reasonably safe tools with which to perform their work,
should have inspected it. We think that the case of Railway Co. .
Smith, supra, is similar in principle to the instant case, and an-
nounces the doctrine which is controlling here. That was a case in
which the defective tool was a hammer, and it was there insisted (as
here insisted) that no duty of inspection was owing to the servant,
‘We there said that:

“ Neither can we say, as a question of law, that under all the facts
and circumstances adduced in evidence that an unskilled laborer of
ordinary intelligence should have known that the hammer was de-
fective and should have known and appreciated the dangers that he
was exposed to by reason thereof.”

Emprovers’ LiapiLity—Sare INSTRUMENTALITIES—GUARDS FOR
CoGwHEELS — AGRICULTURAL WORK — CorN SHELLER — Hainer v.
Churchill, Supreme Court of lowa, (Sept. 16, 1919), 173 Northwest-
ern Reporter, page 882.—The defendant Churchill owned a steam-
traction engine, which he used for corn shelling, road grading, thresh-
ing of grain, and similar work. He employed Hainer to operate the
engine and assist in the work performed. While engaged in shelling
some corn Hainer wag seriously injured by having his hand caught in
the exposed cogs of the sheller and so crushed that the hand had to be
amputated. Hainer sued for damages under a statute (lowa Code
Supp., sec. 4999a2) providing in part as follows:

It shall be the duty of the owner, agent, superintendent, or other
person having charge of any manufacturing or other establishment
where machinery is used, to furnish and supply or cause to be fur-
nished and supplied therein, belt shifters or other safe mechanical
contrivances for the purpose of throwing belts on and off pulleys,
and * * * all saws, planers, cogs, gearing, belting, shafting, set
screws and machinery of every description therein shall be properly
guarded.
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He was allowed damages and the defendant appealed, claiming
that a proper interpretation of the phrase “ manufacturing or other
establishment ” would exclude his work from the scope of the law,
because he was not engaged in manufacturing or any similar work.
The court refused to take this view, declaring that the statute should,
be given a broad interpretation, but ruled, however, that the statute
was not intended to cover agricultural machinery and reversed the
decision. The opinion in part is as follows:

In these days there are very few lines of human labor in which
the aid of machinery is not more or less common. In agriculture, in
which, until more recent years, other motive power than thgt of
man and his domestic animals was unknown, the employment of
steam, gas, and electricity is becoming increasingly common, and
the machinery for farm work becomes more and more varied. So,
too, the agricultural laborer who serves others for hire is able often
to equip himself with machines and power appliances by which he
accomplishes larger results in materially less time than was possible
under more primitive conditions.

But there 1s a material distinction which every one recognizes
between employments in agriculture and employments in manufac-
ture, mechanics, and other industrial pursuits having no immediate

_connection with or dependent upon the cultivation of the soil. The
distinction is clear, though there may be and are border-line instances,
where it may become confused in application. The reason for the
statutory protection afforded by Code Supp., p. 4999a2, is very per-
suasive as relates to the latter class, but is by no means so apparent
in the former. In the former, machinery is much more universally
employed; it is much more complicated and employees in vastly
greater numbers work about it and are exposed to its dangers. This
distinction is impliedly recognized in the statute, and in so far as
machinery and employees are engaged in strictly agricultural or
farm labor we are of the opinion the law to which we have referred
has no application. That corn shredding by machinery falls within
the class of agricultural or farm labor has already been decided by
this court. (Slycord ». Horn, 179 Towa, 936, 162 N. W. 249.) And
there is no sound reason for otherwise classing the work of corn
shelling. The job which defendant undertook to perform for Augus-
tine was a farm labor, and plaintiff in assisting therein was engaged
in an agricultural employment, and he has no right of action under
the provisions of Code Supp., p. 4999a2,

-

Ewmrrovers’ Liapinrry—Sare Prace—Fire Escapes—CoNsTIiTU-
TIONALITY OF STaTUTE—Dotson v. Louisiana Central Lumber Co.,
Supreme Court of Louisiana (Nov. 4, 1918), 80 Southern Reporter,
page 205—This action is a suit for damages by Bertha Dotson
for the death of her husband while in the employ of the defendant
company. Dotson had been employed by the lumber company as
a saw filer and was put to work on the third floor of the company’s
mill. The mill was not provided with fire escapes and there was
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only one method of egress from the third floor, which was an internal
stairway. A fire broke out between the first and second floors which
was accompanied by a dense smoke which ascended some band-saw
shafts and speedily enveloped the building. Dotson was caught.
on the third floor and was presumably asphyxiated and burned to
death. The company defends itself on the ground that the plaintiff
failed to allege the particular facts from which she deduces that
the fire originated through defendant’s negligence ; and on the ground
that the fire escape law which it had violated is unconstitutional.
Judge Leche, in affirming the judgment of the lower court in favor
of the plaintiff, said in part:

In the present case the deceased, an employee of the defendant,
was carrying out the duties of his employment in the place provided
by his employer for the performance of such duties when he was
overwhelmed and lost his life by a fire which was kindled out of his
sight, in appliances under the control and in the presence of de-
fendant’s agents. Under these circumstances, such an unusual fire
must be presumed to have originated through defendant’s fault, and
its cause is certainly more properly within the knowledge of de-
fendant than of the plaintiff. We are therefore of the opinion that
the doctrine of res ipsa loquitur most aptly applies to this case,
and that the burden is upon the defendant to clear itself of imputed
negligence.

Defendant’s attack upon the constitutionality of act 171 of 1914
rests on the assertion that it creates a civil liability by one person
or class of persons in favor of other persons, that no mention thereof
is made in the title, and therefore that the provision creating such
liability contravenes the provisions of article 31 of the constitution.
Defendant further contends that said act is not self-operative and
not alleged to have been made operative by the State labor com-
missioner or the State fire marshal, and therefore that its provisions
can not be invoked against it in this case. .

The purpose of the act, as clearly stated in its title, is to preserve
the safety of persons from the dangers of fire and panic in certain
buildings. The several provisions in the body of the act make it
the duty of owners of buildings having more than two stories to
erect fire escapes, and the specifications for such fire escapes are
minutely detailed. The duty to erect such fire escapes is mandatory
except where the State labor commissioner finds that such fire
escapes are not necessary. We do not understand the act to say or
to mean that the duty to erect fire escapes only arises or comes into
existence after notice by the State labor commissioner or fire marshal
has been served upon the owner of the building, though it may be
that before an owner may be criminally prosecuted such notice may
be served upon him. We are therefore clearly of the opinion that the
duty to erect fire escapes is imposed upon owners of such buildings by
the law itself, without action or intervention either by the State
labor commissioner or the fire marshal, and to that extent the act
is self-operative. The nonperformance of that duty then becomes
negligence per se. It seems equally clear to us that the provision

51706°—22——10
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of section 4 of the act, which does not create but only recognizes
a right of action for damages, is constitutional and not in contraven-
tion -of article 31 of the constitution. If the last paragraph of
section 4 were effaced and eliminated from the act, defendant’s
alleged liability, resting upon the provisions of article 2315, C. C.,
would not be thereby affected or lessened.

Judge O’Niell concurred in the decree but disagreed that the
doctrine-of res ipsa loquitur should apply to the case, stating that
in his opinion the violation of the fire escape law was suflicient to
uphold the plaintiff’s case. '

EMpPLOYERS’ LIABILITY—SAFE PracE—ScarroLpiNe—Propulonris
v. Goebel Const. Co., Supreme Court of Missouri, Division No. 2
(July 5, 1919), 215 Southwestern Reporter, page 792 —Propulonris
was a common laborer in the employ of the defendant company. He
and three other workmen were working on a scaffold suspended by
chains from the roof of the building in which they were working on
some concrete forms when the scaffold or platform gave way and pre-
cipitated the men to the floor below. Plaintiff was injured in this
fall and upon bringing suit therefor recovered damages. The de-
fendant employer appealed claiming the plaintiff was required and
had failed to prove any specific act of negligence on its part. The
eourt affirmed the judgment in favor of Propulonris and said in
part:

However, was it necessary to prove a specific act of negligence as
the cause of the falling of the scaffold? Where the statute imposes
a duty to provide safety appliances of any kind for protection of
persons from injury, the fajlure of the duty imposed is negligence

er se.

P Tt is contended by the defendant that besides the mere fact that
the platform gave way there would have to be some proof of a
specific defect 1n it. The statute, section 7843, requires that the struc-
ture “shall be well and safely supported * * * and so secured
as to insure the safety of persons working thereon.” The use of this
language would indicate that a collapse or giving way of such plat-
form and consequent injury would raise a prima facie presumption
that the employer had failed of his duty and would place the burden
upon him to show that it gave way without any negligence on his
part.

Emrrorer’s Lasasimrry—Sare Prace—WarNmNg 10 WORKMEN—
Porsontxe rromM Hanorine Creosotep Ties—Colling v. Pecos & N. T
By. Co., Commission of Appeals of Texas (May 28, 19193, 212 South-
western Reporter, page 477.—While in the employ of the defendant
railway company and at work in charge of a section gang of laborers
which was engaged in unloading some railroad ties which had been
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treated with a preservative known as “ creosote ” and which were still
wet, Collins, the plaintiff, got his face and hands poisoned as a result
of contact with the wet “ creosote.” The poison caused constitutional
disorders in Collins, so that he was permanently injured. Judgment
was awarded to plaintiff, but on appeal the decision of the lower
court was reversed by the court of appeals on the ground that “ creo-
sote” not having been known by chemists or physicians to cause con-
stitutional disorders before, such effect on Collins could not have
been foreseen so as to require the defendant company to warn him

. of the danger. In reversing the court of appeals and aflirming the
judgment of the trial court in favor of Collins, the commission of
appeals said in part:

We believe that the correct rule for determining negligence is that
where there is reason to anticipate, from the character of the services
required and the manner of their performance, some injury may
result to the servant the duty is incumbent to exercise such care de-
manded by the relationship as will prevent the injury, and the failure
so to do becomes actionable in the event injury follows the breach of
duty. We are not willing to subscribe to the rule that requires the
master to anticipate all ensuing results which flow from the breach
before duty arises to exercise care to prevent the consequences. An-
ticipation 1s applied in the determination of negligence vel non. If
no injury may be anticipated, no duty is breached by a failure to
exercise care; but if anticipated injury may result, then the duty
arises. Negligence rests primarily upon two elements: First, reason
to anticipate injury; and, second, failure to perform the duty arising
on account of that anticipation. Negligence may exist abstractly,
but to render it actionable it must be concretely incorporated into
some injury.

In the instant case defendant’s negligence caused anticipated
injury. The testimony is conflicting as to whether the permanent
injuries flowed from that negligence naturally and were the proxi-
mate consequences of same. There is evidence in the record requir-
ing the submission of this question to the jury, and upon which it was
authorized to find that issue for the plaintiff.

Ewmprover’s LiasiLiry — WorkMEN’s  (CoMPENSATION — OCCUPA-
T10NAL Diseases—Zajkowski v. American Steel & Wire Co., United
States Circuit Court of Appeals, Siwth Circuit (Dec. 5, 1918), 258
Federal Reporter, page 9—Mike Zajkowski was employed by the de-
fendant company and for two years had been intrusted with the
operation of a rolling mill. The rolls he operated were used to turn
out a high grade of steel sheets, which before coming to the mill were
treated with various oils and chemicals and upon leaving the mill
were very shiny and glossy, “ almost as bright as a mirror.” Plaintiff
was compelled in the performance of his duties and the inspection of
his work to strain his eyesight more and more as time went on. This
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was due to the glare of strong lights reflected from the bright metal.
Finally the combined action of the chemicals used to treat the metal
and the excessively bright lights reflected into his eyes caused plain-
tiff to lose his eyesight and his health, so that he was no longer able
to work. He sued defendant for damages. Judgment was rendered
in favor of the employer on the ground that under the workmen’s
compensation act of the State (Ohio), it was immune from any right
of action. In reversing this judgment the court held, in part:

In the view of the learned trial judge, the workmen’s compensation
act (102 Ohio Laws, p. 524) gave to defendant immunity from any
right of action that might otherwise have accrued to plaintiff under
the facts alleged in his petition. Laying that act to one side for the
present, we think the petition states facts constituting a cause of
action for damages due to an occupational disease which was incident
to the work plaintiff was performing. Diseases of occupation have
been the subjects of much concern and investigation both abroad and
in our own country. Such diseases, of course, signify causes and con-
ditions, whether natural or artificial, which attend the performance
of work and injuriously affect the persons exposed. .

The case set out in the petition falls well within principles of the
common law. The general rule is that where an employer places
and continues an employee for a substantial length of time 1n the
regular performance of work and under conditions which, in the
absence of preventive means and precautions, are calculated to en-
gender in the employee a disorder of serious and injurious character,
regardless of the name by which the disease is known, it is the duty
of the employer to warn and instruct the employee as to the dangers
and to furnish him with reasonably effective means to avoid them,
and where as the direct result of failure to perform this duty an
employee in the exercise of reasonable care suffers injury through
a disorder so contracted, he is entitled to recover. (Wiseman w:
Carter White T.ead Co., 100 Nebr. 584, 160 N. W. 985; Thompson. 2.
United Laboratories Co., 221 Mass. 276, 108 N. E, 1042; Fox ». Pe-
ninsular etc. Works, 84 Mich. 676, 48 N. W. 203; Wagner ». Jayne
Chemical Co., 147 Pa. 475, 23 Atl. 772; Meany ». Standard Oil Co.
(N. J.), 55 Atl. 653; Pigeon ». Fuller, 156 Calif. 691, 105 Pac. 976.)

Furthermore, recognition of the right of recovery upon facts such
as are stated in the instant case is found in both constitutional and
statutory provisions of Ohio. By amendment of September 3, 1912,
to article 2 of the Ohio constitution (Page’s Annotated Constitution,
ed. 1913, pp. 171 to 217, p. 35), provision was made looking to the
compensation of “ workmen and their dependents, for death, injuries,
or occupational disease, occasioned in the course of such workmen’s
employment,” through laws to be passed by the general assembly;
section 35 providing, however, that—

“No right of action shall be taken away from any employee when
the injury, disease, or death arises from failure of the employer to
comply with any lawful requirement for the protection of the lives,
health, and safety of employees.”

The court then noted an act of the Ohio Legislature of May 6,
1913 (sec. 6330-1 of the Code), which provides that:
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Every employer shall, without cost to the employees, provide rea-
sonably effective devices, means and methods to prevent the contrac-
tion by his employees of illness or disease incident to the work or
process in which such employees are engaged.

Continuing, the court said:

We thus come to the ruling below. In considering the petition
the district judge said:

“If it does not state a cause of action under the workmen’s com-
pensation law and within the exception of the workmen’s compen-
sation law, it does not seem to me that the petition states any kind
of cause of action.”

We are, however, convinced that this act has no bearing upon the
instant case. The act, as the name usually given to it indicates, pro-
vides for the collection of a State insurance fund and its disburse-
ment among employees. According to the title of the act, the fund
is designed “ for the benefit of injured and the dependents of killed
employees” (103 Ohio Laws, 72, approved Mar. 14, 19138). Section
13 defines employers to whom the act is applicable. Section 22 pro-
vides for employers’ payments of premiums. Section 23 is, in part,
as follows:

“ Employers who comply with the provisions of the last preceding
section shall not be liable to respond in damages at common law or
by statute, save as hereinafter provided, for injury or death of any
employee, wherever occurring, during the period covered by such
premium so paid into the State insurance fund. * * *7”

The saving clause so referred to is found in section 29, which in
substance provides that “ where a personal injury is suffered by any
employee or where death results to an employee from personal in-
jury * * * while in the course of employment,” an employer who
has paid his premiums shall not be liable unless such injury or death
shall have arisen from the “ willful act” of the employer or from
the employer’s failure to comply with any “lawful requirement for
the protection of the lives and safety of employees,” but in either
of the latter events “nothing in this act contained shall affect the
civil liability of such employer.”

It is to be observed that the act is limited to compensation for
“Injury” or “death” of employees; it makes no provision in that
behalf for disease. We have seen that the constitution permits the
passage of laws providing compensation for employees or their de-
pendents in cases of “ death, injuries, or occupational disease.”

It results, in view of the controlling authority of these decisions,
that the compensation act is inapplicable, and it need not be said
that the exemption from liability given by section 23 of the com-
pensation act to employers who comply with the provisions of sec-
tion 22, and the exceptions contained in section 29 in relation to
employers who are open to the charge of willful acts or failure to
perform any lawful requirement within the meaning of that section,
are not of present importance. It can not be that the compensation
act was designed to take away any right of action as respects a
claim, like the one here involved, which the act does not purport to
include or to allow to be paid out of the insurance fund. Any view
to the contrary must ascribe to the general assembly at once a pur-
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pose to frustrate the power vested by the Constitution in respect of
occupational disease and a lack of purpose through section 6330-1
to grant relief of any character to employees contracting such dis-
ease. That statute was passed after the compensation act, and, as
already shown, was intended to create and preserve rights of action
where the duty it imposes is violated.

The industrial commission act was approved March 18, 1913 (103
Ohio Laws, 95, 110), while, as we have said before, section 6330-1
was approved the following May 6 (Id. 819, 824), and no reference
was made in the last statute either to the compensation act or the
industrial commission act. Section 6330-1 stands alone as the latest
expression of the legislative will: it is in terms both complete and
imperative; it should be given effect.

‘When it is remembered that plaintiff’s action is based upon
alleged negligence of defendant and freedom from fault of his own,
the conclusion must follow that it was error to deny a right of
recovery, both under the common law and section 6330-1.

Accordingly the judgment is reversed with costs and the case is
remanded for further proceedings not inconsistent with this opinion.

EMrrovymeNT oF WoMEN—SEATS FOrR FEMALES EMPLOYED IN RES-
TATRANTS—CONSTITUTIONALITY OF STATUTE—G langes v. State, Court
of Criminal Appeals of Texas (Mar. 24, 1920), 220 Southwestern
Reporter, page 95—Glanges ran a restaurant and having failed
to comply with a law requiring him to provide seats for his: fe-
male employees who were not engaged in active duties he was in-
dicted and found guilty for a violation of the law. He appealed,
alleging that the act was unconstitutional. The court reversed the
judgment of convietion for other reasons, but upheld the constitu-
tionality of the act. The opinion on this point is in part as follows:

In motion to quash the indictment, attacks are made upon the
validity and constitutionality of the law. We are furnished with
no brief or citation of authorities supporting the criticism, and we
ate aware of no reason why the act is not a lawful exercise of legis-
lative authority. The right of the legislature, in the exercise of the
police power, to pass laws to safeguard the health of women em-

loyees has so often been affirmed by the courts that it can not now
ﬁe considered an open question. (Ruling Case Law, vol. 16, 480; Mul-
ler w. Oregon, 208 U, S. 412, 28 Sup. Ct. 324 [Bul. No. 75, p. 631].
We find nothing in the provision questioned in the present law which
would condemn it as unreasonable. In a statute of the State of
Indiana requiring employers of coal miners to furnish washing facili-
ties, the same prineiple was involved. This statute was upheld by the
Indiana courts (Booth ». State, 179 Ind. 405, 100 N. E. 563), and by
the Supreme Court of the United States (Booth ». Indiana, 237 U. S.
391, 85 Sup. Ct..617 [Bul. No. 189, p. 171]).

Restaurants, by the terms of the .statute, are in a separate class
from merchandise establishments, and are not included in the clause
in the statute which exempts from its operation mercantile establish-
ments in towns in which the population is 3,000 or less. (Ex parte
Brown, 21 8. D. 515, 114 N. W. 303.)
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Emrroyment OrricEs—EMi6raNT AGENTS—LiIcENSE Frrs—Cox-
STITUTIONALITY OF Statvre—-State v. Reeves, Supreme Cowrt of
South Carolina (July 14, 1919), 99 Southeastern Reporter, page
841 ~The Criminal Code, section 896, of South Carolina prohibits
anyone from carrying on the business of an emigrant agent without
having first obtained a license, for which he must pay the sum of
$2,000 per year. Reeves, without securing a license, hired about 10
laborers to be employed beyond the limits of the State. He was
indicted and found guilty of the violation of the above act and
appealed on the grounds that the law was unconstitutional in that
(1) it undertook to prohibit an act recognized to be lawful and (2)
that it placed upon a business a license fee which was not a gradu-
ated fee but a prohibitory and discriminatory fee. In aflirming the
judgment of conviction and upholding the constitutionality of the
act the court said in part:

When the doing of an act comes within the police power, the
legislature has the authority to prohibit it entirely or to enact such
regulations as it may deem advisable. If it undertakes to regulate
such an act by requiring a license, the object is the protection of
the public, and it is not intended for the benefit of the licensee. The
defendant, therefore, has no right to complain, even though the
statute may be regarded as prohibitory in its effect.

The statute now under consideration was construed by the court
in the case of State ». Napier, 63 S. C. 60, 41 S. E. 13 [Bul. No. 42,
p. 1110] and all the grounds then urged against its constitutionality,
including the provision as to uniformity of taxation in section 1,
art. 10, were overruled. The question now presented was not, how-
ever, before the court in that case. It was not the intention of the
Constitution to require that the license tax on occupations, falling
within the police power, should be graduated. Such a requirement
would not be of any benefit to the public, but would limit the power
of police, which has been defined as the State’s right of self-defense.
(State v, Aiken, 42 8. C. 222, 20 8, E. 221.)

EvmrroymeEnT OFFICES—LICENSES—APPLICATION OF ORDINANCE—
Wilson v. City and County of Denver, Supreme Court of Colorado
(Jan. 6, 1919), 178 Pacific Reporter, page 17.—0. C. Wilson had been
engaged in the business of running an employment bureau, which
was called the Interstate Business Exchange Corporation, and
which only found positions for technical, executive, or clerical appli-
cants, but did not find positions for artisans, laborers, or domestic
servants. The city of Denver passed an ordinance requiring private
employment agencies to secure licenses, and providing that such
licensed agencies could not charge as a fee for their services more
than 5 per cent for males and 3 per cent for females of one month’s
wages and board. It is Wilson’s contention that because of the use
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of the words “ wages and board ” it was clear that the ordinance did
not apply to him or his business, and that the license fee paid by
him under protest was not properly assessed. Wilson had been con-
victed of a violation of the ordinance by charging more than the lim-
ited 5 per cent. The court in reversing the lower court and declaring
that the ordinance did not apply to such businesses as defendant’s
said in part:

When we consider the usé of the term “board ” in connection with
“wages” in that part of the ordinance which prescribes fees to be
charged, and the only part which mentions the compensation, it is
clear that it was not intended to apply to persons seeking technical
or clerical positions. These terms must be held to limit the appli-
cation of the general language of the ordinance; and we come to
this conclusion more readily because, as stated by the New York
court above mentioned (People ». City of Buffalo, 57 Hun, 577, 11 N.
Y. Supp. 314), men in the class just mentioned do not need the pro-
tection 1n question; and, that being so, to include them in this limita-
tion of the right to contract freely would be an unnecessary, and
therefore unauthorized, exercise of the police power.

The right to carry on a legitimate business is a property right,
and it can not be taken away or abridged by an exercise of the police
power unless it appears:

“ First, that the interests of the public generally, as distinguished
from those of a particular class, require such interference; and, sec-
ond, that the means are reasonably necessary for the accomplishment
of the purpose and not unduly oppressive upon individuals.” (Law-
ton ». Steele, 152 U. S, 133, 14 Sup. Ct. 499.)

This ordinance does not meet either of said requirements.

Facrory Requrations—SPRINKLER SYSTEM—CONSTITUTIONALITY
oF Statute—People ex rel. Cockroft v. Miller et al., Board of Ap-
peals, Supreme Court of New York, Appellate Division, First De-
partment (May 2, 1919), 176 New York Supplement, page 206.—
The defendants, Miller and others, constituting the board of standards
and appeals, sustained three orders of the fire commissioner of New
York City requiring Cockroft to provide, among other things, a
sprinkler system in the Cockroft Building. Cockroft brought a writ
of certiorari to the appellate division. In so far as the order of the
fire commissioner relating to the sprinkler system was concerned the
decision was affirmed. Cockroft claimed that the law requiring a
sprinkler system (sec. 88b of the labor law, Consol. Laws, ch. 31)
did not apply to employers or to stenographers and office employees,
and that the law was unconstitutional. In refuting these allegations
the court said in part:

The next and more serious question is the construction of the
provision referring to a factory building in which “ more than 200
people are regularly employed above the seventh floor.” The con-
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tention of the appellant is that this means “ employees” in the sense
in which that term is defined in section 2 as above quoted—that is
to say, mechanics, workingmen, or laborers—and accordingly all em-
ployers and nonfactory employees, such as accountants, clerks,
stenographers, and the like, should be excluded in making the count
of persons to determine the necessity for installing a sprinkler
system. * * * The legislature has with evident intention omitted
to make the number of “ emplovees” the measure of the requirement
to install a sprinkler system, and has made the measure, instead, the
number of * people regularly employed.”

While it may be generally true that the act was passed in the
interest of workingmen, and many of the provisions specifically refer
to them, the intent of this “ sprinkler section” was to protect human
life from fire perils. The number of persons working on a given
floor of a building, or working above the seventh floor obviously has
a direct relation to such a fire peril as panic. It therefore seems rea-
sonable to conclude that the legislature meant to make the measure
of this particular requirement for sprinklers the presence of more
than 200 people who are regularly employed above the seventh
floor, giving the usual and ordinary interpretation to the words
“ people employed.” As there were 254 persons employed and en-
gaged at work above the seventh floor of this building, exclusive
of the 100 employers, we are of the opinion that the building came
within the requirements of section 83b, governing the installation
of automatic sprinklers.

Finally, it is claimed that section 83b of the labor 1aw is uncon-
stitutional, if held applicable to such a building as the Cockroft
Building, occupied mainly by manufacturing jewelers, who do not
work with or upon inflammable materials and whose offices present no
fire risk whatever, and because there was no testimony and no data
before the factory investigating commissica with respect to the type
of building here involved. We have already held the act constitu-
tional as applicable to such a building as this. (Cockroft ». Mitchell,
173 N. Y. S. 903.)

The order as to the installation of automatic sprinklers was there-
fore affirmed.

Facrory ReeuraTioNs—WasH Rooms—Ramwroan RounNprouses—
CoONSTITUTIONALITY OF StaTUTE—People v. Cleveland, C. C. & St. L.
Ry. Co., Supreme Court of Illinois (June 18,1919), 123 Northeastern
Reporter, page 579.—The defendant railway company was prosecuted
for the violation of a law requiring certain establishments to main-
tain wash rooms. Section 1 of this act (Laws of 1918, p. 859) is as
follows:

Secrion 1. That every owner or operator of a coal mine, steel mill,
foundry, machine shop, or other like business in which employees
become covered with grease, smoke, dust, grime, and perspiration to
such extent that to remain in such condition after leaving their work
without washing and cleansing their bodies and changing their cloth-
ing will endanger their health or make their condition offensive to the
public, shall provide and maintain a suitable and sanitary wash
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room at a convenient place in or adjacent to such mine, mill, foundry,
shop, or other place of employment for the use of such employees.

The defendant was found guilty and fined. It then brought cer-
tiorari to the supreme court on the grounds that the act was unconsti-
tutional and that it did not apply to railroad roundhouses. The
constitutionality of the act was upheld but its application to round-
houses such as defendant’s was denied and the judgment was reversed.
The decision in part is as follows:

The purpose of the act as declared by the title is to protect the
health of employees and secure the public comfort, and it was enacted
under the police power, with suitable provisions against liability to
disease or offense to those with whom the employees come in contact
after leaving their places of employment. The act applies to all
places of employment where the prescribed conditions exist, and as a
police regulation and applied to such conditions it is constitutional
and valid. (People ». Solomon, 265 I1l. 28, 106 N. E. 458 [Bul. No.
169, p. 115].) The conditions so prescribed are that the employment
is one in which employees become covered with grease, smoke, grime,
and perspiration to such an extent that to remain in such condition
after leaving their work without washing and cleansing their bodies
and changing their clothing will endanger their health or their condi-
tion be offensive to the public. If the evidence showed that these
conditions existed in the place of employment provided and main-
tained by the plaintiff in error, the judgment was right; if it did not,
the judgment was wrong.

The act does not apply to every place of employment in which men
become dirty or perspire, but only to those where they become covered
with grease, smoke, dust, grime, and perspiration to the extent speci-
fied in the act. In warm weather all persons perspire, whether at
work or play, and there are numerous kinds of employment in which
the employees get grease on their clothing or become dirty with smoke
or dust, but not to the extent specified in the act. Neither their
health nor the public comfort is involved. That is true of the ordi-
nary blacksmith shop, the garage, or the supply house for farm ma-
chinery. There was no justifiable inference to be drawn from the evi-
dence that the employees of the plaintiff in error were in such a condi-
tion after leaving their work that without washing and cleansing
their bodies and changing their clothing their health would be en-
dangered or their condition be offensive to the public. This is not
saying that there must be opinion or expert evidence of such probable
consequences, nor that a jury may not determine that question from
the facts proved in the light of common experience, but the evidence
must be sufficient to justify the inference of fact. The evidence did
not bring the roundhouse and machine shop within the terms of the
statute.

Hours or Lapor—TFacrory Emrrovees—TeN-Hour Law—Eu-
PLOYEE NoT WORKING ABour MacHINERY—H andy v. M ercantile Lum-
ber Co., Supreme Court of Mississippi (Feb. 9, 1920), 83 Southern
Reporter, page 674 —Handy was employed by the Mercantile Lum-
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ber Co. in unloading carloads of lumber which other employees trans-
ported to the mill, where it was planed. It was not required of
Handy that he work at or anywhere near the machinery. He had
been permitted to work all day and all night continuously. At 4
o’clock a. m., while descending from the railroad car in which he
had been working, to locate his fellow employees, he lost his grip
and fell between the cars, breaking his leg and sustaining other in-
juries. He claims that he fell because of his fatigued and weakened
condition resulting from long hours of continuous labor. He brought
suit for damages for personal injuries, alleging the violation of the
State law, which makes it “ unlawful for any person, firm, or cerpora-
tion engaged in manufacturing or repairing to work their employees
more than 10 hours per day,” with exceptions as to emergencies {ch.
239, Acts of 1916).

‘Handy’s complaint was dismissed by the lower court on demurrer,
and he appealed. The supreme court affirmed the decision, saying
in part:

The particular work performed by the plaintiff on the night of
his injury was that of unloading cars by giving the lumber to other
servants on a platform, and these other servants then loaded the lum-
ber on two-wheeled carts and rolled the lumber then into the planing
mill near by. From the declaration it will thus be seen that the
plaintiff was not engaged in working with the machinery, that he
wags not working about the machinery, that his work had nothing to
do with the starting or stopping of the machinery, that his move-
ments did not have to conform to the movements of the machinery.
He could have unloaded the car while the machinery was not running.
On the other hand, the machinery could be running while plaintiff
was idle. There is no such connection between the work of the plain-
tiff and the operation of the machinery that brings the plaintiff
within the protection of this law. It was not necessary for the plain-
tiff to go where the machinery was running. So far as the declara-
tion shows, he may have been many feet away from any part of the

machinery. Such an employee does not come within the protection
of this law.

Hougrs or Lasor—Pusric Emrrovers—Emprovees on “ Pusric
Worgs "—Criry Firemen—Danielson v. Uity of Bakersfield et al.,
Supreme Court of California (Oct. 27, 1920), 193 Pacific Reporter,
page 242.~Under the constitution of the State of California “ labor-
ers, workmen, or mechanics ” on public works may not be required to
work more than eight hours per day. Danielson was a paid fireman
for the city of Bakersfield and was required to work more than eight
hours per day. He accordingly brought suit against the city. The
trial court rendered judgment in favor of the defendant city and
plaintiff appealed. In affirming the decision the supreme court
handed down the following decision :
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The only question in this case is whether or not a paid fire depart-
ment, maintained by a municipal corporation in this State, comes
within the provisions of several laws establishing an eight-hour day.
The constitution (art. 20, sec. 17) provides that the time of service
of all “laborers, workmen, or mechanics ” employed upon any public
works by the State, a county, or a municipality is eight hours only.
We think it is perfectly obvious that a fireman 1s not either a laborer,
workman, or mechanic as referred to in that section. Section 3245
of the Political Code contains the provision that eight hours consti-
tutes a legal day’s work in all cases where the same is performed
under the authority of the State, or of any city or county within the
State, and that a stipulation to that effect must be made a part of all
contracts to which the State, county, or city is a party. Section 653¢
of the Penal Code provides that the time of service of any laborer,
workman, or mechanic employed upon any public works, or upon
any works for the State, shall be limited to eight hours a day, and
imposes a penalty upon anyone violating this provision. Section 142
of the Bakersfield charter provides that the time of service of any
laborer, workman, or mechanic employed upon any public works or
upon work done for the city, shall be limited and restricted to eight
hours a day. All of these provisions have substantially the same
meaning.

It is the opinion of the court that they do not refer to or include
firemen in a paid fire department of a city, but, on the contrary, refer
to persons engaged as workmen of some kind upon public work, or
employed by some city or other public authority, and actually en-
gaged in labor. The court below correctly held that they do not
apply to firemen of the city of Bakersfield.

Hours oF Lasor—RarLroaps—ApamsoN Law—ErrecT OF AGREE-
MENT BETWEEN RATLROAD AND 118 EMPLOYERS—F 01t Smith & W. R.
Co. et al. v. Mills et al., United States Supreme Court (June 1, 1920),
40 Supreme Court Reporter, page 626.—The Fort Smith & Western
Railroad Co. went into the hands of a receiver, Arthur Mills,
the defendant. The company had an agreement with its employees
regulating wages and hours of labor with which both parties were
satisfied, and by which, though insolvent, the road was able to con-
tinue operation. Upon the passage of the Adamson eight-hour law
by Congress, the receiver, by reason of threats of prosecution there-
under by the district attorney, proposed to substitute another agree-
ment containing the much more onerous terms of the act. This ac-
tion in equity was thereupon brought to prevent the receiver from
complying with the act and to prevent the district attorney from
prosecuting him. It was declared that if the act was permitted to
apply to this case it was void under the fifth amendment to the
Constitution, as taking property without due process of law. The
district court dismissed the case, and upon appeal to the Supreme
Court it was decided that the law did not apply to cases of this kind.
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The opinion of the court as expressed by Mr. Justice Holmes is in
part as follows:

The act in question, known as the Adamson law, was passed to
meet the emergency created by the threat of a general railroad strike.
It fixed eight hours as a day’s work and provided that for some
months, pending an investigation, the compensation of employees of
railroads subject to the act to regulate commerce should not be “ re-
duced below the present standard day’s wage,” and that time in ex-
cess of eight hours should be paid for pro rata at the same rate. The
time has expired long since but the rights of the parties require a
decision of the case.

In Wilson ». New, 243 U. S. 332, 37 Sup. Ct. 298 [Bul. No. 224, p.
1447, it was decided that the act was within the constitutional power
of Congress to regulate commerce among the States; that since, by
virtue of the organic interdependence of different parts of the Union
not only comfort but life would be endangered on a large scale if
interstate railroad traffic suddenly stopped, Congress could meet the
danger of such a stoppage by legislation, and that, in view of the
public interest, the mere fact that it required an expenditure to tide
the country over the trouble would not of itself alone show a taking
of property without due process of law. It was held that these prin-
ciples applied no less when the emergency was caused by the com-
bined action of men than when it was due to a catastrophe of nature;
and that the expenditure required was not necessarily unconstitu-
tional because it took the form of requiring the railroad to pay more,
as it might have required the men to take less, during the short time
necessary for an investigation ordered by the law.

But the bill in Wilson ». New raised only the general objections to
acts that were common to every railroad. In that case it was not
necessary to consider to what extremes the law might be carried or
what were its constitutional limits. It was not decided, for instance,
that Congress could or did require a railroad to continue in business
at a loss. See Brooks-Scanlon Co. ». Railroad Commission of
Louisiana, 251 U. S. 396, 40 Sup. Ct. 183. It was not decided that
there migilt not, be circumstances to which the act could not be ap-
plied consistently with the fifth amendment, or that the act in spite
of its universal language must be construed to reach literally every
carrier by railroad subject to the act to regulate commerce. It is
true that the first section of the statute purports to apply to any such
carrier, and the third to the compensation of railway employees sub-
ject to this act. But the statute avowedly was enacted in haste to
meet an emergency, and the general language necessary to satisfy
the demands of the men need not be taken to. go further than the
emergency required or to have been intended to make trouble rather
than to allay it. We can not suppose that it was meant to forbid
work being done at a less price than the rates laid down, when both
parties to the bargain wished to go on as before, and when the cir-
cumstances of the road were so exceptional that the lower compensa-
tion accepted would not affect the market for labor upon other roads.

But that is the present case. An insolvent road has succeeded in
making satisfactory terms with its men, enabling it to go on, barely
paying its way, if it did so, not without impairing even the mortgage
security, not to speak of its capital. We must accept the allega-
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tions of the bill and must assume that the men were not merely nega-
tively refraining from demands under the act, but, presumably ap-

. preciating the situation, desired to keep on as they were. To break
up such a bargain would be at least unjust and impolitic and not at
all within the ends that the Adamson law has in view. We think it
reasonable to assume that the circumstances in which, and the pur-
poses for which the law was passed import an exception in a case
like this.

Hoors or Lasor—RarLroaps—ApamsoN Law—Swrrca Tenper
Nor CovEreD—C'oke v. Illinois Cent. R. Co., United States District
Court, Western District of Tennessee (Jan. 17,1919), 255 Federal Re-
porter, page 190—H. P. Coke was employed by the railroad company
as a switch tender. The duties of a switch tender are to open or close
switches to facilitate the movements of trains and are given to one
man in order to relieve the train crews of this work. Coke brought
this action for $274, claiming that he was hired for $75 per month
and that he was required to work 12 hours per day and that as a re-
sult of the Adamson law he was entitled to compensation for over-
time. The Adamson law referred to provides that:

Beginning January 1, 1917, eight hours shall, in contracts for
labor and service, be deemed a day’s work and the measure or stand-
ard of a day’s work for the purpose of reckoning the compensation
for services of all employees who are now or may hereafter be em-
ployed by any common carrier by railroad * * * and who are
now or who may hereafter be actually engaged in any capacity in the
operation of trains used for the transportation of persons or prop-
erty on railroads.

District Judge McCall in rendering judgment in favor of the em-
* ployer gave in part the following opinion:

Broadly speaking, the act might be construed to include every em-
ployee of such railroad from president down to section hand, who
was in any capacity actually engaged in doing those things necessary
to the operation of trains, such as directing their operation in a
supervisory way, maintaining the roadway, lining up switches for
their operation, or aboard the trains manually operating them, ete.

Agsuming, but not deciding, that plaintiff was actually engaged in
some capacity in operation of trains, the question arises: Did Con-
gress intend by the Adamson Act to include and provide for em-
ployees engaged in the work the plaintiff was doing? It is too much
to say that the terms of the act are clear and unambiguous. In such
circumstance it is well settled that in determining the scope, inten-
tion, and meaning of the acts of Congress, to give effect to them
courts may properly have recourse to public documents and proceed-
ings in Congress had pending the piece of legislation in question,
and it may properly look at contemporaneous events, the situation as
iﬁto gxisted, and as it was pressed upon the attention of the legislative

y.
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The court feels warranted in saying that it is of common knowl-
edge derived from the message of the President pressing the prompt
enactment of the law in question, delivered orally to the Congress,
from the Congressional Record, as well as from all the great news-
papers and periodicals of the day, that the Adamson law was enacted
at the instance of four bodies of organized railway employees, to wit,
Order of Railway Conductors, Brotherhood of Locomotive Engi-
neers, Brotherhood of Locomotive Firemen and Engineers, and
Brotherhood of Railway Trainmen. The members of these four ox-
ganizations were all employees whose duties were discharged aboard
railway trains, such as conductors, engineers, firemen, and railway
trainmen, which latter term would include all those whose duties
were performed “on the engines and on the cars.” While it was
thought by the four brotherhoods mentioned that the legislature
provided for their best interest, and they demanded it, yet it is fair
to say, judging from the Congressional Record, that it was enacted
by Congress primarily to prevent a calamity to the country which was
thought sure to follow in case it was not enacted, if the brotherhoods,
in case it was not enacted, should carry into effect their declared pur-
pose to call a strike and thus stop trains moving in interstate com-
merce and tie up the commercial interests of the country.

The validity of the act was before the Supreme Court of the
United States in Wilson ». New, 243 U. S. 332, 37 Sup. Ct. 298
{Bul. No. 224, p. 144}, wherein it was held to be constitutional. The
point was made in that case that the act was void for unlawful in-
equality and arbitrary classification, in that it only included em-
ployees actually engaged in the operation of trains, and did not in-
clude other railroad employees. The Supreme Court sustained the
classification on the ground that only those actually engaged in the
operation of trains (not including switchmen) were threatening to
strike, and that it was therefore proper to pass legislation which
affected only those who were so threatening, apparently meaning
thereby to say that the legislation applied only to the Order of Rail-
way Conductors, Brotherhood of Locomotive Engineers, Brother-
hood of Locomotive Firemen and Engineers, and Brotherhood of
Railway Trainmen.

Clearly the Adamson law does not apply to all employees of rail-
roads engaged in interstate commerce, nor does it apply to all those
who are actually engaged in doing some of the things necessary for
the operation of trains. It would seem, therefore, reasonable and
proper to follow the line of cleavage which the Congress intended to
establish, as gathered from the contemporaneous history of events
attending the consideration and passage of the law. When the act is
thus considered in the light of the utterances of the President, the
Congressional Record, the hearings before the Committee on Inter-
state Commerce, and the report of the Wage Commission, it appears
that Congress was dealing with the four brotherhoods only, and in-
tended the legislation to apply only to those doing the work per-
formed by the brotherhoods. That is to say, to trainmen who worked
“on the engines and in the cars.” This conclusion is greatly strength-
ened by the language of the Supreme Court of the United States in
Wilson ». New, supra.
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Hovtrs or Lapor oF WoMEN—EwpLoYMENT 1N LavuNDRIES—COL-
LECTING StaTioNs—District of Columbia v. Marshall, Police Court
of the District of Columbia (Jan. 27, 1920), 48 Washington Law
Reporter, page 86.—The District of Columbia brought a criminal
charge against the defendant, who is the owner of a laundry, for the
violation of sections 1, 4, and 5 of an act of Congress approved Feb-
ruary 24, 1914, and entitled “An act to regulate the hours of em-
ployment and safeguard the health of females employed in the Dis-
trict of Columbia.” This law limits the hours of labor of all fe-
male employees “ employed in any manufacturing, mechanical, or
mercantile establishment, laundry, hotel, or restaurant, or telegraph
or telephone establishment or office, or by any express or transpor-
tation company in the District of Columbia” to eight per day or
forty-eight per week. In addition to his plant, the defendant also
maintains nine substations or branches at which soiled clothing is
received and the cleaned clothing returned, but at which no washing
or cleaning of any kind is engaged in. An employee in one of these
substations was required or permitted to work longer than eight
hours in one day, whereupon this prosecution was brought against
the employer for the violation of the aforementioned act. He con-
tended that the act being penal should be strictly construed, and so
construed could not be held to include such employments as that
at the collecting station. The court differed with this contention,
and held that the act was a remedial statute and should therefore
be liberally construed, but notwithstanding this attitude it held that
the employment did not come within the purview of he law, the post
of the employment not being in any true sense of the term a laundry.

Hours or Lasor o WomeEN—HorerL EMprovees—ExeMrerion or
Ratwroap Horers anp Earine Houses—CoxgsrirurioNanrry—Do-
minion Hotel (Inc.) v. State of Arizona, Supreme Court of the
United States (Mar. 24, 1919), 39 Supreme Court Reporter, page
273.~—Under a prosecution brought by the State of Arizona against
the Dominion Hotel (Inc.) for the violation of a law of the State
prohibiting the employment of women in hotels for longer periods
than eight hours and providing also that said eight hours of service
must be performed within a period of twelve hours, the defendant
was found guilty. This decision was sustained by the State supreme
court, and a writ of error was brought to the Supreme Court of the
United States on the ground that the provision in the statute ex-
empting railroad hotels from the application of the law denied to the
defendant the equal protection of the laws, and was therefore under
the fourteenth amendment of the Federal Constitution unconstitu-
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tional. The Supreme Court in refusing to declare the statute void
said in part:

The fourteenth amendment is not a pedagogical requirement of the
impracticable. The equal protection of the laws does not mean that
all occupations that are called by the same name must be treated in
the same way. The power of the State “may be determined by de-
grees of evil or exercised in cases where detriment is especially ex-
perienced.” ~ (Armour & Co. ». North Dakota, 240 1J. S. 510, 36
Sup. Ct. 440.) It may do what it can to prevent what is deemed
an evil and stop short of those cases in which the harm to the
few concerned is thought less important than the harm to the public
that would ensue if the rule laid down were mathematically exact,
The only question is whether we can say on our judicial knowledge
that the Legislature of Arizona could not have had any reasonable
ground for believing that there were such public considerations for
the distinction made by the present law. The deference due to the
judgment of the legislature on the matter has been emphasized again
and again. (Hebe Co. ». Shaw, 248 U. S. 297, 39 Sup. Ct. 125.)
Of course, this is especially true when local conditions may affect
the answer, conditions that the legislature does but that we can not
know. ,

Presumably, or at least possibly, the main custom of restaurants
upon railroad rights of way comes from passengers upon trains that
stop to allow them to eat. The work must be adjusted to the hours
of the trains. This fact makes a practical and, it may be, an im-
portant distinction between such restaurants and others. If in its
theory the distinction is justifiable, as for all that we know it is,
the fact that some cases, including the plaintiff’s, are very near to the
line makes it none the worse. That is the inevitable result of draw-
ing a line where the distinctions are distinctions of degree, and the
constant business of the law is to draw such lines.

We can not pronounce the statute void.

Judgment affirmed.

Hovurs or LaBor or WomeEN—Meavrive Ixcruben 1x WorkiNg
Hours—AnseNCE FRoM Work—ZH addad v. State, Court of Criminal
Appeals of Texas (Feb. 4, 1920), 218 Southwestern Reperter, page
506 —Haddad was convicted for the violation of article 1451h of the
Penal Code, which prohibits an employer from permitting his female
employee to work more than 9 hours per day, or 54 hours per week.
Haddad operated a café and required his waitresses to work from
8 a. m. to 1 p. m. and from 3 p. m. to 7 p. m. each day for every day
in the week. He appealed from the decision of conviction; declaring
that the court should have deducted from the weekly working hours
one hour per day, which was alleged to have been consumed by the
employee in eating her meals, and also that the time taken off by the
employee when she was absent from her work should be deducted
from the weekly working period. The court rejected the first of these

51706°—22——11
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contentions, but agreed with the second and reversed the decision.
The opinion is as follows:

It is contended that the time she used. in eating her meals, or prac-
tically one hour a day, should be discounted from the nine hours if
she only worked one day, or the one hour per day should be dis-
counted from the 54 hours. If this is correct, then her employer was
entitled to a discount as against the 54 hours of 7 hours; that he
should not be charged under the allegation or theory of 54 hours
with the time that she was visiting about the town and the one or two
evenings when she failed to present herself in her employment and
was absent. We are of the opinion that the time she occupied at
meals should not be discounted from her terms of employment; that
she was in the cafe and was ready to discharge her duties, and some-
times was called from her meals while eating to wait upon customers.
This we think shows that she was in the employ of her employer, and
he was not entitled to credit as against the 54 hours for such time.
But we are further of opinion that her absence on other occasions
above mentioned should be deducted from the 54 hours. She was not
working under employment, was absent from it, and was not subject
to the calls of duty of her employer, but she was in position where
she could not work nor be required to work. This was voluntary on
her part. She was not rendering any service or in position to do so.
This became a serious issue on the trial of the case.

The court then considered the refusal of the trial judge to charge
the jury in accordance with the foregoing views, to which the defend-
ant had excepted, and the judgment was reversed and the causé
remanded.

Hours oF ServicE—RaiLroaps—INTERSTATE CoMMERCE—COMMON
Carrier WitHIN MEANING OF Aor—United States v. Brooklyn
Eastern District Terminal, Supreme Court of the United States
(M ar. 24, 1919), 39 Supreme Court Reporter, page 285.—The United
States brought action against the defendant company for the viola-
tion of the hours of service act of March 4, 1907 (ch. 2939, 34 Stat.
1415), which prohibits any common carrier by railroad engaged in
interstate commerce from requiring or permitting an employee to re-
main on duty for a longer period than 16 consecutive hours, and the
trial court entered judgment against the defendant company. Upon
appeal the circuit court of appeals (239 Fed. 287) reversed this judg-
ment and the Government brought the case to the Supreme Court
on a writ of certiorari, and the judgment was again reversed and
the defendant adjudged guilty of having violated the statute. The
defendant company is engaged in providing terminal facilities and a
depot for the accumulation of goods to be shipped either to or from
the New York Harbor for some 10 railroads and several steamship
companies with which it has separate contracts. It does business for
no other concerns. Its facilities consist of a number of barges and
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ferries and about a mile of railroad for switching purposes, over
which it transports both intrastate and interstate goods to and from
its union freight station. It is the contention of the defendant com-
pany that inasmuch as it operates under contracts and does not
accept business from concerns with whom it has no contract it is
not a common carrier. Mr. Justice Brandeis delivered the opinion
of the court, which is in part as follows:

The hours of service act declares (in the first section) that, “the
term ‘railroad’ as used in this act shall include all bridges and
ferries used or operated in connection with any railroad, and also all
the road in use by any common carrier operating a railroad, whether
owned or operated under a contract, agreement, or lease.” Hence,
nerther the character of the terminal’s railroad nor its independent
ownership excludes it from the scope of the act. But the terminal
contends that it is not subject to the provisions of the statute, since
it is not incorporated as a common carrier and does not hold itself
out as such ; does not file tariffs; and does not undertake to transport
property for all who may apply to have their goods transported;
but merely transports as agent such freight as is delivered to it b
or for those carriers, and those only, with whom it has elected to
make special contracts; and that, under these contracts it performs
for the railroads, and not for the public, a part of the whole carriage
which they, as common carriers, have undertaken with the shipper
to ¥erform.

The services rendered by the Terminal are public in their nature,
and of a kind ordinarily performed by a common carrier. If these
terminal operations were condueted directly by any, or jointly by
all, of the 10 railroad companies with which the Terminai has con-
tracts, the operations would clearly be within the scope of the hours
of service law. The precise question presented is, therefore, whether
the fact that the Terminal conducts these operations, not as an in-
tegral part of a single railroad system but wholly as an agent for
ohe or several, exempts the railroad companies, because they are not
the employer and -exempts the Terminal, because it is not a common
carrier; thus making inapplicable a provision regarding the physieal
operation of the property devised for the protection of employees
and the public.

But a common carrier does not cease to be such merely because
the services which it renders to the public are performed as agent
for another. The relation of agency may preclude contractual obli-
gations to the shippers, but it can.not change the obligations of the
carrier concerning the physical operation of the railroad under the
hours of service act.

"The judgment of the court of appeals was therefore reversed, and
that of the district court, holding the company guilty, was afirmed.

Hours orF Szrvice—Ranroans—Trrecrarr  OPERATOR—INTER-
staTe CommercE—United States v. Atlanta Terminal Co., United
States Circuit Court of Appeals, Fifth Circuit (Oct. 15, 1919), 260
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Federal Reporter, page 779.—The Atlanta Terminal Co. was incor-
porated as a railroad company and maintained a railroad terminal
wholly within the State 0f Georgia. It owned railroad tracks and
owned and operated switches and signal towers, but it did not own
any engines or trains nor did it employ engineers, conductors, or
brakemen. It also maintained offices through which telegraphic
messages and train orders were transmitted. The railroad trains
which used the terminal were engaged in interstate commerce, and
the passengers moving to and from the city through the terminal
were transported from and to other States. The United States
brought a civil suit to recover a penalty from the defendant for the
violation of the hours of service act. The employee concerned
was a telegraph operator who transmitted the, train orders for the
movement of the trains using the terminal. The defendant denied
it was a common carrier within the meaning of the law and denied
that it was engaged in the transportation of passengers or property.
The district court directed a verdict for the defendant. In reversing
this decision the court of appeals said in part:

That the defendant, under the facts stated, was a common carrier
of passengers and baggage, has been settled by the decisions of the
Supreme Court, notably the cases of United States ». Union Stock-
yards, 226 U. S. 286, 33 Sup. Ct. 83, and United States v. Brooklyn
Eastern District Terminal, 249 U. 8. 296, 39 Sup. Ct. 283 [above].
In the latter case the hours of service act was held to apply to a
terminal company, which performed similar duties and in a similar
manner to those performed by the defendant under the facts stipu-
lated.

Direction and control are as much a part of transportation as are
the physical acts of running the engine or handling the train. It is
also true that trains, in motion, could only enter and leave the ter-
minal tracks through switches thrown by signal men of defendant,
and upon signals given the train crews by defendant’s signal men.
These acts were acts of transportation, and the defendant was en-
gaged in transportation of passengers and baggage, upon a railroad,
while doing them. The fact that the railroad company engaged
jointly with defendant in the transportation does not change the
conclusion reached.

Hours or Service—Ra1Lroaps—TELEGRAPH OpPERATOR—MEAL-
rime—Chicago, R. I. & P. Ry. Co. v. United States, United States
Circuit Court of Appeals, Eighth Circuit (Oct. 28, 1918), 263 Fed-
eral Reporter, page 5666.—The United States brought action against
the railway company for the violation of the hours of service act
and from a judgment for the United States the defendant brings
error. Circuit Judge Hook, in affirming the judgment, rendered the

following opinion:
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The railway company was held by the trial court to have violated
section 2 of the hours of service act of March 4, 1907 (34 Stat. 1415,
c. 2939; Comp. St. 1916, sec. 8678), by requiring or permitting a tele-
graph operator in one of its day and night stations to remain on
duty more than 9 hours in a 24-hour period. On November 25, 19183,
the operator went on duty at 2 p. m. and left at 11.40 p. m., but in
the meantime had been absent an hour for supper. The question in
the case depends upon the conditions of his absence for supper, and
is whether the time should be deducted from the 9 hours and 40 min-
utes or whether he was still on duty within the intent of the statute.

The usual daily service of the operator was from 2 p. m. to 11
p. m., with an hour for rest and his evening meal. The hour, gener-
ally from 6 o’clock to 7, was not definitely fixed, but depended upon
the requirements of the work. The understanding between him and
the company, and the practice, was that, though at some time he
should have his hour off, it was alterable and adjustable to the needs
of the office; also that, while off duty during the hour, he was subject
to recall by the company whenever its business required. It is clear
that the time allowed was so uncertain and restrained that it was
not a period for refreshment, rest, and recreation within the meaning
of the law.

It is enough to cite Missouri, Kansas & Texas R. Co. ». United
States, 231 I% S. 112, 34 Sup. Ct. 26, 58 L. Ed. 144 [Bul. No. 152, pp.
128, 1929].

The judgment is affirmed.

Hours or ServicE—RAILROADS-——TELEGRAPH OPERATOR—STATION
ConrinvotisLy OpEraTED NI6HT AND Day—United States v. Baker,
United States District Court, Southern District of Tewas (November
10, 1919), 261 Federal Reporter, page 703.—~The United States by a
complaint containing 10 counts brought a criminal action against
James A. Baker, receiver of the International & Great Northern Rail-
way, for the violation of the hours of service act (Mar. 4, 1907, ch.
2939, 34 Stat. 1415), which prohibits employees of railroads serving

" as telegraph operators, train dispatchers, ete., from being required
or permitted to work longer than 9 hours in a 24-hour period in
stations operated continuously night and day. The law permits 13
hours’ work in offices operated only in the daytime.

The defendant as receiver of the railway operated a station at
Navasota, Tex., where a telegrapher, M. Menger, was required to
work from 7 o’clock a. m. to 6 o’clock p. m. When the time came
to close the office, if he had any train messages which had not been
delivered owing to the nonarrival of the trains before 7 o’clock
p. m., Menger was required to take such undelivered messages to the
Houston & Texas Central Railroad Co.’s operator at the Santa Fe
tower at Navasota. In the morning on coming to work Menger
would go over to the tower and get any messages which the tower
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operator had not delivered. During the period when Menger was
off duty the station was closed and train messages were transmitted
to the tower operator under an agreement between the Houston &
Texas Central Railroad and the defendant. Baker admits all these
facts, but claims that the station was only a “day station” and that
the facts do not show that it was operated continuously night and day.
The court held that the transmission of messages under an agreement
with another road during a part of the 24-hour period did not serve to
make the station a day station, and a judgment of conviction was
entered. The decision is in part as follows:

The question of whether or not the defendant had any control or
authority over the operatives of the H. & T. C. who handled the
messages pertaining to the receiver’s road during the absence of the
regular operator is wholly immaterial. The slightest reflection upon
the scope and purpose of the act will satisfy any candid mind that the
law is concerned not with the method by which messages are ac-
cepted and received, but merely with the fact of prohibiting the
employment at work for more than 13 hours of any operator at an
office operated continuously night and day. If the contention of the
defendant that the fact that for a part of the 24-hour period its mes-
sages were handled by persons employed not by itself, but by another
company, makes the station a daytime station only, were sound, the
act could be nullified throughout the length and breadth of the United
States wherever conditiong of joint operation existed, as at Navasota,
by one company running its office 12 hours, the other 12 hours, and
interchanging service with each other during the period that the
respective operators hired by each were off duty.

Such a result, if reached by design, would not be tolerated’; nor does
the fact that the result is reached without design in anywise change
the legal effect of the situation. What the law is concerned with in
this case is not the method by which the receiver provides for the
handling and transmission of his messages during the night hours,
but with the fact that during some period of the 24 hours he obliges
his operator to remain on duty more than 9 hours. What the precise
nature of the arrangements the receiver made with the Houston &
Texas Central was 1s wholly immaterial in this case, since the fact
is undisputed that the receiver did have arrangements at the place,
Navasota, for receiving messages day and night, and did for a part
of the time at that place have an operator working more than nine
hours.

Judgment for $100 was therefore rendered on each of the 10 counts.

Hovrs oF Service—RaiLroaps—Yarp MoveMENTS oF TrRArNs—
Pennsylvanig B. Co. v. United States, United States Circuit Court of
Appeals, Third Circwit (May 24, 1920), 265 Federal Reporter, page
609.—Lathero was employed by the railroad company as a car
dropper and as a brakeman. He worked in the company’s yards at
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Hollidaysburg, Pa., as a car dropper, where he rode cars which were
being moved about the yards in the process of distribution fo make
up full trains. Later in the day he would go to Altoona, where he
acted as a brakeman in connection with an engine which was en-
gaged in making up trains in the yards. None of his duties required
him to work on the main line of the railroad, but all movements were
performed in the yards. These duties occupied more than 16 hours
in the aggregate during a 24-hour period. The United States brought
action against the railroad for the violation of the hours of service
act of March 4, 1907 (34 Stat. 1415, 8 Comp. Stat. 1916, p. 9448), and
recovered judgment. In affirming the decision the court said in
part:

The railroad company’s sole insistment is that the act applies
only to movements of trains over main-line tracks, and not to mere
yard movements, such as were made in this case. In construing the
act it must be borne in mind that its purpose, as expressed in its
title, was to promote the safety of employees, as well as travelers,
upon railroads. Of course in carrying out this purpose, the mischief
sought to be avoided was the mental and physical exhaustion of em-
ployees liable to result from permitting or requiring them to remain
on duty for excessive lengths of time. The act provides that the
term “ railroad,” as used in the act, shall include “all the road in use
by any common carrier operating a railroad.”

As 15 well pointed out in the opinion of the learned judge of the
court below, no train is excluded from the provisions of the act, ex-
cept wrecking or relief trains, and there is no limitation as respects
the kind of movement or the place in which it shall be made. In this
situation, bearing in mind the purpose of the legislation and appre-
ciating that men may as easily become exhausted by overwork in the
movement of trains in and about vards as they may in so-called
main-line movements, and thus imperil their own, as well as the
safety and lives of others, we would have no hesitation, even if we
considered this a case of first impression, in holding that Lathero,
while at work in the Altoona yards, was engaged in or “connected with
the movement of a train, and hence that the railroad company is sub-
ject to the penalty plescrlbed in the act for a violation thereof. As
was said by Mr. Justice Lurton in Chicago, Ind. & L. Ry. Co. ».
Hackett, 228 U. 8. 559, 564, 33 Sup. Ct. 581 584 (57 L. Ed. 966), in

onstrumg a statute of Indlana to hold that yard movements such as
were made in the Altoona yard Were not movements of a train “ would
be to make the act meaningless as to the most dangerous class of work
which falls to the lot of railroad employees.”

IxvenTIoNs BY EmprovEEs—" Time oF Emprovmunt "—Moore v.
United States, Supreme Court of the United States (Apr. 14, 1919),
39 Supreme Court Leporter, page 322.—David F. Moore was em-
ployed by the United States as a wood calker in a navy yard, and
during the period covered by this employment he perfected an inven-
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tion known as a reefing iron for use on the decks, sides, and bottoms
of vessels where wood calking is done. An act of Congress of June
25, 1910 (36 Stat. 851, ch. 423), provides that where the Government
uses a patent without obtaining a license for such use from the
patentee he shall be compensated therefor, but this act does not apply
where the device was discovered or invented by an employee of the
United States “ during the time of his employment or service.”

Moore’s invention was extensively used by the United States, and
he requested compensation, which was refused. The Court of Claims
rejected the claim, so this appeal was taken to the Supreme Court,
which affirmed the position taken by the Court of Claims. Moore
claimed that he had been at work on his invention for a number of
years, from 1903 to 1914 ; furthermore, that he had expended no time
on it during the hours of his employment by the Government, but
only while at home during his absence from duty in the navy yard.
It was held, however, that the statute clearly covered the full time of
his employment, the concluding sentences of the decision rendered by
Mr. Justice Clarke being as follows:

No matter what the appellant may have done prior to May, 1914, it
was in that month, he avers, that he completed his invention, and
during the whole of that month he was in the employment or service
of the Government. To give the effect contended for to the allega-
tion that the appellant confined his work on his invention to the
hours when he was not actually on duty, but while he was in the Gov-

ernment employ, would be to amend the statute, not to construe or
interpret it’.

Laror Dispures—INsticaTioN—CoxspPIRACY TO RESTRAIN TrRADE-—
SHERMAN ANTITRUST LAw—STtrRiKES TO REsTRaiN CoMMERCE—
Crayron Acr—Lamar et al. v. United States, United States Oircuit
Court of Appeals, Second Circuit (June 4, 1919), 260 Federal Re-
porter, page 561.—This action was a criminal prosecution by the
United States against various defendants under the Sherman Act
(July 2, 1890, ch. 647, 26 Stat. 209) for a conspiracy “to restrain
foreign trade and commerce” and to “restrain, hinder, and prevent
the transportation ” of munitions of war manufactured in the United
States in said foreign trade and commerce. Three of the defendants,
Rintelen, Lamar, and Martin, were found guilty, convicted, and sen-
tenced. Lamar and Martin brought a writ of error to review the
judgment.

Rintelen was a German, who came to this country provided with
funds to the extent of $500,000, for the purpose of preventing the
United States from manufacturing or shipping supplies to the bel-
ligerent nations at war in Europe in 1915. To accomplish this pur-
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pose his plan was to instigate strikes and create labor difficulties in
the plants and factories manufacturing “ munitions of war.” Lamar
and Martin were associated with him in this endeavor. Although
he parted with much of his money for this purpose, he was unsuc-
cessful in producing any results. Circuit Judge Hough in present-
ing the opinion of the court affirming the judgment of_conviction said
in part:

So far as the lack of success of the plaintiffs in error is relied on,
it is enough to point out what was specifically held in the Nash case,
33 Sup. Ct. 780, that conspiracy under the Sherman Act is proved
by proving the forbidden meeting of minds; it is like a common-law
conspiracy, not like those denounced by section 37, Criminal Code
(act Mar. 4, 1909, ch. 321, 35 Stat. 1096, Comp. St., p. 10201), where
an overt act is a necessary ingredient of crime. Likewise, any lack
of intent to violate the statute can not be relied on here. Personal
intent usually, and certainly here, means no more than an intention
to do what was done; therefore, 1f (as the jury found) defendants
intended to hinder and restain export trade in war munitions, the
fact that they had no suspicion of thereby violating the Sherman Act
is a matter of no importance, and is immaterial.

It is further contended that, assuming everything covered by the
evidence as proven and all the legal rules above adverted to as cor-
rect, it still remains true that the only suggested means or method
of restraining trade was to strike—to induce laborers to peacefully
quit work; and such acts are lawful under the statute of October 15,
1914, commonly known as the Clayton Act (38 Stat. 730, ch. 323),
Tt is said to follow that, if doing this lawful act should produce re-
straint of trade, the later statute prevents the operation of the
earlier.

Whether the Clayton Aect has to the extent indicated nullified the
Sherman Act is a question that need not be discussed; but we do hold
it as clear that no change has been wrought in the law of conspiracy
as applicable to this case. It may“be that, where the intent of those
who foment strikes or themselves quit work after and as a result of-
agreement with their fellow workmen is to advance their own wage
interests, or otherwise improve their conditions of life, the Clayton
Act produces legality by forbidding legal interference with their do-
ings. This may be admitted for argument’s sake, without expressing
opinion. But we do hold that where it is charged (as here) that the
intent was solely to restrain foreign trade, and where it is proved (as
here) that the proposed instigation of strikes bore no relation what-
ever to the welfare of the strikers, then at most and best the strike
becomes nothing more than an instrument or means, legal in itself,
but used only for an illegal end.

The argument for plaintiffs in error confounds the means with the
end. The end or object of the proven conspiracy was not to call
strikes, but to restrain or rather suppress foreign trade. That object
is as illegal as ever; the Clayton Act assuredly does not legalize it.
If that be granted, the elementary rules of law apply, and legality of
means can not excuse illegality of purpose or object.
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Lasor Dispures—INvesTIicaTiON AND ADJUsTMENT—COURT OF IN-
pUSTRIAL RELATIONS—KaNsas—CONSTITUTIONALITY OF STATUTE—
State ex rel. Court of Industrial Relations et ol. v. Howat et al., Su-
preme Court of Nansas (July 19, 1920), 191 Pacific Reporter, page
585 —The Kansas Court of Industrial Relations was investigating
conditions existing in the mining industry in Cherokee and Craw-
ford Counties. Howat and three other persons were subpenaed by
the district court to appear before the court of industrial relations
and testify as to conditions prevailing in that locality. This they
refused to do, whereupon they were adjudged guilty of contempt of
court and ordered confined. This action is a proceeding for a writ
of habeas corpus designed to secure their release. They argue that
the law creating the court of industrial relations is unconstitutional
and that they are therefore being unlawfully imprisoned. In up-
holding the constitutionality of the law and remanding the petition-
ers to custody the court said in part:

Most of the constitutional objections raised by the defendants are
directed to provisions of the act creating the court of industrial re-
lations, the validity or invalidity of which can have no possible bear-
ing upon the disposition of the present case. The statute makes the
new body the successor of the Public Utilities Commission, the func-
tions of which are devolved upon it. (Laws 1920, ch. 29,2.) Tt there-
fore has a legal existence, unless that commission was a nullity, which
is not suggested. 'The legislature has undertaken to grant it, among
other additional powers, those of investigating certain controversies
relating to the operation of various industries, including coal mining,
and of taking evidence and making findings thereon. (Section 7.) Its
proceedings are required to be reported to the governor. (Section 27.)
It is clear that it would be competent for the legislature to authorize
an administrative tribunal to make such investigations, findings, and
reports even if no further purpose were to be accomplished than to
give publicity to existing conditions and provide data upon which
subsequent legislation might be based. The act also undertakes to
empower the court to make orders with reference to the conduct of
the industry—among other things to regulate wages. (Section 8.)
Whether or not the legislature could confer all the powers so at-
tempted to be given—ior instance, that to which specific reference
has just been made—we have no doubt whatever that it could invest
the industrial court with some of them. The legislature may, of
course, enact statutes designed (for example) to protect the health
and safety of miners, and may authorize an administrative body to
make rules in that connection having the force of laws. (Richards ».
Coal Co., 104 Kans. 330,179 Pac. 380; 12 C. J. 847-853.) Regulations
of that kind would be within the scope of the act under considera-
tion. Inasmuch as the police power extends to the protection of the
welfare and convenience as well as the health, safety, and morals of
the public, it may manifestly be invoked, as in the present instance,
to prevent the interruption in the production of a commodity so
vitally necessary to the people of this State as coal, so long as the
means employed are not for some special reason obnoxious to con-
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stitutional provisions. There is abundant field for the operation of
the act under consideration, even if every portion of it to which a
specific objection has been urged were entirely eliminated.

It is quite clear that the part of the act relating to the conduct of
an investigation could be upheld, although some of the attempted
grants of power should be held veid, even if the statute contained
no reference to the effect of partial invalidity. However one section
of it reads as follows:

“If any section or provision of this act shall be found invalid by
any court, it shall be conclusively presumed that this act would have
been passed by the legislature without such invalid section or pro-
vision, and the att as a whole shall not be declared invalid by rea-
son of the fact that one or more sections or provisions may be found
to be invalid by any court.,” (Laws 1920, ch, 29, sec. 28.)

The rule is familiar that a part of a statute which is unobjection-
able in itself may be enforced, notwithstanding another part is ad-
judged unconstitutional, if it appears that the void portion was not
an inducement to the enactment of the rest—that the legislature de-
sired the unobjectionable part to become a law irrespective of the
validity of the remainder. Here the express declaration disposes
of any possible doubt that might otherwise exist as to the legislative
extent, and requires the court to give effect to all portions of the stat-
ute that do not in themselves violate some constitutional provision.

The occasion for the aid of the district court being invoked to re-
quire the attendance of witnesses before the court of industrial re-
lations arises from the well-understood fact that the latter body, in
spite of its name, is an administrative and not strictly a judicial
tribunal and is therefore regarded as incapable of enforcing 1ts own
process. {Cases cited.) The defendants argue that the district
court, under the statute, is without authority to compel the attend-
ance of a witness before any other tribunal than itself. The indus-
trial court act, however, contains this provision:

“In case any person shall fail or refuse to obey any summons or
subpeena issued by said court {of industrial relations) after due
service then and in that event said court is hereby authorized and
empowered to take proper proceedings in any court of competent
jurisdiction to compel obedience to such summons or subpewna.”
{(Laws 1920, ch. 29, sec. 11.)

We interpet this language as authorizing the procedure here fol-
lowed—the issuance and service of an order by the district court re-
quiring the defendants to appear before the court of industrial re-
lations and their commitment for contempt for refusing to cbey
that order. The district court, being one of general jurisdiction, 1s
obviously a proper tribunal to which to apply for the proper aid,
and the method pursued 1s one naturally adapted to the end sought.
The constitutionality of the provision quoted has not been challenged
except by an objection relating to the title, which will be mentioned
later. A similar feature of the Federal law relating to the attend-
ance of witnesses before the Interstate Commerce Commission has
been upheld against the contention that the aetion of a court in re-
quiring a witness to appear before an administrative body was non-
judicial, (Interstate Commerce Commission ». Brimson, 154 U. S.
447, 14 Sup. Ct. 1125, 38 L. Ed. 1047.)
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The title of the act under consideration reads:

“An act creating the court of industrial relations, defining its
powers and duties, and relating thereto, abolishing the Public Utili-
ties Commission, repealing all acts and parts of acts in conflict there-
with, and providing penalties for the violation of this act.”

The contention is made that this is insufficient, and the provision of
the State constitution with reference thereto (art. 2, sec. 16) is there-
fore violated because the title refers to a court, and the body under-
taken to be created is not judicial in its character. The word “ court ”
is often employed in statutes otherwise than in its strict technical
sense and 1s applied to various tribunals not judicial in their
character. ‘

A number of the objections offered were then recited, the court
concluding that none of them was involved in the present case. The
final contention was that the Federal Congress had acted in the field,
so that the State was without power to legislate. As to this the
court said that while Federal action might in some respects limit the
field of operations of the State law, the State still had power to con-
duct investigations along at least some of the lines named in the act,
and nothing appeared to indicate a restriction on the court’s powers
as involved in the case in hand. The judgment of the court below
was therefore affirmed.

Lasor OrcaNizaTioNs -— Boycort — CoNsPIRACY — INJUNCTION —
Dravace anp Havrine—Auburn Draying Co. v. Wardell et al.,
Court of Appeals of New York (July 15, 1919), 12} ‘Northeastern
Reporter, page 97.—The Auburn Draying Co. was engaged in the
hauling and trucking business in the city of Auburn and employed
from 30 to 45 men, the greater number of whom did not belong to
a labor union. In Auburn there existed 22 labor unions, each repre-
senting a trade or occupation. These unions were members of a
larger organization called the Central Labor Union, all being un-
incorporated. The defendant, Teamsters Union No. 679, was a
member of the Central Labor Union. Its representatives ap-
proached the plaintiff and demanded that it compel its workmen to
join the union or employ only men who did belong to the union.
This the plaintiff refused to do, stating that its men could do as
they chose and that they were free to join the union if they wished.
The defendant, Teamsters Union No. 679, thereupon passed a reso-
lution declaring the plaintiff an unfair employer and notified the
Central Labor Union, which passed a like resolution. The unions
thereupon brought pressure to bear on plaintiff’'s customers by
threats of labor difficulties, strikes, ete., so that, in fear for their
own businesses, they refused to permit it to do their hauling for
them. In consequence of this boycott against plaintiff, it was seri-
ously and materially damaged. In a suit for an injunction against
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the defendants, the plaintiff was twice successful and the defen-
dants appealed. In affirming the judgment in favor of the plain-
tiff, the court of appeals said, in part:

The defendants, in concerted .actions and measures, interfered
with the property rights and the property of the plaintiff. As a
part of its property was the right to be employed by, to do work for,
to transact business with, and to receive compensation from all those
who voluntarily sought or desired to thus engage with it. Personal
liberty or the right of property embraces the right to make con-
tracts for the purchase of the labor of others, and equally the right
to make contracts for the sale of one’s own labor and the employ-
ment of one’s individual and industrial resources. The right is not
and can not be absolute. It is subject to the condition that its exercise
in the particular transaction shall not be inconsistent with the public
interests or hurtful to the public order or detrimental to the common
good. Moreover, it is common and reciprocal to all citizens. An
unrestrained and unlimited exercise on the part of some persons
would clash with and encounter the exercise of a similar freedom
on the part of others. The question then arises whether the inter-
ference with the action of the one is justified by the exercise of some
right of the interfering other. The right of the citizen to effectuate
his desire or judgment without interference or compulsion must
always be exercised with reasonable regard for the conflicting rights
of others. The law recognizes the right, and holds and enforces
that an invasion of 1it, without a cause or reason which the law
deems essential or useful in the existence or betterment of organized
society, is a legal and actionable wrong which may be compensated
or restrained. The action and measures initiated and sustained by
the defendants worked serious injury to the property of the plaintiff,
in consequence of which it sustained substantial damages.

The rights, in virtue of which the defendants awould justify the
interference and the injury, are: (@) That of laborers to associate;

b) to bring within the labor organizations as members all laborers;
Ec) through the coherent and solidified power and influence flowing
from association and united efforts to secure for all laborers higher
wages, shorter hours, arbitration of labor disputes, and better work-
ing conditions. Beyond question those rights exist. Labor unions
are, and for a long time have been, recognized by the courts of this
country as a legitimate and useful part of the industrial system.
Associations of laborers, to accomplish lawful objects by legal means,
have been always recognized and protected by the law of this State.
The law does not tolerate inequality in the existence and enforcement
of rights or the definition and redress of wrongs, and the first con-
dition of individual freedom and opportunity is servitude of law. In
the instant case the contest did not arise because the members of
union No. 679, or members of the same occupation and of other
unions, chose not to work for the plaintiff or for or with men who
did engage in business with it, or sought to persuade, in an orderly
and proper manner, persons generally to abstain from business
transactions with it. It did not arise in the ordinary and natural
exercise by the unions of the right to control their own labor and
of the right of association. It arose because the defendants, con-
stituting the entire urion population of the city of Auburn, inaugu-
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rated and carried on, affirmatively and aggressively, through the
agencies -of fear and coercion, a comprehensive exclusion of the
plaintiff from the business of the community, in order to compel it
to unionize its business. On the part of the defendants there was
organized coercion of the plaintiff into compliance with the demand
of the unions that it compel its employees to join union No. 679,
by combining to compel third persons to refrain from having any
business relations with it. The defendants were an organized com-
bination, with a unified intent and purpose, causing irreparable
damage to the business and property of the plaintiff. Financial
pressure, loss of business, interference with freedom of action were
imposed by them in order to force the unionization. The law should
be. and 1is, that the means were unjustifiable and unlawful, and the
defendants should be enjoined from using them.

LaBor OreaNizations — Boycorr — CoNspiracy — INgUNCTION—
SecoNpary Boycorrs — CrLayroN Acr— Pexvine Suvrrs — Duplea
Printing Co. v. Deering et al., United States Supreme Court (Jan. 3,
1921), 41 Supreme Court Reporter, page 172—The Duplex Printing
Press Co. 1s a Michigan corporation engaged in the manufacture of
large and complicated printing presses such as are used for printing
daily newspapers. The company maintained a plant at Battle Creek,
Mich., at which they employed about 200 machinists, in addition to
an office force, and a field force, which supervised the erection of the
presses, in all about 250 persons. The International Association of
Machinists called a strike of these employees for the purpose of
effecting recognition of the union, but only 11 factory workers and 3
field supervisors adhered to the call and struck. The defection of so
small a number did not seriously interfere with the continuation of
the operation of the factory or the sales and shipment in interstate
commerce. The International Association of Machinists, having a
membership of more than 60,000, thereupon adopted and carried out
an -elaborate country-wide plan for enforcing a boycott of the Du-
plex Co.’s presses. The methods adopted to enforce this boycott, as
expressed in the language of the court, were as follows:

The acts embraced the following, with others: Warning customers
that it would be better for them not to purchase, or, having pur-
chased, not to install, presses made by complainant, and threatening
them with loss should they do so; threatening customers with sympa-
thetic strikes in other trades; notifying a trucking company usually
employed by customers to haul the presses not to do so, and threaten-
ing it with trouble if it should; inciting employees of the trucking
company, and other men employed by customers of complainant, to
strike against their respective employers in order to interfere with
the hauling and installation of presses, and thus bring pressure to
bear upon the customers ; notifying repair shops not to do repair work
on Duplex presses; coercing union men by threatening them with
loss of union cards and with being blacklisted as “scabs” if they
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assisted in installing the presses; threatening an exposition company
with a strike if it permitted complainant’s presses to be exhibited ;
and resorting to a variety of other modes of preventing the sale of
presses of complainant’s manufacture in or about New York City,
and delivery of them in interstate commerce, such as injuring and
threatening to injure complainant’s customers and prospective cus-
tomers, and persons concerned in hauling, handling, or installing the
presses. In some cases the threats were undisguised, in other cases
polite in form but none the less sinister in purpose and effect.

This boycott campaign centered around New York City. The
Duplex Co. brought action against Deering and Bramby, individually
and as business agents of district No. 15 of the International Asso-
ciation of Machinists, for an injunction to restrain the boycott. The
defendants contended that the Clayton Act prevented the United
States District Court for the Southern District of New York from
granting an injunction against a labor union. The court adopted
this view, dismissing the bill (247 Fed. 192). On appeal to the
circuit court of appeals this decision was upheld (252 Fed. 722),
and the Duplex Co. again appealed. In reversing the decision of
the lower courts and granting an injunction to restrain the acts
above noted Mr. Justice Pitney, delivering the majority opinion of
the court, said in part:

The jurisdiction of the Federal court was invoked both by reason
of diverse citizenship and on the ground that defendants were en-
gaged in a conspiracy to restrain complainant’s interstate trade and
commerce in printing presses, contrary to the Sherman Antitrust Act
of July 2, 1890 (ch. 647, 26 Stat. 209). The suit was begun before,
but brought to hearing after the passage of the Clayton Act of
October 15, 1914 (ch. 323, 38 Stat. 730). Both parties invoked the
provisions of the latter act, and both courts treated them as ap-
plicable. Complainant relied also upon the common law; but we
shall deal first with the effect of the acts of Congress.

The judges agreed that the interference with interstate commerce
was such as ought to be enjoined. unless the Clayton Act of October
15, 1914, forbade such injunction.

That act was passed after the beginning of the suit, but more than
two years before it was brought to hearing. We are clear that the
courts below were right in giving effect to it, the real question being
whether they gave it the proper effect. In so far as the act (a) pro-
vided for relief by injunction to private suitors, (4) imposed con-
ditions upon granting such relief under particular circumstances,
and (¢) otherwise modified the Sherman Act, it was effective from
the time of its passage and applicable to pending suits for injunction.
Obviously this form of relief operates only in futuro, and the right
to it must be determined as of the time of the hearing.

The Clayton Act, in section 1, includes the Sherman Act in a
definition of * antitrust laws,” and in section 16 (38 Stat. 737) gives
to private parties a right to relief by injunction in any court of the
United States against threatened loss or damage by a violation of the
antitrust laws under the conditions and principles regulating the
granting of such relief by courts of equity.
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That complainant’s business of manufacturing printing presses
and disposing of them in commerce is a property right, entitled to
protection against unlawful injury or interference; that unrestrained
access to the channels of interstate commerce is necessary for the suc-
cessful conduct of the business; that a widespread combination exists,
to which defendants and the associations represented by them are
parties, to hinder and obstruct complainant’s interstate trade and
commerce by the means that have been indicated; and that as a
result of it complainant has sustained substantial damage to its
interstate trade, and is threatened with further and irreparable loss
and damage in the future is proved by clear and undisputed evi-
dence. Hence the right to an injunction is clear if the threatened
loss is due to a violation of the Sherman Act as amended by the
Clayton Act.

Looking first to the former act, the thing declared illegal by its
first section (26 Stat. 209) is: “ Every contract, combination in the
form of trust or otherwise, or conspiracy, in restraint of trade or com-
merce among the several States, or with foreign nations.” The ac-
cepted definition of a conspiracy is, a combination of two or more
persons by concerted action to accomplish a criminal or unlawful pur-
pose, or to accomplish some purpose not in itself criminal or unlawful
by criminal or unlawful means. If the purpose be unlawful it may
not be carried out even by means that otherwise would be legal;
and although the purpose be lawful it may not be carried out by
criminal or unlawful means.

The substance of the matters here complained of is an interference
with complainant’s interstate trade, intended to have coercive effect
upon complainant, and produced by what is commonly known as a
“secondary boycott,” that is, a combination not merely to refrain
from dealing with complainant, or to advise or by peaceful means
persuade complainant’s customers to refrain (“ primary boycott ),
but to exercise coercive pressure upon such customers, actual or pros-
pective, in order to cause them to withhold or withdraw patronage
from complainant through fear of loss or damage to themselves
should they deal with it.

As we shall see, the recognized distinction between a primary and
a secondary boycott is material to be considered upon the question
of the proper construction of the Clayton Act. But, in determining
the right to an injunction under that and the Sherman Act, it is of
minor consequence whether either kind of boycott is lawful or un-
lawful at common law or under the statutes of particular States.
Those acts, passed in the exercise of the power of Congress to regu-
late commerce among the States, are of paramount authority, and
their prohibitions must be given full effect irrespective of whether
the things prohibited are lawful or unlawful at common law or under
local statutes.

Mr. Justice Pitney then quoted from two earlier decisions of the
court, and continued:

Tt is settled by these decisions (Loewe ». Lawler, 208 U. S. 274,
98 Sup. Ct. 301 [Bul. No. 75, p. 622], Eastern States Lumber Assn. v,

U. S., 234 U. 8. 600, 34 Sup. Ct. 951 [Bul. No. 169, p. 53]), that
such a restraint produced by peaceable persuasion is as much within
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the prohibition as one accomplished by force or threats of force;
and 1t is not to be justified by the fact that the participants in the
combination or conspiracy may have some object beuneficial to them-
selves or their associates which possibly they might have been at
Iiberty to pursue in the absence of the statute.

Upon the question whether the provisions of the Clayton Act
forbade the grant of an injunction under the circumstances of the
present case, the circuit court of appeals was divided; the majority
holding that under section 20, * perhaps in conjunction with section
6,” there could be no injunction. As to section 6, it seems to us its
principal importance in this discussion is for what it does not author-
1ze, and for the limit it sets to the immunity conferred.

The principal reliance is upon section 20. This regulates the
granting of restraining orders and injunctions by the courts of the
United States in a designated class of cases with respect to («) the
terms and conditions of the relief and the practice to be pursued, and
(D) the character of acts that are to be exempted from the restraint;
and in the concluding words it declares (¢) that none of the acts
specified be held to be violations of any law of the United States.
All its provisions are subject to a general qualification respecting the
nature of the controversy and the parties atfected. It isto be a “ case
between an employer and employees, or between employers and em-
ployees, or between employees, or between persons employed and
persons seeking employment, involving or growing out of a disnute
concerning terms or conditions of employment.”

The first paragraph merely puts into statutory form familiar
restrictions upon the granting of injunctions already established and
of general application in the equity practice of the courts of the
United States. It is but declaratory of the law as it stood before.
The second paragraph declares that “no such restraining order or
injunction ” shall prohibit certain conduct specified—mamfestly still
referring to a “case between an employer and employees, * * *
involving or growing out of a dispute concerning terms or conditions
of employment,” as designated in the first paragraph. It is very
clear that the restriction upon the use of the injunction is in favor
only of those concerned as parties to such a dispute as is described.
The words defining the permitted conduct include particular quali-
fications consistent with the general one respecting the nature of the
case and dispute intended ; and the concluding words, “ nor shall any
of the acts specified in this paragraph be considered or held to be
violations of any law of the United States,” are to be read in the light
of the context and mean only that those acts are not to be so held
when committed by parties concerned in ¢ a dispute concerning terms
or conditions of employment.” If the qualifying words are to hzve
any effect, they must operate to confine the restriction upon the grant-
ing of injunctions, and also the relaxation of the provisions of the
antitrust and other laws of the United States to parties standing in
proximate relation to a controversy such as is particularly described.

The majority of the circuit court of appeals appear to have enter-
tained the view that the words “ employers and employees,” as used in
section 20, should be treated as referring to *“the business class or
clan to which the parties litigant respectively belong ”; and that, as
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there had been a dispute at complainant’s factory in Michigan con-
cerning the conditions of employment there—a dispute created, it is
said, if it did not exist before, by the act of the machinists’ union in
calling a strike at the factory—section 20 operated to permit mem-
bers of the machinists’ union elsewhere—some 60,000 in number—al-
though standing in no relation of employment under complainant,
past, present, or prospective, to make that dispute their own and pro-
ceed to instigate sympathetic strikes, picketing, and boycotting
against employers wholly unconnected with complainant’s factory
and having relations with complainant only in the way of purchasing
its product in the ordinary course of interstate commerce-——and this
where there was no dispute between such employers and their em-
ployees respecting terms or conditions of employment.

We deem this construction altogether inadmissible. Section 20
must be given full effect according to its terms as an expression of the
purpose of Congress. The extensive construction adopted by the
majority of the court below virtually ignores the effect of the quali-
tying words. Congress had in mind particular industrial controver-
sies, not a general class war,

Nor ean section 20 be regarded as bringing in all members of a
labor organization as parties to a “ dispute concerning terms or con-
ditions of employment” which proximately affects only a few of
them, with the result of conferring upon any and all members——no
matter how many thousands there may be nor how remcte from the
actual conflict—those exemptions which Congress in terms conferred
only upon parties to the dispute. That would enlarge by construction
the provisions of section 20, which contain no mention of labor or-
ganizations, so as to produce an inconsistency with section 6, which
deals specifically with the subject and must be deemed to express the
measure and limit of the immunity intended by Congress to be inci-
dent to mere membership in such an organization.

To instigate a sympathetic strike in aid of a secondary boycott can
not be deemed “ peaceful and lawful” persuasion. The majority of
the circuit court of appeals, very properly treating the case as in-
volving a secondary boycott, based the decision upon the views that
it was the purpose of section 20 to legalize the secondary boycott “ at
least in so {ar as it rests on or consists of refusing to work for any-
one who deals with the principal offender.” Characterizing the sec-
tion as “blindly drawn,” and conceding that the meaning attributed
to it was broad, the court referred to the legiclative history of the
enactment as a warrant for the construction adopted. ILet us con-
sider this.

In the case of the Clayton Act the printed committee reports are
not explicit with respect to the meaning of the * ceasing to patronize ”
clause of what is now section 20. But they contain extracts from
judicial opinions and a then recent textbook sustaining the “ pri-
mary boycott,” and expressing an adverse view as to the secondary or
coercive boycott, and on the whole are far from manifesting a pur-
pose to relax the prohibition against restraints of trade in favor of
the secondary boycott.

Moreover, the report was supplemented in this regard by the
spokesman of the House commiitee {Mv. Webb) who had the bill in
charge. when it was under consideration by the House. The ques-
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tion whether the bill legalized the secondary boycott having been
raised, it was emphatically and unequivocaily answered by him in
the negative. The subject, he declared in substance or effect, was
under consideration when the bill was framed, and the section as
reported was carvefully prepared with the settled purpoese of exclud-
ing the secondary boycott and confining boycotting to the parties to
the dispute, allowing parties to cease to patronize and to ask others
to cease to patronize a party to the dispute; it was the opinion of the
comraittee that it did not legalize the secondary boycott, it was not theiy
purpose to authorize such a boycott, not a member of the committee
would vote to do so; clarifying amendment was unnecessary ; the sec-
tion as reported expressed the real purpose so weil that it could not be
tortured into a meaning authorizing the secondary boycott. This
was the final word of the House committee on the subject, and was
uttered under such circumstances and with such impressive emphasis
that it is not going too far to say that except for this exposition of
the meaning of the section it would not have been enacted in the form
in which it was reported. In substantially that form it became law,
and since in our opinion its proper construction is entirely in accord
with its purpose as thus declared, little need be added.

Reaching the conciusion, as we do, that complainant has a clear
right to an injunction under the Sherman Act as amended by the
Clayton Act, it becomes unnecessary to consider whether a like re-
sult would follow under the common law or local statutes, there
being no suggestion that relief thereunder could be broader than that
to which complainant is entiiled under the acts of Congress.

There was a dissenting opinion by Mr. Justice Brandeis, with
whom concurred Justices Holmes and Clark, in which it was declared
that in interpreting the Clayton Act the restrictive provisions should
be made to apply to all employers and to all workingmen, whether in
the employ of the former or not. They also stated that they believed
the course of action of the union and its members was justified at
common law,

Laror  OneaX1zatioNs — Boycorr — CONSPIRACY — I NTERPERENCE
wirtes EamrroyMent — Damaces — Clavkson v, Laiblan et ol., St
Louis Court of Appeals, Missouri (Dec. 2, 1919), 216 Southwestern
Reporter, page 1025.—Clarkson was a journeyman roofer by occupa-
tion and as such belonged to Local Union No. 1, Tnternational
Brotherhoed of Composition Roofers. Damp and Waterproo?
Workers, of St. Louis and vieinity. After working as a voofer frem
1903 to 1908, Clarkson became a contracting roofer and thereby lost
his membership in the union. Tn 1909 he sold out his business {0
the St. Louis Reofing Co. and secured employment with that com-
pany as a journeyman voofer. The union demanded that Clarkson be
discharged and not again employed by the company until all the
union employees of the company who were out of work were re-
employed. This demand was made under a threat of calling a
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strike of the company’s workers and for that reason was complied
with. Clarkson then applied for membership in the union on two
separate occassions, but was each time wrongfully refused readmit-
tance to the union. Thereupon Clarkson undertook by contract to
fulfill certain of the St. Louis Roofing Co.’s roofing contracts. When
this was discovered by one Garvey, who was the business agent of
the union, he went to the company and again threatened to call a
strike of the company’s employees unless the company annulled its
contracts with Clarkson. The company complied with the union’s
demand as made by Garvey, who reported what he had done to
the members of the union.

This action is brought by Clarkson against members of the union
for damages for the interference with his contracts with the roofing
company. The defendants demurred to the complaint but the de-
murrer was overruled and a decision was rendered by the St. Louis
circuit court in favor of Clarkson. The union members appealed,
and in affirming the decision the court of appeals said in part:

It is alleged that said roofers’ union and its officers and agents,
being these defendants, did willfully and maliciously conspiye to-
gether and with each other to prevent plaintiff from following his
trade as a roofer, and have willfully and maliciously conspired to-
gether and with each other to cause plaintiff to lose his employment
and contracts with said St. Louis Roofing Co., and that the said acts
were malicious, and that by reason thereof plaintiff has been caused
to lose his said employment and contracts with St. Louis Roofing
Co., to his loss and damage.

We think the demurrer was well ruled, and that, where the de-
fendants, through their agent, as alleged, resorted to methods which
in effect deprived the St. Louis Roofing Co. of its free will in the
matter of carrying out the contract with plaintiff which it desired
to do, in that case the acts of the defendants would be considered
the proximate cause of the damage, and therefore as giving a cause
of action. (Clarkson ». Laiblan et al., 178 Mo. App. 708, 161 S. W.
660 ; Door Co. v. Fuelle, 215 Mo. 421, 114 S. W. 997.)

While the evidence 1n the record is conflicting as to the rules,
customs, and usages of the union and also as to Business Agent
Garvey’s authority, we think there is sufficient evidence in the record
to uphold the verdict of the jury in behalf of plaintiff.

While it is true that there is no specific by-law of the union which
conferred authority upon Garvey, the business agent, to order a
strike, it does appear clearly from the evidence that it was his duty
to visit the union shops at regular intervals to see that none but
union men were employed, and according to the testimony of Mr.
Laiblan, the president of the union, he (Garvey) was to use his own
judgment.

As the evidence tended to show that these acts on the part of Gar-
vey were within the scope of his authority as business agent of the
union, the officers and members of the union, being these defendants,
were bound thereby.
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It follows from this that there was evidence in the case tending
to support the allegations of the petition, and that the court did not
err in failing to give defendants’ peremptory instruction to the effect
that plaintiff could not recover.

Defendants make the further point that the punitive damages
assessed are excessive. The verdict was for the sum of $1,200 puni-
tive damages and $55 compensatory damages. It appeared that this
cause has been before.three juries, and that each of the juries ren-
dered a verdict in behalf of the plaintiff, and in each case for dam-
ages in sums larger than was given in the present verdict. The acts
of the defendants, through Garvey, the business agent, were neces-
sarily. humiliating and annoying to the plaintiff. There are eight
defendants to bear the burden of this verdict. We do not think that
the verdict under the circumstances is excessive.

We rule that the case was fairly tried under proper instructions,
Finding no reversible error in the record, the commissioner recom-
mends that the judgment be affirmed.

This case is based upon the same facts as to the suit for injunction
as in Clarkson ». Laiblan et al:, 178 Mo. App. 708, 161 S. W. 660
(Bul. 169, p. 313), reference to which was made in the foregoing
decision.

Lasor Orcanizarions—Boycorr—Conspiracy—MonoroLy—Re-
STRAINT OF INTERSTATE COMMERCE—SWITCHBOARD MANUFACTURERS—
Boyle et ol. v. United States, United States Circuwit Court of Ap-
peals, Seventh Circuit (Apr. 4, 1919), 259 Federal Reporter, page
803.—Michael Boyle and various other members of labor unions to-
gether with certain manufacturers were indicted, tried, and convicted
of unlawful conspiracy and violation of the Sherman Antitrust Act
(July 2, 1890, ch. 647, 26 Stat. 209).

Prior to 1909 manufacturers of electrical switch and panel boards
outside of both Chicago and Illinois sold and shipped their appliances
in interstate commerce, finding a market in Chicago. In 1910 the
employees and the electricians of employers located in Chicago and en-
gaged in the manufacture of switch and telephone panel boards
organized and struck to unionize the businesses. Some employers
held out, others gave in. The employers protested against the union
wage scale, declaring that if adopted they could not meet competi-
tion with outside firms which employed nonunion labor. Thereupon
certain employers and the labor unions entered into an agreement
whereby the former were to adopt the union wage scale and the
latter were to undertake to bring about a condition which would
make it imposssible for any but union-made switchboards and panels
to be installed in Chicago. In furtherance of this agreement the
labor unions caused the destruction of switchboards brought into the
State and made by nonunion labor; they also refused to install any
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but union-made appliances or to operate them. The result was that
it became imposible for switchboards and panels not made in Chicaga
and by union labor to be installed or used. The defendants appealed
from the judgment of convietion. In affirming the judgment of the
district court the court of appeals said in part:

Section 1 of the antitrust act reads:

“ Every contract, combination in the form of trust or otherwise, or
conspiracy in restraint of trade or commerce among the several
States. or with foreign nations is hereby declared to be illegal.”

That the parties entered into a combination, that they reduced their
agreement in part to writing is conceded. That the parties combined
to restrain the shipment of commodities from points outside of the
State of 1llinois to the city of Chicago is fairly inferable from a part
of the written agreement, The employers were anxious to avoid
competition from nonunion shops. The employees desired to union-
ize the shops. They agreed that:

“This increase in scale is to go into effect only in case the party
of the second part has succeeded before October 1, 1911, in bringing
about a condition which will permit of none but union label switch-
board work to be installed in the city of Chicago.”

While the practices by which the second party was to bring gbout
this result were not set forth, it is at least inferable even from this
agreement alone that outside made switchboards would not be in-
stalled in the city of Chicago.

The reéasons which actuated the parties to thus conspire and com-
bine may have been and doubtless were quite different. The manu-
facturer was induced to enter into the agreement because of a desire
to eliminate compstition. He also wanted to settle his labor prob-
lem. The representatives of the unions were actuated by a different
motive. But it was not the motive, but the common and concerted
action of the parties for the unlawtul purpose of restraining inter-
state commerce for which plaintiffs in error were indicted and con-
victed.

Nor was the Government barred by the statute of limitations.
Plaintiffs in error were not tried for entering into the written con-

ract of April 1, 1911, but were convicted of the unlawful couspiracy
to restrain trade which was a continuing conspiracy or combina-
tion. While the parties entering into such unlawful combination
might have withdrawn from such combination and thereby have re-
Heved themselves from further liability, and the statute of limita-
tions would have begun to run from the time of such withdrawal,
yet it required some affirmative act on the part of the conspirators
to avoid the liability which their entry into the combination created.

Complaint is also made because of the admission of evidence over
objection. The Government introduced testimony showing that
plaintiff in error Boyle on various occasions made builders pay him
considerable sums of money under threat of a strike or a boycott.
For example; one witness testified that he had paid Boyle $500 to get
a certain switchboard installed ; another, that Boyle exacted of him
$3.000 in order that he might install a certain switchboard; and still
another testified that Boyle required a church to pay $200 as a pen-
alty for installing certain electrical apparatus. Still another witness
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1
only inudmissible but highly

WL atever ’:etwu i d
contend that this evi
prejudicial to their canse.
That sieh testimony, if erroneousiy admitted, was prejudicial must
be conceded. For it requires no stvetch of the imagin ation to con-
ceive of a jury taking a prejudice ﬁ(;amst a party »,‘no is thus pie-
tured in the role of a bl aclkmailer, a highwayman, a betrayer of labor,
and a leech on commerce. But the test 6F admissibility does not turn
upon its effect upon the jury, but on its relevancy ! to the issues mude
by the charges set forth in the indictment.

The Government charged a conspiracy er combination to vestrain
interstate commerce A prima facle case of conspiracy was estab-
lished. Bovle was one of the coconspirators. As the object of the
conspiracy, switchboards and panel boards made outside of Chicago
were not to find a market in the city of Chicago. This oo.;ecb——thls
interference with intevstate commerce—was to be brought about by
threatened strikes, by boycoits, or by the exaction of graft to pre-
vent strikes and boycotts. What more direct or iimmediate restraing
upon the sale and installation of switchboards and panel boards mnde
outs1de of Chicago than a burden of $2.000 or $5.000 upon the builder
who sought to install them ? Tt was as effective a means of prevent-
ing their installation in Chicago as threatened strikes. The testi-
mony was receivable as an act of one of the coconspirators in further-
ance of the object of the conspiracy.,

The judgment is affirmed.

‘m

Lapor Orcaxizamions — Boveort — Coxspiracy — Moxorony —
Restrarnt oF InTERsTATE Corvmurce—TiLE Drarrrs’ ComMainarion—
Belfi et al. v. United Staies, United States Circuit Court of Appeals,
Third Circuit {June 18, 1919), 259 Federal Reporier, page 8%3.—
The tile industry has been divided into three classes, (1) the manu-
facturer, (2) the dealer, and (3) the tile setter. In Philadelphia
about 90 per cent of the tile dealers formed themselves info a
trade combination known as the Philadelphia Tile, Mantel & Grate
Association. The tile setters in Philadelphia and vicinity were or-
ganized as a labor union and had in its membership nearly all the
tile setters In the vicinity.

The dealers’ association entered into a written agreenient with the
labor union covering hours of labo?, wage scales, ete. It was also
agresd, but not in writing, that the dealers would e«nplov none other
than union tile setters and that the union members would not set tiles
for dealers who were not members of the association, and further-
more they agreed not to set the tiles of any manufacturer who sold
tiles to a nonmember dealer. All the tile manufaciurers execept one
were located outside of Pennsylvania. The dealers and the members
of the labor union were charged and convicted of unlawful con-
spiracy in restraint of interstate trade under the Sherman Antitrust
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Act (July 2, 1890, ch. 647, 26 Stat. 209), and they appealed. In
affirming the judgment the court said in part:

The defendants, who are tile dealers engaged in the retail tile busi-
ness in Philadelphia and vicinity, had joined together and associated
themselves in a trade organization known as the Philadetphia Tile,
Mantel & Grate Association, ostensibly for the correction of trade
abuses and evil practices and the promotion of sound business poli-
cies. This association, though admittedly a trade combination, was
not regarded by the trial court to be in and of itself a combination
violative of the Federal statute against unlawful restraints and
monopolies. The controversy, therefore, concerns not the unlawful-
ness of the combination but the unlawfulness of the conduct of some
of its members in carrying out its conceivably lawful purposes. This
conduct consisted, as it 1s alleged by the indictment, in excluding
trade competitors from membership in the association, in the refusal
of association dealers to buy tiles from manufacturers that sold tiles
to nonmember dealers, and in entering into agreements with a tile
setters’ labor union, whereby association dealers obtained from the
union, first, preference over nonmember dealers in the employment
of union tile setters, and, second, a promise by the union to supply no
tile setters to tile dealers outside of the association, thereby creating
a boycott of nonmember tile dealers by making it impossible for them
to get materials for their business and labor with which to carry
1t on.

As all tile manufactories in the country save one are located in
States other than the State of Pennsylvania, an interference with
commerce caused by the refusal of tile setters to set tile and of tile
manufacturers to sell tile is necessarily interstate in character. The
jury having found that the defendants had by their acts restrained
commerce, and that restraint being of commerce that was interstate
in character, the only question for us to decide is whether the re-
straint to interstate commerce thus occasioned by the defendants was
so indirect and remote that the trial judge should have declared as a
matter of law that it was not such restraint as is contemplated by the
statute.

It is sufficient to say that we believe the acts charged against the
defendants named in the judgment now under review—over and be-
yond the articles of association by which they were bound and the
written contract with the labor union into which their association
had entered——were such, if committed, as did have a direct and im-
mediate effect upon interstate commerce in tiles, resulting in its un-
lawful restraint.

The judgment of the court below was therefore affirmed, with costs,
except as to two defendants, as to whom the judgment was reversed
and a new trial granted, there being an apparent lack of evidence to
sustain their conviction.

Lasor OrReAN1ZATIONS—COLLECTIVE AGREEMENTS—BREACH BY FM-
rLOYEES—Damaces—Nederlandseh Amerikaansehe Stoomwvaart M aat-
schappij v. Stevedores and Longshoremen’s Benev. Soc. et al., United
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States District Court, Eastern District of Lowisiana (Apr.6,1920),265
Federal Reporter, page 397.—This is an action in the form of a libel in
personam for .damages for the breach of a contract brought by the
plaintiff (better known as the Holland-American Line) against the
Stevedores and Longshoremen’s Benevolent Society and the Long-
shoremen’s Protective Union Benevolent Association. The two de-
fendants are labor unions, one composed of white men and the other of
colored men. The two unions entered into a contract with all ship
agents and employing stevedores at the port of New Orleans for a
period of three years, fixing the hours of labor and the price per hour,
with provisions for extra pay for certain cargoes, overtime, night
work, and Sunday labor. Labor was to be divided equally between the
two unions and nonunion labor was to be employed only when union
labor could not be had. The stevedores’ foremen were all to be
union members. The regular rate for ordinary cargoes was 80 cents
per hour. A steamship of the plaintiff, the steamship Amsteldijk,
put into port with an ordinary cargo of kainit, an ingredient used
in making fertilizers. Union men started to unload the vessel at
the usual rate of 80 cents per hour for such cargoes and quit at the
regular time on Saturday. On Monday morning, however, con-
trary to the provisions of their contract, they refused to return to
work unless they were paid 90 cents per hour. The presidents of
the unions could not make the men return to work and nonunion
men would not work where nnion men were striking. The ship was
delayed in unloading for seven days, when finally the union men
returned to work. The Holland-American Line is suing for damages
for demurrage. In awarding judgment in the plaintift’s favor Dis-
trict Judge Foster rendered the following decision:

The contract is inartificially drawn and in terms imposes no obli-
gation on respondents to furnish labor. It must be given a reasonable
construction, however, and so as to maintain its validity, if possible.
The contract absolutely binds all of the ship agents and employing
stevedores of the port of New Orleans to employ none but members
of the respondent unions, if they are available. By it the respondents
establish the principle of collective bargaining, obtain the closed
shop, 44-hour week, extra rates of pay for overtime, and their own -
working conditions, all that union labor, so far, has ever contended
for. I think the contract is valid and imposes the reciprocal obliga-
tion on respondents to work according to the contract in good faith.
There is no doubt the action of the men was arbitrary and amounted
to a breach of the contract.

It is shown that the officers of the unions have no control whatever
over the members. There is no provision in the by-laws by which
they may be suspended, or expelled, or disciplined in any way, for
refusing to abide by the contract. The contract and the award of the
national adjustment commission were not accepted and did not be-
come binding on the unions until ratified by general meetings of all

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



136 DECISIONS OF COURTS AFTFECTING LABOE,

the members. i is shown that some of the men who quit work did
not seek employment elsewhere, but remained in the vicinity of the
vessel. The foreman, a member of the union, did not seek to employ
nonunion men. He testified nonunion men will not work when union
men are on strike. The action of the union men in this case had all
the elements of a strike. Considering the control exercised cver the
nonunion men, the fact that the foreman was a member of the union,
whom the stevedore was forced to employ, and that union men were
available, though unwilling to work, I think the testimony of the
foreman is conclusive, though there is some testimony of a general
character that nonunion men might have been secured. Under these
conditions the respondents are responsibie for the action of a consid-
erable number of their members, as here shown.

This brings up the question of damages. Undoubtedly the ship
was delayed and demurrage accrued; but this might have been
avoided by paying the extra wages demanded. The recovery should
be confined to what it would have cost for additional wages to unload
the ship at the rate demanded. As the evidence is not certain on that
point, the case will be referred to a commissioner to ascertain the
damages. Libelant to have a decree for that amount, with interest
at 5 per cent from date of decree until paid. Respondents to pay
all costs, to be divided between them equally.

Lasor Oreanizations — CoLrLective AGREEMENTS — DECISION OF
War Lasor Boarv—Rerroacrive Pay—Farker et al. v. First Trust
& Savings Bank et al., United States Circuit Court of Appeals,
Ninth Circwit (Sept. 7, 1920), 266 I'ederal Reporter, page 961 ~The
motormen and conductors of the Spokane & Inland Empire Rail-
read Co., Washington, belonged to the Amalgamated Association of
Street and Electric Railway Employees, a union and a corporation.
The employees worked under an agreement made in July, 1918, with
the railroad by which the scale of wages, etc., were fixed and which
provided that the contract could be terminated upon 30 days’ writ-
ten notice. On July 8, 1919, the employees gave notice that they
wanted the agreement reopened to fix a new wage scale. The com-
pany refused to increase the wages and the employees submitted the
case to the War Labor Board, but the railroad refused to appear
before or have any dealings with that board. The hoard recom-
mended an increase in wages, but the company would not grant the
jncrease. Later it made a flat increase in wages, but would not make
it retroactive. The railroad went into the hands of a receiver, and
the employees filed this claim against it for their “back pay” on
the basis of the award of the War Labor Board. The claim was
disallowed and the employees appealed. In affirming the decision
the court said, in paré:

We find it impossible to arrive at the conciusion that the contract
of emplovment between the association and the railroad company
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was terminated upon the exniration of the 20 days’ notice, and that
from the expiration of such notice the men became entitied to ve-
cover as upon a quantuin meruit. Even though the course pursued
under prior similar contracts was that, when differences arose, ad-
justments of wages operated retroactively in favor of the men. the
evidence as to this particular contract atfirmatively shows that one
of the parties positively refused to yield to any relinquishment,
and stated as a ground inability to pay increased wages.

Nor can it be held that the ratroad company was bound by the
decision of the War Labor Board, for it is proven beyond all gues-
tion that the representatives of the company always declined to
submit the question of wages to the War Labor Board. The cir-
cumstance that the company refused to appear before the board,
and that it refrained from having anv communication with it,
but strengthens the conclusion that the railroad company did not
intend to subject the matter to the arbitrament of that board. And
as further evidence that the contract was kept alive we have the
circumstance that the men continued to work, accepted wages pro-
vided for under the scale embodied in the contract of February 10,
1918, and never made any agreement for increased wages with the
company.

Lasor OgrcanNi1zarioNs — COLLECTIVE  AGREEMENTS — LEGALTTY —
“Poricy oF Union "—Croseo Suoe—Shinsky v, O'Nell et al., Su-
preme Judicial Court of Massachusetts (Feb. 4, 1919}, 121 Novik-
eastern Reporier, page 790.—David Shinsky, who is a shoe laster,
was expelled from the United Shoe Workers of America and from
the local union of that association in the city of Lynn. He there-
after sought employment in that city. He was refused employment
by two employers on the ground that they had made agreements
with the United Shoe Workers whereby they agreed to hire only
union labor so long as the union could supply the requisite help. A
third one, after employving him, discharged him upon learning that
he did not belong to the union; the reason given was that it had a
price-list agreement with the union and was not desirceus of dis-
pleasing the union and causing a strike. Shinsky brought action
against the members of the union; the case was submitted to a
master, who reported, whereupon the superior court dismissed the
bill, The master’s report was not excepted to. He found that the
policy of the union was to secure all the work possible for its memn-
bers rather than &ave it go to unafiiliated workers and to obtain
the highest possible prices for their work. It was also declared to
be the policy of the union to secure and increase .the number of
closed shops. 1t was also found that the union endenvored to make
members such workmen as were employed but who were not already
members. If they were unsuccessful, they notified the employer. In
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affirming the decree dismissing the bill the court, speaking throu;_gh
Judge Loring, said in part:

The plaintiff’s contentions on these findings is that the master
has found that a part of the general policy of the union is legal and
p‘ilrt illlegal; that it follows from this that the policy as a whole is
illegal,

We are not able to accede to this contention of the plaintiff. It
is established that workmen can combine to get the advantage of bar-
gaining for their common benefit in respect to the terms and condi-
tions upon and under which they should work. 1t is further estab-
lished that if they are successful in getting the bargain they wish
they can ingert in the agreement setting forth that bargain a clause
providing that all work of the employer shall be given to them or
that a preference shall be given to them in the employment of work-
men. So much is established. Workmen can not hope to secure the
advantages of bargaining for the common benefit unless their com-
bination, their organization, their union (call it what you please)
is a large and a strong one. If any member of the combination or
union were to testify that he did not wish “ to enlarge and strengthen
the union organization,” no one would believe him. No one would
believe-that a member of a union organized to secure the advan-
tages of bargaining for the common benefit could hope to succeed
unless all the members of the union did their best “to enlarge and
strengthen the union organization.” So far as this finding of the
master is concerned we are of the opinion that the policy of the
United Shoe Workers of America “to enlarge and strengthen the
union organization” is an incident, and a necessary incident, to a
successful combination to secure the advantages of bargaining for
the common benefit. What we have said with respect to this finding
of the master is equally true of the other finding relied upon by
the plaintiff, namely, “a part of the policy of the union is to secure
and increase in number what are sometimes called ‘closed shops.’”
‘We understand by this that the master means that it is the policy
of the United Shoe Workers of America “to secure and increase
in number” shops where the employer agrees to give all the work
to members of the union, or at any rate to make a preference in their
favor in employing workmen.

A union which has an agreement with an employer providing
(inter alia) that all the work shall be given to the members of the
union or that a preference shall be given to members of the union
in employing workmen would open itself to serious criticism if it
refused to admit to membership men qualified to perform the work
done by members of the union in question. By having as a part of
its policy “the custom” of not refusing membership to workmen
who wish to join such a union avoids subjectingeitself to this criti-
cism. We are of the opinion that the finding of the master here
relied upon can not be taken to mean anything more than this.

Lasor OreaN1zATIONS—COLLECTIVE AGREEMENTS—MONOPOLIES—
INTERFERENCE WITH EMPLOYMENT—ZReihing v. Local Union No. 52,
International Brotherhood of Electrical Workers, Court of Errors
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and Appeals of New Jersey (Mar. 1, 1920), 109 Atlantic Reporter,
page 367 —~Edward Reihing was employed by George R. Royce as
an eleetrician. The defendant union had entered into agreements
with the greater number of master electricians in the city of Newark,
of whom Royce was one, whereby the unions agreed to furnish and
the master electricians to employ only such persons as were members
of the union. The agreement was in effect a written understanding
of collective bargaining. The sections of this contract which are of
particular interest in this case are as follows:

Section 7, which provides:

“No man not a member of the I. B. E. W, (the defendant) and
holding a working card of permit from this local union, shall be em-
ployed at any time by the party of the first part (the contractor) at
electrical work, except work covered and controlled by another local
union of the I. B. E. W.”

“Section 9. Labor shall not be furnished to any cne not a regular
electrical contractor unless the prevailing rate for labor charged by
the electrical contractor is paid for the same.”

“Section 11. Any firm, corporation, or individual engaged in the
electrical contracting trade refusing to sign this agreement will be
considered unfair by this local union.’

Reihing applied for membership in the union and was given a
temporary card. Upon his failure to pass the necessary entrance ex-
amination this card was withdrawn from him and he was refused
membership in the union. Reihing claims that the union interfered
with his employment and that Royce discharged him because he did
not belong to the union, but the court found that proof of this “ mani-
festly failed.” He also claimed that the contract between the union
and Royce was in violation of P. L. 1913, p. 25, ch. 13, which is the
New Jersey antimonopoly law. The trial court entered a judgment
of nonsuit against the plaintiff and he appealed. In affirming the
decision the appeals court said in part:

The statute in question is one of those popularly known as the
“ seven sisters” or “antitrust laws.” The title is an act to define
trusts, and to provide criminal penalties and punishment of cor-
porations, to promote free competition in commerce and all classes of
business, ete. It speaks in terms of business or commerce, produce,
merchandise, or commodity. It provides for a penalty. The offense
is a misdemeanor. In addition to such punishment provided on con-
viction of a misdemeanor, the charter of an offending corporation
may be revoked by the attorney general of the State. It does not
provide for the recovery of damages by a civil action. It is quite
clear that the case under consideration is not brought within the
terms or spirit of that statute. This is the only point considered or
decided by the court. The statute in question, therefore, does not
help the plaintiff’s case.

It is urged, even though the above statute is not applicable, the
case is controlled by our decision in the case of Brennan ». United
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Hatters, 73 N. J. Law, 729, 65 Atl. 165, and Ly the case of Connors .
Connolly in the Supreme Court of Errors of Connecticut, 86 Conn.
641, 86 Atl. 600, and under those cases a right of action can be main-
tained under the common law. This case is clearly distinguished
from these cases on essential points. They are not applicable. In
the former, the gist of the action was the damage caused to the plain-
tiff by an unwarranted interference with him, in his employment as a
hatter. That case is cited with approval in the Connors case.

We conclude that it was not error for the trial court to enter a judg-
ment of nonsuit. The judgment is therefore affirmed, with costs.

Lasor OreanNizaTionNs — COLLECTIVE AGREEMENTS — STRIKES—RE-
FUsAL To WORK—LiapiLiry oN Surery BoNo—Uden v. Schaefer
et al., Supreme Court of Washington (Mar. 22, 1920), 188 Pacific
Reporter, page 395—The contracting plumbers of Seattle, Wash.,
were associated together under an organization known as the Seattle
Plumbing and Heating Engineers’ Association. Schaefer, the de-
fendant, was a member in good standing in this association. The
association had agreed with the plumbers’ unions not to employ any
plumbers who were not members of the union, and the unions agreed
that none of their members would work for anyone who was not a
member of the association.

One Uden was building an apartment house and called for bids
from members of the association to install the heating and plumbing.
All the bids were too high. Schaefer afterwards reduced his bid
from $19,000 to $17,000 and came to an understanding with Uden.
In accordance with the usual custom Schaefer furnished a surety
bond for the penal amount of $38,000, which Uden accepted. The
surety was the Maryland Casualty Co. Among other things the
bond provided that “the surety shall not be liable for any damages
resulting from so-called strikes or labor difficulties, or from mobs,
riots, fire,” etc.

For the manner in which Schaefer procured his contract with Uden
he was suspended from membership by the engineers’ association.
When this became known to the unions, Schaefer’s plumbers left him
and he was unable to secure other plumbers, either union or nonunion.
As a result of this condition he forfeited his contract and Uden sued
him and his surety for the difference between the price in Schaefer’s
contract and the lowest price by which the job could be done under
a new contract. The Maryland Casualty Co. contends that it is not
liable because the failure to fulfill the contract was due to a sirike or
labor difficulty. The court held the surety liable, saying in part:

In our opinion, the facts do not exonerate the appellant from the
obligations of its bond. In the common acceptation of the term, it is

not a “ strike ” for the workmen of an employer to quit his employ-
ment and go elsewhere, without any intention of returning; nor is it
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a “strike ” for workmen to refuse to enter into the employment of a
particular contractor. A “strike)” in such common acceptation, is
the act of quitting work by a hody of workmen for the purpose of
coercing their employer to accede to some demand they have made
upon him, and which he has refused; but it is not a strike for work-
men to quit work, either singly or in a body when they quit without
intention to return to the work, whatever may be the reason that
moves them to do sc. It is a matter of common knowledge that
during the late war period many emplovers of labor, because of the
great demaund for labor had difliculty in employing and keeping a
sufficient number of workmen. Many of such employers lost work-
men in considerable numbers, who had long heen in their emplov-
ment, and for a time had practically to suspend operations. No one,
however, supposed that the quitting of these workmen constituted a
“strike.” Schaefer’s sitnation here was not different. By his own
act he had placed himself in a position where certain werkmen could
not remain in or enter into his employment without violating their
agreement, and others he could not obtain, and in no sense can this
be denominated a strike.

The addition of the phrase “labor difficulties” to the term “so-
called strikes” does not enlarge the meaning of the latter. It is
rather definitive than expansive of it. In other words, the phrase
is but explanative of the meaning of the word “ strike,” and any act
of the workmen which wounld not constitute a strike would not con-
stitute a labor difficulty.

The judgment is affirmed.

Laror OrcaNTZATIONS—CONSPIRACY—EXTORTION—BLACKLISTING OF
Exrroyers—People v. Curran et al., Supreme Court of Ilinois (Dec.
18, 1918), 121 Northeastern Reporter, page 637 —The defendants
were members and business agents of labor uninns—the Painters’
District Council, the Glaziers’” Union, the Wood Finishers’ Union,
and the Fixtures Hangers’ Union. The facts in the case as found
by the court were in brief as follows:

These unions maintained a headquarters in the balcony of a salooxn,
where they had desks and telephone booths. Whenever an emplever
of labor in the city violated some rule or requirement of the unions
he wag notified to pay a certain sum of money to said unions. I?
he refused, the plate glass in his store was broken, and when he went
to a glass dealer to have it replaced they refused to replace 1t and
directed said emplover to the saloon where the unions maintained
their headguarters. When the emplover went to said headquarters
he was informed that he must pay a certain sum of money, usually
larger than the first demand. The violation by the employer of the
unicn rules or requirements in many cases was unintentionsl, or a
very minor offense. or really no offense at all. but merely fancied
on the part of the members of the unions. Some of the rules were
unreasonable. Isadore Hoffman employed an electrician who showed
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a card of Union Local 376, which had seceded from one union and
had formed another, which was unknown to Hoffman. The union
which took its place, Local 134, claimed that Local 376 was irregular.
For this act Hoffman was required to pay $300, and when he refused
his glass windows were broken. Before he could get new windows
he was compelled to pay $400. A charge of conspiracy was brought
against 25 of the members of these unions in an indictment contain-
ing 16 counts charging conspiracy at common law. Fourteen were
convicted, 2 paid their fines, and the remaining 12 appealed. In
affirming the convictions the court said, in part:

The principal objection is that, as the counts contain the essentials
of an offense under the Criminal Code (Hurd’s Rev. St. 1917, ch. 33,
secs. 1-594), they should have concluded against the form of the
statute. If an act is an offense both against the common law and
the statute, the prosecutor may proceed under either the statute or
the common law, or both. It was not necessary, to constitute the
offense of conspiracy at common law, that the object of the conspiracy
should constitute a criminal act, but it was suflicient that the object
was unlawful though not indictable. The court did not err in
denying a motion to quash the indictment or any count thereof.

It is argued that the court erred in ruling on the admission of
evidence. There was evidence, already stated, of more than 50 cases,
all substantially alike, and the objection is that there was no evidence
connecting any of the defendants with the breaking of glass and
smashing the windows. Some of the counts charged a conspiracy
against persons to the grand jurors unknown, and it was proper to
prove all the instances if they implicated the plaintiff in error.
Where certain events having a natural connection follow each other
frequently with uniformity, the necessary inference is that they are
referable to the same cause. The evidence was that the black list was
made, the windows broken, the dealers in glass refused to furnish
glass and directed the owner to the saloon where the plaintiffs in
error, who made the blacklist, made their headquarters, and extorted
money from him as a condition of removing his property from the
list and having his glass reset. These facts lead to the irresistible
conclusion that they were all parts of one systematic scheme and that
the breaking of the glass was caused by the plaintiff in error.

It is claimed that the court erred in not requiring the people to
elect upon which count or counts they would proceed. The con-
spiracies charged in the various counts were different parts of one
conspiracy, and the right to demand an election does not exist in
such a case, (Andrews v. People, 117 I11. 195, 7 N. E. 265.)

Lasor OreaxNizaTioNs — CoxsPIRACY—LIABILITY FOR DaMAGES—
Torts or MeMBERS—United Mine Workers of America et al. v. Coro-
nado Coal Co. et al., United States Circuit Court of Appeals, Eighth
Circuit (Apr. 28, 1919), 258 Federal Reporter, page 829.—This case
first came up for hearing before the circuit court on a demurrer in
1916, when the action was instituted by Dowd as receiver for certain
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coal mines against the United Mine Workers of America. The de-
murrer was dismissed and a trial ordered. The present case was an
action for damages for the destruction of property by the United
Mine Workers. Dowd, who had represented nine coal-mining cor-
porations whose stock was all controlled by one company, was suc-
ceeded by the Coronado Coal Co. et al. The nine coal-mining com-
panies operated mines owned or leased by them in Arkansas and
maintained what is called an “ open shop.” The companies refused to
sign agreements with the labor unions to unionize their mines.

The United Mine Workers of America, the defendant, is an inter-
national association of coal mine workers, the national headquarters
of which is in Indianapolis, Ind. This association is composed of a
national or controlling union, under which there are district unions,
and under the latter, local unions. It was and is the policy of the
united mine workers eventually to bring about the operation of all
mines by union labor, and it devoted its energies to this end.

After repeated but unsuccessful attempts by the United Mine
Workers to get the plaintiff mining companies to agree to operate
their mines with only union labor, the mine workers proceeded to do
what they could to coerce the companies to accede to their wishes.
Incidents of violence occurred against the property and employees
of the plaintiff mines, and an injunction was sought and secured.
The injunction, however, seems to have had little effect upon the
mine workers’ activities. The unions held several conventions at
which they declared it to be their purpose either to make the mines
using nonunion labor to unionize their mines or to put them out of
business.

The union later purchased arms and ammunition in considerable
quantities and distributed them among the union miners of the dis-
trict where plaintiffs’ mines were located. An attack was made by
the union miners upon the property and employees of the plaintiffs’
mines. The mine property was dynamited and burned and many
employees were injured, some being killed, and the action for dam-
ages followed.

The case was submitted to a jury which rendered a verdict for the
plaintiffs in the sum of $200,000, which was trebled under the pro-
visions of the Sherman Antitrust Act. Interest was also awarded
from the date of the destruction of the property to the date of the
judgment. The United Mine Workers appealed, urging 184 assign-

- ments of error. The judgment was affirmed in every particular ex-
cept the interest, which was ordered to be remitted. The opinion is
i part as follows:

The defendants insist that it was error to hold the unions which

were made defendants as entities, against which an action could be
51706°—22 13
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instituted, process had, and judgment recovered ; they being unincor-
porated labor unions.

This question was determined by this court on the former hearing,
sub nomine Dowd ». United Mine Workers of America, 235 Fed.
1,148 C. C. A. 495 [Bul. 224, p. 168], and it was there held that
under the Sherman Antitrust Act these unincorporated unions may
be sued by one injured in his business or property by reason of any-
thing done which is forbidden by the Sherman Act. That decision
is the law of the case, and cannot now be again reviewed.

Other contentions were then considered and rejected, after which
the court said:

The objection to the introduction of the United Mine Workers’
Journal is equally untenable. The secretary of the organization
testified that—

“Tt is the official publication of the organization, published by
authority and under the supervision of the International Executive
Board of the United Mine Workers of America; that its editor is
appointed by the president of the International Union.”

Therefore the editorials, which were published in almost every
issue of the Journal, must be deemed the acts of the organization.
They were clearly admissible. As the action is one for conspiracy,
the law permits great latitude in the introduction of evidence tend-
ing to establish the conspiracy and connecting those advising, en-
couraging, aiding, abetting, and ratifying the overt acts committed
for the purpose of carrying into effect the objects of the conspiraey.

The main issue in this cause, so far as the national organization
and its officers were concerned, was whether the torts committed by
sotne of the defendants were in pursuance of an unlawful conspiracy
to compel the plaintiffs and other coal mine operators to unionize
their mines, and were authorized, encouraged, advised, and, if not
authorized, ratified by the national organization and its officers, after
they had been committed. The court did not err in admitting these
journals in evidence. (Clune ». United States; 159 U. S. 590, 593, 16
Sup. Ct. 125 [Bul. No. 2, p. 213]; Hitchman Coal Co. ». Mitchell,
245 U, S. 229, 249, 38 Sup. Ct. 65 [Bul. No. 246, p. 145]; Louie ».
United States, 218 Fed. 36, 41, 134 C. C. A. 58.)

That corporations, and this association must be treated as such in
this action, are liable for the torts of their members or employees,
when encouraged in the commission of them, or if ratified thereafter,
is well settled. (Philadelphia etc. R. R. ». Quigley, 62 U. S. (21
How.) 202; Denver ete. Ry. ». Harris, 122 U. S. 597, 7 Sup. Ct.
1286; Stewart ». Wright, 147 Fed. 321, 327, 77 C. C. A. 499.)

The admission in evidence of the indictment and pleas of guilty of
some of the defendants, members of the local unions, for the destruc-
tion of this property, was clearly proper against those defendants, as
adinissions made by them, and if their unlawful acts were applauded
and approved by their codefendants, after having encouraged them
in their unlawful acts, such approval is a ratification of these unlaw-
ful acts, and makes them liable. (Loewe v. Lawler, 208 U. 5. 274, 28
Sup. Ct. 301 [Bul. No. 75, p. 622].)

Whether the acts of those defendants amounted to a ratification
was a question to be determined by the jury from the evidence under
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proper instructions. If tne unlawful acts were in pursuance of a
conspiracy, and were committed before the unlawful conspiracy had
been abandoned, or the object of the conspiracy completed, all per-
sons who were members of the conspiracy or made themselves par-
ties thereto at any time before the conspiracy had been abandoned,
or its object completed, are responsibie,

The correspondence between the officials of the Remington Arms
Co., showing the purchase of arms and ammunition and payment
therefor, by the officers of the United Mine Workers of America,
their shipment to Hartford, Ark., to the officers of the district and
local unlons, their distribution by them to the striking members,
shortly before the battle which resulted finally in the destruction
of plaintif’s mines, and their use by them, was admissible as tend-
ing to show that the organization aided and encouraged the com-
mission of the torts, But in no event could the admission be preju-
dicial to the defendants, for there was ample testimony showing that
those who committed these wrongs were members of the union, armed
with guns and ammunition, which were freely used on the occasion
alleged in the complaint.

It is contended that the evidence fails to establish a conspiracy in
violation of the Sherman Act, which is the gist of the action, and
therefore it is claimed there can be no recovery in this action. A
great deal of the testimony relating to the organization of the mine
workers, their acts to accomplish the object of absolute control of
all coal mines, is almost identical with that set out in the opinion
of the district judge in Hitchman Coal & Coke Co. ». Mitchell, 202
Fed. 512 [Bul. 152, p. 137], to which reference is made, in order to
shorten this opinion.

The evidence, to our minds, as it was in the opinion of the learned
trial judge and the jury, established the conspiracy 1_];mctica]ly be-
yond question. It is much stronger than that in the Hitchman Coal
& Coke Co. case. To review it fully, covering as it does over 3,000
pages of the printed record, would only tend to prolong this opinion
and serve no useful purpose. The law requires that, in order to
entitle defendants to such a direction, the court must give the evi-
dence the strongest probative effect, and view it in the light most
tavorable to the plaintiffs, and, if there is any substantial evidence
to sustain the allegations in the complaint, a peremptory instruction
must be refused. This is too well settled to require. the citation
of authorities. A careful reading of the evidence satisfies that it
fully sustains the conclusions of the learned trial judge on these
motions.

The judgment of the court below was therefore affirmed, subject
to an agreement to remit the interest aliowed; otherwise a new trial
would be granted.

L4

Lasor OrcaN1zATIONS—INDUSTRIAL WoORKERS oF THE WORLD—MEM-
BERSHIP A8 GGROUND FOR DEPORTATION—UNDESIRABLE ALIENS—SARO-
race—FEx parte Bernat and Ex parte Dizon, United States District
Court, Western District of Washington, N. D. (Dec. 17, 1918), 855
Federal Reporter, page 429 —Bernat and Dixon were both members of
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the Industrial Workers of the World and both were aliens. The Com-
missioner General of Immigration of the Department of Labor or-
dered that both of them be deported as undesirable aliens and on the
ground that each of them “hag been found advocating and teaching
the unlawful destruction of property.” Dixon is a subject of England
and Bernat a subject of Russia, and each of them brings petition on
the ground that they were denied a fair hearing. Because the facts
are similar and the issue identical, both cases were decided together.
After stating the facts, the court said:

If the alien has been accorded a fair, though summary hearing,
and the finding is supported by competent testimony, however slight,
the court may not interfere.

The court thereupon examined the testimony and found that both
aliens were active members of the Industrial Workers of the World ;
that both were in good standing; that they knew and understood the
purposes and doctrines of that order, and that they both adhered to
and practiced them; that they had read the literature and propa-
ganda of the order, and that they advocated its teachings. The court
then reviewed some of the literature of the I. W. W. and quoted at
length from some of the publications. As illustrative of the methods
of the I. W. W. the following was quoted from *“The I. W. W, Its
History, Structure, and Methods,” by Vincent St. John and others:

“Failing to force concessions from the employers by the strike,
work is resumed and ‘sabotage’ is used to force the employers to
concede to the demands of the workers.”

The court quoted several definitions of sabotage by I. W. W.
writers, one of them being by Andre Tridon in the New Unionism and
is as follows:

“We may distinguish three forms of sabotage.

“(1) Active sabotage, which consists in damaging of goods or ma-
chinery. * * *

“(8) Obstructionism, or passive sabotage, which consists in carry-
ing out orders, literally, regardless of consequences.”

Excerpts were also quoted from the Industrial Workers of the
World, and one of the I. W. W. songs was also quoted. In conclu-
sion the court upheld the ruling of the commissioner general, saying:

From the activity, as disclosed in the record, the court can not say
that there is no evidence upon which to predicate the finding of the
commissioner general in each case; and it would appear that the con-
clusion of the commissioner general, based upon the facts as stated,
is within the purpose and intent of the Congress in enacting section
19 of the act of June 5, 1917, ch. 29, 39 Stat. 889 (U. S. Comp. St.
sec. 42891jj), and this is emphasized by the passage of the act of
October 16, 1918, entitled: “An act to exclude and expel from the

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 197

United States aliens who are members of anarchistic or similar
classes.”

The application for writ will be denied in each case.

LaBor ORrGANIZATIONS—INDUSTRIAL WORKERS OF THE WORLD—
MgewmpErsuip 4s Proor or Porrricar Princreres—Pouicies—RicaT
or Memsers T0 Crrizensuaip—United States v. Swelgin, United
States District Court, District of Oregon (May 22,1918), 254 Federal
Reporter, page 884.~—Carl Swelgin, a native of Germany, had, on his
application in due form, been admitted to citizenship in the United
States in May, 1913. Suit was subsequently brought to vacate and
annul the certificate of naturalization on the ground that neither at
the present time nor at the time he was naturalized and during the
preceding five-year period was Swelgin “attached to the principles
of the Constitution of the United States,” nor is he “ well disposed
to the good order and happiness of the same.”

It was therefore claimed that his certificate of naturalization was
procured by deception and fraud practiced on the court, warranting
its cancellation. This contention prevailed, Judge Wolverton say-
ing in part:

The proofs show, and the defendant admits, that he became a
member of the organization known as the “ Industrial Workers of
the World” in December, 1911, and was such member at the time
he was admitted as a citizen of the United States, and ever since has
been a member thereof. I should qualify that, because the witness
said that there was a time following August, 1913, for a period of two
or three years, that he was not a member; but he thereafter did be-
come a member, and has continued such ever since. Not only this,
but he has been active in the order, in promoting its propaganda, and
furthering the cause that the order espouses. He asserts his firm
belief in the principles enunciated in the preamble and constitution
of the order, and admits that he is in full sympathy with the
propaganda and practices thereof. Among other things, he indorses
the sabotage recently practiced upon the timber and lumber indus-
tries in the Northwest, and when asked if he was willing to join the
forces of his country against Germany, he answered, in effect, that
he entertained conscientious scruples against entering the Army.
He further states that the views he entertained respecting these sub-
jects at the time and previous to his naturalization were the same
as he now holds and adheres to. So that his attitude of mind then
respecting the principles and practices of the order of the Industrial
Workers of the World was the same as his attitude now, to which he
firmly adheres.

No further evidence is necessary for establishing his purposes and
designs as it relates to organized government and the peace and
tranquillity of society, and we have only to inquire, touching the
doctrine and principles of the organization, whether they are promo-
tive of or inimical to the maintenance and stability of organized
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government, and whether they are calculated to promote peace and
ood order In society, or whether they are adapted by design to the
ﬁemoralization and degradation thereof.

Quotations were then made from the preamble of the constitution
of the I. W. W., and from its documents and publications of various
kinds, among them being an expression from a pamphlet:

With a free society, without class rule and exploitation, a society
of free cooperation, we have that which corresponds with the absence
of government, “ anarchism.”

And from one of its newspapers, The Industrial Worker, pub-
lished at Spokane, Wash., issue of May 8, 1912:

The I. W. W. opposes the institution of the State. It holds that
State or governmental control of industry would merely introduce
a different form of slavery. Government implies governors and gov-
erned, a ruling and a subject class. No man is great enough or good
enough to rule another.

The I. W. W. is creating its own ideas of morality and ethical
conduct, as OPposed to the current conceptions of what constitutes
“right” and * wrong.”

Other expressions quoted were:

Toward the existence of government the T. W. W. is openly
hostile.

It is antipatriotic.

The kernel of evil lies in the very existence of the State, and
violenee is an economic factor,

Judge Wolverton then said:

No one can read these pamphlets and pronunciamento of the order
without concluding, by fair and impartial deduction, that it is not
only ultrasocialistic but anarchistic. It is really opposed to all
forms of government. It advocates lawlessness, and constructs its
own morals, which are not in accord with well ordered society. Its
adherents are antipatriotic. They own no allegiance to any organ-
ized government. And I am unable to understand by what right
such of them as come from another country can claim that they are
entitled to be admitted to citizenship under the Stars and Stripes.

When, therefore, the defendant declared that he was attached to
the principles of the Constitution of the United States, and was
well disposed to the good order and happiness of the same, he made
avowal of that which was not in his heart, and thereby deceived the
court. And, further, he was a disbeliever in and opposed to organ-
jzed government, and he fraudulently misled the court as to that.

The annulment of the defendant’s certificate of naturalization was
therefore directed.

Lasor OrcanizaTioNns—INpusTrRIAL WoORKERS OF THE WORLD—PUR-
PosES OF OreaN1zaTioN—CoNsPIRACY—ANArRcHY—State v. Lowery,
Supreme Court of Washington, 177 Pacific Reporter, page 355.—
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Fred Lowery was convicted of the crime of criminal anarchy, de-
nounced by Rem. & Bal. Code, section 2563, and he appeals. The
complaint charged him in the language of the statute with member-
ship in the Industrial Workers of the World and that such organi-
zation had for its aims, objects, and purposes the violent, felonious,
and anarchistic overthrowing of the Government of the United
States, and with having committed acts of an anarchical nature.
To this complainti Lowery demurred and his demurrer was over-
ruled. The court in affirming the overruling of the demurrer said
in part:

It (the complaint) charges in plain, clear, and concise language
the violation of subdivisions (1) and (4) of section 2563, Rem. &
Bal. Code, by alleging that the defendant advocated the overthrow
of organized government by unlawful means, to wit, by an organiza-
tion known as the Industrial Workers of the World, which organiza-
tion has for its purpose the anarchistic overthrow of government,
and that the defendant was also guilty, in that he was a member of,
or had voluntarily assembled with, this organization formed to
propagate anarchical doctrine. The information is surely sufficient
to notify the defendant of the charge which he is called upon to
defend against; it specifies the time, the place. and the means by
which the crime is alleged to have been committed, and it so charges
it that a person of common understanding can not mistake its
meaning.

The defendant had in his possession when apprehended various
written propaganda most of which was of an inflammatory character
issued by the Industrial Workers of the World. These documents
were admitted in evidence against the defendant as showing the aims,
objects, and methods of the Industrial Workers of the World by
whose authority they were published. Defendant protested against
the admission of this evidence. On this point the court said in part:

This was all admissible against the defendant, there having been
introduced evidence, sufficient to go to the jury, establishing that the
defendant himself was not only assoeiated with, but was a member
of, such erganization. The defendant claims that he is not re-
sponsible for the recitals contained in the exhibits. That is beside
the question, because the defendant made these doctrines his own
by accepting membership in the organization by which they were
promulgated, and an exposition of whose principles they represent.
They were also admissible on the theory that they were declarations
of coconspirators engaged with the defendant in the furtherance of
an unlawful purpose.

The defendant next claimed error on ‘the part of the trial court
in excluding testimony which he offered through certain witnesses
as to what the members of a mediation commission, an unofficial
organization appointed by the President of the TTnifed States to in-
vestigate the causes of labor unrest, had reported. The purpose here
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was to establish by this testimony that the Industrial Workers of
the World were not in fact an anarchical organization. In dismiss-
ing this assignment of error that court said in part:

The persons making the report were not the Industrial Workers
of the World, nor, so far as disclosed, were in any way associated
or affiliated with that organization. The statements contained in the
report, therefore, could not have come from that organization nor
can they be considered as the authorized statement of the principles
of the organization. There is nothing in the report to indicate that
the ones making it were specially delegated to investigate the organi-
zation, nor is there any suggestion that the persons making the re-
port could not have been secured as witnesses, and, if they were
qualified, to have testified to the reputation of the Industrial Work-
ers of the World, as did other witnesses put on the stand by the
defendant for that purpose. It is certainly not permissible for a
witness on the stand to testify as to what some one else, even though
cloaked with the title of a mediation commissioner, may have thought
from his investigation of the Industrial Workers of the World as
to their doctrines. This violates all the rules of hearsay testimony.

The judgment of conviction was affirmed.

Lapor OreanNizarioNs—INsUranNce Benerrrs—CorLor BrLiNpNEss
as Loss oF Swenr—Fallin v. Locomotive Engineers’ Mut, Life &
Accident Ins. Assn., Court of Appeals of Georgia, Division No. 2
(Feb. 10, 1920), 102 Southeastern Reporter, page 177 —Fallin was
insured by the defendant association against death and accident.
He became color blind, and because he was thereby incapacitated
from following his vocation the same as if he had become totally
blind, he demanded his insurance for tota] and permanent blindness.
The association refused to give him any benefits and he sued. The
lower court sustained a demurrer to his complaint and he appealed.
In affirming the decision the court said:

‘Where a certificate or policy of insurance issued by the Locomotive
Engineers’ Mutual Life & Accident Insurance Association contains
the following: “Any member of this association * * * sustain-
ing the total or permanent loss of sight in one or both eyes shall re-
ceive the full amount of his insurance. * * * This association
will not recognize a claim for the insurance of any certificate holder
for impaired eyesight, but for total and permanent blindness only,
in one or both eyes”—and a suit is brought against such association
seeking to recover for total and permanent blindness the petition
alleging that the plaintiff had become color blind in both eyes, under
the terms of the policy or certificate the company is not liakle, as
color blindness does not amount to total and permanent blindness
within the meaning of the policy. The court did not err in sustain-
ing the general demurrer and dismissing the case.

This case is directly contrary to an earlier decision handed down
by the Supreme Court of Nebraska in Routt ». Brotherhood of Rail-
way Trainmen, 165 N. W. p. 141, noted in Bulletin No. 246, p. 68.
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LaBor ORGANIZATIONS—INSURANCE BENEFITS—EFFECT OF AMEND-
MENT 10 ConstiTuTioN—7"%¢rney v. Perkins, City of Albany Court,
New York (Dec. 23,1919), 179 New Y ork Supplement, page 297 —
Mrs. Tierney, the deceased wife of the plaintiff, had once been a cigar
packer and in 1894 joined the Cigarmakers International Union of
America, of which Perkins is the president. She regularly paid her
dues up to the time of her death and was according to the constitu-
tion of the union entitled to indicate to whom the insurance benefit
was to be paid. The constitution of the union when Mrs. Tierney
joined it provided that upon her death a death benefit would be paid
to her dependent relatives or to a beneficiary indicated by her in
writing, or in the absence of the former or the failure to do the
latter to her “heirs at law.” Mrs. Tierney had never, prior to her
death in 1914, designated in writing any beneficiary, nor did she
leave surviving her any dependent relatives. The constitution of the
union was amended in 1912 so that death benefits would be payable
as before, except that undesignated “ heirs at law” could not take,
but that in the event of failure to name a beneficiary or in the ab-
sence of surviving dependent relatives the benefits would be. for-
feited. The defendants claim that according to the constitution of
the union at the death of Mrs. Tierney the plaintiff was not entitled
to the death benefits and therefore he ought not be permitted to re-
cover. Tierney claims, however, that the constitution as it was when
his wife joined the union should govern his claim to the benefits.
The court held that the amendment to the constitution was not un-
reasonable and that the benefits had been forfeited. The following is
the opinion in part:

When Mrs. Tierney became a member of the defendant organiza-
tion, she entered into a contract with them, and the terms of that
contract are those specified in the constitution as it then existed, and
her rights must be determined under that constitution and such
amendments thereto as were reasonable in their nature and operation.

Mrs. Tierney, up to the moment of her demise, could have pre-
vented a forfeiture to the defendant by simply filing a written desig-
nation, and so long as this privilege was reserved to her, it can not
be said that the defendant association exceeded its authority in adopt-
ing this amendment. :

I have given very careful and thorough consideration to this case,
realizing that the plaintiff’s wife for 20 years had contributed her
dues to the defendant union and undoubtedly expected that the bene-
fit would be paid upon her death; but I am unable to find any recog-
nized authority which proves the invalidity of this amended consti-
tution, and consequently I am bound to declare that she forfeited the
benefit by failure to take advantage of the privileges which the new
constitution extended. In view of the conclusion reached aforesaid,

it will be unnecessary for the court to discuss the other questions
raised in this case.
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LaBor OreaNizaTioNs—INsSURANCE BeNErFirs—FoORFEITURE OF
Memsersuip—Warver—Staffan ». Cigarmakers’ International Union
of America, Supreme Court of Michigan (Dec. 27, 1918), 169 North-
western Reporter, page 876.~The plaintiff, Mrs. Staffan, is the
widow of Chauncey L. Staffan, who had been a member of the de-
fendant union since 1894, He died October 11, 1917. The defendant
has headquarters in the city of Chicago and is made up of local
unions maintained all over the United States, Cznada, and Porto
Rico, whose members are engaged in cigar making. The parent
body and the local unions of which it is made up operate under a
constitution which the members take an obligation to support. The
constitution provided that a member would be suspended if he failed
to pay his dues for more than eight weeks, whereupon if he wished
to be reinstated he must pay $5. It also provided that if a member
had been such continuously for 15 years his widow would be entitled
to $500 benefit and $50 funeral expenses. Staffan had during his
membership fallen in arrears in his dues in excess of the eight weeks
period a number of times, but he had never been suspended by the
local union nor by the headquarters officers, and he was always
aHowed to -pay the back dues, so that on the day he was dropped
from the rolls as insane he was less than eight weeks in arrears. The
union refused to pay the widow the $550 benefits due on the ground
that under the constitutional provision Staffan had automatically
been suspended. The court, in affirming the judgment of the lower
court allowing recovery of the benefit, rendered a decision from
which the following is quoted:

It is elementary that the law abhors forfeitures and <ill avoid
them whenever reasonable ground can be found for so doing. We are
of the opinion that the facts in this case bring it clearly within the
rule laid down in Wallace ». Mystic Circle, 121 Mich. 263, 80 N. W. g,
wherein we quoted with approval the following:

“¥f the company has, by its course of conduct, acts, or declarations
or by any language in the policy, misled the insured in any way in
regard to the payment of premiums, or created a belief on the part o
the insured that strict compliance with the letter of the contract as
to the payment of the premium on the day stipulated would not be
exacted, and the insured in consequence fails to pay on the day ap-
pointed, the company will be held to have waived the requiremeni
and will be estopped from setting up the condition as cause for foi-
feiture. In determining whether there has been a modification of the
terms of the policy by subsequent agreement, or a waiver of the
forfeiture incurred by the nonpayment of the premium on the day
specified, the test is whether the insurer, by his course of dealing
with the insured, or by the acts and declarations of his authorized
agents, has induced in the mind of the insured an honest belief that
the terms and conditions of the policy declaring a forfeiture in event
of nonpayment on the day and in the manner prescribed will not be
enforced, but that payment will be accepted on a subsequent day and
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in a different manner, and when such belief has been induced and the
insured has acted on 1t the insurer will be estopped from insisting on
the forfeiture.”

The judgment is affirmed.

Laeor OrcanNizations—INterrereNce Wira Coxrtracr o En-
PLOYMERT—INsUNCTION—C'allan et ol. v. Exposition Cotton Mills,
Supreme Court of Georgia (May 14,1919), 99 Southeastern Reporter,
page 300.—~The Exposition Cotton Mills required in its business a
large number of laborers skilled in the particular trade, which it em-
ployed under contracts terminable at will. The mills determined
to operate the business on a nonunion basis and to that end made a
rule that no person who belonged teo a labor union should be employed:
in the business, and that if any employee should at any time join a
labor union his employment would immediately cease. This rule
was promulgated among all of the employees and assented to by them
impliedly by continuing to work under the rule after its promulga-
tion or expressly. It was declared by the court that the employer had
a contractual relation with the employees so assenting, and that
where strangers who, knowing of the status, conspire to coerce the
employer to abandon this policy of employing nonunion labor and to
cause a breach of the contractual relation between the employer and
employees, and who in pursuance of such conspiracy make inflam-
matory speeches to the employees at and near the business place of
the employer and denunciatory of the business and its owners. en-
deavoring thereby to induce the employees to break their contracts
of employment by joining a labor union in such large numbers as
would force the employer to assent to the unionizing of the laborers
or would render it impossible to carry on the business, equity will
protect the employer by injunction against such strangers. (Iditch-
man Coal Co. ». Mitchell, 245 U. 8. 229, 38 Sup. Ct. 65 [Bul. No. 246,
p. 1457.)

It was also decided that the lower court did not err -under the
pleadings and evidence in granting to the Exposition Cotton Mills
an interlocutory injunction against Callan and others, who had at-
tempted to induce its employees to join & union.

Larpor OrganizatTioNs—INTERFERENCE WITH CoNTRACT OF EMPLOY-
MENT—INgUNcTION—Patterson (lass Co. v. Thomas et al., District
Court of Appeals, Third District, California (June 12, 1919), 183
Pacific Reporter, page 190.—The Patterson Glass Co. was about to
open and operate an establishment for the manufacturing and selling
of window glass in Stockton, Calif. The company required for this
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work a large number of skilled artisans. It had 75 artisans with
whom it had made contracts for the season of 1917-18 under the
terms of which the employer was required to give seven days’ notice
before dismissing any employee and each employee was to give like
notice before quitting the company’s employment. Thirty more arti-
sans were required for the company’s work. It therefore engaged this
number of workers in various eastern cities, with whom were made
contracts of employment containing the above provisions. In Cleve-
land, Ohio, there existed an unincorporated association of persons
who were engaged as workmen in the manufacture of glass. The
purpose of this labor union was to establish and fix the wages, hours,
etc., of its members. The wages were fixed according to the value of
the product produced by their labor, and in order to limit the output
of the product and thus increase its price the union forbade its mem-
bers from working at their calling during certain periods of the year.
In this case the Patterson Glass Co. opened its factory on September
15, 1917, and its employees were at the time working under wages
and conditions which were satisfactory to them. The union had is-
sued an order to its members forbidding them to engage in work
before December 1, 1917. The union proceeded to urge the com-
pany’s employees to abandon their contracts and return to the eastern
cities from which they had come, promising if they did so to pay
their living expenses and transportation costs. The company was not
able to secure other skilled workers in California. It therefore sued
for an injunction against the members of the union to prevent and
enjoin them from “knowingly and intentionally causing and at-
tempting to cause, by threats, offers of money, payments of money,
offering to pay expenses, or by any like inducement or persuasion,
any employee of the plaintiff under contract of hire to break such
contract to render service” to it. A demurrer to the petition was
sustained, thus denying the relief sought. In reversing the decision
of the trial court the appeal court used In part the following
language:

The men who were there at work had voluntarily entered into these
contracts, and were engaged in the performance of their duties when
defendants appeared upon the scene and commenced their propa-
ganda and persuasions, as alleged in the complaint, to induce these
men to quit work, the result of which, if successful, would neces-
sarily cause plaintiff to shut down its establishment and cease its
productive activities. That such an injury may not be adequately
compensated in damages, but may only be thwarted by injunctive
relief, is manifest. '

We think that by fair implication it sufficiently appears that de-
fendants knew that the employees of plaintiff were working under a
contract with plaintiff. An inference that they were ignorant of the
fact that a contract existed is inconsistent with the averments of the
complaint,
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The right to injunctive relief is no longer questioned, and it is no
justification that defendants acted without ill will but in good faith,
In_pursuance of the provisions of the constitution of the union pro-
hibiting its members from working with nonunion men, the employer
not being aware of or a party to such provisions.

Lapor OreaN1ZATIONS—INTERFERENCE WiTH EMPLOYMENT—RIGHT
OoF WoRKMEN T0 ORrcaNize—Shechan v. Levy et al., Court of Civil
Appeals of Texas (June 28, 1919), 215 Southwestern Reporter, page
229.—Sheehan was a master plumber engaged in the contracting
plumbing business in Dallas, Tex. He had a number of contracts
on hand to install plumbing in various buildings which required the
employment of journeymen plumbers. Other master plumbers of
the city had formed an association and had demanded that Sheehan
also become a member. They declared that if he refused they
would compel the plumbers’ union to order its members not to work
for him. The journeymen plumbers had a trade-union called Local
No. 100. Sheehan employed only such journeymen as belonged to
this- union. The plumbers’ union, Local No. 100, issued an order
prohibiting its members from working for Sheehan, with the re-
sult that he was not able to fulfill his contracts. He thereupon sued
the Master Plumbers’ Association and -the ILocal No. 100 of the
United Association of Journeymen Plumbers for damages and for
an injunction, but he was unsuccessful and judgment was rendered in
favor of the defendants.

The court of appeals sustained this judgment, saying that as the
trial court had found as a matter of fact, which the present court
could not disturb, that the evidence offered by the Master Plumbers’
Association completely exonerated its members from the charge of
complicity in the action of the local union in withdrawing its
members from the plaintiff’s service, there was no ground for an
injunction against the association. )

As to the action of the journeymen plumbers in withdrawing their
members, the court said:

Tt is declared by statute in this State to be lawful for any and
all persons engaged in any kind of work or labor, manual or mental,
to associate themselves together and form trades-unions and other
organizations for the purpose of protecting themselves in their
personal work, personal labor, and personal services in their re-
spective pursuits and employments; and that it shall not be held
unlawful for any member or members of such trades-union or other
organization or association, or any other person, to induce, by peace-
able and lawful means, any person to accept any particular employ-
ment, or quit or relinquish any particular employment in which
such person may then be engaged, or to enter any pursuit, or refuse
to enter any pursuit, or quit or relinquish any pursuit, in which
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such person may then be engaged. (Vernon’s Sayles’ Civil Statute,
art. 5245.) Aside from this statute, it is well settled, eliminating the
earlier decisions, that a person has the right to work for and with
whom he pleases, and that laboring people may “organize for the
purposes of promoting their common welfare, elevating their standard
of skill, advancing and maintaining their wages, fixing the hours
of labor and the rate of wages paid, obtaining employment for their
members.” The case at bar is one in the nature of a strike, and
we see 110 good reason for saying that article 5245 is not applicable.
But aside from this statute, and for reasons indicated, we think
ap;lzellant was not entitled to the injunctive relief sought.
he judgment is affirmed.

Lapor OrcanNizatioNs—MemsersHIP A8 GrouNp ¥or Derorra-
T1oN—GENERAL STRIKE— Foror "—Communist Lasor Parry—
Oolyer et ol. v. Skeffington et al., United States District Court, District
of Massachusetts (June 23,1920), 265 Federal Reporter, pages 17, 58,
58, 61, 63, 79—On Oectober 16, 1918, Congress enacted a law provid-
ing in part (see. 1) as follows:

That * * * aliens who are members of or affiliated with any
organization that entertains a belief in, teaches,-or advocates the
overthrow by force or violence of the Government of the United
States * * * sghall be excluded from admission into the United
States.

Under this law wholesale arrests were made of all persons who
could be found who belonged to the Communist Party or the Com-
munist Labor Party. The Department of Justice operatives made
the arrests and the Bureau of Immigration officials conducted the
hearings of those arrested. Many of the persons arrested were
citizens of the United States. After holding the arrested persons
for varying lengths of time most of them were discharged. Those
who were not discharged were held for deportation, and brought
this action for writs of habeas corpus for their release. It appears
that the sole charge against these aliens is membership in the Com-
munist Party or Communist Labor Party, these parties being held
by the commissioner of immigration at Boston to be organizations
that advocate and teach the overthrow of the Government by force
or violence. Many irregularities in the arrests and the proceedings
before the commissioner of immigration were discussed by the court.
The petitioners contend among other things that the Communist
Labor Party or Communist Party does not advocate violence of any
sort and that it is not an illegal organization -under the act of
Congress.

On this point Circuit Judge George W. Anderson said in part:

The immigration authorities have no legal right to deport these
aliens unless there was some evidence tending to show that the
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Communist Party  believes in, advocates, or teaches the overthrow
of the United States by force or viclence ” within the fair meaning
of the words “overthrow,” “ force,” and “ violence ” as used in this
statute.

This problem may be most conveniently approached by consider-
ing first what the evidence shows that the Communist Party is not,
and also what it is. 1t is not a militaristic organization. It is anti-
militaristic—pacifist. There is therefore not a scintilla of evidence
warranting a finding that the Communists are committed to the
“ gverthrow of the (Government of the United States” by violence
or military force or by the use of weapons or bombs or of any other
devices for destroying or injuring life or property. “ Violence” is
no part of their program.

But their nonreliance upon parliamentarism is not enough to
ground an inference that thev adopt violence as an altermative. In
this regard the Secretary of Labor seems to me to have fallen into
error. No organized get of human beings can be found to be com-
mitted to the propesition of overturning a great Government by vio-
lence unless their plan of organization admits at least the possi-
bility of the existence of vielence. The organization and the avowed
purposes of the Communists exclude such possibility.

On what, then, does the Communist Party rely for effecting the
radical change in the scope and functions of the Government which it
urges; changes which its own manifesto ddescribes as “ revolution-
ary”’? Upon creating “mass consciousness,” “ mass action.” the
concrete and effective expression of which is the general strike.

Stated as a generalization, their proposition is that under capi-
talistic society the mass of the workers, who are alleged to do the
really productive work, are exploited and robbed by the minority;
that, as a resultant of “ mass consciousness” and “ mass solidarity,”
the real workers may say to society: “ We will hereafter work on
our own terms or not at all.” This theory is easy of statement and
superficially pleasing and plausible. DBut. translated into practical,
political action, it means nothing but advocacy of the general strike
ag a political weapon; otherwise, it is nothing but idle words: “ Vox,
et praeterea nihil.”

It is no proper part of the present function of this court to ana-
lyze and comment upon the gross errors, historic, economiec, and
logical, into which the Communists fall in their differentiation of
workers from nonworkers, or to depreciate their unconstructive,
impractical notions of a political and economic society managed
only by those whom they now erroneously classify as “ workers.”
The present task is merely to determine what “ force” they really
seek to use in order to ~effect the changes thev urge, and thus to
reach a conclusion as to whether that ferce is the sort of foree con-
demned by the statute of October 16, 1918,

The conclusion is irresistible that the only force worth discus-
sien, believed in or advocated by this party, is the general strike;
otherwise, its methods are those of ordinary political and social
propaganda.

Analysis, then, brings me to this crucial question: Did Congress
inrtend by the use of the word “ force ™ in this statute to condemn
the general strike when advocated as a political weapon by aliens?
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There is clearly no evidence that the Communist Party advocated
the use of any other kind of force in their attempts to change our
political institutions.

The present problem is purely one of statutory construction:
Did Congress, by the act of October 16, 1918, providing for the ex-
pulsion of aliens seeking to overthrow our Government by force or
violence, intend thereby to outlaw the general strike, at any rate
when advocated by aliens?

I am unable to believe that such was the purpose of Congress.
It is not the natural interpretation of the words. It does not ac-
cord with the historic genesis of the statute. Moreover, this statute
should be interpreted in the light of legislative precedents and of
analogous legislation. It is familiar history that for about a cen-
tury the tendency of lawmaking bodies has been to legalize and to
facilitate, not to outlaw, strikes as forces in the industrial conflict.
The trend of American legislation has been to limit the power of
the courts to interfere with strikes by injunction.

Coming now to the second question in the problem above stated.
Was there evidence before the Secretary upon which he might have
found the Communist Party committed to the “ overthrow” of our
Government “ by force or violence”? The necessary result of the
foregoing analysis of the evidence, in the light of the interpreta-
tion of the statute adopted, is to require an answer in the negative.

This conclusion that the statute does not outlaw the general strike
as a political weapon, and that there is no evidence of the advocacy
of any other kind of force, makes it unnecessary to determine
whether there was any evidence before the Secretary of Labor that
the Communists believed in, advocated, or sought the “ overthrow ”
of our Government.

Lagor OrcaNizations—MEMBERSHIP AS GROUND FOR DISCHARGE—
Ciry FiremENn—M cNatt et al. v. Lawther, Mayor, et al., Court of
Civil Appeals of Texas (June 9, 1920), 223 Southwestern Reporter,
page 503.—McNatt and the other plaintiffs were firemen in the em-
ploy of the fire department of the city of Dallas. Prior to January,
1918, they, together with other firemen in the city, organized them-
selves and became members of a local union affiliated with the
American Federation of Labor. The mayor and commissioners of
the city demanded that they withdraw from the union upon penalty
of being discharged from the city’s employ. The plaintiffs refused to
comply with this demand and were suspended. Later, in accordance
with the provisions of the city charter, they were given a hearing
and discharged. This provision of the charter is as follows:

All policemen and firemen of the city of Dallas shall hold their
position during good behavior and shall not be removed from same
except for such cause as in the opinion of the board of commissioners
renders them unfit to remain in the service of the city and after writ-
ten notice, giving the grounds for such discharge or removal, and an
opportunity to be heard on such charges or reasons.
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This action is for a writ of mandamus to compel the mayor and
commissioners to reinstate the plaintiffs in the city’s employ on the
grounds that section 5244 of the Revised Statutes, which made mem-
bership in unions lawful, controlled in this case and could not be
made a reason for discharge; and on the ground that the rule of the
fire department prohibiting membership in the union was purely
arbitrary and capricious. The lower court sustained a general de-
murrer to the petition and the plaintiffs appealed. The decision was
affirmed, however, and judgment rendered for the city officials. The
reasons for the decision are set forth in the following extracts from
the opinion:

The petition in the case before us shows that a hearing was had on
the charges made against the plaintiffs. It does not disclose what
evidence was offered on the hearing, and it will, of course, be pre-
sumed that the evidence supported the charge. So that the only
question for us to determine 1s whether the charge itself, if sustained,
was sufficient to authorize the removal.

It is appellants’ contention that their action in becoming members
of the union was lawful, under the express provisions of article 5244
of the Revised Statutes, and could not form the basis of any charge
for removal from their positions. This article reads as follows:

“It shall be lawful for any and all persons engaged in any kind
of work or labor, manual or mental, or both, to associate themselves
together and form trades-unions and other organizations for the
purpose of protecting themselves in their personal work, personal
labor, and personal service, in thelr respective pursuits and employ-
ments.”

The act merely announced that there was no prohibition of law
against such unions. But, on the other hand, it did not seek to regu-
late the attitude of the employer toward the organization of unions
among his employees, and we take it that, if the employer should see
fit to prohibit his employees from becoming members of such “trades
unions” on pain of discharge in case of violation of such prohibition,
such act would not be in violation of this law. (Martin’s Modern
Law of Labor Unions, sec. 258.) This would have been plain, we
think, without any statement to such effect in the law, but the act it-
self declares that—

“ Nothing herein contained shall be held to interfere with the terms
and conditions of private contract with regard to the time of service,
or other stipulations between employers and employees.” (R. S. art.
5246.

If ’Zhe act had sought to impose any restrictions upon the freedom
of the employer in such matter, it would probably be held unconstitu-
tional. (Coppage ». Kansas, 236 U. S. 1,35 Sup. Ct. 240 [Bul. No. 169,
p. 1471.)

The court then quoted an ordinance of the city of Dallas which
forbids members of the fire and police departments of the city to
organize any association without first securing the approval of the
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proper officials, such organization being subject to dissolution if de-
termined to be detrimental.
The opinion continued:

We refer to this ordinance as merely explaining the reference in
the charge to the rule and regulations of the fire department, which
it was charged the plaintiffs had violated, and while the petition it-
self did not refer to such ordinance, it can be fairly inferred from
the allegations of the petition, which set out the charge preferred
against the firemen, that such charge was made in view of such or
similar rules, duly promulgated for the regulation of the fire depart-
ment.

The board of commissioners of the city of Dallas had the interest
of the public, as well as the employees of the city, to consider. In
addition to the consideration stated in the quotations above referred
to, the commissioners may have taken into consideration the effect of
the increased probability of strikes by the policemen or firemen of
the city, as a body, if such employees were permitted to become
members of an organization which might bind them to act as a body
in such matters. The dire consequences of such a strike has been ex-
emplified in the comparatively recent strike of the policemen of the
city of Boston. The adoption of the ordinance referred to or similar
rules and regulations may have been the result of a purpose to mini-
mize, as far as possible, the probability of some such calamity in the
city of Dallas.  We are not called upon to express an opinion as to
whether such rules were wise or not. We do conclude, however, that
we can not say that the adoption and enforcement thereof by the con-
stituted authorities of the city was arbitrary or capricious.

We think the court correctly sustained the demurrer to the petition,
and its judgment will be affirmed.

Laeor OreanizaTioNs—MempeersaIP 45 GroUND For DiscHARGE—
IxsuncorioNn To PreveNt DiscHarcE oF UNioxn Memeers—San An-
tonio Fire Fighters’ Local Union No. 8} v. Bell et al., Couwrt of
Ciwil Appeals of Texas, San Antonio (June 19, 1920), 223 South-
.western Reporter, page 506.—The members of the city of San An-
tonio’s fire department organized themselves into a union and be-
came affiliated with the American Federation of Labor. The mayor
and commissioners issued an order forbidding the members of the
fire department to become members or to remain in the union. The
San Antonio Fire Fighters’ Local Union No. 84, which is the union
the members of the fire department had joined, brought this action
against the mayor and commissioners of the city of San Antonio
to restrain them from discharging from the city’s employ any mem-
bers of the fire department because of their membership in the
union. The court sustained a general demurrer to the petition and
the plaintiff appealed. In sustaining the decision in favor of the
defendant the court said in part:
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The general rule is that in the absence of a contract the employer
has the authority to discharge an employee, with or without reason,
and the only change made in that rule so far as the city of San
Antonio is concerned is that charges must be preferred in writing
and the trial must be public on those charges. It must be inferred
that the legislature intended that the charges must not be frivolous
or trivial, for such charges would be fraudulent. It must be pre-
sumed that before any of the appellant’s members are removed or
discharged proper charges in writing will be filed and a just trial
bad thereunder. (City of San Antonio ». Tobin, 101 S. W., 269;
White ». Manning, 46 Tex. Civ. App. 298, 102 S. W. 1161; City of
San Antonio v. Newnan, 218 S. W. 128.)

It can not be said as a matter of law that a munigipal corporation
has no right or authority, as must be the claim of appellant if there
is any basis for its suit, to determine that membership in a certain
organization renders its appointees inefficient or untrustworthy, and
even without admission on the part of one of the affiants that he
owed a higher duty to his union than his city in case of orders for &
strike upon the part of the firemen it can not be assumed that a fair
trial will not be given the members of the union.

It is not alleged in the petition that membership in the union
would not affect the loyalty of the members of the city nor make
them subject to orders that would interfere with the public service
and the discharge at all times of their duties. It is not alleged that
they would not obey a strike order coming from the proper union
authorities nor that there would be no interference with the service
if a member should at any time be removed or discharged from the
service of the city; but the original petition merely states that fire-
men are about to be discharged because they are members of a union
which subseribes “to principles, rules, and regulations promulgated
or prescribed by the American Federation of Labor for the benefit
and protection of its members,” without indicating what the “ prin-
ciples, rules, and regulations” may be. Such rules and regulations
may be deemed by the commissioners inimical to the interests of
the city, and this court has no authority to anticipate that they
will abuse their discretion should they entertain such an opinion
and act upon it.

Judgment affirmed.

Lasor OrGANTZATIONS — PICKETING — INJUNCTION — ATTEMPT TO
UnionNize Resravrant—Stuyvesant L. & B. Corporation v. Reiner,
Supreme Court of New Y ork, Special term (February, 1920), 181 New
York Supplement, page 212.—The Stuyvesant L. & B. Corporation
was a restaurant company employing from 20 to 30 waiters and
kitchen help. The principal officers of the restaurant had previously
been members of Waiters’ Union Local No. 1, of which the defendant,
Reiner, is the treasurer. The restaurant had no dispute with its
employees, who were satisfied with the wages, conditions, and hours
of labor. Some of the employees were members of the union. Reiner
wanted to unionize the plaintiff’s business. When plaintiff refused
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to agree to employ union labor exclusively, Reiner threatened to
call a strike. When Reiner came to plaintiff’s place and blew a
whistle the employees refused to strike, but on the contrary made
an affidavit in which they declared they did not desire to strike,
whereupon Reiner caused plaintiff’s restaurant to be picketed. The
usual threats to and intimidation of plaintiff’s employees and annoy-
ance to its customers were indulged in. This action was brought to
secure an injunction to prevent further picketing of plaintiff’s res-
taurant. In granting the injunction the court said in part:

We have thus a case in which all of the employees of plaintiff re-
fuse to join the union, and where the employer refuses to submit to
a compulsory acquiescence in the defendant’s demands to engage only
employees who belong to a union. It is a commonplace that labor
organizations are lawful bodies, which may seek by lawful means
to secure adequate compensation for their services, fair hours of
Iabor, proper conditions under which to work, or to accomplish any
other legitimate objects. The conduct of the defendants, héwever,
is not only coercive upon the plaintiff, but also upon their employees.
It is tantamount to saying to these employees: Unless you join the
union you will be deprived of your positions and prevented from se-
curing work elsewhere. It is a direct interference with the exercise
of their right of freedom of action in a matter in which they alone
should decide.

The right to join a union implies the right not to join one.

The facts established in this action come peculiarly within the
condemnation of law. The defendants had no grievance against
plaintiff, other than that it and its employees were not in accord with
their views about unionizing the plaintift’s business. It is no answer
to say that picketing has been held to be lawful if peacefully con-
ducted. But picketing, even though ostensibly peaceable, may not
be employed when its purpose is in effect a malicious and wanton in-
terference with another’s business or vocation. As a matter of fact,
there is no strike here at all. The picketing is therefore a malicious
act and unlawful. Since no overt act of interference with the plain-
tiff’s business is shown, other than that of picketing, the motion will
be granted to the extent of forbidding any picketing in front of
plaintiff’s premises.

Ordered accordingly.

Laeor OreaN1zaTioNs — Pickerine — INyuncrion — Errecr orF
Crayroxn Acr—Kinlock Telephone Co. et al. v. Local Union No. 2
¢t al., United States District Court, Eastern District of Missouri (May
6, 1920), 265 Federal Reporter, page 312.—The Kinlock Telephone Co.
and others brought an action in equity against Local Union No. 2 of the
International Brotherhood of Electrical Workers, its members, and
officials to obtain an injunction to restrain an unlawful strike and to
prevent picketing. The telephone company had made a contract
with its employees, some of whom belonged to the union and some of
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whom did not, whereby the company was to be permitted to main-
tain an “ open shop.” The union voted to call a strike of the com-
pany’s employees for the purpose of compelling the company to
maintain a “closed shop ” and to make it see that union members in
its employ regularly paid their dues. The strike was called, and
many of the company’s employees were induced to quit their employ-
ment in violation of their contracts. The usual picketing and per-
suasion was indulged in by the union, with the result that irreparable
damage was inflicted upon the company’s business. A temporary re-
straining order was allowed. The company’s business is interstate in
character, and upon the hearing of the motion for injunction the
union set up as a bar the Clayton Act (38 Stat. 738, see Bul. No. 166,
p. 235), which restricts the courts of equity from issuing injunctions
in certain cases. District Judge Faris held that the facts of the case
brought it within the provisions of the Clayton Act and refused to
grant the injunction prayed for. The decision is in part as follows:

I am of opinion that the most that the proof may be said to show
is that the defendants, as members, officers, and agents of the Inter-
national Brotherhood of Electrical Workers and as individuals, are
causing, maintaining, and supporting the strike in question upon
wholly feigned and insufficient grievances, with the aim and intent
as already stated, to compel plaintiffs to unionize their business; that

. the result of such action upon the part of the defendants has been
to cause the contract existing between plaintiffs and its employees to
be breached by such employees without sufficient reason or excuse, in
law or in fact, and, further, that defendants threaten to cause other
of plaintiffs’ employees to breach their contract with the plaintiffs,
and that defendants are seeking to attain the results above stated
by advice, persuasion, and inducements bottomed upon labor unioni-
zation and union obligations.

Construing the contract offered in evidence, I am of opinion that
this contract requires arbitration as therein provided for, even though
one party to the same may contend that there is no grievance in fact
upon which to bottom the complaints made. Neither upon a con-
struction of this contract, nor in common fairness or reason, is there
any obligation on the part of plaintiffs to pay the union dues of
plaintiffs’ employees, or to see that such dues are paid, or to discharge
men who do not pay such dues, although it is clear from the evidence
that this is one of the chief ostensible reasons for calling the strike
now existing.

In the light of the provisions of the Clayton Act, have the defend-
ants, by the several acts found, become in equity liable to be en-
joined? T am constrained, by the view I am compelled to take of the
fairly plain provisions of the act, to hold that they have not. The
Clayton Act was passed on the 15th day of October, 1914, and pro-
vides generally in substance, that no injunction shall be granted in
any case between employers and employees, unless such injunction
is necessary to prevent irreparable injury to property or property
rights, for which injury the law furnishes no adequate remedy.
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The court then quoted that portion of the act which forbids in-
junctions against picketing, peaceable persuasion, the payment of
strike benefits, etc., and continued:

Upon the record there is no manner of doubt that irreparable in-
jury has been done to the property of the plaintiffs, and that further
irreparable injury is threatened, and that the law applicable to the
facts in this case provides no adequate remedy. But the definite par-
ticularization set out in that part of the Clayton Act which T have
quoted specifically defines what acts shall nevertheless be deemed
lawful (of course, so far only as concerns the power to enjoin such
acts), even though the doing of such acts shall result in irreparable
injury, without an adequate remedy at law for the redress of such
injur

eglg constrained to follow the fairly plain provisions of the Clay-
ton Act, I am of opinion that this case is ruled by it, and, however
stron(rly I have heretofore entertained the view that, when there is
committed an irreparable injury to property and when similar in-
juryis clearly threatened and no adequate remedy at law exists, equity
may grant relief by injunction, even as against employment, 1 am
yet bound by this statute, which I deem it my plain duty to follow,
even to the exclusion of these views.

It follows that the motion of plaintiffs for a temporary injunction
should be denied, and the temporary restraining order heretofore
issued dissolved. Let an order be entered accordingly.

Laror OreaNizaTioNs—PickeTING—INJUNCTION—RI1cHT oF Mov-
iNG-PicTture ProprieTor T0 Run His Owx MacmiNe—Hughes
et al. v. Kansas City Motion-Picture Machine Operators, Local No.
170, et al., Supreme Court of Missouri (Apr. 30, 1920), 221 South-
western Reporter, page 95.—J. B, Hughes had been a motion-picture
machine operator and was a member of the defendant union. It was
alleged by the union but denied by Hughes that he had revealed cer-
tain secrets of the union. In accordance with the rules of the union
ke was fined $100, or in event of failure to pay to suspension for
one year. Hughes refused to pay and he was both fined and sus-
pended. Ile thereupon purchased an interest in a moving-picture
theater and operated the projecting machine. It being contrary to the
rules of the union for a person having an interest in a show to con-
duct it himself, Hughes was again fined $100. Later Hughes became
a partner with one Briner, the other plaintiff in this case, in the
Eastern Theater. At that time Briner had in his employ a union
machine operator, but as Hughes was capable of operating the ma-
chine the union operator was dismissed. The executive board of the
union, together with a machine operator and twaq pickets, called on
Hughes on April 16, 1916, and told him he must choose either the
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operator or the pickets. Hughes asked time to consider, but this was
refused and the place was picketed that night and every night there-
after at 7.45 p. m., which was the busiest hour of the day. The
picketing continued regularly and occasioned some friction and in-
volved some intimidation of passers-by. It also caused a falling off
of $15 in the show’s weekly earnings. Hughes and his partner sued
for an injunction and a temporary injunction was allowed but later
dissolved, and they appealed. In reversing the decision of the lower
court and issuing a permanent injunction, the court rendered a de-
cision in part as follows:

The court below in its judgment found that each and all of the de-
fendants had been engaged in picketing plaintiff’s place of business
and persistently requested the public not to patronize it, on the
theory plaintiffs did not employ a union operator and therefore was
unfair to union labor; that the picketing resulted in substantial dam-
age to the business of plaintiffs, but was conducted in a peaceable
manner and therefore was not unlawful; that if the defendants were
enjoined from continuing their conduct they would be deprived of
the rights of free speech and personal liberty guaranteed by sections
4 and 30, article 2 jof the State constitution, and amendments 1 and
14 to the National Constitution.

Beyond question the demand of the union that plaintiffs should
desist from conducting business in that way, and should employ an
outside operator, was arbitrary and unlawful. The right asserted
by plaintiffs to keep down the expense of their business by having
}fughes manipulate the projector is the simple and primitive right
of a man to earn a livelihood with his own hands, as much so as that
of a blacksmith to blow his forge. (Truax ». Raich, 239 U. S. 33, 36
Sup. Ct. 7 [Bul. No. 189, p. 53].) This right the rule of the union
denied to Hughes, even if he became a member.

Defendants contend the picketing was peaceable and therefore
lawful, and to prevent it by the writ of injunction will deprive them
of their privilege of free speech and the use of the public streets.
Without denying that there can be peaceable picketing, as some
courts have held, we dissent from the proposition that picketing is
lawful, as a matter of course, simply because it is not accompanied
by assaults, threats, or other methods of intimidation. In some in-
stances we consider peaceable picketing is lawful. For example,
where in the prosecution of a strike pickets are posted to observe and
report what takes place on the employer’s premises, and in the course
of their task nse neither violence nor threats toward other employees,
(W. & A. Fletcher Co. ». Assn. of Machinists (N. J. Ch.), 55 Atl.
1077; Karges Furniture Co. 2. Woodworkers’ Union, 165 Ind. 421,
75 N. E. 877.) It has been held, but not by all courts, to be lawful
in such instances, when nothing more is done by the pickets than to
endeavor by argument and persuasion to prevent other workmen
from taking service under the employer against whom the strike is
directed. ﬁ%‘t. Louis ». Gloner, 210 Mo. 502, 109 S. W. 30; Standard
Tube ete. Co. ». International Union, 9 Ohio Dec. 692; Ricard etc.
Co. ». Benner, 14 Ohio Dec. (N. P.) 357; Iron Molders’ Union w.
Allis-Chalmers Co., 166 Fed. 45,) It is unlawful, according to the
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authorities, when a strike is in progress for members of a labor union
to endeavor to persuade employees to break their contracts, and
doubtless picketing for that purpose is unlawful.

The point of difficulty is not whether the picketing as prosecuted was
wrong, but whether the writ of injunction can be used to prevent it.
Decisions of this and other courts are cited as holding it may not. The
courts of review of this State have declared peaceable picketing is
lawful and can not be enjoined; but the instances were where the
legality of the act was determined with reference to the effect of
the absence of intimidation by violence and threats, and not with
reference to-the harassment of the complainants and the damage to
their business by the manner in which the picketing was done. In-
timidation happened in the present case, as we have stated, and in
consequence of it and of the propaganda conducted by the pickets in
defaming the behavior of plaintiffs to organized labor, much dam-
age was inflicted on them, considering the small scale of their busi-
ness. They and their employees were compelled for months, during
the busiest hours of the evening, to do their work under the constant
annoyance of the picketing a few feet from the entrance of the
theater. To break the effect of the misrepresentations of the pickets,
Mrs, Hughes walked the sidewalk informing passers-by that plain-
tiffs were not unfair to organized labor; and it may be fairly con-
cluded that plaintiffs were forced into this unpleasant activity to
preserve in some measure their patronage. To our minds such a
condition of affairs constituted a private nuisance and an intolerable
one. No organization should be permitted to thus vex and harass
men; at any rate, when the act objected to by the organization affects
so remotely the welfare of the members, as in the present instance.

We hold that the picketing by defendants of the premises of these
plaintiffs was, as carried on, a nuisance that worked irreparable in-
jury and is subject to be enjoined. Authority for this view is not
wanting.

Referring to the constitutional guaranties invoked by defendants,
we remark that the first amendment to the National Constitution is
a restraint on congressional action only, and has no bearing on the
rights of defendants in this case.

The clause of the fourteenth amendment providing against a
State’s depriving a person of liberty without due process of law, the
kindred provisions in sections 4 and 30 of article 2 of the constitution
of the State, and the guaranty of freedom of speech in section 14 of
said article 2, are not, it is hardly necessary to say, absolute rights
to be exercised by a person without limit or reference to the corre-
lative rights of others. To follow a lawful business or vocation is
part of the liberty protected by the constitutional limitations; but
when the business is carried on at a place or in a manner to make it
a nuisance and injurious to others it is no longer within that protec-
tion, but is an illegal act.

The judgment is reversed and the cause remanded, with directions
to the court to set aside the judgment dissolving the temporary in-
junction heretofore granted, and to issue a permament injunction
against defendants. restraining them from picketing in front of
plaintiffs’ theater. :
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Laeor OreanNizarioN — PickeTiNG — INgUNCTION — VIOLATION —
Vavrmiry—Contempr oF Covrt—Lyon & Healy v. Piaio, Organ &
Musical Instrument Workers' International Union et al., Supreme
Court of Illinois (June 18, 1919), 12}, Northeastern Reporter, page
443—~The plaintiff, Lyon & Healy, is a corporation engaged in
manufacturing and dealing in musical instruments. On October 4,
1917, some of its employees, who it seems were members of the de-
fendant union, went on a strike. The strikers picketed plaintiff’s
establishment and resorted to violence and intimidation in an effort
to induce plaintiff’s remaining employees to quit their employment.
The employer procured on November 5, 1917, a temporary injunction
against the union, its president, and its members, restraining them
from engaging in picketing. In spite of the injunction the picketing
and other unlawful acts were continued. Various employees of
plaintiff were assaulted and injured and some of their homes were
bombed. Plaintiff’s store and garage were also bombed. There-
upon plaintiff filed a petition against six individual defendants, in-
cluding Charles Dold, president of the defendant union, asking for a
rule to show cause why they should not be punished for contempt for
the violation of the injunction. They answered the petition and
denied that they violated the injunction and further declared that
the court had no jurisdiction to issue the injunction. The court
found them all guilty and fined them and they appealed. In affirm-
ing the decision the court said in part:

The only question to be considered is whether the circuit court had
jurisdiction to grant the injunction. Counsel for appellants do not
contend that they did not picket the appellee’s plant, or did not vio-
late the injunction, but only that there is no evidence that they were
guilty of any threats, intimidations, or acts of violence, or have at-
tempted to create or enforce a boycott, and therefore it is argued
that they have not violated any prohibition of the injunction which
the court had power to grant.

The injunction prohibited the picketing or the maintaining of any
picket or pickets at or near the appellee’s premises, and the appellants’
contention is that picketing is the exercise of a legal right, which can
only be enjoined when something else besides the act of picketing
itself is done.

No one denies that the courts have the power to interfere by in-
junction in controversies between employer and employee in proper
cases, at the suit of either party. So the appellants’ counsel state
that the court had the undoubted right to prohibit violence, assault,
and breach of the peace upon the workingmen employed in com-
plainant’s shop during the strike, but did not have the right to pro-
hibit the peaceful assembly of workingmen who are on a strike; that
this part of the injunction, therefore, was illegal, and should not have
been included in the writ. Granting this to be true, it does not follow
that the court had no jurisdiction to grant the injunction. Jurisdic-
tion is the power to hear and determine the matter in controversy
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between parties, and if the law gives the court power to render a
judgment or decree, then the court has jurisdiction. Jurisdiction
does not depend upon the correctness of the decision, and is not lost
by an erroneous decision. Where a court has before it a party com-
plainant asking that an injunction issue on a bill stating a case be-
longing to a class within the general equity jurisdiction of the court,
and also the party against whom the injunction is asked, the court
has jurisdiction to decide whether an injunction ought to issue, and
the character of the injunction, and, should the court err in ordering
an injunction to issue when one ought not to issue or in ordering an
injunction broader in its terms than is justified by the bill, its de-
cree will be reversed, but the error will be no defense to an attachment
for contempt for violating the injunction. The error does not de-

rive the court of its jurisdiction, and the decree is binding upon the
defendant until vacated or set aside. (Franklin Union ». f’eople, 220
111. 855, 77 N. E. 176.)

A party may refuse to obey an order where the court had no juris-
diction to make it, but not on the ground that it was erroneously
made. An order made in the exercise of jurisdiction, though errone-
ous, must be obeyed until modified or set aside by the court making
it, or reversed by an appellate court. (Court Rose Foresters of
America ». Corna, 279 Ill. 605, 117 N. E, 144 ; Christian Hospital ».
People, 223 111. 244, 79 N. E. 72.) There can be no doubt that the cir-
cuit court of Cook County had jurisdiction of the subject-matter and
the parties. It had jurisdiction to determine whether the bill was
sufficient to justify the issue of an injunction and the character of
the injunction which should issue. Whether the bill stated a cause
of action for which an injunction should be granted, or whether the
affidavits sufliciently establish the facts upon which an injunction
should be granted, are questions of no importance upon the hearing
of a charge of contempt for violating the injunction which the court
ordered. If the bill was insufficient, it should have been tested by a
demurrer, and not by disobedience of the writ. (Court Rose Foresters
of America v. Corna, supra.) Ifitsaverments were not true, a motion
should have been made to dissolve the injunction, but until it was dis-
solved the appellants were bound to obey it. The sufficiency of the
bill is not before us for determination. Neither is the question
whether the scope of the injunction is broader than the allegations
of the bill. Those questions can arise only on a direct proceeding
for the review of the order granting the injunection.

The appellants having violated the injunction were properly ad-
judged guilty of contempt of court, and the judgment against them
18 affirmed.

Judgment affirmed.

Lasor OreanNizaTioNs — Pickerine — INTeERFERENCE WITH CoON-
TRACT—INJUNCTION—D 0il-Overland Co. v. Willys-Overland (Inc.) et
al., United States District Court, Northern District of Ohio (Dec. 27,
1919, and January, 1920), 263 Federal Reporter, page 171.—The
Willys-Overland Co. manufactured automobiles in Ohio and sold them
through the Willys-Overland (Inc.). The court called the former the
“Opverland ” and the latter the “ Willys-Overland.” The plaintiff is a
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North Carolina corporation to whom was given a certain territory
in which it might sell the Willys-Overland automobiles. By con-
tract the Dail Co. was to get a-certain number of cars for sale each
year. The required deliveries were made for the first four months
in 1919, but in May, by reason of a labor dispute at the plant of the
Overland at Toledo, Ohio, the deliveries stopped. This action was
brought by the Dail Co. against the Willys-Overland, the Overland,
and the labor organizations causing the dispute which stopped work
for conspiracy in restraining interstate commerce. An injunction
was also prayed for to restrain any interference with the contract to
deliver the automobiles and to restrain the strike, picketing, and an
alleged lockout, which was in reality a closing of the plant at the
request of the city authorities to avoid violence and bloodshed on
the part of the strikers and their supporters. In granting the in-
junction, Judge Killits, speaking for the court, referred to Loewe ».
Lawlor, 208 U. S. 274, 28 Sup. Ct. 301 (Bul. No. 75, p. 622), and
Gompers ». Bucks Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492
(Bul. No. 95, p. 323). and continued:

The acts charged against the alleged coconspirators in this case to
have been in contemplation as agencies to effect the conspiracy, and
also committed to further that corspiracy, were morally much more
responsible than those charged against the alleged conspirators in
the cases cited; also in the present case the labor defendants are
charged with conspiring to induce the employees of the Overland to
break their contracts with the latter. Consequently the case is within
the scope of Hitchman Coal Co. ». Mitchell, and Eagle Glass & Mfg.
Co. ». Rowe, reported in 245 U. S. 229, 38 Sup. Ct. 65 [Bul. No. 246,
p. 1457, and 245 U. S. 273, 38 Sup. Ct. 80 [Bul. No. 246, p. 152],
respectively.

Does the Clayton Act change the law in any way so as to affect
the application here of the cases above cited? We are unable to see
that 1t does, for we see nothing in this case that brings into perti-
nency the statement with which section 6 of that act (Comp. St.
8835%) begins, “that the labor of a human being is not a commodity
or article of commerce;” nor are the other provisions of section 6
applicable here. We are not asked here “to restrain individual
members of such organization [labor organizations and others
named] from lawfully carrying out the legitimate objects thereof,”
nor are we asked to declare the labor organizations named as de-
fendants in this case “to be illegal combinations or conspiracies in
restraint of trade.” The things which the labor defendants are
alleged to have in mind to accomplish the purposes of their alleged
conspiracy, and the things which are alleged to have been done in
furtherance of that conspiracy by way of overt acts, can not, by the
wildest stretch of imagination, be considered to be “lawfully carry-
ing out the legitimate objects” of such organizations. Intimidation,
violence, bloodshed, can not be said to be lawful means to the effect-
ing of legitimate objects of a labor organization, nor can it be said
that the acts alleged to have been in contemplation and to have been
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put in practice as agencies of the alleged conspiracy were remotely
within the privileges of peacefully persuading and lawfully assem-
bling accorded to persons engaged in.a labor controversy by section
20 of the Clayton Act (Comp. St. 1243d).

Our order made part of its conditions the terms of the Clayton
Act, and we allowed picketing at the plant under such sanctions,
respecting both parties, as would tend to identify authors of disorder
if any occurred.

This court has repeatedly in this case disclaimed a judgment that
picketing per se was lawful. It was ordered and allowed 1n this case
as a convenient means of stabilizing a very uncertain situation, pro-
viding a concrete expression. at the Overland factory, of rights de-
clared by section 20 of the Clayton Act, and to fix responsibility, if
those rights were exceeded or infringed. The immediate reason for
fixing the terms of picketing, and thus apparently approving of it,
having disappeared, there is no reason in allowing it to continue as a
court provision.

There was a motion before the court to dismiss the case for want of
jurisdiction. but this was overruled and a permanent injunction al-
lowed, ‘with a warning that if picketing continued in the present
form the final order, at the time of its issue, “ will definitely abrogate
the apparent privilege of picketing.”

A supplemental opinion was afterwards filed, in which it was
stated that the foregoing * intimation that organized picketing at the
Overland plant should cease” had been ignored, and the practice
continued “ with a rather flamboyant air, as if enjoying an unre-
strainable right to do, in that behalf, just as they please.” Some
account of the methods preseribed, and of their consequences, was
then given, after which the opinion continued:

We have recently discussed the fact that the defendant, the Willys-
Overland Co., has made steady and rapid headway against the opposi-
tion of the labor defendants, until more than a month ago both its
working force and its daily production exceeded the maximums when
the dispute arose. This increase of both force and production has
been maintained since our last memorandum. The blunt truth is
that the revolt against their employer of certain Overland employees,
which arose seven months ago, has failed of its purpose to influence
the company’s policy respecting terms and conditions of employment.
It is the plainest fact—appreciated everywhere, whether acknowl-
edged or not—whether the truth is unpalatable to anyone or not—
that the “ strike ” or “ lockout ” has long since ceased to be anything
else than an ineffective protest against the Willys-Overland Co. by
persons which that company may or may not heed, as it pleases.

Tt follows that it can not be fairly said that there is now existing a
real controvessy, or one which any court is bound to honor, over ques-
tions which caused the trouble early in May of 1919. As we have
suggested in an earlier opinion, it can not be tolerated that a few men,
either from pride of office in their respective organization or other-
wise, or from sheer willfulness, may indefinitely parade the ghost of
a dead contest and claim the special consideration which might pos-
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sibly have been given them and those they claimed to represent when
the dispute had vitality. Our notion is that the court is called upon
to—in fact, common sense dictates that it should—treat the situa-
tion much more stringently and differently under circumstances
which now attend this cause, than it should do under those which
confronted the court when the temporary injunction was issued. If,
last June, there were to be equitably granted the labor defendants a
. privilege of picketing, it was allowable because of conditions which
existed then but which, since, have wholly vanished. The foundation
for the privilege of picketing of the character the court has permitted
having collapsed, no matter what a few men who assume to be leaders
of the labor defendants think about it, there is nothing to support it.
We are therefore enjoining the continuance of picketing at the
Overland plant,

Lasor OrcaNizarioNs—PickETING—NUISANCE—CONSPIRACY—AT-
TEMPT 10 UNIONIZE REstavrant—IMWoore v. Coolks’, Waiterss &
Waitresses’ Union No. 402 et al., District Court of Appeals, California
(Jan. 30, 1919), 179 Pacific Reporter, page 417 —The defendants
wished to unionize the restaurant of the plaintiffs and for that purpose
placed pickets before it, each wearing a band or sash of white bearing
the word “picket.” These pickets regularly walked up and down
in front of plaintiffs’ restaurant during the busy hours of the day.
Plaintiffs secured in the superior court an injunction against the de-
fendant union restraining them from picketing his place and the
defendants appealed. In affirming the judgment of the superior court,
the court spoke in part as follows:

The fact that the purpose for which the defendants -maintained
pickets, as was done here, viz, to induce plaintiffs to unionize said
restaurant by compelling the women employees to pay their dues to
said union, and to discharge the nonunion cook and employ a union
cook in his place, does not justify maintaining a patrol in front of
plaintiffs’ premises as a means of carrying out their scheme, which
is nothing short of a conspiracy—as the court found the fact in the
case at bar to be. The admitted facts in the case, we think, disclose
“a combination to do injurious acts expressly directed to another,
by way of intimidation or constraint, either of himself or of persons
employed or seeking to be employed by him,” and “is outside of
allowable competition, and is unlawful 7 (Vegelahn ». Guntner, 167
Mass. 92, 44 N. E. 1077), and against such “the law will protect the
vietim and punish the movers of any such combination.” (Crump ».
Commonwealth, 84 Va. 927, 6 S. E. 620.)

Peaceful picketing! There is no such thing, if the term is in-
tended to apply to the facts as they are shown to be by the record
in the case at bar. We are in full accord with the doctrine enunciated
in the case of Atchison ». McGee (C. C.), 139 Fed. 582, where it was
held that “there is and can be no such thing as peaceful picketing,
any more than there can be chaste vulgarity, or peaceful mobbing,
or lawful lynching.”
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From what has been said here, it follows that, as appellants con-
tend, “the only question involved in the present appeal is the right
of organized labor to maintain a ‘peaceful picketing’ in front of
plaintiffs’ place of business, so that all members and friends of labor
unions may know that plaintiffs are operating their business in a
manner that organized labor believe to be ¢ unfair.’” The entire con-
tention of the defendants here is that they have a right so to do. We
are convineced, from an examination of the record presented to us,
that under the law they have no such right, and that the court acted
within its jurisdiction in granting the injunction herein.

Lapor OreaN1zaTIONS — PICKETING — PURPOSES — CONSTITUTION-
ALITY OF STATUTE PERMITTING PEACEFUL ProgeTiNe—Truax v. Corri-
gan, Supreme Court of Arizona (Dec. 14,1918), 176 Pacific Reporter,
page 570—William Truax and his partner owned and conducted a
restaurant. A dispute arose between them and their employees over
wages and hours of employment, and the parties could not come to an
agreement. The employees proceeded to strike and picket the res-
taurant of the petitioner, Truax. This they did by carrying banners
back and forth in front of the restaurant and passing out handbills
and by loud talking advertising the strike and the reasons therefor.
All the acts alleged to have been done by the strikers were peaceful
and lawful. The employer seeks an injunction against this peaceful
picketing, declaring that the statute, paragraph 1464, Civil Code
1913, which permits injunctions against picketing only when neces-
sary to prevent injury to property rights and to prevent unlawful

_acts, is unconstitutional by reason of the fact that it violates the
fourteenth amendment to the United States Constitution, in that it
deprived the employer of his property without due process of law and
denied to him the equal protection of the law. Chief Justice Cun-
ningham, in upholding the constitutionality of the statute and re-
fusing the injunction. rendered a decision, which is in part as follows:

The good will of the public toward the plaintiffs was successfully
attacked by the defendants and temporarily limited to those of the
public who were not persuaded by the recommendations, advice, and
appeals made by the defendants. Without any doubt, good will in
any business is a valuable factor to business success, but no man
carrying on any business has a vested property right in the esteem
of the public.

The plaintiffs had the unquestioned right to adopt any terms and
conditions of employment of servants in their business as they may
choose. No one has a right to interfere with the private management
of a man’s business. If he refuses to employ union members, or re-
fuses to pay union wages, and refuses to recognize union conditions
of employment, that is his affair altogether, and his rights can not
be interfered with. If any person conducting a business elects to
disregard the demands of his employees, and such employees strike
for that reason, no right of the employer is violated if the striking
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employees advertise the cause of the strike. If the publicity given
the facts cause a loss, such loss is attributable to the employer and
his business methods as the proximate cause of the loss to him.

The purpose of the statute in question is to recognize the right
of workmen on strike to use peaceable means to accomplish the law-
ful ends for which the strike is called. The statute adopts the view
of a number of courts which have held “picketing,” if peaceably
carried on for a lawful purpose, to be no violation of any legal
right of the party whose place of business is “ picketed,” and whether
as a fact the picketing is carried on by peaceful means, as against
the other view, taken by the Federal courts and many of the State
courts, that picketing is per se unlawful. The last view is that con-
tended for by the appellant. The contention is that the statute, hav-
ing attempted to legalize picketing when peaceably carried on for
any purpose, deprives plaintiffs of their property without due process
of law, and denies to plaintiffs the equal protection of the law. Con-
ceding that prior to the enactment of paragraph 1464, supra, the
state of the law in this jurisdiction was as contended—that is, that
picketing carried on in any manner, in a concededly peaceable man-
ner, was an unlawful act, as held by a great number of courts; in
other words, that picketing naturally induces breaches of the peace,
and is therefore unlawful—yet plaintiffs have no vested right to
have the law continue in that state. A change in the law, so that
when it is made to appear that peaceable picketing is in fact carried
on, and all picketing is no longer conclusively presumed to be un-
lawful, as recognized by said statute, that change in the law places
the burden upon the plaintiff to show as a fact that the defendant
violates the law, while the other view presumed that the law was
violated, if any manner of picketing was carried on. The statute
simply deals with a rule of evidence requiring the courts to substi-
tute evidence of the nature of the act for a presumption of the nature
of the act, based upon an inference from the bare act. Hence it is
quite clear that the statute recognizes the right of the striking
employees to carry on a campaign of picketing in furtherance of
a strike for a lawful purpose, provided the means used and the man-
ner in which such means are used are peaceable and otherwise vio-
late no legal rights of the party whose premises are subjected to the
picketing, and are not in violation of any duty owing by the striking
employees to such party or to the public. In no sense can the statute
be considered as one either depriving the plaintiffs of property with-
out due process of law, or denying plaintiffs the equal protection of
the law.

The plaintiff’s property rights are not invaded by the picketing,
unless the picketing interferes with the free conduct of the business
by the plaintiffs; and the plaintiffs do not claim that the defendants
have, by using violent means with picketing, invaded their rights in
this respect by causing a loss in business.

Lapor OrcaNizatioNs—P1okETING—STRIKES—BoYcorrs—INguNc-
TION—ZFosenberg v. Retail Olerks’ Assn., Local 428, District Court of
Appeals, First District, California (Dec. 4, 1918), 177 Pacific Le-
porter, page 864.—The defendant union called a-strike of Rosenberg’s
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employees and proceeded to picket his store. The pickets wore
badges and walked in front of plaintiff’s store, accosting and calling
out to possible patrons passing by: “ This is an unfair house; it is
unfair to organized labor. Don’t patronize it.” Plaintiff sued for
an injunction on the ground that these actions of the pickets intimi-
dated his patrons. An injunction was granted, but not to the extent
desired by the plaintiff, and he brings this appeal for the purpose of
securing an injunction against the acts above set out and complained
of. * In granting his plea the court said, in part:

The question presented involves the subject of peaceful picketing.
The right of united labor to enforce a boycott by means of peaceable,
oral persuasion, and to induce those sympathetic with such a cause to
refrain or withhold their patronage from an employer is one that has
received extended consideration from the courts, and the decisions
on the subject are widely divergent. This principle, however, is not
one of first impression in this State. The manner and extent to
which organized labor may strike, the means that may be employed
in furtherance thereof, and the respective rights of the employer
and employee are subjects which have received elaborate considera-
tion by our supreme court. [Cases cited.]

It is unnecessary to discuss the principles reviewed and established
in these [cited] cases, it being sufficient for the purposes of this case to
say that while coercion, intimidation, or menace can not be resorted to
for the purpose of enforcing a boycott, strikers have an unquestion-
able right, where no contractual obligation interferes, to present
their cause by peaceful persuasion and argument. The question
whether picketing is a peaceful and lawful means is one that has also
received frequent judicial consideration. The casesin different juris-
dictions are not harmonious on the question. Some of the courts
have recognized, or at least do not deny, that picketing may not be
unlawful. The weight of authority, however, and the growing tend-
ency is to accept the contrary view, and to regard picketing as in-
herently illegal, for the reason that it is inseparably associated with
acts that are indisputably illegal. Accordingly, 1t has been held
that there is no such thing as peaceful picketing any more than there
can be peaceful mobbing,

This being so, it follows that as the trial court found that the de-
fendants committed the acts complained of, judgment should have
been rendered in accordance with the prayer of the complaint, de-
claring that such acts constituted a threat or menace against plain-
tiff’s customers, and defendants should have been enjoined from a
continuance thereof. This was the issue raised by the pleadings, and,
the finding having been in the plaintiff’s favor, he was entitled to a
judgment declaring that his patrons were intimidated by the ad-
mitted acts, and on account of such intimidation were restrained from
patronizing him. Under the judgment as rendered, defendants being
merely prohibited from interfering with or obstructing plaintiff in
the conduct of his business by means of threats, menace, or intimida-
tion, plaintiff would be compelled, in order to enforce his judgment,
to institute proceedings upon a charge of violating the injunction on
the assumption that the acts complained of came within its terms.
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This was the only issue in the present case, and it should have been
finally disposed of by the judgment,

Laror OreanizatioNs—RrestrAINT OF TrRADE—BoyvcorT—S¥YMPA-
THETIC STRIKES—INJUNcTIoN—REFUSAL To HanpLe Goops HaNDLED
rY NoxvuxioN Mex—P, Reardon (Inc.) v. Caton et al. and Reardon
v. International Mercantile Marine Co. et al., Supreme Court, Special
Term, Kings County (June, 1919), 177 New York Supplement,
page 803.—This was an action for an injunction by the plaintiff, a
trucking company, against Caton as president of the Steamship
Clerks’ Union, Brooklyn and Staten Island, Local 975. The plain-
tiff conducts a large trucking business devoted principally to haul-
ing freight, under contracts, between railroad terminals and steam-
ship terminals and employs a large number of teamsters. The em-
ployees of plaintiff are composed of both union and nonunion labor.
About 85 per cent are nonunion men who have no desire to become
union members. Plaintiff’s employees are working for the same
wages as are earned by union teamsters wherever employed. The
union employees of plaintiff and the teamsters union have not struck,
nor have they made any demands or manifested any discontent.
The checkers, weighers, and clerks employed on the docks and by
the steamship companies are well organized. For the purpose of
forcing plaintiff to unionize his business these checkers, weighers,
and clerks refused to handle in any way, freight that had been
hauled by plaintiff’s nonunion employees. Injunctions pendente
lite were granted and defendants appealed. The court continued
the temporary injunctions until the case could come to trial. The
opinion is in part as follows:

The defendants say that their members are merely refusing to
work with nonunion men, i. e., plaintiff’s drivers, but it is plain that
they are not employed and do not work with plaintiff’s men. They
are employees of the various steamship companies, who admit that
they would accept all of the freight brought by plaintiff’s trucks, if
the checkers, weighers, etc., would perform their work upon it, but
that, if they ordered them to do so, they would all quit, and, as all
of such dock workers appear to be organized into some union or
other, the companies say they would be worse off than the plaintiff.

The defendants admit that 15 per cent of plaintiff’s present
force are now members of the defendant Teamsters’ Union. They
strenuously contend that their acts, of which plaintiff complains, are
merely directed to prevent union men (checkers, weighers, scales-
men, etc.) from working with plaintiff’s nonunion men; yet it is a
most remarkable circumstance that these union truckmen (compris-
ing 15 per cent of plaintiff’s force) have not left plaintiff’s employ
or in any way attempted to refrain from working with plaintiff’s
other or nonunion men. Thus it appears that the only union work-
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men who are actually working with nonunion men voluntarily con-
sent to continue to so work, and with defendants’ consent.

In the last analysis, therefore, the defendants’ acts have but one
purpose; that is, the unionization of plaintiff’s workmen against
their will under penalty of discharge, and instead of persuading the
individuals concernéd, or a substantial majority of them, by showing
the various alleged benefits to be derived from joining this union
they command the plaintiff to boycott its own workmen, at the peril
of disorganizing its entire force, by voluntary withdrawals upon
their refusal to join the organization.

It is stated repeatedly that the defendants’ members shall handle
“ plaintiff’s goods ” if it is trucked by union drivers. The merchan-
dise in question is not plaintiff’s; it never was, and never will be. It
belongs to persons against whom defendants have no grievance and
who, in turn, have no control over the situation. It is contended that
the defendants are merely exercising their right to refuse to handle
material upon which nonunion labor has been employed. The labor
of one of plaintiff’s nonunion drivers is not employed upon this
freight any more than the labor employed in making the cars, say,
of the Union Pacific Railroad in which these goods were carried be-
fore arriving at the terminal in New York was so employed, and yet
the defendants do not contend that they are enforcing the same right
against such workmen, or the truck drivers who transferred this
freight at Buffalo, Chicago, or San Francisco. The plaintiff is the
only one of all the carriers involved in each shipment who is singled
out for discipline. .

“ The right of one man to refuse to work for another on any ground
that he may regard as sufficient ” is a frequent quotation, and yet the
refusal of any one of plaintiff’s employees, union or nonunion, to work
for plaintiff is not in any way involved. The only union men
who can rightfully be said to be working with nonunion men do not
seem to desire to exercise that right.

It is claimed that the acts of defendants, if successful, will broaden
the field of employment for union teamsters. Plaintiff, however, is
not charged with refusing to employ union teamsters. In fact, the
defendants admit that 15 per cent of plaintiff’s workmen are mem-
bers of other teamsters’ unions. Plaintiff does not discriminate in
any way between a union or nonunion man. If any individual is
competent and capable, and the plaintiff desires his labor, it employs
him, irrespective of .whether he belongs to the defendants’ union or
any other labor organization. The plaintiff’s field of employment,
therefore, is as open to union drivers as it possibly can be.

It is charged that the court’s preliminary order is unlawful be-
cause it compels the defendants’ members to work with nonunion
men. It does nothing of the kind. Its members, one or all, can
refuse to work at any time they see fit, without in any way coming
within the purview of this order. The order merely restrains the
defendants’ members from singling some distant shipper’s merchan-
dise out of the mass presented and refusing to check or weigh it
simply because it or part of it happened to be brought from the
freight 'station to the dock in one of plaintiff’s trucks. The fact is
that defendants seek to get this court to rubber stamp their demand
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that nonunion men be ordered to work with union men, although
it is just as much a nonunion man’s right to refuse to work with a
union man as vice versa.

This court is satisfied that the facts as thus far outlined by the
papers submitted show sufficient facts to warrant the continuance of
the injunction until a trial of the merits has been had. In the mean-
time no harm can come to the defendants unless, of course, they
violate the order; whereas the plaintiff will be protected to a certain
extent, as it has a right to be.

Motion granted.

Two separate appeals were taken from this decision; the defendamt
unions and members appealed and the International Mercantile Ma-
rine Co. appealed. These appeals were decided on November 21,
1919, and are reported im 178 New York Supplement, pages 713
and 722. The appellate division of the supreme court, second de-
partment, reversed the above decision and in each case denied the
motion for preliminary injunction before trial. Judge Kelly, ex-
pressing the majority opinion of a divided court, said in part con-
cerning the case in the appeal of the unions: '

We are concerned on this appeal solely with the question of the
legality and propriety of the preliminary injunction issued in this
action, originally without notice and continued after argument.

If disputes of this kind are to be reviewed in courts of equity, the
plaintiff must present a case in conformity with equitable principles,
and upon the papers before the court on this appeal I think it fails
to present such a case. The plaintiff does not make the employers,
or common carriers, or shippers of freight, parties to this action.
We are dealing here with the facts presented by the record, and
with conditions prevailing in the months of January, February, and
March, 1919. We have here no dispute between employer and em-
ployee. No common carrier or employer, or shipper or receiver of
freight is before the court complaining of the defendants. On the
proof here one trucking concern, the plaintiff, is before the court,
complaining that it can not transact its business, although 75 per
cent: of the truck owners in the port of New York have no difficulty
with the defendants. There is but one other trucking concern men-
tioned in the affidavits as involved in the same controversy, and that
concern is not before the eourt as a plaintiff. Despite the agreement
of its fellow truck owners, the plaintiff will not agree with the de-
fendants; and, so far as the record discloses, the immediate cause of
the break between plaintiff’s concern and the defendants is its re-
tusal to accede to the demand for an 8-hour day and $1 an hour for
overtime for its drivers. These are the so-called “union rates.”
They are the rates paid by 75 per cent of the truck owners. The
plaintiff pays its men the same regular wages as other truck owners,
but it insists upon a 10-hour day and pays but 50 cents on hour for
overtime. Of course, this gives plaintiff a great advantage over its
competitors; its profits are greater; but is the assertion of such a
right sufficient to justify a court of equity in issuing a mandatory
injunction without notice, since continued after argument, compelling
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the defendants, comprising the entire body of dock laborers in the
port of New York, to work with the plaintiff’s nonunion employees?
Because this is the effect of the injunction.

There is no proof of any violence or intimidation in this record.
The plaintiff’s affidavits will be searched in vain for any evidence of
unlawful overt acts by the defendants. There is no evidence of any
appeal to the shippers or receivers of freight to refuse employment
to plaintiff. There is no evidence of malice or animosity toward the
plaintiff in particular, because the defendants have never refused to
handle the merchandise brought to and from the docks by its union
drivers. The sole object of the refusal to deal with plaintiff’s non-
union employees is to bring about the same hours and the same pay
for its drivers as prevail in 75 per cent of the trucking concerns in
New York. This does not appear to be unlawful or unreasonable.

But it is said that this injunction, granted originally without
notice, directed to this army of more than 100,000 laboring men, is
not mandatory; that there is no obligation on the men to continue
working if they do not wish to work with plaintiff’s nonunion drivers.
This argument, it seems to me, is no answer in a court of equity.
We know that longshoremen and dock laborers who are not regularly
employed, and who are paid by the hour, can not quit their work be-
cause of their necessities. A so-called “strike,” even if it be lawful,
is a serious matter, entailing loss and hardship on employer and em-
ployee; a last resort, to be avoided if it be possible by united effort.
It appears that in this case the defendants have continued to work
because of these considerations and in obedience to the preliminary
injunction of the court, which gives to the plaintiff the full relief to
which it might be entitled after trial.

There are diverse contentions concerning strikes and boycotts
which affect public service, but I think these are for the legislative
branch of government, and no legislature, State or National, has so
far enacted that they are illegal.

I therefore vote to reverse the order and to deny the motion for
preliminary injunction before trial.

The second appeal, by the International Mercantile Marine Co. is
from a temporary injunction restraining it from refusing to accept
for shipment freight hauled by the plaintiff companies. Judge Kelly,
in giving the opinion of the court on this appeal, said in part:

It seems to me that the preliminary injunction, granted in this
case originally without notice, and continued after argument, is con-
trary to law for several reasons:

The action is based entirely upon the allegation that the defendant
common carriers knowingly and wrongfully permit the workmen
to refuse dealing with the nonunion drivers of the league members.
But each of the common carriers makes positive affidavit that the
action of the dock laborers is without their assent and without their
approval. No conspiracy between the common carriers and the dock
laborers is pleaded or'suggested. The affidavits for the carriers state
that they are powerless in the matter, because, if they discharge their
men, they can procure no one else to do the work, which is of so
great importance to the entire community.
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Ag already suggested, the plaintiff has not joined the labor organi-
zations as parties defendant in the action. The preliminary injunc-
tion is unnecessary and uncalled for. If the injunction in the action
against the labor unions is sustained, there is no reason or necessity
for enjoining the steamship companies. If, on the other hand, it is
dissolved, in my opinion it would be the height of folly to issue a
mandatory injunction such as this against the defendants; because
it appears that practically the entire force of dock laborers, checkers,
weighers, etc., to the number of some 125,000 men, is unionized, and
it they are left free to pursue their work and better their condition
by lawful methods, any attempt by the steamship companies to force
them to, work with nonunion drivers would only result in a general
strike and tie-up of the freight of the port. Upon the papers it is
uncontradicted that it is impossible from a practical standpoint to
obtain nonunion labor to perform the work.

Under elementary principles 1 think the injunction should have
been denied. The dispute must be settled in the other case. From
every point of view I think it was an abuse of discretion to issue
such a mandatory injunction in advance of trial. Taking the case by
itself, as the plaintiff sees fit to present it to the court, a preliminary
injunction may benefit the two trucking concerns mentioned, enabling
them to continue their exaction of the 10-hour day and payment of 50
cents for overtime; but it might ruin the 75 per cent of the truck
owners in the port who are in accord with the labor organizations, and
result in an embargo on the shipping in and out of New York, and
would be unenforceable because it would bring about the very results
which it purports to prevent. I think the order should be reversed
and the motion denied.

T.anor OrcanNizaTioNs—REsTRAINT oF TRADE—INTERFERENCE WITH
IxTERSTATE CoMMERCE—CONSPIRACY—INJUNCTION—BUurgess Bros.
Co. (Inec.) v. Stewart et ol., Supreme Court of New York, Special
Term, Kings County (June, 1920), 18} New Y ork Supplement, page
199 —The plaintiff is a foreign corporation, engaged in business as
a dealer in lumber. Its principal business is in the exportation of
lumber to foreign markets and for this reason is required to use ex-
tensively the various steamship lines docking in New York. The
defendants are steamship lines and common carriers. Other defend-
ants are the Truck Drivers and Chauffeurs’ Local Union No. 807,
Greater New York Lumber Handlers’ Union Local No. 17122, Steam-
ship Clerks’ Union of Brooklyn and Staten Island, Local No. 975,
I L. A, and the Transportation Trade Council of the Port of New
York and Vicinity. The teamsters, chauffeurs, and lumber handlers
of the Burgess company went on a strike in January, 1920, to compel
the company to maintain a closed shop. This the company refused
to do, reorganized its business, and continued to transact its business
on the open-shop plan. Thereupon the defendant unions in order
to coerce the Burgess company and other companies to maintain a
closed shop served notice upon the steamship companies that if they
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received or accepted for transportation any of the Burgess company’s
or other blacklisted companys’ goods said unions would call a strike
of the employees of said steamship companies. The steamship eom-
panies in the face of this threat refused to accept the plaintiff’s goods
for shipment, and the plaintiff brought this action for injunction to
prevent the defendants from conspiring together to prevent it from
engaging in interstate and foreign commerce and to prevent the
unions from calling, participating in, or threatening to call strikes
with the purpose in view of preventing plaintiff’'s goods being
handled in such commerce. In granting the injunction the court
rendered a deeision from which the following is quoted:

The moving papers herein show that all of the parties are engaged
in a combination having for its object the exclusion of plaintiff’s mer-
chandise from transportation by defendant carriers, both where
plaintiff is the shipper and where its customers ave the shippers.
The continuance of this condition makes it impossible for plaintiff
to carry on export trade in any form. If combinations of this char-
acter are lawful, then it is impossible for any trucking to be done
in New York City and vicinity except on terms that the Truckmen’s
Union permits, and it becomes entirely practicable for the Truck-
men’s Union to decide what merchandise it will haul and what
merchandise it will not haul.

The affidavits of the union defendants generally admit the specific
acts charged, and assert their legality.

This seems to me to be a combination to gain control over trans-
portation, and to blockade the channels of trade against all but
union merchandise, and against all concerns who do not make union
contracts. Such a combination to exclude open-shop merchandise
from the channels of trade and commerce and from the markets of
the Nation is a conspiracy against public welfare, and deprives the
public of their sovereign right of choice to purchase such goods as
they want, because by artificial methods it keeps such goods out of
the market. They will not permit anyone but themselves to handle
shipments.

It appears the carriers knew of the rule laid down by the em-
ployees, and, so far as the papers go, have acquiesced in them with-
out any protest. Common ecarriers owe an affirmative duty to per-
form impartial service, and it is unlawful to subject plaintiff te
undue prejudice. Their duties call upon them as common earriers
to serve the plaintiff and not discriminate against it. If the carriers
and their terminal agencies, instead of joining with the unions in
this combination, by submitting to this discrimination for fear of a
strike, had stood squarely for the performance of their publie duties
it is doubtful if the plaintiff would now be in court. The carriers
appeared to have aided, abetted, and encouraged the unions by seel-
ing to evade their duties to handle the plaintiff’s goods without dis-
crimination. )

The facts herein seem to present a conspiracy within this defini-
tion:

“ A conspiracy is sufficiently described as a combination of two
or more persons by concerted aetion to accomplish a criminal or
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unlawful purpose or some purpose not in itself criminal or unlawful,
by criminal or unlawful means.”

They show a combination to violate the positive provisions of the
shipping act and the provisions of section 5440 of the Revised Stat-
utes (U. 8. Comp. St. 10201).

Under the provisions of these statutes it seems clear that a refusal
on the part of the carriers to transport the plaintiff’s merchandise
constitutes a violation of law and a crime, and that the defendant.
unions and officers are engaged in an unlawful conspiracy when they
induce, aid, and abet the carriers in committing this misdemeanor,
and threaten them with a strike unless they commit the misdemeanor.

The combination presented in this case is in violation of both the
shipping act and Revised Statutes, and the plaintiff, being irre-
parably injured in its property rights by acts done in furtherance of
such conspiracy, is entitled to an injunction.

While it is indisputable that a man may enter any vocation that
he chooses, yet if he sees fit to select a field indissolubly linked with
the rights of the public, such as that of a common carrier, he must
subserve his own rights to that of the public welfare, and must at
all times stand ready and willing to assume all of the exacting duties
which he knows are owed the public. 'When he enters the public
service he impliedly acquiesces in assuming all of these obligations.
He must either get out of the transportation business or serve all
persons alike.

Employees of steamships and those employed in and about the
docks and all others associated in or connected with and necessary
to the conduct of business of common ecarriers should perform their
usual services regardless of whether the merchandise is worked upon,
or handled, received or delivered by union or nonunion men, and
such service should be impartial and uninterrupted. The plaintiff is
not asking anything unjust or unfair in insisting upon the free use
of the transportation lines. It does not lie with union leaders to
lay down the proposition that the last word in deciding what mer-
chandise shall or shall not be transported should vest exclusively in
them.

The court distinguished this case from the Reardon cases above,
decided by the appellate division, in that the common carriers and
shippers were not made party to the action therein, while here
their complicity, or at least assent to the conditions complained of
was an essential factor in the proceedings.

The opinion concluded :

The papers sufficiently establish, for the purpose of the present
application, and until the rights of the parties and the issues herein
can be determined on a trial, the existence of an unlawful con-
spiracy on the part of the defendants, and therefore the preliminary
injunction as prayed for herein is granted.

Laror OreaNIZATIONS—RESTRAINT OF TRADE—INTERFERENCE WITH
IxTERSTATE COMMERCE—SECONDARY Bovcorrs—INsuNcrioN—Buyer
v. Guillan, United States Circuit Court of Appeals (Feb. 2, 1921),
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271 Federal Reporter, page 65.—Samuel Buyer & Co. were “ engaged
in the business of manufacturing and selling elastic garters and notion.
specialties.” The principal office and salesrooms were in New York-
City and the factories were in Norwich, Conn., and Norfolk, Va.
The defendants are the Old Dominion Transportation Co., its general
agent Guillan, and a large number of labor unions connected with
the shipping of goods by water, the most important of which are
the District Council, No. 16, International Brotherhood of Teamsters,
Chauffeurs, Stablemen, and Helpers, and the International Long-
shoremen’s Agsociation. The Citizens’ Trucking Co. (Inc.) employed
both union and nonunion men. Buyer delivered a shipment of raw
materials for his Norfolk factory to this trucking company for trans-
portation to the docks of the Old Dominion Transportation Co.,
the only steamship line plying between New York and Norfolk.
When the goods arrived at the dock, the Old Dominion Co.’s em-
ployees, who were highly organized, refused to unload, check, or
weigh the shipment because the trucking company refused to main-
tain a closed shop and employ none but union labor. The Old
Dominion Co. thereupon refused to accept the shipment. This inci-
dent occurred on July 8, 1920, and was repeated on July 12. The
same thing took place in connection with a shipment by the Inter-
national Cork Co. of Brooklyn.

Buyer thereupon brought this action for an injunction against
the defendants, alleging that the Old Dominion Co. had violated its
duty as a common carrier and that it had entered into a combination
with the labor unions in violation of acts of Congress. among others
the Sherman law, to prevent the handling or transportation of the
plaintiff’s merchandise or of any merchandise handled or operated
on by nonunion men or which is offered for transportation by any
transfer company or individual teamster not employing union men
exclusively. The court sustained the plea for a preliminary injunc-
tion on the ground that the agreement of the unions not to handle
@oods which have been handled by nonunion labor was in restraint
of interstate commerce and a violation of Federal laws. The opinion
in part is as follows:

While it is true that the injunction asked for is of a mandatory
nature, rarely granted on affidavits, the question is really one of law
and we believe that it will be to the interest of the public and with
the approval of the parties with the exception of the Old Dominion
Transportation Co. to dispose of the question now.

It will be seen that the representatives of the unions admit the
existence of an agreement that their members will not handle the
plaintiff’s interstate shipment unless he sends them to the Old Domin-
lon Transportation Co. by some transfer agency operated entirely

by union men and the Old Dominion Tr ansportatlon Co. admits that
it will not transport his shipments until its employees consent to
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bhandle them. For this reason it may be regarded as a party to the
combination. It is also plain that the plaintiff has sustained and is
sustaining and will sustain in the future special and irreparable
damage as the result of this combination for which he has no ade-
quate remedy at law because of the difficulty of ascertaining the
damage in case of each shipment refused and of the necessity of
bringing a multiplicity of suits.

The whole case of the defendants and the conclusions of the learned
judge of the court below are based upon the law of the State of New
York as laid down in Bossert ». Dhuy, 225 N. Y. 342, 117 N. E
582 [Bul. No. 246, p. 129], to the effect that a combination of indi-
viduals whose primary intent is the protection of their own interests,
as, for instance, to establish complete unionization of the lon(rshore
work of the water front of the port of New York, not accompamed
by violence or intimidation and not to gratify malice, is lawful, even -
if it does injure others.

In Duplex Printing Press Co. ». Deering, 252 Fed. Rep. 722 [Bul.
No. 2538, p. 109], we followed this view and also held that such com-
binations did not violate the Sherman law. We construed section
20 of the Clayton Act as legalizing a secondary boycott so far as it
consists in refusing to deal with anyone who deals with an employer
whose employees are on strike. But this decision has lately” been
reversed by the Supreme Court holding that if the combination was
in violation of an act of Congress it is of minor consequence whether
either kind of boycott (primary or secondary) is lawful or unlawful
at common law or under the statutes of particular States; that sec-
tion 6 of the Clayton Act providing that labor organizations shall
not be held illegal combinations in restraint of trade under the
antitrust laws contemplates only such organizations as lawfully carry
out their legitimate objects; that sectlon 20 prohibiting United
States courts and judges from issuing injunctions applies only to
disputes between employers and employees. [41 Sup. Ct. 172.]

The combination in this case being in restraint of interstate com-
merce and no controversy between employer and employees being
involved the order is reversed and the court below directed to issue
a preliminary injunction in accordance with the opinion.

Laror OreaxizaTioNs—RuLes—Expursion or MemBer—Loss oF
IxsuvraNCE—J URIsSDICTION OF CoURTs—Simpson v. Grand Interna-
tional Brotherhood of Locomotive E'ngineers et ol. (two cases) and
Smith v. Same (two cases), Supreme Court of Appeals of West Vir-
ginia (Feb. 11, 1919), 58 Southeastern Reporter, page 580.—The
brotherhood named had had much trouble in regard to certain mat-
ters connected with the disposal of work by the Norfolk & Western
Railway, which had finally been settled by an agreement known as
the Elkk Horn pool. This pool permitted steam engineers and elec-
tric engineers and firemen who worked in the capacity of engineers
to work interchangeably with either steam or electric locomotives.
The pool was broken up and certain engineers were permanently
assigned to electric engines. Smith and Simpson each were thus
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assigned. They were both then accused and tried by the brother-|
hood to which they belonged of having violated a rule of that organ-
ization which prohibited any member from interfering with or caus-
ing the breaking or changing of any agreement of the brotherhood
with any employer. The divisions to which they belonged twice
acquitted them of any wrong doing, whereupon one Stone, the grand
chief engineer of the organization, in the exercise of his appellate
jurisdiction and power of suspension, caused another trial to be had,
and Smith and Simpson were declared guilty. Stone then suspended
Smith and Simpson and permitted them to appeal to the convention
or Grand International Division, which met triennially. This they
refused to do. The effect of their expulsion resulted in the loss of
insurance in the Locomotive Engineers’ Mutual Life & Accident
Association, as a condition both precedent and subsequent to retain-
ing insurance therein was membership in the union or brotherhood.
Suit was brought by each of the expelled members for the loss of
their insurance and for wrongful expulsion. Both the brotherhood
and the accident association were sued as corporations, and the
members of the organizations were also sued as individuals. In
affirming the judgment of the lower court in favor of the individual
defendants and in reversing, for want of jurisdiction, the judgment
against the brotherhood the court said in part:

A preliminary of vital importance in some aspects of the case
is whether the Grand International Brotherhood of Locomotive
Engineers has been brought within the jurisdiction of the court by
sufficient process and pleadings. Upon the assumption that it was
a corporation qualified under the laws of the State to do business
here, the summons in each case as to it was served upon the auditor
of the State, and it was impleaded as a corporation. It filed special
pleas at rules denying that it was a corporation, to which plain-
tiffs replied generally, and the issues thus raised were determined
‘in favor of the defendant, and the actions accordingly dismissed as
to it. But in the same order in which the dismissal was formally
adjudged the plaintiffs were permitted to amend both the summons
and the declaration in each case by striking out the words “ a cor-
poration ” and inserting in lieu thereof the words “ a fraternal benefi-
ciary association.” The course pursued by the plaintiffs was adopted
upon two theories: (1) Identity of the Grand International Brother-
hood of Locomotive Engineers with the Locomotive Engineers’
Mutual Life & Accident Association and the Locomotive Engineers’
Building Association; and (2) liability of the association to be sued
by its associate name under the provisions of chapter 55A of Barnes’s
Code, 1918.

There is no proof that the contracts of membership made between
the plaintiffs and the association were understood or deemed by them
to have been made in a corporate name. On the contrary, both
admit in their testimony that the association is not incorporated.
Not having been misled nor deceived as to the capacity in which
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the asscciation made its contracts with them, they are not in any
position to invoke the doctrine of estoppel.

The Grand International Brotherhood of Locomotive Engineers
and Locomotive Engineers’ Mutual Life & Accident Association, the
two corporations to which reference has been made, are not iden-
tical. The Grand International Brotherhood ecovers vastly more
ground than the insurance association. Its purpese is the pro-
motion of the general interests of railway locomotive engineers.
The insurance merely provides life and accident indemnities for
such members of the brotherhood as become certificate or policy
holders therein, and the building association is a corporation own-
ing and managing a brotherhood building in the city of Cleveland,
Ohio. Relationship of the institutions is not determinative of the
question of identity. Almost anything conceivable bears some sort
of relation to everything else.

Lack of jurisdiction of the Grand International Brotherhood of
Locomotive Engineers makes reversal of the judgment against it
inevitable, and also renders it unnecessary as well as improper to
pass upon any of the numerous rulings made in the course of the
trials, in so far as they might, if it were a party to the cases, affect
its interests. Without having brought the association within its
jurisdiction, the trial court could not properly decide anything
against it nor can this court do so. DBut since the court acquired
jurisdiction of the individual defendants, it is necessary to determine
whether it properly directed verdicts in their favor.

Although the plaintiffs claim to have been injured by wrongful
and illegal acts of the defendants, the injuries of which they com-
plain were deprivation of contractual rights. Both their right of
membership in the division and in the brotherhood and the powers,
privileges, and rights of the defendants within the same organiza-
tions are measured and defined by the organic or fundamental laws
thereof, called the constitution and statutes and its rules and reg-
ulations. This contract governs not only the rights of individual
members and local divisions but the higher tribunals and their
officers as well.

But the construction of the organic agreement, by-laws, rules,
and regulations of a benefit society or other unincorporated volun-
tary association belongs not to the court but to the board, council,
or other tribunal provided for the purpose in the organization. if
any. So long as the body upon which this power of interpretation
has been conferred does not substitute legislation for interpretation,
nor transgress the bounds of reason. common sense, or fairness, nor
contravene public policy or the laws of the land in their conclusions
and decisions, the courts can not interfere with them.

Stene’s exercise of his power of suspension and appellate juris-
diction conjointly and simultaneously, se as to compel the expul-
sion of the accused members or loss of the charter and thus restrain
the liberty of members in respect of their action in the trials, is
harsh and drastic on its face and decidedly variant from the course
of ordinary judicial procedure. But it must be remembered that
the assoeiation was not formed in absolute accord with the scheme
or plan of the State government. The mere reversal of a finding of
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not guilty by a division would not affect an expulsion of a guilty
member.

*The propositions on which these observations stand are obvious
corollaries of others to which the courts have yielded practically
unanimous assent. The expulsion of a member of a voluntary asso-
ciation, whether incorporated or not, after notice, an opportunity
to be heard, and a trial fairly conducted agreeably to the laws of the
agsociation, 1s conclusive upon the civil courts.

As nothing can be decided against the association without juris-
diction, and the judgment in favor of the other defendants is free
from error and completely discharges them, there is no occasion to
deal with the numerous assignments of error, based upon the other
rulings of the court during the course of the trial. As to the Grand
International Brotherhood, the cases will be remanded, with leave
to the plaintiffs to acquire jurisdiction of its members by proper
process and proceed with a new trial, if they shall see fit so to do.

LaBor OrcanNizatioNs—RuLes—ExrursioNn or MeMBER—DPOWERS
oF CENTRAL OrGaN1ZATION—LOve v. Grand International Division of
the Brotherhood of Locomotive Engineers, Supreme Court of Arkan-
sas (July 7, 1919), 215 Southwestern Reporter, page 602~~J. C.
Love and F. C. Stelter were members of the Brotherhood of Loco-
motive Engineers, their membership being in Local Division 554.
The Grand International Division, commonly known as the G. I. D.,
was an incorporated organization, located at Cleveland, Ohio, with
power to do business in Arkansas. Stelter had received an injury
while operating an engine on the Rock Island Railroad and had
sued the company for damages. The suit was settled by compro-
mise, but the company refused to reemploy him, contrary, as he
claims, to his contract with the brotherhood. However, the organi-
zation refused to secure redress in spite of the presentation of hig
claims to the various authorities of the order, in presenting which
he was assisted by the appellant Love. While attending the con-
vention of the G. I. D. for the purpose of securing a consideration
of these claims, it was charged that the appellants, Love and Stelter,
had violated an obligation of the order by publishing an attacking
pamphlet which contained a complete statement of Stelter’s case and
his fruitless attempts to obtain redress from the local division, the
brotherhood officials, and a prior convention of the G. I. D. Deceit,
falsehood, and tyrannical influence were said to have been used to
prevent a proper redress of grievances.

A committee was appointed to consider the charge of insubordina-
tion, and after hearing this committee recommended expulsion. This
recommendation was acted upon by the G. I. D. after refusing to
allow the appellants to appear before the board. A motion was then
adopted giving to the grand chief engineer and the advisory board
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power to hear and reinstate the suspended members on a proper
showing. The nature of the committee’s hearing was vigorously dis-
puted, the appellants claiming that they did not know that it was
anything more than an informal discussion of the situation and had
no idea that they were being tried on the charges preferred against
them. The committee, on the other hand, asserted that the appellants
understood the procedure and that they admitted the authorship and
responsibility for the circulation of the pamphlet.

The vote of expulsion was followed by a petition to the chancery
court of Pulaski County seeking legal action to protect the interests
of Love and Stelter, claimed to have been illegally violated by the
order, This petition was ordered dismissed, whereupon the peti-
tioners appealed.

The first insistence was to the effect that the G. I. D. had only
appellate and not original jurisdiction to expel members of the sub-
ordinate divisions. The court cited apt provisions of the constitution
of the organization, which were construed to confer original author-
ity on the G. I. D. On this point Judge Humphreys, who delivered
the opinion of the court, said in part:

It is hard to conceive what broader or more specific language could
be invoked in an attempt to confer all power upon a body than was
utilized in this section. The first clause confers jurisdiction on the
G. I. D. over all subjects pertaining to the brotherhood, the next
makes the enactments and decisions the supreme law of the brother-
hood, and the next exacts complete obedience of every member of the
order to the laws enacted, or decisions made by the Gry I. D, touching
any subject concerning the brotherhood. If this is not an investment
of all power in a body by plain, unambiguous language, we are unable
to detect the restriction or limitation. Touching upon the unlimited
power vested in the G. I. D. by the first paragraph of this section of
the constitution of the order, it was said by the court in the case of
Simpson and Smith ». Grand International Brotherhood of Locomo-
tive Engineers (W. Va.), 98 S. E. 580 [above], that:

“The powers thus vested in it expressly exclude any presumption
of intent to adopt the limitations and rules of the civil laws, respect-
ing either procedure or substantive rights in the order.”

As to the nature of the offense committed, Judge Humphreys said:

Again, it is insisted by appellants that there was no by-law estab-
lishing the offense charged and fixing expulsion as the penalty. Sec-
tion 92 of the constitution of the order provides that:

“All divisions, or members of divisions, are prohibited from issuin,
circulars or signing any form of petition relative to brotherhood busi-
ness among members of the brotherhood or others. If issued by a
division its charter shall be suspended, and the length of such sus-
pension shall be at the discretion of the grand chief engineer. If
i1ssued or signed by a member, he shall be suspended or expelled:
Provided, That the foregoing shall not prevent or hinder in any man-
ner any official or division of the brotherhood in properly conducting
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the business of the organization as to sending out notices, reports,
ete., for the purpose of securing or giving information.”

The third claim was that the procedure was contrary to the by-laws
of the order. It appeared that there were detailed regulations for
procedure in case of trial of members by subordinate subdivisions,
but no regulations were prescribed covering the G. 1. D.

Under these circumstances it was within the power of the G. I. D,
to adopt a fair method of procedure, even though it did not conform
to the method governing trials of the members before subordinate
divisions.

The delegation of authority to the committee was also attacked, but
the court held that this was the only practicable method and that it
had been approved in other cases; while as to the conflict of evidence
regarding the fairness of the trial, it was said that the chancellor’s
finding was in favor of the brotherhood, “ which finding seems to be
supported by the evidence.”

The decree appealed from was therefore affirmed.

Lasor OreanizaTioNs—RuLEs—Power or Uxiox To Mobiry—ABur-
ger et al. v. McCarthy et ol., Supreme Court of Appeals of West Vir-
ginia (Oct. 7, 1919), 100 Southeastern Reporter, page 4,92.—This was
an action by three railway conductors, members of the Brotherhood
of Railway Trainmen, against the 14 members of the grievance com-
mittee of said brotherhood for an injunction to prevent them from
entering into a certain agreement with their employer, the Chesapeake
& Ohio Railway Co. The grievance committee was the legislative body
of the brotherhood and was intrusted with the promulgation of rules
for the government of the members and with the drawing up of work-
ing agreements with the railway. The particular brotherhood here
involved is composed only of employees of the Chesapeake & Ohio
Railway.

Many years previous to this action the grievance committee of the
brotherhood made a rule and entered into an agreement with the rail-
way establishing this rule as a regulation of the employees. This rule
provided that the runs on the railroad be apportioned among the
employees of the railroad according to seniority of service. In 1918
the grievance committee made another rule changing the previous
rule with regard to the apportionment of runs, and were about to
enter into an agreement with the railway to establish this rule when
the present action was brought. A temporary injunction was granted
against the grievance committee, but on final hearing it was dissolved
and plaintiffs’ bill was dismissed. Plaintiffs appealed, but the judg-
ment was affirmed. The opinion was in part as follows:
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The bill avers that plaintiffs have been in the railroad service from
15 to 18 years, having commenced as brakemen and worked up to the
position of conductors, and have been members of the Brotherhood
of Railroad Trainmen for 13 years or more, and have thereby ac-
quired property rights under the old rule or regulation, a right grow-
ing out of contract between themselves and their employer, and there-
fore a sacred property right, which the new rule, if put 1nto opera-
tion, would destroy. It is seriously contended in brief of counsel
that this right of seniority is a thing of value; that it is one of the
cherished rights of railroad men, gained only by long and arduous
years of service.

It is established by the evidence that the new regulation was
adopted in the manner and by the body of representatives provided
for by the constitution and by-laws of the Brotherhood of Railroad
Trainmen.

Presumably the action of the general grievance committee was for
the general good of the brotherhood ; nothing appears to the contrary.
We are furthermore of the opinion that the old rule, giving prefer-
ence in making runs of trains according to seniority, did not create
a property right in plaintiffs such as to justify the interference by
a court of equity to prevent the operation of the rule,

We affirm the decree of the circuit court.

Lasor OrcanizatroNs—SoLiorriNe MemBers For UNroN—RieeTt
16 Errcr Houses ror Discarcep Uwton Men—Diamond Block
Coal Co. v. United Mine Workers of America et al., Court of Ap-
peals of Kentucky (June 18, 1920), 222 Southwestern Reporter, page
1079.—The defendant labor union, its officials, and its members were
engaged in a campaign to organize the coal miners of the Hazard
field and vicinity and make them members of their union. The
plaintiff and other operators of mines in the vicinity refused to rec-
ognize or employ union labor and opposed the movement to or-
ganize the laborers. The Diamond Block Coal Co.’s mine was some
3 miles from the town of Hazard. The company maintained 78
houses for its employees. When the movement was started to or-
ganize the miners of Hazard field a few of plaintifi’s employees
joined the union and were for this reason discharged by plaintiff
and ejected from the company’s dwelling houses. The ejected
miners and their families had no other employment in the vicinity
nor had they any place to go to secure shelter. To meet this condi-
tion the union, after much difficulty, found a number of small avail-
able parcels of land which it leased and upon which it proceeded to
erect shanties or shacks for the purpose of affording shelter to ejected
miners and their families. The officials and members of the union
also made some efforts peaceably to persuade other employees of the
plaintiff to join the union. No violence was indulged in and none
was threatened by the union or any of the other defendants, although
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some threats were made by some persons supposed to be members
of the union.

The company sued for an injunction against the union and cer-
tain other persons to restrain them from constructing the shacks or
shanties for the housing of discharged miners near its property and
further to restrain them from soliciting members for the union from
among its employees. A temporary restraining order against the
union was issued by the circuit court. On motion made by the union
and other defendants to the court of appeals the order was dissolved.
The decision of the court is in part as follows:

As there is no evidence to support the allegations of the petition
that defendants have used threats, intimidation, coercion, and fraud
to accomplish their purposes, and as these allegations are specifically
denied by defendants, thus putting the burden of proof upon the
plaintiff, and as it is admitted by plaintiff and its officers that its
mines continue uninterruptedly to run, and no employee has been
induced by defendants, or either of them, to leave its employment,
and that its employees have the right to quit its employment at any
time, it follows that the plaintiff has wholly failed to make out its
case, unless it be that the peaceable solicitation of miners to become
members of the organization in that district was a violation of the
rights of the plaintiff, or that the leasing of the ground by defend-
ants from Davis and others and the erection or attempted erection of
the shacks or tenant houses was an invasion of the rights of plaintiff.
In its last analysis, plaintiff’s only complaint supported by evidence
is that defendants have leased the ground and are proposing to erect
shacks thereon, and are soliciting other employees to become members
of the union,

‘While the United Mine Workers of America is a voluntary asso-
clation, and not a corporation, it is recognized both by Federal stat-
utes and the statutes of Kentucky. The association, through its offi-
cers, had a right to enter into a lease contract with Davis and to
erect the houses for the shelter of their membership. Of this there
can be no doubt. That it was going to house and care for laboring
men who had been discharged and evicted by employers in that
vicinity because the men joined the unions does not militate against
the manifest right of the association to otherwise make a lease and
erect houses. So long as the union keeps within its legal rights it
may lease as much ground and erect as many houses as may satisfy
its purpose, and it violates no right of the plaintiff, because the rights
of two persons never conflict.

It may be urged that there is evidence in this record sufficient to
warrant the conclusion that certain of the persons named in the affi-
davits as making threats or proposing injury to the plaintiff’s em-
ployees or plant were at the time members of the United Mine Work-
ers of America, and therefore acting for and on behalf of the union.
Even if it be granted that these men or any one or more of them were
members of the union, and that they made the statements with which
they are charged, no injunction would lie against the organization on
account of such threats.
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In this jurisdiction the rule is thoroughly established that a labor
organization, through its officers and agents, may organize new
branches and solicit membership among employees of concerns that
are opposed to union labor so long as they use only peaceable means,
such as persuasion and argument, and are not guilty of threats
against the person or property, intimidation, coercion, or fraud. No
sufficient facts were shown on which the extraordinary remedy of
injunction should have been granted to complainant in this case, as
injunctive relief can be had in no case except where it is made to
appear that complainant has no adequate remedy at law and that
great and irreparable injury will result,

LaBor ORGANIZATIONS—STRIKE For REcoaxtTION 0F UNIoN—PIOK-
ETING—CoNsriracy—INgUuNcTION—ACcTION FOR DAvaceEs—H eitkem-
per et al. v, Central Labor Council of Portland and wvicinity et al.,
Supreme Court of Oregon (Oct. 11, 1920), 192 Pacific Reporter, page
7656.—The manufacturing and merchant jewelers of Portland, Oreg.,
are the plaintiffs. They employed a number of engravers, watch-
makers and repairers, stonecutters and stone setters, members of the
defendant union. The employees were being employed on an eight-
hour basis and their wages ran as high as $45 per week. According”
to their own statements they were satisfied both with the hours of
labor and the wages paid; they also openly admitted that they were
satisfied with the conditions of labor and were pleased with their
employers. The Central Labor Union, backing up Local Union No.
41 of the International Jewelry Workers, to which the employees
belonged, called a strike of all the plaintiffs’ employees for the pur-
pose of making the employers recognize the union, deal with it in
collective bargaining, and sign an agreement promising to maintain
a closed shop. The employers had each individually refused to sign
the agreement presented by the union. The strikers picketed the
employing jewelers’ shops and indulged in the usual tactics in such
cases, such as carrying banners and wearing sashes inscribed with
“ Unfair to organized labor ” and similar statements, parading back
and forth before the employers’ shops, speaking to and exhorting
prospective customers not to deal with the plaintiffs, and similar
acts. The picketing was intended to injure the plaintifi’s business
and it was successful. The plaintiffs were damaged, and because
the defendants were insolvent and therefore no adequate relief could
be had by suing them for damages the plaintiffs brought this action
-for an injunction to enjoin the picketing which was conceded to be
peaceful. The strike commenced in July, 1919. The State legis-
lature had that year passed a law (ch. 346) in which labor organiza-
tions were declared to be lawful organizations, and restricted the
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power of courts to issue injunctions against them or to prevent them
frem engaging in peaceful picketing. The cireuit court awarded
judgment in favor of the plaintiffs and the defendants appealed.
In affirming this decision the court held that as there was no dispute
in this case as to hours, wages, or conditions of labor the above men-
tioned law did not apply and could not be regarded as permitting
picketing for the purpese of forcing recognition of the union. The
opinion in part 1s as follows:

There is no real dispute between the plaintiffs and the defendants
as to wages, hours of labor, treatment, or conditions of employment.

We hold that under the facts in this case, chapter 346, Laws 1919,
does not embrace or legalize picketing a man’s place of business and
destroying his patronage where the only question involved is the
recognition of the union.

The complaint is founded upon conspiracy, and on that point the
alleged and admitted facts bring the case within the purview of
Alaska S. S. Co. ». International Longshoremen’s Assn. of Puget
Sound et al. (D. C., 236 Fed. 964 [Bul. No. 246, p. 160].

Regardless of any statute bearing on the subject, every fair-minded
man must concede that labor has a right to organize and to use any
and all lawful means to further and protect its own interests, and
that in the absence of contract any individual, with or without cause,
has a right te terminate his employment at any time and without
.notice. Organized labor is organized brain and muscle. It has all
the legal rights of any other association and in this State they are
specifically recognized by section 1 of chapter 346, Laws 1919. But
under the existing facts the question is squarely presented whether
or not, in the absence of a statute conferring such power, any organi-
zation has the right, even peacefully, to picket a man’s store, drive
away his patrons, materially injure his business, and continue to do
so, for the sole purpose of compelling him to recognize the union.

When the evidence is analyzed, it clearly appears that the primary
purpose of the picketing was to compel recognition of the union, and
that it was the defendants’ intent to make it continuous.

Even where the relation of employer and employee is shown to
exist, and there is a dispute as to wages or hours of labor, there is -
a sharp conflict in the authorities as to whether there is such a thing
as peaceful picketing.

But distinguished counsel have not cited, and after diligent search
we have not found any authority which would justify or sustain pick-
eting, even though it be peaceable, where the controversy is not be-
tween employer and employee, and there is no dispute growing out
of employment but the -purpose of the picketing is to induce the
employer to recognize the union. As we analyze the authorities, the
legal right peacefully to picket is largely dependent upon the pur-
pose and intent, and the method and manner in which the picketing
is done.

Assuming that the plaintiffs sustained material injury, the de-
fendants vigerously eontend that it was the result of picketing which
was both peaceful and lawful, and that the damages were only inci-
dental, for which the plaintiffs would not have any right of action;
in other words, that 1t ‘would be damnum absque injuria, Under
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another state of facts that legal principle would be sound and sus-
tained by the authorities; but 1n applying the rule-both the facts and.
the motive are important.

Under- the facts shown to exist in the instant case, we hold that
chapter 346, Laws 1919, dees not apply; that the relation of employer
and employee did not exist; that there was no real or vital dispute
about the scale of wages, hours of labor, or pay for overtime; and
that the primary purpose of calling the strike, placing the plaintiffs
on the unfair list, and picketing their places of business was to
obtain the recognition of the defendant local union No. 41. Under
such a state of facts, the damages are not incidental to the legal right
of the defendants. It appears from the record: that the defendants
are insolvent, and. that the plaintiffs have sustained material injury
to their business, which will be continuous if the defendants are per-
mitted to picket, and for which the plaintiffs would not have a com-
plete and adequate remedy at law even in a multiplicity of actions.
The decree of the circuit court is affirmed on the merits, but, for the
reason that this is in the nature of a test case, it is modified as to
costs, which neither party shall recover in either court..

Two judges out of seven sitting on this case dissented, and each
rendered dissenting opinions in which they attacked the majority’s
interpretation of the proper. application of the law and declared that
the anti-injunction statute should be enforced in any and all cases,
and that the picketing if peaceful should: not be enjoined:

LaBor Organizarions—STRIKE 10 Compen CoNTracT—PIicRET-
wo—Errecr or Starvre—Boycorr—RicuT To LaBor Marxrr—F of-
som: Engraving Co..v. MeNeil et al. and Wright €ompany v. MeVeil
et al., Supreme Judicial Couwrt of Massachusetts, Suifolle (March 20,
1920), 126 Northeastern Reporter, page 479 —This was an action for
tort by two photo-engraving companies against the members of a
local union of workmen who were employees of companies doing
such work as that engaged in by plaintiffs. The members of the em-
ployees’ union drew up a contract by which the absolute right of
“collective bargaining ” was eonferred upon the union. It also pro-
vided for preferential employment of union men at a minimum wage
and: forbade. the “laying off 7 of permanent employees even if there
wag not sufficient work on hand to keep them employed.. Varicus
other provisions were contained: in the contraet, among which was
one providing that no contracts, individual or otherwise, would be
entered into conflicting with this contract. The union then presented
the contract to the employers, many of whom had individual con-
tracts with their employees, with the demand that it be uncondi-
tionally accepted as an entirety. TFhis demand was refused, and the
union declared a strike: In furtherance of their efforts to bring the
employers to terms, the union resorted to picketing and intimidation
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of faithful employees, who continued to work, by the use of scur-
rilous language and abusive epithets. Individual boycotting was re-
sorted to and strenuous attempts were made to compel nonstriking
employees working under contracts to breach their contracts and
leave the city. Printed and written communications were published
branding the employers as unfair to and prejudiced against union
labor, and calling on others to refrain from dealing with the com-
panies. The court granted an injunction against the defendants, say-
ing in part:

The question for decision is not whether an individual employee
who has contracted to perform labor can abandon his contract, leav-
ing his employer to whatever remedy in damages he may have. It
18 whether by concerted action using the strike as a mass weapon the
defendants could lawfully compel the plaintiffs to yield to their de-
mands. The proposed agreement was presented as an entire contract
to be unconditionally accepted.

If the plaintiffs declined to enter into the agreement the under-
lying purpose manifestly was to enforce acquiescence through the
coercive power of a strike, which even where there is both a legal
and illegal purpose is of itself illegal. (Bausch Machine Tool Co. ».
Hill, 231 Mass. 30, 36, 120 N. E. 188 [Bul. No. 258, p. 127].)

The provision that the employer must retain and pay more employees
than were actually or reasonably required for carrying on his business,
and that disputes not covered by the agreement must be submitted to
arbitration even if proper subjects for negotiation where the parties
are willing to negotiate, were, until accepted, mere proposals, the
refusal of which was wholly insufficient to justify the measures
adopted by the defendants. The plaintiffs could not be compelled
to make an involuntary contract, or to substitute compulsory arbi-
tration for due process of law. ( Haverhill Strand Theater . Gillen,’
229 Mass. 443, 118 N. E. 671 [Bul. No. 258, p. 108]; Reynolds ».
Davis, 198 Mass. 294, 84 N, E. 457 [Bul. No. 77, p. 393].) But these
provisions, while material and important, comprise a part only of
the general plan to compel the plaintiffs, who were employing non-
union as well as union labor, “to unionize” their shops. The
record states that prior to the vote to strike which followed the
declination of the agreement no disagreement or controversy had
arisen between the plaintiffs and their workmen. It is true, the
agreement reads, that the plaintiffs in the employment of journey-
men and apprentices will give preference to union men by notify-
ing the union officials when additional journeymen and apprentices
are needed, and if the union can not furnish and supply competent
help, the employer may secure such help from other sources, and no
express requirement is found for the discharge of nonunion men
already under employment. No prolonged discussion, however, is
needed to make plain that this was merely an indirect method which
must culminate in a closed shop. The position of nonunion em-
ployees under the practical working of the agreement would grad-
ually become so unbearable and intolerable that as they retired and
were gradually eliminated by the process of selection the plaintiffs
necessarily must resort solely to union workmen to recruit their in-
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dustrial force. It is unnecessary to consider what the status of the
parties would have been if the agreement had been mutually ac-
cepted and executed. (See Minasian ». Osborne, 210 Mass. 250, 96
N. E. 1036 [Bul. No. 99, p. 727].)

The right of the plaintiffs at all times to hire in the labor market,
and to retain in their employment, such workmen as they might
choose unhampered by the 1nterference of the union acting as a body
through the instrumentality of a strike, or of a boycott, or of a black
list, is a primary right which has never been abrogated but remains
unimpaired by our decisions. (W. A. Snow Iron Works ». Chad-
wick, 227 Mass. 382, 389, 116 N. E. 801 [Bul. No. 246, p. 171]; Folsom
v. Lewis, 208 Mass. 336, 94 N. E. 316, 787 [ Bul. No. 95, p. 341].)

Statutes 1913, chapter 690, an act to define the extent to which
peaceful persuasion is permitted, is invoked as a shield for what has
been done. But the statute is applicable only to a lawful strike
lawfully conducted. It is unavailing as a defense on the present
record. The prayer for the assessment of damages has been waived,
and the defendants having deliberately, intentionally, and unlawfully
entered upon a course of procedure materially interfering with the
right of the plaintiffs unmolested to carry on business in their own
way, they are respectively entitled to a decree with costs awarding
injunctive relief, the terms to be settled by a single justice. (Berry ».
Donovan, 188 Mass. 353, 74 N. E. 603 [Bul. No. 60, p. 7027 ; Cornel-
lier . Haverhill Mfg. Assn., 212 Mass. 554, 109 N. E. 643 [Bul. No.
189, p. 318]; Shinsky ». Tracey, 226 Mass. 121, 114 N. E. 957 [Bul.
No. 246, p. 142].)

LaBor OrGaANTZATIONS—STRIKE T0 UN10N1ZE ELECTRIC RATLWAY—
INsuNoTION—INTERFERENCE WITH WAR WoOrRK AND Man—Mont-
gomery et al. v. Pacific Electric Ry. Co., United States Ciércuit Court
of Appeals, Ninth Circuit (May 26, 1919), 258 Federal Reporter, page
$82.—The Pacific Electric Railway operated a line in Southern Cali-
fornia which accommodated various military and naval posts or
bases and also supplied various shipbuilding corporations and an
oil refinery which was engaged in supplying the federally controlled
railroads with oil. The company made it a condition precedent to
procuring employment that each employee refrain from becoming a
member of any labor organization. The railway was not under
Federal control and therefore in no way obligated to grant its em-
ployees the increases in wages which were ordered by the Director
General of Railroads; however, it voluntarily granted its employees
the same increases in wages as called for in these orders, and they
were satisfied as to their wages, hours of labor, and conditions of
employment. The defendants, the Brotherhood of Railway Train-
men and the Brotherhood of Locomotive Engineers, unincorporated
associations of Cleveland, Ohio, represented by Montgomery and
Forquharson, attempted to unionize the railway company’s em-
ployees, inducing them to violate their contracts of employment and
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associate themselves with the defendants. They succeeded by various
methods in inducing about 1,200 of the railway’s employees to- join:
their unions and thereupon issued an ultimatum to the railway com-
pany stating that unless it would recognize the union by July 2,
1918, at 7 o’clock they would call a strike of its employees and tie
up-the company’s lines: The company secured a temporary restrain-
ing order against the brotherhoods to prevent them from interfering-
with its employees, and later it secured a temporary injunction, from
which the defendants appealed. Circuit Judge Ross, expressing the
opinion of the court which affirmed the order issuing the injunction,
said in part:

The contention of the appellants’ counsel that because the act of
Congress of October 15, 1914 (38 Stat. 730, ch. 328), commonly called
the Clayton Act, was not expressly mentioned in either the majority
or dissenting opinions of the Supreme Court in the case of Hitchman
Coal & Coke Co. ». Mitchell, 245 U. S. 229. 38 Sup. Ct. 65, 62 L. Ed.
260, L. R. A. 1918C, 497, Ann. Cas. 1918B, 461, we should hold that
the court decided that case “ upon the condition existing at the time
of its commmencement, and not upon the condition existing at the time
of the decision,” is wholly unsound. The exact reverse 1s manifestly
true. That the order here appealed from accords with the decision
in the case cited. 1s expressly conceded in the brief for the appellants,
where it is declared that—

“the injunction approved by the Supreme Court in the Hitchman
case does the same violence to the provisions of the Clayton Act as
does the order at bar.”

And again:

“ Certain it is that the provisions of the Clayton Act and the deci-
sion in the Hitchiman case can not be reconciled.”

Nor is it true that the Supreme Court made 1n the case cited no
reference to the Clayton Act; for, notwithstanding the fact that that
act was pressed. upon its consideration, the court, in the course of its
elaborate opinion, expressly declared it “ needless to say there is no
act of legislation to which defendants may resort for justification.”

While it is perfectly true, ag is expressly declared in section 6 of
that act (Comp. St. p: 8835f), “that the labor of a human being is
not a commodity or article of commerce,” it is equally true that
laborers in. this country, in whatever field of operation, and whether
of head or hand, are governed and protected by the same Constitu-
tion and laws that govern and protect the owners of property here.
One of the things thus permitted and secured is the right of con-
tract. The lattery freely and fairly made upon sufficient considera-
tion,. is inviolable. In the present case the complainant company
made nonmembership in a union a condition of employment, and to
that cendition the employees in question agreed. Such was the con-
tract of the parties.

With- the contract between the complainant company and its em-
ployees the appellants, Montgomery and Farquharson, in their re-
spective eapacity, and. others acting with them, undertook to inter-
fere, not by “recommending, or advising, or persuading” such em-
ployees to break their contract and stop the work in which they were
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engaged by any peaceful or lawfuk means, but by threats, opprobrious
epithets, and 1nsults, to sueh an extent that it became necessary for
the commanding officer of the United States submarine base at San
Pedro to give public warning to all persons concerned against any
interference, or attempt to interfere, or attempt to obstruct the free
passage of freight or passenger trains or trolley cars to or from San
Pedro and the outer harbor there, and to actually put naval guards
on each car to enforce his command. Surely nothing more need be
said to show the absurdity of the pretension that the appellants’ inter-
ference with the existing contract between the complainant company
and its employees was not that peaceful, lawful recommending, ad-
vising, or persuading the latter to cease work and terminate their
.~ employment, permitted by the provisions of the * * * [Clay-
ton Act].
The order appealed from is affirmed.

Lasor OreanNizaTioNns—STriKes—Boycorr—Piceerive—INsUuNc-
tioN—T homson Mach. Co. v. Brown et al., Court of Chancery of
New Jersey (Aug. 14, 1918), 108 Atlantic Repaorter, page 116.—A
number of the employees of the plaintiff ecompany whe are members
of the Grand Lodge, International Association of Machinists, went
on a strike. They posted pickets, attempted a boycott, and did other
things which were calculated to aid the cause of the strike. They
also maintained a building in close proximity to the plaintiff’s fac-
tory, on which were posted many placards bearing statements of an
unpleasant nature. This case was heard on a petition for a prelimi-
nary injunction in 1918 (104 Atl. 129, Bul. 258, p. 115) in which the
injunction was granted. The present case is a supplemental opinion
confirming the opinion in the previous case and is in part as follows:

I am still of the opinion that the act of the respondents maintain-
ing in close proximity to the plant of the complainant a building
upon which they maintained placards, upon which were printed state-
ments of the following nature: “ Don’t scab. Honest jobs are plenty.
Strike at Thomson Mch. Co.,” etc.—distributing generally and hand-
ing employees and prospective employees of complainant cards
drawing attention to the fact that there was a strike on, and that
those who labored for complainant were scabs, and that complainant
was unfair, communicating with users of machinery manufactured
by complainant and with laber employed on such machines in the
use or repair thereof with the purpose of establishing a boycott, were
illegal and should be enjeined. (Jonas Glass Co. #. Glass Bottle
Blowers’ Association, 77 N.. J. Eq. 219, 79 Atl. 262.)

The strike was unaccompanied by violence. The only illegal acts
of which there was any evidence was the posting of placards, the
maintenance of a black list, the distribution of the cards, and the
attempted boyecott. How far the court will go, where a strike has
been accompanied by so many illegal acts as that it is apparent that
the strikers have no intention of complying with the law, in enjoin-
ing the performance of illegal acts not proven to have been per-
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formed, but so closely related with those already performed as to
make it apparent that there is danger that they will be indulged in,
I do not find it necessary to determine on this preliminary applica-
tion. The complainant can be protected by enjoining the continuance
of the illegal acts which have been proven to have been performed,
with leave to at any time apply if any further illegal acts occur.

The injunetion will restrain defendants:

First. From knowingly and intentionally causing or attempting
to cause, by threats, offers of money, payments of money, offering to
pay expenses, or by inducement or persuasion any employee of the
complainant under contract to render service to it to break such’
contract by quitting such service.

Second. From attempting to cause any person employed by com-
plainant to leave such employment by intimidating or annoying such
employees by annoying language, acts, or conduct.

Third. From causing persons willing to be employed by complain-
ant to refrain from so doing by annoying language, acts or conduct.

Fourth. From inducing, persuading or causing to attempt to in-
duce, persuade, or cause the employees of complainant to break their
contracts of service with complainant or quit their employment.

Fifth. From threatening to injure the business of complainant or
of any corporation, customer, or person dealing or transacting busi-
ness or willing to deal and transact business with complainant, by
making threats in writing or by words for the purpose of coercing
such corporation, customer or person, against his or its will so as not
to deal with or transact business with the complainant.

Sixth. From displaying or circulating cards, placards, pictures, or
other devices, either printed, painted, or written, in any place, re-
flecting upon the ability of the Thomson Machine Co. to make and
fulfill contracts, or in any way casting reflection upon the reputation,
ability, or conduct of the present employees of the Thomson Machine
Co., or any of them, or any persons willing to become such employees.

Seventh. From communicating with the users of the machinery
manufactured by complainant or with labor unions whose members
work with said machines or on the repair thereof in such manner as
to induce or persuade such users to discontinue the use of such ma-
chinery and prospective customers to refrain from purchasing such
machinery and labor to refuse to work with such machines or on the
repair thereof.

Lasor OrcaN1zaTioNs—STRIKES—COMBINATIONS OoF EMrrovers
AND Emrprovees—“ OpEN SHor ’—RieHT TO INJUNCTION—Sfate v.
Employers of Labor et al., Supreme Court of Nebraska (Now. 30,
1918), 169 Northwestern Reporter, page 717.—In May, 1917, certain
industrial disturbances took place in Omaha, finally culminating in
interference with the comfort and welfare of large classes of the
community, and in lockouts, strikes, disorderly assemblages, assaults,
and damage to property. Prior to that year it had been the custom
in that city for certain trades to make collective agreements through
labor unions with associations of employers in such trades, but the
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practice was stopped by the employers and it was sought by some
of them to have their workers sign an agreement recognizing the
*“open shop” principle. A Dbusiness men’s association was formed
which was influential in preventing agreements being made with the
unions which did not recognize the * open-shop” principle. The
unions attempted to establish a “closed shop.” A strike of the
teamsters in one of the building material and coal yards led to a
general teamsters’ strike where nonunion men were employed. Vio-
lence resulted and the employers established a lockout and refused
to sell fuel and building material to the public generally, and, this
preventing building construction, many building craftsmen were ren-
dered idle. Conditions were becoming chaotic when this action was
brought by the attorney general of the State against all employers
of labor, both those belonging-to associations and those who did not,
and against a large number of labor unions and their officers in the
city to secure an injunction. Injunction was allowed against the
owners of the coal yards enjoining them from closing the yards and
against the teamsters enjoining them from attacking nonunion team-
sters. The attorney general appeals from that part of the judgment
refusing an injunction against the other employers and unions and
the Teamsters’ Union appeals from the injunction against it. In
the language of the-court, as expressed by Judge Letton, the prayer
for injunction by the attorney general was in substance as follows:
“ That the Omaha Business Men’s Agsociation, and all employers of
labor in the city, be enjoined from committing any acts in restraint
of trade, transportation, or commerce or conspiring so to do, and
from punishing any of its members for failure to continue to co-
operate with it; that the owners of coal and building material yards
in the city be enjoined from refusing to sell their goods to anyone
who is willing to pay the price for the same; that the labor unions
and their officers be enjoined from agreeing to refuse to transport
any commodity in the usual course of trade, from carrying on any
unlawful business, from picketing, from threatening, intimidating,
or interfering with any individual in performing lawful work, or
from seeking to require any individual to join a union, and—* that
the question of union or nonunion shops, whether advocated or con-
tended for or against, by any of the defendants herein, be held in
abeyance until the close of the present war.’” The opinion of the
court is, in part, as follows:

Both employers of labor and workingmen may form organizations
for their own personal benefit. Their right to form and organize as-
soclations is the same. That which is lawful for the employers is
lawful for the employees. If there is no contract for any fixed term

of employment, the employer may discharge, or the employee may
stop work, at his own pleasure.
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In such a case there is no law which prevents workingmen from
combining for the purpose of improving working conditions, raising
their general standard of living, procuring shorter hours of labor and
higher wages, or for any other lawful and useful purpose. They have
a right te refuse to work, if they believe this will aid them in accom-
plishing their object. They have a right, also, for that purpose to
persuade other workmen to cease work, in a legal and proper man-
ner, and to employ any other lawful means which will aid them in
attaining their end.

On the other hand, employers may legally agree with each other
that they will not adopt the * elosed-shop ” principle, but will require
any man employed to work upon the “ open-shop” principle, or may
counsel and advise with each other for that purpose. They have as
much legal right to refuse to employ members of labor unions as such
members have to refuse to work in an “open shop,” and the same
legal right to adopt a course of conduct in concert.

Of the moral aspect of the respective legal right to. combine, we
can not take note in such a proceeding.

It may be that, in the great mass of testimony, some instance has
escaped us where a contract relation existed, or malice was shown;
but, if so, that fact, while perhaps affording an action for damages
to the person whoese rights were affected, would not warrant grant-
ing such an injunction as is asked for in this suit. While relief by
injunction will be granted in proper cases by.the courts, it is not their
function to attempt to regulate by such process the relations between
capital and labor. It is only when property or personal rights are
assailed that the courts interfere. Viewed in the light of these legal
principles, we conclude that evidence as to the Omaha Business
Men’s Association, and as to employers of labor generally, does
not warrant the granting of an injunction against them.

The same considerations apply with respect to the injunction
sought against the labor unions and their respective officers, with the
exception of the Teamsters’ Union. In the main, the acts in evidence
with respeet to the action of these defendants show simply a refusal
by members of these unions to work upon the same job with non-
union men, and peaceable efforts by unien members to induee other
workers to join the union in their respective crafts. Taken as a
whole, there is not sufficient evidence to sustain the sweeping and
blanket injunctions sought by the attorney general in behaif of
the State. These considerations dispose of the appeal of the State.

We are convinced that the evidence sustains the finding that the
"Feamsters’ Union and its members conspired together to prevent the
transportation of goods and merchandise within the city by assaults,
threats, and other disorderly conduct. The evidence as to this is in
sharp conflict, but the circumstantial evidence and the general situa-
tion which the record diseloses with respect to the obstruction of
commerce and interference with the attempted delivery of goods by
nonunion teamsters is such as to convince an unprejudiced mind that
the illegal acts occurred by reason of a concert of action instigated
by the men directly connected with and in control of the organization.

On the whole case, we find no reason for interfering with the judg-
ment of the distriet court; and it is therefore affirmed.
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Lapor OreaNizaTioNs—StRikES—Errecr on Earerovers” Cox-
rrACTUAL OnLicatioNs—7The Richland Queen, United States Circuit
Court of Appeals, Second Circuit (November 13, 1918), 264 Federal
Reporter, page 668.—T1 he Richland Queen, a steamship belonging to
the Richland Steamship Co., was in need of repairs and was sent to
the Buffalo Dry Dock Co. on September 5, 1916, In October a dis-
pute arose between the workmen and the dry dock company, the
workmen demanding an eight-hour day, which the company refused
to grant. A strike was declared and it was impossible to do very
much work so that T'he Richland Queen was not repaired until De-
cember 2. Since no time had been fixed for the completion of the
repairs it was understood that they should be completed within a
reasonable time, and, taking this stand, the Richland Steamship Co.
has sued the dry dock company for the loss of the use of its vessel.
Decisions were rendered in favor of the dry dock company by Judge
Hazel on the ground that the work was done within a reasonable
time in view of the circumstances obtaining during the course of the
repair work. The plaintiff points out the fact that the strike was a
peaceful strike and thereupon cites a number of New York decisions
where it was held that a peaceable strike is no defense to a claim for
delay. In affirming the lower court’s decision, Cirenit Judge Ward
said in part:

We do not appreciate the distinction made in these cases, thinking
that the difference between a peaceable strike and a violent strike
as a defense is one of degree only, a strike with violence being more
likely to be a good defense than a peaceable strike. The question,
however, in each case is the same, whether the conduct of the em-
ployer was reasonable. A peaceable strike on frivolous grounds,
which the employer did all he could to prevent, should be a defense
against a claim for delay. On the other hand, a violent strike on
justifiable grounds, which the employer either fomented or unrea-
sonably resisted, ought to be no defense. Of course the employer in
either case could end the strike by surrendering. We are not dis-
posed to differ with Judge Hazel’s finding that the dry dock com-
pany’s performance was reasonable in: view of the strike.

Circuit Judge Manton rendered a rather lengthy dissenting opin-
ion in which he declared that the dry dock company should have
averted the strike until the work in hand had been completed.

Laror OrcANIZATIONS — STRIKES — INJUNCTION — UNLAWFUL AR-
RESTS OF STRIKE BREAKERS—American Steel & Wire Company v.
Davis, Mayor, et al., Uunited States District Cowrt, Northern
Dristrict of Okio (Dec. 17, 1919), 261 Federal Reporter, page
800.—Certain organizations of workers in the steel industry
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throughout the United States went on a strike. The plaintiff com-
pany operated one plant in Cleveland, Ohio, and seven plants
in Cuyahoga County for the manufacture of steel and steel
products, in which over 11,000 men were employed. A considerable
number of the company’s employees joined in the strike, and in or-
der to continue operations the company employed other persons in
other cities and States. These other employees were engaged under
contracts which provided that transportation to Cleveland would be
paid by the company, and in event the new employees were dissatis-
fied with conditions the company would provide them with trans-
portation back to their homes. All these new employees of the com-
pany were proved by the company’s affidavits to be American citizens
of good character and habits. With reference to these affidavits the
court said :

In my opinion, however, the citizenship of the persons thus en-
gaged is not a material circumstance. The law would be the same
1f they were any persons entitled to the privileges and immunities
aceorded to citizens of the United States, including aliens lawfully
admitted, pursuant to treaty and the immigration laws.

Shortly after the strike was declared the mayor of Cleveland, Da-
vis, publicly announced that the police of the city would arrest all
persons brought into the city for the purpose of becoming employed
in the company’s plants. In pursuance of this policy uniformed
policemen boarded trains entering the city and arrested all persons
who were on their way to plaintiff’s plants and took them to police
stations, where they were locked up. This was all done without war-
rants of arrest, without information or suspicion of the commission
of a felony, and without the persons arrested having committed mis-
demeanors in the presence of the policemen. The sole reason for the
arrests was that the persons arrested were “ suspicious persons.” In
this manner the police arrested over 100 prospective workmen of the
plaintiff’s and caused at least 4 of them to return to their homes.

The plaintiff company sued for an injunction to restrain the mayor
and police of the city of Cleveland from illegally and unlawfully ar-
resting its employees. Judge Westenhaver in granting the injunc-
tion said in part:

It was not seriously contended before me that this procedure is
legal. The law to the contrary is well settled.

In cases of felony arrest may be made without a warrant only
when the arresting officer has information or knowledge of facts
reasonably calculated to induce a belief that a felony has been com-
mitted and that the person thus arrested without warrant is guilty
of having committed it. In cases of misdemeanors a warrant is al-
ways required, except when committed in view of the peace officer
making the arrest.

The so-called “suspicious person ” ordinance of the city of Cleve-
land confers no authority in conflict with those settled rules of law.
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It follows then that the procedure pursued by defendant is illegal
and that if a violation of plaintiff's rights results therefrom then
an injunction should issue.

The history of defendants’ interference with persons employed by
plaintiff, or seeking to enter of their own initiative plaintiff’s em-
ployment, is not fully covered by the affidavits on file; but, as al-
ready stated, this procedure has been pursued since a few days after
the declaration of the strike. On one day, October 16, 1919, some
200 persons came to Cleveland for the purpose of entering the em-
ploy, either of the plaintiff or of some other manufacturer of steel
and iron products. All of these were arrested, detained, investi-
gated, and escorted by the police out of the city.

Peaceful, law-abiding citizens stand in awe of being arrested, and
have a proper respect for public authority. The mere proclamation
by the mayor and chief of police of a city that all persons seeking to
enter the employment of the plaintiff, to take the place of other per-
sons who have left that employment, will be arrested, detained, and
investigated, would inevitably tend to prevent the plaintiff from
obtaining employees and other persons to enter into its employment.
The prejudicial effects to the plaintiff are sufficiently proved.

That plaintiff is entitled to relief by injunction in this situation
is obvious from a consideration of well-settled legal principles. It is
engaged in a lawful business and has a right to conduct that business
without unlawful interference, either by 1its striking employees or by
any other persons. It may solicit and procure persons to work in
its plant, no matter where they reside, or whether citizens of the
United States or not. No one may lawfully interfere with this right
of plaintiff, and if deprived thereof its property is destroyed.

This is also equally true of all persons desiring to enter into the
employment of plaintiff. To deny any such person that right because
he does not live in Cleveland would be to abridge or deny to such

erson privileges and immunities belonging to every citizen of the

nited States and protected by its Constitution from a denial or
abridgement by any State. The protection accorded by the consti-
tution of Ohio 1s equally sweeping. The power to preserve the public
peace and to arrest and prosecute persons for crime can not be made
to support action depriving persons of these constitutional rights and
privileges.

The courts have uniformly protected and enforced these rights by
injunction. The legal principles which support equitable jurisdic-
tion are too well known to require the citation of authority. The
question has often arisen in suits to enjoin unlawful interference by
striking employees and their pickets. Employees have ordinarily
the right to leave an employment at will unless restrained by con-
tract or law, either singly or in combination.

They have a right peaceably to persuade others to do likewise and
to refrain from taking the places thus vacated. They have no right,
however, by violence, intimidation, coercion, or threats to prevent
the former employer from conducting his business at will, or from
obtaining other persons to take their places or to prevent such per-
sons from seeking and entering the places thus vacated. The rights
are at least equal. In all cases in which picketing has been allowed,
the courts have not hesitated to restrain or regulate picketing in such
a way as is necessary to prevent violence, coercion, or intimidation

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



254 DECISIONS- OF COURTS AFFECTING LABOR.

being used against the persons employed or seeking to be: employed
to- take the vacant places. '

What striking employees may not themselves do- to prevent. an
employer from conducting his business may not be done by police
officers under the guise of preserving the peace or preventing crime:
Such: eonduct is outside any power or authority conferred by the law
on police officers. Injunction will lie against police and other officers
when thus acting beyond lawful power.

Laror OrcanizatroNs—StrikEs—INTERFERENCE WrreH EMmproy-
MENT—INsUNCTION—SMith v. Bowen et al. Supreme Judicial Court
of Massachusetts (Feb. 4, 1919), 121 Northeastérn Reporter, page
81}—Rice & Hutchins, employers, had a price-list agreement with
tlie members of the Shoe Workers’ Protective Union, who are
the defendants in this action. This agreement made no provision
that the employer was to employ only union men in his shop. How-
ever, the superintendent had been in the habit of employing only
union men because he preferred them. In: January, 1918, one Staf-
ford, a member of the union, “ voluntarily gave up his job” as a
channeler, whereupon Smith was brought from Lynn to fill the
vacant job. Smith was a nonunion man, and the superintendent
told him to join the union before he was employed, which Smith ac-
cordingly attempted to do by putting in his application. The appli-
cation was refused, but Smith was employed notwithstanding his
not belonging to the union. Later the members of the union went
on a strike to have Smith removed. At the employer’s request Smith
left their employ. He now brings an action for a permanent in-
junction to prevent the unien from: combining to prevent him from
being employed by Rice & Hutchins. In granting the motion for a
permanent. injunction and thereby reversing the decision of the lower
court, the court said, in part:

An agreement by an employer with a union to give all his work to
members of the union is legal and a valid agreement. A strike by
members of the union to enforce their rights under such an agree-
ment is a legal strike. But the peculiarity of this case is that there:
was no stipulation to that effect in the price-list agreement between
Rice & Hutchins and the defendant union. The price-list agreement
here in' question fixed the prices to be paid: and the conditions. (or-
some of them) under which the work should be done; in additien it
gave to the union a right to have an agent ¢ visit the factory during
working hours,” and “to have a shop committee.” But this price-
list agreement went no further. It did not stipulate that Rice &
Hutchins should give all their work to members of the union. Tt is
found, indeed, by the judge that the purpose of “the superintendent
of the factory ” of Rice & Hutchins was “ to secure ” union men and
their shop “was to rum as a union ship-” in all departments with which
the defendant union had to do. But a price-list agreement with a
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unian in: which it is agreed that the union shall have a shop commit-
tee and an agent. who- shall be allowed to visit the factory during
working hours is not in. and of itself an: agreement on the part of the
employer to: give all its work to members of the union. In. case of
such a price-list agreement the employer has a right to change his
mind and decide not to employ union men. because he has not made
an agreement that he will give all his work to-the members of the
union in question. Inasmuch as the union before the strike here in
question. had: not secured from Rice & Hutchins an agreement to. give
all their work to members of the union, a strike to compel Rice &
Hutchins to employ nene but union men was an illegal strike. (W. A.
Snow Iron Works ». Chadwick, 227 Mass. 382, 116 X. E. 80t [Bul.
No. 246, p. 171].)

Tt follows. that the plaintiff is entitled to an injunction perma-
nently enjoining the members of the defendant union from interfer-
ing and from combining, conspiring, or attempting to interfere di-
reetly or indirectly by striking or otherwise with the employment of
the plaintiff by Rice & Hutchins.

LaBor OreaN1zaTioNS—STRIKES—J USTIFIABLE CAUSE— VIOLATION
_or INJuNOTrON—CoNSTITUTIONALITY OF STATUTE REcULATING PUx-
1samMeNT— Walton Lunch Co. v. Kearney et al., Supreme Judicial
Court of Massachusetts (Oct. 18, 1920), 128 Northeastern Re-
porter, page 429—The employees of the Walton Lunch Co. belonged
to a union known as the Hotel & Restaurant Employees’ Interna-
tional Alliance, Local No. 34, They desired a contract with the
lunch company, which, among other things, called for a closed shop.
The defendants, who are officers and members of the union, met the
representative of the lunch company in his office and discussed the
contract for two hours. No decision was arrived at, and it was
agreed at the request of the company’s representative to meet again
the following day at the same place. On the following day, when
the union representatives put in appearance, the company’s repre-
sentative could not be found. It was later learned that, although
he: was in: his office at the time, he had concealed that fact from those
in charge of the office and from the union men. The union used this
as a cause Tor striking and proceeded to patrel or picket the com-
pany’s lunch rooms. The manner of this picketing led to an injunc-
tion prohibiting it, but it was nevertheless persisted in. This action
was- brought to- punish for contempt those who had violated the in-
junction.. Two:questions are invelved, “ Was the cause for the strike
justifiable, and could punishment be meted out for contempt in a
casge like this without a jury trial, contrary to chapter 339, Statutes
1911?” In answering these questions the court handed down the
following- opinion:
The ruling that a strike for this cause was justifiable was right.
This is not a case of a mere refusal to meet employees for discussion
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of demands for change of wages or working conditions. It is not a
declination to confer with strangers about the subject. It is a plain
case of breach of good faith and of square dealing between man and
man by intentionally failing without apparent excuse and without
notice to keep an engagement deliberately made for further consul-
tation touching their contractual relations with each other. It does
not appear that the strike was in violation of the terms of any con-
tract between the plaintiff and its employees.

The essential words of the final decree are that the defendants “ are
perpetually enjoined and restrained from interfering with the plain-
tiff’s business by picketing in such a manner as to annoy, harass, and
intimidate the plaintiff’s customers or intending customers, or his
(its) present employees or those desirous of entering his (its) em-
ployment, or by inducing by any means whatever any employee now
or hereafter under written contract of employment to violate said
contract.”

There is no error of law in this decree. Although not minute as
to details, it unmistakably enjoins in every particular all the acts and
conduct of the defendants set forth in the findings of fact as means
by which the strike was carried on. The scope of the decree is co--
extensive with findings as to methods used to enforce the strike.
Forms of interference with the plaintiff’s rights which are not found
to have been practiced or threatened are not rightly included within
the terms of an injunction.

The matter came on to be heard before another justice, who has re-
served for our consideration in that connection the question whether
Statutes 1911, chapter 339, is constitutional. The pertinent part of
the statute is in section 1, which is in these words:

“The defendant in proceedings for violation of an injunction,
where it appears from the petition filed in court alleging the viola-
tion that the violation is an act which also would be a crime, shall
have the right to trial by jury on the issue of fact only as to whether
he committed the acts alleged to constitute the said violation, and the
said trial by jury shall take place forthwith, and if there is no sitting
of a jury in the county where the contempt proceedings are to be
heard, a venire shall issue to impanel a jury forthwith.”

It is provided by section 2 that the act shall not apply to the pro-
ceedings in the probate court.

It is an essential element of a court that it possesses power to en-
force its orders and to protect itself from having its authority flouted.
It was said by Chief Justice Gray in Cartwright’s case (114 Mass.
230, 238) :

“The summary power to commit and punish for contempts tend-
ing to obstruct or degrade the administration of justice is inherent -
in courts of chancery or other superior courts, as essential to the ex-
ecution of their powers and to the maintenance of their authority,
and is part of the law of the land, within the meaning of the Magna
Charta and of the twelfth article of our Declaration of Rights.”

This statement is complete, unequivocal, and binding upon us. To
undertake to amplify or make it more clear by further discussion
would be vain. Similar statements are to be found in the decisions
of numerous other courts where the question has arisen.
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Trial by jury of the question whether a contempt of court had
been committed would be a serious limitation of the power of courts.
It has been so held whenever the point has arisen. (Gompers v. Bucks
Stove & Range Co., 221 U. 8. 418, 450, 31 Sup. Ct. 492 [Bul. No. 95,
p. 323].)

A number of other cases were cited, the court finding therefrom
that “the conclusion is inevitable that this statute is unconstitutional
as applied to the case at bar.”

LaBor ORGAN1ZATIONS—STRIKES—PICKETING—CLOSED SHOP—DAM-
acEs—Michaels et al. v. Hillman et al., Supreme Court of New Y ork,
Trial Term, Monroe County (June 25, 1920), 183 New Y ork Supple-
ment, page 195.—~This was an action for an injunction and damages
by Michaels and others against the Amalgamated Clothing Workers
of America, certain of its members, and Hillman, its president. The
plaintiffs are engaged in the clothing business and employ a large
number of workers. Previous to 1915 the plaintiffs had had a con-
tract arrangement with the United Garment Workers, an organiza-
tion affiliated with the American Federation of Labor. Upon the
breaking down of this union in 1915 the plaintiffs refused to have
any more dealings with any unions whatever, but set up and main-
tained an inside shop organization of its workers and declared it to
be their policy not to have in their employ any emnloyees who were
members of an outside organization or union. The Amalgamated
Clothing Workers of America had organized most of the city of
Rochester, where plaintiffs are located, and in 1919 entered into a
contract with all the clothing manufacturers of that city except the
plaintiffs. The aloofness of the plaintiffs aroused the hostility of the
union, and it set about unionizing their plant. The plaintiffs always
immediately discharged any of their employees who joined a union.
The union knowing this, secretly induced about 200 of plaintiffs’
employees to join the union, and then wken plaintiffs still adhered
to their policy of refusing to recognize it, it declared a strike and
proceeded to picket the plant. Later, the greater part of plaintiffs’
employees joined the United Garment Workers’ Union with the sanc-
tion of plaintiffs, but this did not satisfy the officials and members
of the Amalgamated Clothing Workers’ Union, and the strike and
picketing were continued. Violence and intimidation were resorted
to by the strikers, which brought them a certain measure of success,
causing plaintiffs damage. The court in granting plaintiffs’ plea
and awarding a permanent injunction against the unlawful acts of
the union and its members said in part:

. The case turns upon the question as to whether or not force, or
what is equivalent to force, was employed by the defendants to secure
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this recognition. If no threats, intimidation, force, violence, or other
coercive measures were employed, the defendants are not liable, for
they were within their rights in seeking to compel recognition by
calling a strike. Whatever number of pickets was necessary to secure
the reasonable and lawtul purpose of the union is sanctioned by law,
but where the number is swelled to 500 or 600, and at times to 1,000,
made up in part of workers from other factories, the unnecessary
and unlawful purpose to awe and intimidate by numbers is ap-
parent. Intimidation may consist in numbers alone without any
actual notice. Many of the workers in plaintiffs’ factories were girls,
and in such a case a large crowd of pickets, composed in part of
women of foreign birth, with the calling of opprobrious names, and
expressions and gesticulations of violence, would be sufficient alone to
intimidate, without a singie blow being struck.

Actual violence supplemented opprobrious epithets. There was no
physical violence every day, but that was hardly necessary. An
overt act of this kind now and then would be a suflicient warning,
and a blow or disturbance now and then would be rumored about,
and be quite adequate as an ohject lesson. It is enough if violence
was employed with sufficient frequency to warrant the conclusion
that it was a part of the program for conducting the strike. There
were actual assaults upon employees, and interferences with and
even attacks on the police. Twenty-nine arrests were made, which
represent, however, only a small fraction of the number of mis-
demeanors actually committed. The number of police deemed neces-
sary on the ground, and the necessity for reserves at the police station
for emergencies, indicate the temper of the so-called picketers and
the condition that existed. If the leaders admonished the strilcers
not to indulge in violence, there is no evidence that they followed
the advice, or that anything was done by the union to punish the
offenders. They created a situation from which violence might be
expected, by congregating unnecessary crowds at the factories, and
must take the full responsibility for the results, and can not be heard
to exculpate themselves by the claim of advice given that was not
heeded. The speeches made at the general meeting at Convention
Halt show that the temper of the leaders was no more moderate than
that of the rank and file of the workers, and these speeches were well
calculated to lead them to believe that their conduct was not dis-
approved.

The defendants sought to interfere, also, with the contract of the
United Garment Workers. While the strike was in progress, the
plaintiffs’ employees in large numbers joined the United Garment
Workers afliliated with the American Federation of Labor, but the
strike and its methods continued just the same. Salvation, it seems,
could be secured only through the upbuilding of an organization
represented by the defendants. The United Garment Workers had
as much right on the ground as did the Amalgamated Clothing
Workers. The latter has no patent right on unionism.

This intolerant attitude of the Amalgamated Clothing Workers
toward the United Garment Workers savors of a species of domi-
nation which does not inspire confidence in their ultimate purposes.

_But not only were the Amalgamated Clothing Workers opposed
to the unionization of the plaintifts’ factories by the United Garment
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Workers, but they were unwilling that independent contractors and
home workers who were makmg sarmetts for the plaintiffs should
have the privilege of working for the plaintiffs. IHouse workers
were persuaded by promises of strike benefits, or by still more effec-
tive measures, to quit working for the plaintiffs.

Thus by means that were in part lawful, but in mest part illegal,
the defendants have sought economically to strangle the plamtlfﬁ
business, in order to compel them to recognize an organization
against their wishes. “Employees, having struck, will not be per-
mltted though it might subdue their late employer to coerce dealers
and users into staruntr his business.” (Iron Molders’” Union v,
Ajlis-Chalmers Co., 166 Fed. 45, 51.) The law should favor the
lawful purpeses of unionization, but “rights that are lawful, and
purposes that are useful and just, can not however, be effectuated
and accomplished by unlawful means’ (‘auburn Dmvmw Co. v,
Wardell, 227 N, Y. 1, 124 N. E. 97 [see p. 172].)

All the defendants who acted in concert with respect to the illegal
means conceived and employed are liable for the damages occasioned
thereby. The national organization must bear its share of the re-
sponsibility. It had two national organizers on the ground before
the strike was called and it is a fair conclusion that they were
directing the acticn of the joint board and the conduct of the strike
in the 1nterest of the national body.

A concert of action by a labor organization and its members to
compel recognition of a uniou, or to redress grievances, by means of
threats, 1nt1m1dat10ns, force, vmlen(e or similar coercive measures
constitutes a conspiracy, whether such intention was present at the
ineeption of the strike or afterward, and a national unincorporated
labor union is liable for damages, if its officers and agents, acting
within the scope of their authority as such, culled and carried on the
strike, with the intention of using such unlawful means, and used
such means; but the liability does ‘ot extend to the individual mem-
Lers who are not specially connected with such acts.

The plaintiffs are entitled to a permanent injunction, restraining
the defendants su bst‘\ntmlly in the terms of the temporary injunction
heretofore granted (181 N. Y. Supp. 165). and to damages to be
hereafter determined.

Larpor Orgaxrzarrons—Strikes—FPrekerive—Crosep Sgop—Mo-
NOPOLIES—JOINDER OF PrarNrtievs—>Baldwin Lumber Co. et al. v.
Local 560, International Brotherhood of Teamsters, C hauffeurs, Sti-
blemen, and Helpers of America, et al., Court of Chancery of New
Jersey (Feb. 25, 1920), 109 Ailantic Reporier, page 147 —The com-
plainants are 15 in number, and are operators of lumber yards and
dealers in building and mascens’ materials who have associated them-
selves solely for the purpose of prosecuting this action for an in-
junction to restrain the defendant unions from engaging in picket-
ing their yards. The defendants are three local unions, the Inter-
national Brotherhood of Teamsters, etc.. the Hudson oxmty Build-
ing Trades Council, the Coal Drivers’ Union. and various indi-
viduals said to represent other unions. These unions had each yvear
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made agreements with the various complainants fixing wages, hours
of labor, establishing closed shops, etc., and as January 1, 1920, ap-
proached the unions prepared new demands which they desired in-
corporated in the agreement for 1920. These demands called for a
weekly wage increase of $10 and the reduction of the working hours
per day from 10 to 9. The complainants would not agree to any larger
increase in wages than $3, whereupon the unions declared a strike.
In furtherance of the strike various members engaged in “ peaceful
picketing ” of the complainants’ yards. Strangers were also hired
to engage in.picketing the yards. The tactics of the latter although
persuasive were not in all cases exactly peaceful. The complainants
by reason of these activities were compelled to shut down their re-
spective businesses. They then associated themselves together and
brought this action for an injunction to restrain the picketing. In
rendering the decision granting the injunction the court first disposed
of questions of jurisdiction, dismissing the bill as to the Coal Drivers’
Union, which did not appear to be properly before the court, but
retaining jurisdiction as to the teamsters, who were shown to have
been active, and properly represented at the proceedings. Continu-
ing, the court said:

The next objection denies the right of complainants to unite in the
prosecution of this action, and the facts pertinent to its consideration
are: That the former contracts between the employers and their em-
ployees were joint contracts executed by complainants and the de-
fendant organizations; that the contract in question is of the same
joint character; that the vote to order the strike was taken at a joint
meeting of the unions; that the strike against all the complainants
was called and went into effect at the same time, and has been di-
rected and managed in the same way and by the same parties, and
the result has been common to all the yards—a complete cessation of
business. The rules of the court are to be liberally construed, and rules
Nos. 5, 28, and 24 (100 Atl. vii, viil) seem clearly to sanction the
joinder of complainants in prosecuting this action, in which there is
a common question of law and facts arising out of the same trans-
actions with the defendants, and in which they seek to prevent de-
fendants by their joint conduct doing them severally an injury for
their joint refusal to comply with defendants’ demand for the execu-
tion by them of this joint contract. Their grievances and injuries
arise out of the same joint transactions, and are the results of the same
joint action and conduct of defendants; and no satisfactory reason
has been shown why they should not be permitted to jointly ask for
relief.

Objection is particularly urged against the injunctive relief sought
on that branch of the case relating to the execution of the contract
containing the provisions for making the yards of complainants
closed shops to all nonunion men, the insistment being that, if
such contracts are illegal, complainants need not perform them; and,
further, because complainants during the past four years have exe-
cuted, without objection, contracts containing similar provisions.
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Contracts of this character, containing provisions designed to
unionize an entire industry in a territory as large as Hudson County,
do not appear to have come directly before our courts for considera-
tion, except as hereinafter mentioned. In other jurisdictions where
they have been involved they have uniformly been held to be illegal
as against public policy. (Connors ». Connolly (Connecticut Court
of Appeals), 86 Conn. 641, 86 Atl. 604.)

The illegality of such contracts is pronounced upon the funda-
mental principles of our theory of government, to which monopolies
of an}r kind affecting in any way the utmost freedom of the indi-
vidual to pursue his lawful trade or business are abhorrent.

The. remaining question to be considered relates to the restraint
on peaceable picketing. It is insisted that the restraint imposed
under the rule, and which is asked to be continued by preliminary
injunection, enjoins peaceful picketing and persuasion, and that in
this respect it is beyond the scope of the restraint imposed by Vice
Chancellor Bergen in Jonas ». Glass Assn., 72 N. J. Eq. 653, 66 Atl.
953, and approved by the Court of Errors and Appeals in 77 N. J.
Eq. 219, 79 Atl. 262, in affirming the decree in the case.

careful consideration of the vice chancellor’s opinion, and of
the opinion of Chancellor Pitney in the court above, and the dis-
senting opinions therein, do not support this insistment. Vice Chan-
cellor Bergen quoted with approval from the opinion of Judge
MecPherson in g T. & S. F. Ry. Co. ». Gee (C. C.), 139 Fed. 582,
that, “There is and can be no such thing as peaceful picketing
any more than there can be chaste vulgarity, or peaceful mobbing,
or lawful lynching,” and later in his opinion the vice chancellor held
that such picketing “in its mildest form is a nuisance, and to com-
pel a manufacturer to have the natural flow of labor to his em-
ployment sifted by a self-constituted * * * committee, whose
very presence upon the highway for such purpose is deterrent, is
just as destructive of his property, and is a boycott which prevents
the sale of his product.” This language was neither criticized nor
modified in any of the opinions in the court above. Chancellor Pit-
ney in delivering the prevailing opinion summarized the 10 fea-
tures of the strike to which the restraint advised by Vice Chancellor
Bergen applied, and his comment on No. 3 was:

“ With respect to other persons not as yet employed, but willing
to take employment under the complainant, the defendants are re-
strained from interfering to prevent this by coercion or personal
molestation and annoyance, but are not restrained from using mere
persuasion in such a case.”

The present hearing was on a return to a rule to show cause why
the injunction should not issue, the rule having laid down certain
restraints in the meantime. These restraints were embodied in a
temporary injunction not affecting certain of the plaintiffis whose
plants were not shown to have been affected, other restraints also
being added, binding upon the unions and “ their representatives and
those associated with them in the promotion and management of
the strike.”
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Lasor OroaN1zaTIONS—STRIEES— Progrrine—Insexeriox—Coxn-
STITUTIONALITY OF ANTI-INJUNCrioN Law or Ormcon—Greenfield v.
Cengral Labor Council of Portland and vicinity et al., Supreme Court
of Oregon (Oct. 1,1920), 192 Pacific Reporter, page 783—George L.
Greenfield was a shoe merchant in the city of Portland, Oreg., where
he maintained two stores in which he employed a considerable number
of clerks. His clerks belonged to the Retail Clerks’ International Pro-
tective Association, Local Union No. 1257, which is a part of and is
represented by the Central Labor Council. On March 1, 1919, Green-
field entered into an agreement with the clerks’ union, good for a 12
months’ period, in which stipulations were made as to hours of labor,
holidays, times for meals, and payment for overtime. He also agreed
to maintain a closed shop. About November 15, 1919, Greenfield
required certain of his employees to work four hours a week over-
time without additional compensation; he also failed to maintain a
strictly closed shop, and on January 13, 1920, he wholly repudiated
his contract. The union called a strike on January 19, and at once
proceeded to picket plaintiff’s shops. The pickets bore banners and
wore scarfs on which it was declared that plaintiff was unfair to
organized labor, and they accosted prospective customers and en-
deavored to persuade them not to deal with the plaintiff.

The State of Oregon passed a law, chapter 346, Laws of 1919, de-
claring labor unions to be lawful organizations; restricting the
powers of any court of the State in the granting of injunctions; de-
claring the labor of a human being not a commodity or article of
commerce; and prohibiting the indictment, prosecution, or trial of
any person or combinations of persons for any act in furtherance of
the bettering of his or their conditions, unless such act should be for-
bidden by law if done by an individual.

Greenfield brought action on January 23, 1920, for an injunctien
against the union to stop the picketing, alleging. that the pickets
were ruining his business, and as the defendants were insolvent he
had no adequate remedy at law. The circuit court granted his peti-
tion, and an injunction was issued and the defendants appealed, de-
claring that under the law they could not be enjoined {from picketing.
The court upheld the constitutionality of the law and modified the
judgment granting the injunction. The opinion is in part as fol-
lows:

The vital question presented is the application, COIlthUCtIOIl and
constitutionality of chapter 346, Laws 1919.

Although we agree with the trial court in its findings as to what
the plckets said, yet, as we construe the record, thev spoke in an
ordinary tone of voice and not in a loud or unusu: al manner. Police-
men were present and there is no evidence of any complaint or
arrests, or that there was any violence or disturbance of the peace.
In fact, the pickets were placed in front of each store for the sole
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purpose of advising people entering or departing therefrom that
“ this place is unfair to organized labor. Please do not patronize it.
Friends of union labor and all workingmen will not patronize this
place. All others should not.” That was the sum and substance of
their offering. The words were uttered in the usual and ordinary
tone of voice used by people speaking to others on a public street.

It is also shown by the affidavits of three of hig employees that
the plaintiff had violated his contract with them in respect to the
payment for overtime, although this was denied by his manager.
In other words, there was a dispute between an employer and em-
ployees growing out of an employment, within the terms and pro-
visions of chapter 346, Laws 1919,

Because a strike was declared and the union employees walked out,
plaintiff claims that the relation of employer and employee ceasad
to exist.

The contract between plaintiff and the defendant union, as stated,
did not expire until March 1, 1920. The strike was called on Jan-
uary 19, 1920. At that time, according to the finding of the trial
court, all of the employees of the plaintif at both of his stores, except
four, were members of the defendant union. The complaint in this
suit_was filed on January 23, 1920. Based upon such facts, we hold
that the relation of the employver and the employee and the terms
and conditions of employment continued to exist after the strike
was called, bringing the case under sections 2 and 3 of chapter 346.

Assuming that to be true, plaintiff contends that such sections are
unconstitutional. Section 2 of chapter 346 is identical with para-
graph 1464, Arizona Civil Code of 1913, and with section 20 of the
Clayton Act. If it is unconstitutional, so are the two latter laws.
The Clayton Act was passed in 1914. In so far as we are advised its
constitutionality has never heen attacked and no Federal court has
ever declared it unconstitutional.

Again, section 2 of chapter 346 is identical with paragraph 1464
of the Arizona Civil Code of 1913, the constitutionaliity of which was
sustained in the opinion of the Supreme Court of that State on De-
eember 14, 1918. Chapter 346 was enacted by the Oregon legislative
assembly of 1919, and in the absence of the referendum, became the
law of this State 90 days after its passage. In other words, at the
time of its adoption section 2 of chapter 346, which is a copy of para-
graph 1464 of the Arizona Civil Code of 1913, had been construed
and its constitutionality was sustained by a decision of the Supreme
Court of Arizona.

The question was raised in the case of Truax ». Corrigan, 20 Ariz.
7,176 Pac., 570 [p. 222].

By the terms of the contract, the defendant union had notified all
members of labor unions that the plaintiff had signed an agreement
with it and in effect that he was * fair to organized labor.” After
plaintiff broke the contract the strike became and was legally justi-
fied, and the defendants then had at least the legal right to notify
members of the union that he was “ unfair to organized labor.” It
was a justifiable strike for a lawful purpose, and, as we construe
the record, it was done in a peaceful and lawful manner. It was
called because the plaintiff breached his contract and to further and
protect the interests of the union and its members. Any damage to
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plaintiff therefrom was incidental to the strike and was damnum
absque injuria.

The decree of the circuit court will be modified, and one will be
entered here permitting the defendants during business hours to
place and maintain one picket only, on the outer edge of the side-
walk, at each public entrance to plaintiff’s stores, with authority to
each picket to wear a banner or scarf inscribed with the words, ¢ Un-
fair to organized labor, Local Union No. 1257, and in the usual or-
dinary tone of voice used by one individual in addressing another
on the public street to say to any prospective customer: “ This place
is unfair to organized labor. Please do not patronize it: Friends of
union labor and all workingmen will not patronize this place ”—but
not in any manner to impede or interfere with the right of any one
to enter or depart from the said stores or any passer-by. Any picket
so placed is hereby enjoined from the doing of any other act or
thing which is intended to or would divert or turn away any patron
or prospective customer from plaintiff’s places of business. Other-
wise the defendants and each of them, their agents, servants and em-
ployees, are hereby enjoined and prohibited from interfering with,
mtimidating, or harassing the plaintiff or any of his employees at
his said place of business or from the use of any violence, threat, or
intimidation to induce any customer or patron to withhold or with-
draw patronage from the plaintiff.

Lasor  ORGANIZATIONS—STRIKES—PICKETING—INJUNCTION—EF-
¥ECT OF CLAYTON Acr—Langenberg Hat Co. et al.v. United Cloth Hat
and Cap Makers of North America et al., United States District Court,
Eastern District of Missouri (June 11, 1920), 266 Federal Reporter,
page 127.—The defendants are a labor union, and its members brought
about a strike throughout the entire trade for the purpose of unioniz-
ing it. During the strike unlawful picketing was indulged in and acts
of violence were committed. The employers sued for an injunction,
and a temporary restraining order was granted. In making the in-
junction permanent the court referred extensively to the Kinlock
Telephone case, p. 212, saying in part:

I think upon the merits that no necessity exists for any lengthy
dissertation upon the law which applies to the facts adduced in evi-
dence. Lately this court, in the case of Kinloch Telephone Co. et al.
v. Local Union No. 2 of International Brotherhood of Electrical
Workers, 265 Fed., 812, took occasion to discuss some of the things
which can not lawfully be done by striking employees as well as many
of the things which those employees may lawfully do. In that case
1 took occasion to lay down a test of what is lawful and what is
peaceful by stating that to my mind the plain and simple language
of the Clayton Act (88 Stat., 730) itself disclosed what is lawful and
what is peaceful; conversely, “ he who runs may read ” what is un-
lawful and what is unpeaceful.

The test which I stated in that case, and which I now repeat (and
that is almost in the language of the Clayton Act itself), could be
put in the form of a question: Would any ordinary citizen be per-
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mitted to do the acts complained of in this case if no strike or labor
dispute existed? If he could do those things, absent a strike, then
of course he could do them, present a strike; in other words, if any
ordinary citizen, when no strike exists, can do a given act against
the rights, person, peace, or property of another, and not commit
thereby a breach of the peace, or an act of lawlessness, then the strik-
ing employee can do the same act when there is a strike existing.

This case, by the great weight of the evidence, shows an outrageous
condition of mass picketing under a situation and condition which
no stretch of the imagination can denominate as either peaceful or
lawful. There were numerous instances of threats, abuse, and abusive
language, of domiciliary visits and physical assaults upon and di-
rected at employees and potential employees; that is, those who de-
sired to become such. These I need not detail ; suffice it to say that
the record in the case simply reeks with things of this sort. I can
hardly conceive of a more outrageous situation in this behalf than
that which has been presented by the evidence adduced in this case.

The cases which I have cited, and many others with which the
books are fairly filled, hold that the Clayton Act does not justify the
doing of the things which the record in this case shows were done.
Not alone were these unlawful and unpeaceful acts committed by
defendants, or some of them, and those acting in concert and combi-
nation with them, before the issuance of the injunction in this case,
but afterwards, while it was in force, in utter contempt of its pro-
hibitions.

Without further comment, I am of the opinion that the temporary
injunction in this case. should be made perpetual. Let a decree be
drawn accordingly.

Laror  Orcax1zaTioNs—STRIKES—PI1cKETING—INJUNCTION—VIO-
LaTioON—Ash-Madden-Rae Co. v. International Ladies’ Garment
Workers’ Union et al., Supreme Court of Illinois (Dec. 17, 1919),
125 Northeastern Reporter, page 258 ~—The plaintiffs are various
manufacturing concerns of Chicago engaged in the manufacture of
women's garments. The defendants are the International Ladies’
Garment Workers’ Union, which has a number of local unions in
Chicago whose members are a part of the plaintiffs’ employees, Sol
Seidman, the vice-president of the union, and various other individ-
uals. Seidman came to Chicago from New York and assumed charge
of the affairs of the union in Chicago and later assumed charge of
and conducted the strike. The union sent a letter to the various
plaintiffs presenting certain demands and stating that in event the
letter was not answered a strike of their employees would be de-
clared. The letters were not answered and the strike was called.
The strikers proceeded to picket the plaintiffs’ establishments and
to resort to various violent methods of persuasion in an attempt to
prevent plaintiffs’ employees from working. The plaintiffs sued
for and obtained injunctions restraining the strikers from doing the
unlawful acts and from picketing, which in Illinois is unlawful.
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After the issuance of the injunctions, of which he had full notice,
Sol. Seidman advised the strikers and the picketing committee which
he had organized to disregard the imjunctions and to continue to
picket the establishments. Upon consultation with his lawyers he
was advised that picketing although lawful in New York was not
lawful in Ilinois. He thereupon ceased to advise the violation of the
injunction. Action was brought against him for contempt of court
for the violation of the injunction and he was found guilty and
sentenced to 75 days in jail. He and the other defendants appealed
to the appellate court, declaring that although they had violated the
injunction they could not be punished because the injunction was
erroneous and invalid. The appellate court reversed the decision and
the plaintiffs appealed. The supreme court reversed the appellate
court and remanded the case. The opinion of the supreme court as
handed down by Judge Farmer is in part as follows:

It is so universally settled law as to require no citation of authori-
ties that the orders and judgments of a court having jurisdiction
must be obeyed until reversed or set aside in a direct proceeding for
that purpose, and in a proceeding for contempt for violating an in-
junction it can not be urged that granting the injunction was errone-
ous. Unless absolutely void, it is binding on the parties and must
be obeyed. The appellate court did not reverse the judgment of the
circuit court because it found defendant in error had not violated the
injunctions. In its opinion that court says, “ It is evident appeliant
(defendant in error here) was guilty of a technical violation of the
injunctions,” but because he honestly thought the injunctions were
unlawful, and refrained from further violations when he was advised
to the contrary, the court was of opinion punishment by imprison-
ment should not have been imposed, and that court reversed and set
aside the judgment of the circuit court, without remanding the case,
which was a discharge of defendant in error. In any view we can
take of the case, the judgment of the appellate court can not be sus-
tained. The judgment of the circuit court was not reversed as a
result of the appellate court finding the facts different from the cir-
cuit court, for there is no substantial dispute as to facts, and the
appellate court made no finding of facts, as is required by statute
when it reverses a judgment without remanding the case, as a resu’t
of finding the facts different from the trial court. The reason for the
reversal of the judgment of the lower court, as stated in the opinion,
is that punishment by imprisonment should not have been imposed.
Reversing for that supposed error would require the modification of
the penalty imposed or remandment to the eircuit court.

The court granting the injunction is clothed with a large discretion
in enforcing obedience to it, and in a proceeding for its violation the
extent of the punishment to be inflicted rests in the sound legal dis-
cretion of the court, and courts of appellate jurisdiction will not in-
terfere with the exercise of such discretion except for its abuse.
[Cases cited.]

The judgment of the appellate court is reversed, and the case re-
manded to that court, with directions to render such judgment, not
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ineonsistent with the views expressed in this opinion, as it may deem
lawful and proper. )
Reversed and remanded, with directions.

Lasor OreANIZATIONS—STRIKES—PICKETING—INJUNCTION—V 10 -
LaTION—A ayser v. Fitzgerald et al., Supreme Court of New Y ork,
Special Term (Oct. 4, 1919), 178 New Y ork Supplement, page 130~
The plaintiff is a glove manufacturing corporation of New York
with factories at Sidney and Amsterdam. The defendants are three
Jabor unions, the Dyers and Finishers” Union. the Glove Makers’
Union, and the Warpers and Warp Hands’ Federated Union of
America, and the officers and members of said unions. The defend-
ant R. I, Stump was president of the warpers’ union and was the
leader and superior officer of the striking unions. The defendants
H. T. Wilpers and Hannah Chrisman were presidents of the unions,
and the defendant Otto Boelke was a member of one of the unions
in Amsterdam.

In May, 1919, a large percentage of plaintiff’s employees in the
Sidney and Amsterdam factories went on a strike. The plaintiff sued
for and obtained a preliminary injunction, which later was made
permanent. This proceeding was a petition for a rule to show cause
why Stump, Wilpers, Chrisman, and Boelke should not be punished
for contempt of court for the violation of the injunction.

It seems that after the injunction was issued it was widely pub-
lished, and copies of it were sent to each of the strikers and the
defendants. After being notified of the injunction the defendants
at various times advised their subordinate strikers that the injunction
“did not amount to anything.” They organized a pald picket of
35 members at Sidney and proceeded to march up and down the
streets and shout opprobrious epithets at plaiutiff’s loyal emplovees,
They also resorted to other means of annoying plaintiff’s employees,
even going so far in some instances as to commit assault and battery.
In rendering an order that the defendants be fined and imprisoned
for violating the injunction the court said in part:

It is true, of course, that men have a right to strike, and that they
have a right to cooperate together, and the organization and co-
operation which men form is not against public policy, but is to be
commended when their purposes ave legitimate and lawful: but while
they have that absolute right, other men who are willing to work
have an equal right to pursue their labors unmolested, and the plain-
tiff has just that same right to employ whomsoever it pleases, pro-
vided it can get men to enter such employment, and this right can not
be interfered with by threats, intimidation, or coercien by the de-
fendants, whether they act singly or as a result of an organization or
conspiracy.
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In this case the evidence points unmistakably to the fact that the
purpose of the defendants was not by peaceful persuasion to en-
deavor to prevent men from entering the employment of the plaintiff
and working; but, on the other hand, it seems as though the defend-
ants took the course they did, and by means complained of, to compel
the plaintiff to accede to their demands, or else destroy its business,
and in doing that they exceeded their rights under the decisions of
this State.

In order to constitute intimidation it is not necessary that there
should be any direct threat, still less any actual act of violence. It
1s enough if the mere attitude assumed by the defendants is intimidat-
ing, and this may be shown by all of the circumstances of the case.
(New York Central Iron Co. ». Brennan, 105 N. Y. Supp. 869.)

What constitutes peaceful picketing may be answered by any fair-
minded man, if this question is asked: “ Would this be lawful if no
strike existed?” Would it be lawful for one or more men to use
offensive, abusive, insulting, or threatening language to another or
others; for one to call another a “rat,” a “scab,” a “yellow dog,” a
“yellow rat,” or a “ Hun,” or by any other name commonly accepted
as offensive or degrading, or calculated to provoke the other to break
the peace in resentment, or to so intimidate them that he or she would
refuse to work?

Because such occurrences are liable to be the result of passions in-
flamed by such controversies, there is an insistent and undeniable
demand that all persons having part in a strike, who are trying to
exercise their rights under the law to maintain the strike, should be
persistent in their efforts to keep the controversies within lawful
bounds, and to guard that these inexcusable results do not follow.
Otherwise, in the estimate of the public generally, they will be held
to some considerable measure of responsibility.

These propositions are so elemental that, but for the confusion
which exists in many minds that a labor controversy affects the
commonest rules of life, it would seem a waste of time to state them.
The existence of a strike does not make that lawful which would
otherwise be unlawful.

I find, therefore, that the three men and women named deliberately
disobeved the order of the court. This makes it a case of criminal
contempt. The only question left is as to the proper punishment to
be inflicted upon them for what they have done. The facts being
as they are in this case, every consideration of law and order requires
such a sentence as will prevent these acts in the future.

An injunction is not sacred as coming from any man, but to dis-
obey it is a serious thing, because it is disobeying the law, which, in
this country, workmen themselves helped to make and should help
to uphold.

An order may therefore be made:

(1) Directing that Robert F. Stump be imprisoned for the period
of 30 days, and that he be fined the sum of $250.

(2) That Otto Boelke be imprisoned for the period of 30 days, and
that he be fined the sum of $250.

(3) That Harry T. Wilpers be imprisoned for the period of 20
days, and be fined the sum of $250.

(4) That Hannah Chrisman be fined the sum of $250,
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LABOR ORGANTZATIONS—STRIKES—INJUNCTION— VIOLATION—W HAT
mAY BE ENgoiNep—E'w parte Tucker, Supreme Court of Texas (Mar.
31, 1920), 220 Southwestern Reporter, page 75 —Tucker was an offi- |
cer and member of the International Brotherhood of Electrical
Workers’ Department, Local No. 388, of Palestine. A dispute arose
between this union and the Palestine Telephone Co. As a result of
the activities of the union the telephone company succeeded in pro-
curing an injunction against said union, enjoining it from, among
other things, “ vilifying, abusing, or using opprobrious epithets to
or concerning any party or parties in the employ of the plaintiff ”
and “ from any and all conduct ” toward such employees, or concern-
ing them, “ which might be calculated to provoke or inspire a breach
of the peace.” Tucker was later heard in a conversation to apply
slanderous epithets to female operators in the company’s employ.
He was prosecuted for contempt for the violation of the injunction
and placed in confinement, whereupon he brought this action for a
writ of habeas corpus to secure his discharge. He was also indicted
for slander. The court in allowing the writ of habeas corpus and
ordering Tucker’s discharge said in part:

The existence of any power in a court ot equity to supervise one
person’s opinion of another, or to dictate what one person may say
of another, is plainly and emphatically refuted by the eighth section
of the Bill of Rights.

That section, in part, reads:

“Every person shall be at liberty to speak, write, or publish his
opinions on any subject, being responsible for the abuse of that
privilege; and no law shall ever be passed curtailing the liberty of
speech or of the press.”

The purpose of this provision is to preserve what we call “liberty
of speech ” and “ the freedom of the press,” and at the same time hold
all persons accountable to the law for the misuse of that liberty of
freedom.

It has never been the theory of free institutions that the citizen
could say only what courts or legislatures might license him to say,
or that his sentiments on any subject or concerning any person should
be supervised before he could utter them. Nothing could be more
odious, more violative or destructive of freedom than 4 system of
only licensed speech or licensed printing. The experience of the
English nation and some of the American colonies under the tyranny
of such systems is the reason this provision in the Bill of Rights is
one common to the constitutions of the American States, and for its
incorporation, in like words, in the first amendment to the Federal
Constitution. Hallam characterized the liberty of the press as
finally gained in England as but exemption from a licenser. !

There can be no justification for the utterance of a slander. Tt
can not be too strongly condemned. The law makes it a crime. But
there is no power in courts to make one person speak only well of
another. The Constitution leaves him free to speak well or ill,
and if he wrongs another by abusing this privilege he is responsible
in damages or punishable by the criminal law.
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Equity will protect the exercise of natural and contractual rights
Tfrom interference by attempts at intimidation or coercion. Ver-
bal or written threats may assume that character. When they do
they amount to conduct or threatened conduct and for that reason
may properly be restrained. Cases of that sort, or of analogous
nature, are not to be confounded with this one.

That part of the injunction which attempted to control the relator
in his speech was beyond the power of the court to issue and there-
fore void.

The relator is discharged.

LaBor ORGANIZATIONS— STRIKES — PICKETING.— INTIMIDATION —
Ricur ro Conpucr BusiNess a “ ProrertrY Ricur "—Crayton Acr—
King et al. v Weiss & Lesh Mfg. Co., United States Circuit Cowrt of
Appeals, Sizth Circuit (June 11, 1920), 266 Federal Reporter, page
257 —The Weiss & Lesh Mfg. Co., of Tennessee, employed some 150
employees, of whom 20 were white men and about 130 were colored.
A strike of the company’s employees was declared, and the plant
was picketed by most of the white men. The next day because most
of the colored men did not go through the picket lines the plant was
shut down. In order to keep the colored men from going through the
picket line the white men resorted to threats and intimidation. The
company at once got a temporary restraining order to prevent fur-
ther picketing of the plant. As soon as this was done the colored men
went back to work. Later the restraining order was, after a hearing,
changed to a temporary injunction. King and the other defendants
appealed, claiming, first, that no intimidation was resorted to by the
pickets; and, second, that there was no ground for the issuance of
an injunction because no property right had been injured or threat-
ened. The court resolved both these points against the defendants
and affirmed the injunction. The opinion on these points is as
follows:

The substantial complaint now made is that the weight of evidence
was against the existence of any violence, or intimidation, or un-
Jawful threats, but, on the contrary, showed that the strikers kept
Wwithin their legal rights, whether measured by the Clayton Act (sec.
20, act Oct. 15, 1914, Comp. St. 1243 d) or by the general principles
mdependently applicable. More specifically, the complaint is that
the district judge gave undue weight to the fact that the strikers and
the pickets were white men and the intimidated employees were col-
ored; that he comsidered, as constituting unlawful intimidation,
words and acts to which there would have been no rightful objection,
if addressed to or used against white men; and thereby held that, in
such cases, the defendants’ rule of conduct must be varied according
to the color of the nonstrikers. We do not so interpret the action of
the district judge. Whether or not we can take judicial notice our-
selves of the supposed fact, certainly we can not disregard the finding
of the trial judge that it is a fact that, in that community and at the
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time in question, speech and action by white men would intimidate
and terrify the typical colored laboring man, when the same things
would not have serious effect upon the typical white laborer. The
question is not one of color; it is one of individual or class in-
timidation.

Not only must we apply the familiar rule that we will not over-
turn the fact findings of the trial judge, save in a very clear case,
but we must recognize that a judge who has lived a lifetime in 2 com-
munity, and knows its atmosphere and feelings and prejudices, is
more competent than we are to draw a correct inference as to what is
and what is not intimidation as against one class in that community.

We understand defendants’ counsel also to take the position that
since section 20 of the Clayton Act prohibits an injunction, excepting
in case of injury to property or property rights, the issue of the in-
junction was in conflict with this act, because the right of the plaintiff
to continue its business. free from unlawful obstruction, was neither
“ property ” nor a “property right.” There is no sufficient basis for
this eontention. The Clayton Aect did not undertake to make new
definitions of “ property ” and “ property right.” It used these terms
in their then accepted and well-understood definitions. It was deal-
ing with the facts that between the recognized property right of the
employer to conduct his business and the other recognized right of
the employees to strike, more or less conflict would arise: and it was
prescribing the kind and degree -of injury to this emplover’s right
which should be deemed rightly appurtenant to the emplovees’ con-
fiicting right, and which should therefore not be deemed uniawful,
No court has held, since the passage of the Ulayton Act, so far as we
find, that it was intended te forbid an injunction in aid of an em-
ployer’s right to keep his business running, in any case where the '
injury to that right, which the defendants were inflicting, is beyond
the limits which the agt purportsto authorize. That the right to prose-
cute a lawful business without unlawful obstruection is either property
or a property right has always been recognized, and is at the founda-
tion of equity jurisdiction in this entire class of cases. It is sufficient
to cite Hitchman ». Mitchell, 245 T. 5. 229, 88 Sup. Ct. 65 [Bul. No.
246, p. 1457, as an example of the unquestioned acceptance of this
basis of jurisdiction.

Laror  OrcaN1ZATIONS—STRIKES— PICRETING—STATUS OoF Ewm-
PLOYEES ON STRIKE—CoNsSPIRACY—INJUNCTION—~—TF 0nnegut Markin-
ery Oo. v. Toledo Machine & Tool Co. et al., United States District
Court, Northern District of Ohio (F'eb.7,1920), 263 Federal Reporier,
poge 192.-—The Vonnegut Machinery Co., an Indiana corporation,sued
the Toledo Machine & Tool Co., an Ohio corporation, and 10 individ-
uals and the Central Labor Union, of Teledo, for an injunction to re-
gtrain the breach of a contract. . The complainant had a contract with
the Toledo company whereby the latter was to deliver certain machin-
ery in a specified time. The Toledo company, owing to a labor dispute
with the other defendants and the unions which resulted in a strike
and picketing accompanied by violence, was unable to make the
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agreed deliveries; whereupon this action was brought for conspiracy
to restrain interstate commerce, and for an injunction to restrain the
strike, the picketing, and the interference with the contract. In
allowing a temporary injunction Judge Killits, speaking for the
court, said in part: )
" The testimony first before the court suggested that the character
of the picketing sought to be restrained was wholly objectionable,
unlawful, and utterly beyond the sanctities of even an extravagant
construction of the privileges of the act of October 15, 1914, com-
monly known as the Clayton Act (Comp. St. 1243d, 8835f). It
showed that the pickets used language which was minatory, insulting,
abusive, and in some instances downrightly obscene; that their con-
duct was that which would call upon a court, without hesitation, to
order and to enforce immediate restraint. It was of a character which
could not be sustained by any valid legislation.

It is because the passions of an acute labor controversy tend to
mount beyond control, releasing conventional restraints upon social
intercourse, that practical people question the possibility of peaceful
persuasion through the practice of picketing.

That defendants were working in concert, in behalf of themselves
and associates in the defendant machinists’ union, to accomplish just
what actually was effected, a crippling, by intimidating means, the
lawful business of the defendant company, there is no room for
doubt.

Without accepting as established the extreme characterization of
the conduct of.pickets found in the testimony, we find that proof
enough of its objectionable character is in the record to indicate
clearTy the wisdom of a temporary injunctional order. There is no
evidence, however, that it should run against defendants Quinlivan
and the Central Labor Union. -

The interesting and unique question in this case, however, is
whether we have a situation here contemplated by and within the
provisions of the first paragraph of section 20 of the so-called Clay-
ton Act (act Oct. 15, 1914, Comp. St. 1243d), and consequently one
in which the court’s injunctional powers are limited in view of any
construction of the force of that measure. Concretely the query is
whether at the foundation of this case is a controversy between em-
ployer and employees respecting terms and conditions of employment.

What is the scope of the language “terms and conditions of em-
ployment,” for these words, from section 20 of the act in question,
need interpretation here? The court should not attempt an inelastic
definition. One should be given which would keep step with the ad-
vance in sentiment, as conditions change, to make good the very
proper demand that the laboring man should receive consideration
from his employer which will maintain his health and self-respect
and secure to him the full measure of the fruits of his toil, while pre-
serving to him all those opportunities for social intercourse and self-
improvement which should be his to enjoy that he may realize his
aspirations. But even a most liberal definition in this direction has
‘its limitations. The mind, in considering the words “ terms and con-
ditions of employment,” unconsciously, but directly, goes to a con-
templation of such things as hours of labor, wages, classification of
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employees, sanitary and physical conditions controllable by the em-
ployer, opportunities for reasonable redress of grievances, and for
bargaining respecting the conditions of employment, whether collec-
tively, as enlightened public sentiment as well as convenience ap-
proves, or individually. This view is well supported in this case by
the character of the new contract which the labor organization ten-
dered in writing to the defendant company, and which had been
under consideration before the strike. Its fifteen paragraphs deal
exclusively with subjects, as “ terms and conditions of employment,”
which come within the above limitations. At the time of the strike
the factory was what is known as an open shop and the proposed new
agreement with the defendant labor organization recognizes, as a
condition tendered by the latter itself, that the factory should re-
main open.

The court then discussed the reasons for the strike, which involved
no matter of wages, hours, physical or sanitary conditions, or any
question of rights of bargaining, “ but simply and solely because they
did not like a customer with whom the employer was doing busi-
ness.”

The opinion continued :

Considering, as we must, the insufficiency of the reason given for
leaving their employer’s service to bring defendant company’s strik-
ing workmen within the provisions of the Clayton Act, it follows
necessarily that they must be regarded, from the day of their aban-
donment of that service, to be strangers to their late employer’s busi-
ness. If, indeed, the law just considered at length favors striking
employees for a time after the crisis by continuing to them the status
of employees, notwithstanding they were not at work and idle because
they preferred to strike, these particular men were not to be so con-
sidered, respecting defendant company, after August 13.

The picketing in question, therefore, presents a not unusual, but,
in the judgment of this court, the always unlawful, situation of per-
sons who stand in no special relationship to an employer—persons
who have no privileges not common to all men—attempting to inter-
fere with the business of such employer by propagandic activities
directed against his working force, or his product, or both. Having
left their employment for no reason which the law specially favors,
the labor defendants here, and their associates, had only the rights
and were under the disabilities of the general public respecting the
conduct of the business of the Toledo Machine & Tool Co. The de-
fendant, Toledo Lodge No. 105, International Association of Machin-
ists, had no more liberty in law or public policy, in the eircumstances
of this case, to “ picket ” the defendant company’s factory to change
conditions of labor therein than any other association of men enjoyed
to bend the defendant company to its will.

It is clear in the judgment of the court that the evidence before
the court on the motion tends to show that («) employees of the de-
fendant company, in whose behalf the labor defendants here are act-
ing, struck, August 13, for a reason which was not under the favor
of any law; () that thereby all employment relations between them
and defendant company terminated absolutely; (¢) that the labor
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defendants and those represented engaged forthwith in a conspiracy
to unlawfully obstruct the business of defendant company; (d) that
the picketing shown in this case is a continuing overt act in the con-
summation of the purpose of such conspiracy; (¢) that the conduct
of the several defendant pickets is, independent of its purpose, un-
lawful, in that it is intimidating and coercive in character, intended
to bring about, and is accomplishing, the annoyance and incensing of
employees of defendant company and of those seeking employment
with said company. A temporary injunction shall issue.

LaBor ORGANIZATIONS—SUsPENSION—INTERNAL CoNtrOL—RIGHTS
oF MEMBERS—Gardner et al. v. Newbert et al., Appellate Court of
Indiana, Division No. 2 (Now. 17, 1920), 128 Northeastern Reporter,
page 704 —Newbert and his companions were the plaintiffs in the
lower court. They are all members of a local union called Lakeside
Lodge, No. 39, International Brotherhood of Boiler Makers and Iron
Ship Builders and Helpers of America. The international brother-
hood was organized in Chicago on October 1, 1880, and consisted at
that time of nine lodges or locals. On August 13, 1890, it granted n
charter to Lakeside Lodge, No. 39, and gave it exclusive jurisdiction
over a great part of Cook County, Ill., and Lake County, Ind.
Later in 1917 its jurisdiction was restricted to Lake County, Ind., by
the supreme international lodge in convention and its location was
transferred to Whiting, Ind. The local’s membership comprised
some 243 members and the lodge was one of 600 then belonging to
the international. The charter of lodge No. 39 was reissued in 1909
and is now in full force. The government of the union is vested in
the supreme international lodge which has full jurisdiction over the
subordinate lodges or locals. The rules of the lodge provide for the
payment of death and accident benefits in certain amounts to mem-
bers in good standing. The constitution of the supreme lodge for-
bids the suspension or expulsion of any member without a hearing
and without notice. On April 18, 1918, Weyand, the acting presi-
dent, without previous notice or hearing sent a telegram to Lakeside
Lodge, No. 39, informing it that its charter was revoked and that it
had been expelled from the international. At about the same time
another lodge No. 39 was chartered and sought to operate in the ter-
ritory of the Lakeside Lodge, No. 39. Newbert and other members
of the Lakeside lodge brought action for an injunction against the
officials of the international lodge to prevent them from interfering
with their rights as members of the Lakeside Lodge, No. 89, and of
the international lodge. The defendants demurred to the complaint
and when the demurrer was overruled they refused to amend or
plead further. Therefore judgment was entered for the plaintiffs
representing the local union, and defendants appealed. In affirm-
ing the decision the court said in part:

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES 01 DECISIONS. 275

The complaint states a cause of action, and the demurrer thereto
was properly overruled.

It has been repeatedly held that courts have jurisdiction to protect
a member from unlawful or arbitrary suspension or expulsion, or
of proceedings to compel reinstatement to membership, with all the
rights and privileges thereunto belonging, to a member who has
been unlaw fully suspended or e\pelled, providing proeperty rights
are involved. (Martin’s Modern Law of Labor Unions, sec. 313;
Froelich ». Musiciang’ Mutual Benefit Assn., 93 Mo, App. 383;
Otto ». Journeymen Tailors’ P’rotective etc. Assn., 75 Cal. 308, 1%
Pac. 117, 7 Am. St. Rep. 156.)

This doctrine applies with equal force to unincorporated unions
and to those which are incorporated.

It is averred in the complaint that Lakeside Lodge No. 39, is pos-
sessed of property of the value of about $+,000, which it holds in
trust for appellees, and of which appellants seek to deprive appellees,
and that there is a provision in the constitution and by-laws of the
brotherhood that entitles members in good standing to death bene-
fits and disability benefits, These are property rights which must
be lost to the member in event of suspension or expulsion from the
order, and they are such vested rights as can not be disturbed with-
out charges and due trial. Such a rule or law must certainly pre-
vail, when it is contended, as in this case by appellees, that each and
all of the members were in good standing, and have at all times
complied with the rules, regulations, constitution, and by-laws of the
brotherhood, and of their subordinate lodge, and that the officers of
such subordinate lodge have in all respects complied with the rules,
regulations, constitution, and by-laws of the brotherhood.

It is averred in the complaint that the appellees had no notice
whatever of the intended suspension of their lodge and of its mem-
bers until the receipt of the telegram above sent out from the acting
international president. It has been repeatedly held that the ex-
pulsion of a member from a fraternal benefit association, without
notice or opportunity to be heard. is void. The suspension being
void, appellees’ legal status was not changed, and they were not
requu‘ed to prosecute an appeal within the order before resorting
to the courts for relief.

In the case at bar the attempted suspension was of a local lodge,
but such suspension, if effective, of necessity deprived appellees “of
their standing and benefits and property rights in the order.

The motion to modify the judgment was properly overruled.
Judgment is affirmed.

LiaBor ORGANIZATIONS—SUSPENSION—INTERNAL CONTROL—RIGHTS
oF MempeErRs—Power oF Courrs—DBricklayers, Plasterers, and Stone-
masons’ Union v. Bowen et al., Supreme Cowrt of New York, Equity
Term, Monrce County (Aug. 2, 1920), 183 New York Supplement,
page 855—The plaintiff organization was incorporated in 1881, and
shortly after became a local union of the National Union of Brick-
layers of the United States of America. It was granted a charter and
became known as Local No. 39. These unions were thus associated
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together for nearly 40 years. In the spring of 1919 some differences
arose between the president and executive officers of the national
union, which had by then become the Bricklayers, Masons, and Plas-
terers’ International Union of America, and the president ang cer-
tain members of the Local No. 39, with the result that the interna-
tional’s officers removed Mr. Clyde, the local’s president, from office,
and suspended a number of the local’s members. Later, the Local
No. 39 itself was suspended. All this was done without notice or hear-
ing. The international then, without consulting Local No. 39, started
another local in the same locality, No. 53, and required all members
of Local No. 39 to join Local No. 53 or be suspended. This action
was brought to restrain the officers of the international from remov-
ing the local’s officers, suspending its members, or interfering with
its affairs. In granting the relief sought the court rendered its deci-
sion in part as follows:

In connection with these matters the defendants, or some of them,
undertook to obtain plaintiff’s charter, seal, books, records, money,
and property generally, and in some instances succeeded. By these
transactions Local No. 39 has become largely disrupted, its activities
halted, and its usefulness interfered with, while large numbers of its
members are not only in danger of losing certain pecuniary benefits,
but are debarred from working at their trade, and deprived of their
accustomed means of livelihood. The law governing disputes aris-
ing in voluntary associations is simple and well settled. It proceeds
upon the theory that the members are, in a sense, one family, and
entitled to settle their family jars without outside interference, and
in their own way. Thus it is held that, where proceedings for the ex-
pulsion of a member of such an association have been conducted in
accordance with its laws, the courts will in the first instance assume
that the acts charged constituted cause for removal within the mean-
ing of those laws,

Such associations are not, however, above the law of the land, nor
altogether a law unto themselves.

Therefore the law is vigilant to prevent a violation of the constitu-
tion and by-laws of the association involved, and to see to it that
suspension or expulsion is only had after fair notice to the offending
member and full .opportunity to be heard in his own behalf. In
other words, the law insures to every member of such an association
a fair trial, not only in accordance with the constitution and by-laws
of the association, but also with the demands of fair play, which
in the final analysis is the spirit of the law of the land.

The constitution and rules governing the relations of these parties
provide an elaborate and well-conceived scheme, called the code of
procedure, for the trial of charges against members by members,
against local unions by members, and against local unions by sister
locals. These provisions do not, however, either in terms or by
reasonable intendment, furnish a procedure for the investigation of
charges by the international union or its officers against a local, its
officers, or members. By the constitution, all the executive and
judicial powers of the union, when not in session, are delegated to
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the president, first vice president, and secretary, who together con-
stitute separate boards, denominated the executive board and the
judiciary board. Tt appears that the duties of the latter board are
at times transferred to State judiciary boards, which within their
own State assume exclusive control of such matters. Briefly, how-
ever, the judiciary board is largely an appellate tribunal, although it
seems to have been given original jurisdiction for the trial of charges
referred to it in the first instance against unions or members. Both
the code of procedure referred to and the provisions relating to the
judiciary board specifically require the filing of charges, and an
opportunity for the defendant therein to be heard in his defense, as
a prerequisite to any valid determination against him.

The fact that no such restriction upon the power of the executive
board is in terms contained within the book does not relieve it from
like obligation of fair play. Not only does the entire scheme of
these articles indicate, but both good conscience and law demand,
that no member shall be deprived of his rights and privileges until
he has had notice of the charges against him and been given oppor-
tunity to meet them.

Coming to the establishment of Local 53 and the suspension of
those members of Local 39 who neglected to affiliate themselves there-
with, the defendants seems to have either overlooked or else to have
deliberately ignored an express limitation placed upon them by their
constitution.

“Under no circumstances will a charter be granted to any body
of men in any city, town, or village where one or more unions already
exist without the consent of a majority of the other unions being first
obtained.”

No. 89 was the only local in the city of Rochester, and by this sec-
tion was protected from a competing union being established with-
out its consent by the executive board in that city. Apparently the
executive board acted upon the assumption that it had ceased to
exist. Manifestely this was error. It had not been dissolved nor
expelled, nor had its charter been revoked. It was only suspended
from the exercise of its privileges until the international, in conven-
tion assembled, could investigate and act upon the complaints against
it. That convention might, after investigation and trial, restore its
right of active operation, either with or without conditions, or might
revoke its charter and disband it entirely; but until it had been
finally dissolved its territory could not be lawfully invaded nor it
ruined by such indirectness.

The establishment of Local 53 (so called) was under the circum-
stances wholly unauthorized; it acquired no status as a local union,
and the suspension of those members of Local 39, who refused to
transfer their membership to it, was wholly void and inoperative.

There remains only the question as to the right of plaintiff to
appeal to this court for redress. It is well settled that the courts will
not interfere in the affairs of such associations, where there is a
remedy provided by their own rules, regulations, and by-laws, until
that remedy has been availed of and exhausted. (O’Connor ». Mor-
rin, 109 Misc. Rep. 379, 179 N. Y. Supp. 599; Lafond ». Deems, 81
N. Y. 507, 514.) The constitution of the international makes no pro-
vision whatsoever for an appeal by locals or individuals from the
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decrees and mandates of the executive board, and indeed there could
not well be such an appeal, except to the general convention at its
biyearly meeting. In the interim there is no authority superior to
that of the executive board, and to provide for an appeal to that
board from its own actions would be but an idle form. °

Mr. Clyde has been removed from his office, and in addition he,
with certain of his associates, has been suspended for 15 months or
thereabouts from all benefits of the union, including an opportunity
to work at his trade. From such suspension and its consequent
damage there is absolutely no redress within the union. Those other
members who believed the executive officers of the international
union to be in the wrong, and therefore remained loyal to Local 39,
are in the same situation and are equally without redress, except
they consent to join another local, the illegal and clandestine char-
acter of whose origin and operations can not be doubted.

The prayer of the plaintiffs for a judgment restraining the suspen-
sion of the members and the dissolution of the union was therefore
granted.

Lasor OreaN1ZATIONS—SYMPATHETIC STRIKES—CLOSED SHOP—
Conspiracy—DBreacH or ContracT—Lehigh Structural Steel Co. et
al. v. Atlantic Smelting & Refining Works et al., Court of Chancery
of New Jersay (Aug. 26, 1920), 111 Atlantic Reporter, page 376 —
The Lehigh Structural Steel Co. entered into a contract to fabricate
and erect a steel building for the Atlantic company. The steel had
been fabricated, delivered and paid for, and the contract to erect
the building had been sublet to the Donnell-Zane Co. The Lehigh
Steel Co. belonged to an association known as the Iron League. This
association had a contract with the International Brotherhood of
Bridge and Tron Workers of America which it is claimed required
the exclusive use of union labor in construction work done by the
members of the Iron League. The Donnell-Zane Co. was not a party
to this contract and did not acquiesce in or adhere to it. On another
construction job it had used nonunion labor; therefore, in retalia-
tion, after work had gotten under way on the Atlantic company’s
building, Timothy Tierney, business agent of Local No. 11 of the
above union, called a strike. There was no reason for the strike
except, perhaps, punishment and to bring about a closed shop. The
employees on this job were all union men, working union hours for
union pay. In short, all union requirements were met and complied
with so far as the erection of the Atlantic company’s building was
concerned. The strike was therefore purely sympathetic. The Don-
nell-Zane Co. thereupon proceeded with the erection of the building
with nonunion labor. The union labor in the employ of the Atlantic
company then threatened a general strike if union labor was not
exclusively employed to erect the building. The Atlantic company
through one Lehman, its sole representative, demanded of Donnell-
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Zane to comply with the union’s demands 1n order to keep the union
Jabor in the former’s employ from striking. 'This Donnell-Zane re-
fused to do. The Atlantic company sued for an injunction to pre-
vent Donnell-Zane from using nonunion labor, alleging that the con-
tract for the construction of the building made this provisien, but
it was unable to support its case and the petition was dismissed.
Later the Lehigh company received a notice from the Atlantic com-
pany ordering the former to cease work on the building and to notify
its subcontractor Donnel}-Zane Co., to this effect.

The Lehigh company and Donnell-Zane Co. thereupon brought

this action to secure an injunction to prevent the Atlantic company
from breaching its contract and also te prevent the union from in-
terfering with its contract by maintaining a strike. In granting the
injunction, Chancellor Backes, who rendered the decision. spoke in
part as follows:

The principle of the closed shop, i. e., the monopolization of the
Iabor market, has found no judicial sponsor. In whatever form
organized labor has asserted it, whether to the injury of the employer,
or to labor, or to labor unions outside of the fold, the judiciary of
the country has responded, uniformly, that it is inimical to the free-
dom of individual pursuit guaranteed by the fundamental Iaw of the
land, and contravenes public policy. On the other hand, public
policy favors free competition, and the courts have been keen to
recognize the right of organized labor to compete for work and wage
and economic and social betterment, and to use its weapon, the strike,
to realize its lawful aspirations. but none has gone to the length of
sanctioning a strike for a elosed shop, which has for its object the
exclusion from work of workmen who are not members of the or-
ganization. There is a wealth of literature and authority upon the
subject in England and in this country. {Walker ». Cronin, 107 Mass.
555 Reynoldsw Davis, 198 Mass. 294, 84 N, E. 457.)

The conclusion upon the case as presented is that the New York
contract violates public policy, and that the sympathetic strike is
without just cause or excuse, and is unlawful.

Lehman and the Atlantic company say they were not parties to
the sympathetic strike, and consequently not parties to the conspiracy
of the unions. That they were, it seems to me, admits of no doubt.
They were and are fixed in mind not to allow the work to be done
by nonunionists, and to this end brought suit to restrain the com-
plainants, and, when they failed, ordered the complainants off the
job for no other reason than tlnt they were going to complete it
with the labor of the unanointed. Their excuse is that they feared
the wrath of organized labor, and were acting in self-defense. In
other words, they breached their contract to avert a general strike of
the trades-unions on the work. That that is not a legal excuse for
breaching the contract needs no argument, and that it furnishes a
legal excuse for joining the oppressors of the complainants is even
less defensible. Their protection lies in the law, not in the graces of
those who transgress the law. Their further contention that they
were moved to their course by ecauses wholly independent of the
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motives of the unions, that they were prompted solely by a desire
to escape a labor squabble, and to have their building completed
expeditiously, is irreconcilable with their activities and the means
they used to accomplish the unlawful aim of the unions, in common
with the unions, to make the sympathetic strike effective, viz, by
preventing the complainants from employing nonunion men. Their
motives may not have been coextensive with that of the unions; they
may have been wholly indifferent as to the success of the ultimate
object of the sympathetic sttike, but a common ground upon which
they met the unions, a common motive that actuated them, and made
them coconspirators, was the enforcement of the closed shop at Brills.

Lehman and the Atlantic company ask upon what theory they can
be deemed coconspirators, inasmuch as the proofs show the strike
was called by the unions without their knowledge and without con-
sultation or intimation? The answer is: They joined the conspiracy
later on, after the strike, when, out of fear of a general strike, they
broke their contract to help it along. This was decided in Aberthaw
Const. Co. ». Cameron, 194 Mass. 208 80 N. E. 478 [Bul. No. 71,
p- 391}, a case str 1k1n<fly similar to the one at hand.

The Atlantic company next takes the stand that the remedy of
the complainant Lehigh company is at law for damages, citing
McGann ». La Brecque Co., 109 Atl. 501. The general rule is that
compensation in damages is the relief for breach of a contract, and
that the remedy is at 1‘1W, and that the measure of damages is the
immediate loss, the incidental losses, which are often the heavi ler,
being regarded as too remote to brlng into the calculation. VVhere,
however, as here, the complainants are not suing for a breach, but
to prevent a breach of a contract by unlawful means, and to serve
unlawful ends, to the injury of the complainants’ business, the
remedy at law is inadequate. The damages for such an injury are.
incapable of ascertainment at law, and ]ustlce demands that the in-
jury be prevented by injunction. The many instances in which
equity has intervened by injunction to restrain injury by strikes
testify to the ]uI‘lSdlCthD As to the irreparableness of the injury
to the complainants’ business by breach of the contract due to the
strike, the findings of the master in the Aberthaw case may be profit-
ably quoted

“Any-failure of a contractor to fully perform a contract, regardless
of the reason or party in fault, impairs his reputation for efficiency,
and consequently is a damage to his good will.” * *

There will be an 1n]unct10n restraining the strike and the breach
of the contract. The form of the injunction will be settled on notice.

MaNUFACTURERS’ ORGANIZATIONS—DIiscIPLINING oF MEMBERS—
Locrours—Rerusan 10 OBEy OrpEr—Amierican Men’s and Boys
Clothing Mfrs) Assn. (Ine.) v. Proser et al., Supreme Court of New
York, Appellate Division, First Department (Dec. 19, 1919), 179
New York Supplement, page 207 —The plaintiff is an incorporated
association composed of clothing manufacturers whose purpose was
to improve trade conditions, foster the welfare of the men’s and
boys’ clothing industry, and to settle trade disputes. The associa-
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tion had a certificate of incorporation and by-laws. The by-laws
provided the methods of control of the association and for the gov-
ernment of the members. Provisions were made for determining
wages, hours, and working conditions and for the arbitration of dis-
putes as well as for the punishment and disciplining of the members
of the organization.

The cutters (who belonged to a trade-union of certain of the mem-
bers of the organization) went on a strike and refused to submit to
arbitration. The association thereupon held a meeting and duly
passed a resolution requiring all the other members of the organiza-
tion whose employees belonged to the union but had not gone on a
strike to “lay off ” such employees until the cutters’ union submitted
to arbitration. The reason for this was that the union employees
who had not struck were encouraging and financially assisting those
who had struck. A copy of the resolution was sent to the defend-
ants who are a copartnership and were members of the association
and who were therefore bound by the action of the organization.
The defendants chose, however, to disregard the resolution and re-
fused to “lay off 7 its union employees. Thereupon, following the
prescribed procedure as set forth in the certificate of incorporation
and by-laws of the organization, the association accused the defend-
ants of disobedience and bad faith, held a hearing, and fined the de-
fendants the sum of $2,000, to which extent the association alleged
that its influence and prestige had been impaired. This suit was
brought for the collection of the $2,000 fine. The defendants de-
murred to the complaint on the ground that it failed to set forth a
cause of action and the demurrer was overruled and.the defendants
appealed. In reversing the order overruling the demurrer and sus-
taining the defendants’ demurrer the court said in part:

We think the plaintiff was without authority in law to fix the arbi-
trary assessment by way of a fine, and the plaintiff is not entitled to
recover it. (10 Cye. 363.)

It is quite competent for such an association as the plaintiff to fix
penalties by way of fines for derelictions of its members; but the
penalties must be determined according to some method, to which
the member has agreed, at least impliedly by joining the association,
not only as to the imposition of the fine, but also as to the maximum
amount thereof ; otherwise, the association would be allowed to assess
its own damages, which would be ciearly unjust and improper. And
a by-law imposing an excessive fine would be set aside as unreason-
able. (Hagerman ». Ohio Building & Savings Assn., 25 Ohio St. 186;
Lynn », Freemansburg B. & L. Assn., 117 Pa. St. 1, 11 Atl. 537, 2
Am. St. Rep. 639.)

To hold that an association of this character might assess such
amount as it saw fit for any infraction of its rules or by-laws, impor-
tant or unimportant, would make possible a course that would work
serious loss to members and invite an abuse of authority. A fixed,
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reasonable fine, in the nature of liquidated damages {or injury sus-
tained because of dereliction, would be sustained. It follows that
the complaint fails to set forth a cause of action. The demurrer is
therefore well taken, and the order overruling it should be reversed.

Mine RecuraTions—Use oF DyNaAMITE—CONSTITUTIONALITY OF
Starvre—~Richards v. Fleming Coal Co., Supreme Court of Kansas
(Mar. 8, 1919), 179 Pacific Reporter, page 380.—The laws of Kansas
provided that the use of dynamite or other detonating explosives in
coal mines was prohibited unless sueh explosives were used accord-
ing to rules and regulations agreed to between employer and em-
ployees and approved by the State mine inspector. (Laws 1909, ch.
175, sec. 1; Gen. Stat. 1915, sec. 6326.) The defendant company and
Richards and other employees had an agreement, but it did not make
any mention of dynamite nor was it approved by the State mine
inspector; therefore the use of dynamite in the defendant’s mine
was prohibited. Richards was about to make a blast with some
dynamite with some dry cell batteries, which he was compelled to use
as the plunger battery was out of order, when the wires he had at-
tached to the dynamite accidentally touched the batteries causing
the charge to explode in his hand. TFor the injuries thus sustained
he brings action for damages, and the defendant contends that, as
he was violating the statute when he was injured, he can not recover.
This view was adopted by the trial court, and the case was dismissed
without prejudice, whereupon Richards appealed, contending that
the statute is uncenstitutional. On this point the court said in part:

The plaintiff. contends that the act is uncenstitutional because it
delegates to mine operators and miners the power to make rules and
regulations for the use of dynamite in coal mines, which rules and
regulations may be different in different localities.

Powers similar to the one given by the statute under consideration
bhave been granted to agencies of the State by other statutes, and
those statutes have been expressly or impliedly held valid. Among
these are the statutes giving to the board of railread commissioners,
and subsequently to the public utilities commission, power to fix
freight and passenger rates, to compel railroads to give sufficient
service, etc. In most of the States statutes giving similar powers
have likewise been held constitutional. These cases will be found
collated in 12 €. J. 847-853. The act now questioned giving to mine
operators and miners the power to make rules and regulations con-
eerning the use of dynamite in coal mines, subject, however, to the
approval of the State mine inspector, is not unconstitutional.

The judgment of the court below was therefore affirmed.

Muwniceanity Enecacing 18 Bosingss—Ice Praxt—Pusnic Por-
rose—State ex rel. Kansas City v. Orear, City Comptroller, Su-
preme €Court of Missouri (Mar. 15, 1919}, 210 Southwestern Re-
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porter, page 392.—At a general election held in Kansas City, Novem-
ber 5, 1918, a bond issue of $400,000 was favorably voted upon for
the purpose of enabling the city to raise funds for the construction
and operation of an ice plant to supply ice to the Government offices
and to the inhabitants of the city. The comptroller refused to issue
such bonds or offer them for sale, whereupon the State brought this
action for the city to secure a writ of mandamus to compel him to
act. Though this is not strictly a “labor case,” it is noted here on
account of the very general interest, industrial and economic, in the
subject of public ownership.

Orear gave two reasons for not issuing the bonds; first, that there
was no authority in the city charter permitting the city to engage in
the business of manufacturing ice; and second, that the engaging
in the making and selling of ice is a private and not a public business
and therefore a business wherein the money of the public raised by
taxation can not be used. The court after considering these reasons
came to the conclusion that they were sound and that the bonds could
not be issued. The opinion isin part as follows:

That there must be authority in the charter of Kansas City, either
express or clearly implied, permitting that municipality to engage
in making and selling ice before it can legally do so is settled bV the
repeated adJudmatlons in this State. (State ex rel. ». Kansas City
Terminal Railway Co., 260 Mo. 495,168 S. W. 1144.)

While, by reason of the novelty and far-reaching importance of the
question presented, we have mentioned as requisite- an apt and suffi-
cient charter provision, nevertheless in the view we are constrained
to take of this case, it makes no difference whether the issuance of
the bonds in question is warranted by a specific provision of the gen-
eral welfare clause of the Kansas City charter or not. The question
before us cuts deeper than that. If such bonds can not be issued
lawfully, the charter permitting, we must needs refuse to compel
respondent to issue, sign, or sell “the same; for, even if such issuance
is warranted by either an express or 1mphed prox ision of the charter,
the further question arises whether such a charter provision, when
thus construed, is not itself bad, for that it contravenes the con-
stitutional and statutory requirement that the charter of Kansas
City shall be in harmony with and subject to the constitution and
laws of the State. (Sec. 16, art. 9, Const.) Since the last question,
if found against the contention of the relator, is decisive of the point
whether the ice factory bonds are valid we need not trouble our-
selves or take up time in further discussing the other one.

May a town or city in this State, its charter permitting, lawfully
engage in the business of making and selling ice to the inhabitants
of such city?

Our constitution explicitly says, “Taxes may be levied and col-
lected for public purposes only.” (Sec. 3, art. 10, Const.) We have
held that this was the law before the provision was ever put into
the constitution, (State exrel. . St. Louis, 216 Mo.47, 115 S. W.534.)
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It is obvious, therefore, that in the final analysis the question becomes,
Is the making and sale of ice to all inhabitants of a city who desire
to buy a public or a private business? It is public, of course, in the
sense that the police power of the city extends to regulating the
cleanliness and sanitary methods of making, handling, and vending
ice. It is not public in the sense that it is such a utility as comes
under the supervision of the public service commission. That it is
not the latter is persuasive, but, we concede, not conclusive. in the
view against its public nature.

The court then discussed a number of cases involving similar or
apposite propositions, and concluded:

We are of the opinion that the business of making and selling
ice by Kansas City to the inhabitants of that city is not, under the
situation shown by the conceded facts, so far a public purpose as to
warrant the expenditure therein of public money obtained as the
proceeds of municipal bonds, the payment of which, with the interest
thereon, must be met by the levy and collection of public taxes.

Judge Woodson submitted a dissenting opinion, holding that in
view of modern conditions of life in cities, involving the transporta-
tion and preservation by refrigeration of large and essential parts
of the food supply, such action as was contemplated was for the
general welfare of the city and within the police power of the
municipal government. He said, in part:

I have always understood, and in my opinion it is no longer a
debatable question in this State and country, that all laws enacted for
the preservation of the public health and well-being of a city or State
are derived from the police power of the State, and that it is an
inherent attribute of sovereignty, and is unabridged by any consti-
tutional provision that can be found in the State or Federal Con-
stitution.

Prxsions—Pusric EMPLOYEES—CONSTITUTIONALITY OF STATUTE—
DepvcTioNs FrRoM SALARIES—Higgins et al. v. Sweitzer, county
clerk, et al., Supreme Court of Illinois (Feb. 18, 1920), 126 North-
eastern Reporter, page 207 —Higgins and several other persons were
employees of Cook County and were employed in various public
hospitals. A law was passed providing for the creation of a pension
fund for the retirement of public employees (Laws 1915, ch. 342).
Pursuant to this law certain deductions were made from the salaries
of the employees of the county. This is an action by Higgins and
others for an injunction to restrain the county clerk and others
from making the deductions. It is urged that the act is unconsti-
tutional as contravening the constitution, article 10, section 10 of
which authorizes the county board to fix the compensation of county
officers. The court upheld the constitutionality of the law, saying
in part: ’
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Tt is contended by appellants that the act is unconstitutional and
void and does not apply to appellants, as they are employees ¢f con-
stitutional offices and officers. These positions are not offices created
by the constitution and are nowhere mentioned in the constitution.
The Gook County Hospital is provided for by section 62 of chapter
34 of our statutes (Hurd’s Stat. 1917, p. 798), as is the Oak Forest
Hospital. Section 61 of the same act (sec. 62, Hurd’s Rev. St. 1917)
provides that the compensation paid such employees as appellants
shall be fixed by the board of county commissioners “ when not other-
wise provided by law.”

It 1s also contended that the act is unconstitutional, in that it
takes the property of appellants without due process of law. It has
Leen frequently held in this State that the right to prospective
salary of an office or position is not a property right. The pension
fund act in this case has the effect of reducing, by the act of the
legislature, the compensation paid to the appellants here, and it
was held in Helliwell «. Sweitzer, 278 I11. 248,115 N. E. 810 [Bul. No.
246, p. 183], that in so doing it in no sense invaded any property
rights of the persons affected.

Pensions—RerirEmeNT Funp—ConstiTurioNanity oF Rerroac-
TIVE AMENDMENT T0 Porice Pexston Funo—Vestep Ricurs—DBeutel
v. Foreman et al., Suprame Court of Illinois (Apr. 15, 1919), 123
Northeastern Reporter, page 270.—Beutel and other policemen had
been in the service of the Chicago police force for 20 years and
were therefore qualified to receive a pension of one-half of their
salary. Beutel put in his application for pension in March, and
before it was acted upon an amendment was passed to the pension
law requiring that pensioners be of the age of 50 years before they
become entitled to a pension. The trustees of the pension fund
refused to grant Beutel a pension, as not having attained the re-
quired age, and he brought action for mandamus to compel the pay-
ment, which was granted by the lower court. The defendant trus-
tees appealed and the decision was reversed, the court saying in part:

While it is true that a statute is not generally deemed to be retro-
active, but prospective only, in its force, a statute will be given a
retroactive effect when it was clearly the intention of the legisla-
ture that it should so operate. In the construction of statutes it is
the duty of the court to take the words found in the statute, and to
give each its ordinary, usual meaning. We agree that, fairly con-
strued, the amendment to section 3 of the police fund act (Hurd’s
Rev. St. 1917, ch. 24, secs. 391-419k), read in connection with the
other sections of the act, was intended to be retroactive and to apply
to all persons who were entitled to pensions under said act, and that
therefore it included the defendant in error within its provisions.

Counsel for defendant in error earnestly insist that the pension
act in force previous to July 1, 1917, gave him a contract and prop-
erty right in his pension at the time he filed his application for the
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same, and therefore the amendment in question must be held to be
unconstitutional, because of violating a property right vested in
him. The legislature can not pass a retrospective or an ex post
facto law impairing the obligation of a contract, nor can it deprive
a citizen of any vested right by a mere legislative act. This is a
principle of general jurisprudence.

Counsel for plaintiffs in error contend that no person entitled to
a pension has a vested legal right in said pension; that pensions,
considered in connection with vested rights must be held to be boun-
ties of the government, which that government has the right to give,
withhold, or recall at its discretion, while counsel for defendant in
error argue that this court in Hughes ». Traeger, 261 Ill. 612, 106
N. K. 431, and People ». Abbott, 274 I1l. 380, 113 N. E. 696, has
held that the pensions to employees of municipalities “are in the
nature of compensation for services previously rendered for which
full and adequate compensation was not received at the time of
the rendition of the services,” and that therefore those decisions
which hold that a pension is not a vested right, under such circum-
stances as exist here in the claim of defendant in error, can not
be upheld. Counsel are in error in their argument that the decisions
of this court last referred to intended to hold that the right of
pension was a vested right under the circumstances found in this
record.

We can reach no other conclusion in this case than that, by the
great weight of authority in this and ether jurisdictions, as between
the State and members of the police department of one of the
municipalities of this State, the State may take the right of pension
away, under such circumstances as shown by this record, without
affecting the contract right of the pensioners or violating the
constitution.

Revier AssociartoNs—DEebpvorions rrom Waees—CoNSTITUTION-
ALITY OF STATUTE—SUIT ForR PENALTY—Baltimore & 0. S. W. R. Co.
v. Bailey, Supreme Court of Ohio (Mar. 25, 1919), 124 Northeastern
Reporter, page 195—This is an action by one Bailey, a switchman
and a former employee of the railway .company, to recover certain
penalties imposed by an Ohio statute (secs. 9012-14 of the General
Code), upon any corporation which maintained a relief association
for its employees and required them by deductions from their wages
involuntarily to contribute to said relief fund. The defendant ad-
mitted that it maintained a relief association and that by the contract
of membership in it it sought to limit its liability for injuries sus-
tained by its employees, but contended that in this case Bailey volun-
tarily joined the association and agreed to the deductions from his
wages. Upon submission to a jury it was determined that the pay-
ments to the association by deductions from Bailey’s salary were in-
voluntary and without his consent. It was contended by the defendant
railway that the Ohio statute above referred to was unconstitutional
under the fourteenth amendment to the United States Constitution,
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and that in enacting the Federal employers’ liability act the United
States Congress had legislated on the subject and therefore the Ohio
statute could not apply. In answering these arguments and affirm-
ing a judgment in favor of the plaintiff the court said in part:

It is also contended that these statutes violate the fourteenth
amendment to the Constitution of the United States. It is sufficient
as to this to say that a similar contract was under investigation by
the Supreme Court of the United States in C., B. & Q. R. Co. », Mc-
Guire, 219 U. S. 549, 31 Sup. Ct. 259, 55 L. Ed. 328. The Federal
Supreme Court held in the McGuire case that a State has power to
prohibit contracts limiting liability for injuries, made in advance
of the injuries received, and to provide that the subsequent accept-
ance of benefits under such contracts shall not constitute satisfaction
of the claim for injuries received after the contract, and that such a
statute does not impair the liberty of contract guaranteed by the
fourteenth amendment.

The Federal statute declares void any contract or device whatso-
ever to exempt a carrier from any liability created by the Kederal
employers’ liability act, but provides that in any action brought
against such common carrier under the act it may set off therein any
sum it has contributed or paid to any insurance, relief benefit, or in-
demnity that may have been paid to the injured employee.

The Ohio statute likewise prohibits the making of any contract to
exempt the company from liability to the employee, and prevents the
company from compelling employees to join any association or from
withholding any part of the employee’s wages for the payment of
dues in any soclety or association.

There is nothing whatever in that act [Federal employers’ liability
act], or any other to which our attention has been called, by which
Congress in any wise regulates relief departments, whether volun-
tary or involuntary. That is a subject wholly aside from that of
giving rights of action for injuries while engaged in interstate com-
merce. The Ohio statute here in question does not abridge or affect
in any way the rights of action secured by the Federal act or the pro-
cedure under it. The provisions of sections 9012 and 9014, General
Code, on which this suit is predicated, simply prevent a company
from compelling an employee to join any association, or from with-
holding any part of his wages for payment of dues, and prescribe
the penalty for violation thereof. They do not in any way conflict
with the provisions of the Federsl act.

It must be kept in mind that in this case the plaintiff is not suing
to recover damages for injuries. He sues for a penalty fixed against
the company for withholding part of his wages from him against
his consent for the payment of dues in the association.

Congress has denounced all contracts of every kind to exempt a
company from liability for injury, but allows a set-off of any amount
contributed to insurance that has been paid to the injured employee.

We do not think that we would be justified in holding that Con-
gress has thereby impliedly permitted involuntary associations which
employees are required to join, and to which they are compelled to
pay dues, and has prevented the State by implication from prohibit-
g such compulsion and such withholding by an exercise of its police
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power for the protection of its citizens. Such an implication would
not only-be strained, but would be contrary to the obvious spirit of
the Federal statute in which the provisions are found.

Judgment aflirmed.

RevLier DeparrMeNT-—REFUND OF Duks—Philadelplio, B. & W.
Ry. Co. et. al. v. Campbell, Court of Appeals of the District of Co-
lumbia (Feb. 3, 1919), 47 Washington Law Reporter, page 114—
‘Campbell was employed by the company named and other roads em-
braced in the Pennsylvania system from 1897 until 1913, when he was
discharged. In 1900 he was admitted to the Pennsylvania Railroad
Voluntary Relief Department and regularly paid his dues until he
was discharged. During this time he paid as dues $439.90 and re-
ceived as accident and sick benefits the sum of $83.60. He now claims
that the difference between the total amount paid in and the benefits
received, $356.30, together with interest and costs, is due him, inas-
much as he is no longer in the employment: of the company. Judg-
ment was in his favor in the trial court, from which the company
appealed.

The decision necessarily turned on a construction of the provisions
found in the regulations governing the relief department, and these
had been construed by the court of appeals to warrant a return in
such a case (Vermillion ». P., W. & B. R. Co., 42 App. D. C. 579,
42 Wash. Law Rep. 790, 43 Wash. Law Rep. 66). The trial court
had followed this decision, but on this appeal the court of appeals
reversed itself, reading the regulations in a different light.

The opinion concludes:

The interpretation placed upon the regulations in the Vermillion
case would In time work to the ruin of the relief department. The
department is formed and maintained as a mutual benefit association,
and the dues are based upon the probable obligations it will have to
meet in the payment of its members for death, accident and sick
benefits. The monthly contributions paid by a member into the relief
fund, like dues paid to an insurance company, constitute the price
which the member pays for the protection afforded him by the relief
department. Theyv make up the joint fund from which the benefits
are paid, not only to himself, but to his fellow members. In many
cases, the payment of benefits to a member will be in excess of the
contributions of such member to the relief fund; and in others, as in
the present case, they will fall short of the contributions. But the
plan is so arranged that the total contributions of the members will
meet approximately the total liabilities. This could not be accom-
plished equitably if a member in severing his connection with the
company, for any reason whatever, could recover as decreed in the
present casze.

The decision on the Vermillion case, supra, is overruled, and the
decree in the present case is reversed with costs, and the cause re-
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manded for further proceedings not inconsistent with this opinion.
Reversed and remanded.

Tres—ANTITIPPING LAW—CoNstirvrioNavrry—Dunahoo v. Huber,
Supreme Court of lowa (Mar. 17, 1919), 171 Northwestern Re-
porter, page 123.—Dunahoo was arrested for receiving a tip while en-
gaged as an employee in a barber shop. The prosecution was for the
violation of section 5028u of the Supplemental Supplement of 1915,
which prohibits “every employee of any hotel, restaurant, barber
shop, or other public place” from accepting or soliciting any gratui-
ties or tips or other things of value. Dunahoo applied for a writ of
habeas corpus which was granted and the defendant constable ap-
pealed. The constitutionality of the statute was attacked on several
grounds, the most important being that it did not afford “any per-
son within its jurisdiction the equal protection of the laws,” as re-
quired by section 1 of the fourteenth amendment to the Constitution
of the United States. In declaring the statute unconstitutional the
court said in part:

Under this act the proprietor of a hotel, restaurant, or barber shop,
even though engaged in the same employment, would be perfectly
free to accept tips or gratuities or anything of value, while the em-
ployee working at his side and engaged in the same occupation might
he prosecuted for having committed a crime should he do the same
thing. That the proprietor would not likely be made the recipient of
such a so-called courtesy does not answer the criticism. The present
case illustrates-the vice of this statute. There were two chairs in the
barber shop. The employer, one Murphy, worked at one of these, and
defendant at the other. Murphy undertook to pay defendant %15
per week and 60 per cent of what he reccived for his work above said
sum, and defendant was to have, according to the custom of the trade,
such tips and gratuities as might be handed him. A customer gave
him 25 cents in excess of the charges, and he was prosecuted. Had
the same amount been handed to Murphy, his employer, no offense
could have been charged. Manifestly there is no reason for such dis-
crimination. For the purpose of eflicient and beneficial legislation,
it is often necessary to divide the subjects upon which it operates
into classes. Indeed the greater part of all legislation is of this char-
acter, but the authorities agree that the distinction in dividing must
not be arbitrary, and must be based on differences which are apparent
and reasonable. The classification should be based upon some ap-
parent natural reason, some reason suggested by necessity. such
as difference in situation and circumstances of the subjects, placed
in the one class or the other as suggest the necessity or propriety of
discrimination with respect to them.

Tipping may be an evil, but this does not justify discrimination
between classes in order to put it down. In so far as the public is
concerned, the evil of tipping the employer is quite as obnoxious. to
good morals as though it were done to the employee. Surely here
there is no ground for discrimination.

51706°—22 19

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



290 DECISIONS OF COURTS AFFECTING LABOCE.

Waces—AssieNMeENT—EFrFECT oF NEw EvrrovyyeNt.—Raulines v.
Levi, Supreme Judicial Court of Massachusetts (Jan. 7, 1919),
121 Northeastern Reporter, page 500.—Edward J. Raulines had as-
signed his wages to one Levi to secure the payment of a debt. The
statute in the case provided that assignments of wages in a sum in
excess of $300 were to be void after two years from the making
thereof. Levi had paid out on Raulines’s account the sum of $171.40,
which added to a previous indebtedness of Raulines to him made
$405.40. The assignment was made on August 14, 1916, and under
the statute became void on August 14, 1918. Raulines filed a bill
in equity on December 21, 1917, to enjoin Levi from enforcing the
assignment and asking that the assignment be delivered up and
canceled. At that time Raulines was working for a different em-
ployer from the one when the assignment was made. In granting
the injunctien the court said:

It is manifest the assignment ceased to have legal force as security
for a debt with the termination of the contract of service existing
between the plaintiff (Raulines) and his employer at the time the
assignment was made; and it is equally plain that thereby it was
not merely suspended in its operation to revive and attach to every
new contract of service as often as made during its statutory life.
The action of the defendant in serving notice of the assignment
upon the new employer of the plaintiff was oppressive, and was cal-
culated and intended to embarrass and hinder him in the lawful
exercise of his trade.

At the time the bill was filed the assignment had become void by
the plaintiff’s change of service, and since the bill was filed it has
determined by limitation of time. On either ground the plaintiff
is entitled to an injunction and to a surrender “and cancellation of
the instrument as prayed for with costs, and it is

So ordered.

Wages—MecaaNics’ Liexs—Rerease or Liexy vor Laror—Cox-
TRACT.—M anson & M acPhee v. Flanagan, Supreme Judicial Court of
Massachusetts, Middlesex (June 18, 1919), 123 Northeastern Re-
porter, page 614—One Fisher agreed to build a four-family house
for defendant. The plaintiffs, Manson & MacPhee, agreed to do all
the stair work on the house and provide the materials therefor for
the total sum of $120. When the work was completed plaintiffs de-
manded their money but Fisher failed to pay. Plaintiffs upon the
completion of the house went to defendant and declared that they
would enforce their lien unless the sum due them was paid. The de-
fendant thereupon agreed to pay the amount for the release of the
lien. Defendant, Flanagan, then refused to pay the money, stating
that the amount included both labor and materials, whereas only a
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lien for labor could be enforced. In affirming judgment in favor
of the plaintiff the court first quoted the law as follows:

If such agreement is for labor performed or furnished and for
materials. furnished under an entire contract and for an entire price
a lien for the labor alone may be enforced, if the value of such labor
can be distinctly shown, but it shall not be enforced for an amount
greater than the entire contract price.

It then said:

Under this section a subcontractor may maintain a lien for labor
if its value can be distinctly shown, even if the contract was entire
and there was an entire price for both labor and materials, and
although no notice of an intention to claim a lien for material was
given. [Cases cited.]

There was evidence that the value of the labor could be distinctly
shown, and that at the time when the defendant agreed to pay the
plaintiffs they could have filed a valid lien for the labor performed
or furnished under their contract in the erection of the building.
The defendant’s promise to pay the plaintiffs was based upon a legal
consideration, and although the lien could be enforced for the labor
only, and the value of the labor formed but a small part of the entire
claim, the mere inadequacy of the consideration in the absence of
fraud is no defense to the plaintiffs’ right to recover.

Waces—MiNivoM Wace Laws—Powers or CoMMI1SSION-—~INJUNC-
tioN—G@. O. Miller Telephone Co. et al. v. Minimum Vaye Commis-
sion, Supreme Court of Minnesota (Mar. 19,1920), 177 Northwestern
Reporter, page 341.—The Minimum Wage Commission of Minnesota
pursuant to its authority vested in it by law held certain hearings
and rendered a report thereon as a result of which it issued two
orders, Nos. 10 and 11, in which it declared the minimum living wages
at which women and minors should be employed. The orders were
alike except that No. 11 applied only to learners and apprentices.
In -order No. 10 the weekly wage was $11 on the basis of an eight-
hour day or 48 hour week and applied to telephone company em-
ployees as well as others. The Miller company sued in equity for
an injunction to prevent the commission from enforcing the orders
which it had issued. Two other telephone companies appeared as
interveners. A temporary injunction was granted and the commis-
sion appealed. In reversing the decision and dismissing the injunc-
tion the court spoke in part as follows:

The minimum wage act is Laws 1913, ch. 547 (Gen. St. 1913, 3904~
3923). It was before the court in Williams ». Evans, 139 Minn. 32,
165 N. W, 495, 166 N. W. 504 [Bul. No. 246, p. 193], and its con-
stitutional validity sustained. An examination of its provisions
leads to the conclusion that the legal minimum wage which it au-
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thorizes the commission to fix is not a blanket minimum wage
throughout the State for women or for minors, without reference to
wage conditions in the different occupations, but is a minimum wage
based on the different occupations and fixed after an investigation
and determination of wage conditions therein.

An examination of the minimum wage statutes of other States in-
dicates that occupation is a common basis of classification.

Order No. 10 recites that after investigation the commission is
“of the opinion that the wages paid to one-sixth or more of the
women and minors employed in this State are less than living wages.”
The recited fact gives the commission no authority to fix a minimum
wage. The test 1s prescribed by section 5 of the statute which pro-
vides that the commission may establish legal minimum rates of
wages “if after investigation of any occupation [it] is of opinion
that the wages paid to one-sixth or more of the women or minors em-
ployed therein are less than living wages.” It reaches a single occu-
pation in which one-sixth of the workers are paid less than a living
wage.

It did not intend that the commission should be without jurisdic-
tion over an occupation in which one-sixth were receiving less than
a living wage because of the fact that five-sixths of the total number
of employees in all occupations in the State were receiving more than
a living wage. It intended to reach each occupation in which wage
conditions were harsh. The orders of October 23, 1914, involved in
Williams ». Evans, 139 Minn. 82,165 N. W. 495, 166 N. W. 504, seem to
have been upon this interpretation of the statute.

The statute does not require a formal finding or a recital of the
opinion of the commission after investigation. To make the order’
it is necessary that the commission have an investigation and reach
the opinion which the statute requires, but the statute does not re-
quire a formal recital or finding. The one made might have been
omitted.

Objection is made to the order because it gives women and chil-
dren the same minimum wage. The statute intends a separate inves-
tigation and determination for women and minors. There may be
a different minimum for each. The minimum may be the same for
each. The facts alleged, as we must take them, do not show that
the order is invalid because the commission made one minimum ap-
plicable to both classes. Again, the plaintiff can not complain if the
minimum for neither class which 1t employs is too high.

Complaint is made of the order because it fixes a minimum of $11
for 48 hours per week, which is to be increased by 23 cents an hour
for each hour of work in excess of 48 hours; and the claim is that
it amounts to a fixing of the hours of labor and of pay for overtime.

The commission has no authority to fix legal hours of labor. The
statute fixes 10 hours as a standard day’s work for hire, unless a
shorter time is agreed upon. (G. S. 1913, 3831.) It is the contract
labor day. It fixes a shorter daily and weekly limit for women in
certain employments. (G. S. 1913,3851.) The order does not fix:the
hours of labor. It takes 48 hours a week as the basic period of labor
upon which to compute a minimum wage. An 8-hour day is a quite
customary work day in industries. It is the period fixed by statute
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for State labor. (Laws 1919, ch. 40; Laws 1917, ch. 422 (Gen. St.
Supp. 1917, 9321-1).

Reference was then made to a contention that the order worked
hardship in cases in which exchanges were in dwellings, stores, ete.
and the service occupied only a portion of the operator’s time.

As to this, the court said:

?

The order, alone or in connection with note 2 bearing on telephone
companies, is not construed as fixing a minimum wage for services
of the kind mentioned. It is, as we have said before, the purpose of
the minimum wage act to reach occupations which furnished the sub-
stantial livelihood to workers therein and consume their ordinary
work period and not to include workers who do some slight or inter-
mittent daily or weekly service.

The commission in hxing minimum wages makes a distinction be-
tween cities of 5,000 or more inhabitants and cities of less than 5,000.
For cities of 5,000 or more the minimum is $11 per week of 48 hours
with 23 cents per hour for additional time, and for cities of less than
5,000 the minimum is $10.25 with an added 214 cents for additional
time. We can not say that this is an arbitrary classification. See-
tion 6 of the statute contemplates that because of differences in the
cost of living the minimum may not be uniform throughout the
State. And again, the plaintiff has no cause of complaint unless the
minimum which it is required to pay is too high.

Order No. 11 fixes the minimum wages for learners and appren-
tices. The statute does not define learner and apprentice except in
so far as section 20 provides that a learner or apprentice may mean
either a woman or a minor. The definition is left to the law. The
order provides for a minimum for apprentices under 18 years of age
and: fixes a different minimum for the first three months and for the
second three months and for the third three months. From what

"appears in the pleadings we can not hold that this is an invalid classi-
fication or that it is an invalid administrative regulation.

The minimum wage commission is an administrative body. It does
not determine hours of labor or prescribe conditions of employment
or work out the rights of the employer and employee except in so far
as its fixing of a minimum wage under conditions prescribed by the
statute has such effect. I.egislative power is not delegated to it nor
judicial power conferred upon it. It has the administrative authority
which is conferred by the statute. In performing the duties with
which it is charged it must be permitted to proceed in a practical way
8o as to accomplish the lawful results intended. It must be permitted
to exercise judgment and diseretion in working out the details of
administration and establish some sort of administrative regulations.
This does not mean that it has either delegated legislative or judicial
power. The legislature determines the policy of the statute. The
review by a court of the orders of the commission is limited to such
as are made without jurisdiction, or under a mistaken interpretation
ofrthe law, or are so arbitrary and unreasonable that they deprive
a pabty of guaranteed property rights. The scope of review is such
as has been announced from time to time, in cases involving various
situations, and often recently, as in administering statutes enacted
under the police power, duties are increasingly cast upon boards and
commissions.
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Waces—NoNPAYMENT—PENALTY—CONSTITUTIONALITY OF STAT-
ure—M anford v. Memil Singh, District Court of Appeal, Third Dis-
trict of California (Apr. 17,1919), 181 Pacific Reporter, page 8.4.4.—L.
V. Manford proceeded against Memil Singh, his employer, to recover
wages and penalty as provided in chapter 663, Acts of 1911, amended
by chapter 143, Acts of 1915 (repealed and superseded by ch. 202, Acts
of 1919). Judgment had been in Manford’s favor in the court below
and Singh appealed, claiming that the statute was unconstitutional.

The question of constitutionality had been decided in favor of the
law in Moore ». Indian Spring Channel Gold Mining Co., 174 Pac.
378 (see Bul. No. 258, p. 147). However, the defendant claimed a
distinction between the power of the legislature to enact such a law
to govern corporations and its power to control the acts of individ-
uals. He conceded that the act is valid “if it can be reasonably held
that the prompt payment of employee’s wages is a matter that affects
the public generally.”

In upholding the law as accomplishing this end, the court said, in
part:

Its design is to protect the employee and to promote the welfare of
the community. Without defeating that purpose, it should be con-
strued so as to hamper as little as possible the valuable right and
privilege of making contracts. But it is to be observed that the most
formidable objection to the statute derives its principal force from
the supposed hardships of a hypothetical case wherein the employer
is without fault or the employee is guilty of culpable conduct. The
statute is not subject to such reproach. It contemplates that the pen-
alty shall be enforced against an employer who is at fault. It must be
shown that he owes the debt and refuses to pay it. He is not denied
any legal defense to the validity of the claim. Indeed, the fullest
right to contract as to payment 1s but slightly restricted, and an em-
ployer can easily provide in advance for the contingencies that may
arise under the statute. If he refuses to pay what is due as therein
provided, it is not unjust that he should be subjected to a penalty.

W A6ES—PREFERENCE—PRECEDENCE OVER PrIOR LiENs—F lorida Con-
struction & Realty Co. v. Pournell, Supreme Court of Florida (Oct.
31,1918), 80 Southern Reporter, page 54—The above mentioned com-
pany and the Florida Railway sued the Florida Railway Co. and
recovered judgments against it in June, 1913, for the total sum of
$287,687.07. They also succéeded in having the Florida Railway Co.
thrown into the hands of receivers. Pournell and four others were
employed by the Florida Railway Co. as conductors, engineer, and
foreman. Part of their pay was earned before the appointment of
the receiver, but the greater part of it was earned under the receiver.
They brought suit against the Florida Railway Co. and its receiver
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for the amounts due them for services rendered and recovered judg-
ment. The receiver sold some of the railway’s property, receiving
for it the sum of $35,000. Pournell and his coworkers, referred to in
the opinion as the interveners, demanded that their judgment for
wages be paid before the lien of the prior judgments is discharged.
Their demand was granted and this court on appeal affirmed the
judgment, rendering in part the following decision:

The main contention here is that claims of interveners (Pournell
et al.) for services rendered in operating the insolvent railroad should
not have preference over the prior judgment creditors in the proceeds
from the sale of the property after the payment of taxes.

It appears that the services rendered by the interveners were neces-
sary to the business of the insolvent railway company, and that such
services were rendered during the receivership, or perhaps a small
part thereof within a short time prior thereto, when the insolvent
condition of the defendant company existed, as shown in the proceed-
ings taken by the judgment creditors, and that the receiver was asked
for and appointed to operate the railroad for the protection and ben-
efit of the prior judgment creditors and at their instance. Under
these circumstances an equitable preference existed in favor of the
‘interveners.

Waces—RErusaL 10 Pay—Recovery—Siate ex rel. Stephens v.
State Corporation. Commission, Supreme Court of New Mewico
(Now. 21, 1918), 176 Pacific Reporter, page 866 —Stephens had been
employed by the State corporation commission as an assistant rate
clerk when he was discharged. The commission then refused to pay
the salary due him for the month of October, 1917. The fiscal year
closed on November 30, 1917. The State, in the interest of Stephens,
applied for a peremptory writ of mandamus, which was granted on
November 27, 1917. The commissioners, finding a balance of $170
on the fifth fiscal year contingent expense fund, proceeded to buy
postage stamps with it and then answered the writ by saying that
there were no longer any funds with which to pay Stephens’ salary
of $150. The commission later made out a voucher against the fifth
fiscal year contingent expense fund but after the close of the books
for the fifth fiscal year and as a result the voucher was dishonored.
The court then directed that the voucher be made to draw upon the
sixth fiscal year contingent expense fund. The commission appealed.
In allowing the writ the court rendered in part the following
decision :

The first point arising for consideration is as to whether or not
mandamus was the appropriate remedy to compel the issuance to
relator (Stephens) by the corporation commission of the salary
voucher in payment for such services for the month of October, 1917,
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Here there was no question that the appellee (Stephens) had been
employed by the commission as assistant rate clerk at a salary of
$150 per month; that he had performed the services required under
such employment, and that he was entitled to a voucher therefor
clearly. Mandamus was the appropriate remedy to compel the issu-
ance of such voucher; in fact, mandamus was the only adequate
remedy open to him.

The appellee showed beyond a question of doubt, however, that, in
order to exhaust the contingent expense account, it was necessary, on
the last day of the fifth fiscal year, to purchase postage stamps in
excess of the amount of his claim, which stamps were for use, and
could only be used, during the sixth fiscal year, and were consequently
a legitimate charge against the appropriation for that year. In
legal contemplation it 1s as though the appellee had traced just so
much money, instead of postage stamps, into the contingent expense
account for the sixth fiscal year.

In directing the voucher to be designated as payable from the con-
tingent expense account for the sixth fiscal year, the court, sitting on
the equity side, brushed aside all subterfuge and form, and looked
at the naked facts as they really were. Its action, in effect, restored
to the contingent expense account of the fifth fiscal year for the pay-
ment of this voucher, a fund which passed into the contingent ex-
pense account for the sixth fiscal year, and which in equity and good
consclence should be restored.

‘Wages-—RETROACTIVE PAY—DiSCHARGE—VOLUNTARY SEPARATION
FROM . SERVICE—K owalski v. McAdoo, Director General of Railroads,
Supreme Court of New Jersey (July 11,1919), 107 Atlantic Reporter,
page 477 —Kowalski was employed by the Pennsylvania Railroad
Co. as a gang leader. He had been in the service of the company for
some seven years. On May 15, 1918, he was arrested and locked up
for the theft of a pair of shoes from a railroad car. He was con-
victed and paid a fine of $25. His pay prior to his arrest had been
32 cents per hour. By an order, No. 27, May 25, 1918, and Supple-
ment No. 4, July 25, 1918, the Director General of Railroads in-
creased the wages of the railroad employees and provided that said
increases were to be retroactive from January 1, 1918. The provision
of Supplement No. 4 is as follows:

The increase in wages and the rates established shall be effective
as of January 1, 1918, and are to be paid according to the time served
to all who were in the railroad service, or who have come into such
service, and remained therein. A proper ratable amount shall also
be paid to those who for any reason since January 1, 1918, have been
dismissed from the service, but shall not be paid to those who left
it voluntarily. 5 ot

Kowalski brought action for the back pay to which he claimg he

is entitled. He received judgment and the defendant appealed. In
affirming the judgment the court said, in part:
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The only point made and contended for by counsel of appellant
in the court below and now here was, and is, that the plaintiff has
disentitled himself to any of the increase of wages from January 1,
1918, to May 15, 1918, because the plaintiff on May 15, 1918, was
arrested and locked up for an alleged theft of the Uoods of his em-
ployer. and that this in effect was a voluntary leavmg by the plaintiff
of his employment.

There 1s no pretense that the plaintiff did not render loyal and
eflicient service to his employer from January 1, 1918, to May 15,
1918, before he committed the alleged theft. The fact that he was
arrested and locked up on a criminal charge was wholly without any
significance, unless it was shown that the plaintiff created the situa-
tion for the purpose of abandoning the employment of the railroad
company. And this does not appear from the evidence. But, on
the contrary, it appears that the plaintiff’s arrest was caused by the
railroad company, his employer, and it is, therefore, inconceivable
upon what plausible ground it can be even argued that the plaintiff
left his employment voluntarily.

It was further pointed out that a discharge for theft or for in-

efficiency would not bar a claim to the increase, and the judgment
was affirmed.

WAGES—SEAMEN—CONSTITUTIONALITY OF STATUTE—(CONSTRUC-
tioN—Strathearn S. 8. Co., Limited,v. Dillon, United States Supreme
Court (Mar. 29, 1920), 40 Supreme Court Reporter, page 350.—Dil-
lon was a Brltlsh subject who shipped on a Brltlsh vessel in Liver-
pool under shlpplno articles providing for a voyage of not over
three years ending at Liverpool, Enaland Under the agreement he
was to receive no wages until the end of the voyage. When the vessel
arrived at the port of Pensacola, Fla., he demanded of the master of
the vessel one-half of the wages he had thus far earned. This was
done in accordance with the provisions of section 4530 of the United
States Revised Statutes. The master refused to grant the request,
and Dillon brought suit to recover $125, the full amount earned up
to that time. This action was brought in the United ‘States district
court and under a United States statute. Here the decision was
against Dillon, but the court of appeals reversed the court below,
whereupon the company appealed. In rendering the decision of the
Supreme Court in favor of Dillon, Mr. Justice Day, delivering the
opinion of the court, stated the decision in part as follows:

The district court found against Dillon upon the ground that his
demand was premature. The circuit court of appeals reversed this
decision and held that Dillon was entitled to recover. (256 Fed. 631,
168 C. C. A. 25.) A writ of certiorari brings before us-for review the
decree of the circuit court of appeals.

Section 4 of the seamen’s act is an amendment of section 4530 of
the Revised Statutes; it was intended to supplant that section, as
amended by the act of December 21, 1898,
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The section, of which the statute now under consideration is an
amendment, expressly excepted from the right to recover one-half of
the wages those cases in which the contract otherwise provided. In
the amended section all such contract provisions are expressly ren-
dered void, and the right to recover is given the seamen notwith-
standing contractual obligations to the contrary. The language ap-
plies to all seamen on vessels of the United States, and the second
proviso of the section as it now reads makes it applicable to seamen
on foreign vessels while in harbors of the United States. The
proviso does not stop there, for it contains the express provision that
the courts of the United States shall be open to seamen on foreign
vessels for its enforcement. The latter provision is of the utmost
importance in determining the proper construction of this section of
the act. It manifests the purpose of Congress to give the benefit of
the act to seamen on foreign vessels, and to open the doors of the Fed-
eral courts to foreign seamen. No such provision was necessary as
to American seamen, for they had the right independently of this
statute to seek redress in the courts of the United States, and if it
were the intention of Congress to limit the provisions of the act to
‘American seamen, this fcature would have been wholly superfluous.

Apart from the text, which we think plain, it is by no means clear
that if the act were given a construction to limit its application to
American seamen only, the purposes of Congress would be subserved,
for such limited construction would have a tendency to prevent the
employment of American seamen, and to promote the engagement of
‘those who were not entitled to sue for one-half wages under the pro-
visions of the law. But, taking the provisions of the act as the same
are written, we think it plain that it manifests the purpose of Con-
gress to place American and foreign seamen on an equality of right
in so far as the privileges of this section are concerned, with equal
opportunity to resort to the courts of the United States for the en-
forcement of the act. Before the amendment, as we have already
pointed out, the right to recover one-half the wages could not be en-
forced in face of a contractual obligation to the contrary. Con-
gress, for reasons which it deemed sufficient, amended the act so as
to permit the recovery upon the conditions named in the statute. In
the case of Sandberg ». McDonald, 248 TU. 8. 185, 39 Sup. Ct. 84
[Bul. No. 258, p. 141], we found no purpose manifested by Congress
in section 11 to interfere with wages advanced in foreign ports under
contracts legal where made. That section dealt with advancements.
and contained no provision such as we find in section 4. Under sec-
tion 4 all contracts are avoided which run counter to the purposes of
the statute. Whether consideration for contractual rights under en-
gagements legally made in foreign countries would suggest a differ-
ent course is not our province to inquire. It is sufficient to say that
Congress has otherwise declared by the positivé terms of this en-
actment, and if it had authority to do so, the law is enforceable in
the courts.

‘We come then to consider the contention that this construction ren-
ders the statute unconstitutional as being destructive of contract
rights. But we think this contention must be decided adversely to
the petitioner upon the authority of previous cases in this court. The
‘matter was fully considered in Patterson ». Bark Eudora, 190 U. S.
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169, 23 Sup. Ct. 821 [Bul. No. 50, p. 195], in which the previous de-
cisions of this court were reviewed, and the conclusion reached that
the jurisdiction of this Government over foreign merchant vessels
in our ports was such as to give authority to Congress to make pro-
visions of the character now under consideration; that it was for
this Government to determine upon what terms and conditions ves-
sels of other countries might be permitted to enter our harbors, and
to impose conditions upon the shipment of sailors in our own ports,
and make them applicable to foreign as well as domestic vessels.
Upon the authority of that case, and others cited in the opinion
therein, we have no doubt as to the authority of Congress to pass
a statute of this sort, applicable to foreign vessels in our ports and
controlling the employment and payment of seamen as a condition
of the right of such foreign vessels to enter and use the ports of the
United States.

But, it is insisted, that Dillon’s action was premature, as he made
a demand upon the master within less than five days after the vessel
arrived in an American port. This contention was sustained in the
district court, but it was ruled otherwise in the court of appeals.
Turning to the language of the act, it enacts in substance that the
demand shall not be made before the expiration of five days, nor
oftener than once in five days. Subject to such limitation, such de-
mand may be made in the port where the vessel stops to load or de-
liver cargo. It is true that the act is made to apply to seamen on
foreign vessels while in United States ports, but this is far from re-
quiring that the wages shall be earned in such ports, or that the
vessels shall be in such ports five days before demand for one-half
the wages earned is made. It is the wages of the voyage for which
provision is made, with the limitation of the right to demand one-half
of the amount earned not oftener than once in five days. The section
permits no demand until five days after the voyage has begun, and
then provides that it may be made at every port where the vessel
stops to load or deliver cargo, subject to the five-day limitation. If
the vessel must be five days in port-before demand can be made, it
would defeat the purpose of the law as to vessels not remaining that
long in port, and would run counter to the manifest purpose of
Congress to prevent a seaman from being without means while in a
port of the United States.

We agree with the circuit court of appeals of the fifth cireuit,
whose judgment we are now reviewing. that the demand was not
premature. It is true that the circuit court of appeals for the second
circuit held in the case of The Italier, 257 Fed. 712, 168 C. C. A,
662, that demand, made before the vessel had been in port for five
days, was premature; this was upon the theory that the law was not
in force until the vessel had arrived in a port of the United States.
But, the limitation upon demand has no reference to the length of
stay in the domestic port. The right to recover wages is controlled
by the provisions of the statute and includes wages earned from the
beginning of the voyage. It is the right to demand and recover such
wages with the limitation of the intervals of demand as laid down
in the statute, which is given to the seaman while the ship is in a
harbor of the United States.

We find no error in the decree of the circuit court of appeals, and
the same is affirmed. ‘
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Waces—SERvVICES RENDERED BY REQUEST—PRrESUMPTIONS—QUES-
TION FOR J URY— Williams v. Jones, Supreme Court of Kansas (July
5, 1919), 182 Pacific Reporter, page 391 —Jones owned a farm and
desiring to absent himself from the State for a period requested
Williams to look after his stock, alfalfa, and corn. This Williams
did according to his agreement with Jones. The agreement of the
parties made no mention of what Williams was to receive for his
services or how much. Jones claims Williams was to receive noth-
ing for his services, while Williams claims it was agreed that he was
to be paid for his labor. Judgment was rendered in favor of Wil-
liams and on appeal the decision was affirmed. The court said in
part:

Their actual intention was a matter to be determined by the jury
from all that took place between them and the accompanying cir-
cumstances. The findings in question were not that the defendant
had said in so many words that he would pay for the plaintiff’s
services, but that in the situation the jury found to exist an agree-
ment to that effect was reasonably to be implied.

A mere request or direction to the plaintiff to do the work would
be enough to warrant an inference that it was to be paid for, in the
absence of evidence that it was to be gratuitous, or that the plain-
tiff was to be compensated in some other manner. (13 C. J. 241-243,
787; 6 R. C. L. 587, 588.)

Waces—TiveE oF PAYMENT—AMOUNT OF WAaAGES—ACTIONS ,HFOR
NonrPaYMENT—CONSTITUTIONALITY OF Law Proviping Penavrvi—
Davidow v. Wadsworth Mfg. Co., Supreme Court of Michigan (July
20, 1920), 178 Northwestern Reporter, page 776.—Like a number of
other States, Michigan has a law providing for and regulating the
payment of wages of employees in certain employments and fixing a
penalty for the violation of such law.

The statute here involved is act 59, Public Acts of 1913, en-
titled: “An act regulating the time of payment of wages to em-
ployees *  * * and providing a penalty for a violation thereof.”

The third section of the act follows:

Skc. 8. Any employer, mentioned in section 1 of this act, who,
unless prevented by act of God, proceedings in bankruptcy or orders
of process of any court of competent jurisdiction, or circumstances
over which such employer has no control, shall fail to make payment
of the wages due to any such employee, as provided in section 1 of this
act, shall, as liquidated damages for such failure, pay to such em-
ployee for each day that the amount due him remains unpaid, ten
per cent of the amount due him in addition thereto, and said dam-
ages may be recovered in any court having jurisdiction of the SL{I“\llt‘
to recover the amount due to such employee. o
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Davidow had worked for the defendant company as a stenographer
from April 20, 1917, to August 11, 1917, at which time he was dis-
charged. When this occurred there was due him the sum of $12.32,
the wages for four days. The defendant failed to pay this amount
and to date of the trial it still remained unpaid. Judgment was ren-
dered for plaintiff in the sum of $12.32 plus 10 per cent per day,
amounting in all to a sum in excess of $500. The company appealed,
claiming the law was unconstitutional. The court accepted this
contention and modified the decision, limiting the plaintiff’s recovery
to $12.32 and interest. The opinion is in part as follows:

It will be observed that by the title of the act the purpose of the
legislation is to regulate the time of payment of wages to employees
of manufacturing, mercantile, etc., companies or corporations. The
title containg no hint even that failure to comply with the terms of
the statute will render the employer liable to pay more than the
amount of wages due the employee by way of liquidated damages.
The subject of liquidated damages is not mentioned in the title. It
is stated in the title that the act provides a penalty for a violation
thereof. But there is a marked difference between a penalty and
liquidated damages. Section 21 of article 5 of the constitution of
this State provides that “ no law shall embrace more than one object,
which shall be expressed in its title.” Should the subject of llqul-
dated damages have been named or expressed in the t1tle? While it
was not designed to require the body of the act to be a mere repetition
of the title, yet it might be urged that so vital a matter as the addi-
tion of 10 per cent of the amount due for each day that the amount
remains unpaid should have been indicated in the title.

The question whether the burden imposed by this statute upon the
defaulting em%jloyer is in any sense liquidated damages may well be
considered. Were we dealing with a contract between private par-
ties where similar language was used, we would not hesitate to hold
that the sum here imposed was a penalty and not liquidated damages.
(Jaquith ». Hudson, 5 Mich. 123.)

Here there is no penalty provided for in the act. A penalty must
be expressly created and imposed by statute, and can not be raised
or extended by implication. (13 Am. & Eng. any of Law (2d ed.)
55, and cases cited.) It has been held that where liquidated damages
are claimed for the nonpayment of a sum of money, and such dam-
ages exceed the lawful rate of interest, they are necessarily in viola-
tion of the law of usury, and will not be allowed. See 13 Cyc 101,
note 56. Here by the terms of this anomalous statute there is no at.
tempt to 1mpose a penalty, but the term “liquidated damages for
such failure ” is used.

We are of the opinion that the statute under consideration consti-
tutes class legislation of the most objectionable kind. The classifica-
tion 1s ‘II'bltI‘dI‘y and oppressive and without any valid reason for
its basis. It seeks, under the guise of liquidated damages, to im-
ppse a penalty for the benefit of the employee, not provided for in
the act, which is confiscatory and unreasonable.

The ]udoment of the court below will be reversed, and, as the case
is here upon case made, judgment may be entered in thls court for
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the plaintiff for the sum of $12.32, with interest thereon from August
13, 1917, with costs to appellant.

Waces—Vacarions—Ricar or EMmprovee 10 Pay DuriNe Vaca-
tioN—Vaile v. Walker Const. Co., District Court of Appeals, Second
District, California (Dec. 1, 1919), 186 Pacific Reporter, page 602.—
This action is upon a contract of employment wherein Vaile seeks
to recover a certain sum of money which he claims is due him as
wages. In defense of this action the defendant employer claims that
Vaile is not entitled to be paid for time spent by him on vacation,
and that he should not be permitted to calculate such wages as a
part of the sum he claims is due him. On this point the court ruled
as follows: ‘

Appellant’s contention that plaintiff was not entitled to compen-
sation for periods of time in each year covered by his service during
which he was on vacation is without merit. The evidence shows that
the vacations taken by him were not only in accordance with the
prevailing custom in the employment in which plaintiff was en-
gaged, but that defendant, as such employer, in each case assented
thereto, and, except as to the last year, paid his full salary, thus
recognizing his right to take a vacation without any deduction from
his salary.

WorkMaN’s CoMPENSATION—ADMIRALTY—CONSTITUTIONALITY,. OF
AMENDMENT TO Jupicial. Cobe—A nickerbocker Ice Co. v. Stewart,
United States Supreme Court (May 17, 1920), 40 Supreme Court
Leporter, page 438—William Stewart, while employed by the
Knickerbocker Ice Co. as a bargeman, and while he was doing work
of a maritime nature fell into the Hudson River and was drowned.
His widow elected to take compensation under the State workmen’s
compensation act and was allowed an award. The employer ap-
pealed from this award, first to the appellate division of the New
York Supreme Court and thence to the court of appeals, but in each
case the award of the industrial commission allowing compensation
was affirmed. Thereupon the employer took the case to the United
States Supreme Court on a writ of error. The Supreme Court re-
versed the decision of the New York Court of Appeals and remanded
the case for further proceedings. A dissenting opinion was rendered
by Mr. Justice Holmes, in which Justices Pitney, Brandeis, and
Clarke concurred. These same justices dissented in the opinion handed
down in the case of Southern Pacific Co. v. Jensen, 244 U. S. 205,
37 Sup. Ct. 524 (see Bul. No. 246, p. 203).

When New York first passed a workmen’s compensation law its
constitutionality was assailed in the United States Supreme Court
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in the Jensen case, in which the State courts had affirmed an award
for maritime injuries, and the law was declared unconstitutional
because it compulsorily included employers engaged in maritime
work as well as those engaged in industrial enterprises. This inclu-
sion of maritime. cases was held to be an invasion of the exclusive
jurisdiction vested in the Federal courts under section 2, Article 111,
of the Federal Judicial Code. Subsequent to the decision rendered
in the Jensen case Congress amended clause 3 of section 256 of the
Judicial Code, which contains a saving clause allowing suitors to
choose whether to sue in admiralty or at common law by adding
thereto the following: ‘ And to claimants the rights and remedies
under the workmen’s compensation laws of any State,” so that the
third clause reads as follows:

The district courts shall have original jurisdiction as follows:

Third. Of all civil causes of admiralty and maritime jurisdiction,
saving to suitors in all cases the right of a common-law remedy where
the common law is competent to give it, and to claimants the rights
and remedies under the workmen’s compensation laws of any State.

The ice company in this case contended that the New York work-
men’s compensation law did not in any way apply to it notwith-
standing the amendment to the Judicial Code above quoted. It based
its case almost entirely upon the decision in the Jensen case, and
maintained that Congress had no authority to make the workmen’s
compensation laws of any State applicable to admiralty or maritime
cases. In this contention the company was upheld by the Supreme
Court, which declared the aforementioned amendment to the Judicial
Code unconstitutional and void. Mr. Justice McReynolds, who
rendered the majority opinion, said in part:

The act [amendment to clause 3, sec. 256, Judicial Code] only un-
dertook to add certain specified rights and remedies to a saving clause
within a code section conferring jurisdiction. We have held that
before the amendment and irrespective of that section, such rights
and remedies did not apply to maritime torts because they were in-
consistent with paramount Federal law—within that field they had
no existence. Were the words therefore wholly ineffective? The
usual function of a saving clause is to preserve something from im-
mediate interference—not to create; and the rule is that expression
by the legislature of an erroneous opinion concerning the law does
not alter it.

Neither branch of Congress devoted much debate to the act under
consideration—altogether, less than two pages of the Record. The
Judiciary Committee of the House made no report; but a brief one
by the Senate Judiciary Committee probably indicates the general
legislative purpose. And, with this and the accompanying circum-
stances, the words must be read.

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



304 DECISIONS OF COURTS AFFECTING LABOR.

Having regard to all these things, we conclude that Congress
undertook to permit application of workmen’s compensation laws
of the several States to injuries within admiralty and maritime juris-
diction; and to save such statutes from the objections pointed out
in Southern Pacific Co. ». Jensen. It sought to authorize and sanc-
tion action by the States in prescribing and enforcing, as to all
parties concerned, rights, obligations, liabilities, and remedies de-
signed to provide compensation for injuries suffered by employees
engaged in maritime work.

And so construed, we think the enactment is beyond the power of
Congress. Its power to legislate concerning the rights and liabilities
within the maritime jurisdiction and remedies for their enforcement,
arises from the Constitution as above indicated. The definite object
of the grant was to commit direct control to the IFederal Government ;
to relieve maritime commerce from unnecessary burdens and dis-
advantages incident to discordant legislation; and to establish, so
far as practicable, harmonious and uniform rules applicable through-
out every part of the Union.

The dissenting opinion, as presented by Mr, Justice Holmes, after
reciting the reference to the amended sections of the Judicial Code,
continues in part as follows:

Those sections in similar terms declared the jurisdiction of the
district court and the exclusive jurisdiction of the courts of the
United States, “ of all civil cases of admiralty and maritime juris-
diction, saving to suitors in all cases the right of a common-law
remedy where the common law is competent to give it.” The amend-
ment added, “and to claimants the rights and remedies under the
workmen’s compensation laws of any State.” T thought that claim-
ants had those rights before. I think that they do now, both for the
old reasons and for the new ones.

I do not suppose that anyone would say that the words, “ The
judicial power shall extend to all cases of admiralty and maritime
jurisdiction,” Constitution, Article ITI, section 3, by implication en-
acted a whole code for master and servant at sea, that could be modi-
fied only by a constitutional amendment. But somehow or other
the ordinary common-law rules of liability as between master and
servant have come to be applied to a considerable extent in admiralty.
If my explanation, that the source is the common law of the several
States, is not accepted, I can only say, I do not know how, unless
by the fiat of the judges. But surely the power that imposed the
obligation can change it, and I suppose Congress can do as much as
the judges who introduced the rules, for we know that they were
introduced and can not have been elicited by logic alone from the
meédieval sea laws.

But if Congress can legislate it has done so. It has adopted stat-
utes that were in force when the act of October 6, 1917, was passed,
and to that extent has acted as definitely as if it had repeated the
words used by the several States—not an unfamiliar form of law.
[Cases cited.] An act of Congress, we always say, will be construed
so as to sustain it, if possible, and therefore if it were necessary, the
words “ rights and remedies under the workmen’s compensation laws
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of any State ” should be taken to refer solely to laws existing at the
time, as it certainly does at least include them.

The only question before us is whether the words in the Constitu-
tion, “ The judicial power shall extend to * * * all cases of ad-
miralty and maritime jurisdiction” prohibit Congress from passing
a law in the form of the New York workmen’s compensation act, if
not in its present form, at least in the form in which it stood on Oe-
tober 6, 1917. I am of the opinion that the New York law at the
time of the trial should be applied and the judgment should be
affirmed.

It is interesting to note in connection with the foregoing decision
that of the Supreme Court of California, in the case Sudden &
Christenson v. Ind. Com., 188 Pac. 803, rendered March 13, 1920,
some weeks prior to the action of the Supreme Court of the United
States, involving the same points. The California court reached the
same conclusion of unconstitutionality, using the same reasoning,
and arguing against the findings of the Court of Appeals of New
York from which the ice company had appealed.

WorkMEN’s COMPENSATION—AGRICULTURAL LaBor—Fi1sm Farn-
ixe—Arobitzsch v. Industrial Accident Commission et al., Supreme
Court of ('alifornia (Nov. 19, 1919), 185 Puacific Reporter, page
396 —Krobitzsch conducted a trout farm on which he raised trout
for domestic use, and to take charge of which he employed one
Starkey. While Starkey was engaged in removing some brush and
fernbrakes from the vicinity of a flume he fell from the wagon with
which he was hauling away the brush and was injured by a pitchfork
falling upon him. Later he died from his injuries, and upon mak-
ing claim therefor his widow was granted an award of compensation
and for funeral expenses under the workmen’s compensation act of
1917. The employer applied for certiorari to review the award, de-
claring that it should not have been granted as the work Starkey was
doing when injured was “fish farming,” an occupation claimed to be
excluded from the benefits of the compensation act by virtue of sec-
tion 8, subdivision “ «,” part of which reads as follows:

* #* % Excluding any employee engaged in household domestic
service, farm, dairy, agricultural, viticultural, or horticultural labor,
in stock or poultry raising. * * #

The court refused to accept this construction of the statute and
affirmed the award, saying in part:

We are of the opinion that the petitioner is not entitled to exemp-
tion under the provisions of this act. It seems clear beyond question
that the legislature did not intend to use in a general sense the terms
employed in describing the excluded classes. If that had been the
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intention of the legislature, it would not have used the terms “ farm,
dairy, agricultural, viticultural, or horticultural labor,” for “ farm
labor ” would, in the broad sense, include labor engaged in dairying,
agriculture, horticulture, stock raising, and poultry raising and any-
thing which can be defined as cultivation of the soil. (19 Cyc. 456;
2 C. J.988.) The very wording of the clause of the act upon which
petitioner relies shows that the legislature was giving a restricted
meaning to the term employed and was segregating into certain
definite and exclusive classes all kinds of “labor ” which, in the broad
and unrestricted sense, would come under the head of farming.
“Farm labor” must, we think, be taken in its ordinarily accepted
meaning as labor engaged in the production of hay, grain, vegetables,
and the like by the tillage of the soil.

WorgmeN’s CoMPENSATION—AGRICCLTURAL Lapor—Ice Harvest-
NG—EMpPLoYMENT For PrOUNIARY GAIN—M ullen v. Littie, Supreme
Court of New Yorlk, Appellute Division, L hird Departinent (Jan. S,
1919), 173 New York Supplement, page 578 —Mullen was employed
by Little as a farm laborer and was engaged at the time of the injury
in unloading ice from a sleigh into an ice house by means of a skid.
The skid was a makeshift affair and was too long, so that when ice
slid over it the end which rested on the sleigh flew up into the air as
the ice left the end inside the ice house. A piece of ice became
wedged in the doorway and Mullen attempted to release it with his
foot. When the piece became disengaged the skid flew up into the
air and threw Mullen into the ice house injuring him. He was
awarded judgment in the lower court, and on appeal the decision
was reversed because Mullen was deemed guilty of negligence. In
reply to Mullen’s plea that the compensation law applied and there-
fore proof of negligence was no bar to recovery, the court said:

The plaintiff urges that the question of contributory negligence
is eliminated, for the reason that the case falls within the workmen’s
compensation law (Consol. Laws, c. 67), and, if so, section 11 makes
that question unimportant. Ice harvesting is a hazardous employ-
ment under that act, but such employment was not in this instance
“carried on by the employer for pecuniary gain.” within the mean-
.ing of the statute (sec. 8, subd. 5). The plaintiff was in reality a
farm laborer (sec. 3, subd. 4), and the ice was being stored for nse
on the farm, and only as incidental to farm purposes. Hence the
case is not within the act.

WorkMEN’S COMPENSATION — AGRICULTURAL LaBor — THuresHING
MacuiNes—Jones et al. v. Industrial Commission of Utah et al.,
Supreme Court of Utah (Jan. 30, 1920), 187 Pacific Reporter, page
833.—The appellant Jones and a number of other farmers together
purchased a threshing machine and employed Rowley to assist in

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 307

operating it. The machine was purchased primarily for the purpose
of threshing the crops of the owners. While the machine was being
used to thresh the ¢rop of a son and renter of one of the owners,
Rowley was so injured that he died.

The owners of the threshing machine had not elected to come
under the compensation law at the time of the accident. Afterwards,
acting upon legal advice, they procured insurance under the indus-
trial act and engaged in custom work during the remainder of the
season. The industrial commission held that inasmuch as the work
being done at the time of the injury was for a nonowner the machine
was being used for commercial threshing and that Rowley was not
an agricaltural laborer such as to exclude his dependents from com-
pensation under the workmen’s compensation act. An award for
compensation was accordingly made. The owners appealed and the
award was annulled. The decision is in part as follows:

The statute expressly excludes from its operation “agricultural
laborers and domestic servants.” (Compensation Laws, section 3111,
as amended in Session Laws 1919, page 156.)

The number of adjudicated cases respecting questions analogous to
the one here presented is exceedingly limited. This should not be a
matter of wonder when we consider that workmen’s compensation
laws are, in most cases, of comparatively recent origin. We have
found no case substantially identical in its facts with the present
case. The nearest analogy we have been able to find are cases in’
which threshing machines or other farm machinery have been de-
voted entirely to custom work for the community, instead of being
used principally on the crops of those who own the machine. Fven
as to those cases there is a marked conflict among the authorities.
Some of the cases hold that when a farm muachine, such as a hay
baler, corn shredder, or threshing machine, is used even for custom
Vork the business is farm work, and the employees emaployed thereon
are farm laborers. Other eases take the contrary view. We find no
case whatever which holds that the work is not farming, and the em-
ployees not farm laborers, where the machine is used primarily by
the owners for use on their own farms.

In the instant case we need not go to the full extent to which the
Supreme Courts of Minnesota and Iowa and the Industrial Accident
Commission of California have gone, for, as manifestly appears, the
employers in all of those cases were engaged in custom work for the
farmers of the community, or, as our own industrial board calls it.
“ecommercial business.” There is no pretense that owners of the
machine in the cases referred to purchased the same primarily for
their own use as farmers, or that they were owners of farms upon
which the machines could be used. Notwithstanding this the courts
and commissions referred to held that they were engaged in farming
business and their employees farm laborers.

We hold, however, that in the case at bar, the commission itself
having found that the owners of the machine purchased the same
primarily for the purpose of threshing their own grain and used it
principally for that purpose, such primary purpose becomes con-
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trolling in determining the nature and character of their business
within the meaning of the industrial act.

For the reasons stated the findings, conclusions, and award made
by the defendant commission are set aside and annulled.

WorgMEN’s COMPENSATION—ATTORNEY’S FEEs—EFrFeECcT oF CoON-
TRACT—R awlings v. Workmen’s Compensation Board, Court of Ap-
peals of Hentucky (Mar. 2, 1920), 218 Southwestern Reporter, page
985.—Rawlings, an attorney at law, was employed without solicita-
tion of the business on his part, by Maxwell and four others to rep-
resent them before the workmen’s compensation board in proceedings
for compensation. He made a written contract with each of the five
employees for a fee within the statutory limits as allowed under sec-
tion 4942 of the Kentucky statutes, which is as follows:

All fees of attorneys and physicians and.charges of hospitals under
this act shall be subject to the approval of the board. No attorney’s
fees shall be allowed or approved against any party or parties not
represented by such attorney nor exceeding an amount equal to 15
per cent of the amount of the first $1,000 or fraction thereof recov-
ered, or 10 per cent of the excess of such recovery, if any, over $1,000.
The board may deny or reduce the attorney’s fee upon proof of solici-
tation of employment.

In granting the employees their awards the board refused to grant
Rawlings the fee fixed by the contracts, but awarded him a materially
reduced sum. He sued for a writ of mandamus against the board to
compel the payment of the contract fee. Judgment was rendered for
the board, and he appealed. In affirming the decision the court of
appeals said in part:

Our construction of this section is that the board in the exercise of
a sound diseretion and after a careful consideration and understand-
ing of the facts and circumstances may reduce the contract compen-
sation agreed to be paid an attorney, although it does not exceed the
statutory amount or there be any evidence that the employment was
solicited and, of course, if no contract was entered into between the
attorney and the client, would likewise have the power to fix the fee
at a reasonable sum.

We think the legislature intended in this section: (1) To limit the
fees that attorneys might have; (2) to give to the board the power to
reduce the fee below the statutory limit, even when it was agreed to
by contract, and (3) to deny altogether the fee if it should appear
the employment was solicited. The whole purpose and intention of
the act was to lodge large power and discretion in the board, except
in cases where the powers were specifically described by the statute.

We are also of the opinion that the remedy of an attorney who
feels himself aggrieved by the action of the board in allowing a
smaller fee than he considers himself entitled to have is by appeal
from the action of the board to the circuit court. Where a party has
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an adequate remedy by appeal it is well settled that mandamus will
not lie.

WoreEMEN’s COMPENSATION—ATTORNEY’S FEES—RECOVERY OF CoM-
PENSATION—J ohanson v. Lundin Bros. et al., Supreme Court of Min-
nesota (Dec. 19, 1919), 175 Northwestern Reporter, page 30%.—
Johanson was injured while in the employ of Lundin Bros. In set-
tlement of compensation the employer agreed to pay Johanson $11
per week until his disability should cease. This agreement was ap-
proved by the district court. Payments were discontinued on March
6, 1917, because as the employer stated Johanson had recovered from
his disability. Johanson’s attorney secured an order to show cause
and a hearing was had thereon, wherein a receipt for $22, dated April
20, 1917, and signed by Johanson, releasing the company from all
further liability for the payment of compensation was produced.
The attorney then asked leave to file his application for attorney’s
fees, which was granted. Thereafter proceedings were had on the
application, and it was disallowed upon the ground that he was not
entitled to recover attorney’s fees under the workmen’s compensation
act. The court declared that attorney’s fees are not allowed in ordi-
nary civil actions and can be allowed only when authorized by
statute.

WorgMEN’s CoMPENSATION-—A WARD—DBasis—AveErace WEERLY
Waces—Remo v. Skenandoa Cotton Co. et al., Supreme Court of
New York, Appellate Division, Third Depariment (Nov. 12, 1919),
179 New Y ork Supplement, page 46.—Remo was injured by an acci-
dent arising out of and in the course of his employment with the
cotton eompany, and upon bringing the proper proceedings he was
awarded compensation under the workmen’s compensation act. The
award was based on an average weekly wage computed according to
subdivisions 1 and 2 of section 14 of the workmen’s compensation
act (Consol. Laws, ch. 67), which provide that the average weekly
wages of an employee who works at the same occupation for a year
shall be arrived at by multiplying the daily wage by 300 and divid-
ing by 52. Remo worked at night, 12 hours per day or 60 hours per
week, but he only worked five nights a week. The employer and its
insurance carrier appealed from the award, declaring that the aver-
age weekly wages were incorrectly computed. They state that as
Remo had worked only five days a weck his average weekly wages
should have been computed according to subdivisions 3 and 4 of sec-
tion 14 of the act. The employer submitted a statement showing
Remo’s actual earnings plus a 12 per cent bonus which the company
allowed its employees to have amounted to $826 for the year preced-
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ing the injury. This statement was undisputed. The court adopted
the employer’s view of the matter and ordered the award modified,
saying in part:

According to the statement, the correctness of which is undisputed,
the claimant earned, during the year prior to the accident, with bonus
figured in, the sum of $826, which, divided by 52, made an average
weekly wage of $15.89. As the claimant regularly worked no more
than 5 days a week, the methods of calculation given in subdivisions
1 and 2 of section 14 of the workmen’s compensation law could
“ not reasonably and fairly be applied.” Therefore the provisions of
subdivisions 8 and 4 of that section, which require that the sum
which “ shall reasonably represent the annual earning capacity ” be
taken as a basis, and divided by 52, to determine the average weekly
wages, became applicable. As said in Matter of Littler ». Fuller Co.,
223 N. Y. 369, 119 N. E. 554 :

“If the nature of the employment does not permit steady work
during substantially the whole of the year, the annual earning ca-
pacity of the injured employee in the employment is the proper basis
of compensation. (Section 14, subd. 8.) The true test is this: What
were the average weekly earnings, regard being had to the known and
recognized incidents of the employment, including the element of
discontinuousness ?”

Since the actual annual earning capacity of the injured employee
was $826, and his weekly wages were $15.88, the amount which should
have been allowed to the claimant was two-thirds thereof, or the sum
of $10.59 per week for 244 weeks.

The award should be modified accordingly. All concur.

WorgmEN’s COMPENSATION—A WARD~~Basis—DBoarp—Picanards v.
Emerson Hotel Co., Court of Appeals of Maryland (Nov. 13,
1919), 108 Atlantic Reporter, page 483.~The appellant, Picanardi,
was employed by the defendant as a baker at a wage of $50 per
month and board. While engaged at his work he got his hand
caught in a bread mixer and injured, resulting in a permanent par-
tial disability. The State industrial accident commission awarded
him compensation without, however, taking into consideration in the
computation of the weekly amount to be paid, the value of the board
which he received in part payment for his services. He appealed
to the Baltimore city court.and from that court to the court of ap-
peals, but in each case the award was affirmed on the ground that the.
money value of the board not having been fixed at the time of the
hiring the board could not be regarded as part of the wages. The
opinion was rendered by Judge Burke, who quoted with approval
from the opinion in the court below in part as follows:

I can only repeat that T think we are not permitted to suppose
that the legislature meant to have the funds provided to pay losses
calculated upon a smaller basis than that allowed for the calculation
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of the losses themselves. That is equivalent to saying that “ average
weekly wages,” under section 35, in which the scale of beneﬁts 18
fixed, means wages in money or other things which have been given
a fixed money value at the ‘outset, just as it does in the earlier sec-
tions concerning the making up of the State accident fund and the
provision of adequate insurance. This is confirmed by the letter of
the statute In section 17 “ percentage of pay roll ” and * percentage
of wages” are used as synonymous terms. And we seem to have a
similar identity of measure 1 section 35 itself, for there it is pro-
vided that the allowancé of “50 per cent of the av erage weekly
wages ” for permanent total disability shall not be less than a mini-
mum of $5 per week, “unless the employee’s established weekly
wages are less than five dollars per week.” It would be straining
these last words to interpret them as including board of undeter-
mined value if such an element entered into the employee’s agree-
ment.

Continuing, Judge Burke said:

The compensation to which the appellafit was entitled as provided
by section 35 of the act