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BULLETIN OF THE 

U. S. BUREAU OF LABOR STATISTICS.

NO. 290. WASHINGTON. J a n u a ry , 1922.

REVIEW OF DECISIONS OF COURTS AND OPINIONS 
AFFECTING LABOR, 1919-1920.

INTRODUCTION.

This bulletin is the eighth in the series devoted exclusively to the 
presentation of court decisions, the preceding numbers being 112,152, 
169, 189, 224, 246, and 258. The foregoing bulletins appeared annu­
ally, but for a variety of reasons the publication of a bulletin for 1919 
was omitted and the material for that year is now combined with the 
material for the year 1920. The first bulletin noted bears date of 1912, 
prior to which time decisions of this nature appeared in practically 
every issue of the bimonthly bulletins, ending with No. 100. Brief 
statements of the most important cases are given in the M o n t h ly  L a ­
b o r  R e v i e w  of the bureau as soon as they come to the knowledge of the 
office, but these cases are also included in the annual summary. No at­
tempt is made to cover the entire list of decisions handed down by the 
State and Federal courts, representative types being usually sought 
for. In a few classes of cases, however, such as those construing 
workmen’s compensation laws., those relating to labor organizations, 
and those involving important questions in interstate commerce, n 
more general inclusiveness is practiced. The decisions used are mainly 
those handed down by Federal courts and the State courts of last 
resort, though in some cases opinions of subordinate courts of 
appellate jurisdiction are used, notably of the Supreme Court of 
New York. Opinions of the Attorney General of the United States 
construing Federal labor legislation are also reproduced if of suf­
ficient general interest.

The opinions and decisions are presented in abridged form, the 
facts being stated in most cases in the language of the editors, with 
quotations from the language of the court, though occasionally the 
conclusion reached is indicated without such quotation. The sources 
used are the same as in the past, i. e., the National Reporter System, 
published by the West Publishing Co,, and the Washington Law

19
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20 REVIEW OF DECISIONS OF COURTS AND OPINIONS.

Reporter for the District of Columbia. With a few exceptions the 
cases used are those which were published during the calendar years 
1919 and 1920, the volumes covered being as follows:

Opinions of the Attorney General, volume 31 and volume 32 to 
page 368.

Supreme Court Reporter, volume 39, page 21, to volume 41, 
page 64.

Federal Reporter, volume 253, page 481, to volume 268, page 96.
Northeastern Reporter, volume 121, page 81, to volume 128, 

page 800.
Northwestern Reporter, volume 169, page 577, to volume 179, page 

1023.
Pacific Reporter, volume 176, page 321, to volume 192, page 560.
Atlantic Reporter, volume 104, page 896, to volume 111, page 688.
Southwestern Reporter, volume 206, page 577, to volume 225, 

page 288.
Southeastern Reporter, volume 97, page 609, to volume 104, 

page 785.
Southern Reporter, volume 80, page 25, to volume 86, page 448.
New York Supplement, volume 172, page 817, to volume 184, 

page 832.
Washington Law Reporter, volumes 47 and 48.

OPINIONS OF THE ATTORNEY GENERAL.
The opinions of the Attorney General of the United States are 

rendered on request of the President or certain officers of the Gov­
ernment and are usually limited to a specific case, though some of 
them are of general application. It occurred that during the period 
covered by the present bulletin no question was submitted in the 
labor field that called for a pronouncement of special interest, so) 
that only the following notes are given. The Government control 
of the railroads during the war raised the question of the status! of 
railroad employees in connection with the civil service, the decision 
being that they were not covered (31 Op. 530). Another question 
arising out of the same situation was as to the relation of the Director 
General to the United States Employees’ Compensation Commission. 
It was held that the Government control, which involved the bring­
ing of actions for damages directly against the Director General, did 
not deprive the commission of its power to require a compensated 
employee to assign to the commission his right of action to prosecute 
the same where the injury was due to negligence of the railroad as 
a third party (31 Op. 365). Other decisions under the compensation 
act were to the effect that an assistant United States district attorney 
was not an employee under the act, but was an officer of the United
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OPINIONS OF ATTORNEY GENERAL. 2 1

States (81 Op. 201). A  like conclusion was reached with regard to 
a surgeon in the Public Health Service,, he having been appointed 
by the President by and with the advice and consent of the Senatei 
(31 Op. 184).

The status of a State compensation fund was considered (31 Op. 
308), the Pennsylvania Compensation Insurance Fund being held not 
subject to taxation under the income tax act of September 8, 1916; 
nor are policies of insurance issued by the State under the compen­
sation act subject to the special tax placed upon insurance policies by 
the war revenue act of October 3, 1917.

The act of Congress authorizing a suspension of the eight-hour 
law in time of a national emergency, in the case 'of “ persons em­
ployed upon” contracts with the United States was held to include 
only the “ persons” referred to in the law—i. e., laborers and me­
chanics. Overtime pay for work in excess of eight hours was there­
fore only to be given in the case of such classes of workers ;(31j 
Op. 144).

The retirement act for United States employees was construed in 
an opinion appearing in volume 32 of the Opinions of the Attorney 
General, the law being held not to provide retirement but to compel 
dismissal of employees who had reached the age of TO years without 
having rendered the 15 years of service which creates eligibility for 
retirement on annuity (p. 203) ; another opinion (p. 207) declares 
the authority of the President to extend the provisions of the retire­
ment act to employees in the service of the United States who have 
not been included in the classified service. Deputy collectors of 
internal revenue and prohibition officers, not being definitely included 
under the civil service act and rules, are not within the scope of the 
retirement act regardless of whether or not they were in fact ap­
pointed in accordance with civil service rules (p. 273). The enforce­
ment officers and employees under the national prohibition act were 
said in the same opinion to be required to be appointed with certain 
exceptions under the civil service act and rules, so that such of them as 
must be so appointed are within the provisions of the act. Unskilled 
laborers in the employment of the Superintendent of the United 
States Capitol Building and Grounds are covered (p. 311).

As already stated, no text of opinions is reproduced in the present 
bulletin.

DECISIONS OF THE COURTS.

ALIENS.

The subject of immigration under contract to perform labor was 
before the United States Circuit Court of Appeals in the case of an 
accountant who had come from Canada to work in a branch of a
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Canadian bank opened in New York City. It was held (United 
States V: Union Bank o f Canada, p. 71) that the employee was not 
a manual laborer and therefore not covered by the act. In the same 
decision the court passed upon another case (United States v. Royal 
Dutch West India Mail Co., p. 71), the Government having taken 
an appeal from a decision by the district court (noted at page 48 of 
Bulletin No, 258). It was there held that a clerk cOming from Hol­
land to work for a time in New York in a branch office of the em­
ploying company had not been induced to immigrate to perform 
labor in this country in violation of the law; this decision was on 
appeal affirmed.

The same provision of the law was involved in another case (United 
States v. International Silver Co., p. 71), the decision being rendered 
by a district court. British subjects resident in Nova Scotia had cor­
responded with a Connecticut employer and had come expecting 
work. A  strike prevented their employment and they returned home, 
but the Government brought suit for a violation of the law by the 
company. The judgment was adverse to the prosecution, no sufficient 
cause of action appearing.

CONTRACT OF EMPLOYMENT.

ENFORCEMENT.

The enforeibility of a contract made and performed in one State 
{Idaho), but sued upon in another State (Washington), where it was 
invalid, was considered in Hatcher v. Idaho Gold & Ruby Mining Co. 
(p. 84). The labor performed was to be paid for partly in commis­
sary supplies* which might be done in Idaho, but not in Washington. 
However, the supreme court of the latter State construed the action of 
the parties in making their contract in a State where it was legal as 
placing them voluntarily under the rule of law in that State, so that 
the contract should be upheld.

Failure to carry out a contract of hire on the strength o f which 
advances had been made was held (State v. Oliva, p. 85) not punish­
able under a Louisiana statute, which was held to be unconstitutional 
as in effect establishing a condition of peonage. A like contention 
of the defendant was made in an Arkansas case (Johns v-. Patterson, 
p. 86), where a suit was brought against an employer who accepted 
the services of a laborer who had abandoned his contract while in 
debt to a prior employer. The court found the rule in this case to be 
different, the act in question being constitutional; however, the judg­
ment of the lower court against the second employer was reversed 
on account of the errors in the instructions given by the judge. A 
quite similar case was that of Shaw v. Fisher (p. 87), where a 
second employer was sued for enticing and harboring an employee.

22 REVIEW OF DECISIONS OF COURTS AND OPINIONS.
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ALIENS. 23

Judgment was in the plaintiff’s favor in the trial court, but the 
Supreme Court of South Carolina reversed the judgment, finding 
that the second employer had merely accepted the services of an 
employee who had left the earlier employment on his own motion.

An implied obligation of the employee is not to disclose trade 
secrets where learned in confidential relations with his employer. In 
a case of this nature (Vulcan Detinning Co. v. Assman, p. 93) a 
workman leaving employment was held to trial for disclosure of 
trade secrets and resultant damages.

The relation of employer and employee was held not to exist in the 
case of a pupil conductor on a street ear for the purpose of receiving 
instruction with a view to qualifying for employment; but his posi­
tion was said to be different from that of a mere licensee, and a judg­
ment in his favor was affirmed where an injury resulted from the 
company’s negligence (Fineberg v. Public Service R. Co., p. 89).

BREACH.

An apprentice agreement in which a father contracted to be liable 
for the payment of $100 if his son should not live up to the contract 
was held to be binding in Putnam Machine Co. v. Mustakangas (p. 
77), the decision of the court below being modified so as to require 
payment of the full amount agreed upon. Where a workman had 
been required to deposit a $50 Liberty bond as security for the per­
formance of a contract to work to the end of the season, and never­
theless struck and left employment, the court held that the per­
formance of the contract was several, so that payment should be made 
for all services rendered; however, the bond was held forfeited be­
cause the full measure of service had not been rendered (Englander 
v. Abramson-Kaplan Co.., p. 78).

Breach by the employer was held to make him liable where a sales­
man was discharged after working for three months on a two-year 
contract, the discharge being attributable to the bad state of busi­
ness necessitating retrenchment (Dunbar v. Orleans Metal Bed Co., 
p. 79). A like judgment ensued in another case (Lyons v. Pease 
Piano Oo., p. 80), in which a contract was construed to be for a 
yearly hiring, while the employer claimed that it was terminable 
at will.

Where a seaman was discharged in violation of an oral contract 
made in California, where contracts continuing more than a year 
are void unless in writing, it was held that the maritime, law con­
trolled, no services being performed within the State, so that dam­
ages would lie for the breach {Union Fish Co, v. Erickson, p, 88),
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24 REVIEW OF DECISIONS OF COURTS AND OPINIONS.

COLLECTIVE AGREEMENTS.

The validity of a collective agreement is upheld in Moody v. Model 
Window Glass Co. (p. 81), where it was shown to be a mutual under­
standing that waiting time should be compensated where the em­
ployer failed to furnish work at the time agreed upon. Like value 
was attached to an agreement made as to the employment of rail­
road conductors, guaranteeing seniority rights, etc. In the case In 
hand the plaintiff was not a member of the union with which the 
agreement was made, but its terms were held to control all employ­
ment of that class by the employer affected (Gregg v. Starks, p. 82).

BLACKLISTING.

A statute of Oklahoma practically reads into the contract of em­
ployment a term requiring the granting of a service letter on the 
termination of employment. The constitutionality of this law was 
upheld (Dickinson v. Perry, p. 90) and a judgment for damages 
affirmed where it appeared that the letter granted misstated the 
facts and amounted to a blacklisting of the employee.

Placed here for lack of a better classification is the case Putnal v. 
Inman (p. 73), in which it was held that a credit list among the 
merchants of a town was not libelous, it. being a privileged commu­
nication.

COMPULSORY W ORK LAW .

Delaware was one of a number of States which during the war un­
dertook to secure productive labor from all male residents between 
fixed ages. The statute was declared constitutional (State v. Mc­
Clure, p. 74). This opinion is in opposition to that of the Supreme 
Court of West Virginia in discussing a similar law of that State 
(Ex parte Hudgins, p. 76).

EMPLOYMENT OFFICES.

An ordinance of the city of Denver regulating the activities of 
private employment agencies was held not to apply to a “ Business 
Exchange Corporation,” which placed only persons seekingv clerical 
and technical positions (Wilson v. City and County of Denver, 
p. 151). A law of South Carolina fixes a license fee of $2,000 per 
year for persons securing workmen to go outside the State for 
service of others. This act was held constitutional in State v. 
Reeves (p. 151), as against the contention that the fee was prohibi­
tive and discriminatory.
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W AGES.

MINIMUM WAGES.
s .

The Minimum Wage Commission of Minnesota was made the 
defendant in a case (G. O. Miller Telephone Co. v. Minimum Wage 
Commission, p. 291) in which the validity of orders issued by it was 
challenged. The court below granted a temporary injunction 
restraining the enforcement of orders, but the supreme court, citing 
its previous decision as to the constitutionality of the act, in the 
present case sustained the validity of the orders under it.

PAYMENT.

The California law requiring the payment of wages on the termi­
nation of employment, and fixing a penalty for noncompliance, was 
held to be valid as against individual employers (Manford v. Menil 
Singh, p. 294), as had been previously done with regard to corporate 
employers. A similar law of Michigan, which provided a penalty 
of 10 per cent per day of the amount due in case of nonpayment, 
was held by the supreme court of the State to be unconstitutional 
as class legislation (Davidow v. Wadsworth Manufacturing Co., 
p. 300) v The seamen’s act, authorizing the recovery of one-half 
of the wages due at any port in the United States, was held ap­
plicable and controlling in the circumstances in a case of employment 
on a British vessel in port at Pensacola, Fla. (Strathearn S. S. Co. 
v. Dillon, p. 297).

A public agency was required by mandamus to pay a balance due 
a discharged employee, against its contention that there was no 
money available from the funds for the fiscal year, where it was 
shown that the lack of funds was due to an apparently intentional 
act of the commission to avoid payment (State ex rel. Stephens v. 
State Corporation Commission, p. 295). A workman discharged 
from a railroad company because of theft was held nevertheless to 
be entitled to pay which had accrued prior to the date of his dis­
charge (Kowalski v. McAdoo, p. 296).

The prevailing custom was held to control in a contest between 
employer and employee as to the right of the latter to receive pay 
for the time spent on vacation, his claim being allowed by the court 
(Yaile v. Walker Construction Co., p. 302).

Where services were rendered by request without mention as to the 
amount of compensation, a reasonable amount was said by the court 
to be presumed in the absence of evidence that the work was to be 
done gratuitously (Williams v. Jones, p. 300).

Note may be here made of the finding of unconstitutionality of the 
antitipping law of Iowa, the law being held invalid because not
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2 6 REVIEW OF DECISIONS OF COURTS AND OPINIONS.

making proper classifications, employees only being subject to its 
restrictions, while employers might receive tips without incurring its 
penalties (Dunahoo v. Huber, p. 289).

SECURITY.

The Massachusetts statute regulating assignments of wages re­
stricts both time and amount; it was held, however, in the instant case 
(Kaulines v. Levi, p. 290) that the termination of the employment 
affected by the assignment rendered the assignment void regardless 
of the lapse of time.

Wages of employees carrying on a bankrupt business were held to 
be entitled to preference as against prior liens against the property of 
the company for which they were working (Florida Construction & 
Realty Co. v. Pournell, p. 294). A mechanic’s lien was held enforce­
able under the Massachusetts statute against the owner of a house 
where a subcontractor’s claim included both labor and materials, 
where the value of the labor could be distinctly shown (Manson & 
MacPhee v. Flanagan, p. 290).

HOURS OF LABOR.

Hours of labor of city firemen were considered in Danielson v. 
City of Bakersfield (p. 155), the law of California fixing an eight- 
hour day for u laborers, workmen, or mechanics” on public works 
being held inapplicable.

A Mississippi statute limits to 10 per day the hours of labor of 
workmen employed by persons, firms, or corporations engaged in 
manufacturing or repairing. This was held (Handy v. Mercantile 
Lumber Co., p. 154) not to affect the status of a laborer unloading 
lumber from cars outside the planing mill of the defendant company, 
as his employment was not affected by the machinery.

The constitutionality of a statute limiting the hours of labor of 
women in hotels, etc., but excepting railroad hotels and eating 
houses, was upheld by the Supreme Court of the United States 
against the contention that there was an unreasonable classification 
involved in the law (Dominion Hotel v. !State of Arizona, p. 160). 
The employment of women at collection stations for laundries was 
held not to be subject to the restriction of an act governing female 
employees in the District of Columbia employed in mercantile estab­
lishments, laundries, etc. (District of Columbia v. Marshall, p. 160). 
A Texas law limits to 9 per day and 54 per week the hours of laboi 
of women, and a cafe proprietor was convicted for a violation of this 
law. His contention that an hour per day should have been deducted 
because that amount of time was used by the employees in eating 
their meals was denied, as it appeared that while eating the wait­
resses were subject to call to render service (Haddad v. State, p. 161).
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HOURS OF LABOR, 27

The Adamson law, establishing a basic eight-hour day for certain 
classes of railroad employment, was held not to apply to switch 
tenders, the law having been enacted for the purpose of meeting con̂  
ditions not involving that class of workmen (Coke v. Illinois Cen­
tral R. Co., p. 158). The Supreme Court also held that the law did 
not bar an agreement between an insolvent road and its employees to 
continue the operation of the road'under a contract satisfactory to 
both parties, but not conforming to the law in question (Fort Smith 
& W. R. Co. v. Mills, p. 156).

The older law limiting hours of service to 16 per day for trainmen 
was held to apply to employees of a terminal company operating in 
the State of New York exclusively, but handling commerce for a 
number of railroads and steamship companies doing an interstate and 
foreign business (United States v. Brooklyn Eastern District Ter­
minal, p. 162). A like conclusion was reached in another case (Penn. 
R. R. Co. v. United States, p. 166), the employee working in railroad 
yards making up trains, none of his duties calling him to work on 
the main line of the road.

The same statute fixes the hours of labor o f telephone opera­
tors transmitting train orders to nine per day. A terminal com­
pany at Atlanta rendered practically the same service as the 
Brooklyn company in the case noted above, and a circuit court of 
appeals applied the same doctrine to the instant case, involving the 
services of a telegraph operator, reversing a directed verdict for the 
company in the lower court (United States v. Atlanta Terminal Co., 
p. 163). That mealtime, during which an employee was subject to 
call, was not properly time off duty, deductible from the hours of 
service, was the conclusion in Chicago R. I. & P. R. Co. v. United 
States, p. 164). Another case along this line (United States v. Baker  ̂
p. 165) involved the question of continuous operation. Two railroads 
exchanged service in such a way as to have continuous service by their 
joint action. This was held to constitute continuous operation so 
that neither operator could be employed more than nine hours per 
day.

Not strictly falling under the heading of “ hours of labor” is a 
case involving the right of an inventor to an invention which was 
perfected during the time o f his employment by the United States, 
the court holding that the law did not exclude any portion of the 
employee’s time from the time “ of his employment or service ” 
(Moore v. United States, p. 167).

M UNICIPALITY ENGAGING IN BUSINESS.

Kansas City, Mo., voted for an issue of bonds to enable the city to 
engage in the business o f manufacturing and distributing to its citi­
zens and the city offices a supply of ice. The city comptroller refused
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to issue the bonds, claiming that the city had no authority to enter 
upon such an undertaking, this view being upheld by the supreme 
court of the State (State ex rel. Kansas City v. Orear, p. 282).

PENSION AND RELIEF SYSTEMS.

The deduction of a portion of the salaries of public employees for 
the establishment of a pension fund for their retirement was held 
valid in Higgins v. Sweitzer (p. 284), against the contention that their 
salaries were to be fixed by the county board and were not liable to 
such reductions as the law effected. The same court (Illinois 
supreme) had before it the claim of a policeman who was entitled 
to retirement under a provision fixing 20 years’ service as the sole 
test of eligibility. Before final action on the claim, the legislature 
added a provision to the effect that the claimant must also be 50 years 
of age, and it was held that the added provision was a valid obstacle 
to the granting of the pension until he should satisfy it. (Beutel v. 
Foreman, p. 285).

An Ohio statute forbids compulsory contributions to relief depart­
ments maintained by any corporation. This was held constitutional 
and applicable in a case in which a former employee sought to recover 
from a railroad company the statutory penalty for deducting con­
tributions from his wages, though the company claimed that he had 
agreed to such action (Baltimore & O. R. Co. v. Bailey, p. 286). The 
Court of Appeals of the District of Columbia reversed a former 
decision in refusing to a discharged railroad employee a refund of 
the contributions made by him to a relief department in excess of 
benefits received, there being no statute in this jurisdiction interfering 
with the withholding of contributions (Philadelphia, B. & W. R. 
Co. v. Campbell, p. 288).

EMPLOYMENT OF WOMEN.

A Texas statute requiring that female employees in certain estab­
lishments be furnished with seats which they might use when not 
engaged in active duty was held constitutional in Glanges v. State 
(p. 150).

FACTORIES AND MINES.

A New York statute authorizes the fire commissioner of New 
Ygrk City to require certain safety devices to be installed in fac­
tories, etc. The owner of an office building claimed that the law did 
not apply where only office workers were engaged, and, if so, it was 
unconstitutional. These contentions were denied in the case of People 
ex rel. Cockroft v. Miller (p. 152), and the order sustained as affect­
ing the particular building.

The constitutionality of an Illinois statute requiring the mainte­
nance of wash rooms at coal mines, steel mills, foundries, “ or other
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like business ” was declared constitutional by the Supreme Court of 
Illinois, but held not to apply to a railroad roundhouse (People v. 
Cleveland, C., C. & St. L. R. Co., p. 153).

A.law of Kansas forbidding the use of dynamite and similar ex­
plosives in coal mines unless certain regulations were complied with 
was held constitutional even though the power of regulation was in 
a measure delegated to operators and miners for mutual agreement 
(Richards v. Fleming Coal Co., p. 282).

LIABILITY OF EMPLOYERS FOR INJURY TO EMPLOYEES.

ASSUMPTION OF RISK.

An injury to a member of a railroad bridge crew was held to be 
caused by the action of his foreman in driving a motor car in such 
manner as to cause a risk which the workman was not legally pre­
sumed to have assumed; and even if he was guilty of contributory 
negligence, under the South Dakota statute this would not bar re­
covery but would reduce the amount of it (Dunn v. Great Northern 
R. Co., p. 99). A contrary finding was made in another case in 
which a simple operation was ordered to be performed without 
instruction as to the method, the court holding that the workman 
could see and understand all probable dangers and therefore assumed 
the risk (Dean v. H. Koppers Co., p. 100).

Where a minor employee was urged to hurry in the performance 
of work on which he had had a limited experience but no warning 
as to necessary care was given, it was held that he did not assume 
the risk of a resultant injury (Stam v. Ogden Packing & Provision 
Co., p. 101).

Somewhat similar was the determination of the Supreme Court 
in reversing the judgment of the courts below, in a case where a 
laborer had asked permission of his foreman to secure a stick with 
which to place a block under a rock which afterwards fell upon his 
arm (Fillippon v. Albion Vein Slate Co., p. 141). The action of the 
foreman in ordering the workman to go on without procuring the de­
sired instrumentality was held to relieve the injured man of the 
charge of contributory negligence.

NEGLIGENCE.

The State of California has a workmen’s compensation law, but 
it contains a provision that where injury is due to gross negligence 
or willful misconduct a suit for damages will lie. This provision 
was held to control in a case where a workman was injured due to 
contact with exposed gears in a dimly lighted room (Helme v. Great 
Western Milling Co., p. 102).

LIABILITY OF EMPLOYEES FOR INJUBY TO EMPLOYEES. 29
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30 REVIEW QE DECISIONS QE COURTS AND OPINIONS.

SAFE PLACE AND APPLIANCES.

A mason employed for construction work was injured while at­
tempting to adjust the derrick by which stone was carried for his 
use. Against the employer’s contention that he was not negligent, 
that the workman had assumed the risk and contributed to his injury, 
the court held that the common-law duty of furnishing safe place 
and appliances had not been fulfilled (E. H. Parrish & C o .P u lle y , 
p. 103). A like conclusion was reached where a tannery employee re­
ceived injury by falling from a walkway into a tub of scalding liquid 
owing to the darkness (Beck v. Sylva Tanning Co., p. 104).

The factory laws of Indiana contain specific requirements as to 
safety,, and also impose the general duty of supplying u every device, 
care and precaution” needed in the circumstances. This was held 
to charge an employer with negligence in failing to supply goggles 
for the use of a workman cutting steel with a cold chisel, and who 
received injury to his eyes (Emerson-Brantingham Co. v. Crowe, 
p. 112). Failure to provide fire escapes was held to charge the owner 
of a sawmill with liability for the death of a workman in a Louisiana 
case {Dotson v. Louisiana Central Lumber Co,, p. 144).

The fact that a State statute imposed direct duty on the employer 
to supply safe scaffolding in building operations fixed the liability 
of an employer who failed in this regard (Propulonris v. Goebel 
Const. Co., p. 146).

A  railroad employee adjusting ties with a defective bar, old and 
worn, was held entitled to damages in Arkansas Cent. E. Co. v. Goad 
(p. 142), as against the contention that the rule of “ simple tools” 
should apply.

An injury due to a cause not foreseen by the employer was held, 
nevertheless, to entitle the injured workman to damages where the 
jury found that injury might have been reasonably anticipated, and 
no instruction was given (Collins v. Pecos & N. T. R. Co., p. 146).

Electric haulage by locomotive operated from a trolley wire is 
forbidden in gaseous portions of mines by a law of Pennsylvania. 
Failure to observe this statute was held to charge the employer with 
liability as against the contention that the removal of a barricade 
that had been placed to prevent the running of the engine into a 
forbidden section was the approximate cause of the injury (Jaras v. 
Wright, p. 116).

Agricultural work, in the present instance shelling corn with the 
aid of a steam traction engine, was held not to come within the scope 
of the law requiring machinery to be guarded in “ manufacturing 
or other establishments,” so that no liability attached for the failure 
to guard the cogs of the sheller (Hainer v. Churchill, p. 143).
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FELLOW SERVICE.

The doctrine of dual capacity was applied to a Missouri case in 
which the plaintiff was injured by reason of the negligence of a 
fellow workman under whose direction he was placed, though both 
were under a common foreman. The act of giving orders was held 
not to be one of fellow service but an exercise of supervision for 
which the employer was responsible (Morin v. Rainey, p. 114). Quite 
similar circumstances appeared in a Mississippi case (Gulfport 
& M. C. Traction Co. v. Faulk, p. 115). There was an assumption of 
authority by one of two fellow coworkers, but the court found no 
testimony to support the theory of actual control. It was further 
concluded that the act done by the injured man at the suggestion of 
his fellow worker was no part of his duty, so that in performing 
it he was a mere volunteer for whose injury the employer was not 
liable.

The negligence of an employee of a very different class may be 
noted here for lack of better classification. An employee suffered 
an injury to his finger and was treated by the employing company’s 
physician in such a way as to necessitate amputation. Though the 
injured man had been directed to go to this physician, the court 
found the company not liable for the lack of skill of the latter, un­
less it had failed to exercise ordinary care in the selection of a 
physician. No recovery was therefore allowed (Smith v. Buckeye 
Cotton Oil Co., p. 117),

COURSE OF EMPLOYMENT.

The Supreme Court of Washington held an employing company 
liable for injury to one of its workmen resulting from an assault by 
its superintendent, the ground being that even though the com­
pany had not authorized that action on his part he had attempted 
this method of obtaining discipline, so that the company must be 
charged with the consequence of his action (DeLeon v. Doyhof Fish 
Products Co., p. 105).

UNLAWFUL EMPLOYMENT OF CHILDREN.

It is quite generally recognized that even technical requirements 
must be observed in employing children unless the employer is to 
be presumptively chargeable with negligence in cases of injury to 
them. Thus in Wolff v. Fulton Bag and Cotton Mills (p. 109), fail­
ure to obtain an employment certificate for a minor under 16 years 
of age, as required by the New York statute, was held to charge the 
employer with a misdemeanor, such employment being entirely un­
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32 REVIEW OF DECISIONS OF COURTS A ID  OPINIONS*

lawful. Therefore, it would not come under the workmen’s compen­
sation act, but would render the employer liable to a suit for damages 
for an injury received.

The courts of the same State had before them a case (Karpeles v. 
Heine, p. 106) in which a minor 13 years of age was injured by falling 
into the open shaft of an elevator which he had himself run to the 
floor from which he fell. Employment to operate elevators is abso­
lutely forbidden until the age of 16 years is reached, and the court 
of appeals reversed decisions of the lower courts which denied recov­
ery on the ground that the child had been guilty of contributory neg­
ligence, holding that this defense was not available for a young child, 
particularly in the face of the unqualified prohibition of the statute.

A Kentucky statute likewise fixes 16 years as the minimum for 
employment at certain machinery, including laundry machinery. An 
injury to a girl employed in violation of this law was held to make 
the employer liable without the intervention of the ordinary defenses, 
even though she had misrepresented her age (Sanitary Laundry Co. v. 
Adams, p. 107).

Very similar was the conclusion of the Court of Errors and Ap­
peals of New Jersey (Schwartz v. Argo Mills Co., p. 108), the minor 
in this case being injured by a moving portion of a carding machine. 
The law forbids employment between fixed and traveling parts of a 
machine while in motion. The court below denied recovery on the 
ground that the plaintiff was not between the parts, but this decision 
was reversed as not meeting the intent of the law.

An employer was held liable for the violation of the child-labor 
law of New York where the offense consisted in an act of the driver 
of a milk wagon securing the services of a boy of 13 to assist him, 
paying him out of his own pocket. The law fixes 14 years as a mini­
mum age for employment, and it was found that other drivers had 
violated the rule with the knowledge of the employer but had not 
been disciplined other than by reprimand (People v . Sheffield Farms- 
Slawson-Decker Co., p. 110).

No statutory provision was involved in the case of Brown v. Atchi­
son, T. & S. F. B. Co. (p. I l l ) , the foreman of the company being held 
negligent in directing a boy of 17 to undertake hazardous errands 
without appropriate instructions as to the dangers, for which action 
the company was held liable.

MARITIME WORKERS.

One of the difficult problems that has been presented for solution 
with the advent of liability and compensation laws, looking toward 
a more adequate protection of workers, is that which relates to mari­
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time employments. Seamen have long been recognized as a distinct 
class of workers, subject to special privileges and limitations, but at 
present lacking much of the beneficial status secured by recent legis­
lation in behalf of other classes of employees. The great enlargement 
of those groups of workers who are employed at loading and unload­
ing, repairs, etc., involves other difficulties in view of the fact of the 
mixed nature of their employment, which is partly on the wharf, 
partly on the vessel, and partly on the runway, or serving the tackle 
which forms the means of communication between wharf and vessel. 
In Siebert v. Patapsco Ship Ceiling & Stevedore Co. (p. 94) a steve­
dore was injured while working in the hold of a ship, due to the 
negligence of the foreman of the defendant company. The injured 
man first gave notice that he would claim under the compensation 
law of Maryland, the injury having taken place in a harbor in that 
State. The claim was later withdrawn and placed in the hands of an 
attorney who brought action in admiralty, against the protest of the 
company. This step was declared legal by the district court, and a 
judgment was entered in his favor under the admiralty law.

A different course was followed in Dziengelewsky v. Turner & 
Blanchard (p. 96), where a longshoreman was drowned by falling 
from a defective companionway. A suit for damages at common law 
was brought, but the employer contended that recovery should be had 
under the workman’s compensation act. The court refused to recog­
nize this contention, holding the plaintiff to be within her rights in 
her suit for damages.

The refinements involved in the situation are suggested by the 
fact that where a longshoreman was injured in unloading a vessel, 
but was himself at the time on the land, it is held that the maritime 
law would not control (Smalls v. Atlantic Coast Shipping Co., p, 98). 
In other words the man passes from one realm of law to another by 
the mere shifting of his position while employed in a single under­
taking, with different procedure, remedies, and amounts of recovery.

Another case under this heading involves a construction company’s 
laborer detailed to aid in unloading a barge of sand moored in 
navigable waters. The gang plank over which he passed in his 
work was unstable and he fell from it into the water and ŵ as 
drowned. His administrator sued in admiralty and recovered on the 
ground of failure of the employer to exercise reasonable care (White 
v, John W. Cowper Co., p. 98).

The extent of the recovery allowed in case of a maritime injury 
due to the negligence of fellow servants was considered by a circuit 
court of appeals in Great Lakes S. S. Co. v. Geiger (p. 96).
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34 REVIEW OF DECISIONS OF COURTS AND OPINIONS,

RAILROADS.

Railroad employments are somewhat in the situation of those of a 
maritime nature, i. e., they are subject to Federal control to such an 
extent that the State laws are of secondary importance. However, 
State laws apply in certain situations, with the result that great un­
certainty and confusion ensue. Thus, in Chicago R. I. & P. R. Co. 
Cronin (p. 137), a coach cleaner, injured while attempting to assist 
in jacking up an engine in a roundhouse for repairs, was held en­
titled to recovery under a State law, over the contention of the com­
pany that, since the engine was one regularly used in interstate 
commerce, the Federal law should govern.

The Federal safety appliance act relates to equipment on roads 
engaged in interstate business, whether the particular instrumen­
tality is employed in interstate or intrastate service. A brakeman 
whose death was due to defective couplers on an intrastate car was 
held entitled to recover in a suit for damages on account of the 
liability entailed by the Federal statute, recourse to the State com­
pensation act not being necessary (Ross v, Schooley, p. 138).

The nature of the compliance required by the Federal safety ap­
pliance act was considered in a case in which the company claimed 
that it had made a substantial compliance, though admitting techni­
cal violation of the act. The court found no room for such a theory 
and held the company liable for damages consequent upon its failure 
actually to comply with the law (Hodgman v. Sandy River & R. L, R. 
Co., p. 138).

Another case involving sufficient compliance had for its subject 
matter the installation of grab irons on freight cars (Boehmer v. 
Penna. R. Co., p. 136). The injured man attempted to board a car 
which had grab irons only on diagonal corners, he thinking that all 
four corners were supplied. Action for damages was unsuccessful, 
the court holding that installation on opposite corners was a sufficient 
compliance with the law.

The scope of a State law enacted for the special benefit of railroad 
employees was considered in a Minnesota case (Seamer v. Great 
Northern R. Co., p. 118). The law was held to apply not merely to 
those employees who were engaged in the operation of trains, but 
also to office workers even though their place of employment was 
several blocks from the railroad.

Federal statute.—With the very general enactment of workmen's 
compensation laws applicable to intrastate employments of nearly all 
classes the importance of State liability statutes as regards railroad 
employment has diminished. However, Congress has as yet estab­
lished no compensation system for employees in interstate com­
merce, and they form the principal groups of workers in the country
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who are debarred from the benefits of compensation legislation, the 
Federal statute of 1908, amended in 1910, being practically their sole 
measure of relief. The act in question abrogated the defense of fel­
low service and modified that of contributory negligence, while no 
risks are assumed which arise from the violation of Federal statutes. 
On the other hand the doctrine of assumption of risks still operates 
in a fairly wide field. Thus, where a bridge worker was given a de­
fective claw bar, the injury consequent upon its use was held in the 
trial court to be due to the negligence of the company in furnishing 
a defective tool. On appeal from the judgment in his favor the court 
of appeals ruled that the doctrine of assumption of risks barred re- 
covery, but on the objection of one judge referred the case to the 
supreme court of the State. Here it was held that recovery was not 
barred but only reduced by reason of the employee’s contributory 
negligence. A third appeal brought the case to the Supreme Court 
of the United States, which rejected the defense of contributory 
negligence but sustained that of assumption of risks, and sent the 
case back to the place of beginning for a new trial (Pryor v. Wil­
liams, p. 119).

The doctrine of assumed risks was held by the same court (Su­
preme Court of United States) not to have any proper place in the 
case of an injury to a switchman injured by the negligence of his 
engine foreman where the situation was one of emergency so that 
the employee had no time to appreciate and assume the risk (Chicago, 
E. I. & P. E. Co. v. Ward, p. 120). Similarly, the defense of assumed 
risks was disallowed when injury was obviously due to the failure 
of a railroad company to maintain its tracks in a suitable condition 
of repair (Kansas City, M. & O. R. Co. v. Eoe, p. 120).

The vexed question of what constitutes interstate commerce seems 
hardly nearer its solution than it was at the beginning of litigation 
under the Federal act. In Phila. B. & W. E. Co. v. Smith (p. 122), a 
mess cook for a gang of carpenters repairing bridges along an inter­
state road was held to be engaged in interstate commerce. The same 
wras found to be the case in Chicago & A. E. Co. v. Industrial Commis­
sion (p. 123), where a flagman at a crossing used by both interstate 
and intrastate trains was killed by an interstate train, but his depend­
ents had secured an award under the State compensation law. On 
appeal this award was reversed and the Federal statute held exclu­
sively applicable. A like conclusion was reached by a New Jersey 
court where a station agent was killed, while running alongside an 
interstate train from which he had taken letters and papers, by falling 
under the train. A compensation award was reversed, the court 
saying that as this train was interstate whatever he did in connection 
therewith partook of that nature and was under the Federal law 
(Carberry v. Delaware, L. & W. E. Co., p. 122).

LIABILITY OF EMPLOYEES FOE INJTJBY TO EMPLOYEES. 3 5
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A track worker engaged in constructing a fill to take the place of 
a trestle already in use in interstate commerce was said not to be 
engaged in new construction, but in interstate commerce work of a 
current nature, reversing a judgment of the Supreme Court of Idaho 
(Kinzell v. Chicago, M. & St. P. B. Co., p. 125).

A signal-tower man, also attending to pumping water to a tank 
which supplied interstate and intrastate trains, was held to be an 
interstate employee (Erie B. Co. v. Collins, p. 128). Involving the 
identical principle is the case, Southern Pacific Co. v. Industrial 
Accident Commission of California (p. 133) ; here a workman was 
electrocuted while cleaning the insulators of a steel tower which 
carried wires transmitting electricity to interstate and intrastate 
trains of the company, and the service was held to be interstate.

The Supreme Court of Michigan passed upon the status of a motor- 
man operating electric street railways across the State line. The 
man was injured while at his work and brought his action at common 
law, the company claiming that he should have sued under the 
Federal statute. This contention was sustained against the objection 
that electric street railways were not included under this act (Nelson 
v. Ironwood & B. E. Co., p. 124).

The nature of the work was declared to be interstate in another 
case (Kusturin v. Chicago & A. E. Co., p. 129) in which the man was 
injured while removing old rails from a roadbed, this being regarded 
as a part of the general work of repairing the track.

The Supreme Court of the United States denied the applicability 
of the Pennsylvania compensation law in the case of a trainman 
locally employed in the distribution of loaded cars from a colliery 
to a train yard two miles distant. Though he himself was never on a 
train that went outside the State, the cars which he handled were 
designated for distribution beyond the State boundary, and the 
employment was correspondingly held interstate so that the award 
must be disallowed and proceedings had only under the Federal 
statute (Phila. & E. B. Co. v. Hancock, p. 127). The Federal statute 
was held not applicable, however, where a coal car consigned from 
outside the State had reached its destination and was being removed 
from a stub switch to a siding in the town (Del., L. & W. B. Co. v. 
Peck, p. 131). The interstate journey was said to have been at an 
end before the work in which the injury took place began. The 
Federal law was therefore not applicable, even though there was 
negligence on the part of the company in its equipment under the 
safety appliance act.

Similar to the Hancock case above was the decision of the Supreme 
Court of Illinois where a locomotive engineer was killed while run­
ning to a water tank in an interval between moving two interstate
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shipments (Wangerow v. Industrial Board, p. 132). The court found 
that the only purpose of the movement was to pass from one 
act of interstate commerce to another, so that the State compensation 
law would not apply.

LIABILITY OF THIRD PARTY.

Where an employee was injured by reason of the negligence of 
another than his employer, such negligent third party was joined 
as party to an action and the case carried to a decision in favor of 
the plaintiff. On appeal the claim was advanced that actions against 
the employer under the Federal law and against the third party on 
his common-law liability could not be properly joined. The court 
admitted this, if the point had been timely raised, but at this stage 
of the proceedings it was too late, and the liability of each party was 
affirmed (Cott v. Erie R. Co. et al., p. 134).

A similar case was before the Georgia courts, where a demurrer 
had been interposed, and the question of the propriety of joining 
the statutory and common-law actions was submitted to the Supreme 
Court of Georgia. It declared the joinder not permissible (Lee v. 
Central of Georgia R. Co., p. 135), and this decision was on appeal 
sustained  ̂by the Supreme Court of the United States.

RELEASE.

Two cases are available considering the effect of an injured 
person’s release of the employer for liability for injury, in so far 
as such release affects claims against a surgeon for malpractice. The 
Supreme Court of Wisconsin (Hooyman v. Reeve, p. 139) took the 
view that a broad release given the employer operated also as a re­
lease against all claims of any nature arising out of the injury in­
cluding the alleged malpractice.

The opposite view was taken by the Supreme Court of Massachu­
setts (Purchase v. Seelye, p. 140), the release covering “ all claims 
and damages” arising out of the injury. This was held to apply to 
the employer and not to the unskillful treatment by the physician, 
which could not have been anticipated.

OCCUPATIONAL DISEASE.

The Ohio workmen’s compensation law is not inclusive as to all 
classes of industrial injury and is construed as not covering occu­
pational disease. When, therefore, a suitor claimed damages by 
reason of the continuing effect of the conditions, of his employment 
impairing health and eyesight, the United States Circuit Court of 
Appeals took the ground that a common-law right of action for 
damages existed and reversed a judgment which denied the plaintiff 
the right to sue (Zajkowski v. American Steel & Wire Co., p, 147).

LIABILITY OF EMPLOYEES FOE, INJURY TO EMPLOYEES. 37

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



38 REVIEW OJF DECISIONS OF COURTS AND OPINIONS.

WORKMEN’S COMPENSATION.

CONSTITUTIONALITY OF STATUTES.

Despite the far-reaching decisions of the Supreme Court sustaining 
the New York, Washington, and other laws embodying a variety of 
provisions, the question of constitutionality is still raised. The Mon­
tana statute was before the supreme court of that State in a case in 
which a plaintiff sued for damages at common law, the employer con­
tending that the workmen’s compensation act controlled. The court 
adopted this contention, declaring the abrogation of common-law 
defenses valid and that the industrial accident board is not a court 
such as to contravene the provisions of the State constitution (Shea v. 
North-Butte Mining Co., p. 329).

The Arizona statute is peculiar in that it offers an injured person 
the right to elect his remedy after the receipt of the injury. This, 
together with the other more common provisions of compensation 
laws, was held to be valid legislation by the Supreme Court of the 
United States (Arizona Copper Co., v. Hammer, p. 330).

The statute of Tennessee excluded coal-mining operators from its 
coverage, besides the more common exclusion of domestic and agri­
cultural service, casual employees, etc., and the constitutionality of 
the act was challenged on the ground, among other things, that it 
constituted class legislation. This contention was rejected by the 
Supreme Court of the State, together with others relating to the right 
to jury trial, due process of law, etc. (Scott v. Nashville Bridge Co., 
p. 334). In one point the law was found unconstitutional, i. e., in its 
authorization of special fees for judges passing upon compensation 
claims, but this was said not to be an essential part of the law. 
Improper classification was likewise charged against the Texas stat­
ute which excluded farm laborers and gin laborers from its coverage. 
A case challenging the constitutionality of the law reached the Su­
preme Court of the United States, where the exclusion of gin laborers, 
farm laborers, and railroad employees was justified for reasons set 
forth in the opinion (Middleton v. Texas Power & Light Co., p. 339). 
The provision that the employee shall have no option where the em­
ployer elects was likewise held to be valid legislation.

The North Dakota law is made applicable to hazardous employ­
ments, but these are defined so as to include practically every occupa­
tion. An employer engaged in real estate and loan business con­
tended that his office employees could not be said to be engaged in 
hazardous work so as to bring them under the act, but this contention 
was rejected by the supreme court of the State and the constitutional­
ity of the law upheld (State ex rel. Amerand v. Hagan, p. 337).

The compensation law of Utah is subject to a provision of the 
constitution which provides that the right of action for death can not
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be taken away or limited. The survivors of a deceased employee 
may therefore sue at common law for damages or take compensation 
under the act. Where the latter option was chosen by a widow in 
behalf of herself and her minor children it was held that her legal 
appointment as their guardian rendered her election binding upon 
the children and safeguarded the employer from any second liability 
(Utah Copper Co. v. Industrial Commission, p. 346).

The civil code of Louisiana established the right of a survivor to 
sue for damages for death, the enactment of the compensation act 
being later. This later enactment was held (Colorado v. Johnson 
Iron Works, p. 348) to supersede the provision of the code, so that 
the widow of a workman whose employer was under the compensa­
tion act must accept its provisions and may not sue for damages. A 
similar conclusion was reached in a Kentucky case (Grannison’s 
Admr. v. Bates & Rogers Construction Co., p. 349), where the right 
to sue was claimed after the employee had elected to accept the provi­
sions of the compensation act; this election wras held binding upon 
both the employee and his personal representative.

The constitutionality of the Indiana statute was indirectly attacked 
in the case of a claim involving the death of a workman employed by 
an Indiana corporation, who was killed in Indiana while working 
under a contract made in Ohio, but claiming the status of a contract 
made in the District of Columbia, and purporting to exclude the op­
erations of any compensation law (Carl Hagenbeck & Great Wallace 
Show Co. v. Randall, p. 343). Despite the complicated efforts to 
avoid liability, the claim was allowed as under the Indiana law, 
which was held constitutional and applicable in spite of the fact that 
the contract of employment: was extraterritorial.

The constitutionality of a specific provision was involved in a 
New Jersey case (Bryant v. Lindsay, p. 344), the point being that of 
the right of the legislature to establish a special fund by contribu­
tions to be paid where injured workmen left no dependents. As 
formulated, this provision was held to be unconstitutional, not 
being offered as either a supplement or an amendment to the com­
pensation act.

The application of compensation acts to work of a maritime nature 
has been the subject of much discussion since the introduction of 
legislation of this type. Following the denial of the right of the 
courts to apply their State compensation acts to longshoremen, etc., 
which had been done notably in New York and California, Congress 
undertook to amend the Federal judicial code so as to permit work­
men in the various States to elect compensation under the State law 
as an alternative to an action in admiralty (act of October 6, 1917, 
40 Stat. 395). This attempt to save to suitors the right of a common"
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law remedy and the rights and remedies under the compensation 
law of any State would have furnished a choice among three options. 
The resultant situation was one of confusion. Thus in a United 
States court in the case of The Howell (257 Fed. 578), Judge Hand 
construed the amendment to the judicial code as giving the New 
York compensation law the exclusive status in such a case that it 
held in employments generally, so that an employer coming under 
the act was absolved from liability under the maritime law. A like 
court in Oregon (Rohde v. Grant Smith Porter Co., 259 Fed. 304) 
allowed recovery in an admiralty action, holding that the maritime 
law gave rights which “ can not be barred, enlarged, or taken away 
by State legislation.” A Federal court in Louisiana likewise refused 
to make the compensation law of that State the exclusive remedy, 
holding that the injured employee might elect (Hogan for use* of 
Coffey v . Buja, 262 Fed. 224).

Other cases might be cited, but all are governed by the finding of 
the Supreme Court of the United States that the attempted amend­
ment was invalid as establishing discordant legislation contrary to 
the purpose of the Constitution with regard to commerce, so that 
while Congress may act in the establishment of a uniform rule of 
general application, it can not validate diverse State laws making 
them applicable to subjects of maritime jurisdiction (Knickerbocker 
Ice Company v. Stewart, p. 302).

The compensation law of Porto Rico was held to be compulsory 
against the contention that the employer fcould legally elect whether 
or not he should accept the act (Camunas v . New York & P. R. S. S. 
Co., p. 327). A United States district court had declared the law 
elective, but the court of appeals took the opposite view.

PARTICULAR PROVISIONS OF THE LAW.

COVERAGE.

Occupations.—The California statute excludes employees in agri­
cultural work, but the supreme court of the State declined to extend 
the meaning of this term to cover “ fish farming” (Krobitzsch v. 
Industrial Accident Commission, p. 305). On the other hand a New 
York court refused to class ice harvesting done by a farm laborer 
for domestic supply as within the law, as it was not work “ carried 
on by the employer for pecuniary gain,” being merely incidental to 
farm purposes (Mullen v. Little, p. 306).

Work with a threshing machine owned by a group of farmers pri­
marily for their own use was held to be agricultural labor even when 
employed at custom work, though the compensation commission of 
Utah had taken a contrary view (Jones v. Industrial Commission, 
p. 306).
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Specific rulings are required where the law is limited to “ hazard­
ous ” or “ extrahazardous ” occupations. The Supreme Court of Illi­
nois held that the law of that State covered the conduct of a junk 
business where engines and boilers were stripped; also that a man 
working by piecework was not an independent contractor, but an 
employee under the act (Cinofsky v. Industrial Commission, p. 388). 
Likewise the Supreme Court of Washington refused to accept the 
claim of a woman employed in an office, but operating a stencil cut­
ting machine part of the time, that she was not in hazardous work, 
saying that as to the stencil cutting her work was similar to 
the work of manufacturing, though her chief employment was cleri­
cal (Gowey v. Seattle Lighting Co., p. 390). She was therefore 
under the compensation act, and could not sue for damages.

Persons.—The quite customary exclusion of casual workers was 
held applicable in an Iowa case where a handy man agreed to do a 
bit of repairing on a building for nothing, following service under 
a contract. Injury while performing the later work was held to be 
“ casual employment ” for which no compensation could be obtained 
(Bedard v. Sweinhart, p. 323). A different conclusion was reached 
by the Maryland Court of Appeals in regard to a farmer and team­
ster engaged to do hauling for a fruit-packing establishment when­
ever his services might be required, the work being regarded as under 
a continuing engagement and not casual (State Accident Fund v. 
Jacobs, p. 324).

A miner loaned by his employer to render expert service in 
extinguishing a fire in the property of another company was held 
entitled to compensation from the latter company as against the con­
tention that his work for it was casual (Tarr v. Hecla Coal & Coke 
Co., p. 322). Where, however, the local agent of a railroad company 
asked workmen of another employer to render assistance in closing 
a car door, an award was declared unwarranted as the accident had 
not occurred in the course of employment, the employment relation 
not having been formed (Farrington v. United States R. R. Admin­
istration, p. 373). Quite similar was the finding of the Illinois Su­
preme Court in regard to a volunteer who turned aside from his own 
employment, offering without request to do a dangerous piece of 
work, and suffering fatal injuries for which no compensation was 
allowed (George S. Mepham & Co. v. Industrial Commission, p. 376).

A workman employed to do a piece of work at a fixed time rate, 
but free to make use of his own methods of work in performing a 
single specific contract, was held by the Supreme Court of New Jer­
sey to be an independent contractor and not an employee (Otmer v. 
Perry, p. 373). This defense was not allowed in an Indiana case 
where a workman was paid by the ton to unload coke, the court find­
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ing him to be an employee and not an independent contractor (Mun- 
cie Foundry & Machine Co. v. Thompson, p. 374).

The miners in a coal mine in Iowa agreed to employ a person to 
act as shot firer for all blasting in the mine and had authority to dis­
charge the man selected and paid by them. Nevertheless, the court 
held that a man so employed was in fact an employee o f the company 
and entitled to compensation as such in case of injury (Bidwell Coal 
Co. v. Davidson, p. 375). The employment relation was held not to 
be interrupted where a general utility man and watchman employed 
by a company was killed while attempting to quiet a disorder on the 
company property, acting under his authority as a deputized sheriff 
(Engels Copper Mine Co. v. Industrial Accident Commission, p. 377). 
So also a director of a milling company who was also general man­
ager and head miller of the company was held to be an employee, 
so that his dependents were entitled to compensation in case of his 
death from injury while at work (Millers’ Mutual Casualty Co. v. 
Hoover, p. 379).

The relation of employment was held to exist in a case in which a 
city, which was under the act, contracted with a person not under 
the act for the removal of city garbage, an employee of the latter 
being classed as an employee of the city within the meaning of the 
act (City of Milwaukee v. Fera, p. 381).

A woman whose main support came from services rendered to her 
son-in-law and daughter as housekeeper was held not to be an em­
ployer under the California statute by reason of her ownership of 
some small dwellings from which she derived a meager income. An 
injury to a workman repairing the dwellings did not, therefore, 
charge her with the obligation of paying compensation, as she was 
not engaged in a trade or business (Lauzier v. Industrial Accident 
Com., p. 380).

AWARDS.

A phase of compensation administration that involves consider­
able difficulty in spite of its apparently simple nature is that of de­
termining the average weekly wages which shall form the basis of 
compensation awards. In a New York case (Remo v. Skenandoa 
Cotton Co., p. 309) a night worker employed only five nights per 
week had been compensated on the basis of multiplying the average 
daily wage by 300 and dividing by 52 to secure the weekly wage. 
On appeal to the court this computation was set aside as one that 
could not be “ reasonably and fairly ” applied in the particular case.

The Maryland Court of Appeals declined to consider the money 
value of board where a workman was working for $50 a month and 
board, affirming an award based solely on the money paid (Picanardi
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v. Emerson Hotel Co., p* 310). What seems to be a more equitable 
rule was applied in an Illinois case in which a deduction of wages for 
powder, tools, etc., was not allowed to reduce the wage basis for the 
award (Springfield Coal Mining Co. v. Industrial Commission, p. 
313). Tips were said by a New York court to be a proper part of the 
earnings of Pullman porters (Bryant v. Pullman Co., p. 317).

Concurrent contracts with three employers to render janitor serv­
ice were held to entitle the widow to compensation based on the ag­
gregate weekly earnings of her deceased husband rather than on the 
amount paid by the individual employer in whose service he was 
injured (In re Howard, p. 311). The basis of aggregate weekly earn­
ings was not allowed, however, in a Massachusetts case in which a 
workman gave his services under independent contracts to two differ­
ent employers, benefits being restricted to the statutory percentage of 
the weekly earnings with the employer in whose service the injury 
occurred (King’s case, p. 314).

The Pennsylvania compensation board, in computing wages, 
deducts from the 6-month period used as a basis Sundays, holidays, 
and absences not due to the fault of the workman. This last pro­
vision was held to cover time lost by strikes (Rakie v. Jefferson & 
Clearfield Coal & Iron Co., p. 316).

A conversion in part of a time award to a lump-sum payment was 
upheld by the Supreme Court of Michigan against the contention 
that the employer’s consent was necessary and that lump-sum pay­
ments were contrary to the intent of the act (McMullen v. Gavette 
Const. Co., p. 317). The necessity for an expensive operation was 
held by a New Jersey court to be sufficient ground for a commuta­
tion to a lump sum over the employer’s objection, the circumstances 
being regarded as unusual and warranting a waiver of the customary 
procedure (Jensen v. F. W. Woolworth Co., p. 436).

The power of the Industrial Commission of Colorado to refuse 
approval to a settlement entered into by the injured man and the 
insurer for a less amount than provided by the statute was upheld 
in Industrial Commission of Colorado v. London Guaranty & Acci­
dent Co. (p. 320). The Industrial Commission of Utah was likewise 
held by the supreme court of that State to have control over settle­
ments, so that an agreement between the guardian of an injured 
man and his employer for a lump sum in full discharge of all 
liability was held invalid without approval by the commission 
(Reteuna v. Industrial Commission, p. 318). The power of the 
district court to enter judgment on such an unapproved agreement 
was declared to be correspondingly limited. The discretion of the 
commission as to the desirability of continuing payments was held to 
Ibe for its own exercise under the circumstances found by it.
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The right of a beneficiary to a mandamus to compel a school board 
to pay an award due her was upheld by the Supreme Court of Utah 
over the contention that an individual had no such right (Woodcock 
v. Board of Education, p. 321).

Another case that may be noted here involves the status of awards 
under the New Jersey law, which gives them the same preference 
as unpaid wages for labor. Wages for two months are given a pre­
ferred status under this law, and it was held that the provision of 
the compensation act must be construed as subject to the same limita­
tion (Steel & Iron Mongers, Inc., v. Bonnite Insulator Co., p. 321).

Separate awards, one covering the period of disability prior to 
death, and the other a death benefit, were held by the Supreme Court 
of Connecticut to be the intent of the law in a case in which the right 
of the widow was said to be distinct from that of her injured husband 
during the period of his disability (Jackson v. Berlin Construction 
Co., p. 350).

An unusual case was that of Decker v. Mohawk Mining Company 
(p. 353), wherein a girl was in receipt of compensation on account of 
the death of her father, and during the compensation period her 
mother remarried and her stepfather received a fatal injury. Com­
pensation was awarded on account of the latter’s death against the 
contention of the employer that double compensation could not 
legally be awarded.

DEPENDENTS.

The Supreme Court of Illinois affirmed an award of the State in­
dustrial commission refusing compensation to the illegitimate child 
of a deceased workman, holding that the word “ child ” as used in the 
statute meant only legitimate children (Murrel v. Industrial Com­
mission, p. 354). The decedent in this case was living with a sup­
posed wife and their children, and a ruling by the Supreme Court 
of Connecticut in a case before it, based of course on the law of that 
State, seems much more equitable. In this case (Piccinim v. Connect­
icut Light & Power Co., p. 355) the court affirmed the award in 
favor of a common-law wife and her three children as belonging 
to the dependent family. This action accords also with the position 
of the Supreme Court of California in affirming an award where a 
man and woman, ignorant of the marriage laws, thought that the 
procuring of a marriage license was the only action necessary to make 
them husband and wife. An award by the commission was affirmed 
(Temescal Bock Co. v. Industrial Accident Commission, p. 360).

The effect of remarriage on the right of a widow to awards on 
account of the death of her husband was considered in a case before 
the Supreme Court of Rhode Island in which it was said the decree, *
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having been for a fixed period, was not subject to change by subse­
quent happenings, so that the compensation should continue for the 
full period of the award (Newton v. Rhode Island Company, p. 357). 
A similar construction of the Illinois law was made by the Supreme 
Court of that State under like circumstances, the right being classed 
as a vested right (Wangler Boiler & Sheet Metal Works Co. v. In­
dustrial Commission, p. 358).

The Pennsylvania law terminates a widow’s benefits on her re­
marriage, their maximum period being for 300 weeks, payments to 
children continuing until the age of 16 years is reached. On the 
termination of benefits to any beneficiary for any cause, surviving 
beneficiaries are to receive such benefits as they would have been 
entitled to if they had been sole survivors at the time of the death of 
the injured man. This provision was construed to sustain an award 
to a child under 16 entered upon the termination of the 300-week 
period of the mother’s benefit, against the contention of the employer 
that such was not the purpose of the law (Catlin v. Wm. Pickett Co., 
p. 359). The status of a minor dependent, not a child of the deceased, 
wras considered by the Supreme Court of Colorado in a case in which 
a sister 17| years of age was the sole dependent of the deceased. 
Benefits to children terminate at 18, but the court held that the award 
of the commission, extending over about 6 years, must be carried out 
in these terms, as the beneficiary was not a “ child ” of the deceased 
and so did not come under the limitation as to 18 years (Hasselman v. 
Travelers Ins. Co., p. 352).

Partial dependency was held to sustain an award in a case in which 
a minor left his home to work, promising to send his mother all his 
earnings that he could spare from his support. His death ensued 
before his first pay day, but an award as for partial dependency was 
upheld by a Massachusetts court (Freeman’s case, p. 356).

A  provision of the New York compensation law directs the pay­
ment of $100 to the State treasurer where an employee dies from an 
industrial injury without leaving dependents. This was held to 
apply in a case in which an award had been made to the injured 
workman himself and benefits paid between the interval of the injury 
and the death, this fact being without significance in so far as the 
leaving of dependents entitled to benefits was concerned (Stempfier v. 
J. Rheinfrank & Co., p. 351).

DISABILITY.

The Supreme Court of Colorado construed the law of that State as 
warranting an estimate of the degree of disability on the basis of its 
effect upon the capacity of the injured man to continue the labor in 
which he was employed at the time of his injury. The commission
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had made the award on this basis, and the lack of adaptability on the 
part of the injured man was cited as sustaining the reasonableness 
of such action (Globe Indemnity Co. v. Industrial Commission, p. 
361). The loss of a negligible fraction of the first phalange of an 
index finger was held not to support an award for permanent partial 
disability, benefits being restricted to the amount due for the period 
of temporary total incapacity for work (Edward E. McMorran & 
Co. v. Industrial Commission, p. 364).

The Superior Court of Delaware sustained an order of the indus­
trial accident board reducing benefits from the rate for temporary 
total disability to an award for partial disability in view of an 
offer of the employer to reemploy the workman at a reduced rate 
(Frank v. Deemer Steel Casting Co., p. 365).

The Supreme Court of Illinois affirmed an award as for the total 
loss of an eye where there was such loss of the power of accom­
modation that a defective eye, useful at all only by the aid of spe­
cial lenses, was of no service in coordination with the uninjured 
eye (Juergens Bros. & Co. v. Industrial Commission, p. 366).

The New York law was amended in 1916 so as to authorize awards 
not only for actual disabling injuries, but also for serious facial 
disfigurements. This provision was upheld by the court of appeals 
of the State as constitutional (Sweeting v. American Knife Co., 
p. 369), the case being later appealed to the Supreme Court of the 
United States. Here, in connection with other cases, the decision 
of the court was upheld, the court saying that impairment of earn­
ing power could not be regarded as the sole ground upon which 
compulsory compensation might be based (p. 370). However, this 
doctrine was not allowed to have play in an Indiana case in which 
the injury was a mutilation but not a disfigurement (Centlivre 
Beverage Co. v. Boss, p. 453) ; but an identical injury was held by 
the- Supreme Court of New Jersey to sustain an award (Hercules 
Powder Co. v. Morris County Court, p. 452).

Injuries to two fingers were followed by infections and poor 
recovery so as to affect the usefulness of the hand to the extent of 
one-half. A Minnesota court awarded benefits accordingly, over 
the employer’s contention that the award should be based on the loss 
of the fingers and not the injury to the hand, and the supreme court 
sustained the award (State ex rel. Broderick Co. v. District Court 
of Ramsey County, p. 454). A similar case was similarly disposed 
of under the law of Nebraska (Updike Grain Co. v. Swanson, 
(p. 362).

Under the law of Maine compensation was refused for an injury 
which resulted in the loss of use of two fingers, but not in their 
amputation. The injuries affected two fingers of the left hand and 
the injured man5 a painter, suffered no loss of earning capacity.

4 0  REVIEW OF DECISIONS OF COURTS AND OPINIONS.
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As he had suffered neither the loss of his fingers nor a reduction of 
wages, the court affirmed the decision rejecting the claim (Merchants’ 
case, p. 363). A more Eberal position was sustained by the Supreme 
Court of Pennsylvania in a case in which amputation about an inch 
below the elbow was compensated as for the loss of use of the entire 
arm against the contention of the employer that the disability should b© 
classed only as loss of the hand (Pater v. Superior Steel Co., p. 364).

A workman who had received benefits for the loss of a finger ac­
cording to the legal schedule later found that another finger and the 
tendons of his hand were so affected as to interfere with his re­
sumption of employment. An additional award was therefore made 
to cover the period of total disability in the employment in which 
he was engaged when injured, and this was upheld by the Supreme 
Court of Michigan over the employer’s contention that no greater 
compensation could be given for the loss of a finger than the law 
allowed for the loss of a hand. It was held that the statute covers 
disability and is not limited to specific schedule awards in such a 
case (Schimmel v. Detroit Pressed Steel Co., p. 461).

W*here a workman who had previously lost the second finger erf 
his left hand subsequently received an injury resulting in the loss 
of use of Ms hand, the question was raised whether the award should 
be for the loss of use of the hand or of the three fingers which the 
workman had at the time of the injury. An award as for the loss 
of use of the hand was affirmed by the Supreme Court of Illinois, 
the court ruling that the fact that the hand was not perfect at the 
time of the second injury did not render its loss less complete (Mark 
Mfg. Co. v. Industrial Commission, p. 457).

The requirement that the disability shall continue for two weeks 
found in a number of laws was construed by the Supreme Court of 
Kentucky as not requiring the disability to occur during the first 
two weeks succeeding the accident in order to give rise to a claim 
(Raffaghelle v. Russell, p. 367). The discretion of the trial court in 
allowing a lump-sum commutation in this case in lieu of the eight 
years’ periodical benefits was held not to have been improperly ex­
ercised.

In determining the rights of a claimant to an award as for perma­
nent total disability, where the action was for a lump sum as against 
a continuing payment, the plaintiff challenged the right of the in­
surer to demand a physical examination, and the trial court upheld 
him therein. On appeal to the Court of Civil Appeals of Texas 
this judgment was reversed and the authority to demand an exami­
nation was upheld (Texas Employers’ Ins. Assn. v. Downing, p. 442).

A case of second injury resulting in the loss of three-fourths of 
the workman’s vision was before the Supreme Court of Minnesota;
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the left eye had had but one-half the normal vision before the second 
injury, which resulted in the entire destruction of the right eye and 
further injury to the left. Compensation was awarded on the basis 
of permanent partial disability covering a term of 300 weeks. This 
was sustained by the court as against the contention that the award 
should be as for the loss of one eye and separately for the loss of 
one-half the other eye, which would have resulted in reducing benefits 
one-half (State ex rel. Melrose Granite Co. v. District Court, p. 455).

Quite similar cases were passed upon by the Supreme Court of 
Louisiana (Brooks v. Peerless Oil Co., p. 459) and the Supreme Court 
of Iowa (Jennings v. Mason City Sewer Pipe Co., p. 461). In the 
former case the vision of the one remaining eye of the workman was 
so impaired as to make it impossible for him to reengage in his 
former employment or in fact in practically any employment for 
which he was qualified. An award as for permanent total disability 
was therefore affirmed. In the Iowa case there was total blindness 
following the loss of the.second eye, and an award was made as for 
permanent total disability, but reduced by the schedule amount fixed 
for the loss of one eye. This was said to be 66 an effort on the part of 
the commissioner at attaining equity,” his theory being that though 
the disability was total the injury was less than would have been the 
loss of two eyes.

Permanent total disability resulted from the loss of a leg by a 
workman who had previously lost an arm and had been employed 
as a watchman. The Illinois court adopted the position of the courts 
of Massachusetts and New York in classing this as permanent total 
disability, and affirmed a lump-sum award to be followed by a pension 
for life (Wabash E. Co. v. Industrial Commission, p. 458).

An unusual claim was made in a case before the Supreme Court 
of Ehode Island (Keyworth v. Atlantic Mills, p. 463) in which a 
workman suffered multiple injuries, resulting in the payment of com­
pensation as for total disability for an indefinite period but not ex­
ceeding 500 weeks. This was held to be the full measure of benefits 
contemplated by the act, so that a claim for specific benefits for the 
loss of sight of an eye could not be granted.

INJURIES.

The question of industrial injury arose in a case in which a work­
man engaged in heavy but not unusual toil died from hemorrhage 
which developed immediately after the last piece of work was done. 
The employer contended that a preexisting disease of the heart was 
the cause and not an accident as that term is used in the compensa­
tion act. The Supreme Court of Illinois affirmed the award, and 
ordered execution of judgment on it (E. Baggott Co. v. Industrial
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Commission, p. 390). Lobar pneumonia was said to have been caused 
by an accidental injury in a case under the Pennsylvania law, so as to 
warrant an award of compensation (Murdock v. New York News Bu­
reau, p. 392).

The question of occupational diseases has been decided in a few 
States by mandatory legislation, though in most the matter has not 
received specific attention. Anthrax infection incurred through a 
pimple which a workman had scratched open while dressing in the 
morning was classed by the Illinois Supreme Court as an accidental 
injury and an award of compensation was affirmed (Chicago Rawhide 
Mfg. Co. v. Industrial Commission, p. 392). The New York Court of 
Appeals on the other hand was unable to take judicial notice of the 
probable presence of anthrax germs, so that no presumption could be 
indulged in favor of the proposition that a man working about hides 
in a tannery was likely to receive an anthrax germ into an open sore 
as a result of employment. An award of compensation was there­
fore reversed (Eldridge v. Endicott, Johnson & Co., p. 393). A simi­
lar result was arrived at by the Supreme Court of New York, Ap­
pellate Division, in denying an award granted by the industrial com­
mission in the case of a workman who inhaled the disease-laden breath 
of a horse infected with glanders and became himself infected with 
the disease, dying therefrom (Richardson v. Greenburg, p. 394). It 
may be noted in connection with these two cases that the New York 
law is now amended so as to include certain occupational diseases, 
anthrax and glanders being among them.

The effect of excessive exposure to influenza due to employment 
as a hospital steward at the time of the epidemic of October, 1918, 
was held to be an “ injury or disease rising out of the employment,” 
entitling the widow to an award (City and County of San Francisco 
v. Industrial Accident Commission, p. 396). The same court extended 
this principle to cover the case of a safety engineer of a mining 
company who was requested by the superintendent to aid in the nurs­
ing of the patients in a small community of miners and their fami­
lies residing at the mine. A few days afterwards he himself con­
tracted influenza and was left with a weak heart, largely incapacitat­
ing him for work, and he was allowed compensation (Engels Copper 
Mining Co. v. Industrial Accident Commission, p. 398).

Though the Massachusetts law has been construed as governing 
occupational diseases, occupational neurosis of a cigar maker due to 
faulty posture, which was in turn the result of a physical deformity, 
was said not to come under the act. * “ Although the condition arose 
during the course of the employment it can not be found to have 
arisen from i t ” (Pimental’s case, p. 399).
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Disability due to infections following wounds accidentally caused 
are generally regarded as the proximate result of the original in­
jury. This position was contested by the employer in a California 
case (Bethlehem Shipbuilding Corp. v. Industrial Accident Commis­
sion, p. 426), in which erysipelas of the face developed by the com­
munication of infectious germs from an injured toe, but the Supreme 
Court affirmed the award.

ARISING OUT OF EMPLOYMENT.

The laws of most States, though not all, require that the injury 
shall arise out of tfie employment and also in course of the same. 
This provision was involved in a case before the Supreme Court of 
Illinois in which a workman whose overalls were greasy and oil 
soaked was burned to death as the result of the ignition of matches 
which he was carrying in his pocket. The practice was said to be 
so common that it was not unreasonable for the workman to have 
the matches, and their accidental ignition while at work was an 
accident within the law for which compensation should be allowed 
(Steel Sales Corp. v. Industrial Commission, p. 403).

The Supreme Court of New Hampshire affirmed an award in the 
case of a workman who was visiting about the shop in an interval 
oi unemployment and was injured by an unguarded dangerous ma­
chine. The custom of visiting was said to be known to the employer 
so that the man was regarded as in the course of his employment 
at the time (Barber v.. Jones Shoe Company, p. 418).

In Massachusetts compensation was allowed for the death of an in­
surance solicitor and collector, killed while attempting to catch a street 
car, as against the contention that his death was due to a common haz­
ard, the court holding that he was exposed to these hazards as a result 
of his employment, so that they should be classed as hazards of the 
occupation (Moran’s case, p. 404). The Supreme Court of Wisconsin 
took a like position with regard to a city salesman whose duties 
required much street travel (Schroeder & Daley Co. v. Industrial 
Commission, p. 428). The defense of “ common hazard” was like­
wise rejected where a workman was caught among the bricks of a 
building in which he was employed which was blown down by a 
tornado, and escaping ammonia fumes also conduced to his death 
(Central Illinois Public Service Co. v. Industrial Commission, p. 
407). Similarly the Supreme Court of Connecticut found that a park 
workman who took refuge undgr a tree as the only shelter at the 
time of a storm was subject to an unusual exposure on account of 
his employment and advised the affirmation of an award in his favor 
(Chiulla de Luca v, Board of Park Commissioners, p. 409).
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Death due to a fight over the possession of a tool was held to be 

compensable as arising out of and in the course of employment 
under the Ohio law (Industrial Commission v. Pora, p. 405); so in 
Indiana where a workman, enraged at a remark of his fellow worker, 
threw a hammer at him inflicting fatal injuries (Mueller v. Kling- 
man, p. 406); and in Nebraska where ill feeling had existed for some 
time between two workmen, due partly to their employment relations 
and partly to personal matters. A factor Was the known quarrelsome 
disposition of the offending workman. An award of compensation 
was therefore affirmed by the supreme court over the disallowance 
of the court below (American Smelting & Refining Co. v. Cassil, 
p. 409). A point of interest in this decision was the credit given in 
the compensation award for an amount previously received by the 
claimant on account of insurance carried by the company on the 
life of the deceased workman at its own cost.

A workman fatally injured in a riot by strikers, while attempting 
to defend female fellow workers, was held to have been injured in 
the course of his employment, the injury also arising out of the same 
(Baum v. Industrial Commission, p. 415).

Pranks of fellow employees, when the custom is known to the em­
ployer, become an incident of the employment, so that an injury 
resulting therefrom would be classed as arising in the course of em­
ployment and compensable (White v. Kansas City Stock Yards Co., 
p. 402). The Pennsylvania law does not require that the injury arise 
out of the employment, and an unexplained death by a bullet wound, 
presumably not suicidal, was held compensable by the supreme court 
of that State (Keyes v. New York O. & W. Railway, p. 401).

The Supreme Court of Minnesota held that a woman employed as 
elevator starter by a hotel had not left her employment even though 
she had “ punched out ” and was dressed for the street, when she was 
on practically continuous duty and was presumptively attending to 
duties incident to her employment (State ex rel. Raddison Hotel v. 
District Court' of Hennepin County, p. 411). The injury was fatal 
in this case, and the question arose as to whether her children were 
dependent, the husband having abandoned the family three years 
before the accident. Though not technically orphans, the children 
were held to be entitled to compensation under the law.

Injury received on the way to work was held to arise out of and in 
the course of employment, where it was necessary to follow a given 

route which was dangerous by reason of the constant movement of 
trains and cars (Great Lakes Dredge & Dock Co. v. Totzke, p. 413). 
It would seem reasonable that this principle should apply in a case 
where the employer furnishes the means of transportation for the 
workers in his service, and this was the position taken by the Su­
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preme Court of Connecticut where such transportation was furnished 
(Scalia v. American Sumatra Tobacco Co., p. 414).

Where travel is a part of the employee’s duty, the hazards may be 
regarded as incident to the service. Thus in a case before the Su­
preme Court of Pennsylvania (Haddock v. Edgewater Steel Co., 
p. 426) an employee returning home late at night from a trip under­
taken as a part of his duty was killed by an automobile. The cir­
cumstances were regarded as surrounding his employment, and the 
widow was allowed compensation.

To what extent the continuity o f  the employment relation is in­
terrupted at lunch time is a matter for determination in accordance 
with the facts. Thus where a workman had returned from his home 
before the expiration of the lunch hour and joined other employees in 
a room where they were accustomed to eat, the conduct that gave 
rise to the injury was held to be 46 entirely foreign to- the business 
of the subscriber,” so that no compensation should be paid (Roch- 
ford’s case, p. 416). A contrary view was taken by the Supreme 
Court of Kansas where a girl 17 years old was injured during the 
lunch hour while at play in a manner known by the employer to be a 
custom. The injury was therefore regarded as arising out of and in 
the course of the employment (Thomas v. Proctor & Gamble Mfg. 
Co., p. 417).

The fact that an employee had allowed a stranger to do part of 
his work did not bar recovery where the injury was not caused by 
such act but was incurred in an attempt to perform a proper act 
in the employer’s interest (Employers’ Liability Assurance Corp. v. 
Industrial Accident Commission, p. 427).

INJURIES DUE TO THIRD PARTIES.

The Minnesota law authorizes a workman injured in the course 
of his employment by the negligence of a third party to sue such 
third party; however, if the latter is himself under the compensation 
law the recovery may not exceed the amount of compensation fixed 
by the statute. In accordance therewith, an injured workman sued 
a third party for his injury, the latter being under the statute, and 
it moved for a dismissal of the common-law action, asking the court 
either to grant or to deny compensation under the act. The court 
granted this request saying that, as the defendant invited the award 
and would not contest its liability up to the extent fixed by the statute, 
“ there is nothing now to do but fix compensation.” The suit was 
therefore dismissed and the case remanded for a determination of 
the amount of benefits due (Hansen v. Northwestern Fuel Co., 
p. 419). The limitation of the third party’s liability to the amount 
payable as compensation under the law was, however, held not to
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apply in a case where the negligent third party caused the injury 
by an act not connected with the conduct of his business, but purely 
in the pursuit of his personal affairs. Recovery in a larger amount 
was therefore affirmed, and the right to sue was sustained even 
though the injured man had entered into an agreement with his 
employer for the payment of compensation, such agreement and pay­
ment thereunder not' being sufficient to transfer the right of action to 
the employer (Podgorski v. Kerwin, p. 421).

Under the Maryland law it was held that where compensation had 
been awarded a claimant, his election barred a suit for damages 
against the negligent third party, the law providing that such settle­
ment should be in lieu of all rights of action against any person 
whomsoever (Mayor and Council of Hagerstown v. Schreiner, p. 420).

The sending of a letter stating that a widow was contemplating 
making a claim for the death of her husband was held by the Supreme 
Court of Colorado (Arkansas Valley Ry., Light & Power Co. v. 
Ballinger, p. 423), not to be an election such as would bar the bring­
ing of a suit for damages against the third party liable for the in­
jury.

A Federal law provides compensation for civil employees of the 
United (States, which includes railway mail clerks; but the act was 
held not to preclude an action for damages against a negligent third 
party on account of injury to such an employee (Dahn v. McAdoo, 
Director General of Railroads, p. 424).

INSURANCE.

The Supreme Court of Colorado affirmed a decision of the court 
below as to the liability of a school district to pay insurance pre­
miums into the State fund, over its contention that the district was 
not an employer under the act, and that in any case the proper 
method of procedure had not been adopted, the court rejecting both 
these contentions (School District No. 1 in City and County of 
Denver v. Industrial Commission, p. 428).

The legal battle as to the right of private insurance companies to do 
business in Ohio would seem to have reached its end, in the absence of 
further legislative action, in decisions by the supreme court of the 
State and by the United States Supreme Court upholding the au­
thority of the commission to issue regulations to carry out those pro­
visions of the law which deny to self-insurers the right to insure 
their liability in stock companies. The State court discussed at some 
length the grounds for the action taken by the legislature and de­
clared the enactment of the law to be within its power and fully sup­
porting the action of the commission (Thornton v. Duffy, p. 429). 
The Supreme Court of the United States briefly disposed of the
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matter when it was taken before it, affirming the decision of the court 
below (p. 432).

As in many other States, self-insurance is permitted under the 
law in California where the industrial commission is satisfied with the 
solvency of the employer. However, the law permits the commission 
to require the deposit of securities to guarantee payment, and the 
commission was held to be within its rights when it required the de­
posit of bonds as a prerequisite to granting to a corporation the privi­
lege of carrying its own insurance (Bank of Los Banos v. Industrial 
Accident Commission, p. 432).

Where employers have employees in different lines of work, some 
of them not lawfully under the provisions of the compensation act, 
employees in such work should not be considered in computing the 
amount of premiums due for compensation insurance. The fore­
going was the finding of the Supreme Court of Washington where 
an employer had men who were engaged in dredging operations and 
were therefore in maritime employment (Puget Sound Bridge & 
Dredging Co. v. Industrial Insurance Commission, p. 434).

MEDICAL AND SURGICAL AID.

The provision that the employer must furnish necessary medical 
and surgical aid was held to be binding in a California case where 
there was knowledge on the employer’s part of the need of treatment, 
even though the treatment was rendered by a physician selected by 
the injured man, the employer taking no action; but after the em­
ployee had indicated that no further medical services were required 
he could not secure additional services at the expense of the employer 
(Leadbetter v. Industrial Accident Commission, p. 437). Where the 
employer gives clear and adequate directions as to how suitable medi­
cal service is to be obtained, he is not to be held liable for service 
from a different source, even as against the defense of the claimant’s 
ignorance leading to unintentional departure from the course pre­
scribed by the employer (Celia v. Industrial Accident Commission, 
p. 439). Still more would it be true that a voluntary abandonment of 
the physician provided by the employer, followed by recourse to 
another, would not charge the employer with liability for the costs 
of the services of the second physician (Radii v. Morris & Co., p. 438). 
However, the employee’s voluntary change of physicians will not be 
construed as working a forfeiture of the right to compensation as if 
for refusal to accept reasonable surgical, etc., services (Neary v. 
Philadelphia & Reading Coal & Iron Co., p. 439) ; but where an opera­
tion is necessary to restore working capacity and is not dangerous, 
refusal to undergo the operation was held by the Supreme Court of 
Michigan to suspend payments until the workman should submit 
(O’Brien v, Albert A. Albrecht CofJ p. 446), The subject of concur­

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



WORKMEN ’s  COMPENSATION. 55

rent awards was involved in this case, the workman having received 
a second injury while drawing compensation for the first. The law 
makes $10 per week the maximum, and this was held to apply, 
“ whether it is paid by one employer or several.”

The same court on the same date had before it a case (Rose v. 
Desmond Charcoal & Chemical Co., p. 441) in which a workman had 
drawn compensation for more than three years and refused to sub­
mit to an X-ray examination to determine his present condition. 
The industrial commission declined to terminate the payment of 
benefits on account of this refusal, but the supreme court took the 
opposite view and required the submission to an examination as a 
condition to the further receipt of benefits. The Supreme Court of 
Nebraska, on the other hand, refused to adopt this position in a case 
in which the employer’s demand that the claimant submit to the 
examination was not supported by the opinion of physicians, and it 
appeared that no examination was necessary. On a new trial there 
was evidence that an X-ray picture was “ a reasonable and neces­
sary thing,” but the trial court did not so find, and the supreme court 
refused to change its position in view of all the circumstances (U. S. 
Fidelity & Guaranty Co. v. Wickline, p. 444).

Where services in excess of the statutory requirement are rendered 
at the request of the employer, with an assurance of payment, the 
Supreme Court of Minnesota held that the statutory amount would 
not serve as a limitation on the employer’s liability for medical 
benefits (Collins v. Joyce, p. 440).

The Supreme Court of Illinois held (Central Locomotive & Car 
Works v. Industrial Commission, p. 325) that a notice of claim for 
medical attendance was not sufficient in itself on which to base a 
much later claim for compensation.

ATTORNEYS’ PEES.

In the Wickline case above, the injured woman had sought to se­
cure the taxing of her attorney’s fees as part of the costs for which 
she was entitled to reimbursement. The court held that as the law 
existed at the time this could not be done, though an amendment of 
1919 changed the law in this regard. The power of the State board 
to determine the amounts of attorney’s fees was upheld in a Kentucky 
case (Rawlings v. Workmen’s Compensation Board, p. 308), in which 
the board had fixed a fee less than the attorney’s claim, and less than 
the amount contracted for with the claimants, and less also than the 
statutory maximum; the attorney had a remedy in an action by ap­
peal to the circuit court, so that a writ of mandamus could not be 
obtained. The Minnesota law was construed as making no pro­
visions for attorneys’ fees, and as they are not allowed in ordinary
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eivil actions the absence of a specific provision prevented a recovery 
(Johanson v. Lundin Brothers, p. 309).

MINORS ILLEGALLY EMPLOYED.

The Supreme Court of Indiana affirmed a judgment for damages 
in favor of minors illegally employed, holding that the compensation 
law covered only lawful employment (New Albany Box & Basket 
Co. v. Davidson, p. 448). In this case both the failure to secure a 
certificate and the employment of children under 16 years of age at 
dangerous machinery were involved. The same principle was ap­
plied by the Supreme Court of California in refusing to hold an in­
surance company liable for a compensation award made to a child 
employed without an age and schooling certificate (Maryland Cas­
ualty Co. v. Industrial Accident Commission, p. 449). On the other 
hand, the Supreme Court of Washington found the law of that 
State to be broad enough to cover all employments, civil suits for 
damages for personal injuries having been entirely abolished (Rasi'V. 
Howard Mfg. Co., p. 447). The Legislature of Wisconsin has 
adopted a special provision with regard to the employment of chil­
dren in violation of the child labor laws, providing that in such cases 
treble compensation shall be allowed for any injury incurred during 
the course of such illegal employment; this provision was held con­
stitutional by the Supreme Court of the State (Brenner v. Heruben, 
p. 450).

ELECTION.

The effect of an election by the employer upon a minor was con­
sidered by the Supreme Court of Kansas in a case (Chicago R. I. & 
P. R. R. Co. v. Fuller, p. 371) in which the injured employee, 20 
years of age, denied the applicability of the law to him on the ground 
that the matter is contractual, and that a minor is not bound by his 
contract. This contention was rejected, and an award of compensa­
tion affirmed, no suit for damages being permitted.

The Illinois statute prior to the amendment of 1919 was elective, 
with a presumptive election as to certain classes of employment. 
The owner of a number of buildings who had no other business than 
their management and maintenance had not affirmatively accepted 
the act and denied that he was subject to it. However, the supreme 
court took the view that he was engaged in a business or occupation 
subject to the presumptive provisions of the act, and an award 
in favor of one of his employees was affirmed (Storrs v. In­
dustrial Commission, p. 372). In this connection reference may be 
made to a decision of the District Court of Appeal of California in 
the Lauzier case above (p. 42), where the maintenance of a few small 
houses was regarded as not being the “ business ” of the owner.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



WORKMEN ?S COMPENSATION. 57

An election out of the law was attempted in a case that was before 
the Supreme Court of California in which a physical examination 
prior to employment disclosed the fact of the applicant’s suscepti­
bility to hernia. The company therefore required him to sign a 
release for any disability due to this cause, but the court held that 
the attempted release was of no avail, being directly forbidden by 
the statute (Hines, Director General of Railroads v. Industrial 
Accident Commission, p. 456).

Other cases not strictly involving the question of election may be 
here noted as they turn on the question of what law was applicable. 
In one of these the Supreme Court of Illinois (Chicago & A. R. Co. 
v. Industrial Commission, p. 456) sustained an award for compensa­
tion under the State law as against the contention that if any re­
covery was possible it must be under the Federal liability act. The 
employee in the case was a watchman guarding property in the 
company’s yards in the State of Illinois. The court found that his 
duties constituted no real or substantial part of interstate commerce 
and denied the railroad company’s contention, affirming the award.

A rather unusual case was before the Supreme Court of California, 
involving concurrent employments, one employer doing both an in­
terstate and intrastate business, the other doing only an interstate 
business. Both were railroad companies, and the employee was 
killed while performing his duties, upon the simultaneous approach 
of trains of each company. The widow executed a release as to 
the company doing an interstate business and obtained an award 
against the other employer, who thereupon appealed, claiming that 
the injured man was not its employee, and that any redress available 
was under the Federal liability act. The court did not accept this 
position, and also held that any release that the widow might have 
executed would not affect the obligation of the employer under the 
State compensation law; the award was therefore affirmed (San 
Francisco-Oakland Terminal Railway v. Industrial Accident Com­
mission, p. 382).

Under an ordinance of the city of St. Paul firemen injured in the 
course of employment are entitled to six months’ pay during dis­
ability. The obligation of the city to pay this amount, without re­
gard to the subsequently enacted workmen’s compensation law, which 
was also applicable, was upheld by the Supreme Court of the State 
(Markley v. City of St. Paul, p. 383).

WILLFUL MISCONDUCT.

The California law provides increased benefits in cases where the 
injury is caused by the willful misconduct of the employer. The 
constitutionality of this provision was upheld, and it was applied to
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a case (E. Clemens Horst Co. v. Industrial Accident Commission, 
p. 463), in which a female employee’s hair was caught in an un­
guarded shaft near the place where her employment required her to 
be. This additional award was held not to be a penalty for miscon­
duct but only an increased benefit properly due as compelling the 
employer to carry a greater proportion of the burden in such case. 
The Supreme Court of Iowa refused to allow an action for exemplary 
damages in a case in which the reckless negligence of the employer 
was said to be the cause of the injury for which compensation had 
been awarded (Stricklen v. Pearson Construction Co., p. 466). The 
court held that after the plaintiff had accepted compensation he had 
no standing to assert further liability.

The remaining cases under this head refer to the willful miscon­
duct of the employee instead of the employer. In one of these 
(Indianapolis Light & Heat Co. v. Fitzwater, p. 465) the employer 
contended that the workman’s injury was due to his failure to observe 
safety requirements prescribed by it. However, 'the court found 
that no great attempt had ever been made to enforce them and 
allowed the award to stand. The same court (Appellate Court of 
Indiana) refused to set aside an award in a case in which a workman 
met his death by continuing work in a place in which he had at­
tempted to wear a respirator, but took it off, because, as he said, it 
did not work. The court held that it was a fair conclusion that the 
instrumentality had been put aside because out of order and there 
was no obstinacy or stubbornness involved, so that the award should 
stand (General American Tank Car Corp. v. Borchardt, p. 467). 
The Supreme Court of California likewise refused to cut off com­
pensation where an injury was due to a hazard against which ex­
plicit instructions had been given, but where the action was im­
pulsively taken to catch falling objects (Hyman Bros. Box & Label 
Co. v. Industrial Accident Commission, p. 468). Other cases noted 
in this connection before the same court involved the attempt to 
wipe off a stream of grease from moving machinery without regard­
ing the warning “ stop before oiling,” etc. (Western Pacific It. R. 
Co. v- Industrial Accident Commission, p. 469) ; and one where a 
workman undertook to chip off a burr from a bar in which he was 
drilling holes without putting on the goggles which were specifically 
directed to be used in such cases. Here the customary award was 
reduced one-half under the law covering willful misconduct, as the 
workman had voluntarily and intentionally omitted the use of the 
safeguards directed, on the ground that he disliked them and they 
were “ in his way ” (McAdoo, Director General of Railroads v. In­
dustrial Accident Commission, p. 470).

The Minnesota law denies compensation where intoxication is the 
proximate cause of the injury, the burden of proof being on the em­
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ployer. Where an intoxicated fireman at a hotel fell from a stair­
way that had no railing, it was held that this fact, together with 
other causes of hazard, might be regarded as proximate causes, so 
that an award would not be disturbed (State ex rel. Green v. Dis­
trict Court of Ramsey County, p. 435).

EX TR AT ER R ITO R IA LIT Y .

A prolonged discussion of the applicability of the California law 
to injuries occurring under home contracts but outside the territory 
of the State would seem to be terminated by the finding of the su­
preme court of the State in a case (Quong Ham Wah Co. v. In­
dustrial Accident Commission, p. 385) in which an amendment to 
the compensation law declaring it applicable in such cases was up­
held. The law as drafted was limited to workmen, residents of 
California, but it was held that the Constitution of the United 
States prevented discriminatory privileges, so that the law must be 
construed as applying to all citizens of the several States contract­
ing in the State of California. As so construed the statute was up­
held and declared applicable to an employee of a packing company 
injured in Alaska. The Supreme Court of the United States re­
fused to review this action (p. 388).

A New York corporation doing part of its work in Pennsylvania 
paid compensation to a New York workman injured in Pennsyl­
vania under a claim made by him in accordance with the Pennsyl­
vania statute. A subsequent claim was made for the same injury 
under the New York law, which the commission allowed; the su­
preme court, appellate division, however, denied the right to this 
compensation on the ground that there was no New York contract 
sustaining such proceedings (Thompson v. Foundation Co., p. 388). 
The Supreme Court of Illinois was not able to find in its compen­
sation law any provision that “ can be construed to authorize com­
pensation for an injury occurring outside of the State.” An award 
allowed by the industrial commission was therefore reversed where 
the injured man was employed at the time on the Kentucky side of 
the Ohio River in excavation work connected with the construction 
of a bridge between the two States (Union Bridge & Construction 
Co. v . Industrial Commission, p. 384).

LABOR DISPUTES.

An unusual situation with regard to the instigation of labor dis­
putes was considered by a United States Circuit Court of Appeals in 
Lamar v. United States, p. 168). The appellant was found guilty of 
attempting to instigate strikes to prevent war production and was 
held to have been guilty of conspiracy to restrain foreign trade and
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war production, so that the Clayton Act limiting strike injunctions 
was no defense.

The widely-known Court of Industrial Relations of Kansas was 
found by the supreme court of the State to be constitutional in the 
face of contentions that it was not a legally constituted body (State 
ex rel. Court of Industrial Relations v. Howat et al., p. 170). The 
so-called court is not regarded as judicial'in its character, but it may 
receive the aid of a district court in support of its decisions, so that 
offenders against it may properly be imprisoned.

LABOR ORGANIZATIONS.

BOYCOTT.

A case that has long been before the courts, and has received prior 
notice, is that of Clarkson v. Laiblan (p. 179), in which the plaintiff 
was in this instance awarded damages for loss of occupation by reason 
of the unlawful interference of a labor organization with his oppor­
tunities for employment. In another case the Court of Appeals of 
New York did not assess damages, but found that a combination of 
labor unions was unjustifiably and unlawfully interfering by boycott 
with the rights of the plaintiff, and an injunction was accordingly 
authorized (Auburn Draying Co. v. Wardell, p. 172).

Restraint of interstate commerce by boycott and secondary boy­
cott was found by the Supreme Court of the United States to be car­
ried on unlawfully in Duplex Printing Co. v. Deering (p. 174). The 
manufacturer at Battle Creek, Mich., had been subjected to strike, 
but the chief activities were in New York City and vicinity, and these 
activities were found to be not such as the Clayton Act made legal.

Combinations of manufacturers, rather than of laborers, were con­
demned in cases before the circuit court of appeals, one in the seventh 
circuit involving an attempted monopoly through a combination of 
manufacturers and union workers (Boyle v. United States, p. 181). 
Switchboard and like appliances for electrical installation were the 
subject of an agreement which was held unlawful in this case. 
Quite similar was the finding of the court of the third circuit, in 
which the tile industry was likewise made the subject of an agree­
ment between dealers and the tile setters’ union (Belfi v. United 
States, p. 183).

COLLECTIVE AGREEMENTS.

The effect of a trade or collective agreement, i. e., a contract be­
tween the employer and the members of a union, received considera­
tion in a few cases of interest. Their validity was recognized in a case 
(Nederlandsch Amerikaansche Stoomvaart Maatschappij v. Steve­
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dores & Longshoremen’s Benev. Soc., p. 184) in which members of 
labor unions who were under contract to load and unload vessels 
at a fixed price refused to complete the work of unloading a vessel 
without an increase in pay. The court awarded damages for their 
violation of the contract. That such an agreement was legal, even 
though it debarred an outside worker from employment, the result 
of the contract being to establish a closed shop, was held by the 
Supreme Court of Massachusetts (Shinsky v. O’Neil, p. 187).

A similar conclusion was reached in a case of like nature that came 
before the New Jersey courts. Here the discharged workman claimed 
that a monopoly had been established in violation of a State law, but 
the statute was held not to apply (Reihing v. Local Union of Elec­
trical Workers, p. 188).

The violation of an agreement with a plumbers’ union led to the 
inability of a contractor to complete his contract, and his surety 
was held liable on the failure to conclude the work within the time 
specified. The insurance company claimed that it was exempt from 
liability on the ground that the inability to secure labor was due to 
a strike, but the court denied this contention, holding that the con­
tractor’s own act in violating the agreement was the moving cause 
in the difficulty, so that it could not be called a strike (Uden v. 
Schaefer, p. 190).

A contract between a railroad company and the union of which 
its employees were members was held to control rather than an award 
by the War Labor Board before which the railroad had refused to 
appear. The contract was terminable upon 30 days’ written notice, 
which the employees gave, but the company refused to enter into 
any discussion and the work continued under the old terms. Sub­
sequently, a demand for back pay on the basis of the award of the 
War Labor Board was brought, but was denied by the court, which 
held that the collective agreement still prevailed (Parker v. First 
Trust & Savings Bank, p. 186).

EXTORTION. .

During the year 1918 an organization representing members and 
business agents of unions of painters, glaziers, wood finishers, etc., 
in the city of Chicago, established a set of rules for the violation 
of which it assessed penalties against employers, including the pay­
ment of certain sums to the unions. I f  the money was not forth­
coming the plate glass in the employer’s store was broken and could 
not be replaced without the payment of the penalty, which was fre­
quently increased. A conspiracy was found and convictions and 
fines followed, the court finding that the series of acts constituted
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different parts of one conspiracy, so that no particular one need be 
singled out as the basis for prosecution (People v. Curran, p. 191).

Though not involving criminal prosecution, an action for damages 
was carried to a successful conclusion in a case in which violence 
and the destruction of property attended the efforts of a labor union 
to compel the unionizing of the mines of a number of companies 
where the open shop was being maintained (United Mine Workers 
of America v. Coronado Coal Co., p. 192). Damages of $200,000 
trebled under the antitrust act were, therefore, allowed but without 
the interest claimed.

MEMBERSHIP

It is a general rule that unions will be permitted to determine the 
qualifications of their members and their rights within the union. 
However, the court will give relief if arbitrary action is taken or 
inadequate provision is made for the safeguarding of rights.

Thus, in Staffan v. Cigar Makers International Union (p. 202), it 
was found that a member had been dropped without just cause, so 
that his widow was entitled to recover the insurance benefits which 
membership involved. On the other hand, an amendment to the con­
stitution of a union which operated to forfeit the benefits which 
would have accrued prior to the change was held not to be unreason­
able, and the anticipated beneficiary was held not entitled (Tierney 
v. Perkins, p. 201).

Charges of wrongdoing under the rules of the union led to the 
suspension of members of a railroad brotherhood, which involved 
the loss of insurance. Instead of appealing to the highest authority 
in the order after their suspension, the plaintiffs took the case to the 
courts, claiming wrongful expulsion. The matter was fully reviewed 
and the acts of the union were found, though harsh and drastic in 
some respects, not to be so unreasonable or unfair as to warrant out­
side interference (Simpson v. Grand International Brotherhood of 
Locomotive Engineers, and Smith v. Same, p. 233).

The same court (Court of Appeals, West Virginia) had before it 
the complaint of three members of the Brotherhood of Railway 
Trainmen, in which they sought to prevent a committee of the broth­
erhood from making an agreement with their employer modifying 
an old rule under which the complainants enjoyed certain benefits of 
which they would be deprived by the proposed new agreement. It 
was held that the action of the committee was in due form and pre­
sumably for the general good of the brotherhood, and that the old 
rule did not create a property interest that the complainants could 
defend (Burger v. McCarthy, p. 238).

In the broader field of the rights of unions themselves is a case 
(Gardener v, Newbert, p, 274) in which a local lodge was disfran­
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chised and expelled from an international and a new lodge chartered 
to take its place to operate in the same territory. Members of the 
original lodge thereupon sought an injunction to prevent the inter­
national lodge from interfering with their original status. This was 
shown to involve interests in property and other valuable rights 
which were held by the court to be entitled to protection.

A very similar situation developed in a New York case involving 
a local union which had had long-continued relations with the inter­
national, but owing to personal differences officers and members of 
the local were suspended and finally the local itself. The court 
granted an injunction to protect the local organization both in its 
rights of international control and against a requirement that its 
members join another local (Bricklayers* Plasterers & Stone Masons 
Union v. Bowen, p. 275).

The same principle was applied to a manufacturers’ organization 
in which an association of clothing manufacturers undertook to dis­
cipline a member for refusing to dismiss his workmen, in an attempt 
to compel the workmen’s union to permit arbitration, and a fine of 
$2,000 was assessed. The employer refused to pay the fine and a suit 
was brought to enforce its collection, but the court refused to enter­
tain the action on the ground that the association had no authority 
in law to fix an arbitrary assessment by way of a fine (American 
Men’s & Boy’s Clothing Manfrs. Assn. v. Proser, p. 280).

Involving the insurance feature rather than that of membership is 
another case that may be noted in this connection, in which a loco­
motive engineer lost his employment by reason of color blindness. 
His policy in the association to which he belonged called for benefits 
in case of loss of sight, but the court held that the impairment suf­
fered did not warrant the payment of benefits under the terms of the 
policy (Fallin v. Locomotive Engineers Mutual Life & Accident 
Insurance Assn., p. 200).

An entirely different phase of the question of membership was 
involved in cases in which the matter of deportation of aliens was 
before the courts, and membership in the order of Industrial Workers 
of the World was found to be sufficient basis for upholding a deporta­
tion order, in view of its avowed program (Ex parte Bernat, p. 195).

A similar conclusion was arrived at where the question involved 
was that of canceling the naturalization certificate of a member of the 
I. W, W., citation being made from publications of the order as 
evidence of its nature (United States v. Swelgin, p. 197).

A third case involved the conviction of a member of the crime of 
criminal anarchy under a Washington statute, the conviction result­
ing from the admission into evidence of various documents of an in­
flammatory character issued by the order and in the possession of 
the defendant (State v. Lowery, p. 198).
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Like the Bernat case, a case before the United States Court of 
Massachusetts considered the deportation of a considerable number 
of aliens, but as members of the Communist Party or the Communist 
Labor Party. The Departments of Labor and of Justice had cooper­
ated in making a number of arrests, but on this trial it was found 
that the organizations named were not of an essentially illegal nature 
under the Federal statute relied upon, so that membership therein 
WTas not of itself a basis for deporting the persons arrested (Colyer 
v. Skeffington, p. 206).

The right of employers to discharge their employees “ for any 
reason or no reason ” naturally involves the right to discharge work­
men for membership in labor unions. This principle was held to be 
applicable to city firemen in the employ of the fire department of 
Dallas, Tex. (McNatt v. Lawther, p. 208). A like situation led to a 
similar conclusion in the city of San Antonio (San Antonio Fire 
Fighters Union v. Bell, p. 210).

INTERFERENCE WITH EMPLOYMENT.

The Supreme Court of Georgia sustained the legal right of an em­
ployer to conduct his business as an open shop without interference 
by organizations from outside which sought to secure the violation 
o f contracts which included an agreement not to join a labor union 
during the period of service (Callan v. Exposition Cotton Mills, 
p. 203).

A similar view was taken by a California court where a union 
of glassworkers sought to prevent employees of the plaintiff’s com­
pany from carrying out their contracts by various inducements. An 
injunction was therefore granted against the threatened interference 
(Patterson Glass Co. v. Thomas, p. 203).

A different conclusion was arrived at in a Texas case (Sheehan v. 
Levy, p. 205), in which the court refused an injunction and damages 
as for interference with employment where a master plumber charged 
other master plumbers with complicity with a union of workers to 
prevent his obtaining men for his jobs; while the workmen were said 
to be within their rights in refusing to work if they chose to do so.

PICKETING.

The act of picketing is not illegal per se since the passage of the 
Clayton Act, but the effect of this statute has been widely discussed. 
Thus, in the United States District Court of Missouri it was held 
that no injunction could be granted against pickets who sought to 
make effective a strike to compel the maintenance of a closed shop 
(Kinlock Telephone Co. v. Local Union, p. 212). The fact that em­
ployees of a company were involved in this case distinguishes it from
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those cases in which outside organizations are active, as in Moore v. 
Cooks, Waiters & Waitresses Union (p. 221), where picketing to 
compel the discharge of employees and the employment of union 
workers was held to be subject to injunction.

In another case (Rosenberg v. Retail Clerks Association, p. 223), 
picketing which interfered with the customers of a store was de­
clared unjustified as constituting threat or menace against them 
which should be enjoined without requiring the owner to institute 
further proceedings.

The right of the owner of a motion-picture theater to operate his 
own machine without being subjected to picketing and called unfair 
to union labor was declared in a Missouri case, the maintenance of 
such a course being classed as unlawful conspiracy (Hughes v. 
Kansas City Motion-Picture Machine Operators Local, p. 214).

Quite similar to the situation in the Moore case, above, was one 
before the New York Supreme Court in which a restaurant corpora­
tion was the subject of picketing in an attempt to compel unioniza­
tion, which the court held subject to injunction (Stuyvesant L. &> B. 
Corporation v. Reiner, p. 211).

In an Illinois case a portion of the employees of a corporation went 
on strike and picketed the establishment, resorting to violence and 
intimidation to compel the remaining employees to quit work. A  
temporary injunction had been procured but without effect upon the 
picketing and other unlawful acts. The members of the union denied 
that they had violated the injunction, and also challenged the power 
of the court to issue the injunction. They were found guilty, how­
ever, and the judgment against them was affirmed by the supreme 
court (Lvon & Healy v. Piano etc. Workers International Union, 
p. 2 1 7 )./

A  United States district court found the Clayton Act not applica­
ble in a case (Dail-Overland Co. v, Willys-Overland (Inc.), p. 218) 
in which it appeared that overt acts had been done in furtherance of a  
conspiracy which were beyond any possible classification as the 
lawful carrying out of legitimate objects. There was restraint of 
commerce and a continued effort to interfere with production even 
after the evident failure of the strike. The original injunction was 
therefore continued.

An Arizona statute permits injunctions against picketing only 
when necessary to prevent injury to property rights and to prevent 
unlawful acts. This was held by the supreme court of the State 
(Truax v. Corrigan, p. 222) to be a constitutional enactment, the court 
saying also that the good will of the public while valuable to busi­
ness success does not belong to any man as “ a vested property right.” 
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RESTRAINT OF TRADE.

An interesting group of decisions have been rendered in connection 
with the* conditions affecting dock laborers, etc., in New York City. 
In June, 1919 the supreme court in special term had before it the 
case of a trucking company employing both union and nonunion 
men on terms satisfactory to all parties concerned. However, check­
ers, weighers, and clerks at the various terminals undertook to 
compel the employer to unionize his business by refusing to handle 
any goods delivered by his men. An injunction was allowed re­
straining the unions from thus refusing to handle goods offered 
for transportation, the injunction to remain in force until the trial on 
the merits (P, Reardon (Inc.) v. Caton and Reardon v. International 
Mercantile Marine Co., p. 225). Separate appeals were taken in these 
cases, the appellate division reversing the judgment of the court in 
special term in both cases. It was said that other trucking con­
cerns in the city were transacting business without difficulty and that 
the demand on the employer did not appear to be unlawful or unrea­
sonable. As to the mercantile marine company, it was said that 
to undertake to compel it to receive goods which its employees would 
not handle would result in an embargo on business generally and 
that furthermore the injunction was contrary to law.

juater a case involving a dealer in lumber who did a large export 
business was before the supreme court in special term, the question 
being the right of a group of unions to compel the company to 
maintain a closed shop. The former employees had gone on a strike 
but the business was continued on the open-shop plan. Its goods 
were therefore blacklisted, and steamship companies were notified 
that if they received any of this company’s goods for transportation 
the employees of the steamship company would be called out. The 
court had before it the action of the appellate division in setting 
aside its injunctions in the Reardon cases, but distinguished the 
present case therefrom and issued an injunction directing the steam­
ship companies and those employed about the docks to give impartial 
and uninterrupted service to the plaintiff as to all others offering 
business in the usual way (Burgess Bros. Co. v. Stewart, p. 229).

The latest decision noted in this series is by the United States 
Circuit Court of Appeals on February 2, 1921 (Buyer v. Gruillan, p. 
231). A restraining order had been issued in the first instance on 
the petition of Buyer to prevent interference with his shipments of 
goods, but this had been set aside, and it was from this latter action 
thappeal was taken to the court of appeals. This court found that 
t.Ld refusal of the employees of a steamboat company, loaders, check­
ers, weighers, etc., to accept for shipment goods handled by nonunion 
workers was unlawful interference with interstate commerce and
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reversed the action of the court below, directing it to issue a pre­
liminary injunction, in effect mandatory, directing the workers, so 
long as they remained in such employment as affected transportation, 
to handle alike all goods offered.

STRIKES.

The right of a union to care for striking employees by erecting 
shelter for them in the vicinity, to care for them after ejectment from 
the company’s houses, was upheld by the Court of Appeals of Ken­
tucky, which reversed a temporary injunction to the contrary issued 
by the courts below (Diamond Block Coal Co. v. United Mine 
Workers, p. 239).

An Oregon statute declaring labor organizations lawful and re­
stricting the issue of injunctions against picketing was declared not 
applicable in a ease (Heitkemper v. Central Labor Council of Port­
land, p. 241) where the only question involved wTas of recognition of 
the union, there being no dispute as to wages, hours, or employment 
conditions.

Quite similar circumstances in a Massachusetts case (Folsom En­
graving Co. v. McNeil, p. 243) led to a like finding by the supreme 
court of that State which pointed out that a strike to enforce both 
a legal and an illegal purpose was of itself illegal and was therefore 
subject to injunction, in spite of a restrictive statute authorizing 
peaceful persuasion. Of like tenor was a decision by the United 
States Circuit Court of Appeals in California, affirming an order 
restraining a union from attempting to unionize a railway company 
by inducing violation of contract and the calling of a strike (Mont­
gomery v. Pacific Electric Railway Co,, p. 245).

Where certain activities of strikers were shown to be unlawful in 
the view of the court and an injunction against them had been 
granted, it was said on further proceedings that even though there 
was no violence the maintaining of a blacklist and an attempted boy­
cott were illegal and would be specifically enjoined. However, the 
injunction did not go so far as to anticipate acts not yet committed, 
but the facts might be brought before the court at any time for an 
extension of the provisions of the injunction on a proper showing 
(Thomson Mach. Co. v. Brown, p. 247).

Far-reaching disturbances in the city of Omaha involved such 
large numbers of employers organized in a business men’s association 
and of workers organized in their labor unions that an injunction 
was sought against both parties restricting the methods and activi­
ties of their collective and individual warfare. Only a part of the 
request was granted, but the supreme court refused to extend the 
scope of the injunction, saying that employers and workmen alike had
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the right to associate in organizations for their personal benefit, and 
so long as they did not interfere with personal property rights the 
courts would not intervene (State v. Employers of Labor, p. 248). <

In Cleveland, Ohio, a general disturbance led to an order by the 
mayor of the city directing the arrest of all persons coming thereto 
as strike breakers, the sole reason assigned being that the per­
sons arrested were “ suspicious persons.” The prospective employer 
sought an injunction against this method of interfering with the flow 
of labor to its plant which was allowed by the district court (Ameri­
can Steel & Wire Co. v. Davis, p. 251).

The effect of a strike interfering with the completion of a contract 
was considered by the United States Circuit Court of Appeals in a 
case (The Richland Queen{\>. 251) in which the owner of the boat 
sought to recover damages for loss of the use of the vessel owing to 
delay on repairs. The existence of a strike was held to be a reason­
able excuse for the delay even though it was peaceable.

Where a collective agreement contained no provision for a closed 
shop, a strike to prevent the employment of a nonunion man was 
held not to be justified. The strike had resulted in the discharge of the 
worker, or at least in his withdrawal from service on request. How­
ever, he was granted an injunction, which was affirmed by the Su­
preme Court of Massachusetts, preventing the union from interfering 
with his employment (Smith v. Bowen, p. 254). The same court 
found a strike justifiable where representatives of a union came at 
the employer’s appointment to discuss a closed-shop contract, but he 
violated his agreement and failed to meet with them, the case being 
one of 44 breach of good faith and square dealing ” ; however, the 
methods of picketing were such as to warrant an injunction, which 
had been violated. The question of contempt proceedings was there­
fore before the court, and it declared unconstitutional a statute which 
had undertaken to require a jury trial in lieu of summary procedure 
in determining punishment for contempt (Walton Lunch Co. v. 
Kearney, p. 255).

The constitutionality of a law of Oregon restricting the issue of 
injunctions was upheld by the supreme court of that State, and an 
injunction issued by a lower court was modified. The employer had 
violated a closed-shop contract, and the strike was declared to be 
justifiable, and picketing in the manner prescribed in the injunctive 
order was authorized (Greenfield v. Central Labor Council of Port­
land, p. 262). It is to be noted in this case that there was an actual 
dispute between employer and employees and not a mere outside 
activity as in the Heitkemper case noted above.

The Oregon statute quite closely resembles the Clayton Act; this 
latter act was held by a United States district court not to prevent 
the issue of an injunction in the case in hand, which showed “ an out-

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



LABOR ORGANIZATIONS. 69

rageous condition of mass picketing ” (Langenberg Hat Co. v. 
United Cloth Hat & Cap Makers of North America, p. 264).

A case before a New Jersey court was of particular interest be­
cause of the joint activities of 15 complainants, employers, against 
three local unions. The propriety of the joinder of the plaintiffs 
was upheld by the court on the ground of the identity of their in­
terests and of the circumstances giving rise to their actions. A  
closed-shop contract was the end in view in the strikes, picketing, etc., 
and the court held that considering the scope of the purposes such 
action was illegal,, as an attempt to establish monopoly. One of the 
defendant unions was found not to have been active, and the bill 
against it was dismissed, but as to the others an injunction was 
ordered (Baldwin Lumber Co. v. Local 560, International Brother­
hood of Teamsters, etc., p. 259).

The matter of punishment for violation of injunctions has already 
been noted. A case of this sort was before the Supreme Court of 
Illinois in which a representative of the union had instructed the 
members to disregard the injunction, and he was thereupon tried 
for contempt and sentenced to jail. The case was appealed, the 
claim being made that though the injunction had been violated it 
was erroneous and therefore invalid. The appellate court therefore 
reversed the decision of the court below as to the fixing of a penalty, 
but on further appeal to the supreme court, this action was in turn 
reversed and the case was remanded to the trial court for further 
action (Ash-Madden-Rae Co. v. International Ladies’ Garment 
Workers’ Union, p. 265). Penalties were likewise assessed in a New 
York case (Kayser v. Fitzgerald, p. 267) in which the defendants 
were found to have advised the strikers that an injunction “ did not 
amount to anything,” and acts of violence and use of opprobrious 
epithets were continued. However, the Supreme Court of Texas 
ordered the discharge of a union officer who had disregarded an 
injunction against the use of “ villifying ” or “ opprobrious ” epithets, 
the court saying that the control of the freedom of speech was beyond 
the power of the court (Ex parte Tucker, p. 269).

An unusual distinction was drawn in a case before the United 
States Circuit Court of Appeals* in Tennessee where a strike was 
being enforced by picketing. The workmen who wished to continue 
their service were mostly colored men and the pickets were white men. 
The point was raised on the appeal that the trial court had held 
that the degree of intimidation, while not necessarily sufficient to 
affect white men, was coercive as to the Negro. Without admitting 
the contention, or deciding whether judicial notice should be taken of 
the alleged difference, the court of appeals was not willing to disre­
gard the findings of the trial judge. “ The question is not one of 
color; it is one of individual or class intimidation.” It was held in
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tliis case that the Clayton Act limiting the issuing of injunctions to 
cases in which injury is threatened to a “ property right” did not 
prevent the issuing of an injunction where the principal right was that 
of carrying on business, holding this would be in itself a property 
right (King v. Weiss & Lesh Mfg. Co., p. 270).

The question of the status of employees on strike was considered in 
the Greenfield case above, the court there holding that the declaration 
of the strike and a walkout of employees did not terminate the em­
ployment relation. The same point was involved in an Ohio case 
(Vonnegut Mach. Co. v. Toledo Mach. &  Tool Co*, p. 271),in which a 
Federal district court held that on account of the insufficiency of the 
reason for the employees leaving service, they must necessarily be re­
garded as strangers to their former employers’ business. The action 
in this case was by one corporation seeking an injunction to restrain 
another from breaking its contract to deliver certain manufactured 
articles, charging a conspiracy to restrain interstate commerce. The 
injunction was granted, the judge holding that in view of the termi­
nation of employment relations the Clayton Act restricting the issue 
of injunction in ease of dispute between employer and employee did 
not apply. The conflicting interests of two corporations were dis­
cussed also, though from a different standpoint, in a New Jersey 
case (Lehigh (Structural Steel Co. v. Atlantic Smelting & Refining 
Works, p. 278), in which the latter company sought to compel the dis­
continuance of a contract which was being performed by the as­
sistance of nonunion labor, the motive being to safeguard the com­
plainant’s business from interruption by reason of sympathetic 
strikes threatened if the contract named were actually carried out 
by nonunion workers. The construction company was granted an in­
junction to prevent both the complaining company and the union 
from interfering with its work by maintaining a strike, the court 
saying that “ the principle of the closed shop, i. e., the monopoliza­
tion of the labor market, has found no judicial sponsor.”

The relations of rival organizations were involved in a ease before 
the New York Supreme Court, trial term. The Amalgamated Cloth­
ing Workers had sought to secure control of the clothing manufactur­
ing industry in the city of Rochester and were successful with a 
single exception. The employer in this case refused to recognize this 
organization, but fostered a local affiliated with the American Fed­
eration but made up principally of its own employees. However, the 
court recognized the right of the latter union to engage in the same 
activities and forms of control as the Amalgamated. An injunction 
against continued picketing, intimidation, threats and violence was, 
therefore, made permanent and directions given for the determina­
tion of the damages to be recovered against the offending union 
(Michaels v. Hillman, p. 257),
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A liens—Contract L aborers—Clerks—M anual L aborers— United 
States v. Union Bank of Canada, and United States v. Royal Dutch  
West In d ia  M ail Co., United States C ircu it Court of Appeals, Second 
C ircu it (Dec. 10, 1919), 262 Federal Reporter, page 91.—The two 
cases named involve prosecutions brought by the United States for 
the violation of the Federal laws prohibiting the importation into 
this country of contract laborers, the United States appealing from 
adverse decisions in both cases. In the first case the Union Bank of 
Canada opened a branch in New York City and imported an ac­
countant by the name of Schilling from the branch in Toronto, 
Canada. The second case involved the importation of a clerk from 
Holland, and the decision of the district court was reported in 
Bulletin No. 258, page 48.

The court combined the two cases, and affirmed the decisions of the 
district courts, holding that such employees as here involved are not 
manual laborers and therefore are not covered by the Federal statute. 
The opinion first cites the law and various decisions under it and 
concludes:

Without inquiring whether an accountant as defined by the de­
fendant’s rules is a member of a learned profession we affirm the 
judgment on the ground that Schilling was not a laborer within the 
meaning of the act.

In the second case * * * the defendant sent a clerk named 
Mook from its office in Amsterdam to be employed in its office in 
New York at a salary of $1,250 per annum, and paid the expenses of 
his transportation. There was an expectation to send him from New 
York to its office at Paramaribo, Dutch Guiana, after he had fa­
miliarized himself with the New York business. The grounds on 
which the verdict was directed were: First, that this employment at 
New York was a temporary one in a business of an international 
character; and, second, that Mook was not a contract laborer at all. 
Without considering the first reason we concur in the second.

Judgment affirmed in each case.

A liens—Contract L aborers—P enalty—S ufficiency of Com­
plaint— United States v. International S ilver Co., United States

71
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D istrict Court, D istrict of Connecticut {Feb. 1 , 1919), 255 Federal 
Reporter, page 694-—Mrs. George C. Pearson, a subject of Great 
Britain and a resident of Nova Scotia, wrote a letter to the defendant 
company asking if it had employment to offer to experienced hand 
burnishers and whether it had any work that could be offered her 
husband and son. The company replied that it had need for ex­
perienced hand burnishers and for unskilled men, and that if she 
were in the United States and applied for a position it could place 
her. Later Mr. Pearson, her husband, wrote to the company saying 
that Mrs. Pearson could not leave at that time but that he and his 
son were coming, provided they could be sure of obtaining employ- | 
ment. The company replied as follows: 4

D ear  S i r : Referring to yours of the 15th, will say that the condi­
tions stated in your letter are satisfactory, and we will keep a place 
open for Mrs. Pearson. Kindly advise when you will report for duty.

The husband and son came to Meriden, where the company was 
located, but upon finding a strike on at the company’s plant they 
both returned to Nova Scotia without having worked for the com-  ̂
pany. The company was sued for the $1,000 penalty for the viola­
tion of the “ act to regulate the migration of aliens into the United  ̂
States,” approved February 20, 1907, as amended March 20, 1910t , 
for contracting for the services of the husband and in a second count * 
charged a second violation and claimed an additional penalty of 
$1,000 for contracting for the employment of the son. The company 
demurred to the complaint on the grounds that it failed to allege 
sufficient facts to show that the Pearsons were contract laborers 
within the act and because it was not alleged that defendant knew  ̂
that the Pearsons were contract laborers, if such were the fact. In 
sustaining the demurrer to the complaint the court said, in part:

In the case at bar we have only the allegation set forth in the* 
seventh paragraph of the complaint, and quoted in full it alleges: C <

“ (7) That during the period covered by the correspondence men-' 
tioned in paragraphs 2, 3, 4 and 5 hereof, and for a further period 
of time, to wit, until on or about April 4, 1916, the said George C, 
Pearson was a contract laborer and was known to the defendant 
corporation to be a contract laborer, to wit, an ordinary unskilled 
workman.”

Nowhere in the complaint is it alleged that the defendant know* f 
ingly and unlawfully assisted Pearson to migrate from Nova Scotia 
to the United States by knowingly and unlawfully prepaying his 
transportation, or inducing or soliciting him, or encouraging him, 
to so migrate; and nowhere in the complaint is it alleged that Pear-  ̂
son, whose immigration was assisted as above, was a contract laborer 
within the meaning of the statute;' and nowhere in the complaint is 
it set forth that the defendant made to Pearson in Nova Scotia a l- 
“ certain offer of employment ” ; and nowhere in the complaint does 
it appear, even if any offer was made, of what the offer consisted;
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nor is it alleged that the defendant unlawfully assisted him to mi­
grate by doing anything prohibited by the act; nor is it alleged that, 
induced by the offer or assisted in any way, did he migrate to the 
United States; nor does it appear anywhere in fact that any of the 
allegations set forth in the Dwight case (U. S. v. Dwight, 210 Fed. 
81, Bui. 169, p. 47), which formed the gravamen of the complaint 
uj)on which Judge Dodge overruled the demurrer, are set forth in 
this complaint.

It follows that the demurrer to the first and second counts of the 
complaint must be sustained, for the first and second reasons above 
set forth. It therefore is unnecessary to discuss or decide the re­
maining reasons for demurrer.

The demurrer to the relief prayed for in the second count must 
be sustained upon the authority of United States v. N. Y. Central 
Ry. Co. (C. D.), 232 Fed. 179. On page 184 Judge Ray said:

“As there was but one solicitation, all one act, the defendant in­
curred one penalty.”

So here there was but one transaction, all one act, and even if the 
allegations of the second count be sufficient to state a cause of action, 
there could be only one recovery.

The case was therefore dismissed.
\

B la c k l i s t — M e r c h a n ts ’ C red it A sso c ia tio n — P riv ileged  Com ­
munications—Putnal v. Inm an, Supreme Court of Florida, (Dec. 16̂  
1918), SO Southern Reporter, page 316.— The merchants o f the tow n  
o f P erry organized the P erry M erchants’ Protective Association, o f  
w hich Inm an was a member, for  the purpose o f regulating the exten­
sion o f credit. A fte r  reciting some o f the methods em ployed by cer­
tain customers, who purchased from  one merchant on credit and when  
their credit was exhausted, w ould then go to other merchants and  
buy on credit, the constitution and by-law s o f the association required 
any o f its members who fo r  any reason no longer desired to extend  
credit to a customer to report to  the attorney o f the association the 
name o f the customer, the amount o f his indebtedness, and his own  
name. I t  was then the duty o f the attorney to inform  each o f the 
other members o f the association w ith reference to  these facts, and  
i f  after such notification any member extended credit to such cus­
tom er, he would thereby assume said customer’s bill w ith the other 
m erchant. The plaintiff, P utnal, was presented with a bill by Inm an, 
which Putnal claimed he did not owe. Inm an notified the associa­
tion ’s attorney, who in turn notified one B lanton and one B lood- 
w orth, both o f whom were members o f  the association and also 
private clients o f the attorney. Putnal sued for  libel, claim ing that 
the attorney’s report by innuendo branded him  as a “ dead beat ”  and 
presented him  as dishonest in his methods. Judgm ent was in his 
favor in the trial court, and in reversing this judgm ent the supreme 
court said, in p a r t :
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The constitution provided that when “ any person has failed to pay 
his or her account,’ and “ the merchant is no longer willing to carry 
the account of such defaulting person,” he may turn the account over 
to the attorney for collection, and then it becomes the duty of the 
attorney to notify all the members of the association. He was not 
required to notify all the members that the plaintiff was such a person 
as described in the innuendoes, but merely that plaintiff was “ in 
default, together with the amount of the account, and to whom it is 
due.” According to the agreed statement of facts this was all that 
he did.

The matter of extending credit is a large part of modern business, 
and merchants have the right to organize for their own protection 
and agree to report to each other the name of a person to whom 
credit has been extended who has failed to pay his account, and agree 
that they will not extend credit to such person without assuming his 
indebtedness. This is not the same as blacklisting or boycotting by 
refusing to trade with him, but is only an agreement not to extend 
him credit without assuming whatever indebtedness he may owe to 
any other member of the association. (Woodhouse v. Powles, 43 
Wash. 617, 86 Pac. 1063.)

The pivotal question in this case is the nature of the communica­
tion made by the defendant to the other members of the association 
through their attorney. If it was a privileged communication, no 
action will lie.

Even if Calhoun [the attorney], when he notified these parties, 
was acting as the attorney of the association and notified them in 
accordance with the requirements of the constitution, such notice was 
a privileged communication, and it does not appear that the privilege 
was abused by giving it undue publication by proclaiming it to per­
sons other than members of the association.

There is nothing in the agreed statement of facts nor in the declara­
tion itself to show malice on the part of the defendant, nor did the 
attorney of the association disregard the restraints and qualification 
imposed by law upon the publicity to be given such communications, 
nor did he exceed reasonable bounds in making such communication. 
As the communication made by Calhoun to the members of the asso­
ciation was privileged, there can be no recovery, and it is needless to 
discuss the many questions presented by the assignments of error on 
the pleadings.

Compulsory W ork L aw — Constitutionality — I nvoluntary 
S ervitude—State v. M cClure, Court of General Sessions' of Delaware 
(Jan. 7, 1919), 105 Atlantic Reporter, page 712.—McClure was in­
dicted under what is known as the “ Council of defense law of 
Delaware” of April 8, 1918 (Bui. 257, p. 29), which, among other 
things, provides that:

It shall be the duty of every male resident of this State between the 
ages of eighteen and fifty-five years who shall not be in the National 
Army or a public officer, to be employed in a useful or lawful occupa­
tion during said period [of the war].
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McClure, upon a motion to quash the indictment, contended that 
said act is in violation of article 13 and section 1 of article 14 of the 
Constitution of the United States which provide that slavery or 
involuntary servitude except as punishment for crime shall be 
prohibited and no person shall be deprived of the equal protection 
of the laws and that life, liberty, or property shall not be taken 
from any citizen “ without due process o f law.” In upholding the 
constitutionality of this statute the court said, in part:

Unless the power of the several States to enact legislation bene­
ficial to the Federal Government while it is at war with a foreign 
country is expressly prohibited by the Constitution or such prohibi­
tion is a necessary implication from other powers granted to the 
Federal Government or denied to the States, the several States have 
such power.

We find nothing in the Constitution either expressed or implied 
which would deny to the several States such power.

I f  then it be true that the State has the same power to enact legis­
lation to aid in carrying on the war that a sovereign State would 
have, restricted only by the provision that there shall not be involun­
tary servitude except as a punishment for crime, do the provisions 
of the council of defense act complained of impose such servitude, 
in view of the necessities incident to the carrying on of a great war ? 
We are clearly of the opinion that it does not.

One of the objects of the act was to aid in winning the war by 
increasing the production of food and supplies and by saving the 
loss incident to the maintenance of those male citizens between the 
ages of 18 and 55 who were engaged in no useful or lawful occupa­
tion. War can not be carried on without food and supplies, nor 
ean food and supplies be produced except by labor, and who are 
more able to labor than male citizens between the ages of 18 and 55 ?

One of the objects of the act as expressed in section 1 was to 
preserve order within the State. The passage of the act compelling 
male residents of the State between the ages of 18 and 55 to be 
employed during the period of the war and six months thereafter 
we believe was a reasonable exercise, under the circumstances, of 
the police powers vested in the legislature. In Webber v. Virginia, 
103 U. S. 344, the Supreme Court of the United States defined police 
powers to be “ those powers by which the health, good order, peace 
and general welfare o f the community are promoted.”

It is generally known that the demands of the National Govern­
ment in waging the present war have greatly curtailed the means 
of preventing crime and reduced the number of men available to 
protect the lives and property of the public. It was proper for the 
legislature having this in mind to pass reasonable and just laws to 
preserve order within the State and to protect the lives and property 
within its borders by providing that male residents between certain 
ages should be engaged in some useful or lawful occupation.

For the reasons stated, motion to quash the indictment is denied.
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Compulsory W ork Law—Constitutionality—“ V agrancy”—E x 
parte H udgins, Supreme Court of Appeals of West V irg in ia  (Mmy* 
20, 1920), 103 Southeastern Reporter, page 327.—Clifton Hudgins 
was found guilty in the McDowell County Court of violating the 
provisions of an act of 1919 (second extraordinary session), which 
sought to require every male resident of the State between the ages 
of 16 and 60 years, except bona fide students during school term, to be 
regularly and steadily employed for 36 hours per week in some law­
ful and recognized employment; otherwise to be held as a vagrant 
and subject to punishment therefor. Hudgins had been a soldier and 
served overseas in various battles, being discharged in May, 1919, 
and informed that his* enlistment for the duration of the war was 
ended and the army disbanded. In stating these facts, Judge Miller, 
who delivered the opinion, regarded them as “ perhaps not very 
material,” but not to be overlooked in view of the nature of the law 
and the offense under consideration.

The act was to continue in force until six months after the termi­
nation of the war, and the offense was said to have been committed 
during the week beginning March 29, 1920. The court did not re­
gard the question of wrhether or not the war was ended as important, 
since “ we have reached the conclusion that the act is unconstitu­
tional and ought to be so declared.” The court first pointed out the 
difference between the present law and vagrancy statutes, in that the 
act under consideration wTas not conditioned on the possession of 
means by the offender or his obligation to others to furnish them 
with support. A contention made against the law was that it was 
an unjust and unreasonable restraint upon personal liberty. After 
noting the restrictions and limitations which may properly be placed 
upon personal liberty, to prevent crime, enforce duties in defense 
of the State, etc., the court said:

Tested by these general rules, what may be properly determined 
of the statute here involved ? To bring it within these limitations it 
must have some reasonable relation to one or more of the subjects 
over which the State may properly exercise its police power. Mani­
festly the enactment of the statute w&s intended as a war measure, 
for it is limited in its effect to the period of the war and six months 
after termination thereof. The State, under our constitution, has 
no power to declare war; the war power, so far as it exists under 
the constitution and laws of this State, is in the governor as com­
mander in chief of the military forces, except when called into the 
service of the United States, to call out such forces to execute the 
laws, suppress insurrection, and repel invasion. The statute in no 
way relates to the raising or organization of the military forces of 
the State, for State or Federal purposes.

It is apparent that the legislature has attempted to justify the 
measure on the theory that the persons against whom it was directed 
were, or might become, charges upon the public, but by its terms it 
is limited to the period of the war, and six months thereafter; and
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that during that term the productive resources of the State should 
be brought up to the highest standard, for war purposes. With the 
State, however, this could amount only to a semblance of right. 
While greater production during the period of the war might be 
desirable, is that a subject with which the State had the right to 
deal? We think not. Certainly not by accusing all citizens coming 
within its provisions with vagrancy, and as criminals, without refer­
ence to their ability to support and maintain themselves and their 
dependents without work.

So the purpose of the statute was not to subserve any of the pur­
poses for which a citizen may rightfully be deprived of his liberty. 
Its effect was to require every able-bodied male resident of the 
State, between the ages specified, regardless of his financial ability, 
to work, not simply long enough each day of the week to acquire 
means of support for himself and his dependents, but for the number 
of hours required.

It was said in Bailey v. Alabama, 219 U. S. 219, 31 Sup. Ct. 145, 
that, although the court might not impute to a State an actual 
motive to oppress by a statute, yet it should consider the material 
operation of such a statute and strike it down if it becomes an in­
strument of coercion forbidden by the Federal Constitution.

Our conclusion is that the petitioner is entitled to be discharged 
from custody, and it is so ordered.

Contract of E mployment—A pprentices—B reach—L iquidated 
Damages—Putnam Machine Co. v. Mustakangas, Supreme Ju d ic ia l 
Court of Massachusetts, Worcester (Oct. IS , 1920), 128 Northeastern 
Reporter, page 629.—The Putnam Machine Co. entered into a con­
tract with one, Mustakangas, whereby the latter placed his son with 
the company as an apprentice for a term of three years to learn the 
trade of machinist. The company agreed to furnish the son with 
suitable work and instruction, and the father relinquished all rights 
to his son’s wages. It was further agreed that if the son failed to 
fulfill the contract the father would be liable for the payment of 
$100 as liquidated damages. The son it seems did not live up to the 
contract, and the company sued the father for the $100. The company 
was given a verdict, but having failed to present proof of damages 
was awarded only $1. Both parties appealed and the judgment was 
modified to be $100 and entered in favor of the plaintiff company. 
The decision is in part as follows:

There was a consideration for the contract. Although the agree­
ment sued on was not a statutory indenture of apprenticeship and 
was not made in accordance with the statutes of the Commonwealth 
governing the relation of masters and apprentices (R. L., c. 155), 
under it the plaintiff as against the defendant, had the right to the 
services of his son; the contract was valid at common law, and an 
action could be maintained for its breach.

The defendant also contended that the plaintiff could not recover 
because it failed to prove the proper execution of the contract. He
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admitted signing the agreement, and upon the “ copy ” delivered to 
him “ was written by a typewriter 4 Putnam Machine Company^ 
but it was not signed by anyone.”  It was not questioned that the 
contract was assented to and accepted by the plaintiff; it therefore 
became bound by its terms, even if the instrument was not signed 
by it„

There was no evidence that the plaintiff suffered damage by the 
breach of the contract and the judge instructed the jury they were 
to return a verdict for nominal damages only, to which instruction 
the plaintiff excepted. From the nature of the undertaking and 
the subject matter of the contract  ̂ it might be difficult to determine 
the exact amount of damages. The parties might well agree upon 
them when the contract was made and it does not appear that they 
are excessive. It is expressly stated that the defendant was to pay 
$100 as ascertained and liquidated damages if the agreement ŵ as 
not fulfilled by his son. There is no suggestion of a penalty, and the 
language indicates the intention of the parties to be that the sum 
agreed upon should be treated as liquidated damages, and not as a 
penalty. The instructions given on this point were erroneous. The 
plaintiff’s exceptions must be sustained and judgment entered for 
the plaintiff in the sum of $100 with interest from the date of the 
writ,

C ontract  of E m p l o y m e n t— B r each— D am ages— E n fo rc em en t—  
C ontract  S everal i n  P erform ance— Englander v. Abrarnson-Kap­
ian Co., Supreme Court of N-ew Jersey {Feb. IS, 1920), 109 Atlantic 
Reporter, page 307.— The A bram son-K ap lan  Co. was engaged in the 
m anufacture o f ladies’ garm ents. There had been strikes and labor 
difficulties in this trade, and the com pany, to protect itself from  
future strikes, required E nglander, whom  it em ployed as a presser, 
to sign an agreement to remain in its em ploy and work to the end o f  
the season, about October 15. Englander was also required to put up  
a $50 Liberty bond as security fo r  the perform ance o f  the contract. 
N otw ithstanding the contract, E nglander struck in A ugust, but was 
persuaded to continue at work until the ensuing Saturday upon the 
promise that he w ould be paid for his work. H e struck, as he had  
promised to do, on the fo llow in g  Saturday. The com pany refused  
to pay him , and he sued for his compensation and his bond. The 
eourt held that although the agreement to work until October was 
entire, its perform ance was several and plaintiff was entitled to the 
amount he had earned, but that because o f the breach o f the con­
tract the L iberty bond could not be recovered. The decision is in  
part as fo llow s:

It is undisputed that the work was to be paid for by the piece from 
time to time as it was done. It is not suggested that the amount 
claimed was due on the Saturday in August when the plaintiff de­
manded it. By the contract itself, failure to pay by the defendant 
was a default on its part. For that default an action would nor­
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mally lie at once. It is, however, suggested that because the contract 
was an entire contract and could not be fully performed before the 
middle of October, an action could not be maintained for money 
earned in August. The defendant’s error, we think, is in failing to 
note that “ although the agreement is entire the performance is 
several” (Badger v. Titcomb, 15 Pick. (Mass.) 409; 26 Am. Dec. 
611); as the same court elsewhere stated it, “ divisible in its opera­
tion ” (Denny v. Williams, 5 Allen (Mass.), 1, 4). The question has 
been before this court (Skillman Hardware Co. v, Davis, 53 N. J. 
Law, 144, 20 Atl. 1080), and a result reached adverse to the present 
defendant’s contention. We think legal principles require us to sus­
tain the plaintiff’s right of action upon the defendant’s default. The 
defendant is protected by his right to sue for damages for breach of 
the contract to serve the whole term or to recoup in the present ac­
tion. This he might have done by reason of the anticipatory breach 
by plaintiff (although this action was brought in August), but for 
the fact that the defendant, with knowledge that the plaintiff did not 
mean to perform on his part, nevertheless assented to the breach, in 
order to have pressing work done at once, instead of treating the 
anticipatory breach as putting an end to the contract. Under the 
circumstances we need not consider whether the parties meant that 
the security of the $50 bond should be the defendant’s only remedy 
for plaintiff’s breach. The case bears some analogy also to short 
deliveries in case of a contract of sale of goods under section 44 of 
the sales of goods act (4 Comp. St. 1910, p. 4657). Williston on 
Sales, 466. Section 76 of the statute defines “ divisible contract to 
sell.” It is, we think, of some consequence that contracts to sell and 
contracts for work and labor should be governed by the same legal 
principles. It is, at any rate, important to adhere to the rule hold­
ing defendants to responsibility for the value of the labor of others, 
where they have accepted the benefit with knowledge that an entire 
contract had not been fully performed (Bozarth v. Dudley, 44 N. J. 
Law, 304; 43 Am. Rep. 373), or would not be.

Contract of E mployment—B reach—Discharge—R ecovery— 
Dunbar v. Orleans Metal Bed* Co., Supreme Court of Louisiana  
{June 30, 1919), 82 Southern Reporter, page 889,—Dunbar was em­
ployed under a written contract of employment for a period of two 
years to act as a salesman for the defendant company at a salary 
of $150 per month. After working under this contract for about 
three months he was discharged because “ business is so exceedingly 
4rotten’ they have got to retrench.” Dunbar thereupon brought 
suit under the Civil Code, article 2749, for the salary due him under 
the contract. He recovered judgment and the employer appealed. In 
affirming the decision the court said in part:

Any form of words, either written or verbal, which convey to the 
servant the idea that his services are no longer required and will not 
be accepted, will constitute a discharge. (20 A. & E. Enc. of Law, 26; 
26 Cyc. 987.)
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It is not pretended that defendant had any serious ground of com­
plaint against plaintiff, or any ground whatever. According to the 
Civil Code, and numerous decisions of this court interpreting it, if  a 
laborer (or clerk), hired for a certain time, be sent away without 
any serious ground of complaint before the time has expired, he is 
entitled to recover the whole of the “ salaries ” that he would have 
received had the full term of his service arrived. (C. C., art. 2749.) 
The right of action for the entire amount called for by the contract 
arises immediately, and the employer by whom he is discharged has 
no power, as a condition precedent to paying him, thereafter to re­
quire that he work out the term for which he was employed. (Sher­
burne v. Orleans Cotton Press, 15 La. 360.) Nor is his right of 
recovery under his first employment affected by the fact that he 
engages his services for the unexpired term to another employer. 
(Shea v. Schlatre, 1 Bob. 319.) Nor is it necessary that he should 
tender his services to the employer by whom he was discharged, or 
put him in default, since the whole amount of the salary called for 
by his contract becomes due and exigible upon and by reason of his 
discharge. (Tete v. Lanaux, Ex’r, 45 La. Ann. 1343, 14 South. 241.)

C ontract  of E m p l o y m e n t — B reach— T erm — Lyons v. Pease 
Piano Co., Court of E rro rs  cmd Appeals of New Jersey (M ar, 3y 
1919), 107 Atlantic Reporter, page 66.—Simpson B. Lyons brought 
suit for damages for the breach of a contract of hiring and recov­
ered judgment. The defendant appealed. The relations between the 
parties was evidenced by various writings. Plaintiff was a salesman 
and undertook to sell defendant’s pianos. The following letter states 
their relations as they stood when Lyons was discharged in May 19, 
1917:

“ I will accept your proposition on salary for the writer, i. e., $50 
per week and 1% commission, on net sales over $60,000 made through 
our Newark store, this to include any and all sales, with the under­
standing my salary starts with the new year, January 1, 1917; all 
our reports run from January 1st to December 31st.”

The defendant claimed that the contract of hiring, as evidenced by 
this and other letters, was in legal effect a hiring at will or by the 
week. The lower court held that the contract was for a yearly hiring. 
In affirming this decision the court said, in part:

The construction of the contract was properly conceded to the 
court by both parties, as a legal proposition. Where the term of em­
ployment involved is left by the writing in the sphere of doubt, and 
a practical method of determining it is the circumstance of weekly or 
monthly payments made during its continuance, as evidencing the 
mutual intent by the construction of the parties themselves, the 
settled rule is to resort to that circumstance as an aid in the proper 
construction of the contract.

As a result of the proposal and its modified acceptance, the plain­
tiff had a conversation with the president and vice president of de­
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fendant company, and his yearly salary was discussed. It was con­
ceded at the trial that plaintiff was expected to transact business in 
sales to the net amount of $60,000 per year. His salary was to begin 
on January 1, and his reports of business were to comprehend an 
annual period from January 1 to December 31. An appropriation of 
$1,200 per year was allotted to him for advertising purposes; and a 
concession was made to him of 1 per cent on net sales of over $60,000 
for the year 1917.

These facts and circumstances, combined with the language of the 
acceptance, evince that the period contemplated was neither a hiring 
at will nor by the week, and that the trial court properly construed 
the contract as a yearly hiring. No other question is discussed in 
the briefs, and presumably the propriety of the submission to the 
jury of the question of the amount due to plaintiff under the contract 
is not contested.

C ontract of E m p l o y m e n t— C ollective A greem ents— E nforce­
m e n t — B reach— S tipulated  D am ages— Moody et al. v. Model W in­
dow Glass Co., Supreme Court of Arkansas {Sept. 27, 1920), 22 b 
Southwestern Reporter, page 4,36.—M oody and Gerard were w indow - 
glass workers and belonged to the N ational W in d ow -G lass W orkers* 
Union. They had been in the em ploy o f the plaintiff com pany until 
it shut down its plant in 1917, when they went to C alifornia. The 
plaintiff’s plant, which was at Fort Sm ith, A rk ., had been operated  
as a union plant under an agreement known as the 44 national agree­
ment ”  which was a general contract between the w indow -glass manu­
facturers o f the U nited States and the National W ind ow -G lass  
W orkers. A rticle  5 o f the agreement reads as fo llo w s :

A rticle 5. Any company hiring a member and said member upon 
arriving and reporting for duty, finding no vacancy existing or plant 
not ready to operate as per notification, shall pay said member at 
the rate of $20 per week until place is vacant or plant in operation, 
or, at the option of the member, said company shall defray all ex­
penses incurred by said member from the time he left his home or 
place of starting until his return to destination.

Zenor, who was plaintiff’s manager, had been a member of the 
union and was familiar with this article of the agreement. On 
September 6, 1918, he wrote to Moody and Gerard and asked them 
if they would come back when the plant reopened. They replied 
that they would, and Zenor wrote them stating the plant was ex­
pected to be reopened on December 9. Moody and Gerard were on 
hand on the date fixed, but the plant was not ready to start opera­
tions. The wage-scale agreement, unknown to them, expired Decem­
ber 8. Zenor paid Moody and Gerard the $20 agreed to in contract 
with the union for two weeks, but at the end of the third week refused 
to make any further payments. Moody and Gerard were without 
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employment for two additional weeks, aggregating five weeks in all. 
The company sued Moody and Gerard for the recovery of the $40 
paid them, claiming that it had been given them merely as a loan. 
The lower court awarded judgment in favor of the company, and 
the defendants, whose counterclaims for the $20 per week for the 
remainder of the time they were unemployed had been dismissed, 
appealed. Iir reversing the judgment of the lower court, the court 
said in part:

Zenor testified that the wage scale between appellee and the union, 
of which appellants were members, expired December 8, and that he 
did not know why it was not renewed on that day.

It is undisputed that the letter of December 4 [announcing a delay 
in starting up] was not sent appellants; and it is also undisputed 
that appellants left California on December 3, relying upon appel­
lee’s letter of November 19 that the plant would start on December 
9; and it is undisputed that the plant had, during appellants’ pre­
vious employment, been run as a union plant, and therefore operated 
under the national agreement ; and it is undenied that appellants 
supposed the wage scale was* in effect when they left California. 
But it is not contended that the expiration of the wage scale abro­
gated other provisions of the national agreement, and the binding 
effect of article 5, set out above, was not impaired because the wage 
scale had expired.

We think the court below erred in its judgment. The facts stated 
constituted an implied contract, if not an express contract, to settle 
with appellants according to the terms of the national agreement. 
The correspondence set out above warranted appellants in believing, 
under the circumstances of the case, that they would be given em­
ployment, or be paid in accordance with the provisions of the na­
tional agreement, with reference to which the parties must be held 
to have contracted. Appellants paid their own transportation and 
expenses from California, and remained unemployed for five weeks; 
yet they ask no recovery on that account. They ask judgment only 
for the money coming to them under the agreement, with reference 
to which they contracted; and we think an erroneous judgment was 
entered by the court below, and that judgment will therefore be 
reversed, and the cause remanded for a new trial.

Contract of E mployment—Collective A greement-—E nforce­
ment—E ffect as to. P ersons not M embers of U nion—R ailway 
B oard of A djustment—Gregg v. Starks et al., Court of Appeals of 
Kentucky ( 0ct.l,1920)^ 22 Southwestern Reporter,page JfS9.—Gregg 
and the defendants, including one Penny backer, were conductors on 
the Louisville & Nashville Railroad Co. The railroad company had 
entered into a contract with all its conductors fixing the terms and 
conditions of their service, including the stating of their seniority 
rights. The portion referring to the seniority privileges is as follows:
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“ Conductors displaced on account of reduction of crews, or other 
causes, will be permitted to exercise their seniority rights to any 
run held by a junior conductor, section (j) to govern passenger 
service.”

“ (jf) Conductors will be required to participate in extra passenger 
work before being permitted to exercise their seniority rights to per­
manent passenger vacancies.”

The controversy centers around the last three quoted words. Gregg 
had been 26 years with the company and for the last 20 years wras a 
passenger conductor. Penny backer, the only defendant who an­
swered, had been in the company’s service 31 years, the past 25 years 
as a freight conductor. Pennybacker had done certain extra passen­
ger service and was given a regular passenger run. Later this train 
wa§ dropped, and he laid claim to Gregg’s run on the ground of 
seniority, but the company refused his claim. Later Pennybacker 
and the company agreed as to the facts and submitted the question to 
Railway Board of Adjustment No. 1, which was organized under 
the Federal control act of 1918. Gregg was not made a party to this 
proceeding. The board of adjustment awarded Gregg’s run to Pen­
nybacker and Gregg brought this action for an injunction to prevent 
his run being taken from him. The lower court refused the in­
junction and Gregg appealed. In sustaining the motion for the 
injunction the court spoke in part as follows:

It is contended for Gregg that such a construction of section ( j )  
entirely ignores and disregards the last three words thereof, namely, 
“ permanent passenger vacancies.” He contends that these words 
must be considered, and that when considered the section as a whole 
can only mean that the right of a senior freight conductor to a regu­
lar passenger run is confined to permanent passenger vacancies, and 
can not be exercised where there is no vacancy, as is the case here. 
We must assume that these words were intended to have some force, 
and we are unable to attribute to them any meaning whatever except 
that given them by plaintiff; nor does counsel for defendant suggest 
anything else they could mean, but insists they have no qualifying 
effect whatever. To this we can not agree, but must hold that by its 
terms a freight conductor qualified for passenger service can not 
enter that service by displacing a junior occupant of a regular pas­
senger run but must await a vacancy, when by reason of his seniority 
he wTill be given the run in preference to junior passenger conductors 
applying therefor.

The court then considered the authority of the railway board of ad­
justment and found that it could pass only upon questions arising 
during Federal control. This dispute having arisen since that time, 
the board’s award was “  wholly without legal effect.”

Continuing, the court said:
It is insisted that plaintiff is not entitled to the benefits of the con­

tract simply because, as shown by parol evidence, it was negotiated
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between the railroad company and the Order of Railway Conduc­
tors, of which Pennybacker is and Gregg is not a member. There is 
nothing in the contract to indicate this or that it applies only to such 
of the conductors as are members of the order. It is not signed by 
the Order of Railway Conductors or by anyone for it or any of the 
conductors; neither is the name of the railroad company subscribed 
thereto, but it is signed by two of its officers, and upon its face pur­
ports to be an agreement between United States Railroad Adminis­
tration (Louisville & Nashville Railroad Co.) and all of its con­
ductors.

Mr. Turner, assistant superintendent of the transportation for the 
company, testified that Gregg was an employee of the company work­
ing under the same kind of contract as the one filed by him, which 
is not denied by any witness, and the mere fact that the contract was 
negotiated between the railroad company and an organization repre­
senting a part of its ‘conductors can not exclude other conductors 
not members of the organization from its benefits, when the nonmem­
ber conductors and the railroad company recognized and treated it 
as the contract under which the services of such conductors were 
rendered and accepted.

84 DECISIONS OF COURTS AFFECTING. LABOR.

Contract of E mployment — E nforchment — L egality W hen 
M ade in F oreign S tate—Hatcher v. Idaho Gold &  R uby M ining  
Co., Supreme Court of Washington (M ar. 12, 1919), 179 Pacific 
Reporter, page 106.—Hatcher entered into a contract with the min­
ing company in Idaho whereby he was to work a mine for 60 cents 
per hour, payable partly in commissary supplies for his living during 
his employment, the balance to be paid in notes bearing 7 per 
cent interest and to be paid out of the proceeds of the operation of 
the mine. This contract was valid under the laws of Idaho but 
was invalid under the laws of Washington, where the suit was 
brought, where the payment of wages in anything but cash is pro­
hibited. The plaintiff, Hatcher, brought suit for services rendered, 
disregarding the contract entirely on the ground that it was invalid 
in Washington, and that that State would not enforce it, as to do 
so would violate its public policy as expressed in the wage and em­
ployment statute—sections 6560 and 6561, Rem. Code. The lower 
court rendered a decision in accordance with this view, in favor of 
the plaintiff. In reversing this judgment Judge Parker, of the 
supreme court, said, in part:

These parties both voluntarily went into the State of Idaho and 
made this contract there. They thereby voluntarily submitted 
themselves to the laws of Idaho, in so far as their rights are con­
cerned. And we think in seeking to enforce it in this State, either 
affirmatively or as a defense in an action between them directly in­
volving it, they should be treated, and their rights measured, by our 
courts exactly as if they were residents of Idaho. * * * When 
a resident of this State voluntarily goes into another State and
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there makes a contract wholly to be performed there, which con­
tract is valid and binding under the laws of that State, and it is 
sought to be enforced by the other party thereto in the courts of 
this State, either as a basis for a cause of action or as a defense 
thereto, we are quite unable to see any sound reason why he should 
have any higher or better right to invoke the public policy of this 
State in avoidance of the contract than he would have if he were a 
nonresident of this State. Having voluntarily gone into Idaho and 
there entered into the contract, we think Hatcher is in no position to 
claim any special rights or privileges looking to the avoidance of it, 
merely because he is a resident of this State, and that he can not 
rightfully claim to be injured thereby as a resident of this State.

Contract of E mployment—E nforcement—P eonage,—I nvolun­
tary S ervitude—State v. Oliva, Supreme Court of Louisiana {Dec.

1918), SO Southern Reporter, page 195.—Israel Oliva made a con­
tract of hire and received advances on the strength of it. He then, 
without tendering back the advances, broke the contract and was 
arrested for misdemeanor for the violation of a statute forbidding 
such breach. The law in question was held unconstitutional in the 
district court of Vermilion Parish, and the indictment was quashed, 
whereupon the State appealed. The opinion of the supreme court, 
sustaining the position of the court below, is mainly as follows:

The thirteenth amendment to the Constitution of the United States, 
after declaring that neither slavery nor involuntary servitude, except 
as a punishment for crime whereof the party shall have been duly 
convicted, shall exist within the United States, ordains that Congress 
shall have power to enforce this article by appropriate legislation. 
Pursuant to the power thus delegated to it, Congress adopted section 
1990 of the Revised Statutes (U. S. Comp. St. 1916, sec. 3944), which, 
in so far as it affects State legislation, is equal in authority to the 
amendment itself, and which reads as follows:

uThe holding of any person to service or labor under the system 
known as peonage is abolished and forever prohibited,” etc.

“ Peonage ” has been defined by the Supreme Court of the United 
States as a status or condition of compulsory service, based upon the 
indebtedness of the peon to the master. The basal fact is indebted­
ness, and indebtedness is the cord by which the victim is bound to 
the master’s service. It matters not that the service was begun vol­
untarily by contract, for, if it is enforceable by criminal prosecution 
instead of a civil action for damages, it is nevertheless peonage. 
(See Bailey v. Alabama, 219 U. S. 219, 31 Sup. Ct. 145 [Bui. No. 93, 
p. 634], and the authorities therein cited.)

An analysis of the law (No. 54, Acts of 1906) under which the 
defendant is being prosecuted shows at a glance that it comes under 
the inhibition of the thirteenth amendment and the legislation 
adopted by Congress in pursuance thereof, as interpreted by the 
United States Supreme Court. It does not pretend to enforce a 
contract of hire except where money or goods have been advanced
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on the faith of the contract, and then only in the instance where the 
laborer leaves without first tendering the return of the money or the 
value of the goods. This indebtedness becomes the cord by which the 
laborer is bound to the master’s service, and the service is enforceable 
by the most potent means, the instrumentalities created by the State 
to punish lawlessness and crime.

Our attention has been called by the attorney general to the ease 
of State v. Murray, 116 La. 655, 40 South. 930 [Bui. No. 67, p. 861], 
decided by this court in 1906, but whatever may have been said in 
that ease in conflict with our present ruling is overruled.

The judgment appealed from is affirmed.

C o n tr a c t  o f  E m p lo ym en t— E n tic in g  A w a y  S e rv a n t— P e o n ­
age— C o n s t it u t io n a li t y  o f  S t a tu t e — Johns v. Patterson, Supreme 
Court of Arhm ism  (A p r, 1919), 211 Southwestern Reporter, page 
337\— One M eyers m ade a contract w ith Patterson to work a crop for  
him  on shares fo r  the year 1918. B efore the contract was com pleted  
M eyers left Patterson while ow ing him $51 and entered the em ploy  
o f Johns. Patterson sued Johns fo r  the $51 which M eyers ow ed him  
under a statute (A c ts  o f 1905, p . 726) m aking the enticing aw ay o f  
another’s servant a m isdemeanor and requiring the guilty  party  to 
defray a ll damages resulting from  his act. J oh ns’ counsel contended 
that this act was unconstitutional because it conflicts w ith the peon­
age act o f  Congress (act M ar. 2 , 1867* c. 187, 14 Stat. 5 4 6 ; IX  S. 
Com p. St., sec. 394 4 ). In dism issing this contention o f  the de­
fendant the court said in p a r t:

We do not think that the contention o f counsel for the defendant 
is well taken. A comparison o f the two statutes will show that they 
have wholly different objects in view. Congress undertook to pre­
vent, either directly or indirectly, the voluntary or involuntary serv­
ice or labor of any persons as peons, in the liquidation of any debt or 
obligation. In other words the gist of the offense denounced by the 
act of Congress is the holding of persons in unwilling servitude in 
payment of a debt. (United 'States v. Reynolds, 235 U. .-S. 133, 35  
Sup. Ct. 86 {BuL No. 189, p. 1 7 7 ].)

On the other hand the State statute was enacted for the purpose of 
providing a penal and civil liability against third persons who with 
knowledge of an existing contract o f employment induce the laborer 
to quit to the injury of the employer.

Peonage is based on a condition of compulsory service by the debtor 
for the payment of his debt. The State statute under consideration 
has no such purpose, but was enacted for the purpose of fixing the 
criminal and civil liability of a third party for the violation of con­
tracts of service. Our State statute was based upon the common-law 
rule and was upheld by this court in the following cases: Tucker 2?. 
State, 86 Ark. 436, 111 S* W* 275; Park v. Depriest, 210 S. W. 777.

The essence o f peonage is the compulsory service in payment o f 
debt. So it will be seen that neither the plain language of  ̂the 
statute, nor the construction placed upon it by the court makes it in 
any sense in conflict with the peonage act of Congress.
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The appeal was brought by the defendant and although the fore­
going contention was ruled against him, a reversal was bad on the 
ground that the trial court erred in refusing an instruction to direct 
a verdict in favor of the defendant if it should be found that Meyers 
had quit Patterson’s employ before he was employed b j  the de­
fendant J ohns.

Contract of E mployment—E nticing A way S ervant—P eonage— 
E mployment of S ervant W ho Quits E mployment of A nother— 
Shaw v. F is h e r , Supreme Court of South Carolina, Feb. 23. 1920), 
10% Southeastern Reporter, page 325.—John L. Shaw entered into 
a contract with one Carver in March, 1916, whereby the latter was 
to work as a share cropper until the end of the year 1916. In June 
Carver left Shaw and took up his abode in a house on the plantation of 
the defendant, for whom he went to work. As a reason for breaking 
his contract with Shaw, Carver stated that the farmer was so conten­
tious and hard to get along with that he would “ die and go to hell” 
rather than to have worked for him any longer. Shaw brought suit 
against Fisher for damages (1) for enticing away his servant and 
(2) for harboring his said servant after notice that he was under 
contract to him. The trial court, which rendered judgment in favor 
of the plaintiff, gave the jury the following instruction as to the 
law which should govern in cases of this kind:

It must now be considered clear law that a person who wrong­
fully and maliciously, or which is the same thing, with notice, in­
terrupts the relation subsisting between master and servant by pro­
curing the servant to depart from the master’s service, or by harbor­
ing and keeping him as a servant after he has quitted it, and during 
the time stipulated for as the period of service, whereby the master 
is injured, commits a wrongful act for which he is responsible at 
law. [Sec. 2596, vol. 7, Labatt’s Master and Servant.]

The defendant admitted that the law as to the enticing away of 
a servant had been correctly stated, but contended that the law had 
been incorrectly stated as to the employment of a servant who had 
already quit the employment of another, and for this reason ap­
pealed. The decision was reversed. The opinion of the supreme 
couit is in part as follows:

The issue is one of grave concern both to employers and employees, 
and we have given it consideration commensurate with its im­
portance.

No doubt the law declared to the jury was at one time the common 
law of England, and we will assume that it was also the common 
law in this country prior to the adoption of the thirteenth and four­
teenth amendments to the Federal Constitution, But those amend­
ments superseded and annulled all law—statutory or common law—
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which was in conflict with them. And we think the law as declared 
to the jury in this case as to the liability of one for harboring the 
servant of another does conflict with the spirit and intent of both 
those amendments.

The court cited Clyatt v. United States, 197 U. S. 207, 215, 25 
Sup. Ct. 429, Bui. No. 60, p. 695, quoting therefrom, and continued:

I f  no one else could have employed Carver during the term of his 
contract with plaintiff, after he had elected to break that contract, 
without incurring liability to plaintiff for damages, the result would 
have been to coerce him to perform the labor required by the con­
tract, for he had to work or starve. The compulsion would have been 
scarcely less effectual than if it had been induced by the fear of 
punishment under a criminal statute for breach of his contract, 
which was condemned as violative of the thirteenth amendment in 
Ex parte Hollman (79 S'. C. 9, 60 S. E. 19). The prohibition is as 
effective against indirect as it is against direct actions and laws— 
statutes or decisions—which, in operation and effect, produce the 
condition prohibited. The validity of the law is determined by its 
operation and effect.

Of course, the sanction of the obligation of the contract and the 
liability to pay damages for breach thereof inhere in every contract, 
and these alone do not amount to that compulsion which is prc>- 
hibited so long as the employee has the liberty at any time to elect 
to break the contract, subject only to the .legal consequences—an 
action for damages—just like any other contractor. But if the law 
should penalize all who give him employment after he has breached 
his contract the effect would be to deny to him the same freedom 
that every other contractor enjoys, to wit, that of electing at any 
time to break his contract, subject only to his liability for damages. 
To that extent liberty of action and freedom of contract is guaran­
teed by the fourteenth amendment. (Coppage v. Kansas, 236 U. S. 
1, 35 Sup. Ct. 240; Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7.)

I f  Carver, of his own volition and without enticement from de­
fendant, put an end to his contract with plaintiff, as we have seen 
he had the constitutional right to do, with or without cause, subject 
only to liability for damages for an unwarranted breach, he had the 
right thereafter to contract with defendant or any other person for 
his labor, and those who gave him employment are under no legal 
liability to plaintiff. Their right to hire him is determined by his 
right to hire to them. (Truax v. Raich, 239 U. S. 33, 36 Sup Ct. 7 
[Bui. No. 189, p. 53].)

In this view of the case it becomes unnecessary to consider the 
error assigned in the charge as to the measure of damages resulting 
from the harboring of Carver. The other exceptions are overruled.

Contract of E mployment—S eamen—W rongful Discharge— 
S tate S tatute of F rauds— Union F is h  Co. v. E rickson , Supreme 
Court of the United States {Jan. 7, 1919), 39 Supreme Court R e­
porter, page 112.—The defendant company employed Erickson un­
der an oral contract to take charge of a vessel as master, conduct it to
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Pirate Cove, Alaska, and operate it there for a year. The contract 
was made in California where the statute of frauds provides that 
contracts not to be performed within a year are void unless in writ­
ing. Erickson proceeded to Pirate Cove and performed his duties 
until, as he alleges, he was wrongfully discharged by the company. 
He brought libel in admiralty to recover damages for the breach of 
his contract, and the defendant claims that, in view of the above 
statute, there was no contract and that the discharge was because of 
Erickson’s wrongful conduct. A decree was awarded Erickson by 
the district court, and, on appeal, was affirmed by the circuit court of 
appeals. The Supreme Court in affirming the decree, said in part:

The question presented and argued here concerns the application 
of the California statute of frauds, which it is alleged rendered the 
contract void because not to be performed within one year from the 
making thereof.

In entering into this contract the parties contemplated no services 
in California. They were making an engagement for the services of 
the master of the vessel, the duties to be performed in the waters of 
Alaska, mainly on the sea. The maritime law controlled in this re­
spect, and was not subject to limitation because the particular en­
gagement happened to be made in California. The parties must be 
presumed to have had in contemplation the system of maritime law 
under which it was made.

I f  one State may declare such contracts void for one reason, another 
may do likewise for another. Thus the local law of a State may 
deprive one of relief in a case brought in a court of admiralty of the 
United States upon a maritime contract, and the uniformity of rules 
governing such contracts may be destroyed by perhaps conflicting 
rules of the States.

We think the circuit court of appeals correctly held that this con­
tract was maritime in its nature and an action in admiralty thereon 
for its breach could not be defeated by the statute of California re­
lied upon by the petitioner.

E mployer and E mployee—P upil Conductor—A ction for Dam  ̂
ages—Fineberg v. Public Service Railway Co., Supreme Court of 
New Jersey (Nov. 25, 1919), 108 Atlantic Reporter, page 311.—The 
plaintiff, Fineberg, made an application on May 8, 1918, for a posi­
tion in the service of the defendant as a conductor. He was sent to 
the school for conductors, which he attended for three days and then 
left. On the 17th of June he signed an agreement with defendant 
whereby it was agreed that the workmen’s compensation act of 1913 
would govern the parties in “ any relation of employer and employee 
into which they have or may enter.” On the occasion of the accident 
Fineberg was on board one of the defendant’s cars being instructed 
as a conductor. The car in which he was riding turned over while 
passing a switch and pinned him beneath the rear platform, causing
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him injuries for which he sought to recover in a eommon-law action 
for damages. At the time of the injury Fineberg was still an appli­
cant for the position and was not being paid while he was being in- 
strutted. He was awarded damages, and the defendant company 
appealed from the decision of the lower court denying a motion for 
nonsuit. Defendant claimed (1) that the action should have been 
brought under the workmen’s compensation act and (2) that Fineberg 
was merely a licensee while on defendant’s car. In affirming the deci-  ̂
sion the court said, in part:

It is clear that the plaintiff was not an employee of the defendant 
at the time of the accident, and the State compensation act therefore 
does not apply to him. But two questions are before this court, 
presented by the defendant’s grounds of appeal, viz: The refusal of 
the court to grant defendant’s motion for a nonsuit; and the refusal 
of the court to grant defendant’s motion for a direction of a verdict 
in its favor.

The solution of the entire inquiry thus presented, it will be ob­
served, is dependent upon the legal status occupied by the plaintiff 
at the time of the accident. Manifestly he was not in the defendant’s 
employ, because his employment obviously was dependent and con­
ditioned upon his qualification to serve under the instructions then 
being extended to him. The relation of master and servant, there­
fore, is not the determining rule of liability.

That the situation here presented involves more than the posses­
sion of a mere license, which usually inures only to the benefit of 
the license, without any reciprocal benefit to the licensor, must be 
obvious from the fact that a tentative or conditional agreement ex­
isted between the parties, which was expected by its terms to ripen 
into a contract of service, mutually beneficial to both, and from which 
would be finally evolved the legal status of master and servant.

In either aspect of the situation the defendant was under the legal 
obligation to exercise due care under the circumstances, and to the 
jury in this instance was properly committed the solution of that 
issue of fact.

The judgment under review will be therefore affirmed with costs.

E mployer ani> E mployee—Service L etter—C onstitutionality 
of S tatute—B lacklisting—Dickinson v. P erry , Supreme Court of 
Oklahoma ( May 27,1919), 181 Pacific Reporter, page 504.— Daniel J. 
Perry had been employed for nine years by the Chicago, Rock Island & 
Pacific Railway Co., of which Dickinson was the receiver as a switch­
man. While in the discharge of his duties he was thrown from a 
box car by reason of a defective brabe. The company voluntarily 
compensated him for his injuries. When he was discharged from 
the hospital where he had been sent by the company, the physician 
gave him a letter stating that he was agstin able to work. He applied 
to the yardmaster of the company and declared himself willing to
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c resume *his old duties. The yardmaster said he must go to the super­
intendent as hef could not reemploy him. The superintendent de­
clared that according to the doctor’s report he could not reemploy 
him. Perry then asked for a service letter and received the fol­
lowing ;

That Daniel Jackson Perry has been employed on the Indian Ter­
ritory division of the Chicago, Bock Island & Pacific Railway Co. 
as a switchman from November 1, 1904, to July 1, 1913. Dismissed: 
Account responsibility in case of personal injury to himself June 
30,1913. Services otherwise satisfactory.

H. F. R ettio, Superintendent.
He again applied to the superintendent for reemployment, and 

upon being refused he applied to four other railroads for employ­
ment, exhibiting his service letter, and in each case he was refused. 
Whereupon he brought suit against Dickinson as receiver of the 
railway company for damages for giving him a service letter contain­
ing statements which were not true and for blacklisting him. The 
question was submitted to the jury and a verdict was rendered giving 
Perry $3,000 damages. The receiver appealed but the judgment was 
affirmed. The court, discussing the constitutionality of the law re­
quiring employers to issue service letters, said, in part:

Whether or not the custom still prevails, it appears that at one 
time it was the rule among railway companies and other corporations 
to keep a list of employees who were discharged or left the service 
and to furnish such list to other railway companies and employers. 
Any reason which might be agreed upon among employers was suf­
ficient for u blacklisting ” employees, thereby possibly preventing their 
again securing employment in their accustomed occupation or trade. 
It was this abuse, among other things, which caused the legislatures 
of various States to enact laws declaring blacklisting unlawful and 
requiring corporations to give a letter to employees discharged or 
leaving the service setting forth the reasons for the discharge of the 
employee or of his leaving the service and the nature of the service 
rendered by the employee.

The idea of requiring employers to give employees leaving their 
service a letter showing the character of work performed while in 
their service is not a new one. The common law recognized a moral 
obligation resting upon the employers to give a u character ” to ser­
vants leaving the employment of their masters, but no legal obliga­
tion of this nature existed until laws touching these matters were 
enacted.

The legislation is attacked herein upon the grounds that it is in 
violation of section 7 of article 2 of trie constitution of Oklahoma, 
which provides that no person shall be deprived of life, liberty, or 
property without due process of law ; that it is in violation of sec­
tion 22, article 2, of the constitution of Oklahoma, in that it denies 
the right of free speech, and that it is in violation of the Constitu­
tion of the United States and the fourteenth amendment thereof, in
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that it denies to the defendant due process of law and equal protec­
tion of the law.

The right of contract may be arbitrarily interfered with and comes 
within the protection of the provisions of the constitution of the 
State of Oklahoma and the United States protecting the life, liberty, 
and property of the citizens of the State. But the right of contract 
is not an absolute and unyielding right. It is subject to limitations in 
the interest of the public welfare.

There is nothing in the law contested which attempts to prevent a 
corporation from hiring whomsoever it pleases, or from discharging 
its employees when it sees fit. Neither is there anything in the law 
which requires a corporation to give a letter of recommendation to 
employees discharged or leaving service. All that is required is a 
statement of the employer showing the character of services ren­
dered by the employee and the reason for his leaving the service of 
his employer. It is a certificate which, when the facts are favorable 
to the employee, may assist him in securing other work along the line 
of his trade, and is a certificate to which he feels that in justice he 
is entitled.

The service-letter law is in line with the spirit of a progressive age. 
It aims to protect the wage earner in his right to work and labor 
for himself and for those who are dependent upon him. It aims to 
protect him from a condition that might pauperize him and his 
family and indirectly reflect itself in the conditions of society. 
(Cheek v. Prudential Insurance Co. of America, 192 S. W. 387 [Bui. 
No. 246, p. 75].)

We think that the legislation attacked does not deny to the de­
fendant due process of law, that it does not constitute an illegal 
infringement upon the right to contract, and that it is within the 
police power of the State.

It is argued that this legislation is a denial and abridgment of the 
right of free speech. Labatt, Master and Servant, volume 8, section 
2867, suggests :

“ The theory that a constitutional provision which merely pur­
ports to secure freedom of speech includes by implication a guaranty 
of the 4 liberty of silence ’ seems to involve some very questionable 
logic.”

With this statement we fully agree. The right of free speech is not 
an absolute one; neither is the right to remain silent. One does not 
have the absolute right to speak that which may injure the public 
or an individual, or to remain silent when silence would work a simi­
lar result. (Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. 247.)

The right of free speech guaranteed by the Constitution of the 
United States and the constitutions of the various States does not 
include the absolute right to remain silent under all conditions and 
when doing so may injure the rights of others in public. A corpora­
tion exists and does business within the State under and by virtue of 
the laws of the State. It is subject to such reasonable restrictions as 
the State may see fit to impose, and these restrictions may include 
the requirement to give information necessary to the public welfare. 
We hold that the giving of a service letter to employees discharged 
or leaving the service is the giving of information which concerns 
and affects the public welfare, and is a reasonable requirement which

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 93

may be imposed by statute, as was done by the Legislature of 
Oklahoma.

In connection with the foregoing, the court noted the contrary con­
clusions reached by the supreme court of Georgia, in Wallace v. 
R. Co., 94 Ga. 732, 22 S. E. 579, Bui. No. 2, p. 201; of Kansas, in Atchi­
son, T. & S. F. R. Co. v. Brown, 80 Kans. 312, 102 Fac. 459, Bui. No. 
84, p. 416; and of Texas, in St. Louis S. W. R. Co. v. Griffin, 106 
Texas, 477,171 S. W. 703, Bui. No. 189, p. 61, but added:

We believe that the better reasoning favors the sustaining of this 
and similar legislation.

The judgment is affirmed.

E mployer and E mployee—T rade S ecrets—Duty of E mployee— 
Damages— Vulcan Detinning Go. v. Assmann et aZ., Supreme Court of 
New Y o rk , Appellate D ivision (Dec. W, 1918), 173 New Y o rk  Sup­
plement, page 334,.—The Vulcan company spent large sums of money 
and employed expensive experts for a period of several years for the 
purpose of evolving a scheme by which tin might be separated from 
tin scrap in such a manner as to make the process available for com­
mercial use. Adolph Kern, one of the defendants, was the vice 
president and general manager and a dominant figure in the conduct 
of the Yulcan company’s affairs. The investigations of the Vulcan 
company revealed a new system of detinning by means of the use of 
chlorine gas, which system, however, seemed to have been anticipated 
by the patents of Von Kugelgen and Seward. The Vulcan company 
thereupon bought a license from the patentees. Kern, in his posi­
tion of power, of course knew all the secrets revealed by the Vulcan 
company’s investigations, knew of the license acquired from the pat­
entees, and knew of the people from whom the Vulcan company pur­
chased its scrap. While still an employee of the Vulcan company, 
Kern negotiated with the above-mentioned patentees for the pur­
chase of the patents and with one Assmann for the incorporation of 
the Republic company for detinning tin scrap. Kern also gave 
the Republic company the benefit of all information he received as a 
result of the Vulcan company’s investigations. The Vulcan company 
sued Assmann, Kern, and others for damages for the revelation and 
use of its trade secrets. The complaint was dismissed by the lower 
court. This court affirmed the lower court’s decision as to Assmann 
and certain other defendants, but as to Kern and certain former em­
ployees of the Vulcan company it reversed the judgment, saying in 
part:

In this case, while Kern did not himself sign a secrecy contract, he 
required everyone else to, and the evidence leaves no room to doubt 
that he understood that the plaintiff regarded everything done in
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connection with developing this process as secret, and required it to 
be kept secret. Kern’s information concerning the development of 
this process was of the most confidential character.

u Courts of equity will restrain a party from making a disclosure 
of secrets communicated to him in the course of a confidential em­
ployment ; and it matters not, in such -cases,, whether the secrets be 
secrets of trade or secrets of title, or any other secrets of the party 
important to its interests.” (2 Story, £q., sec. 952.)

As was said in the leading case of Morison v. Moat, 2jl L. J. (N. S.), 
ch. 248:

w There is no doubt whatever that when a party, who has a secret 
in trade employs persons under a contract, express or implied, or 
under duty, express or implied, those persons cannot gain the knowl­
edge of the secret and then set it up against their employer.”

Neither process of manufacture, nor machinery, nor machinery in­
stallation need be patentable to be protected as trade secrets. Kern 
was not only turning over to the Republic company the results of 
the plaintiff’s experiments and its consequent decisions, as in­
dubitably shown by the dates of the various plans and contracts, and 
the other circumstances hereinabove shown, while -in the plaintiff’s 
employment, but, which makes the case even more aggravated, it was 
he who instigated and persuaded Assmann to form the Republic com­
pany and set it up against the plaintiff. This was certainly far from 
living up to the rule in Nichol v. Martyn, 2 Espinasse, 732, where 
it was said:

“A  servant, while engaged in the service of his master, has no 
right to do any act which may injure his trade or undermine his 
business.”

As to Kern, therefore, and those classed with him, the case was 
remanded to the trial court for a new hearing, the case against the 
others being dismissed.

E mployers’ L iability—A dmiralty—E lection of R emedy—I n jury  
to S tevedore—Siebert v. Patapseo Ship C eilin g  &  Stevedore Co.y 
United States D istrict Court, D istrict of M aryland {Nov. 7, 1918), 
$53 Federal Reporter, page 685.—Siebert, the complainant, was em­
ployed by the defendant company as  ̂stevedore, and on the occasion 
of the accident he was working in the hold of a ship. T hrough the 
negligence of the foreman of the defendant a hatch beam was left 
over the hatch and was not bolted in place. The hook used to raise 
and lower the cargo caught under the beam and pulled it out of its 
support, causing it to fall on Siebert, who was very seriously injured 
as a result and was compelled to have his leg amputated. While still 
in the hospital an attorney came with a paper for him to sign by 
which he notified the defendant of his injuries and his election to re­
cover under the workmen’s compensation act of Maryland. Not fully 
realizing what he was doing, he signed the notice, and it was served on 
the employer. The attorney filed a claim with the industrial com­
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mission, which was not heard because Siebert was in the hospital. 
When Siebert recovered sufficiently, he placed his case in the hands 
of another lawyer and asked to have the claim withdrawn, which the 
industrial commission permitted to be done, and Siebert brought this 
action in admiralty. The defendant company denied Siebert’s right 
to bring such an action, alleging that he had already made his election 
to recover under the compensation act. District Judge Rose, in giv­
ing judgment in favor of Siebert, spoke, in part, as follows:

Every rational system of jurisprudence strives to insure, as far as 
may be, that a man shall not lose important rights merely because he 
has done some formal thing in excusable ignorance of its nature and 
significance.

The act of Congress approved October 6,1917 (40 Stat. 395, c. 97), 
gave an employee, injured on water, the right to avail himself of the 
workmen’s compensation law of the State. This result was accom­
plished by amending paragraph 3 of section 24 of the Judicial Code 
(act Mar, 3, 1911, c* 231, 36 Stat. 1091; Comp. St. 1916, sec. 991). 
The amending statute added the words, u and to claimants the rights 
and remedies of the workmen’s compensation law of any State.” 1 
So far as I know, it has never been held that the mere institution of 
a common-law suit to recover for a maritime tort precluded the plain­
tiff from subsequently seeking relief in admiralty.

The judge, having decided that the action in admiralty before him 
could be maintained, proceeded to consider the merits of the case. 
After reviewing the, fact that the defendant had issued instructions 
that hatch beams should always be removed and that such instruc­
tions were habitually disregarded by the foremen, he proceeded as 
follows:

So generally was the instruction ignored, and so easy would it have 
been for the employer to have discovered that fact, that it can not 
now be successfully claimed that by merely issuing the order it had 
done all that was incumbent on it to make sure that the men were 
given a safe place in which to work. That obligation it could not 
delegate. Moreover, the foreman, or 66 chargeman,” who should have 
seen that the beam was removed or bolted in, was, upon the evidence, 
a vice principal, rather than a fellow servant of the libelant. He had 
full charge of the loading of the ship and the men employed in doing 
it. Subject to his,orders were the gang leaders, who had the right 
to employ and discharge the workmen—in the modern vernacular, the 
power of “ hiring and firing.” The men who did the actual work 
were bound to obey the orders of the foreman. I am satisfied, although 
he denies it, that he gave the order not to remove some of the beams, 
including the one which fell on the libelant, and the libelant and his 
fellow workmen, if they were to maintain their places, had no choice 
other than to do what he told them to do. The employer must be held 
liable.

The costs of medical attendance, of the artificial limb, and the loss 
of wages of the libelant while in the hospital, total $791. I will allow

1 Held unconstitutional. See p. 302.
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$3,000 more as compensation for his suffering and permanent in­
juries, or an aggregate of $3,791.

A decree against the employer for that amount will be signed.
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E mployers’ L iability—A dmiralty—E lection of R emedy— 
L ongshoreman—Dziengelewsky v. Turner &  Blanchard, Supreme 
Court of New Y o rk , Special Term , K ings County (A pr., 1919), 
176 New Y o rk  Supplement, page 729.—Turner & Blanchard were en­
gaged in loading a steamship and for this purpose had moored a 
lighter alongside the steamship. A companionway belonging to the 
ship connected the ship with the lighter. Dziengelewsky was em­
ployed by the defendant as a longshoreman and was occupied in 
loading the vessel. He was required to use the ship’s companionway 
in his work. While he and three other workmen were leaving the 
steamship, the companionway broke down and he was thrown into 
the water and drowned. Dziengelewsky’s widow sued the defendant 
for damages in a suit at common law. The defendant claims that 
the action must be maintained under the workmen’s compensation act. 
In refusing to grant a motion to set aside a verdict in favor of the 
widow the court said, in part:

The plaintiff urges that her right to recover iinds full support 
under the Federal Judiciary Code (Act Cong. Mar. 3, 1911, c. 231, 
36 Stat. 1087) as amended prior to the happening of the accident 
hereinbefore mentioned, and that the plaintiff is expressly given the 
right to bring her action in the State courts and to assert her common- 
law rights and to have recovery therefor. The plaintiff cites the case 
of Southern Pacific Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, as 
a supporting authority, and contends that in such cases as that of 
plaintiff there is the right to elect whether to take compensation 
under the workmen’s compensation law of the State of New York or 
whether to bring an action at common law, as plaintiff has elected 
to do in this case. (Nilsen v. American Bridge Co., 221 N. Y. 12, 
116 N. E. 383.)

A careful reading of the briefs submitted on this motion, and a 
full consideration of the arguments made and the cases cited, con­
vinced this court that the plaintiff was within the law by coming in 
the State court and asserting her common-law right to recover dam­
ages for the loss of her husband while engaged in maritime work. 
(See Liverani v. Clark & Son, 176 N. Y. Supp. 725.)

The decision in this case was followed by the court at the trial term 
in a subsequent case (Simpson v . Atlantic Coast Shipping Co., 176 
N. Y. Supp. 731).

E mployers’ L iability—A dmiralty—E xtent of R ecovery— Great 
Lakes S. S. Co. v. Geiger, United States C ircu it Court of Appeals,
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Sixth C ircu it (Nov. 5, 1919), 261 Federal Reporter, page 275.— 
Charles E. Geiger was employed by the appellant company as a 
seaman on the Great Lakes, sailing from a port on Lake Erie to the 
head of Lake Superior and return. In the course of the voyage he 
suffered an injury by reason of the negligence of his fellow workers 
and not of the ship, for which he received adequate treatment at the 
steamer’s cost and wages to the end of the voyage as per contract 
His disability continued for 13 weeks, during which time the cost 
of his maintenance was $10 per week. Geiger sued in admiralty to 
recover for his injuries and was allowed maintenance and wages for 
the period of disability, amounting to $374.14, which included in­
terest from the time when payable. The case was appealed on the 
ground that the court below had wrongly construed the law in allow­
ing wages for the full time of the disability, or rather for the period 
succeeding the termination of the contract.

The court of appeals admitted the correctness of this contention, 
saying in part:

It is settled that injuries suffered under circumstances such as here 
presented are maritime in their nature and within the jurisdiction 
of admiralty, and that under general admiralty law the vessel owner 
is, broadly speaking, liable only for maintenance, cure, and the wages 
of a seaman injured in the service of his ship through the sole negli­
gence of members of the crew. [Cases cited.] In neither of these 
cases did the issues require a determination of the period for which 
wages are recoverable. The question is one of general admiralty law; 
the right of recovery for maintenance and cure and wages not being 
created by Federal statute.

Judge Knappen then discussed a number of cases as throwing a 
measure of light on the question, after which he said:

The record in the instant case contains no statement that the libel­
ant’s shipment contract extended beyond the voyage in question, and 
the contrary has been, in brief and argument, at least impliedly as­
sumed. Our conclusion is that, upon the record presented, libelant’s 
right to wages is, as a matter of law, confined to the end of the 
voyage, and that the award below was in this respect unwarranted. 
We do not decide what the rule would be had the contract of em­
ployment extened beyond the end of the voyage.

The award for maintenance was proper; and, this being so, we 
think libelant plainly entitled to interest from the time its payment 
was due, as a part of the damages, if on no other ground. The 
decree of the district court is acco /dingly reversed, with directions 
to enter a new’ decree in favor of libelant for $130 plus interest 
thereon. In view of the nature of this case, no costs will be awarded 
in this court. Respondent [the steamship company], in fact, does 
not so ask.

51706°— 22-------7
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E mployers’ L iability—A dmiralty—L ongshoreman—S afe P lace 
to W ork—White v. John W. Cow per C o U n it e d  States D istrict  
Court, Western D istrict of New Y o rk  (Ju ly  31,1919), 260 Federal Re­
porter, page 350.—The defendant company was engaged in some con­
struction work and employed one Falzone as a laborer. Falzone was 
engaged in unloading a barge of sand moored in navigable waters. In 
doing his work Falzone was required to pass from the barge to a scow 
over a gangplank made of three boards fastened together with a 
cleat. This gangplank was very springy, and when Falzone com­
menced his work it was nearly level. Later, however, the barge, 
becoming lighter as it was unloaded, rose higher in the water, and a 
pile driver having been placed on the scow made the latter sink 
lower in the water. This caused the gangplank to tilt so that it was 
about 4| feet higher at one end than at the other. In passing over 
the gangplank with a wheelbarrow load of sand Falzone fell into the 
water and was drowned. His administrator, White, sued for dam­
ages in admiralty. In awarding him damages the court held in part 
as follows:

The main grounds of negligence attributed to respondent are fault 
for not sufficiently stiffening the gangplank by a stiffening timber 
placed lengthwise on the underside thereof, and, generally, failure 
to supply a reasonably safe place to work, in that by placing the pile 
driver on the construction boat a dangerous incline of the gangplank 
was created, which the deceased could not have anticipated. While 
it is true that the master does not insure the safety of the employee, 
he is nevertheless required to exercise reasonable care, in view of the 
character of the work, to furnish a suitable place for its performance 
and reasonably safe materials to enable the workman to do the work 
with reasonable safety to himself; and in admiralty he is liable for 
the acts and negligence of the crew in that regard.

The deceased made no objection to working under the original 
conditions, and may not have regarded it hazardous to do so. It 
does not appear how often he went over the gangplank in the after­
noon just before the accident; but as the work did not begin until 
1.30, after the noonday meal, and as the increased peril does not seem 
to have been comprehended by him, he, in my opinion, neither 
assumed the additional risk, nor was he guilty of contributory 
negligence.

As to jurisdiction: The barge was moored in navigable waters, and 
the character of the work was such as to confer a right to redress in 
admiralty. (Atlantic Transport Co. v\ Imbrovek, 234 U. S. 52, 
34 Sup. Ct. 733.)

In view of the insufficiency of proof as to surviving dependents, the 
award was limited to $1,800 and costs.

E mployers’ L iability — A dmiralty — L ongshoreman I njured 
W hile on L and—Smalls v. Atlantic Coast Shipping C o U n it e d
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States D istrict Court, Eastern D istrict of V irg in ia  (Dec. 15, 1919), 
261 Federal Reporter, page 928.—Smalls was engaged as a longshore­
man in unloading steel rails from a steamship lying at a pier into rail­
road cars. It seems that the steel winch of the vessel which was used 
for this purpose was defective and by reason of such defect Smalls 
was injured. He was on land when he received his injuries. This 
action was brought in the form of a libel in admiralty against the 
defendant company, which excepted to the libel. In sustaining the 
exceptions the court held that the action was not one that might be 
brought in an admiralty court. The decision is as follows:

This cause is now before the court upon exceptions filed by the 
respondent to the libel, which present the question of whether the 
cause of action is one properly the subject of maritime jurisdiction, 
it appearing upon the face of the libel that the injury to the libelant 
occurred on land, and not on water.

The case is a very close one, of unusual interest, and was argued 
with much ability, the libelant’s proctor especially presenting with 
much force the fact that the occurrence was so related to the water 
as under modern decisions to bring it within the admiralty jurisdic­
tion.

The court, having given much thought to the question presented, 
and appreciating the force and reasonableness of the contentions 
made, has come to the conclusion that the exception is well taken, 
and that the cause of action sued for can not be maintained under 
maritime law, under the great weight of authority relating to and 
controlling the same.

The libel will therefore be dismissed.

E mployers’ L iability—A ssumption of R isk—Comparative Neg­
ligence—Dunn v. Great Northern Ry. C o S u p re m e  Court of M in ­
nesota (Dec. 6, 1918), 169 Northwestern Reporter, page 602.—Dunn 
was in the employ of the defendant in a bridge crew. He was riding 
on the tracks of the defendant railroad with some of his fellow 
workmen on a gasoline motor car driven by the foreman. This car 
was about 5 feet wide and 6 or 7 feet long. It was about the size of 
an ordinary hand car, but the wheels were larger and it was some­
what more heavily built. Planks extended lengthwise of the car on 
either side over the wheels, and on these planks the men sat with 
their feet dangling over the sides of the car. The car was being 
driven at the rate of 30 miles an hour, and the day was windy and 
cold. In endeavoring to put on his mackinaw Dunn fell or was 
thrown from the car and was injured. In an action for personal 
injuries Dunn recovered judgment in the lower court and the de­
fendant appealed. Judge Dibell, in affirming the judgment, said in 
part:

The plaintiff assumed the ordinary risks necessarily attendant 
upon riding upon such a car and all other appreciated risks. He
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did not as a matter of law assume the risk attendant upon riding 
upon the car driven as it was at the time under the conditions obtain­
ing ; nor was the risk as a matter of law one of his own making.

The plaintiff may have been contributorily negligent. The acci­
dent occurred in South Dakota. In South Dakota the doctrine of 
comparative negligence is adopted by statute. Contributory negli­
gence did not bar a recovery, although it reduced the amount of it.

E mployers’ L iability—A ssumption of R isk—Duty of E mployer 
to Give I nstructions—Dean v. H. Koppers Company, Court of 
Appeals of the D istrict of Columbia (Feb. 2, 1920), 48 Wash­
ington Law Reporter, page 150 (263 Fed. 626).—Dean was em­
ployed by the H. Koppers Co. as a laborer to aid  in  the hau ling , 
unloading, and in sta llin g  of gas appliances for the W ashington Gas 
L igh t Co. A heavy tan k  had been removed from the wagon on 
which it  was delivered, and the foreman ordered Dean and some 
other laborers to remove the wagon. Some of the men got behind 
the wagon and pushed, and Dean and another took hold of the 
tongue of the wagon and pulled . W hile so progressing the r ig h t 
front wheel struck an obstacle, causing the tongue of the wagon 
to sw ing around and strike p la in tiff, in flicting  upon him  the in ju ries  
for which he unsuccessfully sued. He alleged th a t the work of 
m oving the wagon was not properly a  p a rt of h is duties and th a t 
the em ployer fa iled  to w arn him  of the dangers of the work. The 
court of appeals affirmed the decision of the lower court in  favor of 
the defendant, say in g  in  p art :

This brings us to the question of assumed risk—a doctrine which 
grows out of contract. This is coupled with the duty of the em­
ployer to instruct the employee of dangers attendant upon the 
duties assigned him. The duty of warning and instruction is not 
incumbent upon the employer where the duty assigned, as here, is 
simple and the dangers, if any, are obvious. “ The employee is 
presumed to see and understand all dangers that a prudent and in­
telligent person of the same age and experience and with the same 
capacity for estimating their significance would see and understand, 
and if he neglects to observe and consequently remains in ignorance 
of perils of the employment the fault is his own, not that of the 
employer.” (18 R. C. L. 570.) The court, however, submitted the 
facts to the jury with a clear statement of the law of assumed risk 
applicable thereto, and the verdict of the jury is conclusive.

We find nothing to support the contention of plaintiff that assist­
ing in the removal of the wagon was not within the scope of his em­
ployment or that the risk was not as open and obvious to him as it 
was to the defendant.

The judgment is affirmed with costs.
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E mployers’ L iability—A ssumption of R isk—M inor E mployee— 
Order to W ork F aster—Stam v. Ogden Packing &  Provision Co 
Supreme Court of Utah {Dec. 17 , 1918), 177 Pacific Reporter, page 
218.—The defendant company was engaged in the business of 
slaughtering and preparing meat for consumption. It owned and 
operated a machine designed to clean animal intestines for sausage 
casings. Stam, a boy 16 years of age, was employed and put to 
work by the company to feed and operate one of these machines. 
He had had, prior to the time of the injury, about three months’ ex­
perience in their operation. On the day of the accident the foreman 
of the company told Stam to hurry his work to finish a supply of 
casings, but did not give Stam any warning. Stam, in compliance 
with this order, worked fast, and as a result of his increased haste he 
got his hand caught and so cut and lacerated that it had to be am­
putated first at the wrist and later above the wrist. He brings action 
for damages against his employer. Judgment was awarded him in 
the lower court. In affirming the judgment of the lower court Judge 
Thurman said in part:

In this case it is clear to the court that the plaintiff’s knowledge 
and understanding of the machine in question, the manner of operat­
ing it, and appreciation of the dangers incident thereto, were such 
that, if there had been no abnormal or unusual condition intervening 
at the time of the accident, he would, as a matter of law, be held to 
have assumed the risk, and in such case many of the authorities 
cited by the appellant would be in point.

But another element enters into the case at bar, and one that must 
be considered and determined in order to do justice to the parties 
before the court. As shown by the evidence, just before the accident 
happened, something out of the ordinary occurred. The plaintiff was 
suddenly ordered by his foreman to work faster in order to dispose of 
the uncleaned casings. Plaintiff, immediately, in obedience to the 
order, commenced to feed the machine faster, and his hand was there­
upon caught between the rollers and drawn into the machine. It will 
be observed that this sudden order was not accompanied with a warn­
ing to be careful. This, it seems to the court, is the turning point on 
this particular question.

In this case we do not assert that the order to the plaintiff to work 
faster, standing alone, constituted negligence; but we do maintain 
that considering the age of the plaintiff, the character of the work, 
and all the attendant circumstances, the giving of the order, unac­
companied by some kind of warning to the plaintiff to be careful, 
made it essentially a case for the jury. It is only in cases where it is 
clear that there is no negligence, or that there is contributory negli­
gence, or that the party complaining assumed the risk in question, 
that we can interfere with a finding or verdict as a matter of law. 
This doctrine has been so frequently, and in so many cases, enun­
ciated by this court, that it is not necessary to make specific refer­
ences to cases. Besides this, it is a proposition that is well-nigh 
universal.
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It is our opinion that the trial court did not err in refusing to direct 
a verdict for the defendant.

E mployers’ L iability—Common-law A ction—W orkmen’s Com­
pensation—W illful M isconduct—Hel/nie v. Great Western M illing  
G o D is t r ic t  Court of Appeal, Second' D istrict, of California (Oct. 
J, 1919), 185 Pacific Reporter, page 510.—Helme was employed by 
the defendant company to operate a bran packer, his duty being to 
keep the bran which passed through this machine loose so that it 
would not clog. On the occasion of the accident a portion of the 
mechanism became clogged and caused a belt to slip off a pulley 
in the basement. Helme went into the basement to put the belt back 
on the pulley, and while attempting to do this his arm came in con­
tact with some exposed and unhoused gears and was injured. The 
basement was poorly lighted and the exposed gears were not readily 
observable.

Ordinarily an accident case of this kind would have to be brought 
under the workmen’s compensation act, but Helme sued for dam­
ages for personal injuries, claiming he was entitled to do so by sec­
tion 12, subdivision “ b,” of that act (Stats. 1913, p. 283). This de­
clares that an action for damages may be brought by an injured em­
ployee where the employer has been guilty of (1) gross negligence 
or willful misconduct, (2) where the act or failure to act which is 
the cause of the injury is the personal act or failure to act of the 
employer and (3) where the act or omission indicates a willful dis­
regard for the safety of the employees. Judgment was awarded 
Helme in the sum of $3,500, and the employer appealed. In re­
versing the judgment the court held in part as follows:

Here the failure to act, which is charged as the cause of the in­
jury, was the failure to inclose the gears in a housing, or otherwise 
to keep them from being exposed. Therefore, to entitle plaintiff to 
recover in this action he must allege, and by a preponderance of the 
evidence prove: (1) That defendant’s failure to house the gears 
was of itself “ gross negligence ” or “ willful misconduct” ; (2) 
that the failure to house the gears was the personal failure to act on 
the part of an elective officer or officers of the defendant corpora­
tion, as, for example, a director or directors; and (3) that such 
failure to house the gears indicates a willful disregard of the life, 
limb, and bodily safety of defendant’s employees. Unless, by fail­
ing to house the gears, one of the elective officers of defendant 
thereby failed to comply with a general or special order of the 
industrial accident commission, or with some safety requirement 
expressly defined and provided for by the act itself, it can not suc­
cessfully be claimed that defendant was guilty of either “ gross 
negligence ” or “ willful misconduct.”

“ Gross negligence ” is the entire failure to exercise care, or the ex­
ercise of so slight a degree of care as to justify the belief that there
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is an entire indifference to the interest and welfare of others. It is 
that entire want of care that raises a presumption of conscious in­
difference to consequences. It implies a total disregard of conse­
quence, without the exertion of effort to avoid it.

The mere failure to keep the gears in a housing, apart from any 
willful disregard of some order of the commission, or of some par­
ticular safety provision of the act itself, does not evince such an 
utter disregard of consequences as to suggest some degree of intent to 
cause the injury, or to justify the belief that there was a conscious 
indifference to consequences.

The evidence fails to show that the commission ever made or served 
any order requiring the gears to be housed or incased, or any other 
order with which defendant has neglected to comply.

In the absence of any such general or special order by the com­
mission with respect to the gears, defendant’s duty must be measured 
by the general requirements of the act itself,

The judgment was therefore reversed.

E mployers’ L iability — Common-law Defenses — S afe A ppli­
ances—E . I I .  Parrish &  Co . v. P ulley , Supreme Court of Appeals of 
V irg in ia  (Nov. 20, 1919), 101 Southeastern Reporter, page 236.— 
Pulley was employed by the defendant company as a stonemason. 
During the course of the work it became necessary to hoist and set 
in place a heavy stone. To do this an “A” derrick was moved into 
place against the wall of the building under construction. The derrick 
was held in place by two guy ropes, one end of which was attached to 
the top of the derrick; the other end of the back guy rope was fastened 
to a girder, and that of the front guy rope to a crowbar sunk half way 
into the roadway at an angle of GO degrees and with the small end 
up. Landes, the defendant’s foreman in charge of the work, fastened 
the front guy rope. In order to operate the derrick for the purpose 
of hoisting the stone, it was necessary to move it a trifle and to do 
this Pulley commenced to move the foot of the derrick with a crow­
bar. While doing this the vibration caused the front guy rope to 
work off its anchorage, and the derrick fell over and knocked Pulley 
to the ground, breaking his arm and dislocating his shoulder. He 
sued for damages for negligence of the employer by reason of the 
faulty way in which the front guy rope was fastened, and was 
awarded judgment. The employer appealed, alleging assumption of 
risk, fellow service, contributory negligence, and a denial of negli­
gence on its part. In affirming the judgment the court said in part:

The suggestion that Landes, in tying the rope to the crowbar, wras 
a fellow servant is not sound. A servant may in the performance 
of one act be a fellow servant and in the performance of another be 
a vice principal. (Norfolk & W. By. Co. v. Ampey, 93 Va. 108, 
25 S. E. 226.) But it appears from the testimony of Landes, directly
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or inferentially, that it was the duty of the defendants, not only to 
furnish the derrick, but also to erect it and move it when necessary, 
and that the plaintiff was not required to furnish anything but 
his trowel and hammer. This duty was therefore the master’s duty, 
and was not assignable, and if there was negligence in the discharge 
of it, the negligence was that of the master. In addition to this, 
Singleton, one of the defendants, was present assisting in this work, 
and the negligent manner in which the work was done was, in part, 
his negligence. While a representative of the master may become 
a fellow servant if engaged in a mere operative act, the master never 
can. The servant never under any circumstances impliedly assumes 
any risk of negligence on the part of the master, and if his personal 
negligence proximately contributes to the injury of the servant, 
he is liable as though he only were at fault. The same is true where 
the injury is the result of the concurrent negligence of the master 
and a fellow servant. I f  the master is a partnership, then all the 
partners are liable, as the negligence of one is the negligence of all. 
(Crispin v. Babbitt, 81 N. Y. 516, 37 Am. Rep. 521.)

Having ascertained that the slipping of the rope off the crowbar 
wTas the proximate cause of the injury, the jury could not have found 
that the plaintiff assumed that risk. Under the evidence, it was not 
an ordinary risk incident to the business in which he was engaged, 
nor was the danger from insecurely fastening the guy rope, under 
the circumstances detailed, an open and obvious one.

We are unable to find anything in the record to justify the con­
clusion that the plaintiff was guilty of negligence proximately con­
tributing to his injury. It is true that the derrick was plumb 
when erected, and would probably have remained so if it had 
not been touched, but no stone could ever have been hoisted unless 
the derrick was adjusted for that purpose, and the means of ad­
justing was by pinching. It is also true that the plaintiff pinched 
the derrick in order to adjust it to the work to be done, but it was 
put there to be pinched, and it was the • plaintiff’s duty to pinch it. 
In no other way could the derrick be utilized. The record, however, 
fails to disclose any negligence on the part of the plaintiff in the 
manner in which he pinched it. A servant has the right to assume 
that a tool or appliance furnished him by the master is a reasonably 
safe tool or appliance with which to do the work assigned to him. 
(Richmond Ry. Co. v. Williams, 86 Va. 165, 167, 9 S. E. 990, 19 Am. 
St. Rep. 876.)

E mployers’ L iability — Common-law Defenses— S afe P lace 
and A ppliances—Beck v. Sylva Tanning Co., Supreme Court of 
North Carolina {Dec. 20, 1919), 101 Southeastern Reporter, page 
498.—Beck was employed by the defendant company, his duties re­
quiring him to fill tubs with chips over which boiling fluids were 
poured in order to extract certain acids from the wood. While en­
gaged at his task Beck stumbled over some chips which had negli­
gently been permitted to accumulate in the walkway and fell into a 
tub, the iid of which had negligently been left off, and he was seri­
ously burned about the feet and legs. The locality about the tub was
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dark, owing to the fact that some lights which had been broken had 
not been replaced. Beck sued for damages and recovered a verdict 
of $300, and the employer appealed. The employer claimed that 
Beck was contributorily negligent because it was his and his fellow- 
employees’ duty to clean the walkways, put the lid on the tub, and 
to replace broken light bulbs. It also claimed that if Beck was not 
negligent then his injuries were caused by the negligence of fellow 
servants, and that he assumed the risk of his employment and there­
fore he could not recover. In affirming the award of damages the 
court said in part:

It is unquestionably the duty of the master to use proper care in 
providing a reasonably safe place where the servant may do his 
work, and reasonably safe machinery, implements, etc., with which 
to do the work assigned to him, and this duty is a primary and an 
absolute one, which he can not delegate to another without at the 
same time incurring the risk of himself becoming liable for the 
neglect of his agent, so intrusted with the performance of this duty 
which belongs to the master, for in such a case the negligence of the 
agent, or fellow servant, if he is appointed to act for the master, is 
the latter’s neglect also. (Hicks v. Mfg. Co., 138 N. C. 319, 50 S. E. 
703.)

The charge of the court as to assumption of risk and contributory 
negligence was plainly correct, and in strict accordance with the 
precedents. There was strong evidence of negligence, and we can see 
very little, if any, of assumption of risk or contributory negligence; 
but the charge gave the defendant the full benefit of both pleas, and 
we do not see how the judge could have gone further than he did, in 
favor of these defenses, without transgressing the well-settled prin­
ciples.

E mployers’ L iability—C ourse of E mployment—A ssault by Su­
perintendent on E mployee—De Leon v. Doyhof F ish  Products Co., 
Supreme Court of Washington (Nov. 27,1918), 176 Pacific Reporter, 
page 355.—The home office of the defendant company was in Seattle. 
It operated a cannery in Alaska over which it placed one Scott as 
superintendent with very broad powers to conduct the business. De 
Leon was employed by the Alaska cannery and was afterwards sus­
pected of attempting to create unrest and discontent among the 
laborers of the cannery. Scott, in an effort to set things right, sent 
for De Leon. When De Leon put in an appearance Scott roundly 
abused him and finally, without provocation, assaulted him. De 
Leon brought this suit for damages against the defendant company 
and recovered judgment. The company appealed, declaring that it 
was not liable for the torts of its servants, and that the assault was 
not in the scope of the superintendent’s employment. In affirming 
the judgment in favor of the plaintiff, the court said in part:

When a party is sued for assault and battery by his servant upon 
another, liability must depend either upon proof of an express direc­
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tion  or upon such facts and circum stances as w ill im p ly  direction or 
au thority , and th is inference m ay be draw n by the ju r y  from com­
petent attend ing facts and circumstances, and if  a servan t is en­
gaged  in  the d ischarge of h is duties to the m aster and is acting for 
the betterment or w ell-being of his business, and in  so doing w antonly 
or m alic iously in ju res another, the m aster is liab le to the person so 
in ju red . H av ing  g iven his servant general power to m ain tain  dis­
cip line w ith in  the bounds of h is own discretion, the respondent made 
itse lf , under the elem entary princip les of law , liab le for the abuse of 
th a t power.

E m p loyers’ L ia b i l i t y —E m ploym ent o f C h ild re n —A ge L im it— 
C o n tr ib u to ry  N eg ligen ce—E ffe c t  o f S t a t u t e —Karpeles v. H eine , 
Court of Appeals of New Y o rk  (Ju ly  15, 1919), 12^ Northeastern 
Reporter, page 101.—The defendant H eine was the owner of a tene­
m ent house contain ing 24 apartm ents. The b u ild ing  was in charge 
of a superintendent, who had au thority  to h ire  and discharge the 
operator of the house elevator. K arpeles, the p lain tiff, was a boy 
13 years of age and lived  in the apartm ents. He was g re a tly  in te r­
ested in  the operation of the elevator, and when he heard  that the 
regu la r operator was about to leave h is em ploym ent he asked the 
superintendent for the job. On the d ay  of the accident the old 
operator, an app lican t for h is job, K arpeles, and the superintendent 
were on the ground floor of the bu ild ing . A  window cleaner entered 
the elevator and desired to go to the th ird  floor. K arpeles ran  into 
the elevator and said  he would take him  upy but the window cleaner 
refused to perm it him to do so un til the superintendent intervened 
and assured him  that i t  w as a ll r igh t for p la in tiff to take him  
up. K arpeles took the window cleaner to the th ird  floor, discharged 
h im , and returned to the second floor, where he le f t the elevator for* 
some purpose. W hen he returned, unknown to him , the elevator 
had ascended of its  own vo lition  and he u n w itt in g ly  w alked into 
the open sh aft and fe ll to the ground below, su sta in ing  in ju ries , 
for dam ages for which he brought this action. Section 93 of chapter 
31, Consolidated L aw s o f New Y ork, absolutely prohibits the em­
ploym ent of a m inor under 16 years of age to operate an elevator. 
The t r ia l  court refused to allow  dam ages and entered judgm ent in 
favor of the defendant on the ground th a t K arpeles had been g u ilty  
of contributory negligence. On appeal th is  decision was affirmed 
by the appellate division. (167 N. Y. Supp. 925; see Bui. No. 258, p. 
64). K arpeles aga in  appealed and the supreme court reversed the 
lower court’s decision on the ground th a t the v io lation of the statute 
created an absolute l ia b il ity  on the p art of the em ployer which can 
not be defended on a plea of contributory negligence, and ordered a 
new tr ia l. The opinion of the court is in  part as fo llow s:
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Except where a child is so young as to be incapable of exercising 
judgment or discretion, the law of contributory negligence applies 
when the person injured is an infant the same as when he is an adult, 
although the age, judgment, intelligence, and experience of the child 
must be taken into account in determining whether he was negligent. 
(Ihl v. Forty-Second Street etc. R. R. Co., 47 N. Y. 317, 7 Am. 
Rep. 450.)

A person under the age of 16 years has not the experience or ma­
ture judgment of an older person. The statute arbitrarily declares 
that—

“ No child under the age of sixteen years shall be employed or per­
mitted to have the care, custody, or management of or to operate an 
elevator either for freight or passengers.” (Sec. 93, Labor Law, ch. 
31, Consol. Laws.)

The prohibition is without qualification or condition. It was 
enacted to wholly prevent a person of such immature age from run­
ning an elevator and exposing himself to the danger incident thereto, 
and at the same time to relieve persons who are carried on an elevator 
from the danger which would result from committing the care, cus­
tody, management, or operation of the elevator to a person under 16 
years of age. It is based upon the legislative determination that a 
person under 16 years of age has not the experience, judgment, or 
caution required of one who is to assume the care, custody, manage­
ment, or operation of an elevator.

The employment of a person under 16 years of age to run an ele­
vator is unlawful. Where a statutory prohibition is not a mere regu­
lation or dependent upon some other fact, such as obtaining a cer­
tificate of the capacity of an infant, but is absolute and unqualified, 
its violation is in itself a basis of liability by the employer to a per­
son who is injured as the proximate result of his employment con­
trary to the provisions thereof. In such a case the liability is per se. 
(Amberg v. Kinlev, 214 N. Y. 531, 108 N. E. 830.)

The judgment of the lower court was therefore reversed and a new 
trial ordered.

E mployers’ L iability—E mployment of Children—Dangerous 
E mployment—L aundry M achine Operator—Sanitary Laundry  
Co. v. Adams, Court of Appeals of Kentucky (Jan. 1919), 
208 Southwestern Reporter, page 6.—The laws of Kentucky (sub­
sec. 9 of section 331a of the Kentucky Statutes) prohibit the employ­
ment of children under 16 years of age in connection with the 
operation of laundering machinery. Virginia Adams was a girl 
under 16 years of age. She misrepresented her age and was em­
ployed by the defendant laundry company. While operating a 
mangle she sustained injuries to one of her hands. She brought 
action for damages and recovered in the lower court. In affirming 
the judgment the court said in part:

It has been held by all courts, So far as we are aware, that where a 
master employs an infant in contravention of a statute and the infant

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



108 DECISIONS OF COURTS AFFECTING LABOR.

sustains injuries proximately resulting from and having a causal 
connection with the employment, the master is liable and can not 
escape such liability through the intervention of any of the ordinary 
defenses available against adults, including the affirmative ones of 
contributory negligence, assumed risk, etc. [Cases cited, including 
L., H. & St. L. Ry. Co. v. Lyons, 155 Ky. 396,159 S. W. 971: Bui. No. 
152, p. 111.]

In the Lyons case above referred to this court had under consid­
eration the effect of the employment of infants contrary to the provi­
sions of our statute, and after considerable discussion in which cogent 
reasons for denying the defense are stated, summed up its conclusion 
by stating:

“ We therefore hold that neither the doctrine relating to assumed 
risk or fellow servants or contributory negligence has any place in 
the application of this statute. The employer takes all the risk; the 
child none. It is true this construction makes the employer the 
insurer of the safety of the child, and so he should be. The lives and 
limbs of children are too valuable to be sacrificed in dangerous em­
ployments ; and if an employer, in violation of the statute, engages 
the services of a child in such employment, he must see to it that no 
harm comes to him; or, if he does, he must compensate him in so far 
as money can do for the injury inflicted.”

With reference to the defense that the child was by her own prior 
acts estopped from bringing a suit for damages, the court said:

There are other cases from this court holding that under peculiar 
circumstances, an infant would be estopped, especially if he had ren­
dered himself unable to restore the consideration, feut it does not 
necessarily follow that because this court in such cases, contrary to 
the general rule upon the subject (22 Cyc. 512, 610, 611), applies the 
doctrine of estoppel to infants, that a master may plead estoppel 
against his infant servant, who was employed contrary to statutory 
provisions, so as to obtain the benefit of defensive pleas which would 
have been applicable but for the infancy of the servant. To so hold 
would result in indiscriminate evasions of the statute, and permit the 
parties to accomplish by indirection that which is expressly pro­
hibited by the statute in furtherance of a wholesome public policy. 
The courts have quite generally declined to permit this to be done. 
Cases cited, among others: Sturges & Burn Mfg. Co. v. Beauchamp, 
231 U. S. 320, 34 Sup. Ct. 60; Bui. No. 169, p. 64.

It would therefore seem that upon authority, as well as upon 
reason, the defense of estoppel herein urged could not prevail.

E mployers’ L iability—E mployment of Children—Dangerous 
E mployment — W orkmen’s Compensation A ct — M achinery — 
Schwartz v. A rgo M ills Co., Court of E rro rs  and Appeals of New 
Jersey {Nov. 18, 1918), 105 Atlantic Reporter, page 199.—Schwartz, 
a minor under the age of 16 years, was employed by the defendant 
company and his employment certificate was placed on file. 
Schwartz’s duties were at first the operating of an elevator.' Later
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he was given the duty of emptying cans into which a moving trans­
verse piece of machinery dumped waste from the carding machines* 
While emptying a can he lost his balance and accidentally got his 
hand caught in the moving portion of the machine and was severely 
injured. Both he and his father brought actions for damages based 
on an act (as amended P. L. 1914, p. 488) prohibiting employers 
from permitting minors under the age of 16 years to work between 
fixed or transversing parts of any machine while in motion. The 
trial court refused to let the case go to the jury, holding “ that 
plaintiff was not working between fixed or transversing parts of ma­
chinery and was therefore not being required to work in a forbidden 
place ” and granted the defendant nonsuits in both cases. In re­
versing this judgment and awarding a new trial the appeal court 
said in part:

We are of the opinion that this was error. The clear intent of the 
legislature is to forbid children from being put at work when part 
of the appliance is stationary and part in motion. The machine in 
question consisted of two parts, one the moving part for combing 
the cotton, and the other the can to receive the waste; they were parts 
of the machinery necessary to accomplish the purpose of combing 
the cotton, and while the can was movable it was so only for the 
purpose of permitting the removal of the waste, a necessary part of 
the production of the machine, and a jury might well find it to be 
within the legislative meaning of a fixed part used in conjunction 
with the moving part of the machine, which was the direct cause of 
the injury.

That the common-law rules and not the workmen’s compensation 
act is applicable to the situation now presented was settled by this 
court in Hetzel v. Wasson Piston Ring Co., 89 N. J. Law, 201, 98 
Alt. 306 [Bui. No. 224, pp. 74, 75]. I f  the plaintiff proved the fore­
going facts, he was at least entitled to the judgment of the jury as to 
the inferences to be drawn.

We think that the plaintiff was entitled to have the jury say, among1 
other things, whether he was put to work in a place forbidden by 
law under such conditions as amounted to negligence on the part o f 
the defendant, and that the nonsuit can not be supported by this 
record.

E m p loyer’s L ia b i l i t y —E m ploym ent of C h ild re n —D angerous 
E m ploym ent—W orkm en ’s Com pensation A ct—S u it  fo r  Dam­
ages—Wolff v. Fulton Bag &  Cotton M ills , Supreme Court of New 
Y o rk , Appellate D ivision , Second Department (Dec. 6, 1918), 173 
New Y o rk  Supplement, page 75.—Mary Wolff, a minor under the 
age of 16 years, was employed by the defendant company and put to 
work operating a power press. The company had failed to procure 
an employment certificate from the plaintiff WoJff, as required by
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tiie labor law. It had also failed to provide the machine with proper 
guards. The plaintiff in operating the machine had her hand 
crushed and amputation followed. She disregarded the workmen’s 
compensation law and gave notice and brought action as required by 
the employers’ liability provisions of the labor law. The lower court 
sustained the defendant company’s plea that the workmen’s compen­
sation law was a bar to a recovery of damages under the employers’ 
liability provisions. In reversing this judgment and granting the 
plaintiff right to proceed with her case the appellate division said, in 
part:

We reach the conclusion that the workmen’s act is not a bar to the 
plaintiff’s common-law action for damages. Her employment in the 
defendant’s factory on the day of the accident was unlawful, the de­
fendant had no right to employ her, and in doing so it was guilty of 
a misdemeanor. (Penal Law, sec. 1275 (Consol. Laws, c. 40).)

We think that, in enacting the workmen’s compensation law with 
reference to the rights and remedies of employers and employees the 
legislature referred to legal employment. To construe the law as 
permitting an employer, who has employed children illegally in work 
expressly forbidden by law, to insist that they are deprived of their 
common-law rights and must look to the compensation act for relief, 
would be to nullify the provisions of the labor law and to disregard 
the public policy of the State.

The judgment of the lower court was therefore reversed.

E mployers’ L iability—E mployment of Children—L iability for 
A cts of S ervants—People v. Sheffield Farms-Slawson-Decker Co 
Court of Appeals of New Y o rk  (Dec. 10, 1918), 121 Northeastern 
Reporter, page —The defendant company is engaged in the sale 
of milk. It employs 125 drivers to deliver the milk. It has a rule, 
of which all of its drivers are aware, forbidding the permitting 
of anyone not in the employ of the defendant to ride on the wagons 
or assist them in their work. This rule had been violated a number 
of times, but the only discipline meted out by the company was rep­
rimands. One employee had been arrested and convicted for em­
ploying a child under the age of 14 years, but he had not been dis­
charged. Schmidt, one of defendant’s drivers, employed a boy of 
13 years and paid him himself. His purpose, it seems, was to prevent 
the theft of milk bottles and was thus of benefit to the defendant. 
The defendant had inspectors and was aware that its rule had been 
violated in a number of cases, but it had had no actual knowledge 
of the employment of the boy by Schmidt. This action is brought 
by the State of New York to prosecute the defendant for the viola­
tion of section 162 of the labor law (Consol, Laws, ch. 31), and de­
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fendant was convicted and fined $20. Defendant appealed. The 
court of appeals, in affirming the conviction spoke, in part, as follows:

The employer is, therefore, chargeable with the sufferance of illegal 
conditions of delegates of his power. But to say that does not tell 
us how sufferance may be implied. We do not construe the statute 
with all the rigor urged by . counsel for the people. Not every casual 
service rendered by a child at the instance of a servant is “ suffered ” 
by the master. Sufferance as here prohibited implies knowledge or 
the opportunity through reasonable diligence to acquire knowledge. 
This presupposes in most cases a fair measure at least of continuity 
and permanence. Whatever reasonable supervision by one’s self or 
one’s agents would discover and prevent, that, if continued, will be 
taken as suffered. Within that rule, the cases must be rare where 
the prohibited work can be done within the plant, and knowledge 
or the consequences of knowledge avoided. But where work is done 
away from the plant, the inference of sufference weakens as the op­
portunity for supervision lessens. On the other hand, we think 
the statute draws no distinction between sufferance and permission. 
This is apparent from its scheme as revealed in related sections. 
(Labor law, secs. 70, 161, 93, 131.) The two words are used indis­
criminately. In such circumstances each case may take some color 
from the other. Permission, like sufferance connotes something less 
than consent. Sufferance, like permission, connotes some oppor­
tunity for knowledge. Thus viewed, the scheme of the statute be­
comes consistent and uniform.

Our conclusion is that there is some evidence of the defendant’s 
negligence in failing for six months to discover and prevent the 
employment of this child; that the omission to discover and prevent 
was a "sufferance of the work ; that for the resulting violation of the 
statute a fine was properly imposed.

E mployer’s L iability—E mployment of M inors—I njury  to 
S ervant—Care R equired—F ailure to W arn of Dangers—Brown  
v. Atchison T. <& S. F . By. Co., Supreme Court of Kansas (A pr. 12,
1919), 180 Pacific Reporter, page 211.—A foreman of the ra ilw ay  
company in  its  w ater service was doing some work in  connection 
w ith  a m asonry w ell which was located in  the bed of the W alnu t 
R iver about 50 to 60 feet from the bank and surrounded by w ater 
20 feet deep. Some driftw ood had become lodged again st the w ell 
which it  was found desirable to have removed. This necessitated 
the use of a boat, and hav ing  none for th is purpose the foreman 
engaged W illie  Brown, a boy of 17 years, who had a boat, to assist 
in  th is work. Brown proceeded to work as directed by the foreman 
un til instructed to cease and go afte r the man who was on top of the 
w ell and who had  been assisting  h im  in  rem oving the d rift. When 
his boat reached the w ell, the m asonry gave w ay and it  fe ll into the 
w ater draw ing  the boat in  the vortex and p a r t ia lly  f illin g  it. Brown 
and the man on the w ell fe ll into the w ater and Brown was drowned.
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Action was brought for damages for his death and recovery was 
had, from which judgment the company appealed, on the ground 
that a rule of the company prohibited the employment of minors 
without the consent of their parents, and therefore Brown had not 
been an employee and the company had owed him no duty of pro­
tection. The court in affirming the judgment for plaintiff said in 
part:

The point is made in behalf of the company that, even if the fore­
man did undertake to employ Willie Brown, his act was not bind­
ing upon the company because of this rule. I f  the point were other­
wise good, it might be met by the suggestion that the employment 
of the boy was within the apparent scope of the foreman’s authority 
(Townsend v. Railway Co., 88 Kan. 260, 128 Pac. 389), or that 
the foreman was authorized to employ the boy at once, notwith­
standing his minority, by reason of the emergency with which he 
was confronted. However, we deem it unnecessary to invoke either 
of the principles referred to. The rule of the company that, when a 
minor is employed, the written consent of the parents shall be re­
quired, does not, in our judgment, prevent the relation of employer 
and employee being established between the company and a minor 
without such consent, so far at least as to render the company liable 
for an injury received by him while working for it, caused by its 
failure to take such precautions for his protection as it owes to 
employees generally. But, however that may be, we hold that a 
minor who without notice of such a rule performs services for the 
company at the instance of the person authorized to employ workmen 
for that purpose is, while so engaged, entitled to the care and pro­
tection ordinarily due from an employer to an employee.

There was clearly room for a reasonable conclusion that, if the 
boy had been warned of the likelihood of the well falling, and of 
the probable effect of its fall, he might have proceeded with more 
caution and saved himself. This is perhaps what the jury had in 
mind in saying that the company neglected to provide necessary 
means for escape. At all events we consider the evidence as justify­
ing the verdict against the defendant on the ground of negligence in 
failing to warn the boy of the danger he was incurring.

E m p lo y e r s ’ L i a b i l i t y — F a c t o r y  R e g u la t io n s — F a i l u r e  t o  P ro­
vide S a f e t y  D e v ic e s— G o g g le s — Emerson-Branting ham Co. v . 
Crowe, Appellate Court of Indiana {Nov. 26,1919), 125 Northeastern 
Reporter, page 223.—This was an action for damages for personal 
injuries sustained by Crowe while working for the Emerson-Brant- 
ingham Co., brought under chapter 236, Acts of 1911 (sec. 3862a et  
seq., Burns’ R . S . 1914). This act imposes upon all employers the 
duty of providing safe and tested tools, appliances, and mechanisms 
and also requires them to make all machinery and equipment safe 
and to provide safety appliances and devices. The employer’s fore­
man directed Crowe to a id  in m a k in g  a “  co ld  cu t,5’ w h ich  it seem s
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was a process of cutting a piece of steel with a cold chisel and sledge 
hammer. Crowe was not provided with goggles or any other safety 
device. During the course of cutting the piece of steel a sliver flew 
off and struck Crowe in the left eye, injuring it so badly that it had 
to be removed. The injury also impaired the sight in the other 
eye. A verdict in the sum of $4,800 was returned for Crowe and 
the employer appealed. In affirming the decision the court said in 
part:

It is contended by appellant that the words, 64 every device, care, 
and precaution,” are general, and following, as they do, the specific 
words that such owner shall 44 require that all appliances, tools, all 
contrivances, and everything whatsoever used therein, are carefully 
selected, inspected, and tested so as to detect and exclude defects 
and dangerous conditions * * * and that all dangerous con­
trivance,- tools, * * * are securely * * * covered or other­
wise protected, with safety arrangements and appliances to the full­
est extent possible,” must be construed to mean, under the doctrine of 
ejusdem generis, guards, precautions, and safety devices about ma­
chines and tools of the same or of similar character to those enumer­
ated, and not goggles, or mere appliance attached to, or worn upon, 
the person of the employee.

The doctrine involved here has been so thoroughly discussed in the 
case of United States Cement Co. v . Cooper, 172 Ind. 599, 88 N. E. 69, 
that further discussion is needless. From a study of the act involved, 
as a whole, it clearly appears that the purpose of the lawmaking body 
was to provide a general plan for the safety and health of factory 
laborers, and to that end, having specifically named machinery, ap­
pliances, tools, etc., terms intended to cover everything within the 
plant, as included in the class that must be safe, and safely guarded, 
thereby exhausting the class, it goes further, and by a blanket man­
date says that the owner or operator must use 44 every device, care, 
and precaution” which it is practicable and possible to use for the 
protection of the employee. Whether the failure to use some device, 
not included in those specifically named, goggles, for instance, is 
negligence, is a question of fact for the jury. We hold that the first 
paragraph of complaint states a cause of action, and that the de­
murrer thereto was properly overruled. In the second paragraph 
of complaint it is averred that appellee’s injuries were received while 
performing a service which he was ordered and directed to perform, 
by his foreman, whose orders he was bound to obey, and that he was 
unacquainted with the nature and character of the work, and he had 
never prior to said time engaged or assisted in said work and had 
no means of knowing and did not know of the dangers and hazards 
of such work, and that appellant’s foreman well knew of such 
dangers and hazards. Appellant contends that the danger to which 
appellee was subjected by obeying appellant’s orders was a matter of 
common knowledge, and that therefore he was entitled to no warn­
ing from appellant. Granting the assertion, still appellant certainly 
owed it to its own protection to warn appellee, for it is expressly 
provided in section 8020b, Burns’ R. S. 1914, that the fact that
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hazards and dangers inherent or apparent contributed to the injury 
is not a defense, and further that the injured employee shall not be 
held guilty of negligence or contributory negligence where the injury 
resulted from such employee’s obedience to any order or direction 
which he was under obligation to obey, and by section 8020c such 
employee does not assume the risk by such obedience to orders or 
directions. If the danger was inherent and apparent, and well 
known to appellant, and yet unknown to and not assumed by ap­
pellee, certainly it was negligence on the part of appellant to order 
and direct performance without giving warning of such danger to 
appellee. The second paragraph of complaint states a cause of 
action, and the demurrer thereto was properly overruled.

Finally, the appellant contends that the amount of damages was 
excessive, citing in support thereof the Acts of 1915, page 400, being 
the workmen’s compensation act, by which it appears by appellant’s 
computation that the appellee would have received under this act 
the sum of $594; but it must be kept in mind that the compensation 
provided for in this act is only for the loss o f  earning capacity and 
does not include damages for any loss of any member of the body 
or any damages for pain or for suffering. (Centlivre Beverage Co. 
v. Ross, 124 N. E. 220, decided at this term.) The workmen’s com­
pensation act can not be a criterion by which the damages in this 
case can be measured, and we can not say, as a matter of law, that 
the damages were excessive. There was sufficient evidence to sustain 
the verdict, and it was not contrary to law.

T he judgm ent is affirmed.

E m p lo y ers ’ L ia b il i ty — F e llo w  S e rv a n ts— V ic e  P r in c ip a ls —  
D u a l  C ap a city — M orin  v. Rainey et al., St. Louis Court of Appeals* 
M issouri (Jan. 7 ,1919), 207 Southwestern Reporter, page 858.— M orin  
was a Croatian and unable to speak the E n glish  language and was 
injured by reason o f the negligence o f  R ainey while in the em ploy  
o f the codefendant, the Am erican Car & F oundry Co. The foundry  
com pany was engaged in m aking car wheels and used electric m otor  
trucks operated upon tracks to transport the molten m etal to the 
m olds. M orin  had been engaged in skim m ing molten m etal, when  
Rainey, who operated the electric trucks from  a p latform  by means 
o f a controller, directed him  to devote his tim e to adjusting the 
position o f the pots upon the trucks and in which the m olten metal 
was transported. M orin  was under the direction o f Rainey, although  
both were under a common forem an. Rainey directed M orin  to 
adjust a pot upon a truck, which M orin  proceeded to do. I t  was 
necessary that M orin  go between the trucks to do this, and while he 
was there R ainey without givin g w arning started the trucks, w ith  
the result that M orin  wras injured and lost a leg. T h e defendant 
com pany claims that R ainey was a fellow  servant, and that therefore  
it is not liable, and that even i f  R ainey was a vice principal he was

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 115

also a fellow servant so far as Morin was concerned. The opinion 
of the court is in part as follows:

If one servant is clothed with power to direct and control other serv­
ants or another servant in the performance of some branch of the 
master’s work, the master is liable for negligence on the part of 
such superior servant in the exercise of such power and authority 
conferred upon him.

The “ dual-capacity doctrine ” has long been recognized in this 
State. And it has long been settled that where one servant is in­
jured by the negligent act of another servant occupying a dual 
capacity, it is the character of the act and not the rank of the servant 
that determines the question of the master’s liability for such negli­
gence. (See English v. Rand Shoe Co., 145 Mo. App. 450, 122 
S. W. 747.)

In our view of the facts plaintiff’s injury was due to the negligence 
of Rainey as a vice principal (the master’s negligence) combined 
with his negligence as a fellow servant. And it is well settled that 
when the negligence of the master is combined with that of a fellow 
servant in producing the injury, the negligence of neither being 
the sole, efficient cause, both the master and the fellow servant are 
liable, and the injured servant may maintain his action against 
either or both.

But there is another view of the case which in our judgment 
leaves no room for doubt as to the liability of the defendent. When 
plaintiff went upon the track between these trucks he did so, not of 
his own initiative, but in obedience to the express command of the 
master then and there issued by the vice principal Rainey; and hav­
ing thus sent the plaintiff into this position to perform the work 
in question it became the personal, nondelegable duty of the master 
to exercise ordinary care to keep safe the place where the plaintiff 
was thus required to work. And the plaintiff was entitled, within 
reason, to rely upon the implied assurance that this duty would be 
performed. This is a duty which the defendant can not shift to or 
put upon others so as to exculpate himself from liability when an 
injury happens by reason of its nonperformance. I f  the master 
deputizes such a duty to a servant, no matter how low the latter 
may be in rank or scale of employment, as to that duty the acts o f 
such servant become in law the acts of the master.

E mployer’s L iability—F ellow S ervants—R elations of Cowork­
ers—V olunteers—Gulfport <& M. C. Traction Co. v. F a u lk , Supreme 
Court of M ississippi, D ivision A  (Jan. 13, 1919), 80 Southern R e­
porter, page 31fi.—Faulk was employed by the traction company and 
was put to work with a man named Chambers as a “ trouble shooter.” 
Chambers had been with the company a long time, was an expe­
rienced chauffeur, and was provided with a Ford automobile for the 
purpose of riding along the company’s tracks in his occupation of 
“ trouble shooter.” Faulk and Chambers sometimes worked together 
and at other times worked alone. Chambers assumed authority over
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Faulk when they were together, although he was being paid less. 
On one occasion while working together Chambers indicated to Faulk 
at the completion of the work that he, Faulk, was to crank the ma­
chine, which Faulk proceeded to do. The machine kicked and Faulk 
was injured and sued for damages. In reversing the judgment of the 
lower court in Faulk’s favor the court said in part:

There was no testimony whatever to show that Chambers was a 
superior agent of the appellee or had the right to direct or control his 
services. They were merely fellow, servants of equal dignity. It is 
well settled that the authority of an agent to bind his principal rests 
upon the powers conferred upon him by the principal. (Milling Co. 
v. Phillips, 117 Miss. 204, 78 South. 6.)

The assumption of authority of one servant to control another, 
and the acquiescence of the second servant to this control, does not 
render the employer liable in the absence of authority conferred upon 
the servant by the master.

It was no part of the appellee’s duties to crank or have anything 
whatever to do with this automobile except to ride in it. In attempt­
ing to crank it he was a mere “ volunteer,” and the appellant is not 
responsible for his injury.

E m ployers ’ L ia b il it y — M in e  R egulations— V io latio n— O perat­
in g  E lectric T rolley S y st e m  i n  G aseous P ortion  of M in e — Jaras  
v. W right et. al., Supreme Court of Pennsylvania {Feb. 10, 1919), 
106 Atlantic Reporter, page 798.— The defendants, receivers o f the  
M erchants Coal Co., operated an electric trolley haulage system  in  
the Oreanda mine at Bosw ell. O n A u gu st 9, 1915, a portion o f the 
m ine became gaseous and w as closed. O n  A u gu st 20 work was again  
resumed. O n the m orning o f A ugust 31 D ip  E n try  N o. 8 was found  
by the fire boss to be gaseous, and he erected a barricade and posted  
danger notices to prevent men from  w orking in that entry. Later  
in the m orning the barricade and signs were removed and Jaras and  
others went to work in the entry. Thereafter the electric locom otive 
was run into that portion o f the mine and an explosion was caused 
from  a spark made by the running o f the trolley pole along the 
trolley wire. Jaras was killed. Jaras’s widow sued for  damages, and  
the ju ry  rendered a verdict for  $7,500. N otw ithstanding this, the 
court rendered judgm ent for the defendants, and the plaintiff a p ­
pealed. O n  the appeal the decision was reversed and judgm ent in  
accordance with the verdict directed, the court saying in p a r t :

Plaintiff’s statement of claim sets forth as her cause of action, inter 
alia, a violation of article 11, section 6, of the act of June 9, 1911 
(P. L. 798), which provides that —

“ Electric haulage by locomotives operated from a trolley wire is 
not permissible in any gaseous portions of mines, except upon intake 
air, fresh from the outside.”
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At the trial evidence was produced to show that this portion of the 
mine was gaseous; that it was not supplied with intake air fresh 
from the outside, but by air contaminated by being brought through 
other gaseous portions of the mine; and that the explosion resulted 
from a spark caused by the running of the trolley pole along the 
trolley wire.

In its opinion entering judgment for defendants non obstante vere­
dicto, the court below states that the facts were as hereinbefore set 
forth, but holds that “ the removal of the fence, turning on the cur­
rent, and operation of the locomotive was the proximate cause” of 
the injury. With that conclusion we can not agree. The removal 
of the barricade was not the proximate cause, for the explosion would 
have occurred even though it had then been in place. The turning 
on of the current of electricity was not the proximate cause, for the 
electric current could have been run indefinitely over the trolley wire 
and no explosion take place; so the evidence shows, and so everyone 
knows who watches at night a trolley wire of one of our electric rail­
ways. Nor was the gaseous condition of the mine, or the presence or 
absence of intake air fresh from the outside, the proximate cause, for 
either or both could have existed in that mine and no explosion have 
occurred. It follows that the proximate cause must have been the 
running of the trolley pole along the highly charged trolley wire, 
just as the evidence shows and the jury found; and as it was so run 
in a gaseous portion of the mine, where there was no intake air fresh 
from the outside, defendants violated an express statutory duty 
which they owed to decedent, and, the jury having found that he had 
not been guilty of contributory negligence, they are liable to plaintiff 
for their dereliction of duty.

E mployers’ L iability—Negligence of P hysician—Negligence in  
Selection of P hysician—Smith v. Buckeye Cotton O il C o S u ­
preme Court of Arkansas (May 19, 1919), 212 Southwestern R e­
porter, page 88.—i.Smith was employed by the defendant company. 
He was directed to wipe an engine and while doing so got his fingers 
caught and crushed in the machinery. He was then directed to go to 
a physician employed by the company to treat its injured employees. 
The company’s physician treated Smith’s injuries in such a way that 
it became necessary for all of the fingers on his injured hand to be 
amputated. This suit was brought against the company for the 
negligent treatment of plaintiff’s injuries by the company’s physi­
cian. Judgment was awarded in favor of the defendant on a di­
rected verdict. The judgment on appeal was affirmed. In stating 
the law of the defendant’s liability in such a case the court said:

We have a case, therefore, in which the pleadings and proof show 
only that an injured employee was directed to, and placed in charge 
of, a physician who was guilty of negligence in his treatment of the 
case. But this allegation and this proof did not make a case for the 
jury. Where the employer owes his employee the duty of furnishing 
medical attention, or undertakes to discharge that duty, he does not
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become liable for the physician’s negligence or lack of skill, but is 
liable only when he fails in the discharge of his duty to exercise ordi­
nary care to select a physician possessing the requisite skill and learn­
ing and one who would give the patient the attention and treatment 
which the case requires. This is the doctrine of the case of Ark. Mid­
land By. Co. v. Pearson, 98 Ark. 399, 135 S. W. 917, and of St. L.,
I. M. & S. E. Co. v. Taylor, 113 Ark. 445, 168 S. W. 564.

E m p lo yers ’ L ia b il i ty — E 'ailroad Com panies— C o n s t itu t io n a lity  
o f  S ta tu te  —  O ff ic e  E m p loyees —  Seamer v. Great Northern R y . 
Co., Supreme Court of Minnesota (May 16, 1919), 172 Northwestern 
Reporter, page 765.— Sarah O . Seamer was em ployed by the defend­
ant railw ay com pany as a clerk in its offices, which were located in a 
building several blocks from  the railroad. She was injured in the 
course o f'h er em ploym ent through the negligence o f  a fellow  servant 
as she was entering a passenger elevator in the building, and sued to 
recover dam ages under a State law  relating to railroads. The de­
fendant, after attacking the constitutionality o f the law , alleged that 
the act under which Seamer sued did not include her or persons per­
form ing her class o f  work. T he railw ay also sought to m aintain that 
the statute violated the U nited  States Constitution in that it denied it 
the equal protection o f the laws. The lower court granted judgm ent 
in favor o f the defendant on a motion for judgm ent on the plead­
in g s; a m otion by the plaintiff for a new trial was also denied, where­
upon she appealed. The supreme court reversed the order denying  
a new trial, holding the law constitutional and applicable to such a 
case.

The first contention related merely to the title of the act, which 
the court held sufficient. The next was as to the application of the law 
to a person in the position of the plaintiff—i. e., not connected di­
rectly with the operation of trains. The act provides first of all:

That every company, person, or corporation owning or operating, 
as a common carrier or otherwise, a steam railroad or railway in the 
State of Minnesota, shall be liable in damages to any employee suf­
fering injury while engaged in such employment. * * *

The court recognized that an earlier law had been held to apply 
only to those employees who were subject to railroad hazards, due to 
the thought that 44 unless so limited it was unconstitutional as class 
legislation. Such reason, as will be noticed later, is not persuasive 
now.”

The court then recited the development of ideas as to classification, 
and concluded: *

We think we are in harmony with the State courts generally, and 
with the Supreme Court of the United States, in its consideration of
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State legislation claimed to be in violation of the fourteenth amend­
ment, when we hold as we do that the act of 1915, when applied to 
one employed by a common carrier steam railroad and working as 
was the plaintiff, does not offend the State or Federal Constitution. 
This is the only constitutional question before us.

Order reversed.

E m ployers ’ L ia b il it y  — * R ailroad Companies —  F ederal St a t ­
u t e— A ssu m ptio n  of R is k — C ontributory  N egligence— D efec tiv e  
T ool— P ry o r et at. v. W illiams', United States Supreme Court (Nov. 
8, 1920), 4,1 Supreme Court Reporter, page 86.— A llega  W illia m s, 
w h o 'h ad  been reared on a farm , became em ployed by the W abash  
R ailroad for  which P ryor and another were the receivers, his em ­
ploym ent continuing from  A u gu st to Novem ber, 1915, when he was 
injured. W illia m s was engaged in  tearing down a bridge on the 
line o f the railroad. He had been given a clawbar by his em ployer  
and directed to draw some bolts. He m ade only a hasty and casual 
inspection o f the top side o f  the clawbar and thus did not notice 
that on the bottom  side the claws “  had become so rounded and dull 
by long usage that they could not be m ade to grab the shank se­
curely.”  W h e n  he proceeded to use the clawbar it slipped from  the 
bolt, causing him  to lose his balance and fa ll 12 feet to the ground. 
He brought suit for damages under the Federal employees’ liability  
act, as the railroad was engaged in interstate commerce. T he de­
fendant charged him  w ith negligence, assumption o f risk, and con­
tributory negligence. T h e verdict was for W illia m s in the sum o f  
$5,000, and an appeal was taken to the Kansas C ity  Court o f  A p ­
peals. This court regarded the defect as so obvious in the sim ple  
tool that the employee “ must be held to have appreciated the danger 
and to have voluntarily assumed it.”  It therefore reversed the 
judgm ent, but on account o f an objection by one judge referred the 
case to  the supreme court o f the State, which ruled that the com ­
pany was negligent in * furnishing the defective tool and the em ­
ployee only negligent in using it, so that under the Federal law re­
covery was not barred but only reduced in amount. T h e  award o f  
dam ages was therefore affirmed, and the com pany took the case to 
the Supreme Court o f the U nited States on a w rit o f  certiorari.

Here it was held that the supreme court of the State had erred 
in classing the act of the employee as contributory negligence, and 
that the question should have been submitted to the jury w ith an 
instruction as to assumption of risk that made possible a denial of 
all liability on the part of the employer. The judgment of the 
trial and supreme courts was therefore reversed and the case re­
manded.
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E m p lo y e rs ’ L ia b ili ty — R a ilro a d  Com panies— F e d e ra l S t a tu t e —  
A ssu m p tion  o f  R isk — I n ju r y  t o  S w itch m a n — Chicago, R. I. <& P . 
R y . Co. et al. v. W ard, Supreme Court of the United States (Mar. 1,
1920), Jfi Supreme, Court Reporter, page 275.— Fred W a r d  was em ­
ployed, by the Chicago, Rock Island & Pacific R ailw ay Co. as a 
switchm an and was injured while engaged in interstate commerce. 
W a r d  was w orking with Carney, an engine forem an, and was on the 
top o f a box car ready to apply the brakes after the string o f cars, 
o f  which his was one, was uncoupled. Through the negligence o f  
Carney the cars were not uncoupled at the proper tim e, but the engine 
was ordered to slow down in such a w ay that when the sl#,ck in the 
couplings was taken up W a rd  was thrown from  the top o f the car on  
which he was w orking and sustained injuries for  which he brought 
suit under the Federal em ployers’ liability act. H e  was awarded a 
judgm ent by the trial court, which decision was affirmed by the 
Suprem e Court o f Oklahom a (173 Pac. 2 1 2 ), and the defendants 
bring certiorari to the U nited States Suprem e Court. The defend­
ants claim that the trial court erred in charging the ju ry  that W a r d  
did not assume the risks o f em ploym ent. The court, in ruling on 
this point, considered the evidence and came to the conclusion that 
the situation in which W a rd  found him self was an emergency and  
the question o f assumption o f risk should not have been brought up. 
T he opinion as rendered by M r. Justice D ay is, in part, as fo llow s:

The Federal employers’ liability act places a coemployee’s negli­
gence, when it is the ground of the action, in the same relation as 
that of the employer upon the matter of the assumption of risk.

The testimony shows that Ward had neither warning nor oppor­
tunity to judge of the danger to which he was exposed by the failure 
of the engine foreman to cut off the cars. For the lack of proper care 
on the part of the representative of the railroad company while 
Ward was in the performance of his duty, he was suddenly precipi­
tated from the front end of the car by the abrupt checking resulting 
from the failure to make the disconnection.. This situation did not 
make the doctrine of assumed risk a defense to an action for damages 
because of the negligent manner of operation which resulted in 
Ward’s injury, and the part of the charge complained of, though in­
accurate, could have worked no harm to the petitioners. It was a 
sudden emergency, brought about by the negligent operation of that 
particular cut of cars, and not a condition of danger, resulting from 
the master’s or his representative’s negligence, so obvious that an 
ordinarily prudent person in the situation in which Ward was placed 
had opportunity to know and appreciate it and therefore assume 
the risk.

E m ployers’ L ia b i l i t y —R a ilro a d  Companies—F e d e r a l  S t a t u t e — 
A ssum ption of R isk —S a fe  P la c e  to  W o rk—Kansas C ity , M. &  
O. Ry. Co. v. Roe, Supreme Court of Oklahoma (A p r. 15,1919), 180
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Pacific Reporter, page 371.—Roe was in the employ of the defendant 
railway as a foreman of a switching crew, and while fulfilling his 
duties he was killed, by reason of the engine on which he was riding 
becoming derailed and turning over, the escaping water and steam 
scalding him. Roe had been sent to Clinton to have his engine cleaned. 
The orders under which he was sent there included both a running 
order and a slow order. The slow order was given because the tracks 
were in very poor repair; the tracks were also covered with snow. On 
the return trip from Clinton to Altus running orders were given, but 
no slow order was given, and it was on this trip that the accident 
occurred. Action for damages was brought and a judgment for 
plaintiff’s administrator followed, whereupon the defendant ap­
pealed, alleging assumption of risk. In affirming the judgment 
against the railway, the court said in part:

The law applicable to the defense of assumption of risk, under 
the Federal employers’ liability act, is that of the common law as 
it existed prior to the passage of that act, except where the common 
carrier has violated some section enacted for the safety of em­
ployees. Since plaintiff does not contend that the evidence in this 
case shows that there has been any violation of any such statute, 
the defense of assumption of risk, as it existed at common law, is 
open to the defendant.

On the issue of the assumption of risk by a servant who has 
sustained injuries where the evidence is harmonious and consistent 
and the circumstances are such that all reasonable men must reach 
the same conclusion, the question whether plaintiff assumed the 
risk is one of law for the determination of the court; but, where the 
facts are controverted or are such that different inferences may be 
drawn therefrom, the question as to the assumption of risk should 
be submitted to the jury under proper instructions from the court.

The undisputed evidence in this case is that the defendant com­
pany’s roadbed was in a bad state of repair, which created an 
extraordinary risk attributable to the negligence of the company.

It can not be said that, merely because the deceased and the 
engineer on the switch engine had a slow order on the trip to 
Clinton, this fact imputed to the deceased knowledge that there 
were rotten and broken ties and other defective conditions under 
the snow.

There is also evidence in the record from experienced railroad men 
that, when an order is given on one trip, it spends its force when the 
trip is completed, and, if they are directed to return over the same 
route without the order being renewed or another given, they have 
a right to assume that the bad places have been repaired; but, not 
withstanding the fact that they did not have a slow order, the 
engineer, Trumbo, testified that he was proceeding slowly over the 
place of the accident, and, as he thought, with perfect safety. It is 
well settled that a railroad company is liable to an employee for an 
injury to said employee proximately resulting from the negligence of 
the railway company in permitting its tracks to get out of repair and 
remain in an unsafe condition.
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E m ployers ’ L ia b il it y — R ailroad  C o m p a n ie s— F ederal St a tu t e—  
I nterstate  C om m erce— B aggage A g en t  a t  S ta tio n — W o r k m e n ’s 
C o m pen satio n  L a w —Garberry v. Delaware^ L , &  W, By, Co., Court 
of E rro rs  and Appeals of New Jersey (Nov, 17, 1919), 108 Atlantic  
Reporter, page 364*— Carberry was em ployed by the defendant com ­
pany as a baggage agent at a station in New Jersey. H is  duties con­
sisted in m eeting all trains, both State and interstate, stopping at 
the station, receiving from  them m ail and baggage, and delivering  
such baggage and m a il as was to be put aboard outbound trains. 
H e met a train from  B ingham ton, N . Y . ,  and received some letters 
and papers. A s  the train started he grabbed a handrail, and while 
running alongside the train speaking to a trainm an he struck a  
snow bank and fe ll under the train and was killed. H is  adm inis­
tratrix brought action for  compensation under the workm en’s com­
pensation act and was granted an aw ard, which on appeal was re­
versed by the supreme court on the ground that Carberry, when  
killed, was engaged in interstate commerce, and  that the case was 
governed by the Federal em ployers’ liability  act. The adm inistra­
trix  appealed. In affirming the decision the court said, in p a r t :

We agree with the supreme court that the proofs demonstrated 
conclusively that the decedent was engaged in interstate commerce 
at the time of his injury and death.

It seems to have been argued in the supreme court that he was not 
engaged in an act of “ interstate commerce,” because it is not shown 
that any of the articles delivered or received came from out of 
the State or was going out of the State, or that the conversation 
was upon an interstate matter. But that is not the test. It was 
plainly part of his interstate duty to meet the train and see if any­
thing of an interstate character had to be done as respected that 
particular stop, and such interstate relation to the train continued 
as long as the communication between him and the train was kept 
up. It can not be said that he was engaged in intrastate commerce 
for the instant he might be receiving a piece of intrastate baggage, 
and changed to interstate commerce with the next piece.

Since the decedent at the time he was killed was engaged in inter­
state commerce, compensation can not be awarded his administratrix 
under the New Jersey workmen’s compensation act, the Federal 
employers’ liability act being exclusive in such case. (Rounsaville 
v. Central Railroad Co., 90 N. J. Law 176,101 Atl. 182; Erie R. Co. v. 
Winfield, 244 U. S. 170, 37 Sup. Ct. 556 [Bui. No. 246, p, 265].)

The judgment of the supreme court will be affirmed.

E m plo yer s ’ L ia b il it y— R ailroad C o m p a n ie s— F ederal S tatu t e—  
I nterstate  C om m erce— C ook  I njured  in  C a m p  C ar— Philadelphia , 

dk W. R. Co, v. Sm ith, United States Supreme Court (May 19, 
1919), 39 Supreme Court Reporter, page 396.—Smith was ’employed 
by the railway company as a mess cook for a gang of bridge car­
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penters. He worked in a camp car, which was moved from place to 
place over an interstate road as the needs of the bridges on which the 
carpenters were employed demanded. While at work in the camp car 
Smith was injured by the negligent act of a locomotive engineer in 
striking a car next to the camp car, both of which were on a siding. 
Smith sued under the Federal employers’ liability act and recovered 
judgment. The case was appealed, and the Maryland Court of Ap­
peals affirmed the judgment, holding that the work Smith was doing 
when injured was interstate commerce work and that he properly 
sued under the Federal employers’ liability act. (BuL No. 258, p. 
75.) Subsequently appeal was again taken, to the United States 
Supreme Court, and the decision was again affirmed, the court 
unanimously holding that Smith was employed, as the carpenters 
were, in interstate commerce, within the meaning of the employers’ 
liability act, Mr. Justice Pitney saying in part:

Taking it to be settled by the decision of this court in Pedersen v. 
Delaware, L. & W. R. R. Co., 229 U. S. 146, 33 Sup. Ct. 648 [Bui. 
No. 152, p. 85], that the repair of bridges in use as instrumentalities 
of intrstate commerce is so closely related to such commerce as to be 
in practice and in legal contemplation a part of it, it of course is 
evident that the work of the bridge carpenters in the present case 
was so closely related to defendant’s interstate commerce as to be in 
effect a part of it. The next question is, what was plaintiff’s relation 
to the work of the bridge carpenters ? The significant thing, in our 
opinion, is that he was employed by defendant to assist, and actually 
was assisting, the work of the bridge carpenters by keeping their 
bed and board close to their place of work, thus rendering it easier 
for defendant to maintain a proper organization of the bridge gang 
and forwarding their work by reducing the time lost in going to and 
from their meals and their lodging place. Hence he was employed, 
as they were, in interstate commerce within the meaning of the 
employers’ liability act.

E m ployer s ’ L ia b il it y — R ailroad C o m pan ies— F ederal S t atu t e—  
I nterstate  C om m erce—Crossing F l a g m a n—Chico,go A A . R . C o . y .  
Industria l Commission et al., Supreme Court of Illin o is  (June 18,
1919), 124 Northeastern Reporter, page — This was a proceeding 
brought by the administrator o f one Clark, deceased, for compensa­
tion for his death under the provisions o f the Illinois workm en’s 
compensation act. Clark was employed as a crossing flagm an on 
Sangam on Avenue in the city o f Springfield where the Chicago & 
A lto n  Railroad and Chicago, Peoria & St. Louis Railroad converged  
and crossed the public highw ay. A n  ordinance o f the city o f S p rin g ­
field required that the two railw ays m aintain a flagm an at this cross­
ing, and pursuant to an agreement between the railroad companies 
the Chicago & A lto n  R ailroad employed Clark. The tracks were
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used indiscriminately by both interstate and intrastate trains. Clark 
was killed by an interstate train, and his employer claims that he was 
at the time of his injury engaged in interstate commerce and there­
fore no recovery could be had under the workmen’s compensation 
law, but that the Federal employers’ liability act applied. In re­
versing the award for compensation and holding that Clark had 
been engaged in interstate commerce the court said in part:

Several questions are raised and argued in the briefs. It is first 
necessary to consider and decide whether there can be a recovery in 
this cause under the Illinois workmen’s compensation act (Hurd’s 
Rev. St. 1917, c. 48, secs. 126-152i), or whether the cause is compre­
hended within the meaning and scope of the Federal employers’ lia­
bility act (act Apr. 22, 1908, c. 149, 35 Stat. 65, U. S. Comp. St., pp. 
8657-8665). It is contended by the plaintiff in error that the de­
ceased was employed in interstate commerce and if this position is 
sustained it will be unnecessary to consider the other questions in­
volved.

The Federal employers’ liability act makes it clear that every com­
mon carrier by railroad, while engaged in interstate commerce, shall 
be liable in damages to any person suffering injury while he is em­
ployed by such carrier in interstate commerce under conditions set 
forth in the act.

In the instant case deceased was engaged in the maintenance of the 
good order of the tracks of plaintiff in error—one of the instrumen­
talities used by it in the transportation of goods in interstate com­
merce.

It has been contended by defendant in error that while the de­
ceased may have been killed by a train engaged in interstate com­
merce he was not killed by a train of the plaintiff in error; therefore 
he was not engaged in interstate commerce of his employer. We can­
not agree with this view. I f  an employee is engaged in protecting 
the instrumentalities of the interstate commerce of his master and 
is killed in the course of this employment, his injuries arise out of his 
employment, and the cause is one within the scope of the Federal 
employers’ liability act, regardless of who inflicts the injury causing 
the death.

We therefore conclude that Thomas Clark, deceased, was at the 
time of his injury employed in interstate commerce, and that the 
liability of the plaintiff in error is entirely fixed and governed by the 
Federal employers’ liability act. It follows that the industrial com­
mission did not have jurisdiction of this proceeding, and the circuit 
court erred in not quashing the proceedings, record, and award of 
the industrial commission.

The judgment of the circuit court is reversed and the cause re­
manded.

E mployers’ L iability—R ailroad Companies—F ederal S tatute— 
I nterstate Commerce—E lectric S treet R ailways—Nelson v. Iron -  
wood &  B. By. &  L ig h t Co., Supreme Court of Michigan {Dec. 27,
1918), 170 Northwestern Reporter, page 1̂ 5.—Nelson was employed
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as a motor man by the defendant company, which operated a street 
railway system between Bessemer, Mich., and the village of Giles, 
Wis. The railway ran through the city of Ironwood, Mich., where 
Nelson began his run, which extended to the village of Jessieville, a 
suburb of Ironwood, and return. When he returned, he turned the 
car over to another crew, which took it to Hurley, Wis. It will be 
noticed that the company’s business was interstate and Nelson’s car 
was engaged in such business, although Nelson himself did not leave 
the State of Michigan on his own run. On the day of the accident 
Nelson had taken his car to Jessieville and was returning when his 
car’s trolley flew off and he was compelled to go to the rear of the 
car between the tracks to replace it. While manipulating the rope 
to replace the trolley another car, approaching at a high rate of 
speed and without warning, struck Nelson’s car and caught him be­
tween the two cars, injuring him severely. Neither party had elected 
to come under the workmen’s compensation act. Nelson brought 
action at common law and the defendant company opposes this, 
claiming that action should be brought under the Federal employers’ 
liability act. Nelson contended that electric street railways did not 
come under the Federal act and that he was not at the time of his 
injury engaged in interstate commerce. The court, in holding that 
the Federal law applied, rendered its decision, in part, as follows:

In our opinion, it must be said that it was the intent of Congress 
by the act in question to include street railways that were engaged 
in interstate commerce, and therefore, if it can be said that plaintiff 
was engaged in interstate commerce at the time of the accident, his 
action should have been brought under the Federal act.

It is the contention of the plaintiff that, even if it should be held 
that the defendant, in the operation of its street railway, was under 
the Federal act, plaintiff was not at the time of the accident engaged 
in interstate commerce, and was not, therefore, subject to the provi­
sions of that act. With this contention we can not agree. In the 
instant case the street car on which the plaintiff was employed was 
an instrumentality clearly engaged in interstate commerce and the 
case comes within the test laid down in Shanks v. D. L. & W. R. Co., 
239 U. S. 556, 36 Sup. Ct. 188 [Bui. No. 224, p. 97], where it is stated 
that the question is :

u Was the employee at the time of the injury engaged in interstate 
transportation or in work so closely related to it as to be practically 
a part of it?”

The car upon which the plaintiff was employed went from one 
State into the other, and, the plaintiff being employed thereon, the 
case is clearly within the test above set forth, and it must therefore 
be said that he was engaged in interstate commerce.

E mployers’ L iability—R ailroad Companies—F ederal S tatute— 
I nterstate Commerce—F illing in  R oadbed—K in ze ll v. Chicago, 
M. &  St. P. Ry. Co., United States Supreme Court (May 19, 1919),
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39 Supreme Court Reporter, page 1±12.—Kinzell was injured while in 
the employ of the defendant railway company, and he brought action 
for damages under the Federal employers5 liability act. The rail­
way company contends that the work Kinzell was doing was not 
interstate commerce work according to the statute. The railway 
company was engaged in filling in a gulch with earth and stones. 
The gulch was bridged by a trestle and interstate trains passed over 
it daily. The work had reached such a stage that when earth was 
dumped alongside the track some of it would sometimes fall back 
on the rails and between them, necessitating the use of a “ bulldozer,” 
which was a contrivance for pushing the earth from the rails and 
spreading it. Kinzell was employed about this 64 dozer,” and also 
with a shovel in removing earth and stones from between the tracks. 
He was injured as a result of the negligent use of the 66 dozer.” The 
opinion of the court is in part as follows:

With these facts before it, the Supreme Court of Idaho, in its judg­
ment which we are reviewing, reversed the judgment of the lower 
court in Kinzell’s favor solely upon the ground that he was not em­
ployed in interstate commerce at the time he was injured, and gave 
this as the reason for its conclusion:

“ We are of the opinion that constructing a fill to take the place 
of a trestle which is being used in interstate commerce is new con­
struction, and that the fill does not become a part of the railroad until 
it is completed and the track is placed upon it instead of upon the 
trestle.”

It being admitted that the railway company was engaged in inter­
state commerce, the only question for decision is whether the peti­
tioner was employed in such commerce within the meaning of the 
act as construed by this court.

In Pederson v. Delaware, Lackawanna & Western B. E. Co., 229 
U. S. 146, 33 Sup. Ct. 648 [Bui. No. 152, p. 85], it is stated that -a 
guide to a decision of such A case as we have here may be found in 
the questions: Was the work being done independently of the inter­
state commerce in which the company was engaged, or was it so 
closely connected therewith as to be a part of it? Was its perform­
ance a matter of indifference so far as that commerce was concerned, 
or was it in the nature of a duty resting upon the carrier ?

He was “ employed ” in keeping the interstate track, which was in 
daily use, clear and safe for interstate trains, or as the superintendent 
of the railway company stated it, he was engaged with the “ dozer ” 
and shovel in making the track safe for the operation of trains and 
in avoiding delay to the commerce passing over it. Thus the case 
falls plainly within the scope of the decisions which we have cited, 
supra, and, regardless of what might have been said of the fill before, 
it had clearly become a part of the interstate railway when the peti­
tioner was injured, for it had reached the stage where it required the 
work of men and machinery to keep the interstate tracks clear dur­
ing further construction, and the work of such men was thereafter 
not only concerned with, it was an intimate and integral part of, the 
conducting of interstate transportation over the bridge.
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We can not doubt that the Supreme Court of Idaho fell into error 
in regarding the fill as new construction so unrelated to the conduct 
of interstate commerce over the bridge at the time the accident to 
the petitioner occurred that the work being done by him should be 
regarded as not related to or necessary to the safe conduct of that 
commerce, and the judgment of that court is therefore reversed and 
the case remanded for further proceedings not inconsistent with this 
opinion.

E mployers’ L iability— R a i l r o a d  Companies— F ederal S tat­
u t e .—I nterstate Commerce*—L ocal Coal T rain—W orkmen’s Com­
pensation A ct not A pplicable— Philadelphia <& R. R y . Co. v. H an­
cock, United States Supreme' Court (June 1,1920), Jfi Supreme Court 
Reporter, page 512.—Hancock was k illed  while w ork ing as a tr a in ­
m an for the P h ilade lp h ia  & R ead ing  R a ilw ay  Co. H is w idow 
brought action for compensation and an aw ard  was made in  her 
favor, which on appeal was affirmed by the Suprem e Court of Penn­
sy lv an ia . The company appealed to the U nited S tates Suprem e 
Court, dec laring  th a t as deceased had been engaged in  in terstate com­
merce a t  the time of h is death recovery of dam ages by h is widow 
m ust be had under the F edera l em ployers’ l ia b il ity  act and not under 
the S ta te  workmen’s compensation law . The Suprem e Court ac­
cepted th is  view  and reversed the decision affirm ing the aw ard  of 
compensation. The decision of the court as rendered by Mr. Ju stice  
McReynolds is  in  p a rt as fo llow s:

If, when the accident occurred, the husband was employed in com­
merce between States, the challenged judgment must be reversed, and 
he was so employed if any of the cars in his train contained interstate 
freight. (Employers’ liability act, Apr. 22, 1908, c. 149, 35 Stat. 65, 
Comp. St. 8657-8665 [cases cited].)

The duties of the deceased never took him out of Pennsylvania; 
they related solely to transporting coal from the mines. When in­
jured he belonged to a crew operating a train of loaded cars from 
Locust Gap colliery to Locust Summit yard, two miles away. The 
ultimate destination of some of these cars was outside of Pennsyl­
vania. This appeared from instruction cards or memoranda deliv­
ered to the conductor by the shipping clerk at the mine. Each of 
these referred to a particular car by number and contained certain 
code letters indicating that such car with its load would move beyond 
the State.

Pursuing the ordinary course these cars were hauled to Locust 
Summit yard and placed upon appropriate tracks; there the duties of 
the first crew in respect of them terminated. Later, having gathered 
them into a train, another crew moved them some 10 miles to Shamo- 
kin scales, where they were inspected, weighed, and billed to specifi­
cally designated consignees in another State. In due time they 
passed to their final destinations over proper lines. Freight charges 
at through rates were assessed and paid for the entire distance begin­
ning at the mine.
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Respondent maintains that the coal in cars ticketed for transporta­
tion as above described did not become part of interstate commerce 
until such cars reached Shamokin scales and were there weighed and 
billed. But we think former opinions of this court require the con­
trary conclusion. The coal was in the course of transportation to 
another State when the cars left the mine. There was no interrup­
tion of the movement; it always continued toward points as origin­
ally intended. The determining circumstance is that the shipment 
was but a step in the transportation of the coal to real and ultimate 
destinations in another State.

The judgment of the State court was therefore reversed and the 
cause remanded for a new trial.

E m ployers’ L ia b i l i t y —R a ilro ad  Companies—F e d e ra l S t a t ­
u te —I n te r s t a t e  Commerce—O peration  o f W ater-P u m p in g  S t a ­
t io n —E rie  R . Co. v. Collins, United States Supreme Court (May 
17, 1920), If i Supreme Court Reporter, page 450.—W illiam  M. 
Collins was em ployed by the Erie Railroad Co. in  the operation o f a 
s igna l tower* and a w ater tank  at the town of B urns, N. Y. In  the 
signa l tower he set s igna ls  for tra in s  engaged in  both in tersta te and 
in trasta te  commerce and a t the w ater tank  he pumped and supplied 
w ater to both in terstate and in trasta te  tra in s. The w ater tan k  was 
equipped w ith  a gasoline pum ping engine. The engine was defective 
and blew up, seriously in ju r in g  Collins and g rea tly  d isfiguring  him . 
He brought su it for damages under the F ederal em ployers’ l ia b il ity  
act and was aw arded a verd ict b y  a ju r y  and gran ted  judgm ent b y  a 
F ederal d is tr ic t court. The ra ilro ad  company then appealed to 
the circu it court of appeals, where the judgm ent w as affirmed, where­
upon the com pany brought the case to the Suprem e Court on a w r it 
of certio rari. The sole contention w as whether or not Collins was 
engaged in  in tersta te commerce. The Suprem e Court, in  holding, 
that he was so engaged, and affirm ing the decision of the t r ia l  court, 
reviewed the cases cited and concluded:

These, then, being the cases, what do they afford in the solution of 
the case at bar? As we have said regarding the essential character 
of the two commerces, the difference between them is easily recog­
nized and expressed, but, as we have also said, whether at a given 
time particular instrumentalities or employment may be assigned to 
one or the other may not be easy, and of this the cases are illustra­
tive. What is their determining principle ?

In the Pedersen case (229 U. S. 146, 33 Sup. Ct. 642 [Bui. No. 
152, p. 85]) it was said that the questions which naturally arise: 
“ Was that work being done independently of the interstate com­
merce in which the defendant was engaged, or was it so closely con­
nected therewith as to be a part of it ? ” Or as said in Shanks v. 
D., L. & W. R. R. Co. (239 U. S. 556, 36 Sup. Ct. 188 [Bui. No. 224, 
p. 97]) was the “ work so closely related to it (interstate commerce) 
as to be practically a part of it ? The answer must be in the
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affirmative. Plaintiff was assigned to duty in the signal tower and in 
the pump house, and it was discharged in both on interstate commerce 
as well as on intrastate commerce, and there was no interval be­
tween the commerces that separated the duty, and it comes therefore 
within the indicated test. It may be said, however, that this case is 
concerned exclusively with what was to be done, and was done, at 
the pump house. This may be true, but his duty there was performed 
and the instruments and facilities of it were kept in readiness for 
use and were used on both commerces as were demanded, and the 
test of the cases satisfied.

Another case (Erie R. Co. v. Szary, 40 Sup. Ct. 454) was decided 
on the same grounds as the above, where a workman who was en­
gaged in drying sand for engines engaged in both interstate and 
intrastate commerce was injured while getting a drink of water. It 
was declared that he was engaged in interstate commerce when 
injured.

E mployers’ L iability—R ailroad Companies—F ederal S tatute— 
I nterstate Commerce—R emoving Old R ails from R oadbed—Kus- 
turin v. Chicago & A. R. Co., Supreme Court of Illinois (February- 
20, 1919), 122 Northeastern Reporter, page 512.—K usturin  was in  
the em ploy of the defendant ra ilro ad  company which was engaged 
in  in tersta te commerce. Near Romeo the ra ilro ad  m ain tains four 
tracks, two m ain  and two passing tracks, which are ballasted . Two 
weeks previous to the accident the ra ils  of these tracks were removed 
and new ones put in  th e ir places. The old ra ils  were allowed to lie  
upon the roadbed. K usturin  and h is fellow  employees were engaged 
in  retam ping the ties and rem oving the old ra ils . W hile lo ad ing an  
old r a i l  on a flat car under the supervision of a forem an one end of 
the r a i l  was thrown too soon causing the r a i l  to f a l l  upon K usturin ’s 
foot and crush ing it. He brought action under the F edera l em­
p loyers’ l ia b il ity  act for dam ages and the ra ilro ad  contested h is r ig h t 
to b ring  the action on the ground th a t he was not a t the tim e he w as 
in ju red  engaged in  in terstate commerce. Judgm ent was allowed to 
K usturin  and on appeal to the appellate court the judgm ent w as 
affirmed (209 111. App. 55) and the defendant brought error. In 
affirm ing the judgm ent the court sa id  in  pa^t:

The law governing the facts of the case considered often presents 
a close question in this class of cases, and its application to such facts 
by courts at times seems subtle; but, having in mind that Congress 
has no power to deal with the question, except under its power to 
regulate interstate commerce, it will be seen that precision in apply­
ing the provisions of the Federal employers’ liability act is perhaps 
justifiable. As this is a Federal question, the views held by the 
Federal court of last resort are therefore controlling. That court, 
in the case of New York Central & Hudson River Railroad Co. v*

51706°—22-----9
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Carr, 238 U. S. 260, 35 Sup. Ct. 780 [Bui. No. 189, p. 92], states the 
doctrine underlying this class of cases as follows:

66 Each case must be decided in the light of the particular facts with 
a view of determining whether, at the time of the injury, the em­
ployee is engaged in interstate business or in an act which is so di­
rectly and immediately connected with such business as substantially 
to form a part or a necessary incident thereof.”

The court, after reviewing the various cases holding both with and 
against its decision, continued as follows:

It will thus be seen from this late case that the Federal court took 
the view that an employee is within the Federal employers’ liability 
act if the employment in which he is engaged at the time of his in­
jury is an incident to interstate commerce, even though it might 
likewise be an incident to intrastate commerce. In the case at bar 
the scope of the employment of the plaintiff was that of repairing 
of tracks. Such repair work is, as we have seen, so connected with 
interstate commerce as to be a part thereof. The work of loading 
these old rails, while not the actual work of bolting in new rails, 
was yet a part of the cleaning-up process made necessary by putting 
in new rails. This work could not be said to in any way be an 
incident to intrastate commerce. This case is therefore to be dis­
tinguished from those cases where the employment is changed from 
work which is a part of interstate commerce to ftiat which is a part 
of intrastate commerce.

We are of the opinion that the removal of such old rails was a part 
of the general work of repairing the track. The fact that if those 
old rails remained on the right of way they would not have inter­
fered with the use of the track in interstate commerce is not con­
trolling in determining the question of whether the work of removing 
them was practically a part of the repairing of the road. As we 
view the matter, the removal of these old rails was an incident to 
such repairing and necessiary to a proper upkeep of the track. To 
hold that such workj was not a part of repairing the track would 
be analogous to holding that while the building of a scaffold which 
surrounds a house under construction is a necessary part of the work 
of construction, the removal of such scaffold when the house is fin­
ished is not. A house surrounded by a scaffold could, no doubt, 
be used without such scaffold being taken down; but no one would 
contend that it was not properly a part of the' work of completing 
such a house to remove the scaffold when its presence is no longer 
necessary. So, in the repairing of the track, the removal of the old 
rails is analogous to the removing of the tools used in making such 
repairs or the removal of the hand car on which the materials were 
conveyed to the place where the work was done. It ŵ as within the 
scope of the work necessary to keep the track and roadbed in that 
condition which good railroading demands, whether such railroad­
ing be interstate or intrastate.

We are therefore of the opinion that defendant in error at the 
time of his injury was engaged in interstate commerce and therefore 
came within the purview of the act.

For an opposite conclusion on identical facts, see Perez v. Union 
Pacific Co. (Utah Sup. Ct.), 173 Pac. 236, Bui. No. 258, p. 77.
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E m ployers’ L ia b i l i t y —R a ilro ad  Companies—F e d e ra l S t a t u t e — 
I n te r s t a t e  Commerce—S a f e t y  A p p lian ce  A c t—I n ju r y  to  S w itc h ­
m an—Delaware, Z. &  W. R. Go. v. Peck, United State# C ircu it  
Court of Appeals, Second C ircuit (Dec. 11, 1918), 255 Federal R e­
porter, page 261.—R. G. Peck was employed as a sw itchm an by the 
ra ilro ad  company, and w hile he was setting  a brake on an open coal 
car a t D elawanna, N. J . ,  which was being switched from one sid ing  
to another, he was in jured , losing h is le f t arm  and leg. The coal 
car had come from P ennsylvan ia and was consigned to the Thomas 
A . H art Co. a t D elawanna. W hen the car arrived  th is company 
directed the car to be placed on the stub end of the “ old sw itch ,” 
but la te r  they directed th a t the car be sw itched from the 66 old 
sw itch ” to “ H art s id ing ,” and i t  was during  th is operation th a t 
Peck was in jured . Peck brought action under the F ederal em­
p loyers’ lia b il ity  act and recovered judgm ent, and the ra ilro ad  
b rings w r it  of error to th is court on the ground th a t Peck a t the tim e 
of h is in ju ry  was not engaged in  in terstate commerce. Peck contends 
also th a t the F ederal safety appliance act was v io lated in  that the 
brake and brake step of the coal car were defective. In  reversing the 
judgm ent of the lower court in  favor of Peck, the court rendered, 
in  p art, the fo llow ing decision :

Upon the undisputed facts we think the plaintiff was not engaged 
in interstate commerce, and that the interstate journey had ended 
at least when the car was placed by the direction of the Hart Co. at 
the stub end of the old switch, and that the judge should have so 
held as a matter of law. All switching thereafter in the yard for 
the convenience of the consignee was intrastate commerce. This is 
in accordance with our understanding of the decision of the Supreme 
Court in Lehigh Valley Railroad Co. v. Barlow, 244 U. S. 183, 2/1 
Sup. Ct. 515 [Bui. No. 246, p. 95], reversing the decision of the 
Court of Appeals of the State of New York.

But it is contended that, even if the plaintiff were engaged in 
intrastate commerce, the defendant is absolutely liable under the 
Federal safety appliance act, without regard to any question of 
negligence, because the car was not equipped with an efficient hand 
brake and proper brake step. This act laid down requirements as to 
railroad equipment with which all carriers engaged in interstate 
commerce must comply under the penalty of $100 for each and every 
violation. Of course, one of the class intended to be protected by 
the act injured by the failure of a carrier to comply with it is en­
titled to recover damages (Texas &> Pacific Railway Co. v. Rigsby, 
241 IT. S. 33, 36 Sup, Ct. 482), but not under the Federal employers’ 
liability act, unless he were at the time engaged in interstate com­
merce, which this plaintiff was not.

At this point the court stated that the injury was received in the 
State of New Jersey, in which the status of employer and employee 
is fixed by the workman’s compensation law, •“ which we regard as
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excluding all other jurisdictions,” 1 thus also precluding a common- 
law action, capable of being brought wherever the defendant could 
be found. Section II of the compensation law regulates elective com­
pensation, which is presumed in the absence of positive action to the 
contrary. Proceeding, the court said:

The answer sets up this act as a defense and alleges that there was 
no provision in the contract that section II should not apply, and 
that the plaintiff had given no notice to the defendant before the 
accident; wherefore he could not maintain the action. At the trial 
the defendant offered to prove these allegations, but the court re­
fused to permit it, and the defendant excepted. We think this was 
error. The New Jersey act creates a system to be enforced by the 
court of common pleas of the county of New Jersey which would have 
jurisdiction in a civil case. The employee is required to give notice 
of the injury to the employer within a fixed time. The compensa­
tion to be paid for the loss of a leg or a hand is a fixed proportion 
of the employee’s daily wages for a fixed number of weeks, and this 
compensation may be commuted by the court of common pleas into 
one or more lump sums. That court is also to settle at the request 
of either of the parties any dispute about compensation. For these 
reasons we are of the opinion that the plaintiff can not maintain this 
action in the District Court for the Southern District of New York. 
There are some decisions of the courts of New York to a similar 
effect. The judgment is reversed.

E mployers’ L iability—R ailroad Companies—F ederal Statute-  
I nterstate Commerce—S witchman—Wangerow v. Industrial 
Board, Supreme Court of Illinois (Dec. 18, 1918), 121 Northeastern 
Reporter, page 72J±.—W illiam  W angerow  was em ployed by the C hi­
cago Junction  R a ilw ay  Co., which w as engaged in  the business of 
sw itch ing cars for m eat packers in  the v ic in ity  of the Union Stock 
Y ards in  Chicago. W angerow  went to work one m orning and as­
sisted in  sw itch ing a  tra in  of cars containing some in terstate busi­
ness. His engine then proceeded w ithout any cars to get w ater and 
another tra in  also contain ing in terstate shipm ents, and wTh ile  so pro­
ceeding he w as thrown from the front fender of the engine and was 
run over, susta in ing  in ju ries  which resulted in  his death. His widow 
brought proceedings under the workmen’s compensation act of I l l i ­
nois, but the ind ustr ia l board refused to g ran t an aw ard , whereupon 
she app lied  for a w r it of ce rtio rari and the case was certified to the 
supreme court. In  affirming the decision of the in d ustr ia l board the 
court said  in  p a r t :

The question to be decided is whether the workmen’s compensa­
tion act of Illinois or the Federal employers’ liability act applies.

1 An opposite conclusion is reached in Rossi t\ Schooley, p. 138. See also the case of 
Texas etc. R. Co. v. Rigsby (cited above), Bui. No. 224, pp. 20-5, 207.
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I f  Wangerow was engaged in interstate commerce at the time of his 
injury, then the Federal act applies and there is no liability under 
the Illinois workmen’s compensation act.

Whether the work done is interstate or intrastate depends upon the 
immediate purpose for which such work is done.

In the case at bar the crew of which Wangerow was a member was 
at the time of the accident moving the engine, with no cars attached, 
from the work of setting the Laurel (Street train, containing inter­
state cars, back toward Ashland Avenue for the purpose of there 
moving the State Line train, also containing interstate cars. In each 
case the moving of these trains was an act of interstate commerce. 
The only purpose in crossing over the tracks where the injury oc­
curred was to move the engine from the point of completion of one 
act of interstate commerce to the point of commencement of another 
act of interstate commerce. That purpose controls, and Wangerow 
was engaged in interstate commerce at the time of the injury. This 
being true, the workmen’s compensation act of Illinois did not apply.

E m p loyer’s L ia b i l i t y —R a ilro a d  Companies—F e d e ra l S t a t u t e — 
I n te r s t a t e  Commerce—W o rk  on P ow er L in e  S u p p ly in g  E le c ­
t r i c i t y  to  I n t e r s t a t e  T rains-—W orkm en ’s Com pensation—South­
ern Pacific Co. v. In dustria l Accident Commission of California  
et al., United States Supreme Court (Jan. 5, 1920), lf i Supreme 
Court Reporter, page ISO.—A  linem an by the name of W illiam  T. 
B utler was k illed  by an accident ar is in g  out of and in  the course 
of h is em ployment w ith  the Southern Pacific Co. B utler was en­
gaged  in  w ip ing  insu lators on a steel tower which supported electric 
w ires th a t supplied the com pany’s electric tra in s  when he received 
a shock and was thrown from the tower, receiv ing in ju ries  from 
which he la te r  died. The com pany’s tra in s  were engaged in  both 
in terstate and in trastate commerce, and the electric w ires from  which 
B u tler received the shock were on the m ain line  and supplied  th is 
traffic w ith  powTer. The only point in  dispute is  whether the work 
B u tler was perform ing was a p art of in terstate commerce, and thus 
w ithout the scope of the workmen’s compensation act of C a lifo rn ia  
(S ta t . 1917, p. 831). The C alifo rn ia  Suprem e Court affirmed the 
aw ard  of the in dustr ia l commission hold ing th a t the work B u tler 
was perform ing when he was k illed  was not in  in terstate commerce 
(171 P ac., 1071, B ui. No. 258, p. 221). In  a rr iv in g  a t th is decision the 
S tate  court re lied  on Chicago, B. & Q. R. Co. v. H arrington  (241 IT. S. 
177, 36 Sup. Ct. 517, B ui. No. 224, p. 105), where the U nited  States 
Suprem e Court held th a t the rem oving of coal from  a storage track  
to a load ing shed for the use of in terstate tra in s was not work in  
in tersta te commerce. The Southern Pacific Co. brought certio rari, 
and the judgm ent of the Suprem e Court of C a lifo rn ia  w as reversed. 
The decision is in  p art as fo llow s:
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Generally when applicability of the Federal employers’ liability 
act is uncertain the character of the employment in relation to 
commerce may be adequately tested by inquiring whether at the 
time of the injury the employee was engaged in work so closely 
connected with interstate transportation as practically to be a part 
of it. (Pedersen v. Delaware, L. & W. R. R. Co., 229 U. S. 146, 151, 
33 Sup. Ct. 648 [and other cases cited].)

Power is no less essential than tracks or bridges to the move­
ment of cars. The accident under consideration occurred while de­
ceased was wiping insulators actually supporting a wire which 
then carried electric power so intimately connected with the pro­
pulsion of cars that if it had been short-circuited through his body 
they would have stopped instantly. Applying the suggested test, we 
think these circumstances suffice to show that his work was directly 
and immediately connected with interstate transportation and an 
essential part of it.

The judgment of the court below is reversed and the cause re­
manded for further proceedings not inconsistent with this opinion.

E mployers’ L iability—R a i l r o a d  Companies—F e d e r a l  S tatute— 
L iability o f  T hird P arty—J o i n d e r  o f  P arties—Cott v, E rie  R. Co. 
et al., Supreme Court of New Y o rk , Appellate D ivision, Fo urth  De­
partment (Dec. 5j 1919), 179 New Y o rk  Supplement, page 1̂ 88.— 
The Buffalo Creek R a ilro ad  Co. connected the railway lines of the 
E rie R ailro ad  w ith  those of the Lehigh Valley Railway and was 
operated under a lease jo in tly  by both railroads. Cott was employed 
by the Lehigh Va lley  Railroad Co. and was k illed  in the course of his 
employment while engaged in  in terstate commerce. The accident 
occurred on the Buffalo Creek Railroad and was due to the neg ligent 
act of leav ing  open a sw itch connecting the m ain  track  w ith  a lum ber­
yard spur. Cott’s administratrix brought action aga in st both the 
E rie  and the L ehigh Valley Railroads, again st the E rie  a t common 
law  and aga in st the Leh igh  Valley under the Federal statute, and 
recovered judgm ents against both. The E rie R ailro ad  Co. claim s 
th a t the court erred in  not permitting the Federal em ployers’ l ia ­
bility act to be app lied  to it. The decision of the court affirming 
judgm ent is in  p a r t  as fo llow s:

The duty of keeping the track and switch in proper condition for 
use rested upon the Lehigh and Erie companies jointly as lessees and 
operators of the Buffalo Creek Railroad Company, but plaintiff’s in­
testate being at the time an employee of the Lehigh and engaged with 
it in interstate commerce the liability of the Lehigh is governed exclu­
sively by the Federal employers’ liability act, and the negligence 
relied on and submitted to the jury is by reason of a u defect or in­
sufficiency ” in its M tracks and roadbed ” being one of the grounds 
of liability in section 1 of the Federal act. But as the relation of mas­
ter and servant did not exist as between the Erie Company and plain­
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tiff’s intestate, the Federal act does not apply or affect the liability of 
the Erie Company, which is governed by the common law.

In behalf of the Erie Company it is urged on this appeal that plain­
tiff’s sole remedy is under the Federal employers’ liability act, and 
that, recovery under that act having been had by the jury’s verdict 
against the Lehigh, there can be no further recovery against the Erie. 
It is quite true that the Federal act is controlling in cases where it 
applies, and that the liability imposed by that act is exclusive of all 
other liability as between an injured employee and his employer, but 
the act has no application whatever to an injury inflicted upon an 
employee engaged in interstate commerce by a third party who is 
not an employer.

The judgments were therefore affirmed.
On this hearing the point was raised that the joinder of the com­

mon-law and statutory actions was improper. The court admitted 
that it was subject to demurrer to the complaint, but no action hav­
ing been timely taken the question eould not now be raised.

E mployers’ L iability—R ailroad Companies—F ederal S tatute— 
L iability o f  T hird P arty—J oinder of P arties—E mployer and F el­
l o w  S ervant—Lee v. Central of Georgia Ry. Co. et al., Supreme 
Court of the United States (M ar. 1 , 1920), Jfi Supreme Court Re­
porter, page 254.— Lee was in ju red  w hile in  the em ploy of the Cen­
t r a l  of G eorgia R a ilw ay  Co., being a t the tim e engaged in  in terstate 
commerce. He claim ed th a t h is in ju ries  were the resu lt of the jo in t 
negligence of the em ployer and an engineer. He sued both o f them 
jo in tly  to recover dam ages from the com pany under the F ederal em­
ployers’ l ia b il ity  act (Comp. S t., secs. 8657-8665) and from the in d i­
v idua l defendant under the common law . Lee stated his cause of 
action in  a s ingle count again st both defendants. The defendants 
dem urred on the ground of m isjo inder of causes of action, but the de­
m urrers were overruled and judgm ent was rendered for the p lain tiff, 
whereupon the defendants appealed. The G eorgia Court of Appeals 
certified the case to the State supreme court, which declared the 
jo inder not perm issible. The court of appeals then reversed the de­
cision of the t r ia l  court, and Lee appealed to the U nited S tates 
Suprem e Court, dec laring  that he was being deprived of h is r igh ts  
under a F ederal law . The U nited  States Supreme Court affirmed the 
decision reversing the t r ia l  court. The fo llow ing is  in  p art the 
opinion handed down b y  Mr. Ju stice  B ran de is :

The Federal employers’ liability act does not modify in any re­
spect rights of employees against one another existing at common 
law. To deny to a plaintiff the right to join in one count a cause 
against another employee with a cause of action against the employer 
in no way abridges any substantive right of the plaintiff against the 
employer. The argument that plaintiff has been discriminated
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against because he is an interstate employee is answered, if answer 
be necessary, by the fact that the Supreme Court of Georgia has 
applied the same rule in Western & Atlantic B. E. et al. v. Smith, 
144 Ga. 737, 87 S. E. 1082 (22 Ga. App. 437, 96 S. E. 230), where 
it refused under the State employers’ liability act (Civ. Code 1910, 
2782 et seq.) to permit the plaintiff to join with the employer another 
railroad whose concurrent negligence was alleged to have contributed 
in producing the injury complained of. If the Supreme Court of 
Georgia had in this case permitted the joinder, we might have been 
required to determine whether, in view of the practice prevailing in 
Georgia, such decision would not impair the employer’s opportunity 
to make the defenses to which it is entitled by the Federal law. For, 
as stated by its supreme court in this case (147 Ga. 428, 431, 94 S. E* 
558,560):

“ I f  the carrier and its engineer were jointly liable under the con­
ditions stated in the second question, a joint judgment would result 
against them, and they would be equally bound, regardless of the 
fact that the duties imposed upon them are not the same. The jury 
would have no power in such a case to specify the particular damages 
to be recovered of each, since Civil Code, section 4512 (providing for 
verdicts in different amounts against the several defendants), is not 
applicable to personal torts.”

But we have no occasion to consider this question. Eefusal to per­
mit the joinder did not deny any right of plaintiff conferred by 
Federal law.

E mployers’ L iability — R ailroad Companies — F ederal Stat­
ute— Safety A ppliance A ct— Grab I rons on Cars— Boehmer v .  
Pennsylvania R . Co., United States Supreme Court {A pr. 19,
1920), JfO Supreme Court Reporter, page lfi9.—Boehmer was em­
ployed by the defendant company as a brakeman. While working 
about his train at night he became injured. The injury occurred 
when Boehmer attempted to board a car which had grabirons only 
on diagonal corners, he having in the darkness reached for a grab- 
iron on a corner of the car where there was none, under the mis­
taken belief that the car was equipped with grabirons on all four 
corners. He claimed that the car was improperly equipped and sued 
under the Federal safety appliance act. In affirming the judgment 
of the circuit court of appeals in favor of the defendant (252 Fed. 
553f 165 C. C. A. 3), Mr. Justice McBeynolds, expressing the opinion 
of the court, said in part:

Section 4 of the safety appliance act of 1893 (27 Stat., 531 Comp. 
St. 8608), provides:

“ That from and after.the first day of July, eighteen hundred and 
ninety-five, until otherwise ordered by the Interstate Commerce 
Commission, it shall be unlawful for any railroad company to use 
any car in interstate commerce that is not provided with secure
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grabirons or handholds in the ends and sides of each car for greater 
security to men in coupling and uncoupling cars.”

Petitioner insists that the act of 1893 was designed for the safety 
of employees and specified grabirons or handholds in the end and 
sides of each car as one of the essential requirements. That while 
it did not specifically command that these should be placed at all 
four corners, this was the obvious intent. But the courts below con­
curred in rejecting that construction, and we can not say they erred 
in so doing.̂  Section 4 must be interpreted and applied in view of 
practical railroad opinions; and having considered these the courts 
below ruled against petitioner’s theory.

Likewise, we accept the concurrent judgment of the lower courts, 
that the carrier was not negligent in failing to give warning con­
cerning the use of cars with handholds only at two diagonal corners. 
Whether this constituted negligence depended upon an appreciation 
of the peculiar facts presented, and the rule is well settled that in 
such circumstances where two courts have agreed we will not enter 
upon a minute analysis of the evidence. (Chicago Junction Railway 
Co. v. King 222 U. S. 222, 32 Sup. Ct. 79, 56 L. Ed. 173.)

The judgment is affirmed.

E m ployers’ L ia b i l i t y —-R ailro ad  Companies—I n te r s t a t e  Com­
merce;—R ep a ir in g  Locomotive—Chicago, R . /. <& P . Ry. Co. v. 
Cronin ,, Supreme Court of Oklahoma* (Dec. 10, 1918), 176 Pacific 
Reporter, page 919.—Cronin, who was employed as a coach cleaner 
by the railroad company, was directed to aid in jacking up an engine. 
He and one other man proceeded to do this, but were unsuccessful 
owing to the fact that it was too heavy for them. Cronin’s assistant 
let go without notice and the lever came down with a jerk, striking 
Cronin and injuring him. The engine was one regularly used in 
interstate commerce, but was at the time in a roundhouse for repairs. 
The court, in affirming a judgment in favor of Cronin in an action 
brought under the State employers’ liability act, said in part:

It is contended that the judgment must be reversed for the reason 
that the trial court tried the cause as governed by the laws of the 
State and not the Federal liability act; the theory of the company 
being that Cronin was engaged in interstate commerce because he was 
working on an engine which, when in service, pulled an interstate 
passenger train. The engine had been taken out of service and 
placed in the shop for repairs. It was not being used in commerce 
of any kind; it was “ dead.” The fact that the repairs had been made 
and the engine placed back in service in time to make its regular 
trip from Sayre, Okla., to Amarillo, Tex., does not necessarily mean 
that the engine was not out of service in the meantime. We can not 
agree with the plaintiff in error (railway company) that this broken, 
down engine was in interstate commerce at the time of the accident; 
indeed, it was not in commerce of any kind. It was “ dead,” under­
going the repairs necessary to placing it in commerce.
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E mployers’ L iability—R ailroad Companies—S afety A ppliance 
A ct — I nterstate Commerce — E ffect of State Compensation 
A cts—Ross v. Schooley, United States C ircu it Court of Appeals, 
Seventh C ircu it {Jan. 7, 1919), 257 Federal Reporter, page 290.— 
Schooley, an employee of the defendant (ap p e llan t h ere ), met his 
death in  I llin o is  by reason of defective ear couplers. Ross is  the re­
ceiver for the Toledo, S t. Louis & W estern R ailro ad  Co. Schooley’s 
adm in istra trix  omitted to aver and prove that at the tim e o f the acci­
dent he was engaged in  in tersta te commerce. Because of th is Ross 
contends th a t Schooley’s exclusive r ig h t and rem edy were under the 
I llin o is  workmen’s compensation act. The ra ilro ad  on which Schooley 
was w ork ing was an in terstate ra ilro ad  engaged in  in terstate business, 
but at the tim e of the in ju ry  Schooley w as w ork ing on in trasta te  ears. 
On the question of the necessity th at the p la in tiff, in  order to recover 
under the F edera l safe ty  appliance act, must have been h im self en­
gaged  in  in tersta te commerce a t the tim e of the in ju ry , the court, 
affirming the decision of the low er court in  favor of the p la in tiff, sa id  
in  p a r t :

Inasmuch as the Congress has created the liability for damages for 
injury or death resulting from violation of the safety appliance act, 
no State legislature can alter or impair the Federal right by passing 
compensation acts.

It is immaterial whether the injured employee was at the moment 
engaged in interstate or intrastate commerce, because the congres­
sional power that was called into play was the power to prescribe 
the equipment of interstate carriers for the protection of all persons 
upon such roads, both employees and travelers, regardless of their 
participation in interstate commerce. A State legislature therefore 
has no more power to curtail the Federal right of an employee than 
of a traveler.

What effect a State compensation law has upon the right under the 
safety appliance act of an employee, who was injured through de­
fective appliances while coupling intrastate cars on an interstate rail­
road, has not been directly involved in any case in the Supreme Court 
cited by counsel or found by us. But our conclusion, which rejects 
a result that would make the operativeness of the act dependent upon 
legislative wills of the several States, and which aligns that act with 
the employers’ liability act in substantive and procedural effect, is 
supported by our understanding of Schlemmer v. Buffalo etc. Ry. 
Co., 205 XL S. 1, 27 Sup. Ct. 407 [Bui. No. 71, p. 385] ; New York etc. 
R. Co. Winfield. 244 U. S. 147,37 Sup. Ct. 546 [Bui. No. 246, p. 260].

E mployers’ L iability—R ailroad Companies—S afety A ppliance 
A c t —P ower B rakes—Uodgman v. Sandy R iv e r <& R. L. R ., Su­
preme Ju d ic ia l Court of Maine (June 18j 1919), 107 Atlantic R e­
porter, page 30.— This was an action for damages by the widow of 
Hodgman for the death of her husband who had been an engineer in

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT ANB SUMMARIES OF DECISIONS. 139

the employ of the defendant. Hodgman’s death occurred by the 
derailment of a locomotive which he was operating. It appears that 
although the locomotive had been equipped with a device to make it 
balance more evenly on its springs, the Federal safety appliance act 
of 1893 (ch. 196, 27 Stat. 531), requiring that locomotives engaged 
m interstate commerce must be equipped with power driving wheel 
brakes, had not been complied with. The defendant railroad in ap­
pealing claims that it had made a substantial compliance with the 
safety appliance law and that the deceased had been negligent in run­
ning the engine too fast. In deciding the points the court said in 
part:

The defendant’s counsel frankly admits that u technically the de­
fendant was in violation of the safety appliance act ” (U. S. Comp. St., 
secs. 8605-8612) and argues that improvements were made which 
amount to a substantial compliance with the statuteT but we find no 
warrant for saying that a mechanical contrivance for equalizing the 
distributing of the weight on the springs, an improvement in no way 
affecting the speed of any engine, is a substantial compliance with 
the statute requirement that the engine shall be equipped with a 
power-driven wheel brake.

Counsel further argues that an additional and vital question was, 
“ Did the absence of the driver brakes from the engine contribute in 
whole or in part to the speed of the train ? ’7 and insists that it did 
not. This, like all the other questions here noted, was the subject of 
very careful inquiry both in the examination in chief and in cross- 
examination, and was necessarily, from the very nature of the case, a 
leading question, and as necessarily associated with all the other ques­
tions submitted to the jury. That it was submitted to the jury with 
proper instruction is apparent.

In our view there can be no such thing as substantial compliance 
shown to relieve the defendant from strict compliance with the 
statute.

The judgment was therefore affirmed.

E mployers’ L iability—R elease—E ffect of R elease as to S ur­
geon Charged with  M alpractice—Hooyman v. Reeve, Supreme 
Court of Wisconsin (Jan. 7 ,1919), 170 Northwestern Reporter, page 
28%.—The plaintiff Hooyman was injured while in the employ of 
the Appleton Coated Paper Co. and Dr. Reeve was employed as 
physician and surgeon of the company to attend his injuries. Some 
time after the injuries were sustained Hooyman executed a release 
to the Appleton Coated Paper Co. for the consideration of $3,000 by 
which he acknowledged full satisfaction and discharge of all claims, 
accrued or to accrue, in respect to all injuries or injurious results, 
direct or indirect, arising from or to arise from the injuries sustained 
by him. This action is now brought by Hooyman for the malpractice
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of the doctor, Eeeve. The defendant Eeeve claims that the release 
to the paper company operates as a release as to him also. The lower 
court granted the plaintiff judgment. On appeal this court reversed 
the lower court, speaking in part as follows:

Now it seems clear from the facts stated in the answer including 
the release that the plaintiff accepted the payment mentioned in the 
release in full satisfaction for all injuries sustained, including the 
injuries caused by the alleged malpractice. The plaintiff being paid 
for all damages which he sustained, has no cause of action against 
the defendant for the same claim or any part of it.

The receipt is very broad, and manifestly was intended to cover 
all damages sustained by plaintiff, as well for the alleged mal­
practice as for the original injuries. The receipt acknowledges “ full 
satisfaction and discharge of all claims, accrued or to accrue, in re­
spect to all injuries or injurious results, direct or indirect, arising 
or to arise from 55 the accident in question. The plaintiff obtained 
satisfaction for injuries sustained, and is entitled to but one satis­
faction.

We are convinced that the answer set up a good defense, and that 
the demurrer (to it by plaintiff) should have been overruled.

E m ployers’ L ia b i l i t y —E e le a se —E ffe c t  of E e le a se  a s  to  S u r ­
geon G u il t y  of M a lp ra c t ic e —Purchase v. Seelye, Supreme Judi-' 
cial Court of Massachusetts (Dec. SO, 1918), 121 Northeastern Re­
porter, page 413.—E dw ard E. Purchase w as in ju red  w h ile in  the 
em ploy of the Boston & A lbany E ailroad . His in ju ry  w as a rupture 
in  h is r igh t gro in  and he went to the defendant physic ian  for trea t­
ment. Dr. Seelye, the defendant surgeon, perform ed an operation on 
the p la in tiff ’s le f t  side. W hen the p la in tiff ca lled  the surgeon’s atten­
tion to th is fac t the surgeon said  th a t he had m istaken him for an­
other patien t who had hern ia in  his le ft side. L a te r  Purchase, the 
p la in tiff, executed a release to the ra ilro ad  com pany “ of a ll claim s 
and dem ands” he m ight have aga in st it as a resu lt of the in ju ry  sus­
ta ined  w hile w ork ing on the road “ a r is in g  or which m ay arise out of 
sa id  in ju ry .” He then brought action for dam ages aga in st the su r­
geon for neg ligen t treatm ent and recovered judgm ent, which on 
appeal was affirmed. The defendant surgeon claim ed that the re­
lease to the ra ilro ad  com pany operated as a release to him also. The 
court below adopted th is  view , and the p la in tiff excepted. The su­
preme court sustained the exceptions, say in g  in  p a r t :

The ra ilro ad  com pany could not be held liab le  because of h is  m is­
taken  belief th a t he was operating  upon some other person other than 
the p la in tiff ; sijch a m istake was not an act of negligence which 
could be found to flow leg it im ate ly  as a n a tu ra l and probable con­
sequence of the o rig in a l in ju ry , and a ru lin g  in  effect to the contrary 
could not p roperly  have been made. The fac t th a t the m istake made
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by the defendant m ight possibly occur is not enough to charge the 
ra ilro ad  company w ith  l ia b i l it y ;  the un sk illfu l or im proper trea t­
ment must have been le g a lly  and constructively an tic ipated  by the 
o rig in a l wrongdoer as a ra tional and probable resu lt of the first 
in ju ry . This is the true test of responsib ility , and it can not be 
extended to cover the facts in  the present case as shown by the 
record.

W e are of the opinion th at the act of the defendant in  operating 
on the wrong side was a w holly w rongfu l, independent, and in ter­
ven ing cause for which the o rig in a l wrongdoer was in  no w ay 
responsible.

I f  we assume th a t the release is  v a lid  and a b ar to any claim  which 
the p la in tiff had aga in st the ra ilro ad  company, s t i l l  a m a jo r ity  of 
the court are of the opinion, for the reasons stated, th a t it  is  riot a 
defense to the present action and was not adm issible in  evidence.

The finding of the court below that the release w as a b ar to the su it 
again st the surgeon was therefore overruled.

E mployers’ L iability—R ules or Orders of E mployers to E m ­
ployees—Complying with Command Cause of I n jury—F illip p o n  
v. A lbion Vein Slate C o U n i t e d  States Supreme Court (May 19,
1919), 39 Supreme Court Reporter, page 435.—The action wa  ̂
brought by Donato Fillippon, a former employee of the defendant, 
for damages for the loss of his right arm." Fillippon was em­
ployed as a “ rubbish man ” or general laborer by the defendant com­
pany about its slate quarry. When large blocks of slate were blasted 
loose it became necessary to block them up in order that chains might 
be placed around them. It was customary when it was necessary to 
push a wedge or block far under the block to do so with the aid of a 
stick. Fillippon was placing some wedges under a large block of 
slate when it became necessary to use a stick. He requested permis­
sion from the foreman to get a stick, but was commanded to place 
the wedge under the block with his hand. While he was doing this 
the rock slipped and fell upon his arm, crushing it so that it had to 
be amputated. The circuit court of appeals affirmed a judgment of 
the trial court, which had refused to allow damages on the ground 
that he was guilty of contributory negligence. In reversing this de­
cision and sending it back for further proceedings the court rendered 
an opinion in part as follows:

The case was governed by the law of Pennsylvania, where the in­
jury was received and the trial took place. (Rev. Stat., sec. 721 
(Comp. St., sec. 1538).) The law of that State, as it stood when the 
cause of action arose, is expressed in repeated decisions of its court 
of last resort to the following effect:

“ Where the servant, in obedience to the requirement of the master, 
incurs the risk of machinery, which though dangerous, is not so much
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so as to threaten immediate injury, or where it is reasonably prob­
able it may be safely used by extraordinary caution or skill, the rule 
is different. In such case the master is liable for a resulting accident,”

In the present case the trial judge recognized this to be the appli­
cable rule of law when originally instructing the jury, for he said:

“  Of course, if the master gives positive orders to go on with the 
work, under perilous circumstances, the servant may recover for an 
injury thus incurred, if the work was not inevitably or imminently 
dangerous.”

But this was neutralized and the jury probably led astray, when 
in the supplementary instruction they were told, in effect, that if, 
when plaintiff obeyed the foreman’s order by putting the wedge 
beneath the heavy block of slate with his hand, he fully appreciated 
the attendant danger and had sufficient time to consider, and if the 
situation was such as would have made a reasonably prudent man 
disobey the order, and he went ahead in spite of the dangers known 
to him and apparent, he was guilty of contributory negligence. The 
effect of this was to bar a recovery if the plaintiff knew of the at­
tendant danger, although he did not know or have reason to suppose 
that the danger was inevitable or imminent, that is, immediately 
threatening. We suppose it hardly could have been a point in dis­
pute that plaintiff knew that the operation of pushing the wedge 
beneath a large block of slate with his hand was dangerous, for he 
was familiar with the work, knew what safeguard was customarily 
taken against this danger, expressed a fear of it upon the particular 
occasion, and requested time to get an implement to be used for 
his safety according to the custom. It was at this precise moment, 
according to the testimony, that the foreman or superintendent told 
him to 64 go ahead, go ahead ” ; and under the Pennsylvania decisions 
he was entitled to rely upon the judgment and order of his superior 
if  the work was not inevitably and imminently dangerous.

The judgment refusing damages was therefore reversed and the 
case remanded for a new trial.

E mployers’ L iability—S afe A ppliances—Defective T ool—A r ­
kansas Cent. R. Co. v. Goad, Supreme Court of Arkansas {Nov. 18, 
1918), 206 Southwestern Reporter, page 901.—Goad was an experi­
enced railroad section hand. He was employed by the defendant 
railroad company in that capacity and was put to work nipping ties 
while other employees spiked the rails to the ties. To do this work 
one placed an iron bar, called a lining bar, under the tie and raised it 
up so that it rested firmly against the rail. Goad was given an old 
and worn lining bar with which to perform the service. The t#ol 
had been in use for over 20 years and had never been inspected or re­
paired, and as a result it was worn smooth and defective. While 
nipping a tie Goad’s bar slipped and he fell S or 4 feet against a 
jack, injuring his side and resulting in traumatic pneumonia. Goad
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brought this action for damages and recovered in the lower court. 
On appeal the judgment was affirmed, the court saying in part:

Counsel for the company invokes what is commonly called the 
“ simpte-tool doctrine,” and cites in his brief cases from other courts 
holding that certain tools are of a nature so simple as that no duty of 
inspection or repair is due the servant from the master, and we are 
asked to say as a matter of law that the lining bar which the ap­
pellee was using at the tim«e of his injury was a tool of this character. 
We are, however, unable to accept this view. We said in the case of 
Arnold v. Doniphan Lbr. Co., 130 Ark. 486, 198 S. W. 117, that the 
simple-tool doctrine, as such, had never had recognition by this court, 
and in the case of C. R. I. & P. Ry. Co. v. Smith, 107 Ark. 512, 156 
S. W.-166, we said that no hard and fast rule could be laid down by 
which the courts could determine in a given case whether or not a 
tool or appliance furnished a servant for his use was of a nature so 
simple that the master, exercising ordinary care in furnishing his 
servants reasonably safe tools with which to perform their work, 
should have inspected it. We think that the case of Railway Co. v. 
Smith, supra, is similar in principle to the instant case, and an­
nounces the doctrine which is controlling here. That was a case in 
which the defective tool was a hammer, and it was there insisted (as 
here insisted) that no duty of inspection was owing to the servant. 
We there said that:

“ Neither can we say, as a question of law, that under all the facts 
and circumstances adduced in evidence that an unskilled laborer of 
ordinary intelligence should have known that the hammer was de­
fective and should have known and appreciated the dangers that he 
was exposed to by reason thereof.”

E mployers’ L iability—S afe I nstrumentalities—Guards for 
Cogwheels — A gricultural W ore: — Corn S heller — H ainer v. 
ChurehiTl, Supreme Court of Iow a, {Sept. 16, 1919), 173 Northwest­
ern Reporter5 page 882.—The defendant C hurch ill .owned a steam- 
traction  engine, which he used for corn shelling , road g rad ing , thresh­
in g  of g ra in , and s im ila r work. He em ployed H ainer to operate the 
engine and assist in  the work perform ed. W hile  engaged in  shelling 
some corn H ainer was seriously in ju red  by hav ing  h is hand caught in  
the exposed cogs of the sheller and so crushed th a t the hand had to be 
am putated. H ainer sued for damages under a statute (Iow a Code 
Supp., sec. 4999a2) prov id ing in  p art as fo llow s:

I t  shall be the duty of the owner, agent, superintendent, or other 
person hav ing  charge of any m anufacturing  or other establishm ent 
where m achinery is  used, to furn ish  and supp ly or cause to be fu r­
nished and supplied therein , belt sh ifters or other safe m echanical 
contrivances for the purpose of throw ing belts on and off pu lleys, 
and * * * a ll saws, p laners, cogs, gearing , belting , shafting , set 
screws and m achinery of every description therein  shall be p roperly 
guarded.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



144 DECISIONS OF COURTS AFFECTING LABOR.

He was allowed damages and the defendant appealed, claiming 
that a proper interpretation of the phrase “ manufacturing or other 
establishment” would exclude his work from the scope of the law, 
because he was not engaged in manufacturing or any similar work. 
The court refused to take this view, declaring that the statute shoulc{ 
be given a broad interpretation, but ruled, however, that the statute 
was not intended to cover agricultural machinery and reversed the 
decision. The opinion in part is as follows;:

In these days there are very few lines of human labor in which 
the aid of machinery is not more or less common. In agriculture, in 
which, until more recent years, other motive power than th$t of 
man and his domestic animals was unknown, the employment of 
steam, gas, and electricity is becoming increasingly common, and 
the machinery for farm work becomes more and more varied. So, 
too, the agricultural laborer who serves others for hire is able often 
to equip himself with machines and power appliances by which he 
accomplishes larger results in materially less time than was possible 
under more primitive conditions!.

But there is a material distinction which every one recognizes 
between employments in agriculture and employments in manufac­
ture, mechanics, and other industrial pursuits having no immediate 
connection with or dependent upon the cultivation of the soil. The 
distinction is clear, though there may be and are border-line instances, 
where it may become confused in application. The reason for the 
statutory protection afforded by Code Supp., p. 4999a2, is very per­
suasive as relates to the latter class, but is by no means so apparent 
in the former. In the former, machinery is much more universally 
employed; it is much more complicated and employees in vastly 
greater numbers work about it and are exposed to its dangers. This 
distinction is impliedly recognized in the statute, and in so far as 
machinery and employees are engaged in strictly agricultural or 
farm labor we are of the opinion the law to which we have referred 
has no application. That corn shredding by machinery falls within 
the class of agricultural or farm labor has already been decided by 
this court. (Slycord v. Horn, 179 Iowa, 936, 162 N. W. 249.) And 
there is no sound reason for otherwise classing the work of corn 
shelling. The job which defendant undertook to perform for Augus­
tine was a farm labor, and plaintiff in assisting therein was engaged 
in an agricultural employment, and he has no right of action under 
the provisions of Code Supp., p. 4999a2.

E mployers5 L iability—S afe P lace—F ire E scapes—Constitu­
tionality of S tatute—Dotson v. Louisiana Central Lum ber Co., 
Supreme Court of Louisiana (Nov. 1918), 80 Southern Reporter, 
page 205.—This action is a suit for damages by Bertha Dotson 
for the death of her husband while in the employ of the defendant 
company. Dotson had been employed by the lumber company as 
a saw filer and was put to work on the third floor of the company’s 
mill. The mill was not provided with fire escapes and there was
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only one method of egress from the third floor, which was an internal 
stairway. A fire broke out between the first and second floors which 
was accompanied by a dense smoke which ascended some band-saw 
shafts and speedily enveloped the building. Dotson was caught 
on the third floor and was presumably asphyxiated and burned to 
death. The company defends itself on the ground that the plaintiff 
failed to allege the particular facts from which she deduces that 
the fire originated through defendant’s negligence; and on the ground 
that the fire escape law which it had violated is unconstitutional. 
Judge Leche, in affirming the judgment of the lower court in favor 
of the plaintiff, said in part:

In the present case the deceased, an employee of the defendant* 
was carrying out the duties of his employment in the place provided 
by his employer for the performance of such duties when he was 
overwhelmed and lost his life by a fire which was kindled out of his 
sight, in appliances under the control and in the presence of de­
fendant’s agents. Under these circumstances, such an unusual fire 
must be presumed to have originated through defendant’s fault, and 
its cause is certainly more properly within the knowledge of de­
fendant than of the plaintiff. We are therefore of the opinion that 
the doctrine of res ipsa loquitur most aptly applies to this case, 
and that the burden is upon the defendant to clear itself of imputed 
negligence.

Defendant’s attack upon the constitutionality of act 171 of 1914 
rests on the assertion that it creates a civil liability by one person 
or class of persons in favor of other persons, that no mention thereof 
is made in the title, and therefore that the provision creating such 
liability contravenes the provisions of article 31 of the constitution. 
Defendant further contends that said act is not self-operative and 
not alleged to have been made operative by the State labor com­
missioner or the State fire marshal, and therefore that its provisions 
can not be invoked against it in this case. .

The purpose of the act, as clearly stated in its title, is to preserve 
the safety of persons from the dangers of fire and panic in certain 
buildings. The several provisions in the body of the act make it 
the duty of owners of buildings having more than two stories to 
erect fire escapes, and the specifications for such fire escapes are 
minutely detailed. The duty to erect such fire escapes is mandatory 
except where the State labor commissioner finds that such fire 
escapes are not necessary. We do not understand the act to say or 
to mean that the duty to erect fire escapes only arises or comes into 
existence after notice by the State labor commissioner or fire marshal 
has been served upon the owner of the building, though it may be 
that before an owner may be criminally prosecuted such notice may 
be served upon him. We are therefore clearly of the opinion that the 
duty to erect fire escapes is imposed upon owners of such buildings by 
the law itself, without action or intervention either by the State 
labor commissioner or the fire marshal, and to that extent the act 
is self-operative. The nonperformance of that duty then becomes 
negligence per se. It seems equally clear to us that the provision
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of section 4 of the act, which does not create but only recognizes 
a right of action for damages, is constitutional and not in contraven­
tion of article 31 of the constitution. I f  the last paragraph of 
section 4 were effaced and eliminated from the act, defendant’s 
alleged liability, resting upon the provisions of article 2315, C. C., 
would not be thereby affected or lessened.

Judge O’Mell concurred in the decree but disagreed that the 
doctrine of res ipsa loquitur should apply to the case, stating that 
in his opinion the violation of the fire escape law was sufficient to 
uphold the plaintiff’s case.

E mployers’ L iability—S afe P lace—S caffolding—Projm lonris 
v. Goebel Const. Co., Supreme Court of M issouri, D ivision No. 2 
{J u ly  5, 1919), 218 Southwestern Reporter, podge 792.—Propulonris 
was a common laborer in the employ of the defendant company. He 
and three other workmen were working on a scaffold suspended by 
chains from the roof of the building in which they were working on 
some concrete forms when the scaffold or platform gave way and pre­
cipitated the men to the floor below. Plaintiff was injured in this 
fall and upon bringing suit therefor recovered damages. The de­
fendant employer appealed claiming the plaintiff was required and 
had failed to prove any specific act of negligence on its part. The 
court affirmed the judgment in favor of Propulonris and said in 
part:

However, was it necessary to prove a specific act of negligence as 
the cause of the falling of the scaffold? Where the statute imposes 
a duty to provide safety appliances of any kind for protection of 
persons from injury, the failure of the duty imposed is negligence 
per se.

It is contended by the defendant that besides the mere fact that 
the platform gave way there would have to be some proof of a 
specific defect in it. The statute, section 7843, requires that the struc­
ture “ shall be well and safely supported * * * and so secured 
as to insure the safety of persons working thereon.” The use of this 
language would indicate that a collapse or giving way of such plat­
form and consequent injury would raise a prima facie presumption 
that the employer had failed of his duty and would place the burden 
upon him to show that it gave way without any negligence on his 
part.

E mployer’s- L iability—S afe P lace—W arning to W orkmen— 
P oisoning from H andling Creosoted T ies— Collins v. Pecos <& N. T. 
R y . Co., Commission of Appeals of Texas (M ay 28,1919), 212 South­
western Reporter, page 477.—While in the employ of the defendant 
railway company and at work in charge of a section gang of laborers 
which was engaged in unloading some railroad ties which had been
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treated with a preservative known as “ creosote ” and which were still 
wet, Collins, the plaintiff, got his face and hands poisoned as a result 
of contact with the wet “ creosote.” The poison caused constitutional 
disorders in Collins, so that he was permanently injured. Judgment 
was awarded to plaintiff, but on appeal the decision of the lower 
court was reversed by the court of appeals on the ground that “ creo­
sote ” not having been known by chemists or physicians to cause con­
stitutional disorders before, such effect on Collins could not have 
been foreseen so as to require the defendant company to warn him 
of the danger. In reversing the court of appeals and affirming the 
judgment of the trial court in favor of Collins, the commission of 
appeals said in part:

We believe that the correct rule for determining negligence is that 
where there is reason to anticipate, from the character of the services 
required and the manner of their performance, some injury may 
result to the servant the duty is incumbent to exercise such care de­
manded by the relationship as will prevent the in j ury, and the failure 
so to do becomes actionable in the event injury follows the breach of 
duty. We are not willing to subscribe to the rule that requires the 
master to anticipate all ensuing results which flow from the breach 
before duty arises to exercise care to prevent the consequences. An­
ticipation is applied in the determination of negligence vel non. If 
no injury may be anticipated, no duty is breached by a failure to 
exercise care; but if anticipated injury may result, then the duty 
arises. Negligence rests primarily upon two elements: First, reason 
to anticipate injury; and, second, failure to perform the duty arising 
on account of that anticipation. Negligence may exist abstractly, 
but to render it actionable it must be concretely incorporated into 
some injury.

In the instant case defendant’s negligence caused anticipated 
injury. The testimony is conflicting as to whether the permanent 
injuries flowed from that negligence naturally and were the proxi­
mate consequences of same. There is evidence in the record requir­
ing the submission of this question to the jury, and upon which it was 
authorized to find that issue for the plaintiff.

E mployer’s L iability — W orkmen’s Compensation — Occupa­
tional Diseases—Zajkow ski v. American Steel <& W ire Co., United 
States C ircu it Court of Appeals, Sixth C ircu it (Dec. 5, 1918), 258 
Federal.Reporter, page 9.—Mike Zajkowski was employed by the de­
fendant company and for two years had been intrusted with the 
operation of a rolling mill. The rolls he operated were used to turn 
out a high grade of steel sheets, which before coming to the mill were 
treated with various oils and chemicals and upon leaving the mill 
were very shiny and glossy, “ almost as bright as a mirror.” Plaintiff 
was compelled in the performance of his duties and the inspection of 
his work to strain his eyesight more and more as time went on. This
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was due to the glare of strong lights reflected from the bright metal. 
Finally the combined action of the chemicals used to treat the metal 
and the excessively bright lights reflected into his eyes caused plain­
tiff to lose his eyesight and his health, so that he was no longer able 
to work. He sued defendant for damages. Judgment was rendered 
in favor of the employer on the ground that under the workmen’s 
compensation act of the State (Ohio), it was immune from any right 
of action. In reversing this judgment the court held, in part:

In the view of the learned trial judge, the workmen’s compensation 
act (102 Ohio Laws, p. 524) gave to defendant immunity from any 
right of action that might otherwise have accrued to plaintiff under 
the facts alleged in his petition. Laying that act to one side for the 
present, we think the petition states facts constituting a cause of 
action for damages due to an occupational disease which was incident 
to the work plaintiff was performing. Diseases of occupation have 
been the subjects of much concern and investigation both abroad and 
in our own country. Such diseases, of course, signify causes and con­
ditions, whether natural or artificial, which attend the performance 
of work and injuriously affect the persons exposed.

The case set out in the petition falls well within principles of the 
common law. The general rule is that where an employer places 
and continues an employee for a substantial length of time in the 
regular performance of work and under conditions which, in the 
absence of preventive means and precautions, are calculated to en­
gender in the employee a disorder of serious and injurious character, 
regardless of the name by which the disease is known, it is the duty 
of the employer to warn and instruct the employee as to the dangers 
and to furnish him with reasonably effective means to avoid them, 
and where as the direct result of failure to perform this duty an 
employee in the exercise of reasonable care suffers injury through 
a disorder so contracted, he is entitled to recover. (Wiseman v: 
Carter White Lead Co., 100 Nebr. 584, 160 N. W. 985; Thompson v. 
United Laboratories Co., 221 Mass. 276, 108 N. E. 1042; Fox v. Pe­
ninsular etc. Works, 84 Mich. 676, 48 N. W. 203; Wagner v. Jayne 
Chemical Co., 147 Pa. 475, 23 Atl. 772; Meany v. Standard Oil Co. 
(N. J.), 55 Atl. 653; Pigeon v. Fuller, 156 Calif. 691, 105 Pac. 976.)

Furthermore, recognition of the right of recovery upon facts such 
as are stated in the instant case is found in both constitutional and 
statutory provisions of Ohio. By amendment of September 3, 1912, 
to article 2 of the Ohio constitution (Page’s Annotated Constitution, 
ed. 1913, pp. 171 to 217, p. 35), provision was made looking to the 
compensation of “ workmen and their dependents, for death, injuries, 
or occupational disease, occasioned in the course of such workmen’s 
employment,” through laws to be passed by the general assembly; 
section 35 providing, however, that—

“ No right of action shall be taken away from any employee when 
the injury, disease, or death arises from failure of the employer to 
comply with any lawful requirement for the protection of the lives, 
health, and safety of employees.”

The court then noted an act of the Ohio Legislature of May 6, 
1913 (sec. 6330-1 of the Code), which provides that:
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Every employer shall, without cost to the employees, provide rea­
sonably effective devices, means and methods to prevent the contrac­
tion by his employees of illness or disease incident to the work or 
process in which such employees are engaged.

Continuing, the court said:
We thus come to the ruling below. In considering the petition 

the district judge said:
“ I f  it does not state a cause of action under the workmen’s com­

pensation law and within the exception of the workmen’s compen­
sation law, it does not seem to me that the petition states any kind 
of cause of action.”

We are, however, convinced that this act has no bearing upon the 
instant case. The act, as the name usually given to it indicates, pro­
vides for the collection of a State insurance fund and its disburse­
ment among employees. According to the title of the act, the fund 
is designed “ for the benefit of injured and the dependents of killed 
employees” (103 Ohio Laws, 72, approved Mar. 14, 1913). Section 
13 defines employers to whom the act is applicable. Section 22 pro­
vides for employers’ payments of premiums. Section 23 is, in part, 
as follows:

“ Employers who comply with the provisions of the last preceding 
section shall not be liable to respond in damages at common law or 
by statute, save as hereinafter provided, for injury or death of any 
employee, wherever occurring, during the period covered by such 
premium so paid into the State insurance fund. * * * ”

The saving clause so referred to is found in section 29, which in 
substance provides that “ where a personal injury is suffered by any 
employee or where death results to an employee from personal in­
jury * * * while in the course of employment,” an employer who 
has paid his premiums shall not be liable unless such injury or death 
shall have arisen from the u willful act ” of the employer or from 
the employer’s failure to comply with any “ lawful requirement for 
the protection of the lives and safety of employees,” but in either 
of the latter events “ nothing in this act contained shall affect the 
civil liability of such employer.”

It is to be observed that the act is limited to compensation for 
“ injury” or “ death” of employees; it makes no provision in that 
behalf for disease. We have seen that the constitution permits the1 
passage of laws providing compensation for employees or their de­
pendents in cases of “ death, injuries, or occupational disease.”

It results, in view of the controlling authority of these decisions, 
that the compensation act is inapplicable, and it need not be said 
that the exemption from liability given by section 23 of the com­
pensation act to employers who comply with the provisions of sec­
tion 22, and the exceptions contained in section 29 in relation to 
employers who are open to the charge of willful acts or failure to 
perform any lawful requirement within the meaning of that section, 
are not of present importance. It can not be that the compensation 
act was designed to take away any right of action as respects a 
claim, like the one here involved, which the act does not purport to 
include or to allow to be paid out of the insurance fund. Any view 
to the contrary must ascribe to the general assembly at once a pur­
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pose to frustrate the power vested by the Constitution in respect of 
occupational disease and a lack of purpose through section 6330-1 
to grant relief of any character to employees contracting such dis­
ease. That statute was passed after the compensation act, and, as 
already shown, was intended to create and preserve rights of action 
where the duty it imposes is violated.

The industrial commission act was approved March 18, 1913 (103 
Ohio Laws, 95, 110), while, as we have said before, section 6330-1 
was approved the following May 6 (Id. 819, 824), and no reference 
was made in the last statute either to the compensation act or the 
industrial commission act. Section 6330-1 stands alone as the latest 
expression of the legislative will; it is in terms both complete and 
imperative; it should be given effect.

When it is remembered that plaintiff’s action is based upon 
alleged negligence of defendant and freedom from fault of his own, 
the conclusion must follow that it was error to deny a right of 
recovery, both under the common law and section 6330-1.

Accordingly the judgment is reversed with costs and the case is 
remanded for further proceedings not inconsistent with this opinion.

E mployment of W omen—Seats for F emales E mployed in  R es­
taurants—Constitutionality of S tatute—Glanges v. State, Court 
of Crim inal Appeals of Texas (M ar. 24, 1920), 220 Southwestern 
Reporter, page 95.—Glanges ran a restaurant and having failed 
to comply with a law requiring him to provide seats for his fe­
male employees who were not engaged in active duties he was in­
dicted and found guilty for a violation of the law. He appealed, 
alleging that the act was unconstitutional. The court reversed the 
judgment of conviction for other reasons, but upheld the constitu­
tionality of the act. The opinion on this point is in part as follows:

In motion to quash the indictment, attacks are made upon the 
validity and constitutionality of the law. We are furnished with 
no brief or citation of authorities supporting the criticism, and we 
are aware of no reason why the act is not a lawful exercise of legis­
lative authority. The right of the legislature, in the exercise of the 
police power, to pass laws to safeguard the health of women em­
ployees has so often been affirmed by the courts that it can not now 
be considered an open question. (Ruling Case Law, vol. 16, 480; Mul­
ler v. Oregon, 208 U. S. 412, 28 Sup. Ct. 324 [Bui. No. 75, p. 631]. 
We find nothing in the provision questioned in the present law which 
would condemn it as unreasonable. In a statute of the State of 
Indiana requiring employers of coal miners to furnish washing facili­
ties, the same principle was involved. This statute was upheld by the 
Indiana courts (Booth v. State, 179 Ind. 405, 100 N. E. 563), and by 
the Supreme Court of the United States (Booth v. Indiana, 237 U. S. 
391, 35 Sup. Ct.,617 [Bui. No. 189, p. 171]).

Restaurants, by the terms of the .statute, are in a separate class 
from merchandise establishments, and are not included in the clause 
in the statute which exempts from its operation mercantile establish­
ments in towns in which the population is 3,000 or less. (Ex parte 
Brown, 21 S. D. 515, 114 N. W. 303.)

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 151

E m ploym ent O ffices—E m ig ran t A gen ts—L icen se  F ees—Con­
s t i t u t io n a l i t y  of S t a t u t e —State v. Reeves, Supreme Court of 
South Carolina (J u ly  H , 1919), 99 Southeastern Reporter, page 
841.—The Criminal Code, section 896, of South Carolina prohibits 
anyone from carrying on the business of an emigrant agent without 
having first obtained a license, for which he must pay the sum of 
$2,000 per year. Reeves, without securing a license, hired about 10 
laborers to be employed beyond the limits of the State. He was 
indicted and found guilty of the violation of the above act and 
appealed on the grounds that the lawT was unconstitutional in that 
(1) it undertook to prohibit an act recognized to be lawful and (2) 
that it placed upon a business a license fee which was not a gradu­
ated fee but a prohibitory and discriminatory fee. In affirming the 
judgment of conviction and upholding the constitutionality of the 
act the court said in part:

When the doing of an act comes within the police power, the 
legislature has the authority to prohibit it entirely or to enact such 
regulations as it may deem advisable. I f  it undertakes to regulate 
such an act by requiring a license, the object is the protection of 
the public, and it is not intended for the benefit of the licensee. The 
defendant, therefore, has no right to complain, even though the 
statute may be regarded as prohibitory in its effect.

The statute now under consideration was construed by the court 
in the case of State v. Napier, 63 S. C. 60, 41 S. E. 13 [Bui. No. 42, 
p. 1110] and all the grounds then urged against its constitutionality, 
including the provision as to uniformity of taxation in section 1, 
art. 10, were overruled. The question now presented was not, how­
ever, before the court in that case. It was not the intention of the 
Constitution to require that the license tax on occupations, falling 
within the police power, should be graduated. Such a requirement 
would not be of any benefit to the public, but would limit the power 
of police, which has been defined as the State’s right of self-defense. 
(State v, Aiken, 42 S. C. 222, 20 S. E. 221.)

E mployment Offices—L icenses—A pplication of Ordinance— 
W ilson v. City and County of Denver, Supreme Court of Colorado 
(Jan. 6, 1919), 178 Pa&iftc Reporter, page 17.—O. C. Wilson had been 
engaged in the business of running an employment bureau, which 
was called the Interstate Business Exchange Corporation, and 
which only found positions for technical, executive, or clerical appli­
cants, but did not find positions for artisans, laborers, or domestic 
servants. The city of Denver passed an ordinance requiring private 
employment agencies to secure licenses, and providing that such 
licensed agencies could not charge as a fee for their services more 
than 5 per cent for males and 3 per cent for females of one month’s 
wages and board. It is Wilson’s contention that because of the use
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of the words 44 wages and board ” it was clear that the ordinance did 
not apply to him or his business, and that the license fee paid by 
him under protest was not properly assessed. Wilson had been con­
victed of a violation of the ordinance by charging more than the lim­
ited 5 per cent. The court in reversing the lower court and declaring 
that the ordinance did not apply to such businesses as defendant’s 
said in part:

When we consider the use of the term u board ” in connection with 
“ wages ” in that part of the ordinance which prescribes fees to be 
charged, and the only part which mentions the compensation, it is 
clear that it was not intended to apply to persons seeking technical 
or clerical positions. These terms must be held to limit the appli­
cation of the general language of the ordinance; and we come to 
this conclusion more readily because, as stated by the New York 
court above mentioned (People v. City of Buffalo, 57 Hun, 577, 11 N. 
Y. Supp. 314), men in the class just mentioned do not need the pro­
tection in question; and, that being so, to include them in this limita­
tion of the right to contract freely would be an unnecessary, and 
therefore unauthorized, exercise of the police power.

The right to carry on a legitimate business is a property right, 
and it can not be taken away or abridged by an exercise of the police 
power unless it appears:

“ First, that the interests of the public generally, as distinguished 
from those of a particular class, require such interference; and, sec­
ond, that the means are reasonably necessary for the accomplishment 
of the purpose and not unduly oppressive upon individuals.” (Law­
ton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499.)

This ordinance does not meet either of said requirements.

F a c to ry  R e g u la t io n s—S p r in k le r  System —C o n s t i t u t io n a l i t y  
of S t a t u t e —People ex re l. Cockroft v. M iller et o ilBoard of A p ­
peals, Supreme Court of New Y o rk , Appellate D iv ision , F irs t  De­
partment (May 2, 1919), 176 New Y o rk  Supplement, page 206.— 
The defendants, Miller and others, constituting the board of standards 
and appeals, sustained three orders of the fire commissioner of New 
York City requiring Cockroft to provide, among other things, a 
sprinkler system in the Cockroft Building. Cockroft brought a writ 
of certiorari to the appellate division. In so far as the order of the 
fire commissioner relating to the sprinkler system was concerned the 
decision was affirmed. Cockroft claimed that the law requiring a 
sprinkler system (sec. 83b of the labor law, Consol. Laws, ch. 31) 
did not apply to employers or to stenographers and office employees, 
and that the law was unconstitutional. In refuting these allegations 
the court said in part:

The next and more serious question is the construction of the 
provision referring to a factory building in which “ more than 200 
people are regularly employed above the seventh floor.” The con­
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tention of the appellant is that this means “ employees ” in the sense 
in which that term is defined in section 2 as above quoted—that is 
to say, mechanics, workingmen, or laborers—and accordingly all em­
ployers and nonfactory employees, such as accountants, clerks, 
stenographers, and the like, should be excluded in making the count 
of persons to determine the necessity for installing a sprinkler 
system. * * * The legislature has with evident intention omitted 
to make the number of “ employees ” the measure of the requirement 
to install a sprinkler system, and has made the measure, instead, the 
number of “ people regularly employed.”

While it may be generally true that the act was passed in the 
interest of workingmen, and many of the provisions specifically refer 
to them, the intent of this “ sprinkler section ” was to protect human 
life from fire perils. The number of persons working on a given 
floor of a building, or working above the seventh floor obviously has 
a direct relation to such a fire peril as panic. It therefore seems rea­
sonable to conclude that the legislature meant to make the measure 
of this particular requirement for sprinklers the presence of more 
than 200 people who are regularly employed above the seventh 
floor, giving the usual and ordinary interpretation to the words 
“ people employed.” As there were 254 persons employed and en­
gaged at work above the seventh floor of this building, exclusive 
of the 100 employers, we are of the opinion that the building came 
within the requirements of section 83b, governing the installation 
of automatic sprinklers.

Finally, it is claimed that section 83b of the labor law is uncon­
stitutional, if held applicable to such a building as the Cockroft 
Building, occupied mainly by manufacturing jewelers, who do not 
work with or upon inflammable materials and whose offices present no 
fire risk whatever, and because there was no testimony and no data 
before the factory investigating commission with respect to the type 
of building here involved. We have already held the act constitu­
tional as applicable to such a building as this. (Cockroft v. Mitchell, 
173 N. Y. S. 903.)

The order as to the installation of automatic sprinklers was there­
fore affirmed.

F actory R egulations—W ash R ooms—R ailroad R oundhouses— 
Constitutionality of S tatute—People v. Cleveland, C. C. St. L. 
Ry. Co., Supreme Court of Illin o is  (IJune IS, 1919), 123 Northeastern 
Reporter, page 579.—The defendant railway company was prosecuted 
for the violation of a law requiring certain establishments to main­
tain wasb rooms. Section 1 of this act (Laws of 1913, p. 359) is as 
follows:

S ection 1. That every owner or operator of a coal mine, steel mill, 
foundry, machine shop, or other like business in which employees 
become covered with grease, smoke, dust, grime, and perspiration to 
such extent that to remain in such condition after leaving their work 
without washing and cleansing their bodies and changing their cloth­
ing will endanger their health or make their condition offensive to the 
public, shall provide and maintain a suitable and sanitary wash
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room at a convenient place in or adjacent to such mine, mill, foundry, 
shop, or other place of employment for the use of such employees.

The defendant was found guilty and fined. It then brought cer­
tiorari to the supreme court on the grounds that the act was unconsti­
tutional and that it did not apply to railroad roundhouses. The 
constitutionality of the act was upheld but its application to round­
houses such as defendant’s was denied and the judgment was reversed. 
The decision in part is as follows:

The purpose of the act as declared by the title is to protect the 
health of employees and secure the public comfort, and it was enacted 
under the police power, with suitable provisions against liability to 
disease or offense to those with whom the employees come in contact 
after leaving their places of employment. The act applies to all 
places of employment where the prescribed conditions exist, and as a 
police regulation and applied to such conditions it is constitutional 
and valid. (People v. Solomon, 265 111. 28, 106 N. E. 458 [Bui. No. 
169, p. 115].) The conditions so prescribed are that the employment 
is one in which employees become covered with grease, smoke, grime, 
and perspiration to such an extent that to remain in such condition 
after leaving their work without washing and cleansing their bodies 
and changing their clothing will endanger their health or their condi­
tion be offensive to the public. I f  tlie evidence showed that these 
conditions existed in the place of employment provided and main­
tained by the plaintiff in error, the judgment was right; if it did not, 
the judgment was wrong.

The act does not apply to every place of employment in which men 
become dirty or perspire, but only to those where they become covered 
with grease, smoke, dust, grime, and perspiration to the extent speci­
fied in the act. In warm weather all persons perspire, whether at 
work or play, and there are numerous kinds of employment in which 
the employees get grease on their clothing or become dirty with smoke 
or dust, but not to the extent specified in the act. Neither their 
health nor the public comfort is involved. That is true of the ordi­
nary blacksmith shop, the garage, or the supply house for farm ma­
chinery. There was no justifiable inference to be drawn from the evi­
dence that the employees of the plaintiff in error were in such a condi­
tion after leaving their work that without washing and cleansing 
their bodies and changing their clothing their health would be en­
dangered or their condition be offensive to the public. This is not 
laying that there must be opinion or expert evidence of such probable 
consequences, nor that a jury may not determine that question from 
the facts proved in the light of common experience, but the evidence 
must be sufficient to justify the inference of fact. The evidence did 
not bring the roundhouse and machine shop within the terms of the 
statute.

H ours of Labor—F a c to ry  Em ployees—T en-H our L aw —Em­
p lo yee  n o t W o rk in g  A bout M a c h in e ry —Handy v. Mercantile Lum~ 
her C o S u p re m e  Court of M ississippi (Feb. 9, 1920), 83 Southern 
Reporter, page 674.—Handy was employed by the Mercantile Lum­
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ber Co. in unloading carloads of lumber which other employees trans­
ported to the mill, where it was planed. It was not required of 
Handy that he work at or anywhere near the machinery. He had 
been permitted to work all day and all night continuously. At 4 
o’clock a. m., while descending from the railroad car in which he 
had been working, to locate his fellow employees, he lost his grip 
and fell between the cars, breaking his leg and sustaining other in­
juries. He claims that he fell because of his fatigued and weakened 
condition resulting from long hours of continuous labor. He brought 
suit for damages for personal injuries, alleging the violation of the 
State law, which makes i t 64 unlawful for any person, firm, or corpora­
tion engaged in manufacturing or repairing to work their employees 
more than 10 hours per day,” with exceptions as to emergencies (ch. 
239, Acts of 1916).

Handy’s complaint was dismissed by the lower court on demurrer, 
and he appealed. The supreme court affirmed the decision, saying 
in part:

The particular work performed by the plaintiff on the night of 
his injury was that of unloading cars by giving the lumber to other 
servants on a platform, and these other servants then loaded the lum­
ber on two-wheeled carts and rolled the lumber then into the planing 
mill near by. From the declaration it will thus be seen that the 
plaintiff was not engaged in working with the machinery, that he 
was not working about the machinery, that his work had nothing to 
do with the starting or stopping of the machinery, that his move­
ments did not have to conform to the movements of the machinery. 
He could have unloaded the car while the machinery was not running. 
On the other hand, the machinery could be running while plaintiff 
was idle. There is no such connection between the work of the plain­
tiff and the operation of the machinery that brings the plaintiff 
within the protection of this law. It was not necessary for the plain­
tiff to go where the machinery wTas running. So far as the declara­
tion shows, he may have been many feet away from any part of the 
machinery. Such an employee does not come within the protection 
of this law.

H ours of Labor—P u b lic  E m ployees—Em ployees on 44 P u b lic  
W o r k s ”—C i t y  F irem en —Danielson v. City of Bakersfield et al., 
Supreme Court of California (Oct. 27, 1920), 193 Pacific Reporter, 
page 21$.—Under the constitution of the State of California u labor­
ers, workmen, or mechanics ” on public works may not be required to 
work more than eight hours per day. Danielson was a paid fireman 
for the city of Bakersfield and was required to work more than eight 
hours per day. He accordingly brought suit against the city. The 
trial court rendered judgment in favor of the defendant city and 
plaintiff appealed. In affirming the decision the supreme court 
handed down the following decision:
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The only question in this case is whether or not a paid fire depart­
ment, maintained by a municipal corporation in this State, comes 
within the provisions of several laws establishing an eight-hour day. 
The constitution (art. 20, sec. 17) provides that the time of service 
of all u laborers, workmen, or mechanics 55 employed upon any public 
works by the State, a county, or a municipality is eight hours only. 
We think it is perfectly obvious that a fireman is not either a laborer, 
workman, or mechanic as referred to in that section. Section 3245 
of the Political Code contains the provision that eight hours consti­
tutes a legal day’s work in all cases where the same is performed 
under the authority of the State, or of any city or county within the 
State, and that a stipulation to that effect must be made a part of all 
contracts to which the State, county, or city is a party. Section 653c 
of the Penal Code provides that the time of service of any laborer, 
workman, or mechanic employed upon any public works, or upon 
any works for the State, shall be limited to eight hours a day, and 
imposes a penalty upon anyone violating this provision. Section 142 
of the Bakersfield charter provides that the time of service of any 
laborer, workman, or mechanic employed upon any public works or 
upon work done for the city, shall be limited and restricted to eight 
hours a day. All of these provisions have substantially the same 
meaning.

It is the opinion of the court that they do not refer to or include 
firemen in a paid fire department of a city, but, on the contrary, refer 
to persons engaged as workmen of some kind upon public work, or 
employed by some city or other public authority, and actually en­
gaged in labor. The court below correctly held that they do not 
apply to firemen of the city of Bakersfield.

H ours of Labor—R a ilro ad s—Adamson L aw —E ffe c t  o f A g ree­
m en t betw een  R a ilro a d  and  i t s  Em ployees—F ort Smith & W . R . 
Co. et al. v. M ills et al., United States Supreme Court (June i , 1920), 
J±0 Supreme Court Reporter, page 526.—The Fort Smith & Western 
Railroad Co. went into the hands of a receiver, Arthur Mills, 
the defendant. The company had an agreement with its employees 
regulating wages and hours of labor with which both parties were 
satisfied, and by which, though insolvent, the road was able to con­
tinue operation. Upon the passage of the Adamson eight-hour law 
by Congress, the receiver, by reason of threats of prosecution there­
under by the district attorney, proposed to substitute another agree­
ment containing the much more onerous terms of the act. This ac­
tion in equity was thereupon brought to prevent the receiver from 
complying with the act and to prevent the district attorney from 
prosecuting him. It was declared that if the act was permitted to 
apply to this case it was void under the fifth amendment to the 
Constitution, as taking property without due process of law. The 
district court dismissed the case, and upon appeal to the Supreme 
Court it was decided that the law did not apply to cases of this kind.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OE DECISIONS. 157
The opinion of the court as expressed by Mr. Justice Holmes is in 
part as follows:

The act in question, known as the Adamson law, was passed to 
meet the emergency created by the threat of a general railroad strike. 
It fixed eight hours as a day’s work and provided that for some 
months, pending an investigation, the compensation of employees of 
railroads subject to the act to regulate commerce should not be “ re­
duced below the present standard day’s wage,” and that time in ex­
cess of eight hours should be paid for pro rata at the same rate. The 
time has expired long since but the rights of the parties require a 
decision of the case.

In Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298 [Bui. No. 224, p. 
144], it was decided that the act was within the constitutional power 
of Congress to regulate commerce among the States; that since, by 
virtue of the organic interdependence of different parts of the Union, 
not only comfort but life would be endangered on a large scale if 
interstate railroad traffic suddenly stopped, Congress could meet the 
danger of such a stoppage by legislation, and that, in view of the 
public interest, the mere fact that it required an expenditure to tide 
the country over the trouble would not of itself alone show a taking 
of property without due process of law, It was held that these prin­
ciples applied no less when the emergency was caused by the com­
bined action of men than when it was due to a catastrophe of nature; 
and that the expenditure required was not necessarily unconstitu­
tional because it took the form of requiring the railroad to pay more, 
as it might have required the men to take less, during the short time 
necessary for an investigation ordered by the law.

But the bill in Wilson v. New raised only the general objections to 
acts that were common to every railroad. In that case it was not 
necessary to consider to what extremes the law might be carried or 
what were its constitutional limits. It was not decided, for instance, 
that Congress could or did require a railroad to continue in business 
at a loss. See Brooks-Scanlon Co. v. Railroad Commission of 
Louisiana, 251 U. S. 396, 40 Sup. Ct. 183. It was not decided that 
there might not be circumstances to which the act could not be ap­
plied consistently with the fifth amendment, or that the act in spite 
of its universal language must be construed to reach literally every 
carrier by railroad subject to the act to regulate commerce. It is 
true that the first section of the statute purports to apply to any such 
carrier, and the third to the compensation of railway employees sub­
ject to this act. But the statute avowedly was enacted in haste to 
meet an emergency, and the general language necessary to satisfy 
the demands of the men need not be taken to. go further than the 
emergency required or to have been intended to make trouble rather 
than to allay it. We can not suppose that it was meant to forbid 
work being done at a less price than the rates laid down, when both 
parties to the bargain wished to go on as before, and when the cir­
cumstances of the road were so exceptional that the lower compensa­
tion accepted would not affect the market for labor upon other roads.

But that is the present case. An insolvent road has succeeded in 
making satisfactory terms with its men, enabling it to go on, barely 
paying its way, if it did so, not without impairing even the mortgage 
.security, not to speak of its capital. We must accept the allega­
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tions of the bill and must assume that the men were not merely nega­
tively refraining from demands under the act, but, presumably ap­
preciating the situation, desired to keep on as they were. To break 
up such a bargain would be at least unjust and impolitic and not at 
all within the ends that the Adamson law has in view. We think it 
reasonable to assume that the circumstances in which, and the pur­
poses for which the law was passed import an exception in a case 
like this.

H ours o f  Labor—R a i l r o a d s —Adamson Law-—S w i t c h  T ender 
n o t Covered— Coke v. Illin o is  Cent. R . Co ., United States D istrict 
Court, Western D istrict of Tennessee (J  an. 17, 1919), 255 Federal R e­
porter, page 190.—H. P. Coke was employed by the ra ilro ad  company 
as a sw itch tender. The duties of a sw itch tender are to open or close 
sw itches to fac ilita te  the movements of tra in s and are g iven  to one 
m an in  order to relieve the tra in  crews of th is work. Coke brought 
th is  action for $274, c laim ing th a t he was h ired  for $75 per month 
and th a t he wTas required to work 12 hours per d ay and that as a re­
su lt of the Adamson law  he was entitled  to compensation for over­
time. The Adamson law  referred  to provides th a t :

Beginning January 1, 1917, eight hours shall, in contracts for 
labor and service, be deemed a day’s work and the measure or stand­
ard of a day’s wTork for the purpose of reckoning the compensation 
for services of all employees who are now or may hereafter be em­
ployed by any common carrier by railroad * * * and who are 
now or who may hereafter be actually engaged in any capacity in the 
operation of trains used for the transportation of persons or prop­
erty on railroads.

District Judge McCall in rendering judgment in favor of the em- 
' plover gave in part the following opinion:

Broadly speaking, the act might be construed to include every em­
ployee of such railroad from president down to section hand, who 
was in any capacity actually engaged in doing those things necessary 
to the operation of trains, such as directing their operation in a 
supervisory way, maintaining the roadway, lining up switches for 
their operation, or aboard the trains manually operating them, etc.

Assuming, but not deciding, that plaintiff was actually engaged in 
some capacity in operation of trains, the question arises: Did Con­
gress intend by the Adamson Act to include and provide for em­
ployees engaged in the work the plaintiff was doing? It is too much 
to say that the terms of the act are clear and unambiguous. In such 
circumstance it is well settled that in determining the scope, inten­
tion, and meaning of the acts of Congress, to give effect to them 
courts may properly have recourse to public documents and proceed­
ings in Congress had pending the piece of legislation in question, 
and it may properly look at contemporaneous events, the situation as 
it existed, and as it was pressed upon the attention of the legislative 
body.
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The court feels warranted in saying that it is of common knowl­
edge derived from the message of the President pressing the prompt 
enactment of the law in question, delivered orally to the Congress, 
from the Congressional Record, as well as from all the great news­
papers and periodicals of the day, that the Adamson law 'was enacted 
at the instance of four bodies of organized railway employees, to wit, 
Order of Railway Conductors, Brotherhood of Locomotive Engi­
neers, Brotherhood of Locomotive Firemen and Engineers, and 
Brotherhood of Railway Trainmen. The members of these four or­
ganizations were all employees whose duties were discharged aboard 
railway trains, such as conductors, engineers, firemen, and railway 
trainmen, which latter term would include all those whose duties 
were performed “ on the engines and on the cars.” While it was 
thought by the four brotherhoods mentioned that the legislature 
provided for their best interest, and they demanded it, yet it is fair 
to say, judging from the Congressional Record, that it was enacted 
by Congress primarily to prevent a calamity to the country which was 
thought sure to follow in case it was not enacted, if the brotherhoods* 
in case it was not enacted, should carry into effect their declared pur­
pose to call a strike and thus stop trains moving in interstate com­
merce and tie up the commercial interests of the country.

The validity of the act was before the Supreme Court of the 
United States in Wilson v. New, 243 XJ. S. 332, 37 Sup. Ct. 298 
[Bui. No. 224, p. 144], wherein it was held to be constitutional. The 
point was made in that case that the act was void for unlawful in­
equality and arbitrary classification, in that it only included em­
ployees actually engaged in the operation of trains, and did not in­
clude other railroad employees. The Supreme Court sustained the 
classification on the ground that only those actually engaged in the 
operation of trains (not including switchmen) were threatening to 
strike, and that it was therefore proper to pass legislation which 
affected only those who were so threatening, apparently meaning 
thereby to say that the legislation applied only to the Order of Rail­
way Conductors, Brotherhood of Locomotive Engineers, Brother­
hood of Locomotive Firemen and Engineers, and Brotherhood of 
Railway Trainmen.

Clearly the Adamson law does not apply to all employees of rail­
roads engaged in interstate commerce, nor does it apply to all those 
who are actually engaged in doing some of the things necessary for 
the operation of trains. It would seem, therefore, reasonable and 
proper to follow the line of cleavage which the Congress intended to 
establish, as gathered from the contemporaneous history of events 
attending the consideration and passage of the law. When the act is 
thus considered in the light of the utterances of the President, the 
Congressional Record, the hearings before the Committee on Inter­
state Commerce, and the report of the Wage Commission, it appears 
that Congress was dealing with the four brotherhoods only, and in­
tended the legislation to apply only to those doing the work per­
formed by the brotherhoods. That is to say, to trainmen who worked 
66 on the engines and in the cars.” This conclusion is greatly strength­
ened by the language of the Supreme Court of the United States in 
Wilson v. New, supra.
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H ou rs of Labor of W o m e n — E m p lo ym en t in  L au n d ries— C o l­
le c t in g  S ta tio n s—D istrict of Columbia v. Marshall, Police Court 
of the D istrict of Columbia^ (Jan. 27, 1920), Jf8 Washington Lam  
Reporter, page 86.—The District of Columbia brought a criminal 
charge against the defendant, who is the owner of a laundry, for the 
violation of sections 1, 4, and 5 of an act of Congress approved Feb­
ruary 24, 1914, and entitled “An act to regulate the hours of em­
ployment and safeguard the health of females employed in the Dis­
trict of Columbia.” This law limits the hours of labor of all fe­
male employees “ employed in any manufacturing, mechanical, or 
mercantile establishment, laundry, hotel, or restaurant, or telegraph 
or telephone establishment or office, or by any express or transpor­
tation company in the District of Columbia” to eight per day or 
forty-eight per week. In addition to his plant, the defendant also 
maintains nine substations or branches at which soiled clothing is  
received and the cleaned clothing returned, but at which no washing 
or cleaning of any kind is engaged in. An employee in one of these 
substations was required or permitted to work longer than eight 
hours in one day, whereupon this prosecution was brought against 
the employer for the violation of the aforementioned act. H e  con­
tended that the act being penal should be strictly construed, and so 
construed could not be held to include such employments as that 
at the collecting station. The court differed with this contention, 
and held that the act was a remedial statute and should therefore 
be liberally construed, but notwithstanding this attitude it held that 
the employment did not come within the purview of he law, the post 
of the employment not being in any true sense of the term a laundry.

H ours of L abor o f W om en—H o te l E m ployees—Exem ption of 
R a ilro a d  H o te ls  an d  E a t in g  H ouses—C o n s t i tu t io n a l i t y —D o­
minion Hotel (In c.) v. State of A rizona , Supreme Court of the 
United States (Mar. 24, 1919), 39 Supreme Court Reporter, page 
273.—U nder a prosecution brought by the S ta te  of A rizona aga in st 
the Dominion Hotel (In c .) for the v io lation of a law  of the S tate  
proh ib iting  the employment of women in  hotels for longer periods 
than e igh t hours and prov id ing also th a t said  e igh t hours of service 
m ust be perform ed w ith in  a period of tw elve hours, the defendant 
was found g u ilty . This decision was sustained by the S tate  supreme 
court, and a w rit of error was brought to the Suprem e Court of the 
U nited S tates on the ground that the provision in  the statute ex­
em pting ra ilro ad  hotels from the application of the law  denied to the 
defendant the equal protection of the law s, and was therefore under 
the fourteenth amendment of the F edera l Constitution unconstitu­
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tional. The Supreme Court in refusing to declare the statute void 
said in part:

The fourteenth amendment is not a pedagogical requirement of the 
impracticable. The equal protection of the laws does not mean that 
all occupations that are called by the same name must be treated in 
the same way. The power of the State 44 may be determined by de­
grees of evil or exercised in cases where detriment is especially ex­
perienced.” '  (Armour & Co. v. North Dakota, 240 U. S. 510, 36 
Sup. Ct. 440.) It may do what it can to prevent what is deemed 
an evil and stop short of those cases in which the harm to the 
few concerned is thought less important than the harm to the public 
that would ensue if the rule laid down were mathematically exact. 
The only question is whether we can say on our judicial knowledge 
that the Legislature of Arizona could not have had any reasonable 
ground for believing that there were such public considerations for 
the distinction made by the present law. The deference due to the 
Judgment of the legislature on the matter has been emphasized again 
and again. (Hebe Co. v. Shaw, 248 U. S. 297, 39 Sup. Ct. 125.) 
Of course, this is especially true when local conditions may affect 
the answer, conditions that the legislature does but that we can not 
know.

Presumably, or at least possibly, the main custom of restaurants 
upon railroad rights of way comes from passengers upon trains that 
stop to allow them to eat. The work must be adjusted to the hours 
of the trains, This fact makes a practical and, it may be, an im­
portant distinction between such restaurants and others. I f  in its 
theory the distinction is justifiable, as for all that we know it is, 
the fact that some cases, including the plaintiff’s, are very near to the 
line makes it none the worse. That is the inevitable result of draw­
ing a line where the distinctions are distinctions of degree, and the 
constant business of the law is to draw such lines.

We can not pronounce the statute void.
Judgment affirmed.

H ours of Labor of W omen—M ea ltim e  In c lu d ed  in  W o rk in g  
H ours—A bsence from  W o rk—Haddad v. State, Court of Crim inal 
Appeals of Texas (Feb. 4, 1920), 218 Southwestern Reporter, page 
506.—Haddad was convicted for the violation of article 1451h of the 
Penal Code, which prohibits an employer from permitting his female 
employee to work more than 9 hours per day, or 54 hours per week. 
Haddad operated a cafe and required his waitresses to work from 
8 a. m. to 1 p. m. and from 3 p. m. to 7 p. m. each day for every day 
in the week. He appealed from the decision of conviction;, declaring 
that the court should have deducted from the weekly working hours 
one hour per day, which was alleged to have been consumed by the 
employee in eating her meals, and also that the time taken off by the 
employee when she was absent from her work should be deducted 
from the weekly working period. The court rejected the first of these 
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contentions, but agreed with the second and reversed the decision. 
The opinion is as follows:

It is contended that the time she used, in eating her meals, or prac­
tically one hour a day, should be discounted from the nine hours if 
she only worked one day, or the one hour per day should be dis­
counted from the 54 hours. I f  this is correct, then her employer was 
entitled to a discount as against the 54 hours of 7 hours ; that he 
should not be charged under the allegation or theory of 54 hours 
with the time that she was visiting about the town and the one or two 
evenings when she failed to present herself in her employment and 
was absent. We are of the opinion that the time she occupied at 
meals should not be discounted from her terms of employment; that 
she was in the cafe and was ready to discharge her duties, and some­
times was called from her meals while eating to wait upon customers. 
This we think shows that she was in the employ of her employer, and 
he was not entitled to credit as against the 54 hours for such time. 
But we are further of opinion that her absence on other occasions 
above mentioned should be deducted from the 54 hours. She was not 
working under employment, was absent from it, and was not subject 
to the calls of duty of her employer, but she was in position where 
she could not work nor be required to work. This was voluntary on 
her part. She was not rendering any service or in position to do so. 
This became a serious issue on the trial of the case.

The court then considered the refusal of the trial judge to charge 
the jury in accordance with the foregoing views, to which the defend­
ant had excepted, and the judgment was reversed and the cause 
remanded.

H ours of S ervice—R ailroads—I nterstate C ommerce—Common 
Carrier W ithin  Meaning of A ct—United States v. B rooklyn  
Eastern D istrict Term inal, Supreme Court of the United States 
(M ar. 24,1919), 89 Supreme Court Reporter, page 283.—The U nited 
S tates brought action again st the defendant com pany for the v io la­
tion of the hours of service ac t of M arch 4, 1907 (ch. 2939, 34 S tat. 
1415), which prohibits any common ca rr ie r  by ra ilro ad  engaged in  
in tersta te commerce from requ iring  or perm itting  an employee to re­
m ain on duty for a longer period than  16 consecutive hours, and the 
t r ia l  court entered judgm ent aga in st the defendant company. Upon 
appeal the c ircu it court of appeals (239 Fed. 287) reversed th is ju d g ­
ment and the Government brought the case to the Suprem e Court 
on a w r it of certio rari, and the judgm ent w as aga in  reversed and 
the defendant ad judged  g u ilty  of hav ing  vio lated the statute. The 
defendant company is engaged in  prov id ing term ina l fac ilit ie s  and a 
depot for the accum ulation of goods to be shipped either to or from 
the New York H arbor for some 10 ra ilroads and several steamship 
companies w ith  which it  has separate contracts. I t  does business for 
no other concerns. Its fac ilitie s  consist of a number of barges and
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ferries and about a mile of railroad for switching purposes, over 
which it transports both intrastate and interstate goods to and from 
its union freight station. It is the contention of the defendant com­
pany that inasmuch as it operates under contracts and does not 
accept business from concerns with whom it has no contract it is 
not a common carrier. Mr. Justice Brandeis delivered the opinion 
of the court, which is in part as follows :

The hours of service act declares (in the first section) that, u the 
term 6 railroad ’ as used in this act shall include all bridges and 
ferries used or operated in connection with any railroad, and also all 
the road in use by any common carrier operating a railroad, whether 
owned or operated under a contract, agreement, or lease.” Hence, 
neither the character of the terminal’s railroad nor its independent 
ownership excludes it from the scope of the act. But the terminal 
contends that it is not subject to the provisions of the statute, since 
it is not incorporated as a common carrier and does not hold itself 
out as such; does not file tariffs; and does not undertake to transport 
property for all who may apply to have their goods transported; 
but merely transports as agent such freight as is delivered to it by 
or for those carriers, and those only, with whom it has elected to 
make special contracts; and that, under these contracts it performs 
for the railroads, and not for the public, a part of the whole carriage 
which they, as common carriers, have undertaken with the shipper 
to perform.

The services rendered by the Terminal are public in their nature, 
and of a kind ordinarily performed by a common carrier. I f  these 
terminal operations were conducted directly by any, or jointly by 
all, of the 10 railroad companies with which the Terminal has con­
tracts, the operations would clearly be within the scope of the hours 
of service law. The precise question presented is, therefore, whether 
the fact that the Terminal conducts these operations, not as an in­
tegral part of a single railroad system but wholly as an agent far 
one or several  ̂ exempts the railroad companies, because they are not 
the employer and exempts the Terminal, because it is not a common 
carrier.; thus making inapplicable a provision regarding the physical 
operation of the property devised for the protection of employees 
and the public.

But a common carrier does not cease to be such merely because 
the services which it renders to the public are performed as agent 
for another. The relation of agency may preclude contractual obli­
gations to the shippers, but it can »not change the obligations of the 
carrier concerning the physical operation of the railroad under the 
hours of service act.

'The judgment of the court of appeals was therefore reversed, and 
that of the district court, holding the company guilty, was affirmed.

H ours of S ervice—R ailroads—T elegraph Operator—I nter­
state Commerce— United States v. Atlanta Term inal Co., United 
States C ircu it Court of Appeals, F ift h  C ircu it (Oct. 15, 1919), 260
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Federal Reporter, page 779.—The Atlanta Terminal Co. was incor­
porated as a railroad company and maintained a railroad terminal 
wholly within the State of Georgia. It owned railroad tracks and 
owned and operated switches and signal towers, but it did not own 
any engines or trains nor did it employ engineers, conductors, or 
brakemen. It also maintained offices through which telegraphic 
messages and train orders were transmitted. The railroad trains 
which used the terminal were engaged in interstate commerce, and 
the passengers moving to and from the city through the terminal 
were transported from and to other States. The United States 
brought a civil suit to recover a penalty from the defendant for the 
violation of the hours of service act. The employee concerned 
was a telegraph operator who transmitted the. train orders for the 
movement of the trains using the terminal. The defendant denied 
it was a common carrier within the meaning of the law and denied 
that it was engaged in the transportation of passengers or property. 
The district court directed a verdict for the defendant. In reversing 
this decision the court of appeals said in part:

That the defendant, under the facts stated, was a common carrier 
of passengers and baggage, has been settled by the decisions of the 
Supreme Court, notably the cases of United States v. Union Stock­
yards, 226 U. S. 286, 33 Sup. Ct. 83, and United States v. Brooklyn 
Eastern District Terminal, 249 U. S. 296, 39 Sup. Ct. 283 [above]. 
In the latter case the hours of service act was held to apply to a 
terminal company, which performed similar duties and in a similar 
manner to those performed by the defendant under the facts stipu­
lated.

Direction and control are as much a part of transportation as are 
the physical acts of running the engine or handling the train. It is 
also true that trains, in motion, could only enter and leave the ter­
minal tracks through switches thrown by signal men of defendant, 
and upon signals given the train crews by defendant’s signal men. 
These acts were acts of transportation, and the defendant was en­
gaged in transportation of passengers and baggage, upon a railroad, 
while doing them. The fact that the railroad company engaged 
jointly with defendant in the transportation does not change the 
conclusion reached.

H ours of S e rv ice—R a ilro ad s—T e leg rap h  O perato r—M e a l­
tim e—Chicago, R . I. &  P. Ry. Co. v. United States, United States 
C ircu it Court of Appeals, E ighth  C ircu it (Oct. 28, 1918), 258 F e d ­
eral Reporter, page 555.—The United States brought action against 
the railway company for the violation of the hours of service act 
and from a judgment for the United States the defendant brings 
error. Circuit Judge Hook, in affirming the judgment, rendered the 
following opinion:
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The railway company was held by the trial court to have violated 

section 2 of the hours of service act of March 4, 1907 (34 Stat. 1415, 
c. 2939; Comp. St. 1916, sec. 8678), by requiring or permitting a tele­
graph operator in one of its day and night stations to remain on 
duty more than 9 hours in a 24-hour period. On November 25, 1913, 
the operator went on duty at 2 p. m. and left at 11.40 p. m., but in 
the meantime had been absent an hour for supper. The question in 
the case depends upon the conditions of his absence for supper, and 
is whether the time should be deducted from the 9 hours and 40 min­
utes or whether he was still on duty within the intent of the statute.

The usual daily service of the operator was from 2 p. m. to 11 
p. m., with an hour for rest and his evening meal. The hour, gener­
ally from 6 o’clock to 7, was not definitely fixed, but depended upon 
the requirements of the work. The understanding between him and 
the company, and the practice, was that, though at some time he 
should have his hour off, it was alterable and adjustable to the needs 
of the office; also that, while off duty during the hour, he was subject 
to recall by the company whenever its business required. It is clear 
that the time allowed was so uncertain and restrained that it was 
not a period for refreshment, rest, and recreation within the meaning 
of the law.

It is enough to cite Missouri, Kansas & Texas R. Co. v. United 
States, 231 XL S. 112, 34 Sup. Ct. 26, 58 L. Ed. 144 [Bui. No. 152, pp. 
128, 129].

The judgment is affirmed.

H ours or S ervice— R ailroads— T elegraph  O perator— S t a t io n  
C o n t in u o u s l y  O perated N ig h t  an d  D a y — United States v. Baker, 
United States D istrict Court, Southern D istrict of Texas (N  ovember 
10, 1919), 261 Federal Reporter, page 70S.— T h e U nited States by a 
com plaint containing 10 counts brought a crim inal action against 
James A. Baker, receiver o f the International & Great Northern R a il­
w ay, for the violation o f the hours o f service act (Mar. 4, 1907, ch. 
2939, 34 Stat. 1 4 1 5 ), which prohibits employees o f railroads serving  

' as telegraph operators, train dispatchers, etc., from  being required  
or permitted to work longer than 9 hours in a 24-hour period in  
stations operated continuously night and day. The law  perm its 13 
hours’ work in offices operated only in the daytime.

The defendant as receiver of the railway operated a station at 
Navasota, Tex., where a telegrapher, M. Menger, was required to 
work from 7 o’clock a. m. to 6 o’clock p. m. When the time came 
to close the office, if he had any train messages which had not been 
delivered owing to the nonarrival of the trains before 7 o’clock 
p. m., Menger was required to take such undelivered messages to the 
Houston & Texas Central Railroad Co.’s operator at the Santa Fe 
tower at Navasota. In the morning on coming to work Menger 
would go over to the tower and get any messages which the tower
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operator had not delivered. During the period when Menger was 
off duty the station was closed and train messages were transmitted 
to the tower operator under an agreement between the Houston & 
Texas Central Railroad and the defendant. Baker admits all these 
facts, but claims that the station was only a “ day station” and that 
the facts do not show that it was operated continuously night and day. 
The court held that the transmission of messages under an agreement 
with another road during a part of the 24-hour period did not serve to 
make the station a day station, and a judgment of conviction was 
entered. The decision is in part as follows:

The question of whether or not the defendant had any control or 
authority over the operatives of the H. & T. C. who handled the 
messages pertaining to the receiver’s road during the absence of the 
regular operator is wholly immaterial. The slightest reflection upon 
the scope and purpose of the act will satisfy any candid mind that the 
lawT is concerned not with the method by which messages are ac­
cepted and received, but merely with the fact of prohibiting the 
employment at work for more than 13 hours of any operator at an 
office operated continuously night and day. If the contention of the 
defendant that the fact that for a part of the 24-hour period its mes­
sages were handled by persons employed not by itself, but by another 
company, makes the station a daytime station only, were sound, the 
act could be nullified throughout the length and breadth o f the United 
States wherever conditions of joint operation existed, as at Navasota, 
by one company running its office 12 hours, the other 12 hours, and 
interchanging service with each other during the period that the 
respective operators hired by each were off duty.

Such a result, if reached by design, would not be tolerated'; nor does 
the fact -that the result is reached without design in anywise change 
the legal effect of the situation. What the law is concerned with in 
this case is not the method by which the receiver provides for the 
handling and transmission of his messages during the night hours, 
but with the fact that during some period of the 24 hours he obliges 
his operator to remain on duty more than 9 hours. What the precise 
nature of the arrangements the receiver made with the Houston Jc 
Texas Central was is wholly immaterial in this case, since the fact 
is undisputed that the receiver did have arrangements at the place, 
Navasota, for receiving messages day and night, and did for a part 
of the time at that place have an operator working more than nine 
hours.

Judgm ent for $100 was therefore rendered on each of the 10 counts.

H ours of S ervice—R ailroads—Y ard M ovements of T rains— 
Pennsylvania R. Co. v. United States, United, States C ircu it Court of 
Appeals, Thw d C ircu it ( May 24, 1920), 265 Federal Reporter, page 
609.—Lathero was em ployed by the ra ilro ad  company as a car 
dropper and as a brakem an. H e worked in  the com pany’s y a rd s  a t
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Hollidaysburg, Pa., as a car dropper, where he rode cars which were 
being moved about the yards in the process of distribution to make 
up full trains. Later in the day he would go to Altoona, where he 
acted as a brakeman in connection with an engine which was en­
gaged in making up trains in the yards. None of his duties required 
him to work on the main line of the railroad, but all movements were 
performed in the yards. These duties occupied more than 16 hours 
in the aggregate during a 24-hour period. The United States brought 
action against the railroad for the violation of the hours of service 
act of March 4,1907 (34 Stat. 1415, 8 Comp. Stat. 1916, p. 9448), and 
recovered judgment. In affirming the decision the court said in 
part:

The railroad company’s sole insistment is that the act applies 
only to movements of trains over main-line tracks, and not to mere 
yard movements, such as were made in this case. In construing the 
act it must be borne in mind that its purpose, as expressed in its 
title, was to promote the safety of employees, as well as travelers, 
upon railroads. Of course in carrying out this purpose, the mischief 
sought to be avoided was the mental and physical exhaustion of em­
ployees liable to result from permitting or requiring them to remain 
on duty for excessive lengths of time. The act provides that the 
term u railroad,” as used in the act, shall include “ all the road in use 
by any common carrier operating a railroad.”

As is well pointed out in the opinion of the learned judge of the 
court below, no train is excluded from the provisions of the act, ex­
cept wrecking or relief trains, and there is no limitation as respects 
the kind of iHovement or the place in which it shall be made. In this 
situation, bearing in mind the purpose of the legislation and appre­
ciating that men may as easily become exhausted by overwork in the 
movement of trains in and about yards as they may in so-called 
main-line movements, and thus imperil their own, as well as the 
safety and lives of others, we would have no hesitation, even if we 
considered this a case of first impression, in holding that Lathero, 
while at work in the Altoona yards, was engaged in or connected with 
the movement of a train, and hence that the railroad company is sub­
ject to the penalty prescribed in the act for a violation thereof. As 
was said by Mr. Justice Lurton in Chicago, Ind. & L. Ry. Co. v. 
Hackett, 228 U. S. 559, 564, 33 Sup. Ct. 581, 584 (57 L. Ed! 966), in 
construing a statute of Indiana, to hold that yard movements such as 
were made in the Altoona yard were not movements of a train “ would 
be to make the act meaningless as to the most dangerous class of work 
which falls to the lot of railroad employees.”

In v en tio n s  by E m ployees—“ Time of E m p lo ym en t”—Moore v. 
United States, Supreme Court of the United States (A pr. 1919), 
39 Supreme Court Reporter, page 322.—David F. Moore was em­
ployed by the United States as a wood calker in a navy yard, and 
during the period covered by this employment he perfected an inven­
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tion known as a reefing iron for use on the decks, sides, and bottoms 
of vessels where wood calking is done. An act of Congress of June 
25, 1910 (36 Stat. 851, ch. 423), provides that where the Government 
uses a patent without obtaining a license for such use from the 
patentee he shall be compensated therefor, but this act does not apply 
where the device was discovered or invented by an employee of the 
United States “ during the time of his employment or service.”

Moore’s invention was extensively used by the United States, and 
he requested compensation, which was refused. The Court of Claims 
rejected the claim, so this appeal was taken to the Supreme Court, 
which affirmed the position taken by the Court of Claims. Moore 
claimed that he l\ad been at work on his invention for a number of 
years, from 1903 to 1914; furthermore, that he had expended no time 
on it during the hours of his employment by the Government, but 
only while at home during his absence from duty in the navy yard. 
It was held, however, that the statute clearly covered the full time of 
his employment, the concluding sentences of the decision rendered by 
Mr. Justice Clarke being as follows:

No matter what the appellant may have done prior to May, 1914, it 
was in that month, he avers, that he completed his invention, and 
during the whole of that month he was in the employment or service 
of the Government. To give the effect contended for to the allega­
tion that the appellant confined his work on his invention to the 
hours when he was not actually on duty, but while he was in the Gov­
ernment employ, would be to amend the statute, not to construe or 
interpret it.

Labor D isputes—I n s t ig a t io n —C onsp iracy to  R e s t r a in  T rade— 
S h erm an  A n t i t r u s t  Law— Strikes to  Restrain Commerce— 
C la y to n  A c t—Lam ar et al. v. United States, United States C ircu it  
Court of Appeals, Second C ircu it (June If, 1919), 260 Federal Re­
porter, page 561.—This action was a criminal prosecution by the 
United States against various defendants under the Sherman Act 
(July 2, 1890, ch. 647, 26 Stat. 209) for a conspiracy “to restrain 
foreign trade and commerce ” and to “ restrain, hinder, and prevent 
the transportation ” of munitions of war manufactured in the United 
States in said foreign trade and commerce. Three of the defendants, 
Rintelen, Lamar, and Martin, were found guilty, convicted, and sen­
tenced. Lamar and Martin brought a writ of error to review the 
judgment.

Rintelen was a German, who came to this country provided with 
funds to the extent of $500,000, for the purpose of preventing the 
United States from manufacturing or shipping supplies to the bel­
ligerent nations at war in Europe in 1915. To accomplish this pur­
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pose his plan was to instigate strikes and create labor difficulties in 
the plants and factories manufacturing “ munitions of war.” Lamar 
and Martin were associated with him in this endeavor. Although 
he parted with much of his money for this purpose, he was unsuc­
cessful in producing any results. Circuit Judge Hough in present­
ing the opinion of the court affirming the judgment of.conviction said 
in part:

So far as the lack of success of the plaintiffs in error is relied on, 
it is enough to point out what was specifically held in the Nash case, 
33 Sup. Ct. 780, that conspiracy under the Sherman Act is proved 
by proving the forbidden meeting of minds; it is like a common-law 
conspiracy, not like those denounced by section 37, Criminal Code 
(act Mar. 4, 1909, ch. 321, 35 Stat. 1096, Comp. St., p. 10201), where 
an overt act is a necessary ingredient of crime. Likewise, any lack 
of intent to violate the statute can not be relied on here. Personal 
intent usually, and certainly here, means no more than an intention 
to do what was done; therefore, if (as the jury found) defendants 
intended to hinder and restain export trade in war munitions, the 
fact that they had no suspicion of thereby violating the Sherman Act 
is a matter of no importance, and is immaterial.

It is further contended that, assuming everything covered by the 
evidence as proven and all the legal rules above adverted to as cor­
rect, it still remains true that the only suggested means or method 
of restraining trade was to strike—to induce laborers to peacefully 
quit work; and such acts are lawful under the statute of October 15, 
1914, commonly known as the Clayton Act (38 Stat. 730, ch. 323). 
It is said to follow that, if doing this lawful act should produce re­
straint of trade, the later statute prevents the operation of the 
earlier.

Whether the Clayton Act has to the extent indicated nullified the 
Sherman Act is a question that need not be discussed; but we do hold 
it as clear that no change has been wrought in the law of conspiracy 
as applicable to this case. It may^be that, where the intent of those 
who foment strikes or themselves quit work after and as a result of 
agreement with their fellow workmen is to advance their own wage 
interests, or otherwise improve their conditions of life, the Clayton 
Act produces legality by forbidding legal interference with their do­
ings. This may be admitted for argument’s sake, without expressing 
opinion. But we do hold that where it is charged (as here) that the 
intent was solely to restrain foreign trade, and where it is proved (as 
here) that the proposed instigation of strikes bore no relation what­
ever to the welfare of the strikers, then at most and best the strike 
becomes nothing more than an instrument or means, legal in itself, 
but used only for an illegal end.

The argument for plaintiffs in error confounds the means with the 
end. The end or object of the proven conspiracy was not to call 
strikes, but to restrain or rather suppress foreign trade. That object 
is as illegal as ever; the Clayton Act assuredly does not legalize it. 
If that be granted, the elementary rules of law apply, and legality of 
means can not excuse illegality of purpose or object.
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L abor D isputes—In v e s t ig a t io n  and  A d ju s tm en t—C o u rt o f  I n ­
d u s t r ia l  R e la t io n s — K an sas— C o n s t i t u t io n a l i t y  o f  S t a t u t e —  

State ex rel. Court of In dustria l Relations et al. v. Ilow at et at., S u­
preme Court of Kansas ( Ju ly  19, 1920), 191 Pacific Reporter, page 
585.—The Kansas Court of In d u str ia l R elations was investigating  
conditions ex isting  in  the m in ing industry in  Cherokee and C raw ­
ford Counties. H owat and three other persons were subpoenaed by 
the d istric t court to appear before the court of in d u str ia l relations 
and te stify  as to conditions p rev a ilin g  in that lo cality . This they 
refused to do, whereupon they were ad judged  g u ilty  of contempt of 
court and ordered confined. T his action is a proceeding for a w rit 
of habeas corpus designed to secure th e ir  release. They argue that 
the law  creating  the court of in du str ia l relations is unconstitutional 
and th a t they are therefore being u n law fu lly  im prisoned. In  up ­
ho ld ing the constitu tionality of the law  and rem anding the petition ­
ers to custody the court said  in  p a r t :

Most of the constitutional objections raised by the defendants are 
directed to provisions of the act creating the court of industrial re­
lations, the validity or invalidity of which can have no possible bear­
ing upon the disposition of the present case. The statute makes the 
new body the successor of the Public Utilities Commission, the func­
tions of which are devolved upon it. (Laws 1920, ch. 29, 2.) It there­
fore has a legal existence, unless that commission was a nullity, which 
is not suggested. „The legislature has undertaken to grant it, among 
other additional powers, those of investigating certain controversies 
relating to the operation of various industries, including coal mining, 
and of taking evidence and making findings thereon. (Section 7.) Its 
proceedings are required to be reported to the governor. (Section 27.) 
It is clear that it would be competent for the legislature to authorize 
an administrative tribunal to make such investigations, findings, and 
reports even if no further purpose were to be accomplished than to 
give publicity to existing conditions and provide data upon which 
subsequent legislation might be based. The act also undertakes to 
empower the court to make orders with reference to the conduct of 
the industry—among other things to regulate wages. (Section 8.) 
Whether or not the legislature could confer all the powers: so at­
tempted to be given—for instance, that to which specific reference 
has just been made—we have no doubt whatever that it could invest 
the industrial court with some of them. The legislature may, of 
course, enact statutes designed (for example) to protect the health 
and safety of miners, and may authorize an administrative body to 
make rules in that connection having the force of laws. (Richards v . 
Coal Co., 104 Kans. 330,179 Pac. 380; 12 C. J. 847-853.) Regulations 
of that kind would be within the scope of the act under considera­
tion. Inasmuch as the police power extends to the protection of the 
welfare and convenience as well as the health, safety, and morals of 
the public, it may manifestly be invoked, as in the present instance, 
to prevent the interruption in the production of a commodity so 
vitally necessary to the people of this State as coal, so long as the 
means employed are not for some special reason obnoxious to con­
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stitutional provisions. There is abundant field for the operation of 
the act under consideration, even if every portion of it to which a 
specific objection has been urged were entirely eliminated.

It is quite clear that the part of the act relating to the conduct of 
an investigation^ could be upheld, although some of the attempted 
grants of power should be held void, even if the statute contained 
no reference to the effect of partial invalidity. However one section 
of it reads as follows:

“ I f  any section or provision of this act shall be found invalid by 
any court, it shall be conclusively presumed that this act would have 
been passed by the legislature without such invalid section or pro­
vision, and the act as a whole shall not be declared invalid by rea­
son of the fact that one or more sections or provisions may be found 
to be invalid by any court.” (Laws 1920, ch. 29, sec. 28.)

The rule is familiar that a part of a statute which is unobjection­
able in itself may be enforced, notwithstanding another part is ad­
judged unconstitutional, if it appears that the void portion was not 
an inducement to the enactment of the rest—that the legislature de­
sired the unobjectionable part to become a law irrespective of the 
validity of the remainder. Here the express declaration disposes 
of any possible doubt that might otherwise exist as to the legislative 
extent, and requires the court to give effect to all portions of the stat­
ute that do not in themselves violate some constitutional provision.

The occasion for the aid of the district court being invoked to re­
quire the attendance of witnesses before the court of industrial re­
lations arises from the well-understood fact that the latter body, in 
spite of its name, is an administrative and not strictly a judicial 
tribunal and is therefore regarded as incapable of enforcing its own 
process. {Cases cited.) The defendants argue that the district 
court, under the statute, is without authority to compel the attend­
ance of a witness before any other tribunal than itself. The indus­
trial court act, however, contains this provision:

“ In case any person shall fail or refuse to obey any summons or 
subpoena issued by said court {of industrial relations) after due 
service then and in that event said court is hereby authorized and 
empowered to take proper proceedings in any court of competent 
jurisdiction to compel obedience to such summons or subpoena.” 
(Laws 1920, ch. 29, sec. 11.)

We interpet this language as authorizing the procedure here fol­
lowed—the issuance and service of an order by the district court re­
quiring the defendants to appear before the court of industrial re­
lations and their commitment for contempt for refusing to obey 
that order. The district court, being one of general jurisdiction, is 
obviously a proper tribunal to which to apply for the proper aid, 
and the method pursued is one naturally adapted to the end sought. 
The constitutionality of the provision quoted has not been challenged 
except by an objection relating to the title, which will be mentioned 
later. A similar feature of the Federal law relating to the attend­
ance of witnesses before the Interstate Commerce Commission has 
been upheld against the contention that the action of a court in re­
quiring a witness to appear before an administrative body was non- 
judicial. (Interstate Commerce Commission v, Brimson, 154 IT. S. 
447,14 Sup. Ct 1125, 38 L. Ed. 1047.)
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The title of the act under consideration reads:
“An act creating the court of industrial relations, defining its 

powers and duties, and relating thereto, abolishing the Public Utili­
ties Commission, repealing all acts and parts of acts in conflict there­
with, and providing penalties for the violation of this act.”

The contention is made that this is insufficient, and the provision of 
the State constitution with reference thereto (art. 2, sec. 16) is there­
fore violated because the title refers to a court, and the body under­
taken to be created is not judicial in its character. The word “ court ” 
is often employed in statutes otherwise than in its strict technical 
sense and is applied to various tribunals not judicial in their 
character.

A number of the objections offered were then recited, the court 
concluding that none of them was involved in the present case. The 
final contention was that the Federal Congress had acted in the field, 
so that the State was without power to legislate. As to this the 
court said that while Federal action might in some respects limit the 
field of operations of the State law, the State still had power to con­
duct investigations along at least some of the lines named in the act, 
and nothing appeared to indicate a restriction on the court’s powers 
as involved in the case in hand. The judgment of the court below 
was therefore affirmed.

L abor Organizations — B oycott — Conspiracy — I njunction — 
Drayage and H a u lin g —A uburn D raying Co. v. W ardell et al 
Court of Appeals of New Y o rk  {J u ly  15, 1919), 12  ̂ 'Northeastern 
Reporter, page 97.—The A uburn D ray in g  Co. was engaged in  the 
hau ling  and truck ing  business in  the c ity  of A uburn and em ployed 
from 30 to 45 men, the greater number of whom did  not belong to 
a labor union. In  A uburn there existed 22 labor unions, each repre­
senting a trade or occupation. These unions were members of a 
la rg e r  organ ization called the C entra l Labor U nion, a ll being un­
incorporated. The defendant, Team sters U nion No. 679, w as a 
member of the C entra l Labor Union. I ts  representatives ap ­
proached the p la in tiff and demanded th a t it  compel its workmen to 
jo in  the union or em ploy only men who d id  belong to the union. 
This the p lain tiff refused to do, s ta tin g  th at its  men could do as 
they chose and th a t they were free to jo in  the union i f  they wished. 
The defendant, Team sters Union No. 679, thereupon passed a reso­
lu tion declaring the p la in tiff an u n fa ir  em ployer and notified the 
C entra l Labor U nion, which passed a lik e  resolution. The unions 
thereupon brought pressure to bear on p la in tiff ’s customers by 
th reats of labor difficulties, strikes, etc., so that, in  fear for the ir 
own businesses, they refused to perm it it to do the ir h au ling  for 
them. In  consequence of th is boycott aga in st p la in tiff, i t  was seri­
ously and m ate r ia lly  dam aged. In  a su it for an in junction against
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the defendants, the plaintiff was twice successful and the defen­
dants appealed. In affirming the judgment in favor of the plain­
tiff, the court of appeals said, in part:

The defendants, in concerted -actions and measures, interfered 
with the property rights and the property of the plaintiff. As a 
part of its property was the right to be employed by, to do work for, 
to transact business with, and to receive compensation from all those 
who voluntarily sought or desired to thus engage with it. Personal 
liberty or the right of property embraces the right to make con­
tracts for the purchase of the labor of others, and equally the right 
to make contracts for the sale of one’s own labor and the employ­
ment of one’s individual and industrial resources. The right is not 
and can not be absolute. It is subject to the condition that its exercise 
in the particular transaction shall not be inconsistent with the public 
interests or hurtful to the public order or detrimental to the common 
good. Moreover, it is common and reciprocal to all citizens. An 
unrestrained and unlimited exercise on the part of some persons 
would clash with and encounter the exercise of a similar freedom 
on the part of others. The question then arises whether the inter­
ference with the action of the one is justified by the exercise of some 
right of the interfering other. The right of the citizen to effectuate 
his desire or judgment without interference or compulsion must 
always be exercised with reasonable regard for the conflicting rights 
of others. The law recognizes the right, and holds and enforces 
that an invasion of it, without a cause or reason which the law 
deems essential or useful in the existence or betterment of organized 
society, is a legal and actionable wrong which may be compensated 
or restrained. The action and measures initiated and sustained by 
the defendants worked serious injury to the property of the plaintiff, 
in consequence of which it sustained substantial damages.

The rights, in virtue of which the defendants would justify the 
interference and the injury, are: (a) That of laborers to associate;
( b) to bring within the labor organizations as members all laborers;
(c) through the coherent and solidified power and influence flowing 
from association and united efforts to secure for all laborers higher 
wages, shorter hours, arbitration of labor disputes, and better work­
ing conditions. Beyond question those rights exist. Labor unions 
are, and for a long time have been, recognized by the courts of this 
country as a legitimate and useful part of the industrial system. 
Associations of laborers, to accomplish lawful objects by legal means, 
have been always recognized and protected by the law of this State. 
The law does not tolerate inequality in the existence and enforcement 
of rights or the definition and redress of wrongs, and the first con­
dition of individual freedom and opportunity is servitude of law. In 
the instant case the contest did not arise because the members of 
union No. 679, or members of the same occupation and of other 
unions, chose not to work for the plaintiff or for or with men who 
did engage in business with it, or sought to persuade, in an orderly 
and proper manner, persons generally to abstain from business 
transactions with it. It did not arise in the ordinary and natural 
exercise by the unions of the right to control their own labor and 
of the right of association. It arose because the defendants, con­
stituting the entire union population of the city of Auburn, inaugu­
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rated and carried on, affirmatively and aggressively, through the 
agencies o f fear and coercion, a comprehensive exclusion of the 
plaintiff from the business of the community, in order to compel it 
to unionize its business. On the part of the defendants there was 
organized coercion of the plaintiff into compliance with the demand 
of the unions that it compel its employees to join union No. 679, 
by combining to compel third persons to refrain from having any 
business relations with it. The defendants were an organized com­
bination, with a unified intent and purpose, causing irreparable 
damage to the business and property of the plaintiff. Financial 
pressure, loss of business, interference with freedom of action were 
imposed by them in order to force the unionization. The law should 
be, and is, that the means were unjustifiable and unlawful, and the 
defendants should be enjoined from using them.

Labor O rgan iza tio n s — B o yco tt — C onsp iracy — I n ju n c t io n — 
S eco n d ary  B o yco tts  — C la y to n  A c t  — P en d in g  S u it s  — Duplex 
P rin tin g  Co. v. Deering et a lU n it e d  States Supreme Court (Jan. 3 , 
1921), 41 Supreme Court Reporter, page 172.—The D uplex P rin tin g  
P ress Co. is a M ich igan  corporation engaged in  the m anufacture of 
la rg e  and com plicated p r in tin g  presses such as are used for p r in tin g  
d a ily  newspapers. The company m aintained a p lan t a t B attle  Creek, 
M ich., a t which they em ployed about 200 m achinists, in  addition to 
an office force, and a field force, which supervised the erection of the 
presses, in  a l l  about 250 persons. The In ternational Association of 
M achin ists called a strike of these employees for the purpose of 
effecting recognition of the union, but only 11 facto ry workers and 3 
field supervisors adhered to the ca ll and struck. The defection of so 
sm all a number did not seriously  in terfere w ith  the continuation of 
the operation of the fac to ry  or the sales and shipment in  in terstate 
commerce. The In tern atio n a l Association of M achinists, h av ing  a 
membership of more than  60,000, thereupon adopted and carried  out 
an elaborate country-w ide p lan  for enforcing a  boycott of the D u­
plex Co.’s presses. The methods adopted to enforce th is boycott, as 
expressed in  the language of the court, were as fo llo w s :

The acts embraced the following, with others: Warning customers 
that it would be better for them not to purchase, or, having pur­
chased, not to install, presses .made by complainant, and threatening 
them with loss should they do so; threatening customers with sympa­
thetic strikes in other trades; notifying a trucking company usually 
employed by customers to haul the presses not to do so, and threaten­
ing it with trouble if it should; inciting employees of the trucking 
company, and other men employed by customers of complainant, to 
strike against their respective employers in order to interfere with 
the hauling and installation of presses, and thus bring pressure to 
bear upon the customers; notifying repair shops not to do repair work 
on Duplex presses; coercing union men by threatening them with 
loss of union cards and with being blacklisted as “ scabs ” if they
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assisted in installing the presses; threatening an exposition company 
with a strike if it permitted complainant’s presses to be exhibited ; 
and resorting to a variety of other modes of preventing the sale of 
presses of complainant’s manufacture in or about New York City, 
and delivery of them in interstate commerce, such as injuring and 
threatening to injure complainant’s customers and prospective cus­
tomers, and persons concerned in hauling, handling, or installing the 
presses. In some cases the threats were undisguised, in other cases 
polite in form but none the less sinister in purpose and effect.

This boycott campaign centered around New York City. The 
Duplex Co, brought action against Deering and Bramby, individually 
and as business agents of district No. 15 of the International Asso­
ciation of Machinists, for an injunction to restrain the boycott. The 
defendants contended that the Clayton Act prevented the United 
States District Court for the Southern District of New York from 
granting an injunction against a labor union. The court adopted 
this view, dismissing the bill (247 Fed. 192). On appeal to the 
circuit court of appeals this decision was upheld (252 Fed, 722), 
and the Duplex Co. again appealed. In reversing the decision of 
the lower courts and granting an injunction to restrain the acts 
above noted Mr. Justice Pitney, delivering the majority opinion of 
the court, said in part:

The jurisdiction of the Federal court W'as invoked both by reason 
of diverse citizenship and on the ground that defendants were en­
gaged in a conspiracy to restrain complainant’s interstate trade and 
commerce in printing presses, contrary to the Sherman Antitrust Act , 
of July 2, 1890 (ch. 647, 26 Stat. 209). The suit was begun before, 
but brought to hearing after the passage of the Clayton Act of 
October 15, 1914 (ch. 323, 38 Stat. 730). Both parties invoked the 
provisions of the latter act, and both courts treated them as ap­
plicable. Complainant relied also upon the common law; but we 
shall deal first with the effect of the acts of Congress.

The judges agreed that the interference with interstate commerce 
was such as ought to be enjoined, unless the Clayton Act of October 
15, 1914, forbade such injunction.

That act was passed after the beginning of the suit, but more than 
two years before it was brought to hearing. We are clear that the 
courts below were right in giving effect to it, the real question being 
whether they gave it the proper effect. In so far as the act {a) pro­
vided for relief by injunction to private suitors, (J) imposed con­
ditions upon granting such relief under particular circumstances, 
and (c) otherwise modified the Sherman Act, it was effective from 
the time of its passage, and applicable to pending suits for injunction. 
Obviously this form of relief operates only in futuro, and the right 
to it must be determined as of the time of the hearing.

The Clayton Act, in section 1, includes the Sherman Act in a 
definition of “  antitrust laws,” and in section 16 (38 Stat. 737) gives 
to private parties a right to relief by injunction in any court of the 
United States against threatened loss or damage by a violation of the 
antitrust laws under the conditions and principles regulating the 
granting of such relief by courts of equity.
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That complainant’s business of manufacturing printing presses 
and disposing of them in commerce is a property right, entitled to 
protection against unlawful injury or interference; that unrestrained 
access to the channels of interstate commerce is necessary for the suc­
cessful conduct of the business; that a widespread combination exists, 
to which defendants and the associations represented by them are 
parties, to hinder and obstruct complainant’s interstate trade and 
commerce by the means that have been indicated; and that as a 
result of it complainant has sustained substantial damage to its 
interstate trade, and is threatened with further and irreparable loss 
and damage in the future is proved by clear and undisputed evi­
dence. Hence the right to an injunction is clear if the threatened 
loss is due to a violation of the Sherman Act as amended by the 
Clayton Act.

Looking first to the former act, the thing declared illegal by its 
first section (26 Stat. 209) is: “ Every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade or com­
merce among the several States, or with foreign nations.” The ac­
cepted definition of a conspiracy is, a combination of two or more 
persons by concerted action to accomplish a criminal or unlawful pur­
pose, or to accomplish some purpose not in itself criminal or unlawful 
by criminal or unlawful means. I f  the purpose be unlawful it may 
not be carried out even by means that otherwise would be legal; 
and although the purpose be lawful it may not be carried out by 
criminal or unlawful means. ‘

The substance of the matters here complained of is an interference 
with complainant’s interstate trade, intended to have coercive effect 
upon complainant, and produced by what is commonly known as a 
“ secondary boycott,” that is, a combination not merely to refrain 
from dealing with complainant, or to advise or by peaceful means 
persuade complainant’s customers to refrain (“ primary boycott” ), 
but to exercise coercive pressure upon such customers, actual or pros­
pective, in order to cause them to withhold or withdraw patronage 
from complainant through fear of loss or damage to themselves 
should they deal with it.

As we shall see, the recognized distinction between a primary and 
a secondary boycott is material to be considered upon the question 
of the proper construction of the Clayton Act. But, in determining 
the right to an injunction under that and the Sherman Act, it is of 
minor consequence whether either kind of boycott is lawful or un­
lawful at common law or under the statutes of particular States. 
Those acts, passed in the exercise of the power of Congress to regu­
late commerce among the States, are of paramount authority, and 
their prohibitions must be given full effect irrespective of whether 
the things prohibited are lawful or unlawful at common law or under 
local statutes.

Mr. Justice Pitney then quoted from two earlier decisions of the 
court, and continued:

It is settled by these decisions (Loewe v. Lawler, 208 II. S. 274, 
28 Sup. Ct. 301 [Bui. No. 75, p. 622], Eastern States Lumber Assn. v. 
U. S., 234 U. S. 600, 34 Sup. Ct, 951 [Bui. No. 169, p. 53]), that 
such a restraint produced by peaceable persuasion is as much within
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the prohibition as one accomplished by force or threats of force; 
and it is not to be justified by the fact that the participants in the 
combination or conspiracy may have some object beneficial to them­
selves or their associates which possibly they might have been at 
liberty to pursue in the absence of the statute.

Upon the question whether the provisions of the Clayton Act 
forbade the grant of an injunction under the circumstances of the 
present case, the circuit court of appeals was divided; the majority 
holding that under section 20, “ perhaps in conjunction with section 
6,” there could be no injunction. As to section 6, it seems to us its 
principal importance in this discussion is for what it does not author­
ize, and for the limit it sets to the immunity conferred.

The principal reliance is upon section 20. This regulates the 
granting of restraining orders and injunctions by the courts of the 
United States in a designated class of cases with respect to (a) the 
terms and conditions of the relief and the practice to be pursued, and 
(h) the character of acts that are to be exempted from the restraint; 
and in the concluding words it declares (c ) that none of the acts 
specified be held to be violations of any law of the United States. 
All its provisions are subject to a general qualification respecting the 
nature of the controversy and the parties affected. It is to be a u case 
between an employer and employees, or between employers and em­
ployees, or between employees, or between persons employed and 
persons seeking employment, involving or growing out of a dispute 
concerning terms or conditions of employment.”

The first paragraph merely puts into statutory form familiar 
restrictions upon the granting of injunctions already established and 
of general application in the equity practice of the courts of the 
United States. It is but declaratory of the law as it stood before. 
The second paragraph declares that “ no such restraining order or 
injunction” shall prohibit certain conduct specified—manifestly still 
referring to a “ case between an employer and employees, * * * 
involving or growing out of a dispute concerning terms or conditions 
of employment,” as designated in the first paragraph. It is very 
clear that the restriction upon the use of the injunction is in favor 
only of those concerned as parties to such a dispute as is described. 
The words defining the permitted conduct include particular quali­
fications consistent with the general one respecting the nature of the 
case and dispute intended; and the concluding words, “ nor shall any 
of the acts specified in this paragraph be considered or held to be 
violations of any law of the United States,” are to be read in the light 
of the context and mean only that those acts are not to be so held 
when committed by parties concerned in 46 a dispute concerning terms 
or conditions of employment.” I f  the qualifying words are to h^ve 
any effect, they must operate to confine the restriction upon the grant­
ing of injunctions, and also the relaxation of the provisions of the 
antitrust and other laws of the United States to parties standing in 
proximate relation to a controversy such as is particularly described.

The majority of the circuit court of appeals appear to have enter­
tained the view that the words “ employers and employees,” as used in 
section 20, should be treated as referring to “ the business class or 
clan to which the parties litigant respectively belong ” ; and that, as 
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there had been a dispute at complainant’s factory in Michigan con­
cerning the conditions of employment there—a dispute created, it is 
said, if it did not exist before, by the act of the machinists’ union in 
calling a strike at the factory—section 20 operated to permit mem­
bers of the machinists’ union elsewhere—some 60,000 in number—al­
though standing in no relation of employment under complainant, 
past, present, or prospective, to make that dispute their own and pro­
ceed to instigate sympathetic strikes, picketing, and boycotting 
against employers wholly unconnected with complainant’s factory 
and having relations with complainant only in the way of purchasing 
its product in the ordinary course of interstate commerce—and this 
where there was no dispute between such employers and their em­
ployees respecting terms or conditions of employment.

We deem this construction altogether inadmissible. Section 20 
must be given full effect according to its terms as an expression of the 
purpose of Congress. The extensive construction adopted by the 
majority of the court below virtually ignores the effect of the. quali­
fying words. Congress had in mind particular industrial controver­
sies, not a general class war.

Nor can section 20 be regarded as bringing in all members of a 
labor organization as parties to a “ dispute concerning terms or con­
ditions of employment” which proximately affects only a few of 
them, with the result of conferring upon any and all members—no 
matter how many thousands there may be nor howT remote from the 
actual conflict—those exemptions which Congress in terms conferred 
only upon parties to the dispute. That would enlarge by construction 
the provisions of section 20, which contain no mention of labor or­
ganizations, so as to produce an inconsistency with section 6, which 
deals specifically with the subject and must be deemed to express the 
measure and limit of the immunity intended by Congress to be inci­
dent to mere membership in such an organization.

To instigate a sympathetic strike in aid of a secondary boycott can 
not be deemed “ peaceful and lawful ” persuasion. The majority of 
the circuit court of appeals, very properly treating the case as in­
volving a secondary boycott, based the decision upon the views that 
it was the purpose of section 20 to legalize the secondary boycott u at 
least in so far as it rests on or consists of refusing to work for any­
one who deals with the principal offender.” Characterizing the sec­
tion as u blindly drawn,” and conceding that the meaning attributed 
to it was broad, the court referred to the legislative history of the 
enactment as a warrant for the construction adopted. Let us con­
sider this.

In the case of the Clayton Act the printed committee reports are 
not explicit with respect to the meaning of the u ceasing to patronize ” 
clause of what is now section 20. But they contain extracts from 
j udicial opinions and a then recent textbook sustaining the “ pri­
mary boycott,” and expressing an adverse view as to the secondary or 
coercive boycott, and on the whole are far from manifesting a pur­
pose to relax the prohibition against restraints of trade in favor of 
the secondary boycott.

Moreover, the report was supplemented in this regard b;y the 
spokesman of the House committee (Mr. Webb) who had the bill in 
charge. wThen it was under consideration by the House. The ques­
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tion whether the bill legalized the secondary boycott having been 
raised, it was emphatically and unequivocally answered by him in 
the negative. The subject,, he declared in substance or effect, was 
under consideration when the bill was framed, and the section as 
reported was carefully prepared with the settled purpose of exclud­
ing the secondary boycott and confining boycotting to the parties to 
the dispute, allowing parties to cease to patronize and to ask others 
to cease to patronize a party to the dispute; it was the opinion of the 
committee that it did not legalize the secondary boycott, it was not their 
purpose to authorize such a boycott, not a member of the committee 
would vote to do so; clarifying amendment was unnecessary; the sec­
tion as reported expressed the real purpose so well that it could not be 
tortured into a meaning authorizing the secondary boycott. This 
was the final word of the House committee on the subject, and was 
uttered under such circumstances and with such impressive emphasis 
that it is not going too far to say that except for this exposition of 
the meaning of the section it would not have been enacted in the form 
in which it was reported, In substantially that form it became lav/, 
and since in our opinion its proper construction is entirety in accord 
with its purpose as thus declared, little need be added.

Reaching the conclusion, as we do, that complainant has a clear 
right to an injunction under the Sherman Act as amended by the 
Clayton Act, it becomes unnecessary to consider whether a like re­
sult would follow under the common law or local statutes, there 
being no suggestion that relief thereunder could be broader than that 
to which complainant is entitled under the acts of Congress.

There was a dissenting opinion by Mr. Justice .Brandeis, with, 
whom concurred Justices Holmes and Clark, in which it was declared 
that in interpreting the Clayton Act the restrictive provisions should 
be made to apply to all employers and to all workingmen, whether in 
the employ of the former or not. They also stated that they believed 
the course of action of the union and its members was justified at 
common law.

L a b o r  O r g a n i z a t i o n s  -—  B o y c o t t  —  C o n s p i r a c y  —  I  in t e r f e r e n c e  
w i t h  E m p l o y m e n t -— D a m a g e s — Clarkson v. Laiblan et a l S t .  
Louis Court of Appeals, Missouri (Dec. 2, 1919), 216 Southwestern 
Reporter, page 1029.—Clarkson was a journeyman roofer by occupa­
tion and as such belonged to Local Union No. 1, International 
Brotherhood of Composition Boofers, Damp, and Waterproof 
Workers, of St. Louis and vicinity. After working as a roofer from 
1908 to 1906, Clarkson became a contracting roofer and thereby lost 
his membership in the union. In 1909 he sold out his business to 
the St. Louis Roofing Co. and secured employment with that com­
pany as a journeyman roofer. The union demanded that Clarkson be- 
discharged and not again employed by the company until all the 
union emplo7>7ees of the company who were out of work were re­
employed. This demand was made under a threat of calling a
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strike of the company’s workers and for that reason was complied 
with. Clarkson then applied for membership in the union on two 
separate occassions, but was each time wrongfully refused readmit­
tance to the union. Thereupon Clarkson undertook by contract to 
fulfill certain of the St. Louis Roofing Co.’s roofing contracts. When 
this was discovered by one Garvey, who was the business agent of 
the union, he went to the company and again threatened to call a 
strike of the company’s employees unless the company annulled its 
contracts with Clarkson. The company complied with the union’s 
demand as made by Garvey, who reported what he had done to 
the members of the union.

This action is brought by Clarkson against members of the union 
for damages for the interference with his contracts with the roofing 
company. The defendants demurred to the complaint but the de­
murrer was overruled and a decision was rendered by the St. Louis 
circuit court in favor of Clarkson. The union members appealed, 
and in affirming the decision the court of appeals said in part:

It is alleged that said roofers’ union and its officers and agents, 
being these defendants, did willfully and maliciously conspij-e to­
gether and with each other to prevent plaintiff from following his 
trade as a roofer, and have willfully and maliciously conspired to­
gether and with each other to cause plaintiff to lose his employment 
and contracts with said St. Louis Roofing Co., and that the said acts 
were malicious, and that by reason thereof plaintiff has been caused 
to lose his said employment and contracts with St. Louis Roofing 
Co., to his loss and damage.

We think the demurrer was well ruled, and that, where the de­
fendants, through their agent, as alleged, resorted to methods which 
in effect deprived the St. Louis Roofing Co. of its free will in the 
matter of carrying out the contract with plaintiff which it desired 
to do, in that case the acts of the defendants would be considered 
the proximate cause of the damage, and therefore as giving a cause 
of action. (Clarkson v. Laiblan et al., 178 Mo. App. 708, 161 S. W. 
660; Door Co. v. Fuelle, 215 Mo. 421, 114 S. W. 997.)

While the evidence in the record is conflicting as to the rules, 
customs, and usages of the union and also as to Business Agent 
Garvey’s authority, we think there is sufficient evidence in the record 
to uphold the verdict of the jury in behalf of plaintiff.

While it is true that there is no specific by-law of the union which 
conferred authority upon Garvey, the business agent, to order a 
strike, it does appear clearly from the evidence that it was his duty 
to visit the union shops at regular intervals to see that none but 
union men were employed, and according to the testimony of Mr. 
Laiblan, the president of the union, he (Garvey) was to use his own 
judgment.

As the evidence tended to show that these acts on the part of Gar­
vey were within the scope of his authority as business agent of the 
union, the officers and members of the union, being these defendants, 
were bound thereby.
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It follows from this that there was evidence in the case tending 

to support the allegations of the petition, and that the court did not 
err in failing to give defendants’ peremptory instruction to the effect 
that plaintiff could not recover.

Defendants make the further point that the punitive damages 
assessed are excessive. The verdict was for the sum of $1,200 puni­
tive damages and $55 compensatory damages. It appeared that this 
cause has been before-three juries, and that each of the juries ren­
dered a verdict in behalf of the plaintiff, and in each case for dam­
ages in sums larger than was given in the present verdict. The acts 
of the defendants, through Garvey, the business agent, were neces­
sarily humiliating and annoying to the plaintiff. There are eight 
defendants to bear the burden of this, verdict, We do not think that 
the verdict under the circumstances is excessive.

We rule that the case was fairly tried under proper instructions. 
Finding no reversible error in the record, the commissioner recom­
mends that the judgment be affirmed.

This case is based upon the same facts as to the suit for injunction 
as in Clarkson v. Laiblan et al:, 178 Mo. App. 708, 161 S. W. 660 
(Bui. 169, p. 313), reference to which was made in the foregoing 
decision.

L a b o r  O rg a n iz a t io n s — B o y c o t t — C o n sp ira cy — M o n o p o ly — R e ­
s t r a in t  o f  I n t e r s t a t e  C om m erce— S w itch b o a rd  M a n u fa c t u r e r s —  
Boyle et al. v. United States, United Stoles C ircu it Court of A p ­
peals, Seventh C ircuit (A p r. 4, 1919), 259 Federal Reporter, page 
80S.— M ich ael B oy le  and variou s other m em bers o f  la b or  unions to ­
gether w ith  certain  m anufacturers w ere in d icted , tried , and con v icted  
o f  u n la w fu l con sp iracy  and v io la tion  o f  the Sherm an A n titru st A c t  
(J u ly  2, 1890, ch. 647, 26 Stat. 209).

Prior to 1909 manufacturers of electrical switch and panel boards 
outside of both Chicago and Illinois sold and shipped their appliances 
in interstate commerce, finding a market in Chicago. In 1910 the 
employees and the electricians of employers located in Chicago and en­
gaged in the manufacture of switch and telephone panel boards 
organized and struck to unionize the businesses. Some employers 
held out, others gave in. The employers protested against the union 
wage scale, declaring that if adopted they could not meet competi­
tion with outside firms which employed nonunion labor. Thereupon 
certain employers and the labor unions entered into an agreement 
whereby the former were to adopt the union wage scale and the 
latter were to undertake to bring about a condition which would 
make it imposssible for any but union-made switchboards and panels 
to be installed in Chicago. In furtherance of this agreement the 
labor unions caused the destruction of switchboards brought into the 
State and made by nonunion labor; they also refused to install any
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but union-made appliances or to operate them. The result was that 
it became imposible for switchboards and panels not made in Chicago 
and by union labor to be installed or used. The defendants appealed 
from the judgment of conviction. In affirming the judgment of the 
district court the court of appeals said in part:

Section 1 of the antitrust act reads:
“ Every contract, combination in the form of trust or otherwise, or 

conspiracy in restraint of trade or commerce among the several 
States, or with foreign nations is hereby declared to be illegal.”

That the parties entered into a combination, that they reduced their 
agreement in part to writing is conceded. That the parties combined 
to restrain the shipment of commodities from points outside of the 
State of Illinois to the city of Chicago is fairly inferable from a part 
of the written agreement. The employers were anxious to avoid 
competition from nonunion shops. The employees desired to union­
ize the shops. They agreed that:

66 This increase in scale is to go into effect only in case the party 
of the second part has succeeded before October 1, 1911, in bringing 
about a condition which will permit of none but union label switch­
board work to be installed in the city of Chicago.”

While the practices by which the second party was to bring ^bout 
this result were not set forth, it is at least inferable even from this 
agreement alone that outside made switchboards would not be in­
stalled in the city of Chicago.

The reasons which actuated the parties to thus conspire and com­
bine may have been and doubtless were quite different. The manu­
facturer was induced to enter into the agreement because of a desire 
to eliminate competition. He also wanted to settle his labor prob­
lem. The representatives of the unions were actuated by a different 
motive. But it was not the motive, but the common and concerted 
action of the parties for the unlawful purpose of restraining inter­
state commerce for which plaintiffs in error were indicted and con­
victed.

Nor was the Government barred by the statute of limitations. 
Plaintiffs in error were not tried for entering into the written con­
tract of April 1, 1911, but were convicted of the unlawful conspiracy 
to restrain trade which was a continuing conspiracy or combina­
tion. While the parties entering into such unlawful combination 
might have withdrawn from such combination and thereby have re­
lieved themselves from further liability, and the statute of limita­
tions would have begun to run from the time of such withdrawal, 
yet it required some affirmative act on the part of the conspirators 
to avoid the liability which their entry into the combination created.

Complaint is also made because of the admission of evidence over 
objection. The Government introduced testimony showing that 
plaintiff in error Boyle on various occasions made builders pay him 
considerable sums of money under threat of a strike or a boycott. 
For example*, one witness testified that he had paid Boyle $500 to get 
a certain switchboard installed; another, that Boyle exacted of him 
$3,000 in order that he might install a certain switchboard; and still 
another testified that Boyle required a church to pay $200 as a pen­
alty for installing certain electrical apparatus. Still another witness
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testified that Boyle exacted a payment of $20,000 in order to get im­
munity from strikes, etc,, paid at a time when there was no difficulty 
whatever between the builder and the employees. Plaintiffs in error 
contend that this evidence was Dot only inadmissible but highly 
prej udicial to their cause.

That srfch testimony, if erroneously admitted, was prejudicial must 
be conceded. For it requires no stretch of the imagination to con­
ceive of a jury taking a prejudice against a party who is thus pic­
tured in the role of a blackmailer, a highwayman, a betrayer of labor, 
and a leech on commerce. But the test of admissibility does not turn 
upon its effect upon the jury, but on its relevancy to the issues made 
by the charges set forth in the indictment,

The Government charged a conspiracy or combination to restrain 
interstate commerce. A prima facie case of conspiracy was estab­
lished. Boyle was one of the coconspirators. As the object of the 
conspiracy, switchboards and panel boards made outside of Chicago 
were not to find a market in the city of Chicago. This object—this 
interference with interstate commerce—was to be brought about by 
threatened strikes, by boycotts, or by the exaction of graft to pre­
vent strikes and boycotts. What more direct or immediate restraint 
upon the sale and installation of switchboards and panel boards made 
outside of Chicago than a burden of $3,000 or $5,000 upon the builder 
who sought to install them ? It was as effective a means of prevent­
ing their installation in Chicago as threatened strikes, The testi­
mony was receivable as an act of one of the coconspirators in further­
ance of the object of the conspiracy.

The judgment is affirmed.

Labor O r g a n i z a t i o n s  —  B o y c o t t  —  C o n s p i r a c y  —  M o n o p o l y  —  
R e s t r a i n t  o f  I n t e r s t a t e  C o m m e n c e — T il e  D e a l e r s ’ C o m b i n a t i o n -—  
Belfj et al. v. Urated Staves, United States Circuit Court of Appeals, 
Third Circuit (June 18, 1919), 259 Federal Reporter, page 822,— 
The tile industry has been divided into three classes, (1) the manu­
facturer, (2) the dealer, and (3) the tile setter. In Philadelphia 
about 90 per cent of the tile dealers formed themselves into a 
trade combination known as the Philadelphia Tile, Mantel & Grate 
Association. The tile setters in Philadelphia and vicinity were or­
ganized as a labor union and had in its membership nearly all the 
tile setters in the vicinity.

The dealers’ association entered into a written agreement with the 
labor union covering hours of labox*, wage scales, etc. It was also 
agreed, but not in writing, that the dealers would employ none other 
than union tile setters and that the union members would not set tiles 
for dealers who were not members of the association, and further­
more they agreed not to set the tiles of any manufacturer who sold 
tiles to a nonmember dealer. All the tile manufacturers except one 
wTere located outside of Pennsylvania. The dealers and the members 
of the labor union were charged and convicted of unlawful con­
spiracy in restraint of interstate trade under the Sherman Antitrust
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Act (July 2, 1890, ch. 647, 26 Stat. 209), ancl they appealed. In 
affirming the judgment the court said in part:

The defendants, who are tile dealers engaged in the retail tile busi­
ness in Philadelphia and vicinity, had joined together and associated 
themselves in a trade organization known as the Philadelphia Tile, 
Mantel & Grate Association, ostensibly for the correction of trade 
abuses and evil practices and the promotion of sound business poli­
cies. This association, though admittedly a trade combination, was 
not regarded by the trial court to be in and of itself a combination 
violative of the Federal statute against unlawful restraints and 
monopolies. The controversy, therefore, concerns not the unlawful­
ness of the combination but the unlawfulness of the conduct of some 
of its members in carrying out its conceivably lawful purposes. This 
conduct consisted, as it is alleged by the indictment, in excluding 
trade competitors from membership in the association, in the refusal 
of association dealers to buy tiles from manufacturers that sold tiles 
to nonmember dealers, and in entering into agreements with a tile 
setters’ labor union, whereby association dealers obtained from the 
union, first, preference over nonmember dealers in the employment 
of union tile setters, and, second, a promise by the union to supply no 
tile setters to tile dealers outside of the association, thereby creating 
a boycott of nonmember tile dealers by making it impossible for them 
to get materials for their business and labor with which to carry 
it on.

As all tile manufactories in the country save one are located in 
States other than the State of Pennsylvania, an interference with 
commerce caused by the refusal of tile setters to set tile and of tile 
manufacturers to sell tile is necessarily interstate in character. The 
jury having found that the defendants had by their acts restrained 
commerce, and that restraint being of commerce that was interstate 
in character, the only question for us to decide is whether the re­
straint to interstate commerce thus occasioned by the defendants was 
so indirect and remote that the trial judge should have declared as a 
matter of lav/ that it was not such restraint as is contemplated by the 
statute.

It is sufficient to say that we believe the acts charged against the 
defendants named in the judgment now under review—over and be­
yond the articles of association by which they were bound and the 
written contract with the labor union into which their association 
had entered—were such, if committed, as did have a direct and im­
mediate effect upon interstate commerce in tiles, resulting in its un­
lawful restraint.

The judgment of the court below was therefore affirmed, with costs, 
except as to two defendants, as to whom the judgment was reversed 
and a new trial granted, there being an apparent lack of evidence to 
sustain their conviction.

L a b o r  O r g a n iz a t io n s — C o l le c t iv e  A g re e m e n ts— B r e a c h  b y  E m ­
p lo y e e s — D am ages— N  ederlandsch Amerikaansche Stoomvaart Maat- 
schappij v. Stevedores and Longshoremen's Benev. Soc. et al.. United
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States D istrict Court, Eastern D istrict of Louisiana (A pr. 6,1920), 
Federal Reporter, page 897.—This is an action in the form of a libel in 
personam for .damages for the breach of a contract brought by the 
plaintiff (better known as the Holland-American Line) against the 
Stevedores and Longshoremen’s Benevolent Society and the Long­
shoremen’s Protective Union Benevolent Association. The two de­
fendants are labor unions, one composed of white men and the other of 
colored men. The two unions entered into a contract with all ship 
agents and employing stevedores at the port of New Orleans for a 
period of three years, fixing the hours of labor and the price per hour, 
with provisions for extra pay for certain cargoes, overtime, night 
work, and Sunday labor. Labor was to be divided equally between the 
two unions and nonunion labor was to be employed only when union 
labor could not be had. The stevedores’ foremen were all to be 
union members. The regular rate for ordinary cargoes was 80 cents 
per hour. A steamship of the plaintiff, the steamship Am steldi]hs 
put into port with an ordinary cargo of kainit, an ingredient used 
in making fertilizers. Union men started to unload the vessel at 
the usual rate of 80 cents per hour for such cargoes and quit at the 
regular time on Saturday. On Monday morning, however, con­
trary to the provisions of their contract, they refused to return to 
work unless they were paid 90 cents per hour. The presidents of 
the unions could not make the men return to work and nonunion 
men would not work where union men were striking. The ship was 
delayed in unloading for seven days, when finally the union men 
returned to work. The Holland-American Line is suing for damages 
for demurrage. In awarding judgment in the plaintiff’s favor Dis­
trict Judge Foster rendered the following decision:

The contract is inartificially drawn and in terms imposes no obli­
gation on respondents to furnish labor. It must be given a reasonable 
construction, however, and so as to maintain its validity, if possible. 
The contract absolutely binds all of the ship agents and employing 
stevedores of the port of New Orleans to employ none but members 
of the respondent unions, if they are available. By it the respondents 
establish the principle of collective bargaining, obtain the closed 
shop, 44-hour week, extra rates of pay for overtime, and their own 
working conditions, all that union labor, so far, has ever contended 
for. I think the contract is valid and imposes the reciprocal obliga­
tion on respondents to work according to the contract in good faith. 
There is no doubt the action of the men was arbitrary and amounted 
to a breach of the contract.

It is shown that the officers of the unions have no control whatever 
over the members. There is no provision in the by-laws by which 
they may be suspended, or expelled, or disciplined in any way, for 
refusing to abide by the contract. The contract and the award of the 
national adjustment commission were not accepted and did not be­
come binding on the unions until ratified by general meetings of all
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.the members. It is shown that some of the men who quit work did 
not seek employment elsewhere, but remained in the vicinity of the 
vessel. The foreman, a member of the union, did not seek to employ 
nonunion men. He testified nonunion men will not work when union 
men are on strike. The action of the union men in this case had all 
the elements of a strike. Considering the control exercised over the 
nonunion men, the fact that the foreman was a member of the union, 
whom the stevedore was forced to employ, and that union men were 
available, though unwilling to work, I think the testimony of the 
foreman is conclusive, though there is some testimony of a general 
character that nonunion men might have been secured. Under these 
conditions the respondents are responsible for the action of a consid­
erable number of their members, as here shown.

This brings up the question of damages. Undoubtedly the ship 
was delayed and demurrage accrued; but this might have been 
avoided by paying the extra wages demanded. The recovery should 
be confined to what it would have cost for additional wages to unload 
the ship at the rate demanded. As the evidence is not certain on that 
point, the case will be referred to a commissioner to ascertain the 
damages. Libelant to have a decree for that amount, with interest 
at 5 per cent from date of decree until paid. Respondents to pay 
all costs, to be divided between them equally.

Labor Organizations— Collective Agreements— Decision o f 
War Labor Board—Retroactive Pay—P arker et al. v. F irs t  Trust 
&  Savings Bmnk et al., United States C ircu it Court of Appeals, 
N inth C ircu it (Sept. 7, 1920), 266 Federal Reporter, page 961.—The 
motormen and conductors of the Spokane <& Inland Empire Rail­
road Co., Washington, belonged to the Amalgamated Association of 
Street and Electric Railway Employees, a union and a corporation. 
The employees worked under an agreement made in July, 1918, with 
the railroad by which the scale of wages, etc., were fixed and which 
provided that the contract could be terminated upon 30 days’ writ­
ten notice. On July 8, 1919, the employees gave notice that they 
wanted the agreement reopened to fix a new wage scale. The com­
pany refused to increase the wages and the employees submitted the 
case to the War Labor Board, but the railroad refused to appear 
before or have any dealings with that board. The board recom­
mended an increase in wages, but the company would not grant the 
increase. Later it made a fiat increase in wages, but would not make 
it retroactive. The railroad went into the hands of a receiver, and 
the employees filed this claim against it for their “ back pay ” on 
the basis of the award of the War Labor Board. The claim was 
disallowed and the employees appealed. In affirming the decision 
the court said, in part:

We find, it impossible to arrive at the conclusion that the contract 
of employment between the association and the railroad company
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was terminated upon the expiration of the 30 days’ notice, and that 
from the expiration of such notice the men became entitled to re­
cover as upon a quantum meruit. Even though the course pursued 
under prior similar contracts was that, when differences arose, ad­
justments of wages operated retroactively in favor of the men. the 
evidence as to this particular contract affirmatively shows that one 
of the parties positively refused to yield to any relinquishment, 
and stated as a ground inability to pay increased wages.

Nor can it be held that the railroad company was bound by the 
decision of the War Labor Board, for it is proven beyond all ques­
tion that the representatives of the company always declined to 
submit the question of wages to the War Labor Board. The cir­
cumstance that the company refused to appear before the board, 
and that it refrained from having any communication with it, 
but strengthens the conclusion that the railroad company did not 
intend to subject the matter to the arbitrament of that board. And 
as further evidence that the contract was kept alive we have the 
circumstance that the men continued to work, accepted wages pro­
vided for under the scale embodied in the contract of February 10, 
1918, and never made any agreement for increased wages with the 
company.

Labor Organizations — Collective Agreements — Legality— u P olicy  o f U n ion ”—Closed Shop-—8 Mushy v. O^Neil et al., Su­
preme Judicial Court of Massachusetts (Feb, 4? 1919), 121 North­
eastern Reporter, page 790.—David Shinsky, who is a shoe laster, 
was expelled from the United Shoe Workers of America and from 
the local union of that association in the city of Lynn. He there­
after sought employment in that city. He was refused employment 
by two employers on the ground that they had made agreements 
with the United Shoe Workers whereby they agreed to hire only 
union labor so long as the union could supply the requisite help. A  
third one, after employing him, discharged him upon learning that 
he did not belong to the union; the reason given was that it had a 
price-list agreement with the union and was not desirous of dis­
pleasing the union and causing a strike. Shinsky brought action 
against the members of the union; the case was submitted to a 
master, who reported, whereupon the superior court dismissed the 
bill. The master’s report was not excepted to. He found that the 
policy of the union was to secure all the work possible for its mem­
bers rather than iave it go to unaffiliated workers and to obtain 
the highest possible prices for their work. It was also declared to 
be the policy of the union to secure and increase the number of 
closed shops. It was also found that the union endeavored to make 
members such workmen as were employed but who were not already 
members. I f  they were unsuccessful, they notified the employer. In
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affirming the decree dismissing the bill the court, speaking through 
Judge Loring, said in part:

The plaintiff’s contentions on these findings is that the master 
has found that a part of the general policy of the union is legal and 
part illegal; that it follows from this that the policy as a whole is 
illegal.

We are not able to accede to this contention of the plaintiff. It 
is established that workmen can combine to get the advantage of bar­
gaining for their common benefit in respect to the terms and condi­
tions upon and under which they should work. It is further estab­
lished that if they are successful in getting the bargain they wish 
they can insert in the agreement setting forth that bargain a clause 
providing that all work of the employer shall be given to them or 
that a preference shall be given to them in the employment of work­
men. So much is established. Workmen can not hope to secure the 
advantages of bargaining for the common benefit unless their com­
bination, their organization, their union (call it what you please) 
is a large and a strong one. If any member of the combination or 
union were to testify that he did not wish “ to enlarge and strengthen 
the union organization,” no one would believe him. No one would 
believe‘ that a member of a union organized to secure the advan­
tages of bargaining for the common benefit could hope to succeed 
unless all the members of the union did their best “ to enlarge and 
strengthen the union organization.” So far as this finding of the 
master is concerned we are of the opinion that the policy of the 
United Shoe Workers of America “ to enlarge and strengthen the 
union organization ” is an incident, and a necessary incident, to a 
successful combination to secure the advantages of bargaining for 
the common benefit. What we have said with respect to this finding 
of the master is equally true of the other finding relied upon by 
the plaintiff, namely, “ a part of the policy of the union is to secure 
and increase in number what are sometimes called 4 closed shops.’ ” 
We understand by this that the master means that it is the policy 
of the United Shoe Workers of America “ to secure and increase 
in number” shops where the employer agrees to give all the work 
to members of the union, or at any rate to make a preference in their 
favor in employing workmen.

A union which has an agreement with an employer providing 
(inter alia) that all the work shall be given to the members of the 
union or that a preference shall be given to members of the union 
in employing workmen would open itself to serious criticism if it 
refused to admit to membership men qualified to perform the work 
done by members of the union in question. By having as a part of 
its policy “ the custom” of not refusing membership to workmen 
who wish to join such a union avoids subjecting*itself to this criti­
cism. We are of the opinion that the finding of the master here 
relied upon can not be taken to mean anything more than this.

L a b o r  O r g a n iz a t io n s — C o l le c t iv e  A g r e e m e n ts— M o n o p o lie s —  
I n t e r f e r e n c e  w i t h  E m p lo y m e n t— Reihing  v. Local Union No. 52, 
International Brotherhood of Electrical W orkers, Court of E rro rs
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and Appeals of New Jersey (Mar. l y 1920), 109 Atlantic Reporter, 
page 367.—Edward Reihing was employed by George R. Royce as 
an electrician. The defendant union had entered into agreements 
with the greater number of master electricians* in the city of Newark, 
of whom Royce was one, whereby the unions agreed to furnish and 
the master electricians to employ only such persons as were members 
of the union. The agreement was in effect a written understanding 
of collective bargaining. The sections of this contract which are of 
particular interest in this case are as follows:

Section 7, which provides:
“ No man not a member of the I. B. E. W. (the defendant) and 

holding a working card of permit from this local union, shall be em­
ployed at any time by the party of the first part (the contractor) at 
electrical work, except work covered and controlled by another local 
union of the I. B. E. W.”

u Section 9. Labor shall not be furnished to any one not a regular 
electrical contractor unless the prevailing rate for labor charged by 
the electrical contractor is paid for the same.”

u Section 11. Any firm, corporation, or individual engaged in the 
electrical contracting trade refusing to sign this agreement will be 
considered unfair by this local union.”

Reihing applied for membership in the union and was given a 
temporary card. Upon his failure to pass the necessary entrance ex­
amination this card was withdrawn from him and he was refused 
membership in the union. Reihing claims that the union interfered 
with his employment and that Royce discharged him because he did 
not belong to the union, but the court found that proof of this u mani­
festly failed.” He also claimed that the contract between the union 
and Royce was in violation of P. L. 1913, p. 25, ch. 13, which is the 
New Jersey antimonopoly law. The trial court entered a judgment 
of nonsuit against the plaintiff and he appealed. In affirming the 
decision the appeals court said in part:

The statute in question is one of those popularly known as the 
“ seven sisters ” or “ antitrust laws.” The title is an act to define 
trusts, and to provide criminal penalties and punishment of cor­
porations, to promote free competition in commerce and all classes of 
business, etc. It speaks in terms of business or commerce, produce, 
merchandise, or commodity. It provides for a penalty. The offense 
is a misdemeanor. In addition to such punishment provided on con­
viction of a misdemeanor, the charter of an offending corporation 
may be revoked by the attorney general of the State. It does not 
jorovide for the recovery of damages by a civil action. It is quite 
clear that the case under consideration is not brought within the 
terms or spirit of that statute. This is the only point considered or 
decided by the court. The statute in question, therefore, does not 
help the plaintiff’s case.

It is urged, even though the above statute is not applicable, the 
case is controlled by our decision in the case of Brennan v. United
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Hatters, 73 N. J. Law, 729. 65 Atl. 165, and by the case of Connors v. 
Connolly in the Supreme Court of Errors of Connecticut, 86 Conn. 
641, 86 Atl. 600, and under those cases a right of action can be main­
tained under the common law. This case is clearly distinguished 
from those cases on essential points. They are not applicable. In 
the former, the gist of the action was the damage caused to the plain­
tiff by an unwarranted interference with him, in his employment as a 
hatter. That case is cited with approval in the Connors case.

We conclude that it was not error for the trial court to enter a judg­
ment of nonsuit. The judgment is therefore affirmed, with costs,

L a b o r  O r g a n iz a t io n s  —  C o l le c t iv e  A g re e m e n ts  —  S tr ik e s — R e ­
f u s a l  t o  W o r k — L ia b i l i t y  o n  S u r e t y  B on d — Uden v. Schaefer 
et al.. Supreme Court of Washing ton (Mar. 22, 1920), 188 Pacific 
Reporter, page 395.—The contracting plumbers of Seattle, Wash., 
were associated together under an organization known as the Seattle 
Plumbing and Heating Engineers’ Association. Schaefer, the de­
fendant, was a member in good standing in this association. The 
association had agreed with the plumbers’ unions not to employ any 
plumbers who were not members of the union, and the unions agreed 
that none of their members would work for anyone who was not a 
member of the association.

One Uden was building an apartment house and called for bids 
from members of the association to install the heating and plumbing. 
All the bids were too high. Schaefer afterwards reduced his bid 
from $19,000 to $17,000 and came to an understanding with Uden. 
In accordance with the usual custom Schaefer furnished a surety 
bond for the penal amount of $3,000, which Uden accepted. The 
surety was the Maryland Casualty Co. Among other things the 
bond provided that “ the surety shall not be liable for any damages 
resulting from so-called strikes or labor difficulties, or from mobs, 
riots, fire,” etc.

For the manner in which Schaefer procured his contract with Uden 
he was suspended from membership by the engineers’ association. 
When this became known to the unions, Schaefer’s plumbers left him 
and he was unable to secure other plumbers, either union or nonunion. 
As a result of this condition he forfeited his contract and Uden sued 
him and his surety for the difference between the price in Schaefer's 
contract and the lowest price by which the job could be done under 
a new contract. The Maryland Casualty Co. contends that it is not 
liable because the failure to fulfill the contract was due to a strike or 
labor difficulty. The court held the surety liable, saying in part:

In our opinion, the facts do not exonerate the appellant from the 
obligations of its bond. In the common acceptation of the term, it is 
not a “ strike ” for the workmen of an employer to quit his emplo}r- 
ment and go elsewhere, without any intention of returning; nor is it
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a 44 strike ” for workmen to refuse to enter into the employment of a 
particular contractor. A 44 strike,” in such common acceptation, is 
the act of quitting work by a body of workmen for the purpose of 
coercing their employer to accede to some demand they have made 
upon him, and which he has refused; but it is not a strike for work­
men to quit work, either singly or in a body when they quit without 
intention to return to the work, whatever may be the reason that 
moves them to do so. It is a matter of common knowledge that 
during the late war period mam/ employers of labor, because of the 
great demand for labor had difficulty in employing and keeping a 
sufficient number of workmen. Many of such employers lost work­
men in considerable numbers, who had long been in their employ­
ment, and for a time had practically to suspend operations. No one, 
however, supposed that the quitting of these workmen constituted a 
u strike.” Schaefer’s situation here was not different. By his own 
act he had placed himself in a position where certain workmen could 
not remain in or enter into his employment without violating their 
agreement, and others he could not obtain, and in no sense can this 
be denominated a strike.

The addition of the phrase 44 labor difficulties ” to the term 44 S’o- 
called strikes ” does not enlarge the meaning of the latter. It is 
rather definitive than expansive of it. In other words, the phrase 
is but explanative of the meaning of the word 44 strike,” and any act 
of the workmen which would not constitute a strike would not con­
stitute a labor difficulty.

The judgment is affirmed.

L a b o r  O rg a n iz a t io n s —-C on sp ira cy — E x t o r t io n — B la c k l i s t in g  o f  
E m p lo y e rs—People v. Curran et al., Supreme Court of Illin o is  (Dee, 
13, 1918), 121 Northeastern Reporter, page 637.-—The defendants 
were members and business agents of labor unions—the Painters’ 
District Council, the Glaziers’ Union, the Wood Finishers’ Union, 
and the Fixtures Hangers’ Union. The facts in the case as found 
by the court were in brief as follows:

These unions maintained a headquarters in the balcony of a saloon, 
where they had desks and telephone booths. Whenever an employer 
of labor in the city violated some rule or requirement of the unions 
he was notified to pay a certain sum of money to said unions. I f  
he refused, the plate glass in his store was broken, and when he went 
to a glass dealer to have it replaced they refused to replace it and 
directed said employer to the saloon where the unions maintained 
their headquarters. When the employer went to said headquarters 
he was informed that he must pay a certain sum of money, usually 
larger than the first demand. The violation by the employer of the 
union rules or requirements in many cases was unintentional, or a 
very minor offense, or really no offense at all, but merely fancied 
on the part of the members of the unions. Some of the rules were 
unreasonableo Isadore Hoffman employed an electrician who showed
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a card of Union Local 376, which had seceded from one union and 
had formed another, which was unknown to Hoffman. The union 
which took its place, Local 134, claimed that Local 376 was irregular. 
For this act Hoffman was required to pay $300, and when he refused 
his glass windows were broken. Before he could get new windows 
he was compelled to pay $400. A charge of conspiracy was brought 
against 25 of the members of these unions in an indictment contain­
ing 16 counts charging conspiracy at common law. Fourteen were 
convicted, 2 paid their fines, and the remaining 12 appealed. In 
affirming the convictions the court said, in part:

The principal objection is that, as the counts contain the essentials 
of an offense under the Criminal Code (Hurd’s Rev. St. 1917, ch. 33, 
secs. 1-594), they should have concluded against the form of the 
statute. If an act is an offense both against the common law and 
the statute, the prosecutor may proceed under either the statute or 
the common law, or both. It was not necessary, to constitute the 
offense of conspiracy at common law, that the object of the conspiracy 
should constitute a criminal act, but it was sufficient that the object 
was unlawful though not indictable. The court did not err in 
denying a motion to quash the indictment or any count thereof.

It is argued that the court erred in ruling on the admission of 
evidence. There was evidence, already stated, of more than 50 cases, 
all substantially alike, and the objection is that there was no evidence 
connecting any of the defendants with the breaking of glass and 
smashing the windows. Some of the counts charged a conspiracy 
against persons to the grand jurors unknown, and it was proper to 
prove all the instances if they implicated the plaintiff in error* 
Where certain events having a natural connection follow each other 
frequently with uniformity, the necessary inference is that they are 
referable to the same cause. The evidence was that the black list was 
made, the windows broken, the dealers in glass refused to furnish 
glass and directed the owner to the saloon where the plaintiffs in 
error, who made the blacklist, made their headquarters, and extorted 
money from him as a condition of removing his property from the 
list and having his glass reset. These facts lead to the irresistible 
conclusion that they were all parts of one systematic scheme and that 
the breaking of the glass was caused by the plaintiff in error.

It is claimed that the court erred in not requiring the people to 
elect upon which count or counts they would proceed. The con­
spiracies charged in the various counts were different parts of one 
conspiracy, and the right to demand an election does not exist in 
such a case. (Andrews v. People, 117 111. 195, 7 1ST. E. 265.)

L a b o r  O rg a n iz a t io n s  —  C o n sp ira cy — L ia b i l i t y  f o r  Damages-—  
T o r t s  o f  M em bers— United Mine Workers of Am erica et al. v. Coro­
nado Coal Co. et ad., United, States C ircu it Court of Appeals, Eighth  
C ircu it (A pr. 28, 1919), 258 Federal Reporter, page 829.— T h is  case 
first cam e up fo r  hearin g  b e fo re  the c ircu it cou rt on  a dem urrer in  
1916, w hen the action  was instituted b y  D o w d  as receiver fo r  certain
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coal mines against the United Mine Workers of America. The de­
murrer was dismissed and a trial ordered. The present case was an 
action for damages for the destruction of property by the United 
Mine Workers. Dowd, who had represented nine coal-mining cor­
porations whose stock was all controlled by one company, was suc­
ceeded by the Coronado Coal Co. et al. The nine coal-mining com­
panies operated mines owned or leased by them in Arkansas and 
maintained what is called an “ open shop.” The companies refused to 
sign agreements with the labor unions to unionize their mines.

The United Mine Workers of America, the defendant, is an inter­
national association of coal mine workers, the national headquarters 
of which is in Indianapolis, Ind. This association is composed of a 
national or controlling union, under which there are district unions, 
and under the latter, local unions. It was and is the policy of the 
united mine workers eventually to bring about the operation of all 
mines by union labor, and it devoted its energies to this end.

After repeated but unsuccessful attempts by the United Mine 
Workers to get the plaintiff mining companies to agree to operate 
their mines with only union labor, the mine workers proceeded to do 
what they could to coerce the companies to accede to their wishes. 
Incidents of violence occurred against the property and employees 
of the plaintiff mines, and an injunction was sought and secured. 
The injunction, however, seems to have had little effect upon the 
mine workers’ activities. The unions held several conventions at 
which they declared it to be their purpose either to make the mines 
using nonunion labor to unionize their mines or to put them out of 
business.

The union later purchased arms and ammunition in considerable 
quantities and distributed them among the union miners of the dis­
trict where plaintiffs’ mines were located. An attack was made by 
the union miners upon the property and employees of the plaintiffs’ 
mines. The mine property was dynamited and burned and many 
employees were injured, some being killed, and the action for dam­
ages followed.

The case was submitted to a jury which rendered a verdict for the 
plaintiffs in the sum of $200,000, which was trebled under the pro­
visions of the Sherman Antitrust Act. Interest was also awarded 
from the date of the destruction of the property to the date of the 
judgment. The United Mine Workers appealed, urging 184 assigri- 
ments of error. The judgment was affirmed in every particular ex­
cept the interest, which was ordered to be remitted. The opinion is 
in part as follows:

The defendants insist that it was error to hold the unions which 
were made defendants as entities, against which an action could be 
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instituted, process had, and judgment recovered; they being unincor­
porated labor unions.

This question was determined by this court on the former hearing, 
sub nomine Dowd v. United Mine Workers of America, 235 Fed. 
1, 148 C. C. A. 495 [Bui. 224, p. 168], and it was there held that 
under the Sherman Antitrust Act these unincorporated unions may 
be sued by one injured in his business or property by reason of any­
thing done which is forbidden by the Sherman Act. That decision 
is the law of the case, and cannot now be again reviewed.

Other contentions were then considered and rejected, after which 
the court said:

The objection to the introduction of the United Mine Workers’ 
Journal is equally untenable. The secretary of the organization 
testified that—

“ It is the official publication of the organization, published by 
authority and under the supervision of the International Executive 
Board of the United Mine Workers of America ; that its editor is 
appointed by the president of the International Union.”

Therefore the editorials, which were published in almost every 
issue of the Journal, must be deemed the acts of the organization. 
They were clearly admissible. As the action is one for conspiracy, 
the law permits great latitude in the introduction of evidence tend­
ing to establish the conspiracy and connecting those advising, en­
couraging, aiding, abetting, and ratifying the overt acts committed 
for the purpose of carrying into effect the objects of the conspiracy.

The main issue in this cause, so far as the national organization 
and its officers were concerned, was whether the torts committed by 
some of the defendants were in pursuance of an unlawful conspiracy 
to compel the plaintiffs and other coal mine operators to unionize 
their mines, and were authorized, encouraged, advised, and, if not 
authorized, ratified by the national organization and its officers, after 
they had been committed. The court did not err in admitting these 
journals m evidence. (Clune v. United States; 159 U. S. 590, 593, 16 
Sup. Ct. 125 [Bui. No. 2, p. 213] ; Hitchman Coal Co. v. Mitchell, 
245 U. S. 229, 249, 38 Sup. Ct. 65 [Bui. No. 246, p. 145] ; Louie v. 
United States, 218 Fed. 36, 41,134 C. C. A. 58.)

That corporations, and this association must be treated as such in 
this action, are liable for the torts of their members or employees, 
when encouraged in the commission of them, or if ratified thereafter, 
is well settled. (Philadelphia etc. R. R. v. Quigley, 62 U. S. (21 
How.) 202; Denver etc. Ry. v. Harris, 122 TT. S. 597, 7 Sup. Ct. 
1286; Stewart v. Wright, 147 Fed. 321, 327, 77 C. C. A. 499.)

The admission in evidence of the indictment and pleas of guilty of 
some of the defendants, members of the local unions, for the destruc­
tion of this property, was clearly proper against those defendants, as 
adinissions made by them, and if their unlawful acts were applauded 
and approved by their codefendants, after having encouraged them 
in their unlawful acts, such approval is a ratification of these unlaw­
ful acts, and makes them liable. (Loewe v. Lawler, 208 TT. S. 274, 28 
Sup. Ct, 301 [Bui. No. 75, p. 622].)

Whether the acts of those defendants amounted to a ratification 
was a question to be determined by the jury from the evidence under
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proper instructions. I f  tne unlawful acts were in pursuance of a 
conspiracy, and were committed before the unlawful conspiracy had 
been abandoned, or the object of the conspiracy completed, all per­
sons who were members of the conspiracy or made themselves par­
ties thereto at any time before the conspiracy had been abandoned, 
or its object completed, are responsible.

The correspondence between the officials of the Remington Arms 
Co., showing the purchase of arms and ammunition and payment 
therefor, by the officers of the United Mine Workers of America, 
their shipment to Hartford, Ark., to the officers of the district and 
local unions, their distribution by them to the striking members, 
shortly before the battle which resulted finally in the destruction 
of plaintiffs mines, and their use by them, was admissible as tend­
ing to show that the organization aided and encouraged the com­
mission of the torts. But in no event could the admission be preju­
dicial to the defendants, for there was ample testimony showing that 
those who committed these wrongs were members of the union, armed 
with guns and ammunition, which were freely used on the occasion 
alleged in the complaint.

It is contended that the evidence fails to establish a conspiracy in 
violation of the Sherman Act, which is the gist of the action, and 
therefore it is claimed there can be no recovery in this action. A 
great deal of the testimony relating to the organization of the mine 
workers, their acts to accomplish the object of absolute control of 
all coal mines, is almost identical with that set out in the opinion 
of the district judge in Hitchman Coal & Coke Co. v. Mitohell, 202 
Fed. 512 [Bui. 152, p. 137], to which reference is made, in order to 
shorten this opinion.

The evidence, to our minds, as it was in the opinion of the learned 
trial judge and the jury, established the conspiracy practically be­
yond question. It is; much stronger than that in the Hitchman Coal 
& Coke Co. case. To review it fully, covering as it does over 3,000 
pages of the printed record, would only tend to prolong this opinion 
.and serve no useful purpose. The law requires that, in order to 
entitle defendants to such a direction, the court must give the evi­
dence the strongest probative effect, and view it in the light most 
favorable to the plaintiffs, and, if there is any substantial evidence 
to sustain the allegations in the complaint, a peremptory instruction 
must be refused. This is too well settled to require the citation 
of authorities. A careful reading of the evidence satisfies that it 
fully sustains the conclusions of the learned trial judge on these 
motions.

The judgment of the court below was therefore affirmed, subject 
to an agreement to remit the interest allowed; otherwise a new trial 
would be granted.

L abor  O r g a n iz a t io n s — ‘I n d u s t r ia l  W o r k e r s  o f  t h e  W o r ld — M em ­
b ersh ip  as G ro u n d  f o r  D e p o r t a t io n — U n d e s ira b le  A l ie n s — Sabo­
ta g e —  E x  parte Bernat and E x  parte D ixon , United States D istrict 
Court, Western D istrict of Washing ton, N. D. (Dec. 17, 1918), 255 
Federal Reporter, page 1$9.—Bernat and Dixon were both members of
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the Industrial Workers of the World and both were aliens. The Com­
missioner General of Immigration of the Department of Labor or­
dered that both of them be deported as undesirable aliens and on the 
ground that each of them 44 has been found advocating and teaching 
the unlawful destruction of property.” Dixon is a subject of England 
and Bernat a subject of Russia, and each of them brings petition on 
the ground that they were denied a fair hearing. Because the facts 
are similar and the issue identical, both cases were decided together. 
After stating the facts, the court said:

I f  the alien has been accorded a fair, though summary hearing, 
and the finding is supported by competent testimony, however slight, 
the court may not interfere.

The court thereupon examined the testimony and found that both 
aliens were active members of the Industrial Workers of the World; 
that both were in good standing; that they knew and understood the 
purposes and doctrines of that order, and that they both adhered to 
and practiced them; that they had read the literature and propa­
ganda of the order, and that they advocated its teachings. The court 
then reviewed some of the literature of the I. W. W. and quoted at 
length from some of the publications. As illustrative of the methods 
of the I. W. W. the following was quoted from 44 The I. W. W., Its 
History, Structure, and Methods,” by Vincent St. John and others:

44 Failing to force concessions from the employers by the strike, 
work is resumed and 4 sabotage ’ is used to force the employers to 
concede to the demands of the workers.”

The court quoted several definitions of sabotage by I. W. W. 
writers, one of them being by Andre Tridon in the New Unionism and 
is as follows:

44 We may distinguish three forms of sabotage.
44 (1) Active sabotage, which consists in damaging of goods or ma­

chinery. * * *
44 (3) Obstructionism, or passive sabotage, which consists in carry­

ing out orders, literally, regardless of consequences.”
Excerpts wTere also quoted from the Industrial Workers of the 

World, and one of the I. W. W. songs was also quoted. In conclu­
sion the court upheld the ruling of the commissioner general, saying:

From the activity, as disclosed in the record, the court can not say 
that there is no evidence upon which to predicate the finding of the 
commissioner general in each case; and it would appear that the con­
clusion of the commissioner general, based upon the facts as stated, 
is within the purpose and intent of the Congress in enacting section 
19 of the act of June 5, 1917, ch. 29, 39 Stat. 889 (U. S. Comp. St. 
sec. 4289^jj), and this is emphasized by the passage of the act of 
October 16, 1918, entitled: 44An act to exclude and expel from the
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classes.”

The application for writ will be denied in each case.
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L a b o r  O rg a n iz a t io n s — I n d u s t r ia l  W o r k e r s  o f  t h e  W o r ld —  
M em bersh ip  as P r o o f  o f  P o l i t i c a l  P r in c ip le s — P o l ic ie s — R i g h t  

o f  M em bers t o  C it iz e n s h ip — United States v. Swelgin, United 
States D istrict Court, D istrict of Oregon (May 22,1918), 254 Federal 
Reporter, page 884.— C arl S w elg in , a native o f  G erm any, had, on  h is 
ap p lica tion  in  due form , been adm itted to  citizensh ip  in  the U n ited  
States in  M ay , 1913. Suit w as subsequently b rou gh t to vacate and 
annul the certificate o f  n aturalization  on  the g rou n d  that neither at 
the present tim e n or  at the tim e he was naturalized  and du rin g  the 
preced in g  five-year p eriod  was S w elg in  “  attached to  the p rin cip les  
o f  the C onstitu tion  o f  the U n ited  States,”  nor is he “  w ell d isposed  
to the g o o d  ord er and happiness o f  the sam e.”

It was therefore claimed that his certificate of naturalization was 
procured by deception and fraud practiced on the court, warranting 
its cancellation. This contention prevailed, Judge Wolverton say­
ing in part:

The proofs show, and the defendant admits, that he became a 
member of the organization known as the “ Industrial Workers of 
the W orld” in December, 1911, and was such member at the time 
he was admitted as a citizen of the United States, and ever since has 
been a member thereof. I should qualify that, because the witness 
said that there was a time following August, 1913, for a period of two 
or three years, that he was not a member; but he thereafter did be­
come a member, and has continued such ever since. Not only this, 
but he has been active in the order, in promoting its propaganda, and 
furthering the cause that the order espouses. He asserts his firm 
belief in the principles enunciated in the preamble and constitution 
of the order, and admits that he is in full sympathy with the 
propaganda and practices thereof. Among other things, he indorses 
the sabotage recently practiced upon the timber and lumber indus­
tries in the Northwest, and when asked if he was willing to join the 
forces of his country against Germany, he answered, in effect, that 
he entertained conscientious scruples against entering the Army. 
He further states that the views he entertained respecting these sub­
jects at the time and previous to his naturalization were the same 
as he now holds and adheres to. So that his attitude of mind then 
respecting the principles and practices of the order of the Industrial 
Workers of the World was the same as his attitude now, to which he 
firmly adheres.

No further evidence is necessary for establishing his purposes and 
designs as it relates to organized government and the peace and 
tranquillity of society, and we have only to inquire, touching the 
doctrine and principles of the organization, whether they are promo­
tive of or inimical to the maintenance and stability of organized
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government, and whether they are calculated to promote peace and
food order in society, or whether they are adapted by design to the 

emoralization and degradation thereof.
Quotations were then made from the preamble of the constitution 

of the I. W. W., and from its documents and publications of various 
kinds, among them being an expression from a pamphlet:
With a free society, without class rule and exploitation, a society 
of free cooperation, we have that which corresponds with the absence 
of government, “ anarchism.”

And from one of its newspapers, The Industrial Worker, pub­
lished at Spokane, Wash., issue of May 8, 1912:

The I. W. W. opposes the institution of the State. It holds that 
State or governmental control of industry would merely introduce 
a different form of slavery. Government implies governors and gov­
erned, a ruling and a subject class. No man is great enough or good 
enough to rule another.

The I. W. W. is creating its own ideas of morality and ethical 
conduct, as opposed to the current conceptions of what constitutes 
“ right ” and “ wrong.”

Other expressions quoted were:
Toward the existence of government the I. W. W. is openly 

hostile.
It is antipatriotic.
The kernel of evil lies in the very existence of the State, and 

violence is an economic factor.
Judge Wolverton then said:
No one can read these pamphlets and pronunciamento of the order 

without concluding, by fair and impartial deduction, that it is not 
only ultrasocialistic but anarchistic. It is really opposed to all 
forms of government. It advocates lawlessness, and constructs its 
own morals, which are not in accord with well ordered society. Its 
adherents are antipatriotic. They own no allegiance to any organ­
ized government. And I am unable to understand by what right 
such of them as come from another country can claim that they are 
entitled to be admitted to citizenship under the Stars and Stripes.

When, therefore, the defendant declared that he was attached to 
the principles of the Constitution of the United States, and was 
well disposed to the good order and happiness of the same, he made 
avowal of that which was not in his heart, and thereby deceived the 
court. And, further, he was a disbeliever in and opposed to organ­
ized government, and he fraudulently misled the court as to that.

The annulment of the defendant’s certificate of naturalization was 
therefore directed.

L a b o r  O r g a n i z a t i o n s — I n d u s t r i a l  W o r k e r s  o f  t h e  W o r ld — P u r ­
p o s e s  o f  O r g a n i z a t i o n — C o n s p i r a c y — A n a r c h y — ,# tate v. Low ery, 
Supreme Court of Washington, 177 Pacific Reporter, page 355.-—
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Fred Lowery was convicted of the crime of criHpiinal anarchy, de­
nounced by Rem. & Bal. Code, section 2563, and he appeals. The 
complaint charged him in the language of the statute with member­
ship in the Industrial Workers of the World and that such organi­
zation had for its aims, objects, and purposes the violent, felonious, 
and anarchistic overthrowing of the Government of the United 
States, and with having committed acts of an anurchical nature. 
To this complaint Lowery demurred and his demurrer was over­
ruled. The court in affirming the overruling of the demurrer said 
in part:

It (the complaint) charges in plain, clear, and concise language 
the violation of subdivisions (1) and (4) of section 2563, Rem. & 
Bal. Code, by alleging that the defendant advocated the overthrow 
of organized government by unlawful means, to wit, by an organiza­
tion known as the Industrial Workers of the World, which organiza­
tion has for its purpose the anarchistic overthrow of government, 
and that the defendant was also guilty, in that he was a member of, 
or had voluntarily assembled with, this organization formed to 
propagate anarchical doctrine. The information is surely sufficient 
to notify the defendant of the charge which he is called upon to 
defend against; it specifies the time, the place, and the means by 
which the crime is alleged to have been committed, and it so charges 
it that a person of common understanding can not mistake its 
meaning.

The defendant had in his possession when apprehended various 
written propaganda most of which was of an inflammatory character 
issued by the Industrial Workers of the World. These documents 
were admitted in evidence against the defendant as showing the aims, 
objects, and methods of the Industrial Workers of the World by 
whose authority they were published. Defendant protested against 
the admission of this evidence. On this point the court said in part:

This was all admissible against the defendant, there having been 
introduced evidence, sufficient to go to the jury, establishing that the 
defendant himself was not only associated with, but was a member 
of, such organization. The defendant claims that he is not re­
sponsible for the recitals contained in the exhibits. That is beside 
the question, because the defendant made these doctrines his own 
by accepting membership in the organization by which they were 
promulgated, and an exposition of whose principles they represent. 
They were also admissible on the theory that they were declarations 
of coconspirators engaged with the defendant in the furtherance of 
an unlawful purpose,

The defendant next claimed error on ‘the part of the trial court 
in excluding testimony which he offered through certain witnesses 
as to what the members of a mediation commission, an unofficial 
organization appointed by the President of the United States to in­
vestigate the causes of labor unrest, had reported. The purpose here
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was to establish by this testimony that the Industrial Workers of 
the World were not in fact an anarchical organization. In dismiss­
ing this assignment of error that court said in part:

The persons making the report were not the Industrial Workers 
of the World, nor, so far as disclosed, were in any way associated 
or affiliated with that organization. The statements contained in the 
report, therefore, could not have come from that organization nor 
can they be considered as the authorized statement of the principles 
of the organization. There is nothing in the report to indicate that 
the ones making it were specially delegated to investigate the organi­
zation, nor is there any suggestion that the persons making the re­
port could not have been secured as witnesses, and, if they were 
qualified, to have testified to the reputation of the Industrial Work­
ers of the World, as did other witnesses put on the stand by the 
defendant for that purpose. It is certainly not permissible for a 
witness on the stand to testify as to what some one else, even though 
cloaked with the title of a mediation commissioner, may have thought 
from his investigation of the Industrial Workers of the World as 
to their doctrines. This violates all the rules of hearsay testimony.

The judgment of conviction was affirmed.

L a b or  O r g a n iza t io n s — I n s u r a n c e  B e n e f i t s — C o lo r  B lin d n e s s  
as L oss o f  S ig h t — FalU n  v. Locomotive Engineers ’ Mut. L ife  &  
Accident In s . Assn., Court of Appeals of Georgia,, D ivision No. 2 
(Feb. 10, 1920), 102 Southeastern Reporter, page 177 .—Fallin was 
insured by the defendant association against death and accident. 
He became color blind, and because he was thereby incapacitated 
from following his vocation the same as if he had become totally 
blind, he demanded his insurance for total and permanent blindness. 
The association refused to give him any benefits and he sued. The 
lower court sustained a demurrer to his complaint and he appealed. 
In affirming the decision the court said:

Where a certificate or policy of insurance issued by the Locomotive 
Engineers’ Mutual Life & Accident Insurance Association contains 
the following: “Any member of this association * * * sustain­
ing the total or permanent loss of sight in one or both eyes shall re­
ceive the full amount of his insurance. * * * This association 
will not recognize a claim for the insurance of any certificate holder 
for impaired eyesight, but for total and permanent blindness only, 
in one or both eyes ”—and a suit is brought against such association 
seeking to recover for total and permanent blindness the petition 
alleging that the plaintiff had become color blind in both eyes, under 
the terms of the policy or certificate the company is not liable, as 
color blindness does not amount to total and permanent blindness 
within the meaning of the policy. The court did not err in sustain­
ing the general demurrer and dismissing the case.

This case is directly contrary to an earlier decision handed down 
by the Supreme Court of Nebraska in Routt v. Brotherhood of Rail­
way Trainmen, 165 N. W. p. 141, noted in Bulletin No. 246, p. 68.
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Labor O rgan iza tio n s—In su ra n c e  B e n e f i t s —E f f e c t  o f  A m en d ­
m ent to  C o n s titu t io n —Tierney v. V erkins , City of Albany Court, 
New Y o rk  (Dec. 23,1919), 179 New Y o rk  Supplement, page 297.— 
M rs. T ierney, the deceased w ife of the p lain tiff, had once been a c ig ar 
packer and in 1894 jo ined the C igarm akers In ternational Union of 
Am erica, of which P erk ins is the president. She reg u la r ly  p a id  her 
dues up to the tim e of her death and was according to the constitu­
tion of the union entitled  to ind icate to whom the insurance benefit 
was to be paid . The constitution of the union when M rs. T ierney 
jo ined it  provided th a t upon her death a death benefit would be paid  
to her dependent relatives or to a beneficiary ind icated  by her in  
w ritin g , or in  the absence of the form er or the fa ilu re  to do the 
la tter to her “ heirs at law .” M rs. T ierney had never, p rio r to her 
death in  1914, designated in  w ritin g  any beneficiary, nor d id  she 
leave surv iv ing  her any dependent relatives. The constitution of the 
union was amended in  1912 so th at death benefits would be payab le 
as before, except that undesignated “ heirs at law  ” could not take, 
but that in  the event of fa ilu re  to name a beneficiary or in the ab­
sence of su rv iv ing  dependent relatives the benefits would be fo r­
feited. The defendants claim  that according to the constitution of 
the union at the death of M rs. T ierney the p la in tiff was not en titled  
to the death benefits and therefore he ought not be perm itted to re ­
cover. T ierney claim s, however, that the constitution as it was when 
his w ife jo ined the union should govern his claim  to the benefits. 
The court held that the amendment to the constitution was not un­
reasonable and that the benefits had been forfeited. The fo llow ing is 
the opinion in p a r t :

When Mrs. Tierney became a member of the defendant organiza­
tion, she entered into a contract with them, and the terms of that 
contract are those specified in the constitution as it then existed, and 
her rights must be determined under that constitution and such 
amendments thereto as were reasonable in their nature and operation.

Mrs. Tierney, up to the moment of her demise, could have pre­
vented a forfeiture to the defendant by simply filing a written desig­
nation, and so long as this privilege was reserved to her, it can not 
be said that the defendant association exceeded its authority in adopt­
ing this amendment.

I have given very careful and thorough consideration to this case, 
realizing that the plaintiff’s wife for 20 years had contributed her 
dues to the defendant union and undoubtedly expected that the bene­
fit would be paid upon her death; but I am unable to find any recog­
nized authority which proves the invalidity of this amended consti­
tution, and consequently I am bound to declare that she forfeited the 
benefit by failure to take advantage of the privileges which the new 
constitution extended. In view of the conclusion reached aforesaid, 
it will be unnecessary for the court to discuss the other questions 
raised in this case.
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L abor Organizations—I nsurance B enefits—F orfeiture of 
M embership—W aiver—Staff an v. Cigar maker s'* International Union 
of America, Supreme Court of M ichigan (Dec. 27,1918), 169 N orth­
western Reporter, page 876.—The p la in tiff, M rs. S taff an, is the 
widow of Chauncey L. Staffan , who had been a member of the de­
fendant union since 1894. He died October 11,1917. The defendant 
has headquarters in  the c ity  of Chicago and is made up of local 
unions m aintained a l l  over the U nited States, C anada, and Porto 
Rico, whose members are engaged in  c ig a r  m aking. The parent 
body and the local unions of which i t  is made up operate under a 
constitution which the members take an obligation to support. The 
constitution provided that a  member would be suspended i f  he fa iled  
to  p ay  his dues for more than  e igh t weeks, whereupon i f  he wished 
to be reinstated he must p ay  $5. I t  also provided th a t i f  a member 
had been such continuously for 15 years  h is widow would be entitled  
to $500 benefit and $50 funera l expenses. S taffan  had du rin g  h is 
membership fa llen  in  arrears in  h is dues in  excess of the e igh t weeks 
period a num ber of times, but he had never been suspended by the 
local union nor by the headquarters officers, and he was a lw ays 
allowed to p ay  the back dues, so th a t on the day he w as dropped 
from the ro lls as insane he was less than  e igh t weeks in  arrears. The 
union refused to p ay the widow the $550 benefits due on the ground 
th a t under the constitutional provision Staffan  had au tom atica lly  
been suspended. The court, in  affirm ing the judgm ent of the lower 
court a llow ing recovery of the benefit, rendered a decision from 
which the fo llow ing is quoted :

It is elementary that the law abhors forfeitures and will avoid 
them whenever reasonable ground can be found for so doing. We are 
of the opinion that the facts in this case bring it clearly within the 
rule laid down in Wallace v. Mystic Circle, 121 Mich. 263, 80 N. W. 6, 
wherein we quoted with approval the following:

u I f  the company has, by its course of conduct, acts, or declarations 
or by any language in the policy, misled the insured in any way in 
regard to the payment of premiums, or created a belief on the part oi 
the insured that strict compliance with the letter of the contract as* 
to the payment of the premium on the day stipulated would not be 
exacted, and the insured in consequence fails to pay on the day ap­
pointed, the company will be held to have waived the requirement 
and will be estopped from setting up the condition as cause for for­
feiture. In determining whether there has been a modification of die 
terms of the policy by subsequent agreement, or a waiver of the 
forfeiture incurred by the nonpayment of the premium on the day 
specified, the test is whether the insurer, by his course of dealing 
with the insured, or by the acts and declarations of his authorized 
agents, has induced in the mind of the insured an honest belief that 
the terms and conditions of the policy declaring a forfeiture in event 
of nonpayment on the day and in the manner prescribed will not be 
enforced, but that payment will be accepted on a subsequent day and
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in  a  different manner, and when such belief has been induced and the 
insured has acted on i t  the insurer w ill be estopped from in sisting  on 
the fo rfeitu re.”

The judgm ent is affirmed.

L a b o r  O r g a n iza t io n s — I n t e r f e r e n c e  W i t h  C o n t r a c t  o f  E m ­
p lo y m e n t—-I n ju n c t io n —Callan et al. v. Exposition Cotton M ilts, 
Supreme Court of Georgia (M ay 14, I9 l9 ),9 9  Southeastern Reporter, 
page J##.—The Exposition Cotton Mills required iti its business a 
large number of laborers skilled in the particular trade, which it em­
ployed under contracts terminable at will. The mills determined 
to operate the business on a nonunion basis and to that end made a 
rule that no person who belonged to a labor union should be employed 
in the business, and that if any employee should at any time join a 
labor union his employment would immediately cease. This rule 
was promulgated among all of the employees and assented to by them 
impliedly by continuing to work under the rule after its promulga­
tion or expressly. It was declared by the court that the employer had 
a Contractual relation with the employees so assenting, and that 
where strangers who, knowing of the status, conspire to coerce the 
employer to abandon this policy of employing nonunion labor and to 
cause a breach of the contractual relation between the employer and 
employees, and who in pursuance of such conspiracy make inflam­
matory speeches to the employees at and near the business place of 
the employer and denunciatory of the business and its owners, en­
deavoring thereby to induce the employees to break their contracts 
of. employment by joining a labor union in such large numbers as 
would force the employer to assent to the unionizing of the laborers 
or would render it impossible to carry on the business, equity will 
protect the employer by injunction against such strangers. (Hitch- 
man Coal Co. v. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65 [Bui. No. 246, 
p. 145].)

It was also decided that the lower court did not err -under the 
pleadings and evidence in granting to the Exposition Cotton Mills 
an interlocutory injunction against Callan and others, who had at­
tempted to induce its employees to join a union.

L a b o r  O rg a n iz a t io n s — I n t e r f e r e n c e  w i t h  C o n t r a c t  o f  E m p lo y ­
m e n t— I n ju n c t i o n — Patterson Glass Co. v. Thomas et al., D istrict  
Court of Appeals, T h ird  D istrict, California ( June 12, 1919), 183 
Pacific Reporter, page 190.—The Patterson Glass Co. was about to 
open and operate an establishment for the manufacturing and selling 
of window glass in Stockton, Calif. The company required for this
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■work a large number of skilled artisans. It had 75 artisans with 
whom it had made contracts for the season of 1917-18 under the 
terms of which the employer was required to give seven days’ notice 
before dismissing any employee and each employee was to give like 
notice before quitting the company’s employment. Thirty more arti­
sans were required for the company’s work. It therefore engaged this 
number of workers in various eastern cities, with whom were made 
contracts of employment containing the above provisions. In Cleve­
land, Ohio, there existed an unincorporated association of persons 
who were engaged as workmen in the manufacture of glass. The 
purpose of this labor union was to establish and fix the wages, hours, 
etc., of its members. The wages were fixed according to the value of 
the product produced by their labor, and in order to limit the output 
of the product and thus increase its price the union forbade its mem­
bers from working at their calling during certain periods of the year. 
In this case the Patterson Glass Co. opened its factory on September 
15, 1917, and its employees were at the time working under wages 
and conditions which were satisfactory to them. The union had is­
sued an order to its members forbidding them to engage in work 
before December 1, 1917. The union proceeded to .urge the com­
pany’s employees to abandon their contracts and return to the eastern 
cities from which they had come, promising if they did so to pay 
their living expenses and transportation costs. The company was not 
able to secure other skilled workers in California. It therefore sued 
for an injunction against the members of the union to prevent and 
enjoin them from “ knowingly and intentionally causing and at­
tempting to cause, by threats, offers of money, payments of money, 
offering to pay expenses, or by any like inducement or persuasion, 
any employee of the plaintiff under contract of hire to break such 
contract to render service” to it. A demurrer to the petition was 
sustained, thus denying the relief sought. In reversing the decision 
of the trial court the appeal court used in part the following 
language:

The men who were there at work had voluntarily entered into these 
contracts, and were engaged in the performance of their duties when 
defendants appeared upon the scene and commenced their propa­
ganda and persuasions, as alleged in the complaint, to induce these 
men to quit work, the result of which, if successful, would neces­
sarily cause plaintiff to shut down its establishment and cease its 
productive activities. That such an injury may not be adequately 
compensated in damages, but may only be thwarted by injunctive 
relief, is manifest.

We think that by fair implication it sufficiently appears that de­
fendants knew that the employees of plaintiff were working under a 
contract with plaintiff. An inference that they were ignorant of the 
fact that a contract existed is inconsistent with the averments of the 
complaint.
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The right to injunctive relief is no longer questioned, and it is no 

justification that defendants acted without ill will but in good faith, 
in pursuance of the provisions of the constitution of the union pro­
hibiting its members from working with nonunion men, the employer 
not being aware of or a party to such provisions.

L a b o r  O rg a n iz a t io n s — I n t e r f e r e n c e  w i t h  E m p lo y m e n t— R ig h t  
o f  W o rk m e n  t o  O rg a n ize—Sheehan v. Levy et al., Court of C iv il  
Appeals of Texas (June 28, 1919), 215 Southwestern Reporter, page 
229.—Sheehan was a master plumber engaged in the contracting 
plumbing business in Dallas, Tex. He had a number of contracts 
on hand to install plumbing in various buildings which required the 
employment of journeymen plumbers. Other master plumbers of 
the city had formed an association and had demanded that Sheehan 
also become a member. They declared that if he refused they 
would compel the plumbers’ union to order its members not to work 
for him. The journeymen plumbers had a trade-union called Local 
No. 100. Sheehan employed only such journeymen as belonged to 
this union. The plumbers’ union, Local No. 100, issued an order 
prohibiting its members from working for Sheehan, with the re­
sult that he was not able to fulfill his contracts. He thereupon sued 
the Master Plumbers’ Association and the Local No. 100 of the 
United Association of Journeymen Plumbers for damages and for 
an injunction, but he was unsuccessful and judgment w#s rendered in 
favor of the defendants.

The court of appeals sustained this judgment, saying that as the 
trial court had found as a matter of fact, which the present court 
could not disturb, that the evidence offered by the Master Plumbers’ 
Association completely exonerated its members from the charge of 
complicity in the action of the local union in withdrawing its 
members from the plaintiff’s service, there was no ground for an 
injunction against the association.

As to the action of the journeymen plumbers in withdrawing their 
members, the court said:

It is declared by statute in this State to be lawful for any and 
all persons engaged in any kind of work or labor, manual or mental, 
to associate themselves together and form trades-unions and other 
organizations for the purpose of protecting themselves in their 
personal work, personal labor, and personal services in their re­
spective pursuits and employments; and that it shall not be held 
unlawful for any member or members of such trades-union or other 
organization or association, or any other person, to induce, by peace­
able and lawful means, any person to accept any particular employ­
ment, or quit or relinquish any particular employment in which 
such person may then be engaged, or to enter any pursuit, or refuse 
to enter any pursuit, or quit or relinquish any pursuit, in which
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such person may then be engaged. (Vernon’s Sayles’ Civil Statute, 
art* 5245.) Aside from this: statute, it is well settled, eliminating the 
earlier decisions, that a person has the right to work for and with 
whom he pleases, and that laboring people may “ organize for the 
purposes of promoting their common welfare, elevating their standard 
of skill, advancing and maintaining their wages, fixing the hours 
of labor and the rate of wages paid, obtaining employment for their 
members.” The case at bar is one in the nature of a strike, and 
we see no good reason for saying that article 5245 is not applicable. 
But aside from this statute, and for reasons indicated, we think 
appellant was not entitled to the injunctive relief sought.

The judgment is affirmed.

Labor O rgan iza tio n s—M e m b e r s h i p  as Ground fo r  D eporta­
t io n - G e n e r a l  S t r ik e — 4 F orce ”—Com m unist Labor P a r t y — 
Colyer et al. v. Skeffington et a lU n it e d  States D istrict Court, D istrict  
of Massachusetts (June 23,1920), 265 Federal Reporter, pages 17, 58, 
59, 61, 63, 79.—On October 16, 1918, Congress enacted a law provid­
ing in part (sec. 1) as follows:

That * * * aliens who are members of or affiliated with any 
organization that entertains a belief in, teaches, or advocates the 
overthrow by force or violence of the Government of the United 
States * * * shall be excluded from admission into the United 
States.

Under this law wholesale arrests were made of all persons who 
could be found who belonged to the Communist Party or the Com­
munist Labor Party. The Department of Justice operatives made 
the arrests and the Bureau of Immigration officials conducted the 
hearings of those arrested. Many of the persons arrested were 
citizens of the United States. After holding the arrested persons 
for varying lengths of time most of them were discharged. Those 
who were not discharged were held for deportation, and brought 
this action for writs of habeas corpus for their release. It appears 
that the sole charge against these aliens is membership in the Com­
munist Party or Communist Labor Party, these parties being held 
by the commissioner of immigration at Boston to be organizations 
that advocate and teach the overthrow of the Government by force 
or violence. Many irregularities in the arrests and the proceedings 
before the commissioner of immigration were discussed by the court. 
The petitioners contend among other things that the Communist 
Labor Party or Communist Party does not advocate violence of any 
sort and that it is not an illegal organization under the act of 
Congress.

On this point Circuit Judge George W. Anderson said in part:
The immigration authorities have no legal right to deport these 

aliens unless there was some evidence tending to show that the
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Communist Party “ believes in, advocates, or teaches the overthrow 
of the United States by force or violence ” within the fair meaning 
of the words “ overthrow,” “ force,” and “ violent ” as used in this 
statute.

This problem may be most conveniently approached by consider­
ing first what the evidence shows that the Communist Party is not, 
and also what it is. It is not a militaristic organization. It is anti­
militaristic—pacifist. There is therefore not a scintilla o f evidence 
warranting a finding that the Communists are committed to the 
“ overthrow of the (government of the United States” by violence 
or military force or by the use of weapons or bombs or of any other 
devices for destroying or injuring life or property. “ Violence ” is 
no part of their program.

But their nonreliance upon parliamentarism is not enough to 
ground an inference that they adopt violence as an alternative. In 
this regard the Secretary of Labor seems to me to have fallen into 
error, No organized set of human beings can be found to be com­
mitted to the proposition of overturning a great Government by vio­
lence unless their plan of organization admits at least the possi­
bility of the existence of violence. The organization and the avowed 
purposes of the Communists exclude such possibility.

On what, then, does the Communist Party rely for effecting the 
radical change in the scope and functions of the Government which it 
urges; changes which its own manifesto describes as “ revolution­
ary ” ? Upon creating “ mass consciousness,” “ mass action,” the 
concrete and effective expression of which is the general strike.

Stated as a generalization, their proposition is that under capi­
talistic society the mass of the workers, who are alleged to do the 
really productive work, are exploited and robbed by the minority; 
that, as a resultant of “ mass consciousness ” and “ mass solidarity,” 
the real workers may say to society: “ We will hereafter work on 
our own terms or not at all.” This theory is easy of statement and 
superficially pleasing and plausible. But, translated into practical, 
political action, it means nothing but advocacy of the general strike 
as a political weapon; otherwise, it is nothing but idle words: “ Vox, 
et praeterea nihil.”

It is no proper part of the present function of this court to ana­
lyze and comment upon the gross errors, historic, economic, and 
logical, into which the Communists fall in their differentiation of 
workers from nonworkers, or to depreciate their unconstruetive, 
impractical notions of a political and economic society managed 
only by those whom they now erroneously classify as “ workers.” 
The present task is merely to determine what “ force ” they really 
seek to use in order to effect the changes they urge, and thus to 
reach a conclusion as to whether that force is the sort of force con­
demned by the statute of October 16, 1918.

The conclusion is irresistible that the only force worth discus­
sion, believed in or advocated by this party, is the general strike; 
otherwise, its methods are those of ordinary political and social 
propaganda.

Analysis, then, brings me to this crucial question : Did Congress 
intend by the use of the word “ force ” in this statute to condemn 
the general strike when advocated as a political weapon by aliens?
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There is clearly no evidence that the Communist Party advocated 
the use of any other kind of force in their attempts to change our 
political institutions.

The present problem is purely one of statutory construction: 
Did Congress, by the act of October 16, 1918, providing for the ex<- 
pulsion of aliens seeking to overthrow our Government by force or 
violence, intend thereby to outlaw the general strike, at any rate 
when advocated by aliens?

I am unable to believe that such was the purpose of Congress. 
It is not the natural interpretation of the words. It does not ac­
cord with the historic genesis of the statute. Moreover, this statute 
should be interpreted in the light of legislative precedents and of 
analogous legislation. It is familiar history that for about a cen­
tury the tendency of lawmaking bodies has been to legalize and to 
facilitate, not to outlaw, strikes as forces in the industrial conflict. 
The trend of American legislation has been to limit the power of 
the courts to interfere with strikes by injunction.

Coming now to the second question in the problem above stated. 
Was there evidence before the Secretary upon which he might have 
found the Communist Party committed to the “ overthrow ” of our 
Government “ by force or violence ” ? The necessary result of the 
foregoing analysis of the evidence, in the light of the interpreta­
tion of the statute adopted, is to require an answer in the negative.

This conclusion that the statute does not outlaw the general strike 
as a political weapon, and that there is no evidence of the advocacy 
of any other kind of force, makes it unnecessary to determine 
whether there was any evidence before the Secretary of Labor that 
the Communists believed in, advocated, or sought the “ overthrow ” 
of our Government.

L abor Organizations—M embership as Ground for D ischarge— 
C ity F iremen— McNatt et al. v, Lawther, M ayor, et al., Court of 
C iv il Appeals of Texas (June 9, 1920), 223 Southwestern Reporter, 
page 503.—M cNatt and the other p la in tiffs were firemen in the em­
ploy of the fire departm ent of the c ity  of D allas. P rio r to Jan u a ry , 
1918, they, together w ith  other firemen in the c ity , organized them­
selves and became members of a local union affiliated w ith  the 
A m erican  Federation of Labor. The m ayor and commissioners of 
the c ity  demanded that they w ithdraw  from the union upon penalty  
of being discharged from the c ity ’s employ. The p lain tiffs refused to 
comply w ith  th is demand and were suspended. L ater , in  accordance 
w ith  the provisions of the c ity  charter, they were given a hearing  
and discharged. This provision of the charter is as fo llow s:

A ll policemen and firemen of the c ity  of D allas sh a ll hold th e ir  
position during  good behavior and sha ll not be removed from same 
except for such cause as in  the opinion of the board of commissioners 
renders them unfit to rem ain in  the service of the c ity  and after w r it­
ten notice, g iv in g  the grounds for such discharge or rem oval, and an 
opportunity to be heard on such charges or reasons.
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This action is for a writ of mandamus to compel the mayor and 
commissioners to reinstate the plaintiffs in the city’s employ on the 
grounds that section 5244 of the Revised Statutes, which made mem­
bership in unions lawful, controlled in this case and could not be 
made a reason for discharge; and on the ground that the rule of the 
fire department prohibiting membership in the union was purely 
arbitrary and capricious. The lower court sustained a general de­
murrer to the petition and the plaintiffs appealed. The decision was 
affirmed, however, and judgment rendered for the city officials. The 
reasons for the decision are set forth in the following extracts from 
the opinion:

The petition in the case before us shows that a hearing was had on 
the charges made against the plaintiffs. It does not disclose what 
evidence was offered on the hearing, and it will, of course, be pre­
sumed that the evidence supported the charge, So that the only 
question for us to determine is whether the charge itself, if sustained, 
wras sufficient to authorize the removal.

It is appellants’ contention that their action in becoming members 
of the union was lawful, under the express provisions of article 5244 
of the Revised Statutes, and could not form the basis of any charge 
for removal from their positions. This article reads as follows:

“ It shall be lawful for any and all persons engaged in any kind 
of work or labor, manual or mental, or both, to associate themselves 
together and form trades-unions and other organizations for the 
purpose of protecting themselves in their personal work, personal 
labor, and personal service, in their respective pursuits and employ­
ments.”

The act merely announced that there was no prohibition of law 
against such unions. But, on the other hand, it did not seek to regu­
late the attitude of the employer toward the organization of unions 
among his employees, and we take it that, if the employer should see 
fit to prohibit his employees from becoming members of such “ trades 
unions ” on pain of discharge in case of violation of such prohibition, 
such act would not be in violation of this law. (Martin’s Modern 
Law of Labor Unions, sec. 258.) This would have been plain, we 
think, without any statement to such effect in the law, but the act it­
self declares that—

u Nothing herein contained shall be held to interfere with the terms 
and conditions of private contract with regard to the time of service, 
or other stipulations between employers and emplovees.” (R. S. art. 
5246.)

If the act had sought to impose any restrictions upon the freedom 
of the employer in such matter, it would probably be held unconstitu­
tional. (Coppage v . Kansas, 236 U. S. 1,35 Sup. Ct. 240 [Bui. No. 169, 
p. 147].)

The court then quoted an ordinance of the city of Dallas which 
forbids members of the fire and police departments of the city to 
organize any association without first securing the approval of the 
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proper officials, such organization being subject to dissolution if  de­
termined to be detrimental.

The opinion continued:
We refer to this ordinance as merely explaining the reference in 

the charge to the rule and regulations of the fire department, which 
it was charged the plaintiffs had violated, and while the petition it­
self did not refer to such ordinance, it can be fairly inferred from 
the allegations of the petition, which set out the charge preferred 
against the firemen, that such charge was made in view of such or 
similar rules, duly promulgated for the regulation of the fire depart­
ment.

The board of commissioners of the city of Dallas had the interest 
of the public, as well as the employees of the city, to consider. In 
addition to the consideration stated in the quotations above referred 
to, the commissioners may have taken into consideration the effect of 
the increased probability of strikes by the policemen or firemen of 
the city, as a body, if such employees were permitted to become 
members of an organization which might bind them to act as a body 
in such matters. The dire consequences of such a strike has been ex­
emplified in the comparatively recent strike of the policemen of the 
city of Boston. The adoption of the ordinance referred to or similar 
rules and regulations may have been the result of a purpose to mini­
mize, as far as possible, the probability of some such calamity in the 
city of Dallas. We are not called upon to express an opinion as to 
whether such rules were wise or not. We do conclude, however, that 
we can not say that the adoption and enforcement thereof by the con­
stituted authorities of the city was arbitrary or capricious.

We think the court correctly sustained the demurrer to the petition, 
and its judgment will be affirmed.

2 1 0  DECISIONS OF COURTS AFFECTING LABOR.

L abor Organizations—M em bersh ip  as Ground for D ischarge— 
I njunction to P revent Discharge o f  U nion M em bers—San A n ­
tonia F ire  Fighters' Local Union No. 84 v. B e ll et al., Court of 
C iv il Appeals of Texas, San Antonio ( June 19, 1920), 223 South­

w estern Reporter, page 506.—The members of the c ity  of San  A n­
tonio’s fire departm ent organized themselves into a union and be­
came affiliated w ith  the A m erican F ederation of Labor. The m ayor 
and commissioners issued an order forb idd ing the members of the 
fire departm ent to become members or to rem ain in  the union. The 
San  Antonio F ire  F igh te rs ’ Local Union No. 84, which is the union 
the members of the fire departm ent had jo ined, brought th is action 
aga in st the m ayor and commissioners of the c ity  of S an  Antonio 
to restra in  them from d ischarg ing  from the c ity ’s em ploy any mem­
bers of the fire departm ent because of th e ir  membership in  the 
union. The court sustained a general dem urrer to the petition and 
the p la in tiff appealed. In sustain ing the decision in  favor of the 
defendant the court said  in p a r t :
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The general rule is that in the absence of a contract the employer 
has the authority to discharge an employee, with or without reason, 
and the only change made in that rule so far as the city of San 
Antonio is concerned is that charges must be preferred in writing 
and the trial must be public on those charges. It must be inferred 
that the legislature intended that the charges must not be frivolous 
or trivial, for such charges would be fraudulent. It must be pre­
sumed that before any of the appellant’s members are removed or 
discharged proper charges in writing will be filed and a just trial 
had thereunder. (City of San Antonio v. Tobin, 101 S. W., '269; 
White v. Manning, 46 Tex. Civ. App. 298, 102 S. W. 1161; City of 
San Antonio v. Newnan, 218 S. W. 128.)

It can not be said as a matter of law that a munipipal corporation 
has no right or authority, as must be the claim of appellant if there 
is any basis for its suit, to determine that membership in a certain 
organization renders its appointees inefficient or untrustworthy, and 
even without admission on the part of one of the affiants that he 
owed a higher duty to his union than his city in case of orders for & 
strike upon the part of the firemen it can not be assumed that a fair 
trial will not be given the members of the union.

It is not alleged in the petition that membership in the union 
would not affect the loyalty of the members of the city nor make 
them subject to orders that would interfere with the public service 
and the discharge at all times of their duties. It is not alleged that 
they would not obey a strike order coming from the proper union 
authorities nor that there would be no interference with the service 
if a member should at any time be removed or discharged from the 
service of the city; but the original petition merely states that fire­
men are about to be discharged because they are members of a union 
which subscribes “ to principles, rules, and regulations promulgated 
or prescribed by the American Federation of Labor for the benefit 
and protection of its members,” without indicating what the “ prin­
ciples, rules, and regulations” may be. Such rules and regulations 
may be deemed by the commissioners inimical to the interests of 
the city, and this court has no authority to -anticipate that they 
will abuse their discretion should they entertain such an opinion 
and act upon it.

Judgment affirmed.

L abor Organizations — P icketing — I njunction — Attempt to 
U nionize R estaurant—Stuyvesant L. &  B. Corporation v. Reiner, 
Supreme Court of New Y o rk , Special term (Febru ary , 1920), 181 New 
Y o rk  Supplement, page 212.—The Stuyvesan t L . & B . Corporation 
was a restauran t company em ploying from 20 to 30 w aiters and 
kitchen help. The p rinc ipal officers of the restauran t had previously 
been members of W aiters ’ Union Local No. 1, of which the defendant, 
Reiner, is  the treasurer. The restau ran t had no dispute w ith its 
employees, who were satisfied w ith  the wages, conditions, and hours 
of labor. Some of the employees were members of the union. Reiner 
wanted to unionize the p la in tiff ’s business. W hen p la in tiff refused
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to agree to employ union labor exclusively, Reiner threatened to 
call a strike. When Reiner came to plaintiff’s place and blew a 
whistle the employees refused to strike, but on the contrary made 
an affidavit in which they declared they did not desire to strike, 
whereupon Reiner caused plaintiff’s restaurant to be picketed. The 
usual threats to and intimidation of plaintiff’s employees and annoy­
ance to its customers were indulged in. This action was brought to 
secure an injunction to prevent further picketing of plaintiff’s res­
taurant. In granting the injunction the court said in part:

We have thus a case in which all of the employees of plaintiff re­
fuse to join the union, and where the employer refuses to submit to 
a compulsory acquiescence in the defendant’s demands to engage only 
employees who belong to a union. It is a commonplace that labor 
organizations are lawful bodies, which may seek by lawful means 
to secure adequate compensation for their services, fair houra of 
labor, proper conditions under which to work, or to accomplish any 
other legitimate objects. The conduct of the defendants, however, 
is not only coercive upon the plaintiff, but also upon their employees. 
It is tantamount to saying to these employees : Unless you join the 
union you will be deprived of your positions and prevented from se­
curing work elsewhere. It is a direct interference with the exercise 
of their right of freedom of action in a matter in which they alone 
should decide.

The right to join a union implies the right not to join one.
The facts established in this action come peculiarly within the 

condemnation of law. The defendants had no grievance against 
plaintiff, other than that it and its employees were not in accord with 
their views about unionizing the plaintiff’s business. It is no answer 
to say that picketing has been held to be lawful if peacefully con­
ducted. But picketing, even though ostensibly peaceable, may not 
be employed when its purpose is in effect a malicious and wanton in­
terference with another’s business or vocation. As a matter of fact, 
there is no strike here at all. The picketing is therefore a malicious 
act and unlawful. Since no overt act of interference with the plain­
tiff’s business is shown, other than that of picketing, the motion will 
be granted to the extent of forbidding any picketing in front of 
plaintiff’s premises.

Ordered accordingly.

L abor Organizations — P icketing — I njunction — E ffect of 
Clayton A ct—K in lock Telephone Co . et al. v. Local Union N o. 2 
et al., United States D istrict Court, Eastern D istrict of M issouri (May 
6, 1920), 265 Federal Reporter, page 312.—The K inlock Telephone Co. 
and others brought an action in  equ ity  against Local U nion No. 2 of the 
In ternational Brotherhood of E lectrica l W orkers, its  members, and 
officials to obtain an in junction to restra in  an un law fu l strike and to 
prevent p icketing. The telephone company had made a contract 
w ith  its employees, some of whom belonged to the union and some of
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whom did not, whereby the company was to be permitted to main­
tain an “ open shop.” The union voted to call a strike of the com­
pany’s employees for the purpose of compelling the company to 
maintain a “ closed shop ” and to make it see that union members in 
its employ regularly paid their dues. The strike was called, and 
man}̂  of the company’s employees were induced to quit their employ­
ment in violation of their contracts. The usual picketing and per­
suasion was indulged in by the union, with the result that irreparable 
damage was inflicted upon the company’s business. A temporary re­
straining order was allowed. The company’s business is interstate in 
character, and upon the hearing of the motion for injunction the 
union set up as a bar the Clayton Act (38 Stat. 738, see Bui. No. 166, 
p. 235), which restricts the courts of equity from issuing injunctions 
in certain cases. District Judge Faris held that the facts of the case 
brought it within the provisions of the Clayton Act and refused to 
grant the injunction prayed for. The decision is in part as follows:

I am of opinion that the most that the proof may be said to show 
is that the defendants, as members, officers, and agents of the Inter­
national Brotherhood of Electrical Workers and as individuals, are 
causing, maintaining, and supporting the strike in question upon 
wholly feigned and insufficient grievances, with the aim and intent 
as already stated, to compel plaintiffs to unionize their business; that 
the result of such action upon the part of the defendants has been 
to cause the contract existing between plaintiffs and its employees to 
be breached by such employees without sufficient reason or excuse, in 
law or in fact, and, further, that defendants threaten to cause other 
of plaintiffs’ employees to breach their contract with the plaintiffs, 
and that defendants are seeking to attain the results above stated 
by advice, persuasion, and inducements bottomed upon labor unioni­
zation and union obligations.

Construing the contract offered in evidence, I am of opinion that 
this contract requires arbitration as therein provided for, even though 
one party to the same may contend that there is no grievance in fact 
upon which to bottom the complaints made. Neither upon a con­
struction of this contract, nor in common fairness or reason, is there 
any obligation on the part of plaintiffs to pay the union dues of 
plaintiffs’ employees, or to see that such dues are paid, or to discharge 
men who do not pay such dues, although it is clear from the evidence 
that this is one of "the chief ostensible reasons for calling the strike 
now existing.

In the light of the provisions of the Clayton Act, have the defend­
ants, by the several acts found, become in equity liable to be en­
joined? I am constrained, by the view I am compelled to take of the 
fairly plain provisions of the act, to hold that they have not. The 
Clayton Act was passed on the 15th day of October, 1914, and pro­
vides generally in substance, that no injunction shall be granted in 
any case between employers and employees, unless such injunction 
is necessary to prevent irreparable injury to property or property 
rights, for which injury the law furnishes no adequate remedy.
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The court then quoted that portion of the act which forbids in­
junctions against picketing, peaceable persuasion, the payment of 
strike benefits, etc., and continued:

Upon the record there is no manner of doubt that irreparable in­
jury has been done to the property of the plaintiffs, and that further 
irreparable injury is threatened, and that the law applicable to the 
facts in this case provides no adequate remedy. But the definite par­
ticularization set out in that part of the Clayton Act which I have 
quoted specifically defines what acts shall nevertheless be deemed 
lawful (of course, so far only as concerns the power to enjoin such 
acts), even though the doing of such acts shall result in irreparable 
injury, without an adequate remedy at law for the redress of such 
injury.

Being constrained to folloŵ  the fairly plain provisions of the Clay­
ton Act, I am of opinion that this case is ruled by it, and, however 
strongly I have heretofore entertained the view that, when there is 
committed an irreparable injury to property and wThen similar in­
jury is clearly threatened and no adequate remedy at law exists, equity 
may grant relief by injunction, even as against employment, I am 
yet bound by this statute, which I deem it my plain duty to follow, 
even to the exclusion of these views.

It follows that the motion of plaintiffs for a temporary injunction 
should be denied, and the temporary restraining order heretofore 
issued dissolved. Let an order be entered accordingly.

L abor O rg an izatio n s— P ick e tin g — I n ju n c t io n — E ig h t  of M ov- 
in g -P icture  P roprietor to R u n  H is O w n  M a c h in e—Hughes 
et al. v. Kansas C ity Motion-Picture Machine Operators, Local No. 
170, et al., Supreme Court of M issouri (A pr. SO, 1920), 221 South­
western Reporter, page 95.—J. E. Hughes had been a motion-picture 
machine operator and was a member of the defendant union. It was 
alleged by the union but denied by Hughes that he had revealed cer­
tain secrets of the union. In accordance with the rules of the union 
he was fined $100, or in event of failure to pay to suspension for 
one year. Hughes refused to pay and he was both fined and sus­
pended. He thereupon purchased an interest in a moving-picture 
theater and operated the projecting machine. It being contrary to the 
rules of the union for a person having an interest in a show to con­
duct it himself, Hughes was again fined $100. Later Hughes became 
a partner with one Briner, the other plaintiff in this case, in the 
Eastern Theater. At that time Briner had in his employ a union 
machine operator, but as Hughes was capable of operating the ma­
chine the union operator was dismissed. The executive board of the 
union, together with a machine operator and twq̂  pickets, called on 
Hughes on April 16, 1916, and told him he must choose either the
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operator or the pickets. Hughes asked time to consider, but this was 
refused and the place was picketed that night and every night there­
after at 7.45 p. m., which was the busiest hour of the day. The 
picketing continued regularly and occasioned some friction and in­
volved some intimidation of passers-by. It also caused a falling off 
of $15 in the show’s weekly earnings. Hughes and his partner sued 
for an injunction and a temporary injunction was allowed but later 
dissolved, and they appealed. In reversing the decision of the lower 
court and issuing a permanent injunction, the court rendered a de­
cision in part as follows:

The court below in its judgment found that each and all of the de­
fendants had been engaged in picketing plaintiff’s place of business 
and persistently requested the public not to patronize it, on the 
theory plaintiffs did not employ a union operator and therefore was 
unfair to union labor; that the picketing resulted in substantial dam­
age to the business of plaintiffs, but was conducted in a peaceable 
manner and therefore was not unlawful; that if the defendants were 
enjoined from continuing their conduct they would be deprived of 
the rights of free speech and personal liberty guaranteed by sections 
4 and 30, article 2 ,of the State constitution, and amendments 1 and
14 to the National Constitution,

Beyond question the demand of the union that plaintiffs should 
desist from conducting business in that way, and should employ an 
outside operator, was arbitrary and unlawful. The right asserted 
by plaintiffs to keep down the expense of their business by having 
Hughe§ manipulate the projector is the simple and primitive right 
of a man to earn a livelihood with his own hands, as much so as that 
of a blacksmith to blow his forge. (Truax v. Raich, 239 U. S. 33, 36 
Sup. Ct. 7 [Bui. No. 189, p. 53].) This'right the rule of the union 
denied to Hughes, even if he became a member.

Defendants contend the picketing was peaceable and therefore 
lawful, and to prevent it by the writ of injunction will deprive them 
of their privilege of free speech and the use of the public streets. 
Without denying that there can be peaceable picketing, as some 
courts have held, we dissent from the proposition that picketing is 
lawful, as a matter of course, simply because it is not accompanied 
by assaults, threats, or other methods of intimidation. In some in­
stances we consider peaceable picketing is lawful. For example, 
where in the prosecution of a strike pickets are posted to observe* and 
report what takes place on the employer’s premises, and in the course 
of their task use neither violence nor threats toward other employees. 
(W. & A. Fletcher Co. v. Assn. of Machinists (N. J. Ch.), 55 Atl. 
1077; Karges Furniture Co. v. Woodworkers’ Union, 165 Ind. 421, 
75 N. E. 877.) It has been held, but not by all courts, to be lawful 
in such instances, when nothing more is done by the pickets than to 
endeavor by argument and persuasion to prevent other workmen 
from taking service under the employer against whom the strike is 
directed. (St. Louis v . Gloner, 210 Mo. 502, 109 S. W. 30; Standard 
Tube etc. Co. v. International Union, 9 Ohio Dec. 692; Ricard etc. 
Co. v. Benner, 14 Ohio Dec. (N. P.) 357; Iron Molders’ Union v, 
Allis-Chalmers Co., 166 Fed. 45.) It is unlawful, according to the
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authorities, when a strike is in progress for members of a labor union 
to endeavor to persuade employees to break their contracts, and 
doubtless picketing for that purpose is unlawful.

The point of difficulty is not whether the picketing as prosecuted was 
wrong, but whether the writ of injunction can be used to prevent it. 
Decisions of this and other courts are cited as holding it may not. The 
courts of review of this State have declared peaceable picketing is 
lawful and can not be enjoined; but the instances were where the 
legality of the act was determined with reference to the effect of 
the absence of intimidation by violence and threats, and not with 
reference to the harassment of the complainants and the damage to 
their business by the manner in which the picketing was done. In­
timidation happened in the present case, as we have stated, and in 
consequence of it and of the propaganda conducted by the pickets in 
defaming the behavior of plaintiffs to organized labor, much dam­
age was inflicted on them, considering the small scale of their busi­
ness. They and their employees were compelled for months, during 
the busiest hours of the evening, to do their work under the constant 
annoyance' of the picketing a few feet from the entrance of the 
theater. To break the effect of the misrepresentations of the pickets, 
Mrs. Hughes walked the sidewalk informing passers-by that plain­
tiffs were not unfair to organized labor; and it may be fairly con­
cluded that plaintiffs were forced into this unpleasant activity to 
preserve in some measure their patronage. To our minds such a 
condition of affairs constituted a private nuisance and an intolerable 
one. No organization should be permitted to thus vex and harass 
men; at any rate, when the act objected to by the organization affects 
so remotely the welfare of the members, as m the present instance.

We hold that the picketing by defendants of the premises of these 
plaintiffs was, as carried on, a nuisance that worked irreparable in­
jury and is subject to be enjoined. Authority for this view is not 
wanting.

Referring to the constitutional guaranties invoked by defendants, 
we remark that the first amendment to the National Constitution is 
a restraint on congressional action only, and has no bearing on the 
rights of defendants in this case.

The clause of the fourteenth amendment p rov id ing against a 
S ta te ’s depriv ing  a person of lib erty  w ithout due process of law , the 
k indred  provisions in sections 4 and 30 of artic le  2 of the constitution 
of the S tate , and the gu aran ty  of freedom of speech in  section 14 of 
said  artic le  2, are not, i t  is h ard ly  necessary to say , absolute r igh ts  
to be exercised by a person w ithout lim it or reference to the corre­
la tive  r igh ts  of others. To follow a law fu l business or vocation is  
p art of the lib erty  protected by the constitutional lim ita tio n s ; but 
when the business is  carried  on at a place or in  a m anner to make it  
a nuisance and in ju rious to others it  is no longer w ith in  th at protec­
tion, but is an il le g a l act.

The judgment is reversed and the cause remanded, with directions 
to the court to set aside the judgment dissolving the temporary in­
junction heretofore granted, and to issue a permament injunction 
against defendants, restraining them from picketing in front of 
plaintiffs’ theater.
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Labor O rgan iza tio n  — P ic k e t in g  — I n ju n c t io n  — V io la t io n  — 

V a l id i t y —Contem pt of C o u rt—Lyon & Tlealy v. Piano , Organ & 
Musical Instrument W orkers ’ International Union et al., Supreme 
Court of Illin o is  (June 18, 1919), 124 Northeastern Reporter, page 
li43.—The p lain tiff, Lyon & H ealy , is a corporation engaged in  
m anufactu ring  and dealing  in  m usical instrum ents. On October 4,
1917, some of its  employees, who it  seems were members of the de­
fendant union, went on a strike. The strikers picketed p la in tiff ’s 
establishm ent and resorted to violence and in tim idation  in  an effort 
to induce p la in tiff ’s rem ain ing employees to quit their employment. 
The em ployer procured on November 5, 1917, a tem porary in junction 
again st the union, its  president, and its members, restra in in g  them 
from engag ing  in  p icketing. In  spite of the in junction the p icketing  
and other un law fu l acts were continued. V arious employees of 
p la in tiff were assaulted and in ju red  and some of their homes were 
bombed. P la in tiff ’s store and garage were also bombed. There­
upon p la in tiff filed a petition against six  in d iv idua l defendants, in ­
clud ing Charles Dold, president of the defendant union, ask ing for a 
ru le to show cause w hy they should not be punished for contempt for 
the v io lation of the in junction. They answered the petition and 
denied that they v io lated the in junction  and fu rther declared th at 
the court had no ju risd iction  to issue the in junction. The court 
found them a ll g u ilty  and fined them and they appealed. In  affirm­
ing  the decision the court said in p a r t :

The only question to be considered is whether the circuit court had 
jurisdiction to grant the injunction. Counsel for appellants do not 
contend that they did not picket the appellee’s plant, or did not vio­
late the injunction, but only that there is no evidence that they were 
guilty of any threats, intimidations, or acts of violence, or have at­
tempted to create or enforce a boycott, and therefore it is argued 
that they have not violated any prohibition of the injunction which 
the court had power to grant.

The injunction prohibited the picketing or the maintaining of any 
picket or pickets at or near the appellee’s premises, and the appellants’ 
contention is that picketing is the exercise of a legal right, which can 
only be enjoined when something else besides the act of picketing 
itself is done.

No one denies that the courts have the power to interfere by in­
junction in controversies between employer and employee in proper 
cases, at the suit of either party. So the appellants’ counsel state 
that the court had the undoubted right to prohibit violence, assault, 
and breach of the peace upon the workingmen employed in com­
plainant’s shop during the strike, but did not have the right to pro­
hibit the peaceful assembly of workingmen who are on a strike; that 
this part of the injunction, therefore, was illegal, and should not have 
been included in the writ. Granting this to be true, it does not follow 
that the court had no jurisdiction to grant the injunction. Jurisdic­
tion is the power to hear and determine the matter in controversy
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between parties, and if the law gives the court power to render a 
judgment or decree, then the court has jurisdiction. Jurisdiction 
does not depend upon the correctness of the decision, and is not lost 
by an erroneous decision. Where a court has before it a party com­
plainant asking that an injunction issue on a bill stating a case be­
longing to a class within the general equity jurisdiction of the court, 
and also the party against whom the injunction is asked, the court 
has jurisdiction to decide whether an injunction ought to issue, and 
the character of the injunction, and, should the court err in ordering 
an injunction to issue when one ought not to issue or in ordering an 
injunction broader in its terms than is justified by the bill, its de­
cree will be reversed, but the error will be no defense to an attachment 
for contempt for violating the injunction. The error does not de­
prive the court of its jurisdiction, and the decree is binding upon the 
defendant until vacated or set aside. (Franklin Union v. People, 220 
111. 355, 77 N. E. 176.)

A party may refuse to obey an order where the court had no juris­
diction to make it, but not on the ground that it was erroneously 
made. An order made in the exercise of jurisdiction, though errone­
ous, must be obeyed until modified or set aside by the court making 
it, or reversed by an appellate court. (Court Rose Foresters of 
America v. Corna, 279 111. 605, 117 N. E. 144; Christian Hospital v. 
People, 223 111. 244, 79 N. E. 72.) There can be no doubt that the cir­
cuit court of Cook County had jurisdiction of the subject-matter and 
the parties. It had jurisdiction to determine whether the bill was 
sufficient to justify the issue of an injunction and the character of 
the injunction which should issue. Whether the bill stated a cause 
of action for which an injunction should be granted, or whether the 
affidavits sufficiently establish the facts upon which an injunction 
should be granted, are questions of no importance upon the hearing 
of a charge of contempt for violating the injunction which the court 
ordered. If the bill was insufficient, it should have been tested by a 
demurrer, and not by disobedience of the writ. (Court Rose Foresters 
of America v. Corna, supra.) I f  its averments were not true, a motion 
should have been made to dissolve the injunction, but until it was dis­
solved the appellants were bound to obey it. The sufficiency of the 
bill is not before us for determination. Neither is the question 
whether the scope of the injunction is broader than the allegations 
of the bill. Those questions can arise only on a direct proceeding 
for the review of the order granting the injunction.

The appellants having violated the injunction were properly ad­
judged guilty of contempt of court, and the judgment against them 
is affirmed.

Judgment affirmed.

L abor O r g an izatio n s  —  P ic k e tin g  —  I nterference  w it h  C o n ­
tract— I n ju n c t io n —Bail-O verland Co. v. W illy  s-0 verland (In c.) et 
al., United States D istrict Court, Northern D istrict of Ohio (Dec. 27, 
1919, and January , 1920), 263 Federal Reporter, page 171.—The 
Willys-Overland Co. manufactured automobiles in Ohio and sold them 
through the Willys-Overland (Inc.). The court called the former the 
“ Overland ” and the latter the “ Willys-O verland.” The plaintiff is a
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North Carolina corporation to whom was given a certain territory 
in which it might sell the Willys-Overland automobiles. By con­
tract the Dail Co. was to get a certain number of cars for sale each 
year. The required deliveries were made for the first four months 
in 1919, but in May, by reason of a labor dispute at the plant of the 
Overland at Toledo, Ohio, the deliveries stopped. This action was 
brought by the Dail Co. against the Willys-Overland, the Overland, 
and the labor organizations causing the dispute which stopped work 
for conspiracy in restraining interstate commerce. An injunction 
was also prayed for to restrain any interference with the contract to 
deliver the automobiles and to restrain the strike, picketing, and an 
alleged lockout, which was in reality a closing of the plant at the 
request of the city authorities to avoid violence and bloodshed on 
the part of the strikers and their supporters. In granting the in­
junction, Judge Killits, speaking for the court, referred to Loewe v. 
Lawlor, 208 U. S. 274, 28 Sup. Ct. 301 (Bui. No. 75, p. 622), and 
Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492 
(Bui. No. 95, p. 323), and continued:

The acts charged against the alleged coconspirators in this case to 
have been in contemplation as agencies to effect the conspiracy, and 
also committed to further that conspiracy, were morally much more 
responsible than those charged against the alleged conspirators in 
the cases cited; also in the present case the labor defendants are 
charged with conspiring to induce the employees of the Overland to 
break their contracts with the latter. Consequently the case is within 
the scope of Hitchman Coal Co. Mitchell, and Eagle Glass & Mfg. 
Co. v. Rowe, reported in 245 U. S. 229, 38 Sup. Ct. 65 [Bui. No. 246, 
p. 145], and 245 U. S. 273, 38 Sup. Ct. 80 [Bui. No. 246, p. 152], 
respectively.

Does the Clayton Act change the law in any way so as to affect 
the application here of the cases above cited? We are unable to see 
that it does, for we see nothing in this case that brings into perti­
nency the statement with which section 6 of that act (Comp. St. 
8835f) begins, “ that the labor of a human being is not a commodity 
or article of commerce;” nor are the other provisions of section 6 
applicable here. We are not asked here “ to restrain individual 
members of such organization [labor organizations and others 
named] from lawfully carrying out the legitimate objects thereof,” 
nor are we asked to declare the labor organizations named as de­
fendants in this case “ to be illegal combinations or conspiracies in 
restraint of trade.” The things which the labor defendants are 
alleged to have in mind to accomplish the purposes of their alleged 
conspiracy, and the things which are alleged to have been done in 
furtherance of that conspiracy by way of overt acts, can not, by the 
wildest stretch of imagination, be considered to be “ lawfully carry­
ing out the legitimate objects ” of such organizations. Intimidation, 
violence, bloodshed, can not be said to be lawful means to the effect­
ing of legitimate objects of a labor organization, nor can it be said 
that the acts alleged to have been in contemplation and to have been
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put in practice as agencies of the alleged conspiracy were remotely 
within the privileges of peacefully persuading and lawfully assem­
bling accorded to persons engaged in.a labor controversy by section 
20 of the Clayton Act (Comp. St. 1243d).

Our order made part of its conditions the terms of the Clayton 
Act, and we allowed picketing at the plant under such sanctions, 
respecting both parties, as would tend to identify authors of disorder 
if any occurred.

This court has repeatedly in this case disclaimed a judgment that 
picketing per se was lawful. It was ordered and allowed in this case 
as a convenient means of stabilizing a very uncertain situation, pro­
viding a concrete expression, at the Overland factory, of rights de­
clared by section 20 of the Clayton Act, and to fix responsibility, if 
those rights were exceeded or infringed. The immediate reason for 
fixing the terms of picketing, and thus apparently approving of it, 
having disappeared, there is no reason in allowing it to continue as a 
court provision.

There was a motion before the court to dismiss the case for want of 
jurisdiction, but this was overruled and a permanent injunction al­
lowed, with a warning that if picketing continued in the present 
form the final order, at the time of its issue,44 will definitely abrogate 
the apparent privilege of picketing.”

A supplemental opinion was afterwards filed, in which it was 
stated that the foregoing 44 intimation that organized picketing at the 
Overland plant should cease ” had been ignored, and the practice 
continued 44 with a rather flamboyant air, as if enjoying an unre- 
strainable right to do, in that behalf, just as they please.” Some 
account of the methods prescribed, and of their consequences, was 
then given, after which the opinion continued:

We have recently discussed the fact that the defendant, the Willys- 
Overland Co., has made steady and rapid headway against the opposi­
tion of the labor defendants, until more than a month ago both its 
working force and its daily production exceeded the maximums when 
the dispute arose. This increase of both force and production has 
been maintained since our last memorandum. The blunt truth is 
that the revolt against their employer of certain Overland employees, 
which arose seven months ago, has failed of its purpose to influence 
the company’s policy respecting terms and conditions of employment. 
It is the plainest fact—appreciated everywhere, whether acknowl­
edged or not—whether the truth is unpalatable to anyone or not— 
that the 44 strike ” or 44 lockout ” has long .since ceased to be anything 
else than an ineffective protest against the Willys-Overland Co. by 
persons which that company may or may not heed, as it pleases.

It follows that it can not be fairly said that there is now existing a 
real controversy, or one which any court is bound to honor, over ques­
tions which caused the trouble early in May of 1919. As we have 
suggested in an earlier opinion, it can not be tolerated that a few men, 
either from pride of office in their respective organization or other­
wise, or from sheer willfulness, may indefinitely parade the ghost of 
a dead contest and claim the special consideration which might pos­
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sibly have been given them and those they claimed to represent when 
the dispute had vitality. Our notion is that the court is called upon 
to—in fact, common sense dictates that it should—treat the situa­
tion much more stringently and differently under circumstances 
which now attend this cause, than it should do under those which 
confronted the court when the temporary injunction was issued. If, 
last June, there were to be equitably granted the labor defendants a 
privilege of picketing, it was allowable because of conditions which 
existed then but which, since, have wholly vanished. The foundation 
for the privilege of picketing of the character the court has permitted 
having collapsed, no matter what a few men who assume to be leaders 
of the labor defendants think about it, there is nothing to support it.

We are therefore enjoining the continuance of picketing at the 
Overland plant.

L abor O rg an izatio n s— P ic k e tin g — N uisan ce— C o nspiracy— A t ­
tem pt  to U n io n ize  R estau ran t—Moore v. Cooks', Waiters' &  
Waitresses’ Union No. 402 et al., D istrict Court of Appeals, California  
{Jan. 30, 1919), 179 Pacific Reporter, page 417.—The defendants 
wished to unionize the restaurant of the plaintiffs and for that purpose 
placed pickets before it, each wearing a band or sash of white bearing 
the word “ picket.” These pickets regularly walked up and down 
in front of plaintiffs’ restaurant during the busy hours of the day. 
Plaintiffs secured in the superior court an injunction against the de­
fendant union restraining them from picketing his place and the 
defendants appealed. In affirming the judgment of the superior court, 
the court spoke in part as follows:

The fact that the purpose for which the defendants -maintained 
pickets, as was done here, viz, to induce plaintiffs to unionize said 
restaurant by compelling the women employees to pay their dues to 
said union, and to discharge the nonunion cook and employ a union 
cook in his place, does not justify maintaining a patrol in front of 
plaintiffs’ premises as a means of carrying out their scheme, which 
is nothing short of a conspiracy—as the court found the fact in the 
case at bar to be. The admitted facts in the case, we think, disclose 
“ a combination to do injurious acts expressly directed to another, 
by way of intimidation or constraint, either of himself or of persons 
employed or seeking to be employed by him,” and “ is outside of 
allowable competition, and is unlawful ” (Vegelahn v. Guntner, 167 
Mass. 92, 44 N. E. 1077), and against such “ the law will protect the 
victim and punish the movers of any such combination.” (Crump v. 
Commonwealth, 84 Va. 927, 6 S. E. 620.)

Peaceful picketing! There is no such thing, if the term is in­
tended to apply to the facts as they are shown to be by the record 
in the case at bar. We are in full accord with the doctrine enunciated 
in the case of Atchison v. McGee (C. C.), 139 Fed. 582, where it was 
held that u there is and can be no such thing as peaceful picketing, 
any more than there can be chaste vulgarity, or peaceful mobbing, 
or lawful lynching.”
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From what has been said here, it follows that, as appellants con­
tend, “ the only question involved in the present appeal is the right 
of organized labor to maintain a c peaceful picketing ’ in front of 
plaintiffs’ place of business, so that all members and friends of labor 
unions may know that plaintiffs are operating their business in a 
manner that organized labor believe to be 4 unfair.’ ” The entire con­
tention of the defendants here is that they have a right so to do. We 
are convinced, from an examination of the record presented to us, 
that under the law they have no such right, and that the court acted 
within its jurisdiction in granting the injunction herein.

L a b o r  O rg a n iz a t io n s  —  P ic k e t in g  —  P u rp oses  —  C o n s t i t u t io n ­
a l i t y  o f  S t a t u t e  P e r m it t in g  P e a c e f u l  P ic k e t in g — Truax v. C o rri­
gan, Supreme Court of Arizona (Dec. H , 1918), 176 Pacific Reporter, 
page 570.— W illia m  T ru a x  and h is partn er ow ned  and con ducted  a 
restaurant. A dispute arose betw een them  and th e ir  em ployees over 
w ages and hours o f  em ploym ent, and the parties cou ld  not com e to  an 
agreem ent. T h e em ployees proceeded  to strike and p icket the res­
taurant o f  the petitioner, T ru a x . T h is  they  d id  b y  ca rry in g  banners 
back  and fo r th  in  fron t o f  the restaurant and passing  out handbills 
and b y  lou d  ta lk in g  advertis in g  the strike and the reasons th erefor. 
All the acts a lleged  to have been done b y  the strikers were p eacefu l 
and la w fu l. T he em ployer seeks an in ju n ction  against this peacefu l 
p ick etin g , decla rin g  that the statute, p aragraph  1464, C iv il C ode 
1913, w h ich  perm its in ju n ction s against p ick etin g  on ly  w hen  neces­
sary  to  p revent in ju ry  to p rop erty  righ ts and to prevent u n law fu l 

^acts, is unconstitutional b y  reason o f  the fa ct that it v iolates the 
fourteenth  am endm ent to  the U n ited  States C onstitu tion , in  that it  
deprived  the em ployer o f  h is p rop erty  w ithout due process o f  law  and 
denied to  h im  the equal p rotection  o f  the law . C h ie f Justice C un­
n ingham , in  u p h o ld in g  the con stitu tion a lity  o f  the statute and re­
fu s in g  the in ju n ction , rendered a decision, w h ich  is in  part as fo l lo w s :

The good will of the public toward the plaintiffs was successfully 
attacked by the defendants and temporarily limited to those of the 
public who were not persuaded by the recommendations, advice, and 
appeals made by the defendants. Without any doubt, good will in 
any business is a valuable factor to business success, but no man 
carrying on any business has a vested property right in the esteem 
of the public.

The plaintiffs had the unquestioned right, to adopt any terms and 
conditions of employment of servants in their business as they may 
choose. No one has a right to interfere with the private management 
of a man’s business. I f  he refuses to employ union members, or re­
fuses to pay union wages, and refuses to recognize union conditions 
of employment, that is his affair altogether, and his rights can not 
be interfered with. I f  any person conducting a business elects to 
disregard the demands of his employees, and such employees strike 
for that reason, no right of the employer is violated if the striking
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employees advertise the cause of the strike. I f  the pub lic ity  g iven 
the facts cause a loss, such loss is attribu tab le to the em ployer and 
h is business methods as the proxim ate cause of the loss to him.

The purpose of the statute in question is to recognize the right 
of workmen on strike to use peaceable means to accomplish the law­
ful ends for which the strike is called. The statute adopts the view 
of a number of courts which have held “ picketing,” if peaceably 
carried on for a lawful purpose, to be no violation of any legal 
right of the party whose place of business is “ picketed,” and whether 
as a fact the picketing is carried on by peaceful means, as against 
the other view, taken by the Federal courts and many of the State 
courts, that picketing is per se unlawful. The last view is that con­
tended for by the appellant. The contention is that the statute, hav­
ing attempted to legalize picketing when peaceably carried on for 
any purpose, deprives plaintiffs of their property without due process 
of law, and denies to plaintiffs the equal protection of the law. Con­
ceding that prior to the enactment of paragraph 1464, supra, the 
state of the law in this jurisdiction was as contended—that is, that 
picketing carried on in any manner, in a concecledly peaceable man­
ner, was an unlawful act, as held by a great number of courts; in 
other words, that picketing naturally induces breaches of the peace, 
and is therefore unlawful—yet plaintiffs have no vested right to 
have the law continue in that state. A change in the law, so that 
when it is made to appear that peaceable picketing is in fact carried 
on, and all picketing is no longer conclusively presumed to be un­
lawful, as recognized by said statute, that change in the law places 
the burden upon the plaintiff to show as a fact that the defendant 
violates the law, while the other view presumed that the law was 
violated, if any manner of picketing was carried on. The statute 
simply deals with a rule of evidence requiring the courts to substi­
tute evidence of the nature of the act for a presumption of the nature 
of the act, based upon an inference from the bare act. Hence it is 
quite clear that the statute recognizes the right of the striking 
employees to carry on a campaign of picketing in furtherance of 
a strike for a lawful purpose, provided the means used and the man­
ner in which such means are used are peaceable and otherwise vio­
late no legal rights of the party whose premises are subjected to the 
picketing, and are not in violation of any duty owing by the striking 
employees to such party or to the public. In 110 sense can the statute 
be considered as one either depriving the plaintiffs of property with­
out due process of law, or denying plaintiffs the equal protection of 
the law.

The plaintiff’s property rights are not invaded by the picketing, 
unless the picketing interferes with the free conduct of the business 
by the plaintiffs; and the plaintiffs do not claim that the defendants 
have, by using violent means with picketing, invaded their rights in 
this respect by causing a loss in business.

L abor O rga n iza tio n s— P ic k e tin g — S tr ik e s — B o y c o tts— I n ju n c ­
t io n — Rosenberg v. Retail Clerks' 4 m ,  Local 428, District Court of 
Appeals, First District, California (Dec. 4, 1918), 177 Pacific Re­
porter,, page 864-— -The defendant union called  a* strike  of Rosenberg’s
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employees and proceeded to picket his store. The pickets wore 
badges and walked in front of plaintiff’s store, accosting and calling 
out to possible patrons passing by : “ This is an unfair house; it is 
unfair to organized labor. Don’t patronize it.” Plaintiff sued for 
an injunction on the ground that these actions of the pickets intimi­
dated his patrons. An injunction was granted, but not to the extent 
desired by the plaintiff, and he brings this appeal for the purpose of 
securing an injunction against the acts above set out and complained 
of. * In granting his plea the court said, in part:

The question presented involves the subject of peaceful picketing. 
The right of united labor to enforce a boycott by means of peaceable, 
oral persuasion, and to induce those sympathetic with such a cause to 
refrain or withhold their patronage from an employer is one that has 
received extended consideration from the courts, and the decisions 
on the subject are widely divergent. This principle, however, is not 
one of first impression in this State. The manner and extent to 
which organized labor may strike, the means that may be employed 
in furtherance thereof, and the respective rights of the employer 
and employee are subjects which have received elaborate considera­
tion by our supreme court. [Cases cited.]

It is unnecessary to discus  ̂the principles reviewed and established 
in these [cited] cases, it being sufficient for the purposes of this case to 
say that while coercion, intimidation, or menace can not be resorted to 
for the purpose of enforcing a boycott, strikers have an unquestion­
able right, where no contractual obligation interferes, to present 
their cause by peaceful persuasion and argument. The question 
whether picketing is a peaceful and lawful means is one that has also 
received frequent judicial consideration. The cases in different juris­
dictions are not harmonious on the question. Some of the courts 
have recognized, or at least do not deny, that picketing may not be 
unlawful. The weight of authority, however, and the growing tend­
ency is to accept the contrary view, and to regard picketing as in­
herently illegal, for the reason that it is inseparably associated with 
acts that are indisputably illegal. Accordingly, it has been held 
that there is no such thing as peaceful picketing any more than there 
can be peaceful mobbing.

This being so, it follows that as the trial court found that the de­
fendants committed the acts complained of, judgment should have 
been rendered in accordance with the prayer of the complaint, de­
claring that such acts constituted a threat or menace against plain­
tiff’s customers, and defendants should have been enjoined from a 
continuance thereof. This was the issue raised by the pleadings, and, 
the finding having been in the plaintiff’s favor, he was entitled to a 
judgment declaring that his patrons were intimidated by the ad­
mitted acts, and on account of such intimidation were restrained from 
patronizing him. Under the judgment as rendered, defendants being 
merely prohibited from interfering with or obstructing plaintiff in 
the conduct of his business by means of threats, menace, or intimida­
tion, plaintiff would be compelled, in order to enforce his judgment, 
to institute proceedings upon a charge of violating the injunction on 
the assumption that the acts complained of came within its terms.
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This was the only issue in the present case, and it should have been 
finally disposed of by the judgment.

L abor O rgan izations— R estrain t  of T rade— B oycott— S y m p a ­
t h e t ic  S trik es— I n ju n c t io n — R efusal  to H andle  G oods H andled  
by  N o n u n io n  M en — P. Reardon (In c.) v. Gabon et al. and Reardon 
v. International Mercantile Marine Co. et al., Supreme Court, Special 
Term , K in g s County (June, 1919), 177 Nevj Y o rk  Supplement, 
page 80S.—T h is was an action  fo r  an in ju n ction  b y  the p la in tiff, a 
tru ck in g  com pan y, against C aton  as president o f  the Steam ship 
C lerks ’ U n ion , B rook ly n  and Staten Island , L oca l 975. T h e p la in ­
tiff conducts a large tru ck in g  business devoted  p r in c ip a lly  to h au l­
in g  fre igh t, under contracts, betw een ra ilroad  term inals and steam ­
ship  term inals and em ploys a large num ber o f  team sters. T h e em ­
ployees o f  p la in tiff are com posed  o f  both  union  and nonun ion  labor. 
A b ou t 85 per cent are nonunion  m en w ho have no desire to  becom e 
un ion  m em bers. P la in tiff ’s em ployees are w ork in g  fo r  the same 
w ages as are earned by  union  team sters w herever em ployed . T he 
union  em ployees o f  p la in tiff and the team sters union  have not struck , 
nor have they m ade any dem ands or m anifested  any discontent. 
T he checkers, w eighers, and clerks em ployed  on  the docks and b y  
the steam ship com panies are w ell organ ized . F o r  the purpose o f  
fo r c in g  p la in tiff to  unionize his business these checkers, w eighers, 
and clerks refused  to handle in  any w ay, fre ig h t that had been 
hauled b y  p la in tiff ’s nonunion  emploj^ees. In ju n ction s  pendente 
lite were granted  and defendants appealed. T he court continued  
the tem porary  in ju n ctions until the case cou ld  com e to trial. T he 
op in ion  is in  part as fo l lo w s :

The defendants say that their members are merely refusing to 
MTork wTith nonunion men, i. e., plaintiff’s drivers, but it is plain that 
they are not employed and do not work with plaintiff’s men. They 
are employees of the various steamship companies, who admit that 
they would accept all of the freight brought by plaintiff’s trucks, if 
the checkers, weighers, etc., would perform their work upon it, but 
that, if they ordered them to do so, they would all quit, and, as all 
of such dock workers appear to be organized into some union or 
other, the companies say they would be worse off than the plaintiff.

The defendants admit that 15 per cent of plaintiff’s present 
force are now members of the defendant Teamsters’ Union. They 
strenuously contend that their acts, of which plaintiff complains, are 
merely directed to prevent union men (checkers, weighers, scales- 
men, etc.) from working with plaintiff’s nonunion men; yet it is a 
most remarkable circumstance that these union truckmen (compris­
ing 15 per cent of plaintiff’s force) have not left plaintiff’s employ 
or in any way attempted to refrain from working with plaintiff’s 
other or nonunion men. Thus it appears that the only union work-
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men who are actually working with nonunion men voluntarily con­
sent to continue to so work, and with defendants’ consent.

In the last analysis, therefore, the defendants’ acts have but one 
purpose; that is, the unionization of plaintiff’s workmen against 
their will under penalty of discharge, and instead of persuading the 
individuals concerned, or a substantial majority of them, by showing 
the various alleged benefits to be derived from joining this union 
they command the plaintiff to boycott its own workmen, at the peril 
of disorganizing its entire force, by voluntary withdrawals upon 
their refusal to join the organization.

It is stated repeatedly that the defendants’ members shall handle 
“ plaintiff’s goods ” if it is trucked by union drivers. The merchan­
dise in question is not plaintiff’s ; it never was, and never will be. It 
belongs to persons against whom defendants have no grievance and 
who, in turn, have no control over the situation. It is contended that 
the defendants are merely exercising their right to refuse to handle 
material upon which nonunion labor has been employed. The labor 
of one of plaintiff’s nonunion drivers is not employed upon this 
freight any more than the labor employed in making the cars, say, 
of the Union Pacific Railroad in which these goods were carried be­
fore arriving at the terminal in New York was so employed, and yet 
the defendants do not contend that they are enforcing the same right 
against such workmen, or the truck drivers who transferred this 
freight at Buffalo, Chicago, or San Francisco. The plaintiff is the 
only one of all the carriers involved in each shipment who is singled 
out for discipline.

“ The right of one man to refuse to work for another on any ground 
that he may regard as sufficient ” is a frequent quotation, and yet the 
refusal of any one of plaintiff’s employees, union or nonunion, to work 
for plaintiff is not in any way involved. The only union men 
who can rightfully be said to be working with nonunion men do not 
seem to desire to exercise that right.

It is claimed that the acts of defendants, if successful, will broaden 
the field of employment for union teamsters. Plaintiff, however, is 
not charged with refusing to employ union teamsters. In fact, the 
defendants admit that 15 per cent of plaintiff’s workmen are mem­
bers of other teamsters’ unions. Plaintiff does not discriminate in 
any way between a union or nonunion man. If any individual is 
competent and capable, and the plaintiff desires his labor, it employs 
him, irrespective of .whether he belongs to the defendants’ union or 
any other labor organization. The plaintiff’s field of employment, 
therefore, is as open to union drivers as it possibly can be.

It is charged that the court’s preliminary order is unlawful be­
cause it compels the defendants’ members to work with nonunion 
men. It does nothing of the kind. Its members, one or all, can 
refuse to work at any time they see fit, without in any way coming 
within the purview of this order. The order merely restrains the 
defendants’ members from singling some distant shipper’s merchan­
dise out of the mass presented and refusing to check or weigh it 
simply because it or part of it happened to be brought from the 
freight station to the dock in one of plaintiff’s trucks. The fact is 
that defendants seek to get this court to rubber stamp their demand
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that nonunion men be ordered to work with union men, although 
it is just as much a nonunion man’s right to refuse to work with a 
union man as vice versa.

This court is satisfied that the facts as thus far outlined by the 
papers submitted show sufficient facts to warrant the continuance of 
the injunction until a trial of the mej*its has been had. In the mean­
time no harm can come to the defendants unless, of course, they 
violate the order; whereas the plaintiff will be protected to a certain 
extent, as it has a right to be.

Motion granted.
Two separate appeals were taken from this decision; the defendant 

unions and members appealed and the International Mercantile Ma­
rine Co. appealed. These appeals were decided on November 21, 
1919, and are reported in 178 New York Supplement, pages 713 
and 722. The appellate division of the supreme court, second de­
partment, reversed the above decision and in each case denied the 
motion for preliminary injunction before trial. Judge Kelly, ex­
pressing the majority opinion of a divided court, said in part con­
cerning the case in the appeal of the unions:

We are concerned on this appeal solely with the question of the 
legality and propriety of the preliminary injunction issued in this 
action, originally without notice and continued after argument.

I f  disputes o f this kind are to be reviewed in courts of equity, the 
plaintiff must present a case in conformity with equitable principles, 
and upon the papers before the court on this appeal I think it fails 
to present such a case. The plaintiff does not make the employers, 
or common carriers, or shippers of freight, parties to this action. 
We are dealing here with the facts presented by the record, and 
with conditions prevailing in the months of January, February, and 
March, 1919. We have here no dispute between employer and em­
ployee. No common carrier or employer, or shipper or receiver of 
freight is before the court complaining of the defendants. On the 
proof here one trucking concern, the plaintiff, is before the court, 
complaining that it can not transact its business, although 75 per 
cent of the truck owners in the port of New York have no difficulty 
with the defendants. There is but one other trucking concern men­
tioned in the affidavits as involved in the same controversy, and that 
concern is not before the court as a plaintiff. Despite the agreement 
of its fellow truck owners, the plaintiff will not agree with the de­
fendants; and, so far as the record discloses, the immediate cause of 
the break between plaintiff’s concern and the defendants is its re­
fusal to accede to the demand for an 8-hour day and $1 an hour for 
overtime for its drivers. These are the so-called u union rates.” 
They are the rates paid by 75 per cent of the truck owners. The 
plaintiff pays its men the same regular wages as other truck owners, 
but it insists upon a 10-hour day and pays but 50 cents on hour for 
overtime. Of course, this gives plaintiff a great advantage over its 
competitors; its profits are greater; but is the assertion of such a 
right sufficient to justify a court of equity in issuing a mandatory 
injunction without notice, since continued after argument, compelling
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the defendants, comprising the entire body of dock laborers in the 
port of New York, to work with the plaintiff’s nonunion employees? 
Because this is the effect of the injunction.

There is no proof of any violence or intimidation in this record. 
The plaintiff’s affidavits will be searched in vain for any evidence of 
unlawful overt acts by the defendants. There is no evidence o f any 
appeal to the shippers or receivers of freight to refuse employment 
to plaintiff. There is no evidence of malice or animosity toward the 
plaintiff in particular, because the defendants have never refused to 
handle the merchandise brought to and from the docks by its union 
drivers. The sole object of the refusal to deal with plaintiff’s non­
union employees is to bring about the same hours and the same pay 
for its drivers as prevail in 75 per cent of the trucking concerns in 
New York. This does not appear to be unlawful or unreasonable.

But it is said that this injunction, granted originally without 
notice, directed to this army of more than 100,000 laboring men, is 
not mandatory; that there is no obligation on the men to continue 
working if they do not wish to work with plaintiff’s nonunion drivers. 
This argument, it seems to me, is no answer in a court of equity. 
We know that longshoremen and dock laborers who are not regularly 
employed, and who are paid by the hour, can not quit their work be­
cause of their necessities. A so-called “ strike,” even if it be lawful, 
is a serious matter, entailing loss and hardship on employer and em­
ployee ; a last resort, to be avoided if it be possible by united effort. 
It appears that in this case the defendants have continued to work 
because of these considerations and in obedience to the preliminary 
injunction of the court, which gives to the plaintiff the full relief to 
which it might be entitled after trial.

There are diverse contentions concerning strikes and boycotts 
which affect public service, but I think these are for the legislative 
branch of government, and no legislature, State or National, has so 
far enacted that they are illegal.

I therefore vote to reverse the order and to deny the motion for 
preliminary injunction before trial.

The second appeal, by the International Mercantile Marine Co. is 
from a temporary injunction restraining it from refusing to accept 
for shipment freight hauled by the plaintiff companies. Judge Kelly, 
in giving the opinion of the court on this appeal, said in part:

It seems to me that the preliminary injunction, granted in this 
case originally without notice, and continued after argument, is con­
trary to law for several reasons:

The action is based entirely upon the allegation that the defendant 
common carriers knowingly and wrongfully permit the workmen 
to refuse dealing with the nonunion drivers of the league members. 
But each of the common carriers makes positive affidavit that the 
action of the dock laborers is without their assent and without their 
approval. No conspiracy between the common carriers and the dock 
laborers is pleaded or*suggested. The affidavits for the carriers state 
that they are powerless in the matter, because, if they discharge their 
men, they can procure no one else to do the work, which is of so 
great importance to the entire community.
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As already suggested, the plaintiff has not joined the labor organi­
zations as parties defendant in the action. The preliminary injunc­
tion is unnecessary and uncalled for. If the injunction in the action 
against the labor unions is sustained, there is no reason or necessity 
for enjoining the steamship companies. If, on the other hand, it is 
dissolved, in my opinion it would be the height of folly to issue a 
mandatory injunction such as this against the defendants; because 
it appears that practically the entire force of dock laborers, checkers, 
weighers, etc., to the number of some 125,000 men, is unionized, and 
if they are left free to pursue their work and better their condition 
by lawful methods, any attempt by the steamship companies to force 
them to, work with nonunion drivers would only result in a general 
strike and tie-up of the freight of the port. Upon the papers it is 
uncontradicted that it is impossible from a practical standpoint to 
obtain nonunion labor to perform the work.

Under elementary principles I think the injunction should have 
been denied. The dispute must be settled in the other case. From 
every point of view I think it was an abuse of discretion to issue 
such a mandatory injunction in advance of trial. Taking the case by 
itself, as the plaintiff sees fit to present it to the court, a preliminary 
injunction may benefit the two trucking concerns mentioned, enabling 
them to continue their exaction of the 10-hour day and payment of 50 
cents for overtime ; but it might ruin the 75 per cent of the truck 
owners in the port who are in accord with the labor organizations, and 
result in an embargo on the shipping in and out of New York, and 
would be unenforceable because it would bring about the very results 
which it purports to prevent. I think the order should be reversed 
and the motion denied.

L a b o r  O rg a n iz a t io n s — R e s t r a in t  o f  T ra d e — I n t e r fe r e n c e  w i t h  

I n t e r s t a t e  C om m erce— C on sp ira cy — I n ju n c t i o n — Burgess Bros. 
Co. (In c.) v. Stewart et al., Supreme Court of New Y o rk , Special 
Term , K in g s County (June, 1920), IS 4 New Y o rk  Supplement, page 
199.— T h e p la in tiff is a fo re ig n  corp ora tion , engaged  in business as 
a dealer in  lum ber. Its  p r in c ip a l business is in  the exportation  o f  
lum ber to  fo re ig n  m arkets and fo r  this reason is requ ired  to use e x ­
tensively  the various steam ship lines d ock in g  in  N ew  Y ork . T h e 
defendants are steam ship lines and com m on  carriers. O ther d e fen d ­
ants are the T ru ck  D rivers  and C hauffeurs’ L oca l U n ion  N o. 807, 
G reater N ew  Y o rk  L um ber H an d lers ’ U n ion  L oca l N o. 17122, Steam ­
ship C lerks’ U n ion  o f  B rook ly n  and Staten Island , L o ca l N o. 975, 
I. L . A., and the T ransportation  T rad e  C ouncil o f  the P o r t  o f  N ew  
Y o rk  and V ic in ity . T he team sters, chauffeurs, and lum ber handlers 
o f  the B urgess com pan y  w ent on a strike in  Jan uary , 1920, to  com pel 
the com pan y to m aintain  a closed shop. T h is  the com pan y refused 
to  do, reorgan ized  its business, and continued to  transact its business 
on the open -shop  plan. T hereu pon  the defendant unions in  order 
to coerce the B urgess com pan y and other com panies to m aintain  a 
closed shop served notice upon  the steam ship com panies that i f  they
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received or accepted for transp or cation any of tlie Burgess company's 
or other blacklisted companys’ goods said unions would call a strike 
of the employees of said steamship companies. The steamship com­
panies in the face of this threat refused to accept the plaintiff’s goods 
for shipment, and the plaintiff brought this action for injunction to 
prevent the defendants from conspiring together to prevent it from 
engaging in interstate and foreign commerce and to prevent the 
unions from calling, participating in, or threatening to call strikes 
with the purpose in view of preventing plaintiff’s goods being 
handled in such commerce. In granting the injunction the court 
rendered a decision from which the following is quoted:

The moving papers herein show that all of the parties are engaged 
in a combination having for its object the exclusion of plaintiff’s mer­
chandise from transportation by defendant carriers, both where 
plaintiff is the shipper and where its customers are the shippers. 
The continuance of this condition makes it impossible for plaintiff 
to carry on export trade in any form. I f  combinations of this char­
acter are lawful, then it is impossible for any trucking to be done 
in New York City and vicinity except on terms that the Truckmen’s 
Union permits, and it becomes entirely practicable for the Truck­
men’s Union to decide what merchandise it will haul and what 
merchandise it will not haul.

The affidavits of the union defendants generally admit the specific 
acts charged, and assert their legality.

This seems to me to be a combination to gain control over trans­
portation, and to blockade the channels of trade against all but 
union merchandise, and against all concerns who do not make union 
contracts. Such a combination to exclude open-shop merchandise 
from the channels of trade and commerce and from the markets of 
the Nation is a conspiracy against public welfare, and deprives the 
public of their sovereign right of choice to purchase such goods as 
they want, because by artificial methods it keeps such goods out of 
the market. They will not permit anyone but themselves to handle 
shipments.

It appears the carriers knew of the rule laid down by the em­
ployees, and, so far as the papers go, have acquiesced in them with­
out any protest. Common carriers owe an affirmative duty to per­
form impartial service, and it is unlawful to subject plaintiff to 
undue prejudice. Their duties call upon them as common carriers 
to serve the plaintiff and not discriminate against it. I f  the carriers 
and their terminal agencies, instead of joining with the unions in 
this combination, by submitting to this discrimination for fear of a 
strike, had stood squarely for the performance of their public duties 
it is doubtful if the plaintiff would now be in court. The carriers 
appeared to have aided, abetted, and encouraged the unions by seek­
ing to evade their duties to handle the plaintiff’s goods without dis­
crimination.

The facts herein seem to present a conspiracy within this defini­
tion :

“ A conspiracy is sufficiently described as a combination of two 
or more persons by concerted action to accomplish a criminal or
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Unlawful purpose or some purpose not in itself criminal or unlawful, 
by criminal or unlawful means.”

They show a combination to violate the positive provisions of the 
shipping act and the provisions of section 5440 of the Revised Stat­
utes (U. S. Comp. St. 10201).

Under the provisions of these statutes it seems clear that a refusal 
on the part of the carriers to transport the plaintiff’s merchandise 
constitutes a violation of law and a crime, and that the defendant, 
unions and officers are engaged in an unlawful conspiracy when they 
induce, aid, and abet the carriers in committing this misdemeanor, 
and threaten them with a strike unless they commit the misdemeanor.

The combination presented in this case is in violation of both the 
shipping act and Revised Statutes, and the plaintiff, being irre­
parably injured in its property rights by acts done in furtherance of 
such conspiracy, is entitled to an injunction.

While it is indisputable that a man may enter any vocation that 
he chooses, yet if he sees fit to select a field indissolubly linked with 
the rights of the public, such as that of a common carrier, he must 
subserve his own rights to that of the public welfare, and must at 
all times stand ready and willing to assume all of the exacting duties 
which he knows are owed the public. When he enters the public 
service he impliedly acquiesces in assuming all of these obligations. 
He must either get out of the transportation business or serve all 
persons alike.

Employees of steamships and those employed in and about the 
docks and all others associated in or connected with and necessary 
to the conduct of business of common carriers should perform their 
usual services regardless of whether the merchandise is worked upon, 
or handled, received or delivered by union or nonunion men, and 
such service should be impartial and uninterrupted. The plaintiff is 
not asking anything unjust or unfair in insisting upon the free use 
of the transportation lines. It does not lie with union leaders to 
lay down the proposition that the last word in deciding what mer­
chandise shall or shall not be transported should vest exclusively in 
them.

The court distinguished this case from the Reardon cases above, 
decided by the appellate division, in that the common carriers and 
shippers were not made party to the action therein, while here 
their complicity, or at least assent to the conditions complained of 
was an essential factor in the proceedings.

The opinion concluded:
The papers sufficiently establish, for the purpose of the present 

application, and until the rights of the parties and the issues herein 
can be determined on a trial, the existence of an unlawful con­
spiracy on the part of the defendants, and therefore the preliminary 
injunction as prayed for herein is granted.

L abor O rg a n iz a t io n s — R e s t r a in t  o f  T ra d e — I n t e r fe r e n c e  w i t h  
I n t e r s t a t e  C om m erce— S e co n d a ry  B o y c o t t s — I n ju n c t i o n — Buyer 
v. Guillan, United States C ircu it Court of Appeals (Feb. 1921),
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271 Federal Reporter, page 65.—Samuel Buyer & Co. were “ engaged 
in the business of manufacturing and selling elastic garters and notion 
specialties.” The principal office and salesrooms were in New York- 
City and the factories were in Norwich, Conn., and Norfolk, Va. 
The defendants are the Old Dominion Transportation Co., its general 
agent Guillan, and a large number of labor unions connected with 
the shipping of goods by water, the most important of which are 
the District Council, No. 16, International Brotherhood of Teamsters, 
Chauffeurs, Stablemen, and Helpers, and the International Long­
shoremen’s Association. The Citizens’ Trucking Co. (Inc.) employed 
both union and nonunion men. Buyer delivered a shipment of raw 
materials for his Norfolk factory to this trucking company for trans­
portation to the docks of the Old Dominion Transportation Co., 
the only steamship line plying between New York and Norfolk. 
When the goods arrived at the dock, the Old Dominion Co.’s em­
ployees, who were highly organized, refused to unload, check, or 
weigh the shipment because the trucking company refused to main­
tain a closed shop and employ none but union labor. The Old 
Dominion Co. thereupon refused to accept the shipment. This inci­
dent occurred on July 8, 1920, and was repeated on July 12. The- 
same thing took place in connection with a shipment by the Inter­
national Cork Co. of Brooklyn.

Buyer thereupon brought this action for an injunction against 
the defendants, alleging that the Old Dominion Co. had violated its 
duty as a common carrier and that it had entered into a combination 
with the labor unions in violation of acts of Congress, among others 
the Sherman law, to prevent the handling or transportation of the 
plaintiff’s merchandise or of any merchandise handled or operated 
on by nonunion men or which is offered for transportation by any 
transfer company or individual teamster not employing union men 
exclusively. The court sustained the plea for a preliminary injunc­
tion on the ground that the agreement of the unions not to handle 
goods which have been handled by nonunion labor was in restraint 
of interstate commerce and a violation of Federal laws. The opinion 
in part is as follows:

While it is true that the injunction asked for is of a mandatory 
nature, rarely granted on affidavits, the question is really one of law 
and we believe that it will be to the interest of the public and with 
the approval of the parties with the exception of the Old Dominion 
Transportation Co. to dispose of the question now.

It will be seen that the representatives of the unions admit the 
existence of an agreement that their members will not handle the 
plaintiff’s interstate shipment unless he sends them to the Old Domin­
ion Transportation Co. by some transfer agency operated entirely 
by union men and the Old Dominion Transportation Co. admits that 
it will not transport his shipments until its employees consent to
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handle them. For this reason it may be regarded as a party to the 
combination. It is also plain that the plaintiff has sustained and is 
sustaining and will sustain in the future special and irreparable 
damage as the result of this combination for which he has no ade­
quate remedy at law because of the difficulty of ascertaining the 
damage in case of each shipment refused and of the necessity of 
bringing a multiplicity of suits.

The whole case of the defendants and the conclusions of the learned 
judge of the court below are based upon the law of the State of New 
York as laid down in Bossert v. Dhuy, 225 N. Y. 342, 117 N. E. 
582 [Bui. No. 246, p. 129], to the effect that a combination of indi­
viduals whose primary intent is the protection of their own interests, 
as, for instance, to establish complete unionization of the longshore 
work of the water front of the port of New York, not accompanied 
by violence or intimidation and not to gratify malice, is lawful, even 
if it does injure others.

In Duplex Printing Press Co. v. Deering, 252 Fed. Rep. 722 [Bui. 
No. 258, p. 109], we followed this view and also held that such com­
binations did not violate the Sherman law. We construed section 
20 of the Clayton Act as legalizing a secondary boycott so far as it 
consists in refusing to deal with anyone who deals with an employer 
whose employees are on strike. But this decision has lately' been 
reversed by the Supreme Court holding that if the combination was 
in violation of an act of Congress it is of minor consequence whether 
either kind of boycott (primary or secondary) is lawful or unlawful 
at common law or under the statutes of particular States; that sec­
tion 6 of the Clayton Act providing that labor organizations shall 
not be held illegal combinations in restraint of trade under the 
antitrust laws contemplates only such organizations as lawfully carry 
out their legitimate objects; that section 20 prohibiting United 
States courts and judges from issuing injunctions applies only to 
disputes between employers and employees. [41 Sup. Ct. 172.]

The combination in this case being in restraint of interstate com­
merce and no controversy between employer and employees being 
involved the order is reversed and the court below directed to issue 
a preliminary injunction in accordance with the opinion.

L abor O rgan izations— R ules— E x pu lsio n  of M ember— Loss of 
I n su rance— J urisdiction  of C ourts—Simpson v. Grand Interna­
tional Brotherhood of Locomotive Engineers et al. ( two cases) and 
Smith v. Same (two cases), Supreme Court of Appeals of West V ir ­
ginia (Feb. 11, 1919), 98 Southeastern Reporter, page 580.—The 
brotherhood named had had much trouble in regard to certain mat­
ters connected with the disposal of work by the Norfolk & Western 
Railway, which had finally been settled by an agreement known as 
the Elk Horn pool. This pool permitted steam engineers and elec­
tric engineers and firemen who worked in the capacity of engineers 
to work interchangeably with either steam or electric locomotives. 
The pool was broken up and certain engineers were permanently 
assigned to electric engines. Smith and Simpson each were thus
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assigned. They were both then accused and tried by the brother-] 
hood to which they belonged of having violated a rule of that organ  ̂
ization which prohibited any member from interfering with or caus­
ing the breaking or changing of any agreement of the brotherhood 
with any employer. The divisions to which they belonged twice 
acquitted them of any wrong doing, whereupon one Stone, the grand 
chief engineer of the organization, in the exercise of his appellate 
jurisdiction and power of suspension, caused another trial to be had, 
and Smith and Simpson were declared guilty. Stone then suspended 
Smith and Simpson and permitted them to appeal to the convention 
or Grand International Division, which met triennially. This they 
refused to do. The effect of their expulsion resulted in the loss of 
insurance in the Locomotive Engineers’ Mutual Life & Accident 
Association, as a condition both precedent and subsequent to retain­
ing insurance therein was membership in the union or brotherhood. 
Suit was brought by each of the expelled members for the loss of 
their insurance and for wrongful expulsion. Both the brotherhood 
and the accident association were sued as corporations, and the 
members of the organizations were also sued as individuals. In 
affirming the judgment of the lower court in favor of the individual 
defendants and in reversing, for want of jurisdiction, the judgment 
against the brotherhood the court said in part:

A  preliminary of vital importance in some aspects of the case 
is whether the Grand International Brotherhood of Locomotive 
Engineers has been brought within the jurisdiction of the court by 
sufficient process and pleadings. Upon the assumption that it was 
a corporation qualified under the laws of the State to do business 
here, the summons in each case as to it was served upon the auditor 
of the State, and it was impleaded as a corporation. It filed special 
pleas at rules denying that it was a corporation, to which plain­
tiffs replied generally, and the issues thus raised were determined 
In favor of the defendant, and the actions accordingly dismissed as 
to it. But in the same order in which the dismissal was formally 
adjudged the plaintiffs were permitted to amend both the summons 
and the declaration in each case by striking out the words u a cor­
poration ” and inserting in lieu thereof the words “ a fraternal benefi­
ciary association.” The course pursued by the plaintiffs was adopted 
upon two theories: (1) Identity of the Grand International Brother­
hood of Locomotive Engineers with the Locomotive Engineers’ 
Mutual Life & Accident Association and the Locomotive Engineers’ 
Building Association; and (2) liability of the association to be sued 
by its associate name under the provisions of chapter 55A of Barnes’s 
Code, 1918.

There is no proof that the contracts of membership made between 
the plaintiffs and the association were understood or deemed by them 
to have been made in a corporate name. On the contrary, both 
admit in their testimony that the association is not incorporated. 
Not having been misled nor deceived as to the capacity in which
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the association made its contracts with them, they are. not in any 
position to invoke the doctrine of estoppel.

The Grand International Brotherhood of Locomotive Engineers 
and Locomotive Engineers5 Mutual Life & Accident Association, the 
two corporations to which reference has been made, are not iden­
tical. The Grand International Brotherhood covers vastly more 
ground than the insurance association. Its purpose is the pro­
motion of the general interests of railway locomotive engineers. 
The insurance merely provides life and accident indemnities for 
such members of the brotherhood as become certificate or policy 
holders therein, and the building association is a corporation own­
ing and managing a brotherhood building in the city of Cleveland, 
Ohio. Relationship of the institutions is not determinative of the 
question of identity. Almost anything conceivable bears some sort 
of relation to everything else.

Lack of jurisdiction of the Grand International Brotherhood of 
Locomotive Engineers makes reversal of the judgment against it 
inevitable, and also renders it unnecessary as well as improper to 
pass upon any of the numerous rulings made in the course of the 
trials, in so far as they might, if it were a party to the cases, affect 
its interests. Without having brought the association within its 
jurisdiction, the trial court could not properly decide anything 
against it nor can this court do so. But since the court acquired 
jurisdiction of the individual defendants, it is necessary to determine 
whether it properly directed verdicts in their favor.

Although the plaintiffs claim to have been injured by wrongful 
and illegal acts of the defendants, the injuries of which they com­
plain were deprivation of contractual rights. Both their right of 
membership in the division and in the brotherhood and the powers, 
privileges, and rights of the defendants within the same organiza­
tions are measured and defined by the organic or fundamental laws 
thereof, called the constitution and statutes and its rules and reg­
ulations. This contract governs not only the rights of individual 
members and local divisions but the higher tribunals and their 
officers as well.

But the construction of the organic agreement, by-laws, rules, 
and regulations of a benefit society or other unincorporated volun­
tary association belongs not to the court but to the board, council, 
or other tribunal provided for the purpose in the organization, if 
any. So long as the body upon which this power of interpretation 
has been conferred does not substitute legislation for interpretation, 
nor transgress the bounds of reason, common sense, or fairness, nor 
contravene public policy or the laws of the land in their conclusions 
and decisions, the courts can not interfere with them.

Stone’s exercise of his power of suspension and appellate juris­
diction conjointly and simultaneously, so as to compel the expul­
sion of the accused members or loss of the charter and thus restrain 
the liberty of members in respect of their action in the trials, is 
harsh and drastic on its face and decidedly variant from the course 
of ordinary judicial procedure. But it must be remembered that 
the association was not formed in absolute accord with the scheme 
or plan of the State government. The mere reversal of a finding of
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not guilty by a division would not affect an expulsion of a guilty 
member.

* The propositions on which these observations stand are obvious 
corollaries of others to which the courts have yielded practically 
unanimous assent. The expulsion of a member of a voluntary asso­
ciation, whether incorporated or not, after notice, an opportunity 
to be heard, and a trial fairly conducted agreeably to the laws of the 
association, is conclusive upon the civil courts.

As nothing can be decided against the association without juris­
diction, and the judgment in favor of the other defendants is free 
from error and .completely discharges them, there is no occasion to 
deal with the numerous assignments of error, based upon the other 
rulings of the court during the course of the trial. As to the Grand 
International Brotherhood, the cases will be remanded, with leave 
to the plaintiffs to acquire jurisdiction of its members by proper 
process and proceed with a new trial, if they shall see fit so to do.

L abor O rg an izatio n s— R ules— E xpu lsio n  o f  M ember— P owers 
o f  C en tral  O rg an izatio n— Love v. Grand International D ivision of 
the Brotherhood of Locomotive Engineers, Supreme Court of A rka n ­
sas ( Ju ly  7, 1919) ,  215 Southwestern Reporter, page 602.— J. C. 
L ove  and F . C. Stelter were m em bers o f  the B roth erh ood  o f  L o c o ­
m otive E ngineers, th e ir  m em bership  bein g  in  L o ca l D iv is ion  554. 
T h e G ran d  In tern ationa l D iv is ion , com m only  k n ow n  as the G. I . D ., 
w as an in corp ora ted  organ iza tion , located  at C leveland , O h io , w ith  
p ow er to do business in  A rkansas. S telter had  received an in ju ry  
w hile operating  an engine on the R o ck  Is la n d  R a ilroa d  and h ad  
sued the com pan y  fo r  dam ages. T h e  suit was settled by  com p ro ­
m ise, bu t th e  com pan y refu sed  to  reem ploy  h im , con trary , as he 
claim s, to h is con tract w ith  the broth erh ood . H ow ever, the org a n i­
zation  refused  to  secure redress in  spite o f  the presentation  o f  h is 
claim s to the various authorities o f  the order, in  presenting w h ich  
he was assisted b y  the appellant L ove . W h ile  attending the con ­
vention  o f  the G. I . D . fo r  the purpose o f  securing a consideration  
o f  these claim s, it  w as ch arged  that the appellants, L o v e  and Stelter, 
had v io la ted  an ob liga tion  o f  the order by  p u b lish in g  an attacking 
p am phlet w h ich  contained  a com plete statem ent o f  S telter ’s case and 
his fru itless attem pts to  obtain  redress fro m  the lo ca l d iv ision , the 
b roth erh ood  officials, and a p r io r  con vention  o f  the G . I . D . D eceit, 
fa lsehood , and tyran n ica l influence were said  to  have been used to 
p reven t a p rop er redress o f  grievances.

A committee was appointed to consider the charge of insubordina­
tion, and after hearing this committee recommended expulsion. This 
recommendation was acted upon by the G. I. D. after refusing to 
allow the appellants to appear before the board. A motion was then 
adopted giving to the grand chief engineer and the advisory board
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power to hear and reinstate the suspended members on a proper 
showing. The nature of the committee’s hearing was vigorously dis­
puted, the appellants claiming that they did not know that it was 
anything more than an informal discussion of the situation and had 
no idea that they were being tried on the charges preferred against 
them. The committee, on the other hand, asserted that the appellants 
understood the procedure and that they admitted the authorship and 
responsibility for the circulation of the pamphlet.

The vote of expulsion was followed by a petition to the chancery 
court of Pulaski County seeking legal action to protect the interests 
of Love and Stelter, claimed to have been illegally violated by the 
order. This petition was ordered dismissed, whereupon the peti­
tioners appealed.

The first insistence was to the effect that the G. I. D. had only 
appellate and not original jurisdiction to expel members of the sub­
ordinate divisions. The court cited apt provisions of the constitution 
of the organization, which were construed to confer original author­
ity on the G. I. D. On this point Judge Humphreys, who delivered 
the opinion of the court, said in part:

It is hard to conceive what broader or more specific language could 
be invoked in an attempt to confer all power upon a body than was 
utilized in this section. The first clause confers jurisdiction on the
G. I. D. over all subjects pertaining to the brotherhood, the next 
makes the enactments and decisions the supreme law of the brother­
hood, and the next exacts complete obedience of every member of th£ 
order to the laws enacted, or decisions made by the G. I. D., touching 
any subject concerning the brotherhood. I f  this is not an investment 
of all power in a body by plain, unambiguous language, we are unable 
to detect the restriction or limitation. Touching upon the unlimited 
power vested in the G. I. D. by the first paragraph of this section of 
the constitution of the order, it was said by the court in the case of 
Simpson and Smith v. Grand International Brotherhood of Locomo­
tive Engineers (W. Va.), 98 S. E. 580 [above], that:

“ The powers thus vested in it expressly exclude any presumption 
of intent to adopt the limitations and rules of the civil laws, respect­
ing either procedure or substantive rights in the order.”

As to the nature of the offense committed, Judge Humphreys said:
Again, it is insisted by appellants that there was no by-law estab­

lishing the offense charged and fixing expulsion as the penalty. Sec­
tion 92 of the constitution of the order provides that:

“All divisions, or members of divisions, are prohibited from issuing 
circulars or signing any form of petition relative to brotherhood busi­
ness among members of the brotherhood or others. I f issued by a 
division its charter shall be suspended, and the length of such sus­
pension shall be at the discretion of the grand chief engineer. If 
issued or signed by a member, he shall be suspended or expelled: 
Provided , That the foregoing shall not prevent or hinder in any man­
ner any official or division of the brotherhood in properly conducting
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the business of the organization as to sending out notices, reports, 
etc., for the purpose of securing or giving information.”

The third claim was that the procedure was contrary to the by-laws 
of the order. It appeared that there were detailed regulations for 
procedure in case of trial of members by subordinate subdivisions, 
but no regulations were prescribed covering the G. I. D.

Under these circumstances it was writhin the power of the G. I. D. 
to adopt a fair method of procedure, even though it did not conform 
to the method governing trials of the members before subordinate 
divisions.

The delegation of authority to the committee was also attacked, but 
the court held that this was the only practicable method and that it 
had been approved in other cases; while as to the conflict of evidence 
regarding the fairness of the trial, it was said that the chancellor’s 
finding was in favor of the brotherhood, “ which finding seems to be 
supported by the evidence.”

The decree appealed from was therefore affirmed.

L abor O rg an izatio n s— R ules— P ower of U n io n  to M odify— Bur­
ger et al. v. McCarthy et alSuprem e Court of Appeals of West Vir­
ginia (Oct. 7 ,1919), 100 Southeastern Reporter, page 492.—This was 
an action by three railway conductors, members of the Brotherhood 
of Railway Trainmen, against the 14 members of the grievance com­
mittee of said brotherhood for an injunction to prevent them from 
entering into a certain agreement with their employer, the Chesapeake 
& Ohio Railway Co. The grievance committee was the legislative body 
of the brotherhood and was intrusted with the promulgation of rules 
for the government of the members and with the drawing up of work­
ing agreements with the railway. The particular brotherhood here 
involved is composed only of employees of the Chesapeake & Ohio 
Railway.

Many years previous to this action the grievance committee of the 
brotherhood made a rule and entered into an agreement with the rail­
way establishing this rule as a regulation of the employees. This rule 
provided that the runs on the railroad be apportioned among the 
employees of the railroad according to seniority of service. In 1918 
the grievance committee made another rule changing the previous 
rule with regard to the apportionment of runs, and were about to 
enter into an agreement with the railway to establish this rule when 
the present action was brought. A temporary injunction was granted 
against the grievance committee, but on final hearing it was dissolved 
and plaintiffs’ bill was dismissed. Plaintiffs appealed, but the judg­
ment was affirmed. The opinion was in part as follows:
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The bill avers that plaintiffs have been in the railroad service from.

15 to 18 years, having commenced as brakemen and worked up to the 
position of conductors, and have been members of the Brotherhood 
of Railroad Trainmen for 13 years or more, and have thereby ac­
quired property rights under the old rule or regulation, a right grow­
ing out of contract between themselves and their employer, and there­
fore a sacred property right, which the new rule, if put into opera­
tion, would destroy. It is seriously contended in brief of counsel 
that this right of seniority is a thing of value; that it is one of the 
cherished rights of railroad men, gained only by long and arduous 
years of service.

It is established by the evidence that the new regulation was 
adopted in the manner and by the body of representatives provided 
for by the constitution and by-laws of the Brotherhood of Railroad 
Trainmen.

Presumably the action of the general grievance committee was for 
the general good of the brotherhood; nothing appears to the contrary. 
We are furthermore of the opinion that the old rule, giving prefer­
ence in making runs of trains according to seniority, did not create 
a property right in plaintiffs such as to justify the interference by 
a court of equity to prevent the operation of the rule.

We affirm the decree of the circuit court.

L a b o r  O rg a n iz a t io n s — S o l i c i t in g  M em bers f o r  U n io n — R ig h t  
t o  E r e c t  H ou ses  f o r  D is ch a rg e d  U n io n  M e n — Diamond Block 
Coal Co. v. United Mine Workers of America et al., Court of Ap­
peals of Kentucky (June 18,1920), 222 Southwestern Reporter, page 
1079.— T h e  defendant la b or  union , its officials, and its m em bers were 
en gaged  in  a cam paign  to  organ ize  the coa l m iners o f  the H a za rd  
fie ld  and v ic in ity  and m ake them  m em bers o f  th e ir  union . T h e  
p la in tiff and oth er operators o f  m ines in  the v ic in ity  refused  to  rec­
ogn ize  o r  em p loy  un ion  labor and op p osed  the m ovem ent to  o r ­
gan ize the laborers. T h e  D ia m on d  B lo ck  C oa l C o .’s m ine w as some 
3 m iles fro m  the tow n  o f  H azard . T h e  com p an y  m aintained  78 
houses f o r  its em ployees. W h en  the m ovem ent w as started to  or­
gan ize  the m iners o f  H a za rd  field  a few  o f  p la in tiff ’s em ployees 
jo in e d  the un ion  and were fo r  th is reason d isch arged  b y  p la in tiff 
and  ejected  fro m  the com p a n y ’s d w ellin g  houses. T h e  e jected  
m iners and th e ir  fam ilies  had  no other em ploym ent in  the v ic in ity  
n o r  had th ey  any p lace  to  g o  to  secure shelter. T o  m eet this co n d i­
tion  the union , a fte r  m uch difficulty, fou n d  a num ber o f  sm all a va il­
able parcels o f  lan d  w h ich  it leased and u pon  wThich  it p roceeded  to 
erect shanties o r  shacks fo r  the purpose o f  a ffo rd in g  shelter to  e jected  
m iners and th e ir  fam ilies* T h e  officials and m em bers o f  the union  
also m ade som e efforts peaceably  to persuade other em ployees o f  the 
p la in tiff to  jo in  the union. No violence w as in d u lged  in  and none 
w as threatened b y  the union  o r  any o f  the other defendants, a lthough
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some threats were made by some persons supposed to be members 
of the union.

The company sued for an injunction against the union and cer­
tain other persons to restrain them from constructing the shacks or 
shanties for the housing of discharged miners near its property and 
further to restrain them from soliciting members for the union from 
among its employees. A temporary restraining order against the 
union was issued by the circuit court. On motion made by the union 
and other defendants to the court of appeals the order was dissolved. 
The decision of the court is in part as follows:

As there is no evidence to support the allegations of the petition 
that defendants have used threats, intimidation, coercion, and fraud 
to accomplish their purposes, and as these allegations are specifically 
denied by defendants, thus putting the burden of proof upon the 
plaintiff, and as it is admitted by plaintiff and its officers that its 
mines continue uninterruptedly to run, and no employee has been 
induced by defendants, or either of them, to leave its employment, 
and that its employees have the right to quit its employment at any 
time, it follows that the plaintiff has wholly failed to make out its 
case, unless it be that the peaceable solicitation of miners to become 
members of the organization in that district was a violation of the 
rights of the plaintiff, or that the leasing of the ground by defend­
ants from Davis and others and the erection or attempted erection of 
the shacks or tenant houses was an invasion of the rights of plaintiff. 
In its last analysis, plaintiff’s only complaint supported by evidence 
is that defendants have leased the ground and are proposing to erect 
shacks thereon, and are soliciting other employees to become members 
of the union.

While the United Mine Workers of America is a voluntary asso­
ciation, and not a corporation, it is recognized both by Federal stat­
utes and the statutes of Kentucky. The association, through its offi­
cers, had a right to enter into a lease contract with Davis and to 
erect the houses for the shelter of their membership. Of this there 
can be no doubt. That it was going to house and care for laboring 
men who had been discharged and evicted by employers in that 
vicinity because the men joined the unions does not militate against 
the manifest right of the association to otherwise make a lease and 
erect houses. So long as the union keeps within its legal rights it 
may lease as much ground and erect as many houses as may satisfy 
its purpose, and it violates no right of the plaintiff, because the rights 
of two persons never conflict.

It may be urged that there is evidence in this record sufficient to 
warrant the conclusion that certain of the persons named in the affi­
davits as making threats or proposing injury to the plaintiff’s em­
ployees or plant were at the time members of the United Mine Work­
ers of America, and therefore acting for and on behalf of the union. 
Even if it be granted that these men or any one or more of them were 
members of the union, and that they made the statements with which 
they are charged, no injunction would lie against the organization on 
account of such threats.
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In this jurisdiction the rule is thoroughly established that a labor 
organization, through its officers and agents, may organize new 
branches and solicit membership among employees of concerns that 
are opposed to union labor so long as they use only peaceable means, 
such as persuasion and argument, and are not guilty of threats 
against the person or property, intimidation, coercion, or fraud. No 
sufficient facts were shown on which the extraordinary remedy of 
injunction should have been granted to complainant in this case, as 
injunctive relief can be had in no case except where it is made to 
appear that complainant has no adequate remedy at law and that 
great and irreparable injury will result.

Labor Organizations— Strike for Recognition of Union— Pick­
eting— Conspiracy— Injunction— Action for Damages— Heitkem- 
per et al. v. Central Labor Council of Portland and vicinity et al., 
Supreme Court of Oregon (Oct. 11,1920), 192 Pacific Reporter, page 
765.— The manufacturing and merchant jewelers of Portland, Oreg., 
are the plaintiffs. They employed a number of engravers, watch­
makers and repairers, stonecutters and stone setters, members of the 
defendant union. The employees were being employed on an eight- 
hour basis and their wages ran as high as $45 per weeko According' 
to their own statements the}̂  were satisfied both with the hours of 
labor and the wages paid; they also openly admitted that they were 
satisfied with the conditions of labor and were pleased with their 
employers. The Central Labor Union, backing up Local Union No. 
41 of the International Jewelry Workers, to which the employees 
belonged, called a strike of all the plaintiffs’ employees for the pur­
pose of making the employers recognize the union, deal with it in 
collective bargaining, and sign an agreement promising to maintain 
a closed shop. The employers had each individually refused to sign 
the agreement presented by the union. The strikers picketed the 
employing jewelers’ shops and indulged in the usual tactics in such 
cases, such as carrying banners and wearing sashes inscribed with 
“ Unfair to organized labor ” and similar statements, parading back 
and forth before the employers’ shops, speaking to and exhorting 
]:>rospective customers not to deal with the plaintiffs, and similar 
acts. The picketing was intended to injure the plaintiff’s business 
and it was successful. The plaintiffs were damaged, and because 
the defendants were insolvent and therefore no adequate relief could 
be had by suing them for damages the plaintiffs brought this action 
for an injunction to enjoin the picketing which was conceded to be 
peaceful. The strike commenced in July, 1919. The State legis­
lature had that year passed a law (ch. 346) in which labor organiza­
tions were declared to be lawful organizations, and restricted the 
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power of courts to issue injunctions against them or to prevent them 
from engaging in peaceful picketing. The circuit court awarded 
judgment in favor of the plaintiffs and the defendants appealed. 
In affirming this decision the court held that as there was no dispute 
in this case as to hours, wages, or conditions of labor the above men­
tioned law did not apply and could not be regarded as permitting 
picketing for the purpose of forcing recognition of the union. The 
opinion in part is as follows:

There is no real dispute between the plaintiffs and the defendants 
as to wages, hours of labor, treatment, or conditions of employment.

We hold that under the facts in this case, chapter 346, Laws 1919, 
does not embrace or legalize picketing a man’s place of business and 
destroying his patronage where the only question involved is the 
recognition of the union.

The complaint is founded upon conspiracy, and on that point the 
alleged and admitted facts bring the case within the purview of 
Alaska S’. S. Co. v. International Longshoremen’s Assn. o f Puget 
Sound et al. (D. C., 286 Fed. 964 [Bui. No. 246, p. 160].

Regardless of any statute bearing on the subject, every fair-minded 
man must concede that labor has a right to organize and to use any 
and all lawful means to further and protect its own interests  ̂ and 
that in the absence of contract any individual, with or without cause, 
has a right t<? terminate his employment at any time and without 
notice. Organized labor is organized brain and muscle. It has all 
the legal rights of any other association and in this State they are 
specifically recognized by section 1 of chapter 346, Laws 1919. But 
under the existing facts the question is squarely presented whether 
or notr in the absence of a statute conferring such power, any organi­
zation has the right, even peacefully, to picket a man’s store, drive 
away his patrons, materially injure his business, and continue to do 
so, for the sole purpose of compelling him to recognize the union.

When the evidence is analyzed, it clearly appears that the primary 
purpose of the picketing was to compel recognition of the union, and 
that it was the defendants’ intent to make it continuous.

Even where the relation o f employer and employee is shown to 
exist, and there is a dispute as to wages or hours of labor, there is 
a sharp conflict in the authorities as to whether there is such a thing 
as peaceful picketing.

But distinguished counsel have not citedy and after diligent search 
we have not found any authority which would justify or sustain pick­
eting,, even though it be peaceable, where the controversy is not be­
tween employer and employee, and there is no dispute growing out 
of employment but the ‘purpose o f the picketing is to induce the 
employer to recognize the union. As we analyze the authorities, the 
legal right peacefully to picket is largely dependent upon the pur­
pose and intent, and the method and manner in which the picketing 
is done.

Assuming that the plaintiffs sustained material injury, the de­
fendants vigorously contend that it was the result of picketing which 
was both peaceful and lawful, and that the damages were only inci­
dental, for which the plaintiffs would not have any right of action; 
in other words, that it would be damnum absque injuria. Under
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another state of facts that legal principle would be sound and sus­
tained by the authorities ; but in applying the rule both the facts and. 
the motive are important.

Under the facts shown to exist in the instant case, we hold that 
chapter 346, Laws 1919, does not apply; that the relation of employer 
and: employee did not exist; that there was no real or vital dispute 
about the scale of wages, hours of labor, or pay for overtime; and 
that the primary purpose of calling the strike, placing the plaintiffs 
on the unfair list, and picketing their places of business was to 
obtain the recognition of the defendant local union No. 41. Under 
such a state of facts, the damages are not incidental to the legal right 
of the defendants. It appears from the record that the defendants 
are insolvent, and that the plaintiffs have sustained material injury 
to their business, which will be continuous if the defendants are per­
mitted to picket, and for which the plaintiffs would not have a com­
plete and adequate remedy at law even in a multiplicity of actions. 
The decree of the circuit court is affirmed on the merits, but, for the 
reason that this is in the nature of a test case,* it is modified as to 
costs, which neither party shall recover in either court.

Two judges out of seven sitting on this case dissented, and each 
rendered dissenting opinions in which they attacked the majority5̂ 
interpretation of the proper application of the law and declared that 
the anti-injunction statute should be enforced in any and all cases, 
and that the picketing if peaceful should not be enjoined;

L a b o r  O r g a n iz a t io n s — S t r ik e  t o  C om p e l C o n t r a c t — P ic k e t ­
in g — E f f e c t  o f  S t a t u t e — B o y c o t t — E ig h t  t o  L a b or  M a r k e t1— F o l­
som Engraving Co. v. M cN eil et al. and W right Company v. M cN eil 
et al., Supreme Ju d icia l Court of Massachusetts, SuffoTk (M arch 20, 
W20), 126 Northeastern Reporter, page 479.—This was an action for 
tort by two photo-engraving companies against the members of a 
local union of workmen who were employees of companies doing 
such work as that engaged in by plaintiffs. The members of the em­
ployees’ union drew up a contract by which the absolute right of 
“ collective bargaining” was conferred upon the union. It also pro­
vided for preferential employment of union men at a minimum wage 
and: forbade the “ laying off” of permanent employees even if there 
was not sufficient work on hand to keep them employed;. Various 
other provisions were contained; in the contract, among which was 
one providing that no contracts, individual or otherwise, would be 
entered5 into conflicting with this contract. The union then presented 
the contract to the employers, many of whom had individual con­
tracts with their employees, with the demand that it be uncondi­
tionally accepted as an entirety. This demand was refused, and the 
union declared1 a strike. In furtherance of their efforts to bring the 
employers to terms, the union resorted to picketing and intimidation
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of faithful employees, who continued to work, by the use of scur­
rilous language and abusive epithets. Individual boycotting was re­
sorted to and strenuous attempts were made to compel nonstriking 
employees working under contracts to breach their contracts and 
leave the city. Printed and written communications were published 
branding the employers as unfair to and prejudiced against union 
labor, and calling on others to refrain from dealing with the com­
panies. The court granted an injunction against the defendants, say­
ing in part:

The question for decision is not whether an individual employee 
who has contracted to perform labor can abandon his contract, leav­
ing his employer to whatever remedy in damages he may have. It 
is whether by concerted action using the strike as a mass weapon the 
defendants could lawfully compel the plaintiffs to yield to their de­
mands. The proposed agreement was presented as an entire contract 
to be unconditionally accepted.

I f the plaintiffs declined to enter into the agreement the under­
lying purpose manifestly was to enforce acquiescence through the 
coercive power of a strike, which even where there is both a legal 
and illegal purpose is of itself illegal. (Bausch Machine Tool Co. v. 
Hill, 231 Mass. 30, 36, 120 N. E. 188 [Bui. No. 258, p. 127].)

The provision that the employer must retain and pay more employees 
than were actually or reasonably required for carrying on his business, 
and that disputes not covered by the agreement must be submitted to 
arbitration even if proper subjects for negotiation where the parties 
are willing to negotiate, were, until accepted, mere proposals, the 
refusal of which was wholly insufficient to justify the measures 
adopted by the defendants. The plaintiffs could not be compelled 
to make an involuntary contract, or to substitute compulsory arbi­
tration for due process of law. (Haverhill Strand Theater v. Gillen,1 
229 Mass. 443, 118 N. E. 671 [Bui. No. 258, p. 108] ; Reynolds v. 
Davis, 198 Mass. 294, 84 N. E. 457 [Bui. No. 77, p. 393].) But these 
provisions, while material and important, comprise a part only of 
the general plan to compel the plaintiffs, who were employing non­
union as well as union labor, “ to unionize ” their shops. The 
record states that prior to the vote to strike which followed the 
declination of the agreement no disagreement or controversy had 
arisen between the plaintiffs and their workmen. It is true, the 
agreement reads, that the plaintiffs in the employment of journey­
men and apprentices will give preference to union men by notify­
ing the union officials when additional journeymen and apprentices 
are needed, and if the union can not furnish and supply competent 
help, the employer may secure such help from other sources, and no 
express requirement is found for the discharge of nonunion men 
already under employment. No prolonged discussion, however, is 
needed to make plain that this was merely an indirect method which 
must culminate in a closed shop. The position of nonunion em­
ployees under the practical working of the agreement would grad­
ually become so unbearable and intolerable that as they retired and 
were gradually eliminated by the process of selection the plaintiffs 
necessarily must resort solely to union workmen to recruit their in-
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dustrial force. It is unnecessary to consider wliat the status of the 
parties would have been if the agreement had been mutually ac­
cepted and executed, (See Minasian v. Osborne, 210 Mass. 250, 96 
N. E. 1036 [Bui. No. 99, p. 727].)

The right of the plaintiffs at all times to hire in the labor market, 
and to retain in their employment, such workmen as they might 
choose unhampered by the interference of the union acting as a body 
through the instrumentality of a strike, or of a boycott, or of a black 
list, is a primary right which has never been abrogated but remains 
unimpaired by our decisions. (W. A. Snow Iron Works v. Chad­
wick, 227 Mass. 382, 389. 116 N. E. 801 [Bui. No. 246, p. 171] ; Folsom 
v. Lewis, 208 Mass. 336, 94 N. E. 316,787 [Bui. No. 95, p. 341].)

Statutes 1913, chapter 690, an act to define the extent to which 
peaceful persuasion is permitted, is invoked as a shield for what has 
been done. But the statute is applicable only to a lawful strike 
lawfully conducted. It is unavailing as a defense on the present 
record. The prayer for the assessment of damages has been waived, 
and the defendants having deliberately, intentionally, and unlawfully 
entered upon a course of procedure materially interfering with the 
right of the plaintiffs unmolested to carry on business in their own 
way, they are respectively entitled to a decree with costs awarding 
injunctive relief, the terms to be settled by a single justice. (Berry v. 
Donovan, 188 Mass. 353, 74 N. E. 603 [Bui. No. 60, p. 702] ; Cornel - 
lier v. Haverhill Mfg. Assn., 212 Mass. 554, 109 N. E. 643 [Bui. No. 
189, p. 318] ; Shinsky v. Tracey, 226 Mags. 121, 114 N. E. 957 [Bui. 
No. 246, p. 142].)

Labor Organizations— Strike to Unionize Electric Railway—  
Injunction— Interference with W ar Work and Mail— Mont­
gomery et al. v. Pacific Electric Ry. Co., United States C ircu it Court 
of Appeals, N inth C ircu it (May 26,1919), 258 Federal Reporter, page 
882.— The Pacific Electric Railway operated a line in Southern Cali­
fornia which accommodated various military and naval posts or 
bases and also supplied various shipbuilding corporations and an 
oil refinery which was engaged in supplying the federally controlled 
railroads with oil. The company made it a condition precedent to 
procuring employment that each employee refrain from becoming a 
member of any labor organization. The railway was not under 
Federal control and therefore in no way obligated to grant its em­
ployees the increases in wages wThich were ordered by the Director 
General of Railroads; however, it voluntarily granted its employees 
the same increases in wages as called for in these orders, and they 
were satisfied as to their wages, hours of labor, and conditions of 
employment, The defendants, the Brotherhood of Railway Train­
men and the Brotherhood of Locomotive Engineers, unincorporated 
associations of Cleveland, Ohio, represented by Montgomery and 
Forquharson, attempted to unionize the railway company’s em­
ployees, inducing them to violate their contracts of employment and
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associate themselves with the defendants. They succeeded by various 
methods in inducing about 1,200 of the railway’s employees to join: 
their unions and thereupon issued an ultimatum to the railway com­
pany stating that unless it would recognize the union by July 2,
1918, at 7 o’clock they would call a strike of its employees and tie 
up the company’s lines; The company secured a temporary restrain­
ing order against the brotherhoods to prevent them from interfering 
with its employees, and later it secured a temporary injunction, from 
which the defendants appealed. Circuit Judge Eoss, expressing the 
opinion of the court which affirmed the order issuing the injunction, 
said in part:

The contention of the appellants’ counsel that because the act of 
Congress of October 15? 1914 (38 Stat. 730, ch. 323), commonly called 
the Clayton Act, was not expressly mentioned in either the majority 
or dissenting opinions of the Supreme Court in the case of Hitcliman 
Coal & Coke Co. v. Mitchell, 245 U. S. 229, 38 Sup. Ct, 65, 62 L. Ed. 
260, L. E. A. 1918C, 497, Ann. Cas. 1918B, 461, we should hold that 
the court decided that case M upon the condition existing at the time 
of its commencement, and not upon the condition existing at the time 
o f the decision,” is wholly unsound. The exact reverse is manifestly 
true. That the order here appealed from accords with the decision 
in the case cited is expressly conceded in the brief for the appellants, 
where it is declared that—
“ the injunction approved by the Supreme Court in the Bitchman 
case does the same violence to the provisions of the Clayton Act as 
does the order at bar.”

And again:
“ Certain it is that the provisions of the Clayton Act and the deci­

sion in the Hitchman case can* not be reconciled.”
Nor is it true that the Supreme Court made m the case cited no 

reference to the Clayton A ct; for, notwithstanding the fact that that 
act w as pressed upon its consideration, the court, in the course of its 
elaborate opinion, expressly declared it “ needless to say there is no 
act of legislation to which defendants may resort for justification.”

While it is perfectly true, as is expressly declared in section 6 of 
that â t (Comp. St. p: 8835f), “ that the labor of a human being is 
not a: commodity or article of commerce,” it is equally true that 
laborers in this country,, in whatever field of operation, and whether 
o f head or hand, are governed and protected by the same Constitu­
tion and laws that govern and protect the owners of property here. 
One of the things thus permitted and secured is the right of con­
tract. The latter,- freely and fairly made upon sufficient considera­
tion,. is inviolable. Iq the present case the complainant company 
made nonmembership in a union a condition of employment, and to 
that condition the employees in question agreed. Such was the con­
tract of the parties.

With the contract between the complainant company and its em­
ployees the appellants, Montgomery and Farquharson, in their re­
spective capacity, and others acting with them, undertook to inter­
fere, not by “ recommending, or advising, or persuading ” such em­
ployees to break their contract and stop the wrork in which they were
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engaged by any peaceful or lawful means,, but by threats, opprobrious 
epithets,, and insults, to such an extent that it became necessary for 
the commanding officer of the United States submarine base at San 
Pedro to give public warning to all persons concerned against any 
interference, or attempt to interfere, or attempt to obstruct the free 
passage of freight or passenger trains or trolley cars to or from San 
Pedro and' the outer harbor there* and to actually put naval guards 
on each car to enforce his command. Surely nothing more need be 
said to show the absurdity of the pretension that the appellants’ inter­
ference with the existing contract between the complainant company 
and its employees was not that peaceful, lawful recommending, ad­
vising, or persuading the latter to cease work and terminate their 
employment, permitted by the provisions of the * * * [Clay­
ton Act].

The order appealed from is affirmed.

TEXT AND SUMMARIES OE DECISIONS. 24*7

L a b o r  O rg a n iz a t io n s — S tr ik e s — B o y c o t t — P ic k e t in g — I n j u n c ­
t io n 1—Thomson Mach. Co. v. Brown et a l C o u r t  of Chancery of 
New Jersey (Aug. 1^  1918), 108 Atlantic Reporter, page 116.—A 
number of the employees of the plaintiff company who are members 
of the Grand Lodge, International Association of Machinists, went 
on a strike. They posted pickets, attempted a boycott, and did other 
things which were calculated to aid the cause of the strike. They 
also maintained a building in close proximity to the plaintiff’s fac­
tory, on which were posted many placards bearing statements of an 
unpleasant nature. This case was heard on a petition for a prelimi­
nary injunction in 1918 (104 Atl. 129, Bui. 258, p. 115) in which the 
injunction was granted. The present case is a supplemental opinion 
confirming the opinion in the previous case and is in part as follows:

I  am still of the opinion that the act of the respondents maintain­
ing in close proximity to the plant of the complainant a building 
upon which they maintained placards, upon which were printed state­
ments of the following nature: “ Don’t scab. Honest jobs are plenty. 
Strike at Thomson Mch. Co.,” etc.—distributing generally and hand­
ing employees and prospective employees of complainant cards 
drawing attention to the fact that there was a strike on, and that 
those who labored for complainant were scabs, and that complainant 
was unfair, communicating with users of machinery manufactured 
by complainant and with labor employed on such machines in the 
use or repair thereof with the purpose of establishing a boycott, were 
illegal and should be enjoined. (Jonas Glass Co. v... Glass Bottle 
Blowers’ Association, 77 N.. J. Eq, 219, 79 Atl. 262.)

The strike was unaccompanied by violence. The only illegal acts 
of which there was any evidence was the posting of placards, the 
maintenance of a black list, the distribution of the cards, and the 
attempted boycott. How far the court will go, where a strike has 
been accompanied by so many illegal acts as that it is apparent that 
the strikers have no intention of complying with the law, in enjoin­
ing the performance of illegal acts not proven to have been per-
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formed, but so closely related with those already performed as to 
make it apparent that there is danger that they will be indulged in, 
I do not find it necessary to determine on this preliminary applica­
tion. The complainant can be protected by enjoining the continuance 
of the illegal acts which have been proven to have been performed, 
with leave to at any time apply if any further illegal acts occur.

The injunction will restrain defendants:
First. From knowingly and intentionally causing or attempting 

to cause, by threats, offers of money, payments of money, offering to 
pay expenses, or by inducement or persuasion any employee of the 
complainant under contract to render service to it to break suck’ 
contract by quitting such service.

Second. From attempting to cause any person employed by com­
plainant to leave such employment by intimidating or annoying such 
employees by annoying language, acts, or conduct.

Third. From causing persons willing to be employed by complain­
ant to refrain from so doing by annoying language, acts or conduct.

Fourth. From inducing, persuading or causing to attempt to in­
duce, persuade, or cause the employees of complainant to break their 
contracts of service with complainant or quit their employment.

Fifth. From threatening to injure the business of complainant or 
of any corporation, customer, or person dealing or transacting busi­
ness or willing to deal and transact business with complainant, by 
making threats in writing or by words for the purpose of coercing 
such corporation, customer or person, against his or its will so as not 
to deal with or transact business with the complainant.

Sixth. From displaying or circulating cards, placards, pictures, or 
other devices, either printed, painted, or written, in any place, re­
flecting upon the ability of the Thomson Machine Co. to make and 
fulfill contracts, or in any way casting reflection upon the reputation, 
ability, or conduct of the present employees of the Thomson Machine 
Co., or any of them, or any persons willing to become such employees.

Seventh. From communicating with the users of the machinery 
manufactured by complainant or with labor unions whose members 
work with said machines or on the repair thereof in such manner as 
to induce or persuade such users to discontinue the use of such ma­
chinery and prospective customers to refrain from purchasing such 
machinery and labor to refuse to work with such machines or on the 
repair thereof.

L abor O rg an izatio n s— S trik es— C o m bin atio n s  of E m ployers 
an d  E m ployees— “  O pe n  S h op ” — R ig h t  to I n ju n c t io n — State v. 
Em ployers of Labor et al., Supreme Court of Nebraska (Nov. 30, 
1918), 169 Northwestem Reporter9 page 717.—In May, 1917, certain 
industrial disturbances took place in Omaha, finally culminating in 
interference with the comfort and welfare of large classes of the 
community, and in lockouts, strikes, disorderly assemblages, assaults, 
and damage to property. Prior to that year it had been the custom 
in that city for certain trades to make collective agreements through 
labor unions with associations of employers in such trades, but the

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT ANU SUMMARIES OF DECISIONS. 249
practice was stopped by the employers and it was sought by some 
of them to have their workers sign an agreement recognizing the 
44 open shop ” principle. A business men’s association was formed 
which was influential in preventing agreements being made with the 
unions which did not recognize the 44 open-shop” principle. The 
unions attempted to establish a 44 closed shop.” A strike of the 
teamsters in one of the building material and coal yards led to a 
general teamsters’ strike where nonunion men were employed. Vio­
lence resulted and the employers established a lockout and refused 
to sell fuel and building material to the public generally, and, this 
preventing building construction, many building craftsmen were ren­
dered idle. Conditions were becoming chaotic when this action was 
brought by the attorney general of the State against all employers 
of labor, both those belonging-to associations and those who did not, 
and against a large number of labor unions and their officers in the 
city to secure an injunction. Injunction was allowed against the 
owners of the coal yards enjoining them from closing the yards and 
against the teamsters enjoining them from attacking nonunion team­
sters. The attorney general appeals from that part of the judgment 
refusing an injunction against the other employers and unions and 
the Teamsters’ Union appeals from the injunction against it. In 
the language of the court, as expressed by Judge Letton, the prayer 
for injunction by the attorney general was in substance as follows: 
44 That the Omaha Business Men’s Association, and all employers of 
labor in the city, be enjoined from committing any acts in restraint 
of trade, transportation, or commerce or conspiring so to do, and 
from punishing any of its members for failure to continue to co­
operate with it ; that the owners of coal and building material yards 
in the city be enjoined from refusing to sell their goods to anyone 
who is willing to pay the price for the same; that the labor unions 
and their officers be enjoined from agreeing to refuse to transport 
any commodity in the usual course of trade, from carrying on any 
unlawful business, from picketing, from threatening, intimidating, 
or interfering with any individual in performing lawful work, or 
from seeking to require any individual to join a union, and—4 that 
the question of union or nonunion shops, whether advocated or con­
tended for or against, by any of the defendants herein, be held in 
abeyance until the close of the present war.’ ” The opinion of the 
court is, in part, as follows:

Both employers of labor and workingmen may form organizations 
for their own personal benefit. Their right to form and organize as­
sociations is the same.* That which is lawful for the employers is 
lawful for the employees. If there is no contract for any fixed term 
of employment, the employer may discharge, or the employee may 
stop work, at his own pleasure.
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In such a case there is no law which prevents workingmen from 
combining for the purpose of improving working conditions, raising 
their general standard of living, procuring shorter hours of labor and 
higher wages, or for any other lawful and useful purpose. They have 
a right to refuse to work, if they believe this will aid them in accom­
plishing their object. They have a right, also, for that purpose to 
persuade other workmen to cease work, in a legal and proper man­
ner, and to employ any other lawful means which will aid them in 
attaining their end.

On the other hand, employers may legally agree with each other 
that they will not adopt the “ closed-shop 55 principle, but will require 
any man employed to work upon the “ open-shop ” principle, or may 
counsel and advise with each other for that purpose. They have as 
much legal right to refuse to employ members of labor unions as such 
members have to refuse to work in an “ open shop,” and the same 
legal right to adopt a course of conduct in concert.

Of the moral aspect of the respective legal right to- combine, we 
can not take note in such a proceeding.

It may be that, in the great mass of testimony, some instance has 
escaped us where a contract relation existed, or malice was shown; 
but, if  so, that fact, while perhaps affording an action for damages 
to the person whose rights were affected, would not warrant grant- 
ing such an injunction as is asked for in this suit. While relief by 
injunction will be granted in proper cases by.the courts, it is not their 
function to attempt to regulate by such process the relations between 
capital and labor. It is only when property or personal rights are 
assailed that the courts interfere. Viewed in the light of these legal 
principles, we conclude that evidence as to the Omaha Business 
Men’s Association, and as to employers of labor generally, does 
not warrant the granting of an injunction against them.

The same considerations apply with respect to the injunction 
sought against the labor unions and their respective officers, with the 
exception of the Teamsters’ Union. In the main, the acts in evidence 
with respect to the action of these defendants show simply a refusal 
by members of these unions to work upon the same job with non­
union men, and peaceable efforts by union members to induce other 
workers to join the union in their respective crafts. Taken as a 
whole, there is not sufficient evidence to sustain the sweeping and 
blanket injunctions sought by the attorney general in behalf of 
the State. These considerations dispose o f the appeal of the State.

We are convinced that the evidence sustains the finding that the 
Teamsters’ Union and its members conspired together to prevent the 
transportation of goods and merchandise within the city by assaults, 
threats, and other disorderly conduct. The evidence as to this is in 
sharp conflict, but the circumstantial evidence and the general situa­
tion which the record discloses with respect to the obstruction of 
commerce and interference with the attempted delivery of goods by 
nonunion teamsters is such as to convince an unprejudiced mind that 
the illegal acts occurred by reason of a concert of action instigated 
by the men directly connected with and in control of the organization.

On the whole caseT we find no reason for interfering with the judg­
ment of the district court; and it is therefore affirmed.
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L a b o r  O r g a n iz a t io n s — S tr ik e s — E f f e c t  o n  E m p lo y e rs ’ C o n ­
t r a c t u a l  O b lig a t io n s — The Richland Queen, United States C ircu it  
Court of Appeals, Second C ircuit (November 13,1918), 254 Federal 
Reporter, page 668.— The Richland Queen, a steamship belonging to 
the Richland Steamship Co., was in need of repairs and was sent to; 
the Buffalo Dry Dock Co. on September 5, 1916. In October a dis­
pute arose between the workmen and the dry dock company, the 
workmen demanding an eight-hour day, which the company refused 
to grant. A strike was declared and it was impossible to do very 
much work so that The Richlmid^ Queen was not repaired until De­
cember 2. Since no time had been fixed for the completion of the 
repairs it was understood that they should be completed within a 
reasonable time, and, taking this stand, the Richland 'Steamship Co  ̂
has sued the dry dock company for the loss of the use of its vessel. 
Decisions were rendered in favor of the dry dock company by Judge 
Hazel on the ground that the work was done within a reasonable 
time in view of the circumstances obtaining during the course of the 
repair work. The plaintiff points out the fact that the strike was a 
peaceful strike and thereupon cites a number of New York decisions 
where it was held that a peaceable strike is no defense to a claim for 
dfelay. In affirming the lower court’s decision, Circuit Judge Ward 
said in part:

We do not appreciate the distinction made in these cases, thinking 
that the difference between a peaceable strike and a violent strike 
as a defense is one of degree only, a strike with violence being more 
likely to be a good defense than a peaceable strike. The question, 
however, in each case is the same, whether the conduct of the em­
ployer was reasonable. A peaceable strike on frivolous grounds,, 
which the employer did all he could to prevent, should be a defense 
against a claim for delay. On the other hand, a violent strike on 
justifiable grounds, which the employer either fomented or unrea­
sonably resisted, ought to be no defense. Of course the employer in 
either case could end the strike by surrendering. We are not dis­
posed to differ with Judge Hazel’s finding that the dry dock com­
pany’s performance was reasonable in view of the strike.

Circuit Judge Man ton rendered a rather lengthy dissenting opin­
ion in which he declared that the dry dock company should have 
averted the strike until the work in hand had been completed.

TEXT1 M D  SUMMARIES OE DECISIONS. 251

L abor O rg an izatio n s  —  S trikes  —  I n ju n c t io n  —  U n l a w f u l  A r­
rests of S tr ik e  B reakers— American Steel & W ire Company v. 
Davis, Mayor, et al., United States D istrict Court, Northerni 
D istrict of Ohio (Dec. 17, 1919), 261 Federal Reporter, page 
800.—Certain organizations of workers in the steel industry
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throughout the United States went on a strike. The plaintiff com­
pany operated one plant in Cleveland, Ohio, and seven plants 
in Cuyahoga County for the manufacture of steel and steel 
products, in which over 11,000 men were employed. A considerable 
number of the company’s employees joined in the strike, and in or­
der to continue operations the company employed other persons in 
other cities and States. These other employees were engaged under 
contracts which provided that transportation to Cleveland would be 
paid by the company, and in event the new employees were dissatis­
fied with conditions the company would provide them with trans­
portation back to their homes. All these new employees of the com­
pany were proved by the company’s affidavits to be American citizens 
of good character and habits. With reference to these affidavits the 
court said:

In my opinion, however, the citizenship of the persons thus en­
gaged is not a material circumstance. The law would be the same 
if they were any persons entitled to the privileges and immunities 
accorded to citizens of the United States, including aliens lawfully 
admitted, pursuant to treaty and the immigration laws.

Shortly after the strike was declared the mayor of Cleveland, Da- 
yis, publicly announced that the police of the city would arrest all 
persons brought into the city for the purpose of becoming employed 
in the company’s plants. In pursuance of this policy uniformed 
policemen boarded trains entering the city and arrested all persons 
who were on their way to plaintiff’s plants and took them to police 
stations, where they were locked up. This was all done without war­
rants of arrest, without information or suspicion of the commission 
of a felony, and without the persons arrested having committed mis­
demeanors in the presence of the policemen. The sole reason for the 
arrests was that the persons arrested were 66 suspicious persons.” In 
this manner the police arrested over 100 prospective workmen of tlie 
plaintiff’s and caused at least 4 of them to return to their homes.

The plaintiff company sued for an injunction to restrain the mayor 
and police of the city of Cleveland from illegally and unlawfully ar­
resting its employees. Judge Westenhaver in granting the injunc­
tion said in part:

It was not seriously contended before me that this procedure is 
legal. The law to the contrary is well settled.

In cases of felony arrest may be made without a warrant only 
wyhen the arresting officer has information or knowledge of facts 
reasonably calculated to induce a belief that a felony has been com­
mitted and that the person thus arrested without warrant is guilty 
of having committed it. In cases of misdemeanors a warrant is al­
ways required, except when committed in view of the peace officer 
making the arrest.

The so-called “ suspicious person ” ordinance of the city of Cleve­
land confers no authority in conflict with those settled rules of law.
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It follows then that the procedure pursued by defendant is illegal 
and that if a violation of plaintiffs rights results therefrom then 
an injunction should issue.

The history of defendants’ interference with persons employed by 
plaintiff, or seeking to enter of their own initiative plaintiff’s em­
ployment, is not fully covered by the affidavits on file; but, as al­
ready stated, this procedure has been pursued since a few days after 
the declaration of the strike. On one day, October 16, 1919, some 
200 persons came to Cleveland for the purpose of entering the em­
ploy, either of the plaintiff or of some other manufacturer of steel 
and iron products. All of these were arrested, detained, investi­
gated, and escorted by the police out of the city.

Peaceful, law-abiding citizens stand in awe of being arrested, and 
have a proper respect for public authority. The mere proclamation 
by the mayor and chief of police of a city that all persons seeking to 
enter the employment of the plaintiff, to take the place of other per­
sons who have left that employment, will be arrested, detained, and 
investigated, would inevitably tend to prevent the plaintiff from 
obtaining employees and other persons to enter into its employment. 
The prejudicial effects to the plaintiff are sufficiently proved.

That plaintiff is entitled to relief by injunction in this situation 
is obvious from a consideration of well-settled legal principles. It is 
engaged in a lawful business and has a right to conduct that business 
without unlawful interference, either by its striking employees or by 
any other persons. It may solicit and procure persons to work in 
its plant, no matter where they reside, or whether citizens of the 
United States or not. No one may lawfully interfere with this right 
of plaintiff, and if deprived thereof its property is destroyed.

This is also equally true of all persons desiring to enter into the 
employment of plaintiff. To deny any such person that right because 
he does not live in Cleveland would be to abridge or deny to such 
person privileges and immunities belonging to every citizen of the 
United States and protected by its Constitution from a denial or 
abridgement by any State. The protection accorded by the consti­
tution of Ohio is equally sweeping. The power to preserve the public 
peace and to arrest and prosecute persons for crime can not be made 
to support action depriving persons of these constitutional rights and 
privileges.

The courts have uniformly protected and enforced these rights by 
injunction. The legal principles which support equitable jurisdic­
tion are too ŵ ell known to require the citation of authority. The 
question has often arisen in suits to enjoin unlawful interference by 
striking employees and their pickets. Employees have ordinarily 
the right to leave an employment at w7ill unless restrained by con­
tract or law, either singly or in combination.

They have a right peaceably to persuade others to do likewise and 
to refrain from taking the places thus vacated. They have no right, 
however, by violence, intimidation, coercion, or threats to prevent 
the former employer from conducting his business at will, or from 
obtaining other persons to take their places or to prevent such per­
sons from seeking and entering the places thus vacated. The rights 
are at least equal. In all cases in which picketing has been allowed, 
the courts have not hesitated to restrain or regulate picketing in such 
a way as is necessary to prevent violence, coercion, or intimidation
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being used against the persons employed or seeking to be: employed 
to* take the vacant places.

What striking employees may not themselves do to prevent an 
employer from conducting his business may not be done by police 
officers under the guise of preserving the peace or preventing crime; 
Such: conduct is outside any power or authority conferred by the law 
on police officers. Injunction wilL lie against police and other officers 
when thus acting beyond lawful power.

Labor Organizations— Strikes— Interference W ith  E m p lo y ­
m en t— I n ju n c t i o n — Smith v. Bowen et al. Supreme Ju d icia l Court 
of Massachusetts (Feb. 1 9 1 9 )1 2 1  Northeastern Reporter, page 
81:4•— Rice & Hutchins, employers, had a price-list agreement with 
the members of the Shoe Workers’ Protective Union, who are 
the defendants in this action. This agreement made no provision 
that the employer was to employ only union men in his shop. How­
ever, the superintendent had been in the habit of employing only 
union men because he preferred them. In: January, 1918, one Staf­
ford, a member of the union, “ voluntarily gave up his job ” as a 
channeler, whereupon Smith was brought from Lynn to fill the 
vacant job. Smith was a nonunion man, and the superintendent 
told him to join the union before he was employed, which Smith ac­
cordingly attempted to do by putting in his application. The appli  ̂
cation was refused, but Smith was employed notwithstanding his 
not belonging to the union. Later the members of the union went 
on a strike to have Smith removed. At the employer’s request Smith 
left their employ. He now brings an action for a permanent in­
junction to prevent the union from combining to prevent him from 
being employed by Rice & Hutchins. In granting the motion for a 
permanent injunction and thereby reversing the decision of the lower 
court, the court said, in part:

An agreement by an employer with a union to give all his work to 
members of the union is legal and a valid agreement. A strike by 
members of the union to enforce their rights under such an agree­
ment is a legal strike. But the peculiarity of this case is that there 
was no stipulation to that effect in the price-list agreement between 
Rice & Hutchins and the defendiant union. The price-list agreement 
here in question fixed the prices to be paid and the conditions (or 
some of them) under which the work should be done; in addition it 
gave to the union a right to haTe an agent “ visit the factory during 
working hours,” and “ to have a shop committee.” But this price­
list agreement went no further. It did not stipulate that Rice & 
Hutchins should give all their work to members of the union. It is 
found, indeed, by the judge that the purpose o f  “ the superintendent 
of the factory ” of Rice & Hutchins was “ to secure ” union men and 
their shop “ was to run as a union ship ” in all departments with which 
the defendant union had to do. But a price-list agreement with a
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union in which it is agreed that the union shalL have a shop commit­
tee and an agent who shall be; allowed to visit the factory during 
working hours is not in and of itself an- agreement on the part of the 
employer to; give all its wTork to members of the uniom In case of 
such a price-list agreement the employer has a right to change his 
mind and decide not to employ union men because he has not made 
an agreement that he will give all his work to the members of the 
union in question. Inasmuch, as the union before; the strike here in 
question had not secured from Rice & Hutchins an agreement to. give 
all their work to members of the union, a- strike to compel Rice 
Hutchins to employ none but union men was an illegal strike. (W. A. 
Snow Iron Works v. Chadwick, 227 Mass. 382, 116 N. E. 801 [BuL 
No, 246, p. 171].)

It follows that the plaintiff is entitled to an injunction perma­
nently enjoining the members of the defendant union from interfer­
ing and from combining, conspiring, or attempting to interfere di­
rectly or indirectly by striking or otherwise with the employment of 
the plaintiff by Rice & Hutchins.

Labor Organizations— Strikes— Justifiable C ause— V i o l a t i o n  

of Injunction— Constitutionality of Statute Regulating Pun­
ishment— Walton Lunch Go. v. Kearney et al., Supreme Ju d icia l 
Gourt of Massachusetts (Oct. 18, 1920), 128 Northeastern R e­
porter, page 429..—The employees of the Walton Lunch Co. belonged 
to a union known as the Hotel & Restaurant Employees’ Interna­
tional Alliance, Local No. 34. They desired a contract with the 
lunch company, which, among other thingsi, called for a closed shop. 
The defendants, who are officers and members of the union, met the 
representative of the lunch company in his office and. discussed the 
contract for two hours* No decision was arrived at, and it was 
agreed at the request of the company’s representative to meet again 
the following day at the same place. On the following day, when 
the union representatives put in appearance, the company’s repre­
sentative could not be found. It was later learned that, although 
he was in his office at the time, he had concealed that fact from those 
in charge of the office and from the union men. The union used this 
as a cause for striking and proceeded to patrol or picket the com­
pany’s lunch rooms. The manner of this picketing led to an injunc­
tion prohibiting it, but it was nevertheless persisted in. This action 
was brought to* punish for contempt those who had violated the in­
junction.. Two. questions are involved, “ Was the cause for the strike 
justifiable, and could punishment be meted out for contempt in a 
case like this without a jury trial, contrary to chapter 339, Statutes 
1911?” In answering these questions the court handed down the 
following opinion:

The ruling that a strike for this cause was justifiable was right. 
This is not a case of a mere refusal to meet employees for discussion
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of demands for change of wages or working conditions. It is not a 
declination to confer with strangers about the subject. It is a plain 
case of breach of good faith and of square dealing between man and 
man by intentionally failing without apparent excuse and without 
notice to keep an engagement deliberately made for further consul­
tation touching their contractual relations with each other. It does 
not appear that the strike was in violation of the terms of any con­
tract between the plaintiff and its employees.

The essential words of the final decree are that the defendants u are 
perpetually enjoined and restrained from interfering with the plain­
tiff’s business by picketing in such a manner as to annoy, harass, and 
intimidate the plaintiff’s customers or intending customers, or his 
(its) present employees or those desirous of entering his (its) em­
ployment, or by inducing by any means whatever any employee now 
or hereafter under written contract of employment to violate said 
contract.”

There is no error of law in this decree. Although not minute as 
to details, it unmistakably enjoins in every particular all the acts and 
conduct of the defendants set forth in the findings of fact as means 
by which the strike was carried on. The scope of the decree is co­
extensive with findings as to methods used to enforce the strike. 
Forms of interference with the plaintiff’s rights which are not found 
to have been practiced or threatened are not rightly included within 
the terms of an injunction.

The matter came on to be heard before another justice, who has re­
served for our consideration in that connection the question whether 
Statutes 1911, chapter 339, is constitutional. The pertinent part of 
the statute is in section 1, which is in these words:

“ The defendant in proceedings for violation of an injunction, 
where it appears from the petition filed in court alleging the viola­
tion that the violation is an act which also would be a crime, shall 
have the right to trial by jury on the issue of fact only as to whether 
he committed the acts alleged to constitute the said violation, and the 
said trial by jury shall take place forthwith, and if there is no sitting 
of a jury in the county where the contempt proceedings are to be 
heard, a venire shall issue to impanel a jury forthwith.”

It is provided by section 2 that the act shall not apply to the pro­
ceedings in the probate court.

It is an essential element of a court that it possesses power to en­
force its orders and to protect itself from having its authority flouted. 
It was said by Chief Justice Gray in Cartwright’s case (114 Mass. 
230, 238) :

“ The summary power to commit and punish for contempts tend­
ing to obstruct or degrade the administration of justice is inherent 
in courts of chancery or other superior courts, as essential to the ex­
ecution of their powers and to the maintenance of their authority, 
and is part of the law of the land, within the meaning of the Magna 
Charta and of the twelfth article of our Declaration of Rights.” 

This statement is complete, unequivocal, and binding upon us. To 
undertake to amplify or make it more clear by further discussion 
would be vain. Similar statements are to be found in the decisions 
of numerous other courts where the question has arisen.
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Trial by jury of the question whether a contempt of court had 
been committed would be a serious limitation of the power of courts. 
It has been so held whenever the point has arisen. (Gompers v. Bucks 
Stove & Range Co., 221 U. S. 418, 450, 31 Sup. Ct. 492 [Bui. No. 95* 
p. 323].)

A number of other cases were cited, the court finding therefrom 
that “ the conclusion is inevitable that this statute is unconstitutional 
as applied to the case at bar.”

Labor Organizations—Strikes—Picketing— Closed Shop—Dam­
ages;—Michaels et al. v. H illm an et al., Supreme Court of New Y o rk , 
T ria l Term , Monroe County (June 25, 1920), 183 New Y o rk  Supple­
ment, page 195.—This was an action for an injunction and damages 
by Michaels and others against the Amalgamated Clothing Workers 
of America, certain of its members, and Hillman, its president. The 
plaintiffs are engaged in the clothing business and employ a large 
number of workers. Previous to 1915 the plaintiffs had had a con­
tract arrangement with the United Garment Workers, an organiza­
tion affiliated with the American Federation of Labor. Upon the 
breaking down of this union in 1915 the plaintiffs refused to* have 
any. more dealings with any unions whatever, but set up and main­
tained an inside shop organization of its workers and declared it to 
be their policy not to have in their employ any employees who were 
members of an outside organization or union. The Amalgamated 
Clothing Workers of America had organized most of the city of 
Rochester, where plaintiffs are located, and in 1919 entered into a 
contract with all the clothing manufacturers of that city except the 
plaintiffs. The aloofness of the plaintiffs aroused the. hostility of the 
union, and it set about unionizing their plant. The plaintiffs always 
immediately discharged any of their employees who joined a union. 
The union knowing this, secretly induced about 200 of plaintiffs9 
employees to join the union, and then when plaintiffs still adhered 
to their policy of refusing to recognize it, it declared a strike and 
proceeded to picket the plant. Later, the greater part of plaintiffs3 
employees joined the United Garment Workers’ Union with the sanc­
tion of plaintiffs, but this did not satisfy the officials and members 
of the Amalgamated Clothing Workers’ Union, and the strike and 
picketing were continued. Violence and intimidation were resorted 
to by the strikers, which brought them a certain measure of success, 
causing plaintiffs damage. The court in granting plaintiffs’ plea 
and awarding a permanent injunction against the unlawful acts of 
the union and its members said in part:

The case turns upon the question as to whether or not force, or 
what is equivalent to force, was emplo}̂ ed by the defendants to secure
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this recognition. I f  no threats, intimidation, force, violence, or other 
coercive measures were employed, the defendants are not liable, for 
they were within their rights in seeking to compel recognition by 
calling a strike. Whatever number of pickets was necessary to secure 
the reasonable and lawful purpose of the union is sanctioned by law, 
but where the number is swelled to 500 or 600, and at times to 1,000, 
made up in part of wxorkers from other factories, the unnecessary 
a-nd unlawful purpose to awe and intimidate by numbers is ap­
parent. Intimidation may consist in numbers alone without any 
actual notice. Many of the workers in plaintiffs’ factories were girls, 
and in such a case a large crowd of pickets, composed in part of 
women of foreign birth, with the calling of opprobrious names, and 
expressions and gesticulations of violence, would be sufficient alone to 
intimidate, without a single blow being struck.

Actual violence supplemented opprobrious epithets. There was no 
physical violence every day, but that was hardly necessary. An 
overt act of this kind now and then would be a sufficient warning, 
and a blow or disturbance now and then would be rumored about, 
and be quite adequate as an object lesson. It is enough if violence 
was employed with sufficient frequency to warrant the conclusion 
that it was a part of the program for conducting the strike. There 
were actual assaults upon employees, and interferences with and 
even attacks on the police. Twenty-nine arrests were made, which 
represent, however, only a small fraction of the number of mis­
demeanors actually committed. The number of police deemed neces­
sary on the ground, and the necessity for reserves at the police station 
for emergencies, indicate the temper of the so-called picketers and 
the condition that existed. I f  the leaders admonished the strikers 
not to indulge in violence, there is no evidence that they followed 
the advice, or that anything was done by the union to punish the 
offenders. They created a situation from which violence might be 
expected, by congregating unnecessary crowds at the factories, and 
must take the full responsibility for the results, and can not be heard 
to exculpate themselves by the claim of advice given that was not 
heeded. The speeches made at the general meeting at Convention 
Hall show that the temper of the leaders was no more moderate than 
that of the rank and file of the workers, and these speeches were well 
calculated to lead them to believe that their conduct was not dis­
approved.

The defendants sought to interfere, also, with the contract of the 
United Garment Workers. While the strike was in progress, the 
plaintiffs’ employees in large numbers joined the United Garment 
Workers affiliated with the American Federation of Labor, but the 
strike and its methods continued just the same. Salvation, it seems, 
could be secured only through the upbuilding of an organization 
represented by the defendants. The United Garment Workers had 
as much right on the ground as did the Amalgamated Clothing 
Workers. The latter has no patent right on unionism.

This intolerant attitude of the Amalgamated Clothing Workers 
towTard the United Garment Workers savors of a species of domi­
nation which does not inspire confidence in their ultimate purposes.

But not only were the Amalgamated Clothing Workers opposed 
to the unionization of the plaintiffs’ factories by the United Garment
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Workers, but they were unwilling that independent contractors and 
home workers who were making garments for the plaintiffs should 
have the- privilege of working for the plaintiffs. House workers 
were persuaded by promises of strike benefits, or by still more effec­
tive measures, to quit working for the plaintiffs.

Thus by means that were in part lawful, but in most part illegal, 
the defendants have sought economically to strangle the plaintiffs5 
business, in order to compel them to recognize an organization 
against their wishes. “ Employees, having struck, w7ill not be per­
mitted, though it might subdue their late employer, to coerce dealers 
and users into starving his business.” (Iron Molders’ Union v. 
Ailis-Chalmers Co., 166 Fed, 45, 51.) The law should favor the 
lawful purposes of unionization, but “ rights that are lawful, and 
purposes that are useful and just, can not, however, be effectuated 
and accomplished by unlawful means,” (Auburn Draying Co. v, 
Wardell, 22-7 N. Y. 1,124 N. E. 97 [see p. 172].)

All the defendants who acted in concert with respect to the illegal 
means conceived and employed are liable for the damages occasioned 
thereby. The national organization must bear its share of the re­
sponsibility. It had twro national organizers on the ground before 
the strike was called, and it is a fair conclusion that they were 
directing the action of the joint board and the conduct of the strike 
in the interest of the national body,

A concert of action by a labor organization and its members to 
compel recognition of a union, or to redress grievances, by means of 
threats, intimidations, force, violence, or similar coercive measures 
constitutes a conspiracy, whether such intention was present at the 
inception of the strike or afterward, and a national unincorporated 
labor union is liable for damages, if its officers and agents, acting 
within the scope of their authority as such, called and carried on the 
strike, with the intention of using such unlawful means, and used 
such means; but the liability does not extend to the individual mem­
bers who are not specially connected with such acts,

The plaintiffs are entitled to a permanent injunction, restraining 
the defendants substantially in the terms of the temporary injunction 
heretofore granted (181 N. Y. Supp. 165). and to damages to be 
hereafter determined.

L a b o r  O r g a n i z a t i o n s — S t r i k e s — P i c k e t i n g — -C l o s e d  S h o p — M o ­

n o p o l ie s — J o in d e r  o f  P l a i n t i f f s —Baldwin Lumber Co. et al. w. 
Local 560, International Brotherhood of T'eamsters, Chauffeurs,, St no­
blemen, and Helpers of Am erica, et al., CouH of Chancery of Nem 
Jersey (Feb. 25, 1920), 109 Atlantic Reporter, page lJfl.—The com­
plainants are 15 in number, and are operators of lumber yards and 
dealers in building and masons5 materials who have associated them­
selves solely for the purpose of prosecuting this action for an in­
junction to restrain the defendant unions from engaging in picket­
ing their yards. The defendants are three local unions, the Inter­
national Brotherhood of Teamsters, etc., the Hudson County Build­
ing Trades Council, the Coal Drivers’ Union, and various indi­
viduals said to represent other unions. These unions had each year
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made agreements with the various complainants fixing wages, hours 
of labor, establishing closed shops, etc., and as January 1, 1920, ap­
proached the unions prepared new demands which they desired in­
corporated in the agreement for 1920. These demands called for a 
weekly wage increase of $10 and the reduction of the working hours 
per day from 10 to 9. The complainants would not agree to any larger 
increase in wages than $3, whereupon the unions declared a strike. 
In furtherance of the strike various members engaged in “ peaceful 
picketing” of the complainants’ yards. Strangers were also hired 
to engage in picketing the yards. The tactics of the latter although 
persuasive were not in all cases exactly peaceful. The complainants 
by reason of these activities were compelled to shut down their re­
spective businesses. They then associated themselves together and 
brought this action for an injunction to restrain the picketing. In 
rendering the decision granting the injunction the court first disposed 
of questions of jurisdiction, dismissing the bill as to the Coal Drivers’ 
Union, which did not appear to be properly before the court, but 
retaining jurisdiction as to the teamsters, who were shown to have 
been active, and properly represented at the proceedings. Continu­
ing, the court said:

The next objection denies the right of complainants to unite in the 
prosecution of this action, and the facts pertinent to its consideration 
are: That the former contracts between the employers and their em­
ployees were joint contracts executed by complainants and the de­
fendant organizations; that the contract in question is of the same 
joint character; that the vote to order the strike was taken at a joint 
meeting of the unions; that the strike against all the complainants 
was called and went into effect at the same time, and has been di­
rected and managed in the same way and by the same parties, and 
the result has been common to all the yards—a complete cessation of 
business. The rules of the court are to be liberally construed, and rules 
Nos. 5, 23, and 24 (100 Atl. vii, viii) seem clearly to sanction the 
joinder of complainants in prosecuting this action, in which there is 
a common question of law and facts arising out of the same trans­
actions with the defendants, and in which they seek to prevent de­
fendants by their joint conduct doing them severally an injury for 
their joint refusal to comply with defendants’ demand for the execu­
tion by them of this joint contract. Their grievances and injuries 
arise out of the same joint transactions, and are the results of the same 
joint action and conduct of defendants; and no satisfactory reason 
has been shown why they should not be permitted to jointly ask for 
relief.

Objection is particularly urged against the injunctive relief sought 
on that branch of the case relating to the execution of the contract 
containing the provisions for making the yards of complainants 
closed shops to all nonunion men, the insistment being that, if 
such contracts are illegal, complainants need not perform them; and, 
further, because complainants during the past four years have exe­
cuted, without objection, contracts containing similar provisions.
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Contracts of this character, containing provisions designed to 
unionize an entire industry in a territory as large as Hudson County, 
do not appear to have come directly before our courts for considera­
tion, except as hereinafter mentioned. In other jurisdictions where 
they have been involved they have uniformly been held to be illegal 
as against public policy. (Connors v. Connolly (Connecticut Court 
of Appeals), 86 Conn. 641, 86 Atl. 604.)

The illegality of such contracts is pronounced upon the funda­
mental principles of our theory of government, to which monopolies 
of any kind affecting in any way the utmost freedom of the indi­
vidual to pursue his lawful trade or business are abhorrent.

The. remaining question to be considered relates to the restraint 
on peaceable picketing. It is insisted that the restraint imposed 
under the rule, and which is asked to be continued by preliminary 
injunction, enjoins peaceful picketing and persuasion, and that in 
this respect it is beyond the scope of the restraint imposed by Vice 
Chancellor Bergen in Jonas v. Glass Assn., 72 N. J. Eq. 653, 66 Atl. 
953, and approved by the Court of Errors and Appeals in 77 N. J. 
Eq. 219, 79 Atl. 262, in affirming the decree in the case.

A careful consideration of the vice chancellor’s opinion, and of 
the opinion of Chancellor Pitney in the court above, and the dis­
senting opinions therein, do not support this insistment. Vice Chan­
cellor Bergen quoted with approval from the opinion of Judge 
McPherson in A. T. & S. F. Ry. Co. v. Gee (C. C.), 139 Fed. 582, 
that, 64 There is and can be no such thing as peaceful picketing 
any more than there can be chaste vulgarity, or peaceful mobbing, 
or lawful lynching,” and later in his opinion the vice chancellor held 
that such picketing 44 in its mildest form is a nuisance, and to com­
pel a manufacturer to have the natural flow of labor to his em­
ployment sifted by a self-constituted * * * committee, whose 
very presence upon the highway for such purpose is deterrent, is 
just as destructive of his property, and is a boycott which prevents 
the sale of his product.” This language was neither criticized nor 
modified in any of the opinions in the court above. Chancellor Pit­
ney in delivering the prevailing opinion summarized the 10 fea­
tures of the strike to which the restraint advised by Vice Chancellor 
Bergen applied, and his comment on No. 3 was:

44 With respect to other persons not as yet employed, but willing 
to take employment under the complainant, the defendants are re­
strained from interfering to prevent this by coercion or personal 
molestation and annoyance, but are not restrained from using mere 
persuasion in such a case.”

The present hearing was on a return to a rule to show cause why 
the injunction should not issue, the rule having laid down certain 
restraints in the meantime. These restraints were embodied in a 
temporary injunction not affecting certain of the plaintiffs whose 
plants were not shown to have been affected, other restraints also 
being added, binding upon the unions and 44 their representatives and 
those associated with them in the promotion and management of 
the strike.”
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Labor Organizations— S t r i k e s — P i c k e t i n g — Injunction— Con­
stitutionality o f  Anti-injunction Law o f  Oregon— Greenfield v. 
Central Labor Council of Portland and vicinity et a lS u p re m e  Court 
of Oregon (Oct. 1, 1920), 192 Pacific Reporter, page 783.— George L. 
Greenfield was a shoe merchant in the city of Portland, Oreg., where 
he maintained two stores in which he employed a considerable number 
of clerks. His clerks belonged to the Retail Clerks’ International Pro­
tective Association, Local Union No. 1257, which is a part of and is 
represented by the Central Labor Council. On March 1, 1919, Green­
field entered into an agreement with the clerks’ union, good for a 12 
months’ period, in which stipulations were made as to hours of labor, 
holidays, times for meals, and payment for overtime. He also agreed 
to maintain a closed shop. About November 15, 1919, Greenfield 
required certain of his employees to work four hours a week over­
time without additional compensation; he also failed to maintain a 
strictly closed shop, and on January 13, 1920, he wholly repudiated 
his contract. The union called a strike on January 19, and at once 
proceeded to picket plaintiff’s shops. The pickets bore banners and 
wore scarfs on which it was declared that plaintiff was unfair to 
organized labor, and they accosted prospective customers and en­
deavored to persuade them not to deal with the plaintiff.

The State of Oregon passed a law, chapter 346, Laws of 1919, de­
claring labor unions to be lawful organizations; restricting the 
powers of any court of the State in the granting of injunctions; de­
claring the labor of a human being not a commodity or article of 
commerce; and prohibiting the indictment, prosecution, or trial of 
any person or combinations of persons for any act in furtherance of 
the bettering of his or their conditions, unless such act should be for­
bidden by law if done by an individual.

^Greenfield brought action on January 23, 1920, for an injunction 
against the union to stop the picketing, alleging, that the pickets 
were ruining his business, and as the defendants were insolvent he 
had no adequate remedy at law. The circuit court granted his peti­
tion, and an injunction was issued and the defendants appealed, de­
claring that under the law they could not be enjoined from picketing. 
The court upheld the constitutionality of the law and modified the 
judgment granting the injunction. The opinion is in part as fol­
lows :

The vital question presented is the application, construction, and 
constitutionality of chapter 346, Laws 1919.

Although we agree with the trial court in its findings as to what 
the pickets said, yet, as we construe the record, they spoke in an 
ordinary tone of voice and not in a loud or unusual manner. Police­
men were present and there is no evidence of any complaint or 
arrests, or that there was any violence or disturbance of the peace. 
In fact, the pickets were placed in front of each store for the sole
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purpose of advising people entering or departing therefrom that 
“ this place is unfair to organized labor. Please do not patronize it. 
Friends of union labor and all workingmen will not patronize this 
place. All others should not.” That was the sum and substance of 
their offering. The words were uttered in the usual and ordinary 
tone of voice used by people speaking to others on a public street.

It is also shown by the affidavits of three of his employees that 
the plaintiff had violated his contract with them in respect to the 
payment for overtime, although this was denied by his manager. 
In other words, there was a dispute between an employer and em­
ployees growing out of an employment, within the terms and pro­
visions of chapter 346, Laws 1919.

Because a strike was declared and the union employees walked out, 
plaintiff claims that the relation of employer and employee ceased 
to exist.

The contract between plaintiff and the defendant union, as stated, 
did not expire until March 1, 1920. The strike was called on Jan­
uary 19, 1920. At that time, according to the finding of the trial 
court, all of the employees of the plaintiff at both of his stores, except 
four, were members of the defendant union. The complaint in this 
suit.was filed on January 23, 1920. .Based upon such facts, we hold 
that the relation of the employer and the employee and the terms 
and conditions of employment continued to exist after the strike 
was called, bringing the case under sections 2 and 3 of chapter 346.

Assuming that to be true, plaintiff contends that such sections are 
unconstitutional. Section 2 of chapter 346 is identical with para­
graph 1464, Arizona Civil Code of 1913, and with section 20 of the 
Clayton Act. I f  it is unconstitutional, so are the two latter laws. 
The Clayton Act was passed in 1914. In so far as we are advised its 
constitutionality has never been attacked and no Federal court has 
ever declared it unconstitutional.

Again, section 2 of chapter 346 is identical with paragraph 1464 
of the Arizona Civil Code of 1913, the constitutionality of which was 
sustained in the opinion of the Supreme Court of that State on De­
cember 14, 1918. Chapter 346 was enacted by the Oregon legislative 
assembly of 1919, and in the absence of the referendum, became the 
law of this State 90 days after its passage. In other words, at the 
time of its adoption section 2 of chapter 346, which is a copy of para­
graph 1464 of the Arizona Civil Code of 1913, had been construed 
and its constitutionality was sustained by a decision of the Supreme 
Court of Arizona.

The question was raised in the case of Truax v. Corrigan, 20 Ariz. 
7, 176 Pac., 570 [p. 222].

By the terms of the contract, the defendant union had notified all 
members of labor unions that the plaintiff had signed an agreement 
with it and in effect that he was u fair to organized labor.” After 
plaintiff broke the contract the strike became and was legally justi­
fied, and the defendants then had at least the legal right to notify 
members of the union that he was u unfair to organized labor.” It 
was a justifiable strike for a lawful purpose, and, as we construe 
the record, it was done in a peaceful and lawful manner. It was 
called because the plaintiff breached his contract and to further and 
protect the interests of the union and its members. Any damage to
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plaintiff therefrom was incidental to the strike and was damnum 
absque injuria.

The decree of the circuit court will be modified, and one will be 
entered here permitting the defendants during business hours to 
place and maintain one picket only, on the outer edge of the side­
walk, at each public entrance to plaintiff’s stores, with authority to 
each picket to wear a banner or scarf inscribed with the words, “ Un­
fair to organized labor, Local Union No. 1257,” and in the usual or­
dinary tone of voice used by one individual in addressing another 
on the public street to say to any prospective customer: “ This place 
is unfair to organized labor. Please do not patronize it: Friends of 
union labor and all workingmen will not patronize this place ”—but 
not in any manner to impede or interfere with the right of any one 
to enter or depart from the said stores or any passer-by. Any picket 
so placed is hereby enjoined from the doing of any other act or 
thing which is intended to or would divert or turn away any patron 
or prospective customer from plaintiff’s places of business. Other­
wise the defendants and each of them, their agents, servants and em­
ployees, are hereby enjoined and prohibited from interfering with, 
intimidating, or harassing the plaintiff or any of his employees at 
his said place of business or from the use of any violence, threat, or 
intimidation to induce any customer or patron to withhold or with­
draw patronage from the plaintiff.

Labor Organizations— Strikes— Picketing— Injunction— E f­
fect of Clayton Act—Langeriberg H at Co. et al. v. United Cloth Hat 
and Cap Mahers of North Am erica et al., United States D istrict Court, 
Eastern D istrict of M issouri ( June 11, 1920), 266 Federal Reporter, 
page 127.—The defendants are a labor union, and its members brought 
about a strike throughout the entire trade for the purpose of unioniz­
ing it. During the strike unlawful picketing was indulged in and acts 
o f violence were committed. The employers sued for an injunction, 
and a temporary restraining order was granted. In making the in­
junction permanent the court referred extensively to the Kinlock 
Telephone case, p. 212, saying in part:

I think upon the merits that no necessity exists for any lengthy 
dissertation upon the law which applies to the facts adduced in evi­
dence. Lately this court, in the case of Kinloch Telephone Co. et al. 
v. Local Union No. 2 of International Brotherhood of Electrical 
Workers, 265 Fed., 312, took occasion to discuss some of the things 
which can not lawfully be done by striking employees as well as many 
of the things which those employees may lawfully do. In that case 
I took occasion to lay down a test of wdiat is lawful and what is 
peaceful by stating that to my mind the plain and simple language 
of the Clayton Act (38 Stat., 730) itself disclosed what is lawful and 
what is peaceful; conversely, 46 he who runs may read ” what is un­
lawful and what is unpeaceful.

The test which I stated in that case, and which I now repeat (and 
tjiat is almost in the language of the Clayton Act itself), could be 
put in the form of a question: Would any ordinary citizen be per­
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mitted to do the acts complained of in this case if no strike or labor 
dispute existed? I f  he could do those things, absent a strike, then 
of course he could do them, present a strike; in other words, if any 
ordinary citizen, when no strike exists, can do a given act against 
the rights, person, peace, or property of another, and not commit 
thereby a breach of the peace, or an act of lawlessness, then the strik­
ing employee can do the same act when there is a strike existing.

This case, by the great weight of the evidence, shows an outrageous 
condition of mass picketing under a situation and condition which 
no stretch of the imagination can denominate as either peaceful or 
lawful. There were numerous instances of threats, abuse, and abusive 
language, of domiciliary visits and physical assaults upon and di­
rected at employees and potential employees; that is, those who de­
sired to become such. These I need not detail; suffice it to say that 
the record in the case simply reeks with things of this sort. I can 
hardly conceive of a more outrageous situation in this behalf than 
that which has been presented by the evidence adduced in this case.

The cases which I have cited, and many others with which the 
books are fairly filled, hold that the Clayton Act does not justify the 
doing of the things which the record in this case shows were done. 
Not alone were these unlawful and unpeaceful acts committed by 
defendants, or some of them, and those acting in concert and combi­
nation with them, before the issuance of the injunction in this case, 
but afterwards, while it was in force, in utter contempt of its pro­
hibitions.

Without further comment, I am of the opinion that the temporary 
injunction in this case, should be made perpetual. Let a decree be 
drawn accordingly.

Labor Organizations— Strikes— P i c k e t i n g — Injunction— Vio­
lation— Ash-Madden-Rae Co. v. International Ladies5 Garment 
W orkers' TJnion et al., Supreme Court of Illin o is  (Dec. 17, 1919), 
125 Northeastern Reporter, page 258.— The plaintiffs are various 
manufacturing concerns of Chicago engaged in the manufacture of 
women's garments. The defendants are the International Ladies’ 
Garment Workers’ Union, which has a number of.local unions in 
Chicago whose members are a part of the plaintiffs’ employees, Sol 
Seidman, the vice-president of the union, and various other individ­
uals. Seidman came to Chicago from New York and assumed charge 
of the affairs of the union in Chicago and later assumed charge of 
and conducted the strike. The union sent a letter to the various 
plaintiffs presenting certain demands and stating that in event the 
letter was not answered a strike of their employees would be de­
clared. The letters were not answered and the strike was called. 
The strikers proceeded to picket the plaintiffs’ establishments and 
to resort to various violent methods of persuasion in an attempt to 
prevent plaintiffs’ employees from working. The plaintiffs sued 
for and obtained injunctions restraining the strikers from doing the 
unlawful acts and from picketing, which in Illinois is unlawful.
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After the issuance of the injunctions, of which he had full notice, 
Sol Seidman advised the strikers and the picketing committee which 
he had organized to disregard the injunctions and to continue to 
picket the establishments. Upon consultation with his lawyers he 
was advised that picketing although lawful in New York was not 
lawful in Illinois. He thereupon ceased to advise the violation of the 
injunction. Action was brought against him for contempt of court 
for the violation of the injunction and he was found guilty and 
sentenced to 75 days in jail. He and the other defendants appealed 
to the appellate court, declaring that although they had violated the 
injunction they could not be punished because the injunction was 
erroneous and invalid. The appellate court reversed the decision and 
the plaintiffs appealed. The supreme court reversed the appellate 
court and remanded the case. The opinion of the supreme court as 
handed down by Judge Farmer is in part as follows:

It is so universally settled law as to require no citation of authori­
ties that the orders and judgments of a court having jurisdiction 
must be obeyed until reversed or set aside in a direct proceeding for 
that purpose, and in a proceeding for contempt for violating an in­
junction it can not be urged that granting the injunction was errone­
ous. Unless absolutely void, it is binding on the parties and must 
be obeyed. The appellate court did not reverse the judgment of the 
circuit court because it found defendant in error had not violated the 
injunctions. In its opinion that court says, “ .It is evident appellant 
(defendant in error here) was guilty of a technical violation of the 
injunctions,” but because he honestly thought the injunctions were 
unlawful, and refrained from further violations when he was advised 
to the contrary, the court was of opinion punishment by imprison­
ment should not have been imposed, and that court reversed and set 
aside the judgment of the circuit court, without remanding the case, 
which was a discharge of defendant in error. In any view we can 
take of the case, the judgment of the appellate court can not be sus­
tained. The judgment of the circuit court was not reversed as a 
result of the appellate court finding the facts different from the cir­
cuit court, for there is no substantial dispute as to facts, and the 
appellate court made no finding of facts, as is required by statute 
when it reverses a judgment without remanding the case, as a resist 
of finding the facts different from the trial court. The reason for the 
reversal of the judgment of the lower court, as stated in the opinion, 
is that punishment by imprisonment should not have been imposed. 
Reversing for that supposed error would require the modification of 
the penalty imposed or remandment to the circuit court.

The court granting the injunction is clothed with a large discretion 
in enforcing obedience to it, and in a proceeding for its violation the 
extent of the punishment to be inflicted rests in the sound legal dis­
cretion of the court, and courts of appellate jurisdiction will not in­
terfere with the exercise of such discretion except for its abuse. 
[Cases cited.]

The judgment of the appellate court is reversed, and the case re­
manded to that court, with directions to render such judgment, not
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lawful and proper.

Reversed and remanded, with directions.
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'L abor O rg a n iz a t io n s—S t r ik e s —P ic k e t in g — I n ju n c t i o n —:V i o - 
l a t i o n — Kayser v. Fitzgerald et al., Supreme Court of New York9 
Special Term* (Oct. 4 ,1019), 178 New York Supplement, page ISO.-— 
The plaintiff is a glove manufacturing corporation of New York 
with factories at Sidney and Amsterdam, The defendants are three 
labor unions, the Dyers and Finishers’ Union, the Glove Makers’ 
Union, and the Warpers and Warp Hands’ Federated Union of 
America, and the officers and members of said unions. The defend­
ant R. F0 Stump was president of the warpers’ union and was the 
leader and superior officer of the striking unions. The defendants
H. T. Wilpers and Hannah Chrisman were presidents of the unions, 
and the defendant Otto Boelke was a member of one of the unions 
in Amsterdam.

In May, 1919, a large percentage of plaintiff’s employees in the 
Sidney and Amsterdam factories went on a strike. The p la in tiff sued 
for and obtained a preliminary injunction, which later was made 
permanent. This proceeding was a petition for a rule to show cause 
why Stump, Wilpers, Chrisman, and Boelke should not be punished 
for contempt of court for the violation of the injunction.

It seems that after the injunction was issued it was widely pub­
lished, and copies of it were sent to each of the strikers and the 
defendants. After being notified of the injunction the defendants 
at various times advised their subordinate strikers that the injunction 
“ did not amount to anything.” They organized a paid picket of 
35 members at Sidney and proceeded to march up and down the 
streets and shout opprobrious epithets at plaintiff’s loyal employees, 
They also resorted to other means of annoying plaintiff’s employees, 
even going so far in some instances as to commit assault and battery. 
In rendering an order that the defendants be fined and imprisoned 
for violating the injunction the court said in part: ^

It is true, of course, that men have a right to strike, and that they 
have a right to cooperate together, and the organization and co­
operation which men form is not against public policy, but is to be 
commended when their purposes are legitimate and lawful; but while 
they have that absolute right, other men who are willing to work 
have an equal right to pursue their labors unmolested, and the plain­
tiff has just that same right to employ whomsoever it pleases, pro­
vided it can get men to enter such employment, and this right can not 
be interfered with by threats, intimidation, or coercion bv the de­
fendants, whether they act singly or as a result of an organization or 
conspiracy.
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In this case the evidence points unmistakably to the fact that the 
purpose of the defendants was not by peaceful persuasion to en­
deavor to prevent men from entering the employment of the plaintiff 
and working; but, on the other hand, it seems as though the defend­
ants took the course they did, and by means complained of, to compel 
the plaintiff to accede to their demands, or else destroy its business, 
and in doing that they exceeded their rights under the decisions of 
this State.

In order to constitute intimidation it is not necessary that there 
should be any direct threat, still less any actual act of violence. It 
is enough if the mere attitude assumed by the defendants is intimidat­
ing, and this may be shown by all of the circumstances of the case. 
(New York Central Iron Co. v. Brennan, 105 N. Y. Supp. 869.)

What constitutes peaceful picketing may be answered by any fair- 
minded man, if this qi^stion is asked: u Would this be lawful if no 
strike existed?” Would it be lawful for one or more men to use 
offensive, abusive, insulting, or threatening language to another or 
others; for one to call another a u rat,” a u scab,” a “ yellow dog,” a 
“ yellow rat,” or a “ Hun,” or by any other name commonly accepted 
as offensive or degrading, or calculated to provoke the other to break 
the peace in resentment, or to so intimidate them that he or she would 
refuse to work ?

Because such occurrences are liable to be the result of passions in­
flamed by such controversies, there is an insistent and undeniable 
demand that all persons having part in a strike, who are trying to 
exercise their rights under the law to maintain the strike, should be 
persistent in their efforts to keep the controversies within lawful 
bounds, and to guard that these inexcusable results do not follow. 
Otherwise, in the estimate of the public generally, they will be held 
to some considerable measure of responsibility.

These propositions are so elemental that, but for the confusion 
which exists in many minds that a labor controversy affects the 
commonest rules of life, it would seem a waste of time to state them. 
The existence of a strike does not make that lawful which would 
otherwise be unlawful.

I find, therefore, that the three men and women named deliberately 
disobeyed the order of the court. This makes it a case of criminal 
contempt. The only question left is as to the proper punishment to 
be inflicted upon them for what they have done. The facts being 
as they are in this case, every consideration of law and order requires 
such a sentence as will prevent these acts in the future.

An injunction is not sacred as coming from any man, but to dis­
obey it is a serious thing, because it is disobeying the law, which, in 
this country, workmen themselves helped to make and should help 
to uphold.

An order may therefore be made:
(1) Directing that Robert F. Stump be imprisoned for the period 

o f 30 days, and that he be fined the sum of $250.
(2) That Otto Boelke be imprisoned for the period of 30 days, and 

that he be fined the sum of $250.
(3) That Harry T. Wilpers be imprisoned for the period of 20 

days, and be fined the sum of $250.
(4) That Hannah Chrisman be fined the sum of $250.
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Labor Organizations— Strikes— Injunction— Violation— W hat 
may be Enjoined— E x  parte Tucker, Supreme Court of Texas (Mar. 
31 , 1920), 220 Southwestern Reporter, page 75.—Tucker was an offi­
cer and member of the International Brotherhood of Electrical 
Workers’ Department, Local No. 388, of Palestine. A dispute arose 
between this union and the Palestine Telephone Co. As a result of 
the activities of the union the telephone company succeeded in pro­
curing an injunction against said union, enjoining it from, among 
other things, “ vilifying, abusing, or using opprobrious epithets to 
or concerning any party or parties in the employ of the plaintiff” 
and “ from any and all conduct ” toward such employees, or concern­
ing them, “ which might be calculated to provoke or inspire a breach 
of the peace.” Tucker was later heard in a conversation to apply 
slanderous epithets to female operators in the company’s employ. 
He was prosecuted for contempt for the violation of the injunction 
and placed in confinement, whereupon he brought this action for a 
writ of habeas corpus to secure his discharge. He was also indicted 
for slander. The court in allowing the writ of habeas corpus and 
ordering Tucker’s discharge said in part:

The existence of any power in a court oi equity to supervise one 
person’s opinion of another, or to dictate what one person may say 
of another, is plainly and emphatically refuted by the eighth section 
of the Bill of Bights.

That section, in part, reads:
“ Every person shall be at liberty to speak, write, or publish his 

opinions on any subject, being responsible for the abuse of that 
privilege; and no law shall ever be passed curtailing the liberty of 
speech or of the press.”

The purpose of this provision is to preserve what we call “ liberty 
of speech ” and “ the freedom of the press,” and at the same time hold 
all persons accountable to the law for the misuse of that liberty of 
freedom.

It has never been the theory of free institutions that the citizen 
could say only what courts or legislatures might license him to say, 
or that his sentiments on any subject or concerning any person should 
be supervised before he could utter them. Nothing could be more 
odious, more violative or destructive of freedom than a system of 
only licensed speech or licensed printing. The experience of the 
English nation and some of the American colonies under the tyranny 
of such systems is the reason this provision in the Bill of Bights is 
one common to the constitutions of the American States, and for its 
incorporation, in like words, in the first amendment to the Federal 
Constitution. Hallam characterized the liberty of the press as 
finally gained in England as but exemption from a licenser.

There can be no justification for the utterance of a slander. It 
can not be too strongly condemned. The law makes it a crime. But 
there is no power in courts to make one person speak only well of 
another. The Constitution leaves him free to speak well or ill, 
and if he wrongs another by abusing this privilege he is responsible 
in damages or punishable by the criminal law.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



270 DECISIONS OF COURTS AFFECTING LABOR.

Equity will protect the exercise of natural and contractual rights 
from interference by attempts at intimidation or coercion. Ver­
bal or written threats may assume that character. When they do 
they amount to conduct or threatened conduct and for that reason 
may properly be restrained. Cases of that sort, or of analogous 
nature, arc not to be confounded with this one.

That part of the injunction which attempted to control the relator 
in his speech was beyond the power of the court to issue and there­
fore void.

The relator is discharged.

Labor Organizations—  Strikes —  Picketing—  I ntimidation —  
Right to Conduct Business a “ Property Right ”— Clayton A ct—
K in g  et al. v Weiss & Lesh Mfg. Co., United States C ircu it Court of 
Appeals, S ixth  C ircuit (June 11,1920), 266 Federal Reporter, page 
257.—The Weiss & Lesh Mfg. Co., of Tennessee, employed some 150 
employees, of whom 20 were white men and about 130 were colored. 
A strike of the company’s employees was declared, and the plant 
was picketed by most of the white men. The next day because most 
of the colored men did not go through the picket lines the plant was 
shut down. In order to keep the colored men from going through the 
picket line the white men resorted to threats and intimidation. The 
company at once got a temporary restraining order to prevent fur­
ther picketing of the plant. As soon as this was done the colored men 
went back to work. Later the restraining order was, after a hearing, 
changed to a temporary injunction. King and the other defendants 
appealed, claiming, first, that no intimidation was resorted to by the 
pickets; and, second, that there was no ground for the issuance of 
an injunction because no property right had been injured or threat­
ened. The court resolved both these points against the defendants 
and affirmed the injunction. The opinion on these points is as 
follows:

The substantial complaint now made is that the weight of evidence 
was against the existence of any violence, or intimidation, or un­
lawful threats, but, on the contrary, showed that the strikers kept 
within their legal rights, whether measured by the Clayton Act (sec. 
20, act Oct. 15, 1914, Comp. St. 1243 d) or by the general principles 
independently applicable. More specifically, the complaint is that 
the district judge gave undue weight to the fact that the strikers and 
the pickets were white men and the intimidated employees were col­
ored; that he considered, as constituting unlawful intimidation, 
words and acts to which there would have been no rightful objection, 
if addressed to or used against white men; and thereby held that, in 
such cases, the defendants’ rule of conduct must be varied according 
to the color of the non strikers. We do not so interpret the action of 
the district judge. Whether or not we can take judicial notice our­
selves of the supposed fact, certainly we can not disregard the finding 
of the trial judge that it is a fact that, in that community and at the
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time in question, speech and action by white men would intimidate 
and terrify the typical colored laboring man, when the same things 
would not have serious effect upon the typical white laborer. The 
question is not one of color; it is one of individual or class in­
timidation.

Not only must we apply the familiar rule that we will not over­
turn the fact findings of the trial judge, save in a very clear case, 
but we must recognize that a judge who has lived a lifetime in a com­
munity, and knows its atmosphere and feelings and prejudices, is 
more competent than we are to draw a correct inference as to what is 
and what is not intimidation as against one class in that community.

We understand defendants’ counsel also to take the position that 
since section 20 of the Clayton Act prohibits an injunction* excepting 
in case of injury to property or property rights, the issue of the in­
junction was in conflict with this act, because the right of the plaintiff 
to continue its business, free from unlawful obstruction, was neither 
“ property ” nor a “property right.” There is no sufficient basis for 
this contention. The Clayton Act did not undertake to make new 
definitions of “ property ” and “ property right.” It used these terms 
in their then accepted and well-understood definitions. It was deal­
ing with the facts that between the recognized property right of the 
employer to conduct his business and the other recognized right of 
the employees to strike, more or less conflict would arise; and it was 
prescribing the kind and degree of injury to this employer’s right 
which should be deemed rightly appurtenant to the employees’ con­
flicting right, and which should therefore not be deemed unlawful. 
No court has held, since the passage of the Clayton Act, so far as we 
find, that it was intended to forbid an injunction in aid of an em­
ployer’s right to keep his business running, in any case where the 
injury to that right, which the defendants were inflicting, is beyond 
the limits which the agt purports to authorize. That the right to prose­
cute a lawful business without unlawful obstruction is either property 
or a property right has always been recognized,, and is at the founda­
tion of equity jurisdiction in this entire class of cases. It is sufficient 
to cite Hitchman v. Mitchell, 245 IT. S. 229, 38 Sup. Ct. 65 [Bui. No, 
246, p. 145], as an example of the unquestioned acceptance of this 
basis of jurisdiction.

L a b or  O rg a n iza t io n s — S tr ik e s — P ic k e t in g — S ta tu s  o f  E m­
p lo y e e s  o n  S t r ik e — C o n sp ira cy — In ju n c t i o n —  Vonnegut Machin­
ery Co. v. Toledo Machine &  Tool Co. et ah« United States D istrict  
Court, Northern D istrict of Ohio (Feh. 7,1920), 263 Federal RevoHer^ 
page 192.—The Vonnegut Machinery Co., an Indiana corporation, sued 
the Toledo Machine & Tool Co., an Ohio corporation, and 10 individ­
uals and the Central Labor Union, of Toledo, for an injunction to re­
strain the breach of a contract. • The complainant had a contract with 
the Toledo company whereby the latter was to deliver certain machin­
ery in a specified time. The Toledo company, owing to a labor dispute 
with the other defendants and the unions which resulted in a strike 
and picketing accompanied by violence, was unable to make the
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agreed deliveries; whereupon this action was brought for conspiracy 
to restrain interstate commerce, and for an injunction to restrain the 
strike, the picketing, and the interference with the contract. In 
allowing a temporary injunction Judge Killits, speaking for the 
court, said in part:

The testimony first before the court suggested that the character 
of the picketing sought to be restrained was wholly objectionable, 
unlawful, and utterly beyond the sanctities of even an extravagant 
construction of the privileges of the act of October 15, 1914, com­
monly known as the Clayton Act (Comp. St. 1243d, 8835f). It 
showed that the pickets used language which was minatory, insulting, 
abusive, and in some instances downrightly obscene; that their con­
duct was that which would call upon a court, without hesitation, to 
order and to enforce immediate restraint. It was of a character which 
could not be sustained by any valid legislation.

It is because the passions of an acute labor controversy tend to 
mount beyond control, releasing conventional restraints upon social 
intercourse, that practical people question the possibility of peaceful 
persuasion through the practice of picketing.

That defendants were working in concert, in behalf of themselves 
and associates in the defendant machinists’ union, to accomplish just 
what actually was effected, a crippling, by intimidating means, the 
lawful business of the defendant company, there is no room for 
doubt.

Without accepting as established the extreme characterization of 
the conduct of .pickets found in the testimony, we find that proof 
enough of its objectionable character is in the record to indicate 
clearly the wisdom of a temporary in junctional order. There is no 
evidence, however, that it should run against defendants Quinlivan 
and the Central Labor Union.

The interesting and unique question in this case, however, is 
whether we have a situation here contemplated by and within the 
provisions of the first paragraph of section 20 of the so-called Clay­
ton Act (act Oct. 15, 1914, Comp. St. 1243d), and consequently one 
in which the court’s injunctional powers are limited in view of any 
construction of the force of that measure. Concretely the query is 
whether at the foundation of this case is a controversy between em­
ployer and employees respecting terms and conditions of employment.

What is the scope of the language “ terms and conditions of em­
ployment,” for these words, from section 20 of the act in question, 
need interpretation here? The court should not attempt an inelastic 
definition. One should be given which would keep step with the ad­
vance in sentiment, as conditions change, to make good the very 
proper demand that the laboring man should receive consideration 
from his employer which will maintain his health and self-respect 
and secure to him the full measure of the fruits of his toil, while pre­
serving to him all those opportunities for social intercourse and self- 
improvement which should be his to enjoy that he may realize his 
aspirations. But even a most liberal definition in this direction has 
its limitations. The mind, in considering the words “ terms and con­
ditions of employment,” unconsciously, but directly, goes to a con­
templation of such things as hours of labor, w7ages, classification of
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employees, sanitaiy and physical conditions controllable by the em­
ployer, opportunities for reasonable redress of grievances, and for 
bargaining respecting the conditions of employment, whether collec­
tively, as enlightened public sentiment as well as convenience ap­
proves, or individually. This view is well supported in this case by 
the character of the new contract which the labor organization ten­
dered in writing to the defendant company, and which had been 
under consideration before the strike. Its fifteen paragraphs deal 
exclusively with subjects, as “ terms and conditions of employment,” 
which come within the above limitations. At the time of the strike 
the factory was what is known as an open shop and the proposed new 
agreement with the defendant labor organization recognizes, as a 
condition tendered by the latter itself, that the factory should re­
main open.

The court then discussed the reasons for the strike, which involved 
no matter of wages, hours, physical or sanitary conditions, or any 
question of rights of bargaining, “ but simply and solely because they 
did not like a customer with whom the employer was doing busi­
ness.”

The opinion continued:
Considering, as we must, the insufficiency of the reason given for 

leaving their employer’s service to bring defendant company’s strik­
ing workmen within the provisions of the Clayton Act, it follows 
necessarily that they must be regarded, from the day of their aban­
donment of that service, to be strangers to their late employer’s busi­
ness. If, indeed, the law just considered at length favors striking 
employees for a time after the crisis by continuing to them the status 
of employees, notwithstanding they were not at work and idle because 
they preferred to strike, these particular men were not to be so con­
sidered, respecting defendant company, after August 13.

The picketing in question, therefore, presents a not unusual, but, 
in the judgment of this court, the always unlawful, situation of per­
sons who stand in no special relationship to an employer—persons 
who have no privileges not common to all men—attempting to inter­
fere with the business of such employer by propagandic activities 
directed against his working force, or his product, or both. Having 
left their employment for no reason which the law speciallyv favors, 
the labor defendants here, and their associates, had only the rights 
and were under the disabilities of the general public respecting the 
conduct of the business of the Toledo Machine & Tool Co. The de­
fendant, Toledo Lodge No. 105, International Association of Machin­
ists, had no more liberty in law or public policy, in the circumstances 
of this case, to “ picket ” the defendant company’s factory to change 
conditions of labor therein than any other association of men enjoyed 
to bend the defendant company to its will.

It is clear in the judgment of the court that the evidence before 
the court on the motion tends to show that (a) employees of the de­
fendant company, in whose behalf the labor defendants here are act­
ing, struck, August 13, for a reason which was not under the favor 
of any law; (b) that thereby all employment relations between them 
and defendant company terminated absolutely; (c) that the labor 
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defendants and those represented engaged forthwith in a conspiracy 
to unlawfully obstruct the business of defendant company; (d ) that 
the picketing shown in this case is a continuing overt act in the con­
summation of the purpose of such conspiracy; (e) that the conduct 
of the several defendant pickets is, independent of its purpose, un­
lawful, in that it is intimidating and coercive in character, intended 
to bring about, and is accomplishing, the annoyance and incensing of 
employees of defendant company and of those seeking employment 
with said company. A temporary injunction shall issue.

Labor Organizations— Suspension—Internal Control—R ights 
of Members—Gardner et al. v. Newbert et al., Appellate Court of 
Indiana , D ivision No. 2 (Nov. 17, 1920), 128 Northeastern Reporter, 
page 70J+.—Newbert and his companions were the plaintiffs in the 
lower court. They are all members of a local union called Lakeside 
Lodge, No. 39, International Brotherhood of Boiler Makers and Iron 
Ship Builders and Helpers of America. The international brother­
hood was organized in Chicago on October 1, 1880, and consisted at 
that time of nine lodges or locals. On August 13, 1890, it granted a 
charter to Lakeside Lodge, No. 39, and gave it exclusive jurisdiction 
over a great part of Cook County, 111., and Lake County, Ind. 
Later in 1917 its jurisdiction was restricted to Lake County, Ind., by 
the supreme international lodge in convention and its location was 
transferred to Whiting, Ind. The local’s membership comprised 
some 243 members and the lodge was one of 600 then belonging to 
the international. The charter of lodge No. 39 was reissued in 1909 
and is now in full force. The government of the union is vested in 
the supreme international lodge which has full jurisdiction over the 
subordinate lodges or locals. The rules of the lodge provide for the 
payment of death and accident benefits in certain amounts to mem­
bers in good standing. The constitution of the supreme lodge for­
bids the suspension or expulsion of any member without a hearing 
and without notice. On April 18, 1918, Weyand, the acting presi­
dent, without previous notice or hearing sent a telegram to Lakeside 
Lodge, No. 39, informing it that its charter was revoked and that it 
had been expelled from the international. At about the same time 
another lodge No. 39 was chartered and sought to operate in the ter­
ritory of the Lakeside Lodge, No. 39. Newbert and other members 
of the Lakeside lodge brought action for an injunction against the 
officials of the international lodge to prevent them from interfering 
with their rights as members of the Lakeside Lodge, No. 39, and of 
the international lodge. The defendants demurred to the complaint 
and when the demurrer was overruled they refused to amend or 
plead further. Therefore judgment was entered for the plaintiffs 
representing the local union, and defendants appealed. In affirm­
ing the decision the court said in part:
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The complaint states a cause of action, and the demurrer thereto 
was properly overruled.

It has been repeatedly held that courts have jurisdiction to protect 
a member from unlawful or arbitrary suspension or expulsion, or 
of proceedings to compel reinstatement to membership, with all the 
rights and privileges thereunto belonging, to a member who has 
been unlawfully suspended or expelled, providing property rights 
are involved. (Martin’s Modern Lawr of Labor Unions, sec. 313; 
Froelich v. Musicians’ Mutual Benefit Assn., 93 Mo. App. 383; 
Otto v. Journeymen Tailors’ Protective etc. Assn., 75 Cal. 308, 11 
Pac. 117, 7 Am. St. Eep. 156.)

This doctrine applies wTith equal force to unincorporated unions 
and to those which are incorporated.

It is averred in the complaint that Lakeside Lodge No. 39, is pos­
sessed of property of the value of about $4,000, which it holds in 
trust for appellees, and of which appellants seek to deprive appellees, 
and that there is a provision in the constitution and by-laws of the 
brotherhood that entitles members in good standing to death bene­
fits and disability benefits. These are property rights which must 
be lost to the member in event of suspension or expulsion from the 
order, and they are such vested rights as can not be disturbed with­
out charges and due trial. Such a rule or law must certainly pre­
vail, when it is contended, as in this case by appellees, that each and 
all of the members were in good standing, and have at all times 
complied with the rules, regulations, constitution, and by-laws of the 
brotherhood, and of their subordinate lodge, and that the officers of 
such subordinate lodge have in all respects complied with the rules, 
regulations, constitution, and bv-iawrs of the brotherhood.

It is averred in the complaint that the appellees had no notice 
whatever of the intended suspension of their lodge and of its mem­
bers until the receipt of the telegram above sent out from the acting 
international president. It has been repeatedly held that the ex­
pulsion of a member from a fraternal benefit association, without 
notice or opportunity to be heard, is void. The suspension being 
void, appellees’ legal status was not changed, and they were not 
required to prosecute an 'appeal within the order, before resorting 
to the courts for relief.

In the case at bar the attempted suspension was of a local lodge, 
but such suspension, if effective, of necessity deprived appellees of 
their standing and benefits and property rights in the order.

The motion to modify the judgment was properly overruled. 
Judgment is affirmed.

Labor Organizations— Suspension— I nternal Control— Rights 
of Members— Power of Courts—Bricklayers, Plasterers, and Stone­
masons1 Union v. Bowen et a lS u p re m e  Court of New Y o rk , E quity  
Term , Monroe County (Aug. 2, 1920), 183 New Y o rk  Supplement, 
page 855.—The plaintiff organization was incorporated in 1881, and 
shortly after became a local union of the National Union of Brick­
layers of the United States of America. It was granted a charter and 
became known as Local No. 39. These unions were thus associated
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together for nearly 40 years. In the spring of 1919 some differences 
arose between the president and executive officers of the national 
union, which had by then become the Bricklayers, Masons, and Plas­
terers’ International Union of America, and the president anjji cer­
tain members of the Local No. 39, with the result that the interna­
tional’s officers removed Mr. Clyde, the local’s president, from office, 
and suspended a number of the local’s members. Later, the Local 
No. 39 itself was suspended. All this was done without notice or hear­
ing. The international then, without consulting Local No. 39, started 
another local in the same locality, No. 53, and required all members 
of Local No. 39 to join Local No. 53 or be suspended. This action 
was brought to restrain the officers of the international from remov­
ing the local’s officers, suspending its members, or interfering with 
its affairs. In granting the relief sought the court rendered its deci­
sion in part as follows:

In connection with these matters the defendants, or some of them, 
undertook to obtain plaintiff’s charter, seal, books, records, money, 
and property generally, and in some instances succeeded. By these 
transactions Local No. 39 has become largely disrupted, its activities 
halted, and its usefulness interfered with, while large numbers of its 
members are not only in danger of losing certain pecuniary benefits, 
but are debarred from working at their trade, and deprived of their 
accustomed means of livelihood. The law governing disputes aris­
ing in voluntary associations is simple and well settled. It proceeds 
upon the theory that the members are, in a sense, one family, and 
entitled to settle their family jars without outside interference, and 
in their own way. Thus it is held that, where proceedings for the ex­
pulsion of a member of such an association have been conducted in 
accordance with its laws, the courts will in the first instance assume 
that the acts charged constituted cause for removal within the mean­
ing of those laws.

Such associations are not, however, above the law of the land, nor 
altogether a law unto themselves.

Therefore the law is Arigilant to prevent a violation of the constitu­
tion and by-laws of the association involved, and to see to it that 
suspension or expulsion is only had after fair notice to the offending 
member and full • opportunity to be heard in his own behalf. In 
other words, the law insures to every member of such an association 
a fair trial, not only in accordance with the constitution and by-laws 
of the association, but also with the demands of fair play, which 
in the final analysis is the spirit of the law of the land.

The constitution and rules governing the relations of these parties 
provide an elaborate and well-conceived scheme, called the code of 
procedure, for the trial of charges against members by members, 
against local unions by members, and against local unions by sister 
locals. These provisions do not, however, either in terms or by 
reasonable intendment, furnish a procedure for the investigation of 
charges by the international union or its officers against a local, its 
officers, or members. By the constitution, all the executive and 
judicial powers of the union, when not in session, are delegated to
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the president, first vice president, and secretary, who together con­
stitute separate boards, denominated the executive board and the 
judiciary boaijd. It appears that the duties of the latter board are 
at times transferred to State judiciary boards, which within their 
own State assume exclusive control of such matters. Briefly, how­
ever, the judiciary board is largely an appellate tribunal, although it 
seems to have been given original jurisdiction for the trial of charges 
referred to it in the first instance against unions or members. Both 
the code of procedure referred to and the provisions relating to the 
judiciary board specifically require the filing of charges, and an 
opportunity for the defendant therein to be heard in his defense, as 
a prerequisite to any valid determination against him.

The fact that no such restriction upon the power of the executive 
board is in terms contained within the book does not relieve it from 
like obligation of fair play. Not only does the entire scheme of 
these articles indicate, but both good conscience and law demand, 
that no member shall be deprived of his rights and privileges until 
he has had notice of the charges against him and been given oppor­
tunity to meet them.

Coming to the establishment of Local 53 and the suspension of 
those members of Local 39 who neglected to affiliate themselves there­
with, the defendants seems to have either overlooked or else to have 
deliberately ignored an express limitation placed upon them by their 
constitution.

“ Under no circumstances will a charter be granted to any body 
of men in any city, town, or village where one or more unions already 
exist without the consent of a majority of the other unions being first 
obtained.”

No. 39 was the only local in the city of Rochester, and by this sec­
tion was protected from a competing union being established with­
out its consent by the executive board in that city. Apparently the 
executive board acted upon the assumption that it had ceased to 
exist. Manifestely this was error. It had not been dissolved nor 
expelled, nor had its charter been revoked. It was only suspended 
from the exercise of its privileges until the international, in conven­
tion assembled, could investigate and act upon the complaints against 
it. That convention might, after investigation and trial, restore its 
right of active operation, either with or without conditions, or might 
revoke its charter and disband it entirely; but until it had been 
finally dissolved its territory could not be lawfully invaded nor it 
ruined by such indirectness.

The establishment of Local 53 (so called) was under the circum­
stances wholly unauthorized; it acquired no status as a local union, 
and the suspension of those members of Local 39, who refused to 
transfer their membership to it, was wholly void and inoperative.

There remains only the question as to the right of plaintiff to 
appeal to this court for redress. It is well settled that the courts will 
not interfere in the affairs of such associations, where there is a 
remedy provided by their own rules, regulations, and by-laws, until 
th^t remedy has been availed of and exhausted. (O’Connor v. Mor- 
rin, 109 Misc. Rep. 379, 179 N. Y, Supp. 599; Lafond v. Deems, 81 
N. Y. 507, 514.) The constitution of the international makes no pro­
vision whatsoever for an appeal by locals or individuals from the
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decrees and mandates of the executive board, and indeed there could 
not well be such an appeal, except to the general convention at its 
biyearly meeting. In the interim there is no authority superior to 
that of the executive board, and to provide for an appeal to that 
board from its own actions would be but an idle form.

Mr. Clyde has been removed from his office, and in addition he, 
with certain of his associates, has been suspended for 15 months or 
thereabouts from all benefits of the union, including an opportunity 
to work at his trade. From such suspension and its consequent 
damage there is absolutely no redress within the union. Those other 
members who believed the executive officers of the international 
union to be in the wrong, and therefore remained loyal to Local 39, 
are in the same situation and are equally without redress, except 
they consent to join another local, the illegal and clandestine char­
acter of whose origin and operations can not be doubted.

The prayer of the plaintiffs for a judgment restraining the suspen­
sion of the members and the dissolution of the union was therefore 
granted.

Labor Organizations— Sympathetic Strikes— Closed Shop—  
Conspiracy— Breach o f  Contract— Lehigh Structural Steel Co. et 
dl. v. Atlantic Smelting &  Refining Works et al., Court of Chancery 
of New Jersay (Aug. 26, 1920), 111 Atlantic Reporter, page 376.— 
The Lehigh Structural Steel Co. entered into a contract to fabricate 
and erect a steel building for the Atlantic company. The steel had 
been fabricated, delivered and paid for, and the contract to erect 
the building had been sublet to the Donnell-Zane Co. The Lehigh 
Steel Co. belonged to an association known as the Iron League. This 
association had a contract with the International Brotherhood of 
Bridge and Iron Workers of America which it is claimed required 
the exclusive use of union labor in construction work done by the 
members of the Iron League. The Donnell-Zane Co. was not a party 
to this contract and did not acquiesce in or adhere to it. On another 
construction job it had used nonunion labor; therefore, in retalia­
tion, after work had gotten under way on the Atlantic company’s 
building, Timothy Tierney, business agent of Local No. 11 of the 
above union, called a strike. There was no reason for the strike 
except, perhaps, punishment and to bring about a closed shop. The 
employees on this job were all union men, working union hours for 
union pay. In short, all union requirements were met and complied 
with so far as the erection of the Atlantic company’s building was 
concerned. The strike was therefore purely sympathetic. The Don­
nell-Zane Co. thereupon proceeded with the erection of the building 
with nonunion labor. The union labor in the employ of the Atlantic 
company then threatened a general strike if union labor was not 
exclusively employed to erect the building. The Atlantic company 
through one Lehman, its sole representative, demanded of Donnell-
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Zane to comply with the union’s demands m order to keep the union 
labor in the former’s employ from striking. This Donnell-Zane re­
fused to do. The Atlantic company sued for an injunction to pre­
vent Donnell-Zane from using nonunion labor, alleging that the con­
tract for the construction of the building made this provision, but 
it was unable to support its case and the petition was dismissed. 
Later the Lehigh company received a notice from the Atlantic com­
pany ordering the former to cease work on the building and to notify 
its subcontractor, Donnell-Zane Co., to this effect.

The Lehigh company and Donnell-Zane Co. thereupon brought 
this action to secure an injunction to prevent the Atlantic company 
from breaching its contract and also to prevent the union from in­
terfering with its contract by maintaining a strike. In granting the 
injunction, Chancellor Backes, who rendered the decision, spoke in 
part as follows:

The principle of the closed shop, i. e., the monopolization of the 
labor market, has found no judicial sponsor. In whatever form 
organized labor has asserted it, whether to the injury of the employer, 
or to labor, or to labor unions outside of the fold, the judiciary of 
the country has responded, uniformly, that it is inimical to the free­
dom of individual pursuit guaranteed by the fundamental law of the 
land, and contravenes public policy. On the other hand, public 
policy favors free competition, and the courts have been keen to 
recognize the right of organized labor to compete for work and wage 
and economic and social betterment, and to use its weapon, the strike, 
to realize its lawful aspirations, but none has gone to the length of 
sanctioning a strike for a closed shop, which has for its object the 
exclusion from work of workmen who are not members of the or­
ganization. There is a wealth of literature and authority upon the 
subject in England and in this country. (Walker v. Cronin, 107 Mass. 
555; Reynolds v. Davis, 198 Mass. 294, 84 N. E. 457.)

The conclusion upon the case as presented is that the New York 
contract violates public policy, and that the sympathetic strike is 
without just cause or excuse, and is unlawful.

Lehman and the Atlantic company say they were not parties to 
the sympathetic strike, and consequently not parties to the conspiracy 
of the unions. That they were, it seems to me, admits of no doubt. 
They were and are fixed in mind not to allow the work to be done 
by nonunionists, and to this end brought suit to restrain the com­
plainants, and, when they failed, ordered the complainants off the 
job for no other reason than that they wTere going to complete it 
with the labor of the unanointed. Their excuse is that they feared 
the wrath of organized labor, and were acting in self-defense. In 
other words, they breached their contract to avert a general strike of 
the trades-unions on the work. That that is not a legal excuse for 
breaching the contract needs no argument, and that it furnishes a 
legal excuse for joining the oppressors of the complainants is even 
less defensible. Their protection lies in the law, not in the graces of 
those who transgress the law. Their further contention that they 
were moved to their course by causes wholly independent of the
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motives of the unions, that they were prompted solely by a desire 
to escape a labor squabble, and to have their building completed 
expeditiously, is irreconcilable with their activities and the means 
they used to accomplish the unlawful aim of the unions, in common 
with the unions  ̂ to make the sympathetic strike effective, viz, by 
preventing the complainants from employing nonunion men. Their 
motives may not have been coextensive with lhat of the unions; they 
may have been wholly indifferent as to the success of the ultimate 
object of the sympathetic strike, but a common ground upon which 
they met the unions, a common motive that actuated them, and made 
them coconspirators, was the enforcement of the closed shop at Brills.

Lehman and the Atlantic company ask upon what theory they can 
be deemed coconspirators, inasmuch as the proofs show the strike 
was called by the unions without their knowledge and without con­
sultation or intimation? The answer is: They joined the conspiracy 
later on, after the strike, when, out of fear of a general strike, they 
broke their contract to help it along. This was decided in Aberthaw 
Const. Co. v. Cameron, 194 Mass. 208, 80 N. E. 478 [Bui. No. 71, 
p. 391], a case strikingly similar to the one at hand.

The Atlantic company next takes the stand that the remedy of 
the complainant Lehigh company is at law for damages, citing 
McGann v. La Brecque Co., 109 Atl. 501. The general rule is that 
compensation in damages is the relief for breach of a contract, and 
that the remedy is at law, and that the measure of damages is the 
immediate loss, the incidental losses, which are often the heavier, 
being regarded as too remote to bring into the calculation. Where, 
however, as here, the complainants are not suing for a breach, but 
to prevent a breach of a contract by unlawful means, and to serve 
unlawful ends, to the injury of the complainants’ business, the 
remedy at law is inadequate. The damages for such an injury are 
incapable of ascertainment at law, and justice demands that the in­
jury be prevented by injunction. The many instances in which 
equity has intervened by injunction to restrain injury by strikes 
testify to the jurisdiction. As to the irreparableness of the injury 
to the complainants’ business by breach of the contract due to the 
strike, the findings of the master in the Aberthaw case may be profit­
ably quoted:

“Any- failure of a contractor to fully perform a contract, regardless 
of the reason or party in fault, impairs his reputation for efficiency, 
and consequently is a damage to his good will.” * * *

There will be an injunction restraining the strike and the breach 
of the contract. The form of the injunction will be settled on notice.

Manufacturers’ Organizations— Disciplining of Members—  
Lockouts— Refusal to Obey Order— American Men's and Boys' 
Clothing M f r s A s s n .  (In c.) v. Proser et al., Supreme Court of New 
Y  orh, Appellate D iv ision , F irs t  Department (Dec. 19, 1919), 179 
New Y orh Supplement, page 207.—The plaintiff is an incorporated 
association composed of clothing manufacturers whose purpose was 
to improve trade conditions, foster the welfare of the men’s and 
boys’ clothing industry, and to settle trade disputes. The associa­
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tion had a certificate of incorporation and by-laws. The "by-laws 
provided the methods of control of the association and for the gov­
ernment of the members. Provisions were made for determining 
wages, hours, and working conditions and for the arbitration of dis­
putes as well as for the punishment and disciplining of the members 
of the organization.

The cutters (who belonged to a trade-union of certain of the mem­
bers of the organization) went on a strike and refused to submit to 
arbitration. The association thereupon held a meeting and duly 
passed a resolution requiring all the other members of the organiza­
tion whose employees belonged to the union but had not gone on a 
strike to u lay off ” such employees until the cutters’ union submitted 
to arbitration. The reason for this was that the union employees 
who had not struck were encouraging and financially assisting those 
who had struck. A copy of the resolution was sent to the defend­
ants who are a copartnership and were members of the association 
and who were therefore bound by the action of the organization. 
The defendants chose, however, to disregard the resolution and re­
fused to u lay off ” its union employees. Thereupon, following the' 
prescribed procedure as set forth in the certificate of incorporation 
and by-laws of the organization, the association accused the defend­
ants of disobedience and bad faith, held a hearing, and fined the de­
fendants the sum of $2,000, to which extent the association alleged 
that its influence and prestige had been impaired. This suit was 
brought for the collection of the $2,000 fine. The defendants de­
murred to the complaint on the ground that it failed to set forth a 
cause of action and the demurrer was overruled and. the defendants 
appealed. In reversing the order overruling the demurrer and sus­
taining the defendants’ demurrer the court said in part:

We think the plaintiff was without authority in law to fix the arbi­
trary assessment by way of a fine, and the plaintiff is not entitled to 
recover it. (10 Cyc. 363.)

It is quite competent for such an association as the plaintiff to fix 
penalties by way of fines for derelictions of its members; but the 
penalties must be determined according to some method, to which 
the member has agreed, at least impliedly by joining the association, 
not only as to the imposition of the fine, but also as to the maximum 
amount thereof; otherwise, the association would be allowed to assess 
its own damages, which would be clearly unjust and improper. And 
a by-law imposing an excessive fine would be set aside as unreason­
able. (Hagerman v. Ohio Building & Savings Assn., 25 Ohio St. 186; 
Lynn v. Freemansburg B. & L. Assn., 117 Pa. St. 1, 11 Atl. 537, 2 
Am. St. Rep. 639.)

To hold that an association of this character might assess such 
amount as it saw fit for any infraction of its rules or by-laws, impor­
tant or unimportant, would make possible a course that would work 
serious loss to members and invite an abuse of authority. A fixed,
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reasonable fine, in the nature of liquidated damages for injury sus­
tained because of dereliction, would be sustained, It follows that 
the complaint fails to set forth a cause of action. The demurrer is 
therefore well taken, and the order overruling it should be reversed.

Mine Regulations— U se of Dynamite— Constitutionality of 
Statute—Richards v. Flem ing Coal C o S u p re m e  Court of Kansas 
{Mar. 8, 1919), 179 Pacific Reporter, page 380.—The laws of Kansas 
provided that the use of dynamite or other detonating explosives in 
coal mines was prohibited unless such explosives were used accord­
ing to rules and regulations agreed to between employer and em­
ployees and approved by the State mine inspector. (Laws 1909, ch. 
175, sec. 1; Gen. Stat. 1915, sec. 6326.) The defendant company and 
Richards and other employees had an agreement, but it did not make 
any mention of dynamite nor was it approved by the State mine 
inspector; therefore the use of dynamite in the defendant’s mine 
was prohibited. Richards was about to make a blast with some 
dynamite with some dry cell batteries, which he was compelled to use 
as the plunger battery was out of order, wThen the wires he had at­
tached to the dynamite accidentally touched the batteries causing 
the charge to explode in his hand. For the injuries thus sustained 
he brings action for damages, and the defendant contends that, as 
he was violating the statute when he was injured, he can not recover. 
This view was adopted by the trial court, and the case was dismissed 
without prejudice, whereupon Richards appealed, contending that 
the statute is unconstitutional. On this point the court said in part:

The plaintiff, contends that the act is unconstitutional because it 
delegates to mine operators and miners the power to make rules and 
regulations for the use of dynamite in coal mines, which rules and 
regulations may be different in different localities.

Powers similar to the one given by the statute under consideration 
bave been granted to agencies of the State by other statutes, and 
those statutes have been expressly or impliedly held valid. Among 
these are the statutes giving to the board of railroad commissioners, 
and subsequently to the public utilities commission, power to fix 
freight and passenger rates, to compel railroads to give sufficient 
service, etc. In most of the States statutes giving similar powers 
have likewise been held constitutional. These cases will be found 
collated in 12 C. J. 847-853. The act now questioned giving to mine 
operators and miners the power to make rules and regulations con­
cerning the use of dynamite in coal mines, subject, however, to the 
approval of th  ̂ State mine inspector, is not unconstitutional.

The judgment o f  the court below was therefore affirmed.

Municipality E ngaging in Business— I ce Plant—Public Pur­
pose—State ex re l. Kansas C ity  v. Orear, City Comptroller, Su­
preme Court of M issouri {Mar. 15, 1919), $10 Southwestern Re­
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porter, page 392.—At a general election held in Kansas City, Novem­
ber 5, 1918, a bond issue of $400,000 was favorably voted upon for 
the purpose of enabling the city to raise funds for the construction 
and operation of an ice plant to supply ice to the Government offices 
and to the inhabitants of the city. The comptroller refused to issue 
such bonds or offer them for sale, whereupon the State brought this 
action for the city to secure a writ of mandamus to compel him to 
act. Though this is not strictly a “ labor case,” it is noted here on 
account of the very general interest, industrial and economic, in the 
subject of public ownership.

Orear gave two reasons for not issuing the bonds; first, that there 
was no authority in the city charter permitting the city to engage in 
the business of manufacturing ice; and second, that the engaging 
in the making and selling of ice is a private and not a public business 
and therefore a business wherein the money of the public raised by- 
taxation can not be used. The court after considering these reasons 
came to the conclusion that they were sound and that the bonds could 
not be issued. The opinion is in part as follows:

That there must be authority in the charter of Kansas City, either 
express or clearly implied, permitting that municipality to engage 
in making and selling ice before it can legally do so is settled by the 
repeated adjudications in this State. (State ex rel. v. Kansas City 
Terminal Railway Co., 260 Mo. 495, 168 S. W. 1144.)

While, by reason of the novelty and far-reaching importance of the 
question presented, we have mentioned as requisite an apt and suffi­
cient charter provision, nevertheless in the view we are constrained 
to take of this case, it makes no difference whether the issuance of 
the bonds in question is warranted by a specific provision of the gen­
eral welfare clause of the Kansas City charter or not. The question 
before us cuts deeper than that. If such bonds can not be issued 
lawfully, the charter permitting, we must needs refuse to compel 
respondent to issue, sign, or sell the same; for, even if such issuance 
is warranted by either an express or implied provision of the charter, 
the further question arises whether such a charter provision, when 
thus construed, is not itself bad, for that it contravenes the con­
stitutional and statutory requirement that the charter of Kansas 
City shall be in harmony with and subject to the constitution and 
laws of the State. (Sec. 16, art. 9, Const.) Since the last question, 
if found against the contention of the relator, is decisive of the point 
whether the ice factory bonds are valid we need not trouble our­
selves or take up time in further discussing the other one.

May a town or city in this State, its charter permitting, lawfully 
engage in the business of making and selling ice to the inhabitants 
of such city?

Our constitution explicitly says, “ Taxes may be levied and col­
lected for public purposes only.” (Sec. 3, art. 10, Const.) We have 
held that this was the law before the provision was ever put into 
the constitution, (State ex rel. v. St. Louis, 216 Mo. 47,115 S. W. 534.)
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It is obvious, therefore, that in the final analysis the question becomes, 
Is the making and sale of ice to all inhabitants of a city who desire 
to buy a public or a private business ? It is public, of course, in the 
sense that the police power of the city extends to regulating the 
cleanliness and sanitary methods of making, handling, and vending 
ice. It is not public in the sense that it is such a utility as comes 
under the supervision of the public service commission. That it is 
not the latter is persuasive, but, we concede, not conclusive, in the 
view against its public nature.

The court then discussed a number of cases involving similar or 
apposite propositions, and concluded:

We are of the opinion that the business of making and selling 
ice by Kansas City to the inhabitants of that city is not, under the 
situation shown by the conceded facts, so far a public purpose as to 
warrant the expenditure therein of public money obtained as the 
proceeds of municipal bonds, the payment of which, with the interest 
thereon, must be met by the levy and collection of public taxes.

Judge Woodson submitted a dissenting opinion, holding that in 
view of modern conditions of life in cities, involving the transporta­
tion and preservation by refrigeration of large and essential parts 
of the food supply, such action as was contemplated was for the 
general welfare of the city and within the police power of the 
municipal government. He said, in part:

I have always understood, and in my opinion it is no longer a 
debatable question in this State and country, that all laws enacted for 
the preservation of the public health and well-being of a city or State 
are derived from the police power of the State, and that it is an 
inherent attribute of sovereignty, and is unabridged by any consti­
tutional provision that can be found in the State or Federal Con­
stitution.

Pensions— Public E mployees— Constitutionality of Statute—  
Deductions from Salaries— H iggins et dl. v. Sweitzer, county 
clerk, et al., Supreme Court of Illin o is  (Feb. 18, 1920), 126 N orth­
eastern Reporter, page 207.— Higgins and several other persons were 
employees of Cook County and were employed in various public 
hospitals. A law was passed providing for the creation of a pension 
fund for the retirement of public employees (Laws 1915, ch. 342). 
Pursuant to this law certain deductions were made from the salaries 
of the employees of the county. This is an action by Higgins and 
others for an injunction to restrain the county clerk and others 
from making the deductions. It is urged that the act is unconsti­
tutional as contravening the constitution, article 10, section 10 of 
which authorizes the county board to fix the compensation of county 
officers. The court upheld the constitutionality of the law, saying 
in part:
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It is contended by appellants that the act is unconstitutional and 
void and does not apply to appellants, as they are employees 6'f con­
stitutional offices and officers. These positions are not offices created 
by the constitution and are nowhere mentioned in the constitution. 
The Cook County Hospital is provided for by section 62 of chapter 
34 of our statutes (Hurd’s Stat. 1917, p. 798), as is the Oak Forest 
Hospital. Section 61 of the same act (sec. 62, Hurd’s Rev. St. 1917) 
provides that the compensation paid such employees as appellants 
shall be fixed by the board of county commissioners “ when not other­
wise provided by law.”

It is also contended that the act is unconstitutional, in that it 
takes the property of appellants without due process of law. It has 
been frequently held m this State that the right to prospective 
salary of an office or position is not a property right. The pension 
fund act in this case has the effect of reducing, by the act of the 
legislature, the compensation paid to the appellants here, and it 
was held in Helliwell v. Sweitzer, 278 111. 248,115 N. E. 810 [Bui. No. 
246, p. 183], that in so doing it in no sense invaded any property 
rights of the persons affected.

Pensions— Retirement Fund— Constitutionality of Retroac­
tive A mendment to Police Pension Fund— Vested Rights— Beutel 
v. Foreman et al., Supreme Court of Illin o is  (A pr. 15, 1919), 123 
Northeastern Reporter, page 270.—Beutel and other policemen had 
been in the service of the Chicago police force for 20 years and 
were therefore qualified to receive a pension of one-half of their 
salary. Beutel put in his application for pension in March, and 
before it was acted upon an amendment was passed to the pension 
law requiring that pensioners be of the age of 50 years before they 
become entitled to a pension. The trustees of the pension fund 
refused to grant Beutel a pension, as not having attained the re­
quired age, and he brought action for mandamus to compel the pay­
ment, which was granted by the lower court. The defendant trus­
tees appealed and the decision was reversed, the court saying in part:

While it is true that a statute is not generally deemed to be retro­
active, but prospective only, in its force, a statute will be given a 
retroactive effect when it was clearly the intention of the legisla­
ture that it should so operate. In the construction of statutes it is 
the duty of the court to take the words found in the statute, and to 
give each its ordinary, usual meaning. We agree that, fairly con­
strued, the amendment to section 3 of the police fund act (Hurd’s 
Rev. St. 1917, ch. 24, secs. 391-419k), read in connection with the 
other sections of the act, was intended to be retroactive and to apply 
to all persons who were entitled to pensions under said act, and that 
therefore it included the defendant in error within its provisions.

Counsel for defendant in error earnestly insist that the pension 
act in force previous to July 1, 1917, gave him a contract and prop­
erty right in his pension at the time he filed his application for the
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same, and therefore the amendment in question must be held to be 
unconstitutional, because of violating a property right vested in 
him. The legislature can not pass a retrospective or an ex post 
facto law impairing the obligation of a contract, nor can it deprive 
a citizen of any vested right by a mere legislative act. This is a 
principle of general jurisprudence.

Counsel for plaintiffs in error contend that no person entitled to 
a pension has a vested legal right in said pension; that pensions, 
considered in connection with vested rights must be held to be boun­
ties of the government, ŵ hich that government has the right to give, 
withhold, or recall at its discretion, while counsel for defendant in 
error argue that this court in Hughes v. Traeger, 264 111. 612, 106 
N. E. 431, and People v. Abbott, 274 111. 380, 113 N. E. 696, has 
held that the pensions to employees of municipalities “ are in the 
nature of compensation for services previously rendered for which 
full and adequate compensation was not received at the time of 
the rendition of the services,” and that therefore those decisions 
which hold that a pension is not a vested right, under such circum­
stances as exist here in the claim of defendant in error, can not 
be upheld. Counsel are in error in their argument that the decisions 
of this court last referred to intended to hold that the right of 
pension was a vested right under the circumstances found in this 
record.

We can reach no other conclusion in this case than that, by the 
great weight of authority in this and other jurisdictions, as between 
the State and members of the police department of one of the 
municipalities of this State, the State may take the right of pension 
away, under such circumstances as shown by this record, without 
affecting the contract right of the pensioners or violating the 
constitution.

R e l i e f  A s s o c i a t i o n s — D e d u c t i o n s  f r o m  W ages— C o n s t i t u t i o n ­

a l i t y  o f  S t a t u t e — S u i t  f o r  P e n a l t y — Baltimore <& O. S. W .  R. Co. 
v. Baileyy Supreme Court of Ohio (Mar. 25,1919), 124 Northeastern 
Reporter, page 195.—This is an action by one Bailey, a switchman 
and a former employee of the railway .company, to recover certain 
penalties imposed by an Ohio statute (secs. 9012-14 of the General 
Code), upon any corporation which maintained a relief association 
for its employees and required them by deductions from their wages 
involuntarily to contribute to said relief fund. The defendant ad­
mitted that it maintained a relief association and that by the contract 
of membership in it it sought to limit its liability for injuries sus­
tained by its employees, but contended that in this case Bailey volun­
tarily joined the association and agreed to the deductions from his 
wages. Upon submission to a jury it was determined that the pay­
ments to the association by deductions from Bailey’s salary were in­
voluntary and without his consent. It was contended by the defendant 
railway that the Ohio statute above referred to was unconstitutional 
under the fourteenth amendment to the United States Constitution,
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and that in enacting the Federal employers’ liability act the United 
States Congress had legislated on the subject and therefore the Ohio 
statute could not apply. In answering these arguments and affirm­
ing a judgment in favor of the plaintiff the court said in part:

It is also contended that these statutes violate the fourteenth 
amendment to the Constitution of the United States. It is sufficient 
as to this to say that a similar contract was under investigation by 
the Supreme Court of the United States in C., B. & Q. R. Co. v. Mc­
Guire, 219 U. S. 549, 31 Sup. Ct. 259, 55 L. Ed. 328. The Federal 
Supreme Court held in the McGuire case that a State has power to 
prohibit contracts limiting liability for injuries, made in advance 
of the injuries received, and to provide that the subsequent accept­
ance oi benefits under such contracts shall not constitute satisfaction 
of the claim for injuries received after the contract, and that siich a 
statute does not impair the liberty of contract guaranteed by the 
fourteenth amendment.

The Federal statute declares void any contract or device whatso­
ever to exempt a carrier from any liability created by the Federal 
employers’ liability act, but provides that in any action brought 
against such common carrier under the act it may set off therein any 
sum it has contributed or paid to any insurance, relief benefit, or in­
demnity that may have been paid to the injured employee.

The Ohio statute likewise prohibits the making of any contract to 
exempt the company from liability to the employee, and prevents the 
company from compelling employees to join any association or from 
withholding any part of the employee’s wages for the payment of 
dues in any society or association.

There is nothing whatever in that act [Federal employers’ liability 
act], or any other to which our attention has been called, by which 
Congress in any wise regulates relief departments, whether volun­
tary or involuntary. That is a subject wholly aside from that of 
giving rights of action for injuries while engaged in interstate com­
merce. The Ohio statute here in question does not abridge or affect 
in any way the rights of action secured by the Federal act or the pro­
cedure under it. The provisions of sections 9012 and 9014, General 
Code, on which this suit is predicated, simply prevent a company 
from compelling an employee to join any association, or from with­
holding any part of his wages for payment of dues, and prescribe 
the penalty for violation thereof. They do not in any way conflict 
with the provisions of the Federal act.

It must be kept in mind that in this case the plaintiff is not suing 
to recover damages for injuries. He sues for a penalty fixed against 
the company for withholding part of his wages from him against 
his consent for the payment of dues in the association.

Congress has denounced all contracts of every kind to exempt a 
company from liability for injury, but allows a set-off of any amount 
contributed to insurance that has been paid to the injured employee.

We do not think that we would be justified in holding that Con­
gress has thereby impliedly permitted involuntary associations which 
employees are required to join, and to which they are compelled to 
pay dues, and has prevented the State b}̂  implication from prohibit­
ing such compulsion and such withholding by an exercise of its police
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power for the protection of its citizens. Such an implication would 
not only* be strained, but would be contrary to the obvious spirit of 
the Federal statute in which the provisions are found.

Judgment affirmed.

Relief Department— Refund of Dues— Philadelphia, B. <& W. 
By. Co. et. al. v. Campbell, Court of Appeals of the D istrict of Co­
lumbia (Feb. S, 1919), Iff Washington Law Beporter, page ll̂ .— 
Campbell was employed by the company named and other roads em­
braced in the Pennsylvania system from 1897 until 1913, when he was 
discharged. In 1900 he was admitted to the Pennsylvania Railroad 
Voluntary Relief Department and regularly paid his dues until he 
was discharged. During this time he paid as dues $439.90 and re­
ceived as accident and sick benefits the sum of $83.60. He now claims 
that the difference between the total amount paid in and the benefits 
received, $356.30, together with interest and costs, is due him, inas­
much as he is no longer in the employment'of the company. Judg­
ment was in his favor in the trial court, from which the company 
appealed.

The decision necessarily turned on a construction of the provisions 
found in the regulations governing the relief department, and these 
had been construed by the court of appeals to warrant a return in 
such a case (Vermillion v. P., W. & B. R. Co., 42 App. D. C. 579, 
42 Wash. Law Rep. 790, 43 Wash. Law Rep. 66). The trial court 
had followed this decision, but on this appeal the court of appeals 
reversed itself, reading the regulations in a different light.

The opinion concludes:
The interpretation placed upon the regulations in the Vermillion 

case would in time work to the ruin of the relief department. The 
department is formed and maintained as a mutual benefit association, 
and the dues are based upon the probable obligations it will have to 
meet in the payment of its members for death, accident and sick 
benefits. The monthly contributions paid by a member into the relief 
fund, like dues paid to an insurance company, constitute the price 
wThich the member pays for the protection afforded him by the relief 
department. They make up the joint fund from which the benefits 
are paid, not only to himself, but to his fellow members. In many 
cases, the payment of benefits to a member will be in excess of the 
contributions of such member to the relief fund; and in others, as in 
the present case, they will fall short of the contributions. But the 
plan is so arranged that the total contributions of the members will 
meet approximately the total liabilities. This could not be accom­
plished equitably if a member in severing his connection with the 
company, for any reason whatever, could recover as decreed in the 
present case.

The decision on the Vermillion case, supra, is overruled, and the 
decree in the present case is reversed with costs, and the cause re-
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manded for further proceedings not inconsistent with this opinion. 
Reversed and remanded.

T ips—A ntitipping Law—Constitutionality—Dunahoo v. H uber, 
Supreme Court of Iowa (Mar. 17, 1919), 171 Northwestern Re­
porter, page 123.—-Dunahoo was arrested for receiving a tip while en­
gaged as an employee in a barber shop. The prosecution was for the 
violation of section 5028u of the Supplemental Supplement of 1915, 
which prohibits “ every employee of any hotel, restaurant, barber 
shop, or other public place ” from accepting or soliciting any gratui­
ties or tips or other things of value. Dunahoo applied for a writ of 
habeas corpus which was granted and the defendant constable ap­
pealed. The constitutionality of the statute was attacked on several 
grounds, the most important being that it did .not afford “ any per­
son within its jurisdiction the equal protection of the laws,” as re­
quired by section 1 of the fourteenth amendment to the Constitution 
of the United States. In declaring the statute unconstitutional the 
court said in part:

Under this act the proprietor of a hotel, restaurant, or barber shop, 
even though engaged in the same employment, would be perfectly 
free to accept tips or gratuities or anything of value, while the em­
ployee working at his side and engaged in the same occupation might 
be prosecuted for having committed a crime should he do the same 
thing. That the proprietor would not likely be made the recipient of 
such a so-called courtesy does not answer the criticism. The present 
case illustrates the vice of this statute. There were two chairs in the 
barber shop. The employer, one Murphy, worked at one of these, and 
defendant at the other. Murphy undertook to pay defendant $15 
per week and 60 per cent of what he received for his work above said 
sum, and defendant was to have, according to the custom of the trade, 
such tips and gratuities as might be handed .him. A customer gave 
him 25 cents in excess of the charges, and he was prosecuted. Had 
the same amount been handed to Murphy, his employer, no offense 
could have been charged. Manifestly there is no reason for such dis­
crimination. For the purpose of efficient and beneficial legislation, 
it is often necessary to divide the subjects upon which it operates 
into classes. Indeed the greater part of all legislation is of this char­
acter, but the authorities agree that the distinction in dividing must 
not be arbitrary, and must be based on differences which are apparent 
and reasonable. The classification should be based upon some ap­
parent natural reason, some reason suggested by necessity, such 
as difference in situation and circumstances of the subjects, placed 
in the one class or the other as suggest the necessity or propriety of 
discrimination with respect to them.

Tipping may be an evil, but this does not justify discrimination 
between classes in order to put it down. In so far as the public is 
concerned, the evil of tipping the employer is quite as obnoxious, to 
good morals as though it were done to the employee. Surely here 
there is no ground for discrimination.

51706°— 22------ 19
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Wages—Assignment— Effect of New Employment.— Raulines v. 
L e v i, Supreme Ju d icia l Court of Massachusetts {Jan. 7, 1919), 
121 Northeastern Reporter, page 500.-—Edward J. Raulines had as­
signed his wages to one Levi to secure the payment of a debt. The 
statute in the case provided that assignments of wages in a sum in 
excess of $300 were to be void after two years from the making 
thereof. Levi had paid out on Raulines’s account the sum of $171.40, 
which added to a previous indebtedness of Raulines to him made 
$405.40. The assignment was made on August 14, 1916, and under 
the statute became void on August 14, 1918. Raulines filed a bill 
in equity on December 21, 1917, to enjoin Levi from enforcing the 
assignment and asking that the assignment be delivered up and 
canceled. At that time Raulines was working for a different em­
ployer from the one when the assignment was made. In granting 
the injunction the court said:

It is manifest the assignment ceased to have legal force as security 
for a debt with the termination of the contract of service existing 
between the plaintiff (Raulines) and his employer at the time the 
assignment was made; and it is equally plain that thereby it was 
not merely suspended in its operation to revive and attach to every 
new contract of service as often as made during its statutory life. 
The action of the defendant in serving notice of the assignment 
lipon the new employer of the plaintiff was oppressive, and was cal­
culated and intended to embarrass and hinder him in the lawful 
exercise of his trade.

At the time the bill was filed the assignment had become void by 
the plaintiff’s change of service, and since the bill was filed it has 
determined by limitation of time. On either ground the plaintiff 
is entitled to an injunction and to a surrender and cancellation of 
the instrument as prayed for with costs, and it is

So ordered.

W ages— Mechanics’ L iens— Release of L ien for Labor— Con­
tract.—Manson &  MacPhee v. Flanagan, Supreme Ju d ic ia l Court of 
Massachusetts, Middlesex {June 18, 1919), 123 Northeastern R e­
porter, page 614.—One Fisher agreed to build a four-family house 
for defendant. The plaintiffs, Manson & MacPhee, agreed to do all 
the stair work on the house and provide the materials therefor for 
the total sum of $120. When the work was completed plaintiffs de­
manded their money but Fisher failed to pay. Plaintiffs upon the 
completion of the house went to defendant and declared that they 
would enforce their lien unless the sum due them was paid. The de­
fendant thereupon agreed to pay the amount for the release of the 
lien. Defendant, Flanagan, then refused to pay the money, stating 
that the amount included both labor and materials, whereas only a
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lien for labor could be enforced. In affirming judgment in favor 
of the plaintiff the court first quoted the law as follows:

I f  such agreement is for labor performed or furnished and for 
materials, furnished under an entire contract and for an entire price 
a lien for the labor alone may be enforced, if the value of such labor 
can be distinctly shown, but it shall not be enforced for an amount 
greater than the entire contract price.

It then said:
Under this section a subcontractor may maintain a lien for labor 

if its value can be distinctly shown, even if the contract was entire 
and there was an entire price for both labor and materials, and 
although no notice of an intention to claim a lien for material was 
given. [Oases cited.]

There was evidence that the value of the labor could be distinctly 
shown, and that at the time when the defendant agreed to pay the 
plaintiffs they could have filed a valid lien for the labor performed 
or furnished under their contract in the erection of the building. 
The defendant’s promise to pay the plaintiffs was based upon a legal 
consideration, and although the lien could be enforced for the labor 
only, and the value of the labor formed but a small part of the entire 
claim, the mere inadequacy of the consideration in the absence of 
fraud is no defense to the plaintiffs’ right to recover.

W ages— M in im u m  W age L aw s— P owers of C o m m issio n— I n j u n c ­
tio n—G. 0. M iller Telephone Co. et al. v. Minimum Wage Commis­
sion, Supreme Court of Minnesota (Mar. 19? 19W ) ? 177 Northwestern 
Reporter, page 341.—The Minimum Wage Commission of Minnesota 
pursuant to its authority vested in it by law held certain hearings 
and rendered a report thereon as a result of which it issued two 
orders, Nos. 10 and 11, in which it declared the minimum living wages 
at which women and minors should be employed. The orders were 
alike except that No. 11 applied only to learners and apprentices. 
In -order No. 10 the weekly wage was $11 on the basis of an eight- 
hour day or 48 hour week and applied to telephone company em­
ployees as well as others. The Miller company sued in equity for 
an injunction to prevent the commission from enforcing the orders 
which it had issued. Two other telephone companies appeared as 
interveners. A temporary injunction was granted and the commis­
sion appealed. In reversing the decision and dismissing the inj unc­
tion the court spoke in part as follows:

The minimum wage act is Laws 1913, ch. 547 (Gen. St. 1913, 3904“
392$). It was before the court in Williams v. Evans, 139 Minn. 32, 
165 N. W. 495, 166 N. W. 504 [Bui. No. 246, p. 193], and its con­
stitutional validity sustained. An examination of its provisions 
leads to the conclusion that the legal minimum wage which it au­

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



292 DECISIONS o f  c o u r t s  a f f e c t i n g  l a b o r .

thorizes the commission to fix is not a blanket minimum wage 
throughout the State for women or for minors, without reference to 
wage conditions in the different occupations, but is a minimum ŵ age 
based on the different occupations and fixed after an investigation 
and determination of wage conditions therein.

An examination of the minimum wage statutes of other States in­
dicates that occupation is a common basis of classification.

Order No. 10 recites that after investigation the commission is 
46 of the opinion that the wages paid to one-sixth or more of the 
women and minors employed in this State are less than living wages.” 
The recited fact gives the commission no authority to fix a minimum 
wage. The test is prescribed by section 5 of the statute which pro­
vides that the commission may establish legal minimum rates of 
wages “ if after investigation of any occupation [it] is of opinion 
that the wTages paid to one-sixth or more of the women or minors em­
ployed therein are less than living wages.” It reaches a single occu­
pation in which one-sixth of the workers are paid less than a living 
wage.

It did not intend that the commission should be without jurisdic­
tion over an occupation in which one-sixth were receiving less than 
a living wage because of the fact that five-sixths of the total number 
of employees in all occupations in the State were receiving more than 
a living wage. It intended to reach each occupation in which wags 
conditions were harsh. The orders of October 23, 1914, involved in 
Williams v. Evans, 139 Minn. 32,165 N. W. 495,166 N. W. 504, seem to 
have been upon this interpretation of the statute.

The statute does not require a formal finding or a recital of the 
opinion of the commission after investigation. To make the order 
it is necessary that the commission have an investigation and reach 
the opinion which the statute requires, but the statute does not re­
quire a formal recital or finding. The one made might have been 
omitted.

Objection is made to the order because it gives women and chil­
dren the same minimum wage. The statute intends a separate inves­
tigation and determination for women and minors. There may be 
a different minimum for each. The minimum may be the same for 
each. The. facts alleged, as we must take them, do not show that 
the order is invalid because the commission made one minimum ap­
plicable to both classes. Again, the plaintiff can not complain if the 
minimum for neither class which it employs is too high.

Complaint is made of the order because it fixes a minimum of $11 
for 48 hours per week, which is to be increased by 23 cents an hour 
for each hour of work in excess of 48 hours; and the claim is that 
it amounts to a fixing of the hours of labor and of pay for overtime.

The commission has no authority to fix legal hours of labor. The 
statute fixes 10 hours as a standard day’s work for hire, unless a 
shorter time is agreed upon. (G. S. 1913, 3831.) It is the contract 
labor day. It fixes a shorter daily and weekly limit for women in 
certain employments. (G. S. 1913, 3851.) The order does not fixithe 
hours of labor. It takes 48 hours a week as the basic period of labor 
upon which to compute a minimum wage. An 8-hour day is a quite 
customary work day in industries. It is the period fixed by statute
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for State labor. (Laws 1919, ch. 40; Laws 1917, ch. 422 (Gen. St. 
Supp. 1917, 9321-1).

Reference was then made to a contention that the order worked 
hardship in cases in which exchanges were in dwellings, stores, etc., 
and the service occupied only a portion of the operator’s time.

As to this, the court said:
The order, alone or in connection with note 2 bearing on telephone 

companies, is not construed as fixing a minimum wage for services 
of the kind mentioned. It is, as we have said before, the purpose of 
the mininium wage act to reach occupations which furnished the sub­
stantial livelihood to workers therein and consume their ordinary 
work period and not to include workers who do some slight or inter­
mittent daily or weekly service.

The commission in fixing minimum wages makes a distinction be­
tween cities of 5,000 or more inhabitants and cities of less than 5,000. 
For cities of 5,000 or more the minimum is $11 per week of 48 hours 
with 23 cents per hour for additional time, and for cities of less than 
5,000 the minimum is $10.25 with an added 21| cents for additional 
time. We can not say that this is an arbitrary classification. Sec­
tion 6 of the statute contemplates that because of differences in the 
cost of living the minimum may not be uniform throughout the 
State. And again, the plaintiff has no cause of complaint unless the 
minimum which it is required to pay is too high.

Order No. 11 fixes the minimum wages for learners and appren­
tices. The statute does not define learner and apprentice except in 
so far as section 20 provides that a learner or apprentice may mean 
either a woman or a minor. The definition is left to the law. The 
order provides for a minimum for apprentices under 18 years of age 
and fixes a different minimum for the first three months and for the 
second three months and for the third three months. From what 
appears in the pleadings we can not hold that this is an invalid classi­
fication or that it is an invalid administrative regulation.

The minimum wage commission is an administrative body. It does 
not determine hours of labor or prescribe conditions of employment 
or work out the rights of the employer and employee except in so far 
as its fixing of a minimum wage under conditions prescribed by the 
statute has such effect. Legislative power is not delegated to it nor 
judicial power conferred upon it. It has the administrative authority 
which is conferred by the statute. In performing the duties with 
which it is charged it must be permitted to proceed in a practical way 
so as to accomplish the lawful results intended. It must be permitted 
to exercise judgment and discretion, in working out the details of 
administration and establish some sort of administrative regulations. 
This does not mean that it has either delegated legislative or judicial 
power. The legislature determines the' policy of the statute. The 
review by a court of the orders of the commission is limited to such 
as are made without jurisdiction, or under a mistaken interpretation 
of4he law, or are so arbitrary and unreasonable that they deprive 
a pafaty of guaranteed property rights. The scope of review is such 
as has been announced from time to time, in cases involving various 
situations, and often recently, as in administering statutes enacted 
under the police power, duties are increasingly cast upon boards and 
commissions.
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W ages— N o n p a y m e n t— P e n a l t y — C o n s t i t u t i o n a l i t y  o f  S t a t ­
u te — M anford v. M emil Singh , D istrict Court of Appeal, T h ird  D is­
trict of C a lifo n ia  (A pr. 17,1919), 181 Pacific Reporter, page 81^.—L. 
V. Manford proceeded against Memil Singh, his employer, to recover 
wages and penalty as provided in chapter 663, Acts of 1911, amended 
by chapter 143, Acts of 1915 (repealed and superseded by ch. 202, Acts 
of 1919). Judgment had been in Manford’s favor in the court below 
and Singh appealed, claiming that the statute was unconstitutional.

The question of constitutionality had been decided in favor of the 
law in Moore v. Indian Spring Channel Gold Mining Co., 174 Pac. 
378 (see Bui. No. 258, p. 147). However, the defendant claimed a 
distinction between the power of the legislature to enact such a law 
to govern corporations and its power to control the acts of individ­
uals. He conceded that the act is valid “ if it can be reasonably held 
that the prompt payment of employee’s wages is a matter that affects 
the public generally.”

In upholding the law as accomplishing this end, the court said, in 
part:

Its design is to protect the employee and to promote the welfare of 
the community. Without defeating that purpose, it should be con­
strued so as to hamper as little as possible the valuable right and 
privilege of making contracts. But it is to be observed that the most 
formidable objection to the statute derives its principal force from 
the supposed hardships of a hypothetical case wherein the employer 
is without fault or the employee is guilty of culpable conduct. The 
statute is not subject to such reproach. It contemplates that the pen­
alty shall be enforced against an employer who is at fault. It must be 
shown that he owes the debt and refuses to pay it. He is not denied 
any legal defense to the validity of the claim. Indeed, the fullest 
right to contract as to payment is but slightly restricted, and an em­
ployer can easily provide in advance for the contingencies that may 
arise under the statute. If he refuses to pay what is due as therein 
provided, it is not unjust that he should be subjected to a penalty.

W ages— P reference— P recedence over P rior L ie n s— F lo rid a  Con­
struction <& Realty Co. v. Pournell, Supreme Court of F lo rid a  (Oct, 
31,1918), 80 Southern Reporter, page 5 —The above mentioned com­
pany and the Florida Railway sued the Florida Railway Co. and 
recovered judgments against it in June, 1913, for the total sum of 
$287,687.07. They also succeeded in having the Florida Railway Co. 
thrown into the hands of receivers. Pournell and four others were 
employed by the Florida Railway Co. as conductors, engineer, and 
foreman. Part of their pay was earned before the appointment of 
the receiver, but the greater part of it was earned under the receiver. 
They brought suit against the Florida Railway Co. and its receiver
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for the amounts due them for services rendered and recovered judg­
ment. The receiver sold some of the railway’s property, receiving 
for it the sum of $35,000. Pournell and his coworkers, referred to in 
the opinion as the interveners, demanded that their judgment for 
wages be paid before the lien of the prior judgments is discharged. 
Their demand was granted and this court on appeal affirmed the 
judgment, rendering in part the following decision:

The main contention here is that claims of interveners (Pournell 
et al.) for services rendered in operating the insolvent railroad should 
not have preference over the prior judgment creditors in the proceeds 
from the sale of the property after the payment of taxes.

It appears that the services rendered by the interveners were neces­
sary to the business of the insolvent railway company, and that such 
services were rendered during the receivership, or perhaps a small 
part thereof within a short time prior thereto, when the insolvent 
condition of the defendant company existed, as shown in the proceed­
ings taken by the judgment creditors, and that the receiver was asked 
for and appointed to operate the railroad for the protection and ben­
efit of the prior judgment creditors and at their instance. Under 
these circumstances an equitable preference existed in favor of the 
interveners.

W a g es—R e fu s a l  t o  P a y —R e c o v e r y — State ex rel. Stephens v. 
State Corporation. Commission, Supreme Court of New Mexico 
(Nov. 21, 1918), 176 Pacific Reporter, page 866.—Stephens had been 
employed by the State corporation commission as an assistant rate 
clerk when he was discharged. The commission then refused to pay 
the salary due him for the month of October, 1917. The fiscal year 
closed on November 30, 1917. The State, in the interest of Stephens, 
applied for a peremptory writ of mandamus, which was granted on 
November 27, 1917. The commissioners, finding a balance of $170 
on the fifth fiscal year contingent expense fund, proceeded to buy 
postage stamps with it and then answered the writ by saying that 
there were no longer any funds with which to pay Stephens’ salary 
of $150. The commission later made out a voucher against the fifth 
fiscal year contingent expense fund but after the close of the books 
for the fifth fiscal year and as a result the voucher was dishonored. 
The court then directed that the voucher be made to draw upon the 
sixth fiscal year contingent expense fund. The commission appealed. 
In allowing the writ the court rendered in part the following 
decision:

The first point arising for consideration is as to whether or not 
mandamus was the appropriate remedy to compel the issuance to 
relator (Stephens) by the corporation commission of the salary 
voucher in payment for such services for the month of October, 1917.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



296 DECISIONS OF COURTS AFFECTING LABOR.

Here there was no question that the appellee (Stephens) had been 
employed by the commission as assistant rate clerk at a salary of 
$150 per month; that he had performed the services required under 
such employment, and that he was entitled to a voucher therefor 
clearly. Mandamus was the appropriate remedy to compel the issu­
ance of such voucher; in fact, mandamus was the only adequate 
remedy open to him.

The appellee showed beyond a question of doubt, however, that, in 
order to exhaust the contingent expense account, it was necessary, on 
the last day of the fifth fiscal year, to purchase postage stamps in 
excess of the amount of his claim, which stamps were for use, and 
could only be used, during the sixth fiscal year, and were consequently 
a legitimate charge against the appropriation for that year. In 
legal contemplation it is as though the appellee had traced just so 
much money, instead of postage stamps, into the contingent expense 
account for the sixth fiscal year.

In directing the voucher to be designated as payable from the con­
tingent expense account for the sixth fiscal year, the court, sitting on 
the equity side, brushed aside all subterfuge and form, and looked 
at the naked facts as they really wTere. Its action, in effect, restored 
to the contingent expense account of the fifth fiscal year for the pay­
ment of this voucher, a fund which passed into the contingent ex­
pense account for the sixth fiscal year, and which in equity and good 
conscience should be restored.

W ages— R etroactive P a y — D ischarge— V o lu n tar y  S eparation  
from  S ervice— Kow alski v. Me Ado o, D irector General of Railroads, 
Supreme Court of New Jersey (J u ly  11, 1919), 107 Atlantic Reporter, 
page 477.— K ow a lsk i w as em ployed  b y  the P enn sy lvan ia  R a ilroa d  
Co. as a gan g  leader. He had been in  the service o f  the com p an y  fo r  
some seven years. On M ay 15, 1918, he was arrested and locked  up  
fo r  the th e ft  o f  a pa ir  o f  shoes fro m  a ra ilroad  car. He was con ­
victed  and p a id  a fine o f  $25. His pay  p r io r  to  h is arrest had  been 
32 cents per hour. By an order, No. 27, M ay 25, 1918, and S u p p le ­
m ent No. 4, J u ly  25, 1918, the D irector  G eneral o f  R a ilroa d s  in ­
creased the wages o f  the ra ilroad  em ployees and p rov id ed  that said 
increases were to be retroactive from  Jan uary  1,1918. The p rov ision  
o f  Supplem ent No. 4 is as fo l lo w s :

The increase in wages and the rates established shall be effective 
as of January 1,1918, and are to be paid according to the time served 
to all who were in the railroad service, or who have come into such 
service, and remained therein. A proper ratable amount shall also 
be paid to those who for any reason since January 1, 1918, have been 
dismissed from the service, but shall not be paid to those who left 
it voluntarily. ) *.}

Kowalski brought action for the back pay to which he claims 
is entitled. He received judgment and the defendant appealed. In 
affirming the judgment the court said, in part:
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The only point made and contended for by counsel of appellant 
in the court below and nowT here was, and is, that the plaintiff has 
disentitled himself to any of the increase of wages from January 1, 
1918, to May 15, 1918, because the plaintiff on May 15, 1918, was 
arrested and locked up for an alleged theft of the goods of his em­
ployer. and that this in effect was a voluntary leaving by the plaintiff 
of his employment.

There is no pretense that the plaintiff did not render loyal and 
efficient service to his employer from January 1, 1918, to May 15, 
1918, before he committed the alleged theft. The fact that he was 
arrested and locked up on a criminal charge was wholly without any 
significance, unless it was shown that the plaintiff created the situa­
tion for the purpose of abandoning the employment of the railroad 
company. And this does not appear from the evidence. But, on 
the contrary, it appears that the plaintiff’s arrest was caused by the 
railroad company, his employer, and it is, therefore, inconceivable 
upon what plausible ground it can be even argued that the plaintiff 
left his employment voluntarily.

It was further pointed out that a discharge for theft or for in­
efficiency would not bar a claim to the increase, and the judgment 
was affirmed.

Wages— Seamen— Constitutionality of Statute— Construc­
tion—Strathearn S. S. C o L im it e d , v. D illo n , United States Supreme 
Court (Mar. 29, 1920), 40 Supreme Court Reporter, page 350.— Dil­
lon was a British subject who shipped on a British vessel in Liver­
pool under shipping articles providing for a voyage of not over 
three, years ending at Liverpool, England. Under the agreement he 
was to receive no wages until the end of the voyage. When the vessel 
arrived at the port of Pensacola, Fla., he demanded of the master of 
the vessel one-half of the wages he had thus far earned. This was 
done in accordance with the provisions of section 4530 of the United 
States Revised Statutes. The master refused to grant the request, 
and Dillon brought suit to recover $125, the full amount earned up 
to that time. This action was brought in the United ‘States district 
court and under a United States statute. Here the decision was 
against Dillon, but the court of appeals reversed the court below*, 
whereupon the company appealed. In rendering the decision of the 
Supreme Court in favor of Dillon, Mr. Justice Day, delivering the 
opinion of the court, stated the decision in part as follows:

The district court found against Dillon upon the ground that his 
demand was premature. The circuit court of appeals reversed this 
decision, and held that Dillon was entitled to recover. (256 Fed. 631, 
168 C. C. A. 25.) A writ of certiorari brings before us for review the 
decree of the circuit court of appeals.

Section 4 of the seamen’s act is an amendment of section 4530 of 
the Revised Statutes; it was intended to supplant that section, as 
amended by the act of December 21, 1898.
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The section, of which the statute now under consideration is an 
amendment, expressly excepted from the right to recover one-half of 
the wages those cases in which the contract otherwise provided. In 
the amended section all such contract provisions are expressly ren­
dered void, and the right to recover is given the seamen notwith­
standing contractual obligations to the contrary. The language ap­
plies to all seamen on vessels of the United States, and the second 
proviso of the section as it now reads makes it applicable to seamen 
on foreign vessels while in harbors of the United States. The 
proviso does not stop there, for it contains the express provision that 
the courts of the United States shall be open to seamen on foreign 
vessels for its enforcement. The latter provision is of the utmost 
importance in determining the proper construction of this section of 
the act. It manifests the purpose of Congress to give the benefit of 
the act to seamen on foreign vessels, and to open the doors of the Fed­
eral courts to foreign seamen. No such provision was necessary as 
to American seamen, for they had the right independently of this 
statute to seek redress in the courts of the United States, and if it 
were the intention of Congress to limit the provisions of the act to 
American seamen, this feature would have been wTholly superfluous.

Apart from the text, which we think plain, it is by no means clear 
that if the act were given a construction to limit its application to 
American seamen only, the purposes of Congress would be subserved, 
for such limited construction would have a tendency to prevent the 
employment of American seamen, and to promote the engagement of 
those who were not entitled to sue for one-half wages under the pro­
visions of the law". But, taking the provisions of the act as the same 
are written, we think it plain that it manifests the purpose of Con­
gress to place American and foreign seamen on an equality of right 
in so far as the privileges of this section are concerned, with equal 
opportunity to resort to the courts of the United States for the en­
forcement of the act. Before the amendment, as we have already 
pointed out, the right to recover one-half the wages could not be en­
forced in face of a contractual obligation to the contrary. Con­
gress, for reasons which it deemed sufficient, amended the act so as 
to permit the recovery upon the conditions named in the statute. In 
the case of Sandberg v. McDonald, 248 U. S. 185, 39 Sup. Ct. 84 
[Bui. No. 258, p. 141], we found no purpose manifested by Congress 
in section 11 to interfere with wages advanced in foreign ports under 
contracts legal where made. That section dealt with advancements, 
and contained no provision such as we find in section 4. Under sec­
tion 4 all contracts are avoided which run counter to the purposes of 
the statute. Whether consideration for contractual rights under en­
gagements legally made in foreign countries would suggest a differ­
ent course is not our province to inquire. It is sufficient to say that 
Congress has otherwise declared by the positive terms of this en­
actment, and if it had authority to do so, the law is enforceable in 
the courts.

We come then to consider the contention that this construction ren­
ders the statute unconstitutional as being destructive of contract 
rights. But we think this contention must be decided adversely to 
the petitioner upon the authority of previous cases in this court. The 
matter was fully considered in Patterson v. Bark Eudora , 190 U. S.
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169, 23 Sup. Ct. 821 [Bui. No. 50, p. 195], in which the previous de­
cisions of this court were reviewed, and the conclusion reached that 
the jurisdiction of this Government over foreign merchant vessels 
in our ports was such as to give authority to Congress to make pro­
visions of the character now under consideration; that it was for 
this Government to determine upon what terms and conditions ves­
sels of other countries might be permitted to enter our harbors, and 
to impose conditions upon the shipment of sailors in our own ports, 
and make them applicable to foreign as well as domestic vessels. 
Upon the authority of that case, and others cited in the opinion 
therein, we have no doubt as to the authority of Congress to pass 
a statute of this sort, applicable to foreign vessels in our ports and 
controlling the employment and payment of seamen as a condition 
of the right of such foreign vessels to enter and use the ports of the 
United States,

But, it is insisted, that Dillon’s action was premature, as he made 
a demand upon the master within less than five days after the vessel 
arrived in an American port. This contention was sustained in the 
district court, but it was ruled otherwise in the court of appeals. 
Turning to the language of the act, it enacts in substance that the 
demand shall not be made before the expiration of five days, nor 
oftener than once in five days. Subject to such limitation, such de­
mand may be made in the port where the vessel stops to load or de­
liver cargo. It is true that the act is made to apply to seamen on 
foreign vessels while in United States ports, but this is far from re­
quiring that the wages shall be earned in such ports, or that the 
vessels shall be in such ports five days before demand for one-half 
the wages earned is made. It is the wages of the voyage for which 
provision is made, with the limitation of the right to demand one-half 
of the amount earned not oftener than once in five days. The section 
permits no demand until five days after the voyage has begun, and 
then provides that it may be made at every port where the vessel 
stops to load or deliver cargo, subject to the five-day limitation. I f  
the vessel must be five days in port‘before demand can be made, it 
would defeat the purpose of the law as to vessels not remaining that 
long in port, and would run counter to the manifest purpose of 
Congress to prevent a seaman from being without means while in a 
port of the United States.

We agree with the circuit court of appeals of the fifth circuit, 
whose judgment we are now reviewing, that the demand was not 
premature. It is true that the circuit court of appeals for the second 
circuit held in the case of The Italier, 257 Fed. 712, 168 C. C. A. 
662, that demand, made before the vessel had been in port for five 
days, was premature; this was upon the theory that the law was not 
in force until the vessel had arrived in a port of the United States. 
But, the limitation upon demand has no reference to the length of 
stay in the domestic port. The right to recover wages is controlled 
by the provisions of the statute and includes wages earned from the 
beginning of the voyage. It is the right to demand and recover such 
wages with the limitation of the intervals of demand as laid down 
in the statute, which is given to the seaman while the ship is in a 
harbor of the United States.

We find no error in the decree of the circuit court of appeals, and 
the same is affirmed.
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Wages— Services Rendered by  Request— Presumptions— Ques­
tion for Jury— 'Williams v. Jones, Supreme Court of Kansas (Ju ly  
5, 1919), 182 Pacific Reporter, page 891.— Jones owned a farm and 
desiring to absent himself from the State for a period requested 
Williams to look after his stock, alfalfa, and corn. This Williams 
did according to his agreement with Jones. The agreement of the 
parties made no mention of what Williams was to receive for his 
services or how much. Jones claims Williams was to receive noth­
ing for his services, while Williams claims it was agreed that he was 
to be paid for his labor. Judgment was rendered in favor of W il­
liams and on appeal the decision was affirmed. The court said in 
part:

Their actual intention was a matter to be determined by the jury 
from all that took place between them and the accompanying cir­
cumstances. The findings in question were not that the defendant 
had said in so many words that he would pay for the plaintiff’s 
services, but that in the situation the jury found to exist an agree­
ment to that effect was reasonably to be implied.

A mere request or direction to the plaintiff to do the work would 
be enough to warrant an inference that it was to be paid for, in the 
absence of evidence that it was to be gratuitous, or that the plain­
tiff was to be compensated in some other manner. (13 C. J. 241-243, 
787; 6 R, C. L. 587, 588.)

W ages— T im e  of P a y m e n t — A m o u n t  of W ages—^Actions for 
N o n pa y m e n t— C o n s titu tio n a lity  of Law P roviding  P e n a l ty -—  
Davidow v. W  adsworth Mfg. Co., Supreme Court of Michigan ( Ju ly  
20, 1920), 178 Northwestern Reporter, page 776.—Like a number of 
other States, Michigan has a law providing for and regulating the 
payment of wages of employees in certain employments and fixing a 
penalty for the violation of such law.

The statute here involved is act 59, Public Acts of 1913, en­
titled: “An act regulating the time of payment of wages to em­
ployees * ■ * * and providing a penalty for a violation thereof.”

The third section of the act follows:
Sec. 3. Any employer, mentioned in section 1 of this act, who, 

unless prevented by act of God, proceedings in bankruptcy or orders 
of process of any court of competent jurisdiction, or circumstances 
over which such employer has no control, shall fail to make payment 
of the wages due to any such employee, as provided in section 1 of this 
act, shall, as liquidated damages for such failure, pay to such em­
ployee for each day that the amount due him remains unpaid, ten 
per cent of the amount due him in addition thereto, and said dam­
ages may be recovered in any court having jurisdiction of the stfit 
to recover the amount due to such employee.
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Davidow had worked for the defendant company as a stenographer 
from April 20, 1917, to August 11, 1917, at which time he was dis­
charged. When this occurred there was due him the sum of $12.32, 
the wages for four days. The defendant failed to pay this amount 
and to date of the trial it still remained unpaid. Judgment was ren­
dered for plaintiff in the sum of $12.32 plus 10 per cent per day, 
amounting in all to a sum in excess of $500. The company appealed, 
claiming the law was unconstitutional. The court accepted this 
contention and modified the decision, limiting the plaintiff’s recovery 
to $12.32 and interest. The opinion is in part as follows:

It will be observed that by the title of the act the purpose of the 
legislation is to regulate the time of payment of wages to employees 
of manufacturing, mercantile, etc., companies or corporations. The 
title contains no hint even that failure to comply with the terms of 
the statute will render the employer liable to pay more than the 
amount of wages due the employee by way of liquidated damages. 
The subject of liquidated damages is not mentioned in the title. It 
is stated in the title that the act provides a penalty for a violation 
thereof. But there is a marked difference between a penalty and 
liquidated damages. Section 21 of article 5 of the constitution of 
this State provides that “ no law shall embrace more than one object, 
which shall be expressed in its title.” Should the subject of liqui­
dated damages have been named or expressed in the title ? While it 
was not designed to require the body of the act to be a mere repetition 
of the title, yet it might be urged that so vital a matter as the addi­
tion of 10 per cent of the amount due for each day that the amount 
remains unpaid should have been indicated in the title.

The question whether the burden imposed by this statute upon the 
defaulting employer is in any sense liquidated damages may well be 
considered. Were we dealing with a contract between private par­
ties where similar language was used, we would not hesitate to hold 
that the sum here imposed was a penalty and not liquidated damages. 
(Jaquith v. Hudson, 5 Mich. 123.)

Here there is no penalty provided for in the act. A penalty must 
be expressly created and imposed by statute, and can not be raised 
or extended by implication. (13 Am. & Eng. Ency. of Law (2d ed.) 
55, and cases cited.) It has been held that where liquidated damages 
are claimed for the nonpayment of a sum of money, and such dam­
ages exceed the lawful rate of interest, they are necessarily in viola­
tion of the law of usury, and will not be allowed. See 13 Cyc. 101, 
note 56. Here by the terms of this anomalous statute there is no at­
tempt to impose a penalty, but the term “ liquidated damages for 
such failure ” is used.

We are of the opinion that the statute under consideration consti­
tutes class legislation of the most objectionable kind. The classifica­
tion is arbitrary and oppressive and without any valid reason for 
its basis. It seeks, under the guise of liquidated damages, to im- 
pp̂ p a penalty for the benefit of the employee, not provided for in 
the act, which is confiscatory and unreasonable.

The judgment of the court below will be reversed, and, as the case 
is here upon case made, judgment may be entered in this court for
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the plaintiff for the sum of $12.32, with interest thereon from August 
13, 1917, with costs to appellant.

W ages— V acations— Right of E mployee to Pay During V aca­
tion—Vaile v. Walker Const. Co., D istrict Court of Appeals, Second 
D istrict, California (Dec. 1,1919), 186 Pacific Reporter, page 602.— 
This action is upon a contract of employment wherein Vaile seeks 
to recover a certain sum of money which he claims is due him as 
wages. In defense of this action the defendant employer claims that 
Vaile is not entitled to be paid for time spent by him on vacation, 
and that he should not be permitted to calculate such wages as a 
part of the sum he claims is due him. On this point the court ruled 
as follows:

Appellant’s contention that plaintiff was not entitled to compen­
sation for periods of time in each year covered by his service during 
which he was on vacation is without merit. The evidence shows that 
the vacations taken by him were not only in accordance with the 
prevailing custom in the employment in which plaintiff was en­
gaged, but that defendant, as such employer, in each case assented 
thereto, and, except as to the last year, paid his full salary, thus 
recognizing his right to take a vacation without any deduction from 
his salary.

Workman’s Compensation— Admiralty— Constitutionality^,o f  

Amendment to Judicial Code—Knickerbocker Ice Go. v. Stewart, 
United States Supreme Court ( May 17, 1920), Ifi Supreme Court 
Reporter, page 438.— William Stewart, while employed by the 
Knickerbocker Ice Co. as a bargeman, and while he was doing work 
of a maritime nature fell into the Hudson River and was drowned. 
His widow elected to take compensation under the State workmen’s 
compensation act and was allowed an award. The employer ap­
pealed from this award, first to the appellate division of the New 
York Supreme Court and thence to the court of appeals, but in each 
case the award of the industrial commission allowing compensation 
was affirmed. Thereupon the employer took the case to the United 
States Supreme Court on a writ of error. The Supreme Court re­
versed the decision of the New York Court of Appeals and remanded 
the case for further proceedings. A dissenting opinion was rendered 
by Mr. Justice Holmes, in which Justices Pitney, Brandeis, and 
Clarke concurred. These same j ustices dissented in the opinion handed 
down in the case of Southern Pacific Co. v. Jensen, 244 U. S. 205, 
37 Sup. Ct, 524 (see Bui. No. 246, p. 203).

When New York first passed a workmen’s compensation law its 
constitutionality was assailed in the United States Supreme Court
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in the Jensen case, in which the State courts had affirmed an award 
for maritime injuries, and the law was declared unconstitutional 
because it compulsorily included employers engaged in maritime 
work as well as those engaged in industrial enterprises. This inclu­
sion of maritimev cases was held to be an invasion of the exclusive 
jurisdiction vested in the Federal courts under section 2, Article III, 
of the Federal Judicial Code. Subsequent to the decision rendered 
in the Jensen case Congress amended clause 3 of section 256 of the 
Judicial Code, which contains a saving clause allowing suitors to 
choose whether to sue in admiralty or at common law by adding 
thereto the following: “ And to claimants the rights and remedies 
under the workmen’s compensation laws of any State,” so that the 
third clause reads as follows:

The district courts shall have original jurisdiction as follows:

Third. Of all civil causes of admiralty and maritime jurisdiction, 
saving to suitors in all cases the right of a common-law remedy where 
the common lav/ is competent to give it, and to claimants the rights 
and remedies under the workmen’s compensation laws of any State.

The ice company in this case contended that the New York work­
men’s compensation law did not in any way apply to it notwith­
standing the amendment to the Judicial Code above quoted. It based 
its case almost entirely upon the decision in the Jensen case, and 
maintained that Congress had no authority to make the workmen’s 
compensation laws of any State applicable to admiralty or maritime 
cases. In this contention the company was upheld by the Supreme 
Court, which declared the aforementioned amendment to the Judicial 
Code unconstitutional and void. Mr. Justice McReynolds, who 
rendered the majority opinion, said in part:

The act [amendment to clause 3, sec. 256, Judicial Code] only un­
dertook to add certain specified rights and remedies to a saving clause 
within a code section conferring jurisdiction. We have held that 
before the amendment and irrespective of that section, such rights 
and remedies did not apply to maritime torts because they were in­
consistent with paramount Federal law—within that field they had 
no existence. Were the words therefore wholly ineffective? The 
usual function of a saving clause is to preserve something from im­
mediate interference—not to create; and the rule is that expression 
by the legislature of an erroneous opinion concerning the law does 
not alter it.

Neither branch of Congress devoted much debate to the act under 
consideration—altogether, less than two pages of the Record. The 
Judiciary Committee of the House made no report; but a brief one 
by the Senate Judiciary Committee probably indicates the general 
legislative purpose. And, with this and the accompanying circum­
stances, the words must be read.
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Having regard to all these things, we conclude that Congress 
undertook to permit application of workmen’s compensation laws 
of the several States to injuries within admiralty and maritime juris­
diction; and to save such statutes from the objections pointed out 
in Southern Pacific Co. v. Jensen. It sought* to authorize and sanc­
tion action by the States in prescribing and enforcing, as to all 
parties concerned, rights, obligations, liabilities, and remedies de­
signed to provide compensation for injuries suffered by employees 
engaged in maritime work.

And so construed, we think the enactment is beyond the power of 
Congress. Its power to legislate concerning the rights and liabilities 
within the maritime jurisdiction and remedies for their enforcement, 
arises from the Constitution as above indicated. The definite object 
of the grant was to commit direct control to the Federal Government; 
to relieve maritime commerce from unnecessary burdens and dis­
advantages incident to discordant legislation; and to establish, so 
far as practicable, harmonious and uniform rules applicable through­
out every part of the Union.

The dissenting opinion, as presented by Mr. Justice Holmes, after 
reciting the reference to the amended sections of the Judicial Code, 
continues in part as follows:

Those sections in similar terms declared the jurisdiction of the 
district court and the exclusive jurisdiction of the courts of the 
United States, “ of all civil cases of admiralty and maritime juris­
diction, saving to suitors in all cases the right of a common-law 
remedy where the common law is competent to give it.” The amend­
ment added, “ and to claimants the rights and remedies under the 
workmen’s compensation laws of any State.” I thought that claim­
ants had those rights before. I think that they do now, both for the 
old reasons and for the new ones.

I do not suppose that anyone would say that the words, “ The 
judicial power shall extend to all cases of admiralty and maritime 
jurisdiction,” Constitution, Article III, section 3, by implication en­
acted a whole code for master and servant at sea, that could be modi­
fied only by a constitutional amendment. But somehow or other 
the ordinary common-law rules of liability as between master and 
servant have come to be applied to a considerable extent in admiralty. 
I f  my explanation, that the source is the common law of the several 
States, is not accepted, I can only say, I do not know how, unless 
by the fiat of the judges. But surely the power that imposed the 
obligation can change it, and I suppose Congress can do as much as 
the judges who introduced the rules, for we know that they were 
introduced and can not have been elicited by logic alone from the 
medieval sea laws.

But if Congress can legislate it has done so. It has adopted stat­
utes that were in force when the act of October 6, 1917, was passed, 
and to that extent has acted as definitely as if it had repeated the 
words used by the several States—not an unfamiliar form of law. 
[Cases cited.] An act of Congress, we always say, will be construed 
so as to sustain it, if possible, and therefore if it were necessary, the 
words “ rights and remedies under the workmen’s compensation laws
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of any State ” should be taken to refer solely to laws existing at the 
time, as it certainly does at least include them.

The only question before us is whether the words in the Constitu­
tion, “ The judicial power shall extend to * * * all cases of ad­
miralty and maritime jurisdiction ” prohibit Congress from passing 
a law in the form of the New York workmen’s compensation act, if 
not in its present form, at least in the form in which it stood on Oc­
tober 6, 1917. I am of the opinion that the New York law at the 
time of the trial should be applied and the judgment should be 
affirmed.

It is interesting to note in connection with the foregoing decision 
that of the Supreme Court of California, in the case Sudden & 
Christenson v. Ind. Com., 188 Pac. 803, rendered March 13, 1920, 
some weeks prior to the action of the Supreme Court of the United 
States, involving the same points. The California court reached the 
same conclusion of unconstitutionality, using the same reasoning, 
and arguing against the findings of the Court of Appeals of New 
York from which the ice company had appealed.

W orkmen’s Compensation— A gricultural Labor— Fish Farm­
ing—Krobitzsch v. Industrial Accident Commission et al., Supreme 
Court of California (Nov. 19, 1919), 185 Pacific Reporter, page 
396.—Krobitzsch conducted a trout farm on which he raised trout 
for domestic use, and to take charge of which he employed one 
Starkey. While Starkey was engaged in removing some brush and 
fernbrakes from the vicinity of a flume he fell from the wagon with 
which he was hauling away the brush and was injured by a pitchfork 
falling upon him. Later he died from his injuries, and upon mak­
ing claim therefor his widow was granted an award of compensation 
and for funeral expenses under the workmen’s compensation act of 
1917. The employer applied for certiorari to review the award, de­
claring that it should not have been granted as the work Starkey wTas 
doing when injured was “ fish farming,” an occupation claimed to be 
excluded from the benefits of the compensation act by virtue of sec­
tion 8, subdivision 46 a,” part of which reads as follows:

* * * Excluding any employee engaged in household domestic 
service, farm, dairy, agricultural, viticultural, or horticultural labor, 
in stock or poultry raising. * * *

The court refused to accept this construction of the statute and 
affirmed the award, saying in part:

We are of the opinion that the petitioner is not entitled to exemp­
tion under the provisions of this act. It seems clear beyond question 
that the legislature did not intend to use in a general sense the terms 
employed in describing the excluded classes. If that had been the 

5 1 7 0 6 ' 2 2 -------20

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



306 DECISIONS OF COURTS AFFECTING LABOR.

intention of the legislature, it would not have used the terms “ farm, 
dairy, agricultural, viticultural, or horticultural labor,” for “ farm 
labor ” would, in the broad sense, include labor engaged in dairying, 
agriculture, horticulture, stock raising, and poultry raising and any­
thing which can be defined as cultivation of the soil. (19 Cyc. 456;
2 C. J. 988.) The very wording of the clause of the act upon which 
petitioner relies shows that the legislature was giving a restricted 
meaning to the term employed and was segregating into certain 
definite and exclusive classes all kinds of “ labor ” which, in the broad 
and unrestricted sense, would come under the head of farming. 
“ Farm labor” must, we think, be taken in its ordinarily accepted 
meaning as labor engaged in the production of hay, grain, vegetables, 
and the like by the tillage of the soil.

Workmen’s Compensation—xVgricultural Labor—Ice Harvest­
ing— Employment for Pecuniary Gain— M ullen v. Little , Supreme 
Court of New Y o rk, Appellate D iv ision , T h ird  Department (Jan. 8, 
1919), 173 New Y o rk  Supplement, page 578.■—Mullen was employed 
by Little as a farm laborer a ad was engaged at the time of the injury 
in unloading ice from a sleigh into an ice house by means of a skid. 
The skid was a makeshift affair and was too long, so that when ice 
slid over it the end which rested on the sleigh flew up into the air as 
the ice left the end inside the ice house. A piece of ice became 
wedged in the doorway and Mullen attempted to release it with his 
foot. When the piece became disengaged the skid flew up into the 
air and threw Mullen into the ice house injuring him. He was 
awarded judgment in the lower court, and on appeal the decision 
was reversed because Mullen was deemed guilty of negligence. In 
reply to Mullen’s plea that the compensation law applied and there­
fore proof of negligence was no bar to recovery, the court said:

The plaintiff urges that the question of contributory negligence 
is eliminated, for the reason that the case falls within the workmen’s 
compensation law (Consol. Laws, c. 67), and, if so, section 11 makes 
that question unimportant. Ice harvesting is a hazardous employ­
ment under that act, but such employment was not in this instance 
“ carried on by the employer for pecuniary gain,” within the mean­
ing of the statute (sec. 3, subd. 5). The plaintiff was in reality a 
farm laborer (sec. 3, subd. 4), and the ice was being stored for use 
on the farm, and only as incidental to farm purposes. Hence the 
case is not within the act.

W orkmen’s Compensation —  A gricultural Labor — T hreshing 
Machines—Jones et al. v. Industrial Commission of Utah et al., 
Supreme Court of Utah (Jan. 30, 1920), 187 Pacific Reporter, page 
833.—The appellant Jones and a number of other farmers together 
purchased a threshing machine and employed Rowley to assist in
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operating it. The machine was purchased primarily for the purpose 
of threshing the crops of the owners. While the machine was being 
used to thresh the crop of a son and renter of one of the owners, 
Eowley was so injured that he died.

The owners of the threshing machine had not elected to come 
under the compensation law at the time of the accident. Afterwards, 
acting upon legal advice, they procured insurance under the indus­
trial act and engaged in custom work during the remainder of the 
season. The industrial commission held that inasmuch as the work 
being done at the time of the injury was for a nonowner the machine 
was being used for commercial threshing and that Eowley was not 
an agricultural laborer such as to exclude his dependents from com­
pensation under the workmen’s compensation act. An award for 
compensation was accordingly made. The owners appealed and the 
award was annulled. The decision is in part as follows:

The statute expressly excludes from its operation “ agricultural 
laborers and domestic servants.” (Compensation Laws, section 3111, 
as amended in Session Lawrs 1919, page 156.)

The number of adjudicated cases respecting questions analogous to 
the one here presented is exceedingly limited. This should not be a 
matter of wonder when we consider that workmen’s compensation 
laws are, in most cases, of comparatively recent origin. We have 
found no case substantially identical in its facts with the present 
case, The nearest analogy we have been able to find are cases in 
which threshing machines or other farm machinery have been de­
voted entirely to custom work for the community, instead of being 
used principally on the crops of those who own the machine. Even 
as to those cases there is a marked conflict among the authorities. 
Some of the cases hold that when a farm machine, such as a hay 
baler, corn shredder, or threshing machine, is used even for custom 
work, the business is farm work, and the employees employed thereon 
are farm laborers. Other cases take the contrary view. We find no 
case whatever which holds that the work is not farming, and the em­
ployees not farm laborers, where the machine is used primarily by 
the owners for use on their own farms.

In the instant case we need not go to the full extent to which the 
Supreme Courts of Minnesota and Iowa and the Industrial Accident 
Commission of California have gone, for, as manifestly appears, the 
employers in all of those cases wTere engaged in custom work for the 
farmers of the community, or, as our own industrial board calls it, 
“ commercial business.” There is no pretense that owners of the 
machine in the cases referred to purchased the same primarily for 
their own use as farmers, or that they w7ere owTners of farms upon 
which the machines could be used. Notwithstanding this the courts 
and commissions referred to held that they wTere engaged in farming 
business and their employees farm laborers.

We hold, however, that in the case at bar, the commission itself 
having found that the owners of the machine purchased the same 
primarily for the purpose of threshing their own grain and used it 
principally for that purpose, such primary purpose becomes con­
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trolling in determining the nature and character of their business 
within the meaning of the industrial act.

For the reasons stated the findings, conclusions, and award made 
by the defendant commission are set aside and annulled.

Workmen’s Compensation— Attorney’s Fees— E ffect of Con­
tract—Rawlings v. Workmen’s C ompensation Board , Court of A p ­
peals of Kentucky (M ar. 2, 1920), 218 Southwestern Reporter, page 
985 —  Rawlings, an attorney at law, was employed without solicita­
tion of the business on his part, by Maxwell and four others to rep­
resent them before the workmen’s compensation board in proceedings 
for compensation. He made a written contract with each of the five 
employees for a fee within the statutory limits as allowed under sec­
tion 4942 of the Kentucky statutes, which is as follows:

All fees of attorneys and physicians and-charges of hospitals under 
this act shall be subject to the approval pf the board. No attorney’s 
fees shall be allowed or approved against any party or parties not 
represented by such attorney nor exceeding an amount equal to 15 
per cent of the amount of the first $1,000 or fraction thereof recov­
ered, or 10 per cent of the excess of such recovery, if any, over $1,000. 
The board may deny or reduce the attorney’s fee upon proof of solici­
tation of employment.

In granting the employees their awards the board refused to grant 
Rawlings the fee fixed by the contracts, but awarded him a materially 
reduced sum. He sued for a writ of mandamus against the board to 
compel the payment of the contract fee. Judgment was rendered for 
the board, and he appealed. In affirming the decision the court of 
appeals said in part:

Our construction of this section is that the board in the exercise of 
a sound discretion and after a careful consideration and understand­
ing of the facts and circumstances may reduce the contract compen­
sation agreed to be paid an attorney, although it does not exceed the 
statutory amount or there be any evidence that the employment was 
solicited and, of course, if no contract was entered into between the 
attorney and the client, would likewise have the power to fix the fee 
at a reasonable sum.

We think the legislature intended in this section: (1) To limit the 
fees that attorneys might have; (2) to give to the board the power to 
reduce the fee below the statutory limit, even when it was agreed to 
by contract, and (3) to deny altogether the fee if it should appear 
the employment was solicited. The whole purpose and intention of 
the act was to lodge large power and discretion in the board, except 
in cases where the powers were specifically described by the statute.

We are also of the opinion that the remedy of an attorney who 
feels himself aggrieved by the action of the board in allowing a 
smaller fee than he considers himself entitled to have is by appeal 
from the action of the board to the circuit court. Where a party has
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an adequate remedy by appeal it is well settled that mandamus will 
not lie.

W orkmen’s Compensation— A ttorney’s Fees— Recovery of Com­
pensation—Johanson v. Lundin B ros. et al., Supreme Court of M in ­
nesota {Dec. 19, 1919), 175 Northwestern Reporter, page 302.— 
Johanson was injured while in the employ of Lundin Bros. In set­
tlement of cpmpensation the employer agreed to pay Johanson $11 
per week until his disability should cease. This agreement was ap­
proved by the district court. Payments were discontinued on March 
6, 1917, because as the employer stated Johanson had recovered from 
his disability. Johanson’s attorney secured an order to show cause 
and a hearing was had thereon, wherein a receipt for $22, dated April 
20, 1917, and signed by Johanson, releasing the company from all 
further liability for the payment of compensation was produced. 
The attorney then asked leave to file his application for attorney’s 
fees, which was granted. Thereafter proceedings were had on the 
application, and it was disallowed upon the ground that he was not 
entitled to recover attorney’s fees under the workmen’s compensation 
act. The court declared that attorney’s fees are not allowed in ordi­
nary civil actions and can be allowed only when authorized by 
statute.

W orkmen’s Compensation— A ward— Basis— A verage W eekly 
W ages—Remo v. Shenandoa Cotton Co. et al., Supreme Court of 
Netv York, Appellate D ivision, T h ird  Department {Nov. 12, 1919), 
179 New Y o rk  Supplement, page 46.— Remo was injured by an acci­
dent arising out of and in the course of his emplo3Tment with the 
cotton company, and upon bringing the proper proceedings he was 
awarded compensation under the workmen’s compensation act. The 
award was based on an average weekly wage computed according to 
subdivisions 1 and 2 of section 14 of the workmen’s compensation 
act (Consol. Laws, ch. 67), which provide that the average weekly 
wages of an employee who works at the same occupation for a year 
shall be arrived at by multiplying the daily wage by 300 and divid­
ing by 52. Remo worked at night, 12 hours per day or 60 hours per 
week, but he only worked five nights a week. The employer and its 
insurance carrier appealed from the award, declaring that the aver­
age weekly wages were incorrectly computed. They state that as 
Remo had worked only five days a week his average weekly wages 
should have been computed according to subdivisions 3 and 4 of sec­
tion 14 of the act. The employer submitted a statement showing 
Remo’s actual earnings plus a 12 per cent bonus which the company 
allowed its employees to have amounted to $826 for the year preced­
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ing the injury. This statement was undisputed. The court adopted 
the employer’s view of the matter and ordered the award modified, 
saying in part:

According to the statement, the correctness of which is undisputed, 
the claimant earned, during the year prior to the accident, with bonus 
figured in, the sum of $826, which, divided by 52, made an average 
weekly wage of $15.89. As the claimant regularly worked no more 
than 5 days a week, the methods of calculation given in subdivisions 
1 and 2 of section 14 of the, workmen’s compensation law could 
“ not reasonably and fairly be applied.” Therefore the provisions of 
subdivisions 3 and 4 of that section, which require that the sum 
which “ shall reasonably represent the annual earning capacity ” be 
taken as a basis, and divided by 52, to determine the average weekly 
wages, became applicable. As said in Matter of Littler v. Fuller Co., 
223 N. Y. 369, 119 N. E. 554:

“ If the nature of the employment does not permit steady work 
during substantially the whole of the year, the annual earning ca­
pacity of the injured employee in the employment is the proper basis 
of compensation. (Section 14, subd. 3.) The true test is this: What 
were the average weekly earnings, regard being had to the known and 
recognized incidents of the employment, including the element of 
discontinuousness ? ”

Since the actual annual earning capacity of the injured employee 
was $826, and his weekly wages were $15.88, the amount which should 
have been allowed to the claimant was two-thirds thereof, or the sum 
of $10.59 per week for 244 weeks.

The award should be modified accordingly. All concur.

W orkmen’s Compensation— A ward— Basis— Board— Picanardi v. 
Emerson Hotel Co., Court of Appeals of M aryland {Nov. IS ,
1919), 108 Atlantic Reporter, page 483.—The appellant, Picanardi, 
was employed by the defendant as a baker at a wage of $50 per 
month and board. While engaged at his work he got his hand 
caught in a bread mixer and injured, resulting in a permanent par­
tial disability. The State industrial accident commission awarded 
him compensation without, however, taking into consideration in the 
computation of the weekly amount to be paid, the value of the board 
which he received in part payment for his services. He appealed 
to the Baltimore city court .and from that court to the court of ap­
peals, but in each case the award was affirmed on the ground that the 
money value of the board not having been fixed at the time of the 
hiring the board could not be regarded as part of the wages. The 
opinion was rendered by Judge Burke, who quoted with approval 
from the opinion in the court below in part as follows:

I can only repeat that I think we are not permitted to suppose 
that the legislature meant to have the funds provided to pay losses 
calculated upon a smaller basis than that allowed for the calculation
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of the losses themselves. That is equivalent to saying that “ average 
weekly wages,” under section 35, in which the scale of benefits is 
fixed, means wages in money or other things which have been given 
a fixed money value at the outset, just as it does in the earlier sec­
tions concerning the making up of the State accident fund and the 
provision of adequate insurance. This is confirmed by the letter of 
the statute. In section 17 “ percentage of pay roll ” and “ percentage 
of wages” are used as synonymous terms. And we seem to have a 
similar identity of measure in section 35 itself, for there it is pro­
vided that the allowance of “ 50 per cent of the average weekly 
wages ” for permanent total disability shall not be less than a mini­
mum of $5 per week, “ unless the employee’s established weekly 
wages are less than five dollars per week.” It would be straining 
these last words to interpret them as including board of undeter­
mined value if such an element entered into the employee’s agree­
ment.

Continuing, Judge Burke said:
The compensation to which the appellant was entitled as provided 

by section 35 of the act' was 50 per cent of his average weekly 
wages. It is clear the legislature did not intend, as to insurance in 
the State accident fund, that board was to be included as wages, un­
less its money value was fixed by the parties at the time of the hiring. 
And for the reason stated by Judge Bond in his opinion, it would 
be unreasonable to hold that it was intended that the premiums and 
rates of insurance from which the fund to pay losses were derived 
were to be calculated upon a narrower basis than that adopted for 
the allowance of compensation. The appellant has referred us to 
certain cases decided upon the compensation laws of Great Britain 
and California. By those acts the compensation is based not upon 
wages but upon the earnings of the employee. Wages and earnings 
are not synonymous terms. The latter is a much more comprehen­
sive term, and the cases cited have not been found helpful in the 
construction of the Maryland act.

Being of opinion that the construction placed by the court below 
upon the act is in accordance with the intention of the legislature 
the judgment will be affirmed.

W orkmen’s Compensation— A wards— Basis— Concurrent Con­
tracts—In  re Hoioard, Appellate Court of Indiana (Dec, 12, 1919), 

■ 125 Northeastern Reporter, page 215.—Howard was a janitor work­
ing for three employers under separate contracts of service. Em­
ployer A conducted an insurance agency and paid Howard $1.25 per 
week to clean his office; employers B and C each had flat buildings 
for which they hired Howard as janitor, the former paying him 
$12.50 per week and the latter $4.25 per week. Howard’s aggregate 
earnings as janitor from the three employers was $18. While wash­
ing the windows of A ’s office, Howard lost his hold and fell to the 
sidewalk, dying from the injuries thus received. His widow sued 
for compensation under the workmen’s compensation act and was
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granted an award, but the question of the amount of the award was 
certified to the appellate court for decision. The compensation act 
(Acts 1915, p. 392) provides compensation at the rate of 55 per cent 
of the “ average weekly wages ” in the “ employment in which he 
was working at the time of the injury” with a minimum weekly 
compensation of $5.50. The question is: Should Howard’s widow be 
given compensation on the basis of his earnings from employer A, 
$1.25 per week, for whom he was working when killed, which would 
allow her the minimum of $5.50 per week, or should she be awarded 
compensation on the basis of the aggregate earnings, $18 per week, 
from all three employers, which would allow her $9.90 per week? 
The court held that the aggregate earnings from all three employers 
should be used as a basis for computing the compensation, citing 
Western Metal Supply Co. v. Pillsbury, 172 Cal. 407, 156 Pac. 491 
(see Bui. No. 224, p. 237), and Gillen v. Ocean Accident & G. Corp., 
215 Mass. 96, 102 N. E. 346 (Bui. No. 152, p. 200).

After stating the facts and announcing that “ the question pre­
sented is one of first impression in this State,” the court said in part:

If Howard had been in the joint service of the three employers, 
then, under section 49 of the workmen’s compensation act, all of the 
employers would have contributed to the payment of the compensa­
tion in proportion to their respective wage liability. He was not 
in the “ joint service ” of his employers but in the employment of 
all, under concurrent contracts of service. There is no provision in 
the act for the joint liability of employers who hold independent, 
concurrent contracts with the same employee. If the legislature 
had intended to make concurrent employers all liable for compensa­
tion in a case like the one at bar, it would in all probability have 
made special provision as it did with reference to joint employers. 
Therefore, if the widow of Howard is to be compensated on the basis 
of the total average weekly earnings of Howard, it must be by em­
ployer A, whom he was serving at the time of his injury and death. 
The amount she should receive must depend upon the construction of 
clause (c) of section 76, supra. The term “ average weekly wages” 
used in section 40 of said act is defined in said clause (c) of sec­
tion 76 to be “ earnings of the injured employee in the employment 
in which he was working at the time of the injury.” Does this defini­
tion mean that the average weekly wages of Howard is the amount 
he was receiving from the one employer for whom he was washing 
windoAvs at the time, or does it mean the amount he was receiving in 
his employment as janitor? What is meant by the words “ in the 
employment” ? Webster defines “ employment” as “ occupation, 
business, which engages head or hands.” Worcester says, “ employ­
ment” means “ business, occupation, object of industry, engagement, 
vocation, calling, or profession.” I f  we apply these definitions to the 
word “ employment ” as used in clause (c) of section 76, as we must, 
then, under the facts of this case, Howard’s employment was that of 
janitor, and he was engaged in that employment for three employers 
and was injured while so employed.
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It follows that the compensation to be paid to the widow should 
be based upon the total earnings received by Howard from his three 
employers.

W orkmen’s Compensation— A ward— Basis— Deductions from 
W ages-—U nion Dues—Mine, Supplies, etc.— Springfield Coal M in­
ing Co. v. Industrial C ommission, Supreme Court of Illin o is  (Feb. 
28,1920), 126 Northeastern Reporter, page 133.— William Wiley wTas 
killed by an accident arising out of and in the course of his employ­
ment as a coal miner for the Springfield Coal Mining Co., and his 
administratrix brought proceedings for compensation. The facts are 
all agreed to, the only dispute being the basis for the computation 
of the average weekly earnings to determine the compensation. The 
terms of the deceased’s employment required him to pay for all the 
powder, tools, carbide, etc., which he purchased from the mining 
company and used in the mining of coal. These materials were not 
paid for when purchasedr>but were deducted from the wages on pay 
days. At the same time union dues, fines, and assessments were also 
deducted from the wages and paid over to the miners’ organization. 
Deceased’s average annual gross earnings were $933.21 and the 
average weekly gross earnings $17.96; the average annual net earn­
ings after the deduction of $181.01 for supplies, union dues, etc,, 
were $752.20 and the average weekly net earnings $14.46. The com­
pany contends that the compensation should be computed on the 
basis of the average net earnings. An award was entered based on 
the average gross earnings and the company appealed. In affirming 
the award the court held in part:

The measure of the responsibility which the employer assumes is 
the compensation provided by the various sections of the compensa­
tion act as declared by section 11 of the act. The question in this 
case is to be determined by the provisions of paragraps (a) and (g) 
of section 10 of the act and the first two lines of that section, provid­
ing as follows:

“ Sec. 10. The basis for computing the compensation provided for 
in sections 7 and 8 of the act shall be as follows:

“ (a) The compensation shall be computed on the basis of the an­
nual earnings which the injured person received as salary, wages, or 
earnings if in the employment of the same employer continuously 
during the year next preceding the injury.

sji ifc jJC #  Jji

“ (g)  Earnings, for the purpose of this section, shall be based on 
the earnings for the number of hours commonly regarded as a day’s 
work for that employment, and shall exclude overtime earnings. The 
earnings shall not include any sum which the employer has been ac­
customed to pay the employee to cover any special expense entailed 
on him by the nature of his employment.”

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



314 DECISIONS OF COURTS AFFECTING LABOR.

After carefully examining the various provisions of section 10 we 
are satisfied that the lower court properly construed the statute under 
the evidence in this record. It is clear that the gross earnings of the 
deceased are the proper basis for fixing the compensation, unless the 
provisions of paragraph (g)  require a different construction. We are 
of the opinion that that paragraph requires no reduction of the com­
pensation allowed by the commission in this case on account of the 
various items deducted from his wages on pay days by plaintiff in 
error. The dues, fines, etc., are not customarily or otherwise paid by 
the employer to the employee “ to cover any special expense entailed 
on him by the nature of his employment.” They are not paid to 
the employee at all by the employer or to the organization, within 
the meaning of that paragraph. The employee, through his em­
ployer, pays them himself to his organization from his wages, and 
his employer simply deducts them from his wages and turns them 
over to the organization as agent for the employee; hence there is 
no payment of such a sum by the employer to the employee “ to 
cover any special expense entailed on him by the nature of his em­
ployment.” The nature or character of his employment does not 
impose upon him any special expense for such dues, fines, etc. It 
is his obligation to his organization that imposes or entails such 
expense.

The miners are required, in order to pursue their occupation or 
trade of mining coal, to equip themselves with drilling machines, 
shovels, lamps, carbide, powder, fuse, squibs, picks, wedges, and 
sledges, and a box in which to keep such tools and supplies. This 
is the custom where coal mining is conducted by the use of powder 
or other explosives. Their expenses were not in this way lessened 
any more than they would have been had such articles been bought 
from outsiders. They receive so much a ton for mining coal. Their 
wages are not increased nor decreased or in any way affected by the 
fact that they buy the various articles aforesaid from the plaintiff in 
error instead of buying them from an outsider. We can not under­
stand how the making of a contract by the operator to sell or fur­
nish any one or more of said articles, to be paid for out of the miners’ 
wages, can have the effect to reduce their compensation under said 
paragraph, when the same would not be the case if the miners bought 
the same articles from an outsider.x The correct rule to be applied 
in this case will be readily understood by noting that such payments 
as were made by plaintiff in error in this case to the miners’ organi­
zation were really payments of the deceased himself to his organiza­
tion through plaintiff in error as his agent, and the amounts deducted 
by plaintiff in error for the articles sold or furnished to the de­
ceased were really payments by the miner to the plaintiff in error, 
and none of them were sums “ which the employer had been accus­
tomed to pay the employee to cover any special expense entailed on 
him by the nature of his employment.”

W orkmen’s Compensation— A ward— Basis— Method of Com­
putation—King^s Case, Supreme Ju d ic ia l Court of Massachusetts 
(Nov. 28, 1919), 125 Northeastern Reporter, page 153.—Arthur 
N. King, an employee of the Globe Newspaper Co., was fatally in­
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jured in the course of his employment. His widow brought proceed­
ings for compensation and recovered an award and the employer and 
its insurer appealed. The award was $10 for 400 weeks. King was 
employed each week from Monday to Saturday noon by the Atlantic 
Printing Co. and received a weekly wage of $28. On Saturday nights 
he worked for the Globe Newspaper Co., receiving $9.20 for each 
night’s work. The industrial accident board in making the above 
award did so on a basis of a weekly wage of $31.52, that being the 
average weekly amount earned by a person in the same grade, em­
ployed at the same work by the same employer (St. 1911, ch. 751, pt. 
5, sec. 2). The compensation law allows compensation at the rate of 
66§ per cent of the average weekly wages, with a maximum weekly 
compensation of $10. The employer claimed that the weekly com­
pensation should have been $6.13, which is 66| per cent of an average 
weekly wage of $9.20, the only amount which King actually ever 
earned while in its employ in any one wTeek. The court affirmed the 
decision granting the award, but ordered that the weekly compensa­
tion be reduced from $10 to $6.13. The opinion, in part, is as follows:

In computing wages under the workmen’s compensation act regard 
may be had to the average weekly amount earned by one in “ the same 
grade, employed at the same work, and by the same employer, wThen, 
by reason of the shortness of time of the employment, or by reason 
of its nature or terms, it becomes impracticable to compute the em­
ployee’s average weekly wages earned during the 12 months pre­
ceding his injury by dividing this amount by 52.” King had been 
employed each Saturday night during the year by the newspaper 
company and the shortness of time during which he had been in its 
employ did not make it impracticable to ascertain his weekly earn­
ings received from the newspaper company during the preceding 
year. Nor were the nature and terms of his employment of such a 
character as to render the computation of the compensation imprac­
ticable. He was regularly employed by the newspaper company, his 
wages were established, and for each Saturday night’s work he re­
ceived a fixed sum. The amount earned by an employee in a particu­
lar employment should govern in all cases in computing the compen­
sation to be paid under the workmen’s compensation act unless the 
computation becomes impracticable; and the wages which determine 
the compensation, with the exceptions referred to, are the wages 
earned in the employment where the injury happens. The cost of the 
insurance to the employer is determined by the wages of the employee 
received in this employment and it is to be presumed that this is 
shown by the pay roll. (Gagnon’s casê  228 Mass. 334, 338, 117 N. E. 
32L)It may be proper to add that the provision of the British work- 
men’s compensation act, providing for compensation based on con­
current contracts of service with two or more employers, is not found 
in our act. It follows that the compensation should be computed on 
the employee’s earnings for the preceding year received from the 
newspaper company.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



316 DECISIONS o f  c o u r t s  a f f e c t i n g  l a b o r .

The decree is to be modified by striking out the words “ ten dollars ” 
and inserting in place thereof $6.13; and, so modified, it is affirmed.

Workmen’s Compensation —  Award —  Basis —  Time Lost by 
Strikes— Rakie v. Jefferson & Clearfield Coal & Iro n  Co., Supreme 
Court of Pennsylvania (Oct. 23, 1918), 105 Atlantic Reporter, page 
638.—Charles Rakie was killed on September 29, 1916, while work­
ing as an employee in the defendants’ mine. The workmen’s com­
pensation law of the State of Pennsylvania requires that in the 
computation of an injured man’s average weekly wages the wages 
earned during the six months next preceding the accident must be 
used as a basis. In addition to this stipulation the compensation 
board has adopted a set of rules governing the computation of wages 
by which it is the practice to deduct all Sundays, holidays, and half 
holidays and days when the workman has been absent from work due 
to no fault of his own. In upholding: the reasonableness of this 
rule the court rendered in part the followiiifr decision:

In the six months preceding his death there were 184 calendar 
days during 88 of which the mine was closed [on account of a labor 
dispute] and deceased did not work. The record contains a finding 
of the referee, adopted by the compensation board, that “ the de­
ceased’s idleness during this period was not due to any fault of his 
own.” To arrive at a divisor, for the purpose of determining the 
average daily earnings of deceased, in order to calculate his weekly 
wage so as to ascertain the compensation payable to claimant, the 
before-mentioned 88 days, together with Sundays and holidays occur­
ring during the six months in question, were deducted in accord with 
the relevant standing rule of the board.

The first question raised involves the propriety of the rule above 
referred to. We have recently sustained its validity (see Jensen v. At­
lantic Refining Co., 105 Atl. 545, not yet officially reported), and on the 
findings of the referee there can be no question of the rule’s applica­
bility to the present case. The learned court below erred in decid­
ing otherwise.

The next “ question involved ” is correctly stated by appellant 
thus:

“ In case of the instantaneous death of an employee by accident, 
does the period of compensation begin with the day of his death or 
is it deferred to begin 14 days thereafter? ”

There is room for argument as to the proper construction to be 
placed upon the act of June 2, 1915 (P. L. 736), in this regard, but 
taking into consideration all the pertinent provisions of the statute, 
particularly sections 306 (clauses and “ / ” ), 307, and 311 of
article 3 and sections 410 and 422 of article 4, we are not convinced 
the court below erred in determining that the 14 days must elapse 
and compensation in this case be counted from October 14, 1916.

The widow was therefore awarded benefits for 300 weeks, in the 
absence of prior death or marriage, after which awards to her three 
minor children were to become effective.
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Workmen’s Compensation —  Award —  Basis —  Tips —  Bryant v. 
Pullman Go., Supreme Court of New Y o rk , Appellate D iv ision , 
T h ird  Department {June 30,1919), 177 New Y o rk  Supplement, page 
488.— The claimant, Bryant, was injured while in the employ of the 
Pullman Co. and brought proceedings for compensation under the 
workmen’s compensation act. His salary exclusive of tips was $1 
per day. The company contends that in determining the amount of 
compensation to be paid the tips should not be computed. From an 
award in favor of Bryant the employer and its insurer appealed. 
In affirming the judgment the court said in part:

It is urged, however, that the award rested upon a wrong basis 
as to tips received by the porter, which were treated as a part of his 
wages, and an ingenious, but unsuccessful, attempt is made to dis­
tinguish this case from Sloat v. Rochester Taxicab Co., 177 App. 
Div. 57, 163 N. Y. Supp. 904. It is urged that in that case it was 
understood that the tips were to be a part of the compensation. The 
facts in this case overwhelmingly point to the same result. It is im­
probable that the company could employ a porter for $1 a day if 
other compensation was not in contemplation. The company puts 
its patrons in the hands of underpaid porters expecting that the 
patrons will not suffer the porter to remain underpaid but will help 
the company pay for the services rendered by them. Such is the 
common understanding.

Award unanimously affirmed.

W orkmen’s Compensation— A ward— Lump-Sum Settlement—  
Necessity for E mployer’s Consent—M cMullen v. Gavette Const. 
Co., Supreme Court of Michigan {Dec. 22, 1919), 175 Northwestern 
Reporter, page 120.—McMullen was injured by an accident arising 
out of and in the course of his employment with the Gavette Con­
struction Co. * He had been employed as a carpenter, and the result 
of his injuries was such as to render him incapable of ever again 
following that occupation. He was allowed compensation under 
the workmen’s compensation act at the rate of $10 per wreek on April 
9, 1917. On January 20, 1919, by reason of the very large sum 
necessarily expended for medical services and by reason of his 
physical condition McMullen petitioned for a commutation of the 
compensation into a lump sum. This petition was refused, but the 
industrial accident board ordered an advance payment of $1,750. 
From this advance-payment lump-sum award the defendant and its 
insurer appealed, declaring (1) that the board could not grant a 
lump-sum award without the consent of the employer, and (2) 
that to grant a lump-sum award would in effect nullify the pro­
visions of the act allowing compensation to an employee’s depend­
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ents in event of his death. The court sustained the order of the 
board, saying in part:

There appears to be very little necessity for construing this statute. 
In plain, unmistakable terms it provides for a lump-sum agreement 
by the parties with the approval of the industrial accident board, 
and it also provides that the board may, at any time, in any case, 
provide for a commutation of deferred payments, if its discretion 
is moved by special circumstances attending the case. While the 
first provision makes it plain that the consent of the employer is to 
be given, there is no language in the second provision from which 
any such conclusion could be drawn.

The argument is made under the first and third sections that if, 
after a lump-sum advancement is made, the injured party should 
die, leaving no dependents, the employer would be deprived of the 
right to retain the future payments, and under the second section that 
the dependents would be deprived of them. In view of this we are 
asked to nullify this section of the statute as being inconsistent with 
the body of the act. It was evidently the intention of the legislature 
in passing this act to provide for the misfortunes of the employees 
by accident, and in doing so it was evidently in the mind of the 
legislature that in most cases the employee’s misfortune would be 
better served by making periodical payments rather than lump-sum 
payments, and that policy was adopted and carried out in the act. 
But to that rule the legislature created an exception, namely, that 
lump-sum advancements might be made where special circumstances 
exist, which, in the discretion of the board, made it probable that 
the interest of the employee would be better served by so doing. 
We see no inconsistency between these provisions. The exceptions 
may in many cases be very beneficial to the injured man and his 
dependents, and it is therefore in furtherance of the central idea 
which underlies the legislation.

But it is insisted that there have been no circumstances shown 
here which justify action under this statute. It was shown, on 
the hearing, by medical testimony, that plaintiff is permanently in­
capacitated for work in his trade as a carpenter. It was further 
shown that he might be able to do some kinds of work where he could 
sit, such as clerical work or telegraphing. It is further shown that 
his medical and hospital expenses were over $900, and that in order 
to obtain the same his father mortgaged his farm.

We think the showing was ample to authorize the board to invoke 
the aid of this statute, and their order must be sustained, with costs to 
the plaintiff.

W orkmen’s Compensation— A ward— Powers of Commission—  
Lump Sums—Reteuna v. Industrial Commission, Supreme Court of 
Utah (Nov. H , 1919), 185 Pacific Reporter, page 535.—Domineck 
Borda sustained injuries arising out of and in the course of his em­
ployment with the Independent Coal & Coke Co., which caused 
him to become insane. Reteuna was his guardian and as such en­
tered into agreement with the coke company whereby he was to
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receive the lump sum of $2,500 in full settlement and discharge of 
all liability of the employer under the workmen’s compensation act. 
This agreement was not approved by the industrial commission, 
which awarded compensation at the rate of $12 per week until 
such time as the commission would order otherwise. Reteuna, as 
Rorda’s guardian, petitioned to the district court for permission to 
make the lump-sum settlement of $2,500 with the employer. This 
permission was granted and Reteuna petitioned the industrial com­
mission to give its approval to the agreement. This the commission 
refused to do, and Reteuna brought an action to review the decision 
of the commission. In denying the writ of review and affirming the 
award the court held in part as follows:

The commission is charged with the duty of fixing the compensa­
tion to be received by an injured employee. Also, after having made 
such award, the commission has continuing power and authority to 
modify or change such order of award as in its opinion may be 
justified. By the provisions of section 3145, under special circum­
stances, when deemed advisable, it may commute the periodical pay­
ments to one or more lump-sum payments. Considering the objects 
sought to be accomplished by the enactment, that it is not dam­
ages as ordinarily understood to be paid by the negligent employer 
for an injury to an employee, but that it is compensation to protect 
the injured party and those dependent upon him regardless of the 
question of negligence, and that the State is an interested party, 
then it must necessarily follow that the authority and discretion of 
the commission, as the authorized agent of the State, in deter­
mining whether the interests of the parties concerned in any par­
ticular case would be best subserved by a commutation or pay­
ment in a lump sum, must be absolute, and not subject to review 
by the courts. In other words, the question for determination is one. 
of discretion under all the peculiar circumstances of the particular 
case, and must be so considered, and each case determined upon the 
particular facts surrounding it. It is not a question, as pointed out 
by the attorney general, of evidence or the weight of evidence. It 
must be assumed that* the commission, in making the original award, 
familiarized itself with the facts surrounding the applicant, his 
particular needs, and, based upon such facts, made its decision that 
the payments should be made periodically as authorized by the act.

Considering the entire record, there is ample testimony to support 
the conclusion of the commission to refuse to approve the settlement, 
considered purely as a question of fact; and, there being such testi­
mony, this court will not review the commission’s findings.

If it be contended that the conclusions herein reached of necessity 
abridge the freedom of contract, it is sufficient answer that the au­
thority of the legislature to enact a workmen’s compensation law 
is no longer open to question; that the provisions of such law, if 
constitutional, enter into and become a binding part of all contracts 
made between employers and employees.

It follows that the writ should be denied and the petition dis­
missed. Such is the order.
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W orkmen’s Compensation — A ward —  Review —  A greements—  
Powers of Commission— Industrial Commission of Colorado v. Lon­
don Guarantee <& Accident Co. (Ltd .) et al., Supreme Court of 
Colorado (Nov. 3, 1919), 185 Pacific Reporter, page 31^.—Ray 
Brown was awarded compensation for an injury by the industrial 
commission. The accident company took the case to the district 
court, and while there pending Brown entered into a stipulation with 
the company to receive in settlement of his claim a sum less than 
that allowed in the award of the commission. This stipulation was 
filed in the district court, which rendered judgment thereupon. The 
industrial commission objected to this decision and brought the case 
to the supreme court for review. The supreme court reversed the 
judgment of the district court, saying in part:

The commission was made a party to the proceeding in the dis­
trict court, as was required by the statute, and, being a party there, 
it had the right to bring the case here for determination of the 
questions raised by it. Inasmuch as the statute provides that the 
commission be made a party to the proceedings in the district 
court, it can not be supposed that the cause there may be conducted 
solely by the other parties. The commission has a function to per­
form in the district court, and that manifestly is to defend its award 
in the interest both of the claimant and of the State. The work­
men’s compensation act is an acknowledgment by the State of a duty 
to aid the injured employees in securing compensation for their 
injuries and to prevent the delays and miscarriage of justice which 
sometimes occurred in personal-injury actions in the courts. As has 
been frequently pointed out, the State has an interest in the recovery 
of just compensation by injured employees to the end that they do 
not, because of their injuries, become public charges. It is that fact 
wThich induced the lawmakers to give to such commissions the power 
to approve settlements as a condition of their becoming binding on 
the parties to them.

It is further urged by the commission, and WTith force, that the 
district court’s powers on an appeal are limited to those named in 
the statute. We have several times held that the findings of the 
commission are binding unless set aside for one or more of the 
reasons named in the statute. The policy of the law, clearly dis­
closed in its provisions, is to give the district court power to set aside 
the commission’s orders only when made without jurisdiction, by the 
usurpation of power, or when procured by fraud, or when the find­
ings of fact are not supported by the evidence.

It may well be that the employee’s rights would be fully pro­
tected by the district courts, but the lawmakers have seen fit to com­
mit to the industrial commission that important duty. We have 
merely to apply the law as we find it.

We are therefore of the opinion that the award by the district 
court, on the stipulation, violated not only the spirit but the express 
provision of the law.
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W orkmen’s Compensation— A ward— Right to Compel Pay­
ment—Mandamus to School Board— Woodcock v. Board of E d u ­
cation of Salt Lake City et al., Supreme Court of Utah (Jan. 13,
1920), 187 Pacific Reporter, page 181.—Rae E. Woodcock was in­
jured in the course of her employment as a school-teacher by an acci­
dent arising out of and in the course of employment. She applied 
to the industrial commission for compensation and was allowed an 
award against the defendant school board, but a demand for pay­
ment of the award was refused. The time for taking an appeal hav­
ing expired, she brought proceedings for a writ of mandamus to 
compel the defendant to pay the award. Defendant demurred on the 
ground that Miss Woodcock could not as an individual sue for a writ 
of mandamus against it. The court overruled this demurrer, saying:

Counsel for the board insist that in view that in the original act 
(Comp. Laws Utah, 1917, 3130), creating the commission and pro­
viding for the payment of compensation to injured employees, it is 
provided that, in the event that any employer shall fail to pay the 
compensation awarded to an injured employee within the time speci­
fied in section 3130, the compensation awarded “ may be recovered 
in an action in the name of the State for the benefit of the person
* * * entitled to the same,” therefore the plaintiff should at least 
have joined the State with her as a party plaintiff. After consid­
ering all the provisions of the act in connection with other statutory 
provisions, we are of the opinion that it was not the intent or purpose 
of the legislature to prevent the injured employee from prosecuting 
an action or proceeding in his own name if he felt so disposed. The 
language quoted from the section is directory rather than manda­
tory, There is nothing in the act which indicates that the action 
referred to in section 3130 was intended to be exclusive. From the 
language employed we are constrained to hold that the action or 
remedy in that section referred to was intended to be cumulative and 
not exclusive. This view is strengthened by the fact that under our 
statute, unless there is some express provision to the contrary, it is 
not only proper for the real party in interest, if he be competent and 
sui juris, to bring all actions in his *own name, but the statute re­
quires him to do so. Then again, under our statute mandamus is a 
special proceeding which the party beneficially interested may always 
institute and maintain in his own name and behalf. We are of the 
opinion, therefore, that while under section 3130, supra, the com­
mission could have commenced the action'in the name of the State 
for the benefit of plaintiff, she nevertheless had the right to bring 
the action or proceeding and to prosecute the same to full determi­
nation in her own name.

W o r k m e n ’s C o m p e n s a t i o n — B e n e f i t s  a s  a  P r e f e r r e d  C l a i m — E x ­

t e n t  o f  P r e f e r e n c e — Steel <& Iro n  Mongers (In c.) v . Bonnite I n ­
sulator Co., Court of Chancery of Neŵ  Jersey (Mar. 5,11919), 106 

51706°— 22------ 21
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Atlantic Reporter, page 380.—The plaintiff company brought pro  ̂
ceedings against the defendant, an insolvent company, and a claim­
ant, a former employee of the latter company who had been injured 
and awarded compensation, interposes his claim for compensation, 
alleging that it is under the law a preferred claim. The claimant 
rested his right to preference upon the provisions of section 22 of 
the workmen’s compensation act (C. S. of N. J., 1st Supplement, p. 
1650), which reads as follows:

The right of compensation granted by this act shall have the same 
preference against the assets of the employer as is now or may here­
after be allowed by law for a claim for unpaid wages for labor.

The receiver of the insolvent company allowed preference for the 
compensation only to the extent of two months, on the ground that 
the preference allowed to unpaid wages under section 83 of the act 
concerning corporations (revision of 1896, 2 C. S. N. J., p. 1650) was 
similarly limited. The claimant contends that the entire compensa­
tion should be regarded as preferred, and appealed. The court sus­
tained the receiver’s position, saying in part:

It is difficult to understand precisely what the legislature meant by 
the language used in section 22 of the workmen’s compensation act. 
I f  it had been intended to give a general preference to the amounts 
awarded as compensation, clear language expressing such purpose 
might have been used. The term “ right of compensation ” used in 
section 22 must, of course, refer to the amounts awarded as com­
pensation. The same preference then is given to the claimant for 
such amounts as is allowed by law for a claim for unpaid wages for 
labor. The claim for unpaid wages for labor allowed in the case of 
insolvent corporations is prescribed by section 83 of the corporation 
act, and is for claims for labor for a period not exceeding two months 
prior to the institution of proceedings in insolvency. Labor is there­
fore given but a limited preference. A holding that the entire 
amount of the award for compensation under the workmen’s compen­
sation act is entitled to preference would require a disregard of the 
limited preference given to labor, and of the fact that if such had 
been intended apt and clear language was available to express such 
an intent. While the award may not in all respects be considered 
as wages accruing, the award being in reality for injuries sustained, 
yet in order to make effective, in any way, the provisions of section 
22, I think that, for the purpose of that section, the award must be 
considered as in the nature of wages, and the preference is confined 
to the amount accrued and unpaid, computed at the weekly rate for 
the two months preceding the institution of proceedings in in­
solvency.

The action of the receiver upon the claim, therefore, will be 
sustained.

W o r k m e n ’ s C o m p e n s a t i o n — C a s u a l  E m p l o y e e s — L o a n e d  E m ­

p l o y e e — D e a t h  b y  A s p h y x i a t i o n — T a rr v. Hecla Coal tf* Coke Co. 
(Em ployers ’ Lia b ility  Assurance Corporation3 Intervener) , Supreme
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Court of Pennsylvania (Jan. 5, 1920), 109 Atlantic Reporter, page 
224.—Tarr was employed as a miner by the H. C. Frick Coke Co. 
A fire broke out in the mine of the -Hecla company and on its 
application it was loaned the services of Tarr, who was experienced 
in fighting fires. While thus engaged for the Hecla company Tarr 
lost his life by asphyxiation. His widow was awarded compensation 
under the workmen’s compensation act, payable by the Hecla com­
pany, and it appealed. The appeal was dismissed and the intervener 
appealed. In affirming the award the court said in part:

The referee concluded, as a matter of law, that claimant’s deceased 
husband came to his death by reason of injuries sustained in an acci­
dent while in the course of his employment with the defendant com­
pany and award compensation, which was affirmed by the compensa­
tion board and court below.

The facts found by the referee justify the award. A master may 
loan his servant, with the latter’s consent, to another under such cir­
cumstances as to create for the time a new relation of master and 
servant; the regular servant of one may thus for the time being be­
come the special servant of another, and that was done here.

The deceased when injured was working in the interest of the de­
fendant on its premises and under its control* and clearly, for the 
time bein'g, its servant. That his wages had not been fixed is unim­
portant ; the law will imply a reasonable compensation. The finding 
of a temporary employment by defendant is not inconsistent with the 
finding of a general employment by the Frick Coke Co., and being 
one of fact we are concluded thereby.

“ Persons whose employment is casual in character and not in the 
regular course of the business of the employer ” are excluded from 
the workmen’s compensation act (art. 1, 104 P. L. 1915, p. 736) ; but 
we can not adopt the suggestion that this case comes within the ex­
ception. Putting out mine fires is as much in the regular course of 
the business as clearing passageways or pumping water. There are 
two necessary elements to constitute the exception: (1) The employ­
ment must be casual in character, and (2) it must be outside of the 
regular course of the business of the employer. As we find this 
within such course, it is not necessary to determine whether the em­
ployment was casual in character or otherwise. This statute mjist be 
liberally construed (Pater v. Superior Steel Co., 263 Pa. 244, 106 
Atl. 202), which it would not be by holding that the extinguishment 
of fire in a coal mine was a wTork outside of the regular course of the 
mining business. Being overcome by noxious gases while working in 
a mine is an “ accident ” within the workmen’s compensation law. 
(Gurski v. Susquehanna Coal Co., 262 Pa. 1, 104 Atl. 801.)

The award was therefore affirmed.

W orkmen’s Compensation —  Casual E mployment — “ Odd J o b ”  
W orker— Bedard v. Sioeinhart, Supreme Court of 101ca (J u ly  2, 
1919), 172 Northwestern Reporter, page 937.—This was an action for 
damages under the workmen’s compensation act. Judgment was ren­
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dered in favor of the defendant employer on a directed verdict and 
the plaintiff appeals. Bedard was employed by the defendant, a 
real estate agent, to do various odd jobs about the houses which he 
rented. The defendant had engaged Bedard to place shingles on a 
house. Bedard completed this job and went to work on another for 
another man. Later he reported to defendant and told him that the 
chimney on the building which he had been shingling needed some 
cement and that he would put it on for nothing if defendant would 
get the cement. Bedard was injured while coming down from fix­
ing the chimney. Judgment was rendered in favor of the defend­
ant on the ground that Bedard was only a “ casual employee.” In 
upholding this decision the court rendered in part the following 
opinion:

It is conceded that the provisions of this act do not apply to a 
u casual employee ” ; that is, to one whose employment is of a casual 
nature. It appears that he had discovered that a little cement was 
needed at the base of the chimney on the roof which he had been 
shingling, which fact he reported to his employer. He proposed 
that his employer get the cement for him and he would put it on for 
nothing. He was at that time already at work upon another job for 
another man. When he received the cement from the defendant he 
left the other job temporarily and made the repair upon the defend­
ant’s chimney. In coming down from this work he received his in­
jury. He testified also that in the course of his conversation with the 
defendant it was agreed that he would work for the defendant at 
other jobs as they might arise for 40 cents an hour. It is not claimed 
that there was any particular reference to any particular job.

The trial court held that the plaintiff was a “ casual employee ” 
within the exception to the workmen’s compensation act. We think 
the holding was clearly right. I f  this was not a “ casual employ­
ment,” it would be hard to apply the term to any employment. The 
word “ casual ” is defined in the dictionaries as “ coming without 
regularity; occasional; incidental;” “ coming at uncertain times or 
without regularity in distinction from stated or regular;” u a laborer 
or an artisan employed only irregularly.” (See Webster and Cen­
tury Dictionaries.) We do not find the authorities cited by the ap­
pellant as being applicable to the facts disclosed by this record. The 
following authority supports the holding of the trial court: Blood v. 
State Industrial Commission, 30 Cal. App. 274, 157 Pac. 1140.

W orkmen’s Compensation —  Casual E mployment —  Seasonal 
W ork—State Accident Fu n d  v. Jacobs, Court of Appeals of M ary­
land (Mar. 5, 1919), 106 Atlantic Reporter, page 255.—Julia Jacobs 
brought proceedings for compensation for the death of her son, and 
an award was ordered, from which order the State Accident Fund 
appealed, contending that the deceased was not entitled to compen­
sation because he had been only a casual employee. Plaintiff’s son 
was fatally injured by being thrown against a post as he was driving
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a wagon loaded with canned tomatoes out of the packing factory 
of his employer. The injured man, who was a farmer and teamster, 
had been employed to do hauling for the factory whenever he was 
needed for that service. He had become engaged early in the season 
to do any necessary hauling required of him at a certain rate per 
day, the work being a necessary part of the employer’s business. 
The court in declaring that this work was not casual rendered a 
decision, in part as follows:

There can be no dispute as to the fact that the appellee’s son was an 
employee, within the definition of the act, at the time he was injured; 
but it is contended that his employment was so irregular that it 
should be characterized as only “ casual,” within the meaning of 
the act, and therefore expressly excluded from its operation.

The question whether an employment is casual must be determined 
with principal reference to the scope and purpose of the hiring, 
rather than with sole regard to the duration and regularity of the 
service. One who enters into a contract of employment for an entire 
season is not a casual employee merely because he may be required 
to work for only short and irregular periods. When there is a 
continuing engagement to serve the employer in his business at such 
times as the particular and essential service may be needed, the em­
ployment is not “ casual ” according to any of the judicial definitions 
of that term. In this case the service required and rendered was oc­
casional, but it was rendered in pursuance of an engagement covering 
the whole of the working season at the employer’s plant.

W orkmen’s Compensation —  Claim —  Procedure —  Effect of 
Claim for Medical Service.—Central Locomotive <& Car Worfcs v. 
Industria l Commvission et al., Supreme Court of Illin o is  {Dec. 17, 
1919), 125 Northeastern Reporter, page 369.—One Lindstrom sus­
tained an injury to his eye while in the employ of the car works. 
He received the injury on October 12, 1913, on which date he went to 
the paymaster and asked for a permit to call on the doctor. The 
permit was granted and the medical treatment was provided, after 
which Lindstrom returned to his work. The injured eye steadily 
became worse until he was told in April, 1916, that the injured eye 
would have to be removed in order to save the remaining eye. In 
May or June, 1916, Lindstrom went to Bruce, the general manager of 
the employer company, and inquired whether he was to receive 
any compensation for his injury. Prior to this Lindstrom had made 
no claim for compensation other than the demand for medical 
treatment on the day of the accident. The industrial commission 
awarded compensation and the circuit court affirmed the award, but 
on appeal the supreme court reversed the lower court’s decision. The 
opinion of the supreme court is in part as follows:

Section 24 of the workmen's compensation act (Laws 1913, p. 
351) provides that—
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“ No proceedings for compensation under this act shall be main­
tained unless claim for compensation has been made within six 
months after the accident, or in the event that payments have been 
made under the provisions of this act, unless written claim for com­
pensation has been made within six months after such payments have 
ceased.”

It is argued by defendant in error that claim for compensation 
was made on October 13, 1913, when he asked for a permit to visit 
the company doctor; that the claim to the doctor’s services was a 
claim for compensation. Section 8 of the act provides:

“ The amount of compensation which shall be paid to the employee 
for an injury not resulting in death shall be: (a) The employer shall 
provide necessary first aid medical, surgical, and hospital services; 
also medical, surgical, and hospital services for a period not longer 
than eight weeks, not to exceed, however, the amount of $200. The 
employee may elect to secure his own physician, surgeon, or hospital 
services at his own expense.”

The legislature in using the word u compensation ” made no dis­
tinction between medical services and money payments. When the 
defendant in error made claim for medical services, he made claim 
for compensation, and when medical services were rendered at the 
employer’s expense payments were made under the provisions of the 
act. The defendant in error’s claim was acceded to when the services 
of the doctor were rendered, and no claim for any other compensa­
tion was made within six months after the accident or within six 
months after the services of the doctor ceased, as required bv section 
24, where payments have been made under the provisions or the act.

The defendant in error contends that it was impossible for him 
to make any more specific and definite claim for the loss of the sight 
of his eye than he did make before he knew or had reason to believe 
that the sight would be lost; that the law does not require an impos­
sible thing to be done; that in a case where the injury at first appears 
slight but afterwards develops graver symptoms, the injury results 
when the diseased condition culminates; and that a claim made as 
soon as the loss of the eye was definitely ascertained was within the 
provisions of the act. Cases have been cited from Massachusetts 
and Nebraska holding that the time within which notice must be 
given or claim made runs from the culmination of the injury, and 
not from the physical accident which caused it. (Brown's case, 228 
Mass. 31, 116 N. E. 897; Johansen v. Union Stockyards Co., 99 Neb. 
328, 156 N. W. 511 [Bui. No. 224, p. 340].) The statutes construed 
in those cases referred to the injury for determining the time of 
giving notice or making claim. On the other hand, the Supreme 
Court of Michigan, whose statute also provides for notice within a 
certain time after the happening of the injury, holds the time to run 
from date of the accident. (Cooke v. Holland Furnace Co., 200 Mich. 
192, 166 N. W. 1013 [Bui. No. 258, p. 219].)

The legislature has seen fit to fix the time for making claim for 
compensation at six months after the accident. By another section 
of the statute, provision is made for reviewing the award and for 
reestablishing, increasing, diminishing, or ending the compensation 
if the disability of the employee shall have recurred, increased,
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diminished, or ended. These provisions are within the domain of 
legislative power, and the court is without authority to modify them. 
I f  they operate unjustly, the remedy is in the amendment of the law.

Workmen’s Compensation —  Compulsory System —  Exclusive 
State Fund— Election— Payment of Premiums— Camunas et al. v. 
New Y o rk  P. R. S. S„ Co., United States C ircu it Court of A p ­
peals, F irs t  C ircu it ( June S, 1919), 260 Federal Reporter, page 40.— 
The workmen’s relief commission, which administers the workmen’s 
compensation law of Porto Rico, in compliance with the provisions 
of said law, fixed the New York and Porto Rico Steamship Co.’s 
quota of the annual premium tax to be contributed to the State fund 
at $7,639.68. The steamship company protested, and in order to 
avoid criminal proceedings paid the first installment of the sum 
under protest. The company, appellee in the present proceedings, 
then sued for an injunction against the members of the workmen’s 
relief commission to restrain them from requiring it to file certain 
statements or reports and to prevent them from assessing any pre­
mium or quota to be paid by the company into the workmen’s relief 
fund. The United States district court granted the injunction, and 
the members of the workmen’s relief commission appealed. The 
company, which owns a dock at San Juan and employs about 75 
workmen, claimed that under the act it could elect whether or not it 
would be bound by the act and that having elected not to accept the 
act its provisions could not be enforced against it. In reversing the 
decision of the district court and dismissing the injunctions the court 
declared that the Porto Rico act was compulsory and that the com­
pany could be required to pay the legally assessed premiums. The 
opinion is, in part, as follows:

The gist of the district court’s decision was that the Porto Rican 
Legislature had enacted an elective, and not a compulsory, workmen’s 
compensation act, so far as employers are concerned, and that there­
fore the Porto Rican officials should be enjoined from enforcing the 
act as against a rejecting employer.

In considering the problems thus presented it is desirable to have 
in mind the legislative and constitutional status of compulsory work­
men’s compensation acts when this act was passed. It is a matter of 
general knowledge that for many years courts, lawyers, and legisla­
tors were divided in their opinion as to the constitutionality of com­
pulsory workmen’s compensation acts.

This question finally reached the Supreme Court of the United 
States in the two cases of New York Central R. R. Co. v. White, 
243 U. S. 188, 37 Sup. Ct. 247 [Bui. No. 224, p. 232], and Mountain 
Timber Co. v. Washington, 243 U. S. 219, 37 Sup. Ct. 260 [Bui. No. 
224, p. 252]. The decision was in favor of the constitutionality of 
compulsory workmen’s compensation acts.
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Under section 1 of the act of 1916, which is left unchanged by the 
amendment of 1917, a trust fund is created, starting with an ap­
propriation of $25,000 from the treasury of Porto Rico, and there­
after based upon insurance premiums levied upon employers who do 
not elect to reject the benefits of the act by filing with the workmen’s 
relief commission a written statement expressing such election.

But the next Porto Rican Legislature that convened after the 
Supreme Court of the United States had in the above-cited cases 
held compulsory compensation acts constitutional passed the act in 
question of February 25, 1918. This is a new act. By section 32 all 
laws and parts of laws in conflict therewith are repealed. It does 
not purport to be an amendment of the old acts.

Section 7 requires “ every employer subject to the provisions of 
this act * * * to report to the workmen’s relief commission as 
soon as possible, within a period of five days from the date of the 
accident, all injuries suffered by his employees in the course of their 
employment.” The words “ subject to the provisions of this act” 
are given full effect, if applied only to employers employing not less 
than three laborers. There is nothing in these words indicating an 
(lection open generally to all employers. Refusal or neglect of an 
employer to make such report is punishable by a fine of from $25 
to $50.

It is apparent that the act of 1918 is, as to all employees, except­
ing only the classes specifically excluded under section 2 and the 
victims of accidents caused by illegal acts or gross negligence given 
an option under section 21, compulsory. All rights of action against 
employers existing under the old law are, $s to the great mass of 
victims of industrial accidents, taken away. Whatever the right 
of employers to elect, employees are limited to such remedies as the 
new act affords for compensation under the plan provided; and this 
compensation is to be paid from the treasury of Porto Rico, The 
great mass of victims of ordinary industrial accidents in Porto Rico 
are thus cut off by this act from their former rights against their 
employers, and are given in lieu thereof a right to claim compensa­
tion from the public treasury.

The commission also contended that the injunction should not 
issue, because the company had an adequate remedy at law and was 
not subjected to irreparable injury by the collection of the tax. This 
the court agreed to, saying that the Government of Porto Rico had 
taken over the liabilities of the company for accidents to its em­
ployees; further, if there were only reasonable doubt, a Federal 
court ought not to interfere with the operation of the law whose 
function it was to secure to the treasury of Porto Rico funds essen­
tial to the performance of the public duties of the government, and 
that the statute affords full relief for any unlawful assessment that 
might be, made under it.

The decree of the district court was therefore reversed, and the 
bill ordered dismissed, with costs to the appellants.
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Workmen’s Compensation— Constitutionality of Statute— Ab­

rogation OF CoMMON-LAW K lG H TS OF ACTION AND DEFENSE---COM­
MISSION as a Judicial Body—Shea v. North-Butte Mining Co., Su­
preme Court of Montana (Mar. 8, 1919), 179 Pacific Reporter, page 
499.— Murfcy Shea was in the employ of the defendant and was in­
jured while at his work. He brought suit in an action for damages, 
and the defendant demurred to the complaint on the ground that 
the case was covered by the workmen’s compensation act and that a 
common law suit for damages would not lie. The demurrer was 
sustained by the lower court and the plaintiff Shea took a default 
and appealed on the ground that the workmen’s compensation act is 
unconstitutional. In considering this argument Chief Justice 
Brantly rendered an opinion upholding the act, extracts from which 
are as follows:

Our own statute is elective. While it has been criticized that the 
schedule of rates of compensation provided for by it is not sufficiently 
liberal, and also on the ground that it makes an unwise and unjust 
discrimination against the dependents of aliens, yet that it operates 
more justly and satisfactorily than the old system is demonstrated by 
the fact that as soon as it became operative, on July 1, 1915, the 
great body of employers as Avell as employees in the various in­
dustries in the State accepted its provisions, and have since been sub­
ject to them, as administered by the industrial accident board created 
by the act for that purpose.

Under these circumstances, the rule that an act of the legislature 
will not be declared invalid because it is repugnant to some pro­
visions of the constitution, unless its invalidity is made to appear 
beyond a reasonable doubt, applies with peculiar force.

It is said that the act is repugnant to section 6 of article 3 of the 
constitution, which declares that “ courts of justice shall be open to 
every person, and a speedy remedy afforded for every injury of per­
son, property, or character; and that right and justice shall be ad­
ministered without sale, denial, or delay.”

It is true that the legislature can not destroy vested rights. Where 
an injury has already occurred for which the injured person has a 
right of action the legislature can not deny him a remedy. But at 
this late day it can not be controverted that the remedies recognized 
by the common law in this class of cases, together with all rights 
of action to arise in the future, may be altered or abolished to the 
extent of destroying actions for injuries or death arising from 
negligent accident, so long as there is no impairment of the rights 
already accrued. This necessarily follows from the proposition, well 
established by the courts everywhere, that no one has a vested right 
in any rule of the common law. The technical defenses recognized 
by it in this class of cases, viz., contributory negligence, assumption 
of risk, etc., may be abolished or modified without transcending any 
constitutional guaranty. [Cases cited.]

This being so, there is no reason why technical rights of action 
arising out of the negligence of the employer may not be abolished 
by the legislature in the same way. And so it is held by the courts

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



330 DECISIONS OF COURTS AFFECTING LABOR.

of those States which have enacted compensation laws made com­
pulsory, as in New York and Washington. I f  this is so, for a much 
stronger reason may it be asserted that there can be no objection 
to a compensation law which becomes binding upon the employer 
and employee at their election, but not otherwise. By way of induce­
ment to the employer to accept the act, it is provided that if he 
refrains the technical common law defenses shall not be available to 
him. As an inducement to the employee, his guaranty of compen­
sation for any injury arising out of his employment becomes abso­
lute, whereas, if he refuses to do so, he still has his action at law 
subject to all the common law defenses. The employer can not 
object because he has by his affirmative act elected to waive all ob­
jections to the extent of his liability and his obligation to make com­
pensation. The employee cannot thereafter object if he fails to give 
the required notice of his refusal to accept the conditions imposed.

The difference in the modes by which they may indicate their elec­
tion is not objectionable on the constitutional ground that it dis­
criminates against either employee or employer.

The former is not in this case making any complaint; the latter 
can not complain because it was competent for him to waive the ad­
vantage of any provision of law which was intended solely for his 
benefit, so long as the waiver did not violate public policy.

It is argued that the act is invalid in that it constitutes the indus­
trial accident board a court, whereas the whole judicial power of the 
State is vested in the courts enumerated in section 1 of article 8 of 
the constitution. Several of its provisions are cited as evidencing 
the fact that the functions of this body are judicial. The fallacy of 
this contention is fully demonstrated by the case of Cunningham v. 
Northwestern Imp. Co. (44 Mont. 196, 119 Pac. 554). That case is 
decisive of counsel’s contention. It is true that many of the func­
tions of the board are judicial in character; but that it is not vested 
with judicial power in the sense in which that expression is used in 
the constitution becomes clear upon a moment’s consideration. As 
used in the constitution, the expression “ judicial power ” means “ the 
power of a court to decide and pronounce judgment and carry it into 
effect between persons and parties who bring a ^ase before it for de­
cision.” (Miller on the Constitution, 314.) This power the board does 
not possess. It was created as a purely administrative bocly. It may 
hear evidence to enable it to make an award in a particular case, and 
to that end may call witnesses; but it is without power to render an 
enforceable judgment, and its determinations and awards are not 
enforceable by execution or other process until a judgment has been 
entered therein on appeal to a regularly constituted court. [Cases 
cited.]

The other contentions made by counsel are that the act denies a 
jury trial, and that it violates the clause of the fourteenth amend­
ment to the Constitution of the United States guaranteeing to the 
citizen the equal protection of the laws. What we have said above in 
discussing the other questions heretofore determined disposes of 
these contentions.

W o r k m e n ’ s C o m p e n s a t i o n — C o n s t i t u t i o n a l i t y  o f  S t a t u t e — A l ­

t e r n a t i v e  R e m e d i e s — T a k i n g  P r o p e r t y  W i t h o u t  “  D u e  P r o c e s s  o f  

L a w ”—Arizona Copper Co. ( L td .), v. Hammer, United States Su~
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preme Court (June 9, 1919), 39 Supreme Court Reporter, page 553.—■ 
Five cases were brought up and heard by the Supreme Court to­
gether, each of them contesting t the constitutionality of the Arizona 
workmen’s compensation law (ch. 14, Laws of 1912, 1st special ses­
sion). In each case the injured employee was engaged in a hazardous 
employment at the time of the injury, and in each case he was suc­
cessful in recovering compensation* The respective defendants 
brought these writs of error to the Supreme Court. The chief ground 
for attacking the constitutionality of the statute is that it violates the 
fourteenth amendment to the United States Constitution in that it is 
alleged to deprive the defendants of their property without “ due 
process of law.” In upholding the statute Mr. Justice Pitney, 
speaking for the court, used, in part, the following language:

We have been called upon recently to deal with various forms of 
workmen’s compensation and employers’ liability statutes. These 
decisions have established the propositions that the rules of law con­
cerning the employer’s responsibility for personal injury or death of 
an employee arising in the course of the employment are not beyond 
alteration by legislation in the public interest; that no person has a 
vested right entitling him to have these any more than other rules 
of law remain unchanged for his benefit ; and that, if we exclude ar­
bitrary and unreasonable changes, liability may be imposed upon the 
employer without fault, and the rules respecting his responsibility 
to one employee for the negligence of another and respecting con­
tributory negligence and assumption of risk are subject to legislative 
change.

The principal contention is that the Arizona employers’ liability 
law deprives the employer of property without due process of law, 
and denies to him the equal protection of the laws, because it imposes 
a liability without fault, and, as is said, without equivalent pro­
tection.

In effect, the statute requires the employer, instead of the employee, 
to assume the pecuniary risk of injury or death of the employee at-* 
tributable to hazards inherent in the employment and due to its con­
ditions and not to the negligence of the employee killed or injured. 
In determining whether this departure from the previous rule is so 
arbitrary or inconsistent with the fundamental rights of the employer 
as to render the law repugnant to the fourteenth amendment, it is 
to be borne in mind that the matter of the assumption of the risks of 
employment and the oonsequences to flow therefrom has been regu­
lated time out of mind by the common law, with occasional statutory 
modifications.

We are unable to say that the employers’ liability law of Arizona, 
in requiring the employer in hazardous industries to assume—so far 
as pecuniary consequences go—the entire risk of injury to the em­
ployee attributable to accidents arising in the course of the employ­
ment and due to its inherent conditions, exceeds the bounds of per­
missible legislation or interferes with the constitutional rights of the 
employer. The answer that the common law makes to the hardship 
of requiring the employee to assume all consequences, both persona[ 
and pecuniary, of injuries arising out of the ordinary dangers of tlie4
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occupation, is that the parties enter into the contract of employment 
with these risks in view, and that the consequences ought to be, and 
presumably are, taken into consideration in fixing the rate of wages. 
[Cases cited.] In like manner the employer, if required—as he is by 
this statute in some occupations—to assume the pecuniary loss arising 
from such injury to the employee, may take this into consideration in 
fixing the rate of wages; besides which he has an opportunity, which 
the employee has not, to charge the loss as a part of the cost of the 
product of the industry.

There is no question here of punishing one who is without fault. 
That, we may concede, would be contrary to natural justice. The 
statute requires that compensation shall be paid to the injured work­
man or his dependents, because it is upon them that the first brunt 
of the loss falls; and that it shall be paid by the employer, because he 
takes the gross receipts of the common enterprise, and by reason of 
his position of control can make such adjustments as ought to be and 
practically can be made, in the way of reducing wages and increasing 
the selling price of the product, in order to allow for the statutory 
liability. There could be no more rational basis for a discrimina­
tion ; and it is clear that in this there is no denial of the “ equal pro­
tection of the laws.”

Under the “ due process ” clause, the ultimate contention is that 
men have an indefeasible right to employ their fellow men to work 
under conditions where, as all parties know, from time to time some 
of the workmen inevitably will be killed or injured, but where no­
body knows or can know in advance which particular men or how 
many will be the victims, or how serious will be the injuries, and 
hence no adequate compensation can be included in the wages; and 
to employ them thus with the legitimate object of making a profit 
above their wages if all goes well, but with immunity from particu­
lar loss if things go badly with the workmen through no fault of 
their own, and they suffer physical injury or death in the course of 
their employment. In view of the subject matter, and of the public 
interest involved, we can not assent to the proposition that the rights 
of life, liberty, and property guaranteed by the fourteenth amend­
ment prevent the States from modifying‘that rule of the common 
law which requires or permits the workingman to take the chances 
in such a lottery.

The act—assuming, as we must, that it be justly administered— 
adds no new burden of cost to industry, although it does bring to 
light a burden that previously existed, but perhaps was unrecog­
nized, by requiring that its cost be taken into the reckoning. The 
burden is due to the hazardous nature of the industry, and is in­
evitable if the work of the world is to go forward. What the act 
does is merely to require that it shall be assumed, to the extent of a 
pecuniary equivalent of the actual and proximate damage sustained 
by the workman or those near to him, by the employer—by him 
who organizes the enterprise, hires the workmen, fixes the wages, 
sets a price upon the product, pays the costs, and takes for his 
leward the net profits, if any.

Jt is insisted that the Arizona system deprives employers of 
property without due process of law and denies them equal pro­
tection because it confers upon the employee a free choice among
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several remedies. In Consolidated Arizona S. Co. v. Ujaek, 15 Ariz. 
382, 384, 139 Pac. 465, 466 [Bui. No. 169, p. 109], the supreme court 
of the State said:

“ Under the laws of Arizona, an employee who is injured in the 
course of his employment has open to him three avenues of redress, 
any one of which he may pursue according to the facts of his case. 
They are: (1) The common-law liability relieved of the fellow-ser- 
vant defense and in which the defenses of contributory negligence 
and assumption of risk are questions to be left to the jury. (Const. 
4, 5, art 18.) (2) Employers’ liability law, which applies to hazard­
ous occupations where the injury or death is not caused by his own 
negligence. (Const. 7, art. 18.) (3) The compulsory compensation 
law, applicable to especially dangerous occupations, by which he 
may recover compensation without fault upon the part of the em­
ployer. (Const. 8, art. 18.)”

It is said by counsel that the compensation act, because it limits 
the recovery, never is resorted to in practice unless the employee has 
been negligent, and hence is debarred of a remedy under the liability 
act. But it is thoroughly settled by our previous decisions that a 
State may abolish contributory negligence as a defense, and election 
of remedies is an option very frequently given by the law to a person 
entitled to an action; an option normally exercised to his own ad­
vantage, as a matter of course. Judgments affirmed.

Mr. Justice McKenna prepared a dissenting opinion, in which Chief 
Justice White, Mr. Justice Van Devanter, and Mr. Justice McRey- 
nolds concurred; Mr. Justice McReynolds also dissented specially, 
the Chief Justice, Mr. Justice McKenna, and Mr. Justice Van De­
vanter concurring therein. Mr. Justice Holmes concurred in the 
majority opinion in a separate opinion, giving additional reasons for 
upholding the law, and in this Mr. Justice Brandeis and Mr. Justice 
Clarke concurred. The dissents were based on the unrestricted lia­
bility to which the employer was exposed at the employee’s option.

Mr. Justice McKenna began by recognizing the established doc­
trines of compensation for injuries as stated by the court in cases 
when other laws were before it. Accepting their validity, he con­
tinued :

The Arizona law has no resemblance to them. It is a direct 
charge of liability upon the employer for death or injury incurred 
in his employment, he being without fault. Its remedies are the 
ordinary legal remedies; its measure of relief, however, has in it 
something more than the ordinary measures of relief, certainly not 
those of the compensation laws, nor is it as considerate and guarded 
as they. I f  its validity, therefore, can be deduced from the cases 
explanatory of those laws, it can be done only by bringing its in­
stances and theirs under the same generalization; that is, that it is 
competent for government to charge liability and exempt from re­
sponsibility according as one is employer or employee, there being 
no other circumstance than that relation. In other words, there is a 
clear discrimination, a class distinction with its legal circumstances
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and, I may say, invidious circumstances, in view of some of the rea­
sons adduced in its justification.

But I pass this discrimination and return to the law as a violation 
of the employer’s rights considered absolutely and abstractly. It 
seems to me to be of the very foundation of right—of the essence of 
liberty as it is of morals—to be free from liability if one is free from 
fault. Consider what the employer does: He invests his money in 
productive enterprise—mining, smelting, manufacturing, railroad­
ing—he engages employees at their request and pays them the wages 
they demand; he takes all the risks of the adventure. Now there is 
put upon him an immeasurable element that may make disaster 
inevitable.

Mr. Justice McReynolds pointed out at length the differences be­
tween the Arizona statute and a compensation law proper, as he 
regarded it.

The employer is not exempted from any liability formerly im­
posed ; he is given no quid pro quo for his new burdens; the common- 
law rules have been set aside without a reasonably just substitute. 
The prescribed responsibility is not u to contribute reasonable 
amounts according to a reasonable and definite scale by way of com­
pensation for the loss of earning power arising from accidental in­
juries,” but is unlimited, unavoidable by any care, incapable of fairly 
definite estimation in advance, and enforceable by litigation probably 
acrimonious, long drawn out, and expensive.

W orkmen’s Compensation— Constitutionality o f  Statute—  
Class Legislation— Right t o  Jury Trial— Due Process o f  Law—  
Minors— F e e s  for Judges— Scott v. Nashville B ridge Co., Supreme 
Court of Tennessee (June 22, 1920), 223 Southwestern Reporter, 
page — The plaintiff, Scott, was injured while in the employ 
of the bridge company. The injury occurred in October, 1919, 
the workmen’s compensation act having gone into effect on July 1. 
Scott, however, ignored this law and brought a common-law suit 
for damages in the circuit court of Davidson County to obtain 
redress for his injuries. The bridge company made a special plea 
setting up the compensation act as a bar to the suit; Scott demurred 
to this plea and the demurrer was overruled. TJie facts were then 
agreed upon and the court rendered judgment in favor of the de­
fendant employer. Scott appealed, contending that the Tennessee 
workmen’s compensation act was unconstitutional. The court, how­
ever, upheld the constitutionality of all but the thirty-second section 
of the act. The opinion is in part as follows:

The sole question involved in this case is the constitutionality of 
chapter 123 of the Public Acts of the General Assembly of 1919, com-i 
monly known as the “ 'workmen’s compensation act.”
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As to appellant’s contention that the act is coercive because it 

deprives the employer of his common-law defenses if he elects not 
to accept the act, we do not think that the power of the legislature 
to abolish these common-law defenses can be seriously questioned. 
These defenses are creatures of judicial opinion, and are not guar­
anteed or protected by the constitution. This being true, the legis­
lature may modify or abolish them, as it sees fit. Their complete 
abolition does not render the act in question compulsory as to 
employers.

The court next disposed of contentions based on the alleged dis­
crepancy between the body of the act and its title, contrary to the 
constitution, rejecting these contentions. Continuing, it said:

It is next insisted that the act violates section 8 of article 11 of 
the State constitution because: (1) Coal mine operators and their 
employees are exempted from the operation of the act while all other 
mine operators and their employees are included; and (2) the act 
exempts domestic and agricultural servants, casual employees, and 
all other industries having less than 10 regular employees. The 
contention is that this classification is arbitrary, unreasonable, and 
discriminatory.

It has been held by this court that when the classification made 
and stated in a statute is challenged, if any state of facts reasonably 
can be conceived that would sustain it, the existence of that state of 
facts at the time the law was enacted must be assumed. It is also 
the rule that one who assails the classification contained in a statute 
has the burden of showing that it does not rest on any reasonable 
basis, but is essentially arbitrary. [Motlow v. State, 125 Tenn. 547, 
145 S. W. 177, and other cases cited.]

It is the general rule that statutes public in their character, and 
otherwise unobjectionable, may extend to all citizens or be confined 
to particular classes [citing laws regulating motor vehicles, coal 
mines and boiler inspection, which have been upheld].

Other acts could be cited, but this is sufficient to show that the 
legislature, for obvious reasons, has classified coal mining in a class 
by itself because it is attended with risks and dangers which dis­
tinguish it from all other mining industries.

It is next insisted that the act is violative of section 6 of article 1 
of the State constitution, because it denies trial by jury. The section 
of the constitution referred to provides:

“ That the right of trial by jury shall remain inviolate, and no 
religious or political test shall ever be required as a qualification for 
jurors.”

Section 32 of the act in question provides:
“ The cause [claim for compensation] shall be heard by the circuit 

judge without a jury and as other non jury civil cases are heard in 
the circuit court. Neither party shall have the right to demand a 
jury.”

The constitutional provision above referred to only protects the 
right of trial by jury as it existed at common law. The act in question 
confers rights and remedies that were unknown to the common law. 
The act is elective. If the employee accepts the provision of the
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act it thereby becomes a part of his contract of employment, and he 
waives his right to trial by jury and accepts the compensation and 
remedies provided by the act. A jury may be waived by parties 
falling within the provisions of the workmen’s compensation act by 
their voluntary acceptance of the terms of said act. It has been 
invariably held that, under the voluntary or elective workmen’s com­
pensation acts, parties, by accepting the act, waive the right to a 
jury trial; hence there is no deprivation of that right. [Hawkins v. 
Beakley (D. C.) 220 Fed. 378 (sustaining the Iowa act), and other 
cases cited.]

It is next insisted that the act violates section 17 of article 1 of 
our State constitution, which reads as follows:

“ That all courts shall be open, and every man, for any injury done 
him in his lands, goods, person, or reputation shall have a remedy by 
due course of law and right and justice administered without sale, 
denial, or delay.”

It is insisted by plaintiff that the act closes the courts to him 
that were open prior to its passage, and' denies him a remedy by due 
course of law. We do not think such is the effect of the act. The 
provision of section 17 of article 1 of our State constitution is a 
mandate to the judiciary and was not intended as a limitation of the 
legislative branch of the Government.

It is next insisted that the act violates the fourteenth amendment 
of the Federal Constitution, because it deprives the plaintiff of his 
property without due process of law.

This question was settled adversely to the contention of the plain­
tiff in New York Central Railroad Co. v. White (243 U. S. 188, 
37 Sup. Ct. 188 [Bui. No. 224, p. 232], and the case of Arizona Cop­
per Co. v. Hammer, 250 U. S. 400, 39 Sup. Ct. 553 [p. 330].

It is next said that the act is unconstitutional, in that it under­
takes to make an election for and a binding contract upon a minor 
employee, when, by reason of such minority, he is unable to make 
such election or contract.

However, we think there is no question as to the power of the 
legislature to endow minors with the right to make contracts other­
wise lawful, and after he has been so endowed he becomes, for the 
purpose of the act, an adult, or at least on the same plane. It was 
expressly so ruled in the case of Borgnis v. Falk Co., 147 Wis. 327, 
133 N. W. 209.

It is next said that the act is unconstitutional because it violates 
section 7 of article 6 of our State constitution. This section of the 
constitution is as follows:

“ The judges of the supreme or inferior courts shall, at stated 
times, receive a compensation for their services, to be ascertained by 
law, which shall not be increased or diminished during the time for 
which they are elected. They shall not be allowed any fees or per­
quisites of office nor hold any office of trust or profit under this State 
or the United States.”

Section 32 of the act provides as follows:
“ For acting in each of such cases which is contested or litigated 

the county judge or chairman of the county court shall receive a fee 
of $5, which shall be taxed as a part of the costs of the case against 
the unsuccessful party. For entering all orders, settlements, or com­
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promises of claims which are not controverted or litigated the county 
judge or chairman of the county court shall receive as compensation 
a fee of two ($2) dollars, which shall be taxed equally against both 
parties.”

The county judge is a judge of an inferior court, within the mean­
ing 6f the above-quoted section of the constitution, and his salary as 
judge can neither be increased nor diminished during the term for 
which he is elected.

We are of the opinion, therefore, that this provision of the act is 
unconstitutional and void, but we are further of the opinion that this 
infirmity in the act does not affect the validity of the entire act. We 
think the provision allowing a fee to the county judge or chairman 
for acting in certain cases may be elided. It is a well-settled rule of 
law that where the provisions of a statute are severable and distinct 
the unconstitutionality of one or more provisions will not vitiate 
those that are valid and constitutional.

The concluding contention of the plaintiff was that the provision 
of section 25 of the act which suspends benefits during the refusal of 
the claimant to submit to medical examination or accept medical treat­
ment is unconstitutional. As to this the court said :

The plaintiff does not undertake to point out what provision of 
the constitution is violated by the provisions of section 25. We do 
not think it violates any section of the constitution.

The act was therefore upheld, with the exception of section 32, 
relating to the fees provided for the county judge or chairman of the 
county court.

Workmen’s Compensation —  Constitutionality o f  Statute —  
Classification— Hazardous Employments— State ex rel. Amerland 
v. Hagan et al., Supreme Court of North Dakota (Oct. 25, 1919), 175 
Northwestern Reporter, page 372.—Amerland, the relator, is a pri­
vate citizen engaged in the real estate and loan business at Fargo and 
employs two clerks whose sole duties are to keep books, write letters, 
and similar general office work. Invoking the original jurisdiction 
of the Supreme Court of North Dakota, Amerland brought suit to 
restrain Hagan, the commissioner of agriculture and labor, who is 
intrusted with the administration of the workmen’s compensation 
law (Laws 1919, ch. 162), from enforcing the act in so far as he is 
concerned for the reasons that the act is unconstitutional and that 
the relator does not come within the provisions of the act. The title 
of the act states that it applies to hazardous employments. Amer­
land, the relator, declares he does not properly come within the pro­
visions of the act, as his work is only clerical and his employees do 
only office work and that work, not being hazardous, can not be in­
cluded under the law. He also states that the law is an unreasonable 
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. exercise of the police powers of the State and that it is an unreason­
able exercise of the legislative power to include an occupation among 
hazardous occupations which in fact is nonhazardous. He further 
alleged that the act was unconstitutional because it deprived him of 
his property without due process of law and because it interfered 
with his right of freedom to contract*

The attorney general appeared in behalf of the compensation bu­
reau and filed a motion to dismiss. One of the members of the bureau 
who is an attorney also appeared for the bureau and filed a return in 
the nature of a demurrer. After fully discussing the petition of the 
relator the supreme court dismissed the action. Judge Bronson, ren­
dering the opinion of the court, said in part:

It is clear from the terms of the act that the term u employer ” 
includes a person engaged in a hazardous employment; that the term 
“ employee ” includes a person engaged in a hazardous employment 
under a contract of hire in the trade, business, profession, or occu­
pation of his employer; that a “ hazardous employment ” is an em­
ployment of such employee by-such employer in the business of such 
employer. In terms, therefore, the act covers the employment and 
the business of the relator as a hazardous employment. Under the 
act in question the employment of the relator is termed hazardous. 
The relator alleges that his employment is nonhazardous; this is 
denied by the respondents. The relator makes no record to prove 
that in fact the employment in question is nonhazardous. This court 
accordingly will not accept as conclusive, or even as a presumption, 
that the mere alleged declaration of the relator that his employment 
is nonhazardous overrides the legislative declaration, or proves 
thereby the arbitrary character of said legislative declaration. It is 
fairly well settled that the court will only hear objections to the con­
stitutionality of laws from those who are themselves affected by its 
alleged unconstitutionality in the feature complained of,

Within recent years—in fact, within the last decade—the police 
powers of the State, as well as Federal legislation, have been applied 
to the problem of adequately enacting legislative rules and regula­
tions for the protection of workmen. Now in a large number of 
States compensation acts of various kinds have been enacted, pro­
ceeding in the beginning more upon the elective or even private 
insurance plan to the later and now increasing compulsory State 
insurance plans.

No longer is it regarded without the police powers of the State to 
provide for compulsory insurance to protect workmen and their 
families from the hazard of modern industry. No longer is it con­
sidered that mere novelty in legislation is a constitutional objection.

But, again, it is argued that a proper exercise of the police powers 
does not warrant a legislative declaration that an employment is 
hazardous which in fact is nonhazardous. The question* of whether 
compensation insurance may properly cover nonhazardous employ­
ments, if they may be so termed, is not before this court. The act 
involved concerns hazardous employments. The act by definition de­
fines the classes that fall within the term “ hazardous employment,” 
The employment of the relator falls within the definition given.
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Strenuously the relator contends that his business is nonhazarclous 
and his employees are without risk.

Common observation, as well as ordinary reasoning, readily dis­
closes that even the clerk or stenographer in the modern office, en­
gaged in the course of his occupation, incurs risks vastly different 
from those applicable to similar situations in the comparatively simi­
lar business conditions that existed when the common-law principles 
concerning the law of negligence arose and were made applicable. 
His employment subjects him to possible risks on every side. It is 
possible to conceive that the employees of the relator are subject to 
risk, not only from dangers within the modern office building while 
at work, from apparatus and instrumentalities used by the employee, 
but also from injuries that may occur proceeding from without, such 
as through faulty construction of the building, such as in injury that 
occurred in Chicago through a ship of the air crashing through the 
roof. His employee may be injured while on duty wending his way 
through the crowds on the street, or while ascending to his work on 
the elevator.

It is no answer to state that this might likewise occur to one who 
is not so engaged or employed. It may likewise occur to one who is 
not engaged in an extrahazardous employment. It therefore is not 
within the province of this court to state as a matter of law that 
the employment of the relator is nonhazardous, which the legislature 
has declared to be hazardous. As a matter of law this court is not 
in the position to declare that it is not within the legislative province 
to classify the business of the relator as possessing elements of 
hazard.

Workmen’s Compensation — Constitutionality of Statute —  
Equal Protection of th e  Laws— Election— Middleton v. Texas 
Power & L igh t Company, Supreme Court of the United States (Mar. 
3, 1919), 39 Supreme Cou7‘t Reporter, page 227.— While in the em­
ploy of the light company, Middleton received serious personal in­
juries through the bursting of a steam pipe due to the negligence of 
his employer and its agents. Middleton sued for damages and the 
defendant interposed as a defense the Texas workmen’s compensa­
tion act, to which the plaintiff Middleton excepted. His exception 
was overruled and the action was dismissed. On appeal to the court 
of civil appeals the decision was reversed, but on rehearing constitu­
tional questions were certified to the Supreme Court of the State, 
which declared in favor of the dismissal of the action, and the court 
of civil appeals accordingly changed its decision. Writ of error was 
then taken to the United States Supreme Court on the constitution­
ality of the statute. Mr. Justice Pitney delivered the opinion of the 
court in favor of the constitutionality of the statute.

The law of Texas excludes certain classes of workers from its cov­
erage, and the contention was made that this rendered the law dis­
criminatory and invalid. The nature of these exclusions, and the
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opinion that they were not unconstitutional, are set forth in the 
following quotations:

Of course plaintiff in error, not being an employee in any of the 
excepted classes, would not be heard to assert any grievance they 
might have by reason of being excluded from the operation of the 
act. But plaintiff in error sets up a grievance as a member of a class 
to which the act is made to apply.

However, we are clear that the classification can not be held to be 
arbitrary and unreasonable. The Supreme Court of Texas in sus­
taining it said (108 Tex. 110-111) : “ Employees of railroads, those 
of employers having less than five employees, domestic servants, 
farm laborers and gin laborers1 are excluded from the operation of 
the act, but this was doubtless for reasons that the legislature deemed 
sufficient. The nature of these several employments, the existence of 
other laws governing liability for injuries to railroad employees, 
known experience as to hazards and extent of accidental injuries to 
farm hands, gin hands, and domestic servants, were all matters no 
doubt considered by the legislature in exempting them from the oper­
ation of the act. Distinctions in these and other respects between 
them and employees engaged in other industrial pursuits may, we 
think, be readily suggested. We are not justified in saying that the 
classification was purely arbitrary.”

There is a strong presumption that a legislature understands and 
correctly appreciates the needs of its own people, that its laws are 
directed to problems made manifest by experience, and that its dis­
criminations are based upon adequate grounds. The equal protec­
tion clause does not require* that State laws shall cover the entire 
field of proper legislation in a single enactment.

The burden being upon him who attacks a law for unconstitution­
ality, the courts need not be ingenious in searching for grounds of 
distinction to sustain a classification that may be subjected to criti­
cism. But in this case adequate grounds are easily discerned. As 
to the exclusion of railroad employees, the existence of the Federal 
employers’ liability act of April 22, 1908 (ch. 149, 35 Stat. 65; ch. 
143, 36 Stat. 291), applying exclusively as to employees of common 
carriers by rail injured while employed in interstate commerce, estab­
lishing liability for negligence and exempting from liability in the 
absence of negligence in all cases within its reach (New York Central 
R. R. Co. v, Winfield, 244 U. S. 147, 37 Sup. Ct. 546 [Bui. No. 246, 
p. 260] ; Erie R. R. Co. v. Winfield, 244 U. S. 170, 37 Sup. Ct. 556 
[Bui. No. 246, p. 265]), and the difficulty that so often arises in de­
termining in particular instances whether the employee was em­
ployed in interstate commerce at the time of the injury (see Pedersen 
v. Del., Lack. & West. R. R., 229 U. S. 146, 33 Sup. Ct. 648 [Bui. No. 
152, p. 85] ; North Carolina R. R. Co. v. Zachary, 232 U. S. 248, 34 
Sup. Ct. 305; Illinois Central R. R. v. Behrens, 233 U. S. 473, 34 Sup. 
Ct, 646, etc.), reasonably may have led the legislature to the view 
that it would be unwise to attempt to apply the new system to rail­
road employees, in whatever kind of commerce employed, and that 
they might better be left to common-law actions with statutory modi­

1 The law as amended in 1917 includes gin laborers; also employers of three or more 
employees.
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fications already in force (Vernon’s Sayles’ Texas Civ. Stat. 1914, 
Arts. 6640-6652), and such others as experience might show to be 
called for.

The exclusion of farm laborers and domestic servants from the 
compulsory scheme of the New York workmen’s compensation act 
was sustained in New York Central E. E. Co. v. White, 243 U. S. 
188, 37 Sup. Ct. 247 [Bui. No. 224, p. 232], upon the ground that the 
legislature reasonably might consider that the risks inherent in those 
occupations were exceptionally patent, simple, and familiar. The 
same result has been reached by the State courts generally. Similar 
reasoning may be applied to cotton gin laborers in Texas; indeed, it 
was applied to them by the supreme court of that State, as we have 
seen. And the exclusion of domestic servants, farm laborers, casual 
employees, and railroad employees engaged in interstate commerce 
was sustained in Mathison v. Minneapolis Street Ey. Co., 126 Minn. 
286, 148 N. W. 71 [Bui. No. 169, p. 318].

The exclusion of employees where not more than four or five are 
under a single employer is common in legislation of this character, 
and evidently permissible upon the ground that the conditions of 
the industry are different and the hazards fewer, simpler, and more 
easily avoided where so few are employed together; the legislature, 
of course, being the proper judges to determine precisely where the 
line should be drawn. Classification on this basis was upheld in 
Jeffrey Mfg. Co. v. Blagg, 235 U. S. 571, 35 Sup. Ct. 167 [Bui. No. 169, 
p. 203], and has been sustained repeatedly by the State courts.

The discrimination that results from the operation of the act as 
between the employees of different employers engaged in the same 
kind of work, where one employer becomes a subscriber and another 
does not, furnishes no ground of constitutional attack upon the 
theory that there is a denial of the equal protection of the laws. 
That the acceptance of such a system may be made optional is too 
plain for question; and it necessarily follows that differences arising 
from the fact that all of those to whom the option is open do not 
accept it must be regarded as the natural and inevitable result of a 
free choice, and not as a legislative discrimination. They stand upon 
the same fundamental basis as other differences in the conditions of 
employment arising from the variant exercise by employers and em­
ployees of their right to agree upon the terms of employment.

Stress is laid upon the point that the Texas act, while optional to 
the employer, is compulsory as to the employee of a subscribing em­
ployer. Our attention is not called to any express provision pro­
hibiting a voluntary agreement between a subscribing employer and 
one or more of his employees taking them out of the operation of 
the act; but probably such an agreement might be held by the 
courts of the State to be inconsistent with the general policy of the 
act; the supreme court, in the case before us, did not intimate that 
such special agreements would be permissible; and hence it is fair 
to assume that all who remain in the employ of a subscribing em­
ployer, with notice that he has provided for payment of compensa­
tion by the association or by an authorized insurance company, will 
be bound by the provisions of the act.

But a moment’s reflection will show the impossibility of giving 
an option both to the employer and to the employee and enabling
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them to exercise it in diverse ways. The provisions of the act 
show that the legislative purpose is that it shall take effect only 
upon acceptance by both employer and employee. The former 
accepts by becoming a subscriber; the latter by remaining in the 
service of the employer after notice of such acceptance. <■ And 
we see in this no ground for holding that there is a denial of the 
equal protection of the laws as between employer and employee. 
They stand in different relations to the common undertaking, and it 
was permissible to recognize this in determining how they should ac­
cept or reject the new system. The employer provides the plant, the 
organization, the capital, the credit, and necessarily must control 
and manage the operation. In the nature of things his contribution 
has less mobility than that of the employee, who may go from place 
to place seeking satisfactory employment, while the employer’s plant 
and business are comparatively, even if not absolutely, fixed in posi­
tion. Again, in order that the new scheme of compensation should 
be a success, the legislature deemed it proper, if not essential, that 
the payment of compensation to the injured employees or their de­
pendents should be rendered secure, and the losses to individual 
employers distributed, by a system of compensation insurance, 
in which it was deemed important that all employees of a given 
employer should be treated alike. Still further, there are reasons 
affecting the contentment of the employees and the discipline of 
the force, rendering it desirable that all serving under a common 
employer should be subject to a single rule as to compensation 
in the event of injury or death arising in the course of the em­
ployment. These and other considerations that might be suggested 
fully justified the legislative body of the State in determining that 
acceptance of the new system should rest upon the initiative of the 
employer, and that any particular employee who with notice of the 
employer’s acceptance dissented from the resulting arrangement 
should be required to exercise his option by withdrawing from the 
employment. The relation of employer and employee being a volun­
tary relation, it was well within the power of the State to permit 
employers to accept or reject the new plan of compensation, each 
for himself, as a part of the terms of employment; and in doing this 
there was no denial to employees of the equal protection of the laws 
within the meaning of the fourteenth amendment.

This disposes of all contentions made under the equal protection 
clause.

It is argued further that there is a deprivation of liberty and 
property without due process of law in requiring employees, will­
ingly or unwillingly, to accept the new system where their employer 
has adopted it. Of course there is no suggestion of a deprivation 
of vested property in the present case, since the law was passed 
in April and took effect in September, while the plaintiff’s in­
juries were received in the following December, after he had been 
notified of his employer’s acceptance of the act. What plaintiff 
has lost, therefore, is only a part of his liberty to make such contract 
as he pleased with a particular employer and to pursue his em­
ployment under the rules of law that previously had obtained fix­
ing responsibility upon the employer for any personal injuries the 
plaintiff might sustain through the negligence of the employer or 
his agents. But, as has been held so often, the liberty o f the
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citizen does not include among its incidents any vested right to 
have the'rules of law remain unchanged for his benefit. The law 
of master and servant, as a body of rules of conduct, is subject to 
change by legislation in the public interest. The definition of 
negligence, contributory negligence, and assumption of risk, the 
effect to be given to them, the rule of respondeat superior, the impo­
sition of liability without fault, and the exemption from liability in 
spite of fault—all these, as rules of conduct, are subject to legisla­
tive modification. And a plan imposing upon the employer re­
sponsibility for making compensation for disabling or fatal injuries 
irrespective of the question of fault, and requiring the employee to 
assume all risk of damages over and above the statutory schedule, 
when established as a reasonable substitute for the legal measure of 
duty and responsibility previously existing, may be made com­
pulsory upon employees as well as employers. (N. Y. Central R. R. 
Co. v. White, 243 U. S. 188; Mountain Timber Co. v. Washington, 
243 U. S. 219, 37 Sup. Ct. 260 [Bui. 224, p. 252].

All objections to the act on constitutional grounds being found 
untenable, the judgment under review is affirmed.

Workmen’s Compensation— Constitutionality of Statute— Ex­
traterritoriality—Procedure—Failure to Reject— Carl Hagen- 
beck & Great Wallace Show Co. v. Randall, Appellate Court of In ­
diana, D ivision No. 1 (Mar. 12, 1920), 126 Northeastern Reporter, 
page 501.— Randall was employed by the show company in Indiana 
under an oral contract of hire to take charge of a “privilege car,” in 
which he sold food and soft drinks and conducted games of chance. 
This contract of hire was reduced to writing in Ohio by an agree­
ment expressly stating that the forum of the contract was to be in 
the District of Columbia and that no workmen’s compensation law of 
any State through which the show passed or in which it performed 
was to govern or affect the parties. The show company was an In­
diana corporation with its principal place of business at Indianap­
olis. While the show train was moving over the Michigan Central 
Railroad from Michigan City, Ind., to Hammond, Ind., the train 
was wrecked in the State of Indiana, and Randall sustained injuries 
from which he died. His dependent mother brought proceedings for 
compensation and was granted an award by the industrial board 
under the workmen’s compensation act. From this award the em­
ployer appealed. The court affirmed the award and rendered the 
following decision:

By the workmen’s compensation act of 1915, the State of Indiana 
made sweeping changes in its laws relative to the rights and duties 
of the parties under an employment contract. A new public policy 
for the State was established; and it is a settled principle of the law 
that the public policy of a State is supreme, and, when once estab­
lished, will not, as a rule, be relaxed even on the ground of comity
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to enforce contracts which, though valid where made, contravene 
such policy. (Lake Shore etc. R. Co. v. Teeters, 166 Ind. 335, 77 
N. E. 599.)

The workmen’s compensation act of this State (secs. 2-4, 15, 
Acts 1910) specifically provides that every employer in the State is 
presumed to have accepted the provisions of the act, and to have 
agreed to be bound thereby, unless such employer, 30 days before the 
accident resulting in injury or death, shall have given notice of 
exemption, and that no contract can operate to relieve any employer 
of any obligation created by the act. It is not contended that ap­
pellant gave the required notice, or any notice whatever. Appel­
lant’s show and show train were brought into Indiana, and appel­
lant’s business was being conducted in Indiana, just as had been 
contemplated by the parties at the time the employment contract 
in question was executed, and Randall, at the time of his death, was 
in the line of his employment as provided by such contract. Under 
such circumstances the public policy of Indiana as established by her 
compensation law did not give way because the contract of employ­
ment had been made in Ohio. Appellant’s obligation under the 
Indiana act was superimposed upon the Ohio contract as a condition 
of its performance in this State. Appellant could not relieve itself 
of the statutory obligation by a foreign contract. The one way of 
exemption was by notice as provided by the act.

We therefore hold that the cause is governed by the Indiana work­
men’s compensation act. (Davidheiser v. Hay Foundry & Iron 
Works, 87 N. J. Law 688, 94 Atl. 309; Johnson v. Nelson, 128 Minn. 
158, 150 N. W. 620.)

Appellant does not attack the constitutionality of the workmen’s 
compensation act, but in its brief asserts that the award by the in­
dustrial board in this cause amounts to an impairment of appellant’s 
said contract of employment with Randall, in violation of section 10, 
article 1, of the Constitution of the United States, and that it de­
prives appellant of property, and denies it the equal protection of 
the laws, in violation of the fourteenth amendment of said Constitu­
tion. It is sufficient to say, in response to this complaint, that the 
constitutional prohibitions referred to do not extend to subjects 
affecting the general welfare of the public, and that the rights guar­
anteed by such constitutional provisions are subservient to the public 
welfare. (Grand Trunk etc. R. Co. v. City of South Bend, 174 Ind. 
203, 89 N. E. 885, 91 N. E. 809.)

W o r k m e n ’s C o m pen satio n— C o n stitu tio n a lity  of Statu te—  
P owers of C om m ission— P a y m e n t  to State  in  C ase  of D e a th  of 
E m ployee  W it h o u t  D ependents— Bryant, Commissioner of Labor, 
v. Lindsay et a lS u p re m e  Court of New Jersey (June 5, 1920), 110 
Atlantic Reporter, page 823.—On April 4, 1911, the State of New 
Jersey enacted a workmen’s compensation law, the administration 
of which rested with the courts. In 1918 (ch. 149) a workmen’s 
compensation bureau was established for the administration of this 
act. In the same year another act (ch. 203) was enacted providing
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that in cases where an employee was killed while working for his 
employer but left no dependents the employer would be required to 
pay the sum of $400, in addition to medical and burial expenses to 
the commissioner of labor to be used in the administration of the 
act under chapter 149, Acts of 1918, provided, had the employee 
left dependents they would have been entitled to compensation. The 
act also authorized the commissioner of labor to bring suit against 
a defaulting employer for the payment of the $400 in proper cases. 
This act is neither specifically declared to be an amendment of nor 
a supplement to the workmen’s compensation act, but it does specifi­
cally provide that it shall not apply to any employer who has 
not accepted the workmen’s compensation act. This action was 
brought by the commissioner of labor under chapter 203, Acts of 
1918, for the recovery of $400 alleged to be due from the defendant 
employer. The court declared the act unconstitutional and rendered 
judgment in favor of the defendant. The opinion of the court is 
in part as follows:

It will therefore be seen that the legislation in question amounts 
to this: That whereas, under the workmen’s compensation act, the 
liability of an employer in the case of an employee leaving no de­
pendents was limited to u expenses of last sickness and burial, the cost 
of burial, however, not to exceed $100” (see P. L. 1913, p. 306), the 
amended act now under consideration requires the employer to pay 
in addition to this the sum of $400, not for any expense connected 
with the injury, the sickness, or the burial of the deceased employee, 
but to the State commissioner of labor as a functionary designated to 
receive the money and to apply it as part of a fund to pay the ex­
penses of conducting the State labor bureau, another State agency. 
It is true that the State labor bureau is an agency expressly devoted 
to the investigation and settlement of questions arising under the 
workmen’s compensation act, but, for that matter, so is the court of 
common pleas, at least in part, and the infirmity of this legislation, 
which is strongly urged upon us by the defendants’ counsel, will ap­
pear somewhat more plainly if we consider that the act might as 
well have prescribed that the $400 should in each case be turned into 
the State or county treasury, to be used in helping to defray the 
salaries of the various judges of the courts of common pleas. It 
seems quite obvious that this is nothing more or less than a tax im­
posed for the purpose of supporting the expense of a State agency. 
The act, as we have said, does not pretend to be either a supplement 
or an amendment of the workmen’s compensation act; it is separate 
and distinct. Consequently it can not be supported upon the theory 
of a contract between employer and employee, conclusively presumed 
because of the absence of dissent, pursuant to the statutory procedure 
outlined in the compensation act.

The real question is whether the State can, in view of the four­
teenth amendment to the Federal Constitution, constitutionally tax 
as a class all employers who employ workmen having no dependents 
who would be entitled to compensation in case of fatal accidents. 
Such a tax has manifestly no relation to the police power; it is
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plainly not a property tax, and when we consider that it is restricted 
not merely to employers generally who have in their employ work­
men with no dependents entitled to claim, but employers of that 
character who are within section 2 of the compensation act, we reach 
a tenuity of classification that seems to us to deprive the class of any 
logical validity and of all substantial basis. (Southern Railway Co. 
v. Green, 216 U. S. 400, 30 Sup. Ct. 287.)

From another standpoint the act seems to be simply a taking of the 
property of this class of employers without any compensation there­
for. They are in effect penalized for employing men or women who 
are without dependents qualified to claim compensation. I f  we were 
permitted to comment upon the question of legislative policy which 
tends to dissuade an employer conducting a hazardous occupation 
from receiving into his service a workman who, if killed in that 
service, would not leave a widow and infant children destitute of 
support, it would be apposite to remark that this is the precise oppo­
site of the policy of the United States in the selective-service draft. 
But, looking at the matter in its purely legal aspect, we are clear that 
it is an attempted exercise of the power of taxation which runs coun­
ter to our constitutional system, both National and State, and that it 
can not be supported on that theory or on any other that has been 
suggested.

The result is that there must be a judgment for the defendant.

Workmen’s Compensation Act— Constitutionality of Statute—  
Procedure— Choice of Remedies— Utah Copper Co. v. Industrial 
Commission of Utah et al., Supreme Court of Utah (Oct. 22, 1920), 
19S Pacific Reporter, pcuge 24.—Louis Rushton was killed while em­
ployed by the Utah Copper Co. He left as dependents a widow, 
nine minor children, and one unborn child. Under the State consti­
tution of Utah the right of action for death can not be taken away 
or limited. The widow therefore had her choice of remedies; she 
could sue at common law for damages, or she could elect to take 
compensation under the workmen’s compensation act (Comp. Laws 
1917, secs, 3061-3165). She elected to accept compensation under the 
workmen’s compensation law and was accordingly granted an award 
by the industrial commission for compensation for herself and her 
minor children. She was legally and regularly made the guardian 
of her children and was given permission by the court to elect as to 
which remedy she would pursue- The employer appealed to the 
district court, which affirmed the award. The employer again ap­
pealed to the supreme court alleging that under the State constitu­
tion the widow could not elect* the method of recovery she would 
pursue, and any election by her could not be binding upon her minor 
children, especially the unborn child. The court affirmed the award 
saying in part:

It is further claimed by the appellant that the minor heirs, and 
particularly the unborn child of the deceased, are not bound by the
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proceedings before the commission, and that as a result the award 
made must fail, for the reason that if permitted to stand it might 
expose the appellant company to a double liability, and would result 
in taking property without due process of law, and deny to appellant 
the equal protection of the law, in violation of both the Federal and 
the State constitutions.

Section 5 of article 16 of our State constitution reads as follows:
“ The right of action to recover damages for injuries resulting in 

death, shall never be abrogated, and the amount recoverable shall not 
be subject to any statutory limitation.”

By the provisions of Comp. Laws, Utah, 1917, sec. 3127, it is pro­
vided that for injuries resulting in death the dependents of the de­
ceased are given the right, within such time as by rule the commission 
shall prescribe, to elect between bringing suit at law against such 
employer to recover damages for such death or accept the benefits 
allowed dependents of deceased employees under the act. It is also 
provided that if the dependents elect to take under the act they 
will not be entitled to sue the employer at law to recover damages* 
It is not questioned by appellant that the right of an election of 
remedies given to the dependents of anyone whose injury results 
in death, and for whose death the right of action is guaranteed by 
the constitution, contravenes or is in conflict with any constitu­
tional right. The constitutionality of such provision, however, is 
set at re t̂ by the Supreme Court of the United States in the Arizona 
Employers’ Liability Cases, 250 U. S. 400, 39 Sup. Ct. 553 [p. —].

It is, however, contended that the guardian attempting to make the 
election in this case was not authorized or empowered to make a 
binding election on behalf of the minors, and that the court authoriz­
ing the election was without authority to make such order.

Not only, in our judgment, is the district court given authority by 
the Probate Code to direct and authorize an election of remedies, as 
it did. in this case, but if no such power existed by the provisions of 
the code, and the district court having jurisdiction of the persons and 
estates of the minors is convinced that it is for the best interests of 
such minors that an election be made to take the award provided for 
by the workmen’s compensation act, the court has the authority to 
make such order.

The right of an heir to recover damages for the wrongful death 
of an adult is, after all, but a property right. It may, in a certain 
limited sense, be considered as a personal right, but, nevertheless, the 
result to be obtained by such an action is property equivalent to the 
loss sustained. The right of the unborn child to maintain an action 
for the death of the father in this case after its birth, or the right 
to take under the workmen’s compensation act, has for its object one 
and only one purpose. That purpose is compensation for the death 
of the individual caused by industry. j

We conclude, therefore, that the court was in the exercise of its 
rightful authority under the circumstances appearing in this record, 
when it named a guardian for the unborn child, and that such guar­
dian, when authorized by an order of court, was empowered to elect 
to take the award that could be made for it under the workmen’s 
compensation act. j

The judgment of the district court upholding the award is affirmed, j
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W orkmen’s Compensation— Constitutionality of Statute— Pro­
cedure— Notice— A lternative A ction— Colorado v. Johnson Iro n  
Works (L td .), Supreme Court of Louisiana (Nov. 3 , 1919), 83 
Southern Reporter, page 381.— George Creath was killed by an ex­
plosion while he was in the employ of the defendant company. The 
injury arose out of and in the course of his employment and was 
within the scope of the employers’ liability act (act 20, p. 44, Acts of 
1914), by which title the Louisiana workmen’s compensation law is 
known. Creath’s widow, Mfs. Camilia Colorado, chose to ignore the 
compensation act and brought an action under article 2315 of the 
Civil Code for damages for the death of her husband. The defendant 
interposed the compensation law as a defense to the widow’s suit and 
the action was dismissed, with right to proceed under said act. The 
widow appealed, alleging that the compensation law did not affect 
actions for damages for death under article 2315 of the Civil Code 
and that the said compensation act was unconstitutional in so far as 
it applied to cases such as hers. The court upheld the constitution­
ality of the act, rendering the following decision:

Said act, by its plain and express terms, does make the remedy 
which it provides exclusive in a case like the present; it therefore 
does apply to this case, and does supersede article 2315 of the code. 
And for so doing the title is broad enough, since it reads:

“An act prescribing the liability of an employer to make compensa­
tion for injuries received by an employee in performing services,” etc.

The act does no more in its body than 66 prescribe the liability of 
an employer for injuries received by an employee in performing serv­
ices,” etc.

As to this la v/ being “ special,” within the intendment of article 48 
of the constitution, forbidding the enactment of special or local laws, 
it is not such, since it applies to employers and employees in general. 
As to its depriving plaintiff of property without due process of law, 
it does nothing of the kind, for two reasons: First, because formerly 
the right to sue for the death of a human being, which is the right 
plaintiff is seeking to exercise, did not exist in this State, but was 
given by statute, and, of course, the legislature may repeal a statute 
enacted by itself, or supersede it by another statute; second, because 
the regulation of what recourse one person may have against another 
for personal injury is a matter entirely within legislative discretion.

Plaintiff also contends that the said act is inapplicable to this case, 
for the further reason that the notice required by section 12 of the 
act to be posted was not posted. But by the very terms of said 
section the sole effect of failure to post said notice is to extend for 
six months the delay within which notice of the injury must be 
given to the employer.

All the questions raised by plaintiff in this case in connection with 
said act have been considered and decided (and let us hope settled) 
in the following cases: Boyer v. Crescent Box Co., 43 La. 368, 78 
South. 596 [Bui. No. 258, p. 93] ; Whittington v. La. Sawmill Co.,
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142 La. 322, 76 South. 754; Philips v. Guy Drilling Co., 143 La. 951, 
79 South. 549; Veasey v. Peters, 142 La. 1012, 77 South. 948.

With the policy or justice of the employers’ liability act this court 
has nothing to do. That is a matter for the legislature.

In her original petition plaintiff prayed that should the court 
hold that the case is governed by said act then that—
“ an adequate and equitable relief and an equitable lump sum be 
adjudicated, according to said acts, adding to it an adequate and 
equitable sum for sufferings, mental agony, loss of consortium, and 
pecuniary loss.”

Except as in this prayer, nothing was alleged to be due or claimed 
under said employers’ liability act in the petition; but, on the con­
trary, said act was repudiated throughout as invalid and inappli­
cable to the case. The learned trial judge thought the petition in­
sufficient to justify any judgment under the act.

This ruling was correct. Plaintiff has made no specific demand 
upon defendant under the act, either in or out of court. Section 18 
of the act would seem to contemplate that suit may be brought under 
the act only after the parties have failed to agree out of court upon 
the amount of compensation due. At any rate the defendant com­
pany is entitled to know what specific amount the plaintiff is claim­
ing before it can be required to answer.

W orkmen’s Compensation— Constitutionality of Statute— Re­
covery of Compensation— A ction for Damages— Death— Granni- 
son ŝ A d m r. v. Bates &  Rogers Const. Co., Court of Appeals of 
Kentucky {Mar. 23, 1920), 219 Southwestern Reporter, page 806.— 
The decedent, Grannison, was employed by the Bates & Rogers Con­
struction Co. and was killed in the course of his employment by 
reason of his employer’s negligence. Both he and the employer had 
elected to accept the provisions of the workmen’s compensation act 
and accordingly his dependent sister was granted compensation. 
One Humphrey was appointed Grannison’s administrator, and as 
such brought an action for damages against the defendant em­
ployer alleging negligence on its part. The action was dismissed 
as being barred by the workmen’s compensation act, and the ad­
ministrator appealed, claiming the right to bring the action under 
section 241 of the Kentucky constitution, which provides that “ when­
ever the death of a person shall result from an injury inflicted by 
negligence” damages may be recovered for such death. The court 
held that this provision had no effect where the employee has elected 
to accept the workmen’s compensation act, and affirmed the decision 
dismissing the action. The opinion is in part as follows:

It will, of course, be readily admitted that, if the personal repre­
sentative has a vested property right in the cause of action created 
by section 241 of the constitution, this property right can not be 
taken from him by a legislative enactment or a court decision, as
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such enactment or decision, although it might be held not to violate 
section 241 of our constitution, would be prohibited by the Federal 
Constitution. It would further follow from this premise, if it was 
sound, that the employee himself could not by his contract take from 
the personal representative his vested property right.

But we find ourselves wholly unable to agree with counsel that 
the personal representative of an employee who comes to his death 
by the negligence or wrongful act of his employer has a vested prop­
erty right in the cause of action created by section 241 of the con­
stitution. The right of action given to the personal representative 
by the constitution depends entirely on the employee in whose power 
it is to determine for himself whether a cause of action shall sur­
vive to his personal representative. The employee has the right of 
election, and, when he elects that the loss sustained by his death 
shall be compensated in the manner provided in the act, his personal 
representative has no control over it. The right of action contem­
plated by the constitution never reaches him.

It was not intended by section 241 of the constitution to take from 
the employee his right to voluntarily contract that in the event of 
his death from whatever cause a stipulated sum should be paid to 
the persons entitled thereto. The constitutional provision only be­
comes operative when a right of action survives to the personal rep­
resentative. It was never intended that the personal representative 
should have a vested property right in the cause of action that he 
could not be deprived of by statute supplemented by contract.

That this right of election is in the employee we determined in 
Kentucky State Journal Co. v. Workmen’s Compensation Board, 
162 Ky. 387, 172 S. W. 674.

It has been fully settled, in the interpretation of these acts that 
no vested rights control the liberty of action of the contracting par­
ties or prevent either from exercising the privilege to forego causes 
of action and likewise of defense that existed before these acts. In 
fact, many courts have gone so far as to uphold compulsory com­
pensation acts.

It is also, as we have said, insisted that the act should be confined 
to accidental injury and death as distinguished from death caused 
by negligence or wrongful act; in other words, the argument is that 
the act was not intended to embrace cases in which the employee 
came to his death by negligence or wrongful act. There is, however, 
no room for such a distinction found in the act. It applies when its 
provisions are accepted in every case of injury or death that occurs 
within the scope of the act, whether it be brought about by accident 
or negligence. To hold that the act does not cover injuries caused 
by negligence that resulted in death would be taking from the act 
a very material part of it and would work the destruction of its 
harmonious purpose.

Workmen’s Compensation— Death— Benefits for Prior Disa­
bility— Separate Awards—Jackson v. Berlin Const. Co., Supreme 
Court of E'i'rors of Connecticut (Dec. 17, 1918), 105 Atlantic Re­
porter, page 326.—Jackson, an employee of the defendant company, 
received an injury on March 26, 1914, consisting of a fracture of
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his right leg, which arose out of and in the course of his employment. 
A  wound was produced by this, injury; it did not heal and it became 
necessary to amputate the leg. As a result of these injuries he died 
on March 18, 1916. Jackson had made an agreement with the com­
pany, which was duly approved by the compensation commissioner, 
under which he received weekly payments, together with the medical, 
surgical, and hospital services, in all amounting to $1,010. The 
dependent widow after bringing action was awarded by the com­
missioner a sum which when paid would equal $3,220 and which 
included funeral expenses. The company, on appeal to the court, 
succeeded in having'the $1,010 paid to the deceased credited against 
this award. The widow appealed from this judgment. In reversing 
the judgment, Judge Wheeler spoke, in part, as follows:

The legality of such a credit depends upon whether under our act 
the compensation paid to this employee was an indivisible part of 
the compensation awarded after death to the dependent. If so, 
the statute must be so construed as to give this credit. But if the 
compensation is separable and that paid to the employee is independ­
ent of that paid to the dependent, a construction compelling this 
credit could not be made unless the language of the statute were 
imperative. The General Statutes, sections 5351, 5352, provide that 
compensation for either partial or total incapacity “ shall be paid 
to the injured employee.” It is to be paid to him because the statute 
intends to provide support for him during his period of incapacity. 
Whatever is paid him belongs to him. Whatever of compensation 
accrues in his lifetime and is unpaid becomes upon his decease an 
asset of his estate.

The voluntary agreement was made under General Statute, sec­
tion 5361, between the employer and employee. The dependent had 
no privity with this contract, and no right to its payment in the life­
time of the employee or to any which remained unpaid at his decease.

The compensation to the employee is distinct from that to the de­
pendent. The allowance of payments made to the employee can not 
be made against the compensation to the dependent, and vice versa.

The trial court assumes in its reasoning that the payments to the 
employee were payments to the dependent. This is quite contrary 
to the fact and law. The payments to the employee belonged to him. 
The court failed to note that the act provides two distinct forms of 
compensation, the one for incapacity, the other for death; the one 
payable to and belonging to the employee, the other payable to and 
belonging to the dependent.

There is error, the judgment is set aside, and the cause remanded, 
with direction to the superior court to enter judgment dismissing 
the appeal from the commissioner.

W o r k m e n ’s C o m pen satio n  —  D e a th  W it h o u t  D ependents —  
P a y m e n t  to S tate— Stempfler v. / .  Rheinfrank <& Co. et al,, Su­
preme Court of New Y o rk , Appellate D ivision, T h ird  Department
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(Dec. 29, 1919), 179 New Y o rk  Supplement, page 659.—Stempfler, 
while in the employ of the J. Rheinfrank Co., was injured by an acci­
dent, for which he received compensation under the workmen’s com­
pensation act up to the time of his death. He left no dependents. 
The industrial commission awarded the State treasurer $100 in ac­
cordance with the provisions of the law. The company and its in­
surer appealed, claiming that because they paid compensation to the 
employee before his death the case is not one coming within the pro­
visions allowing the State treasurer an award. The court affirmed 
the award, rendering the following decision:

It is provided in subdivision 7 of section 15 of the workmen’s com­
pensation law (Consol. Laws, c. 67) :

“ The insurance carrier shall pay to the State treasurer for every 
case of injury causing death in which there are no persons entitled 
to compensation the sum of $100.”

The deceased, for whose death an award under this provision was 
made, left him surviving no widow, child, or dependent relative, and 
therefore no person entitled to compensation. The fact that the de­
ceased himself received compensation for a brief period for disabili­
ties resulting from his injuries has no significance. An award is 
payable to the State treasurer in a “ case of injury causing death,” 
and although the person dying temporarily receives compensation 
for disabilities during life he is nevertheless not, within the meaning 
of the provision, a “ person entitled to compensation ” in a “ case of 
injury causing death,” for the very obvious reason that when the 
payment is or can be made there has arisen no such case.

The award should be affirmed. All concur.

W o r k m e n ’s C o m pen satio n— D efendants— “ C h ild  ”—Hasselman 
et al. v. Travelers Ins. Co. et al., Supreme Court of Colorado (Nov.
3 , 1919), 185 Pacific Reporter, page 3^3.—Richard P. Hasselman was 
killed by an accident arising out of and in the course of his employ­
ment with the H. Koppers Co. His sole dependent was a minor 
sister, 17-J years of age, to whom the industrial commission allowed 
an award of $2,500, payable $34.72 per month, beginning March 31, 
1917. This method of paying the compensation would make it ex­
tend over a period of about six years. The sister reached the age of 
18 on September 10, 1917. The law provides that benefits payable 
to a child shall cease at 18. The employer’s insurer admitted lia­
bility for compensation only for the period the dependent sister re­
mained a minor, but the commission held that it was liable for the 
full award. The insurance company brought action in the district 
court to have the award cease as of September 10, 1917, and was 
granted judgment. The sister and the commission both appealed, 
and the supreme court reversed the district court and affirmed the 
award of the commission. It was the contention of the insurance
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company that the compensation was payable only to a child or chil­
dren under 18 years of age and that it could not be construed to 
mean a 44 minor dependent.” After reviewing the various provisions 
of the workmen’s compensation law relating in any way to children 
the court proceeded as follows:

When the above provisions are taken and considered together, it 
is obvious that the word 44 child ” in each instance refers to and speci­
fies the relationship of parent and child, or lineal descendant, and 
can not upon any theory refer to a person who, although a minor, 
stands in some other dependent relationship to a deceased employee.

The act contains nothing which either directly or by necessary, or 
even reasonable, implication, indicates an intent upon the part of the 
legislature to limit compensation in general to minor dependents 
only. To hold that the dependent in the case at bar is not entitled 
to the compensation which was awarded her would in effect thus 
limit the application of the act whenever it involved a minor depend­
ent. The term 44 child ” as used in the act can not be construed to 
mean 44 minor dependent.” Such a construction would deprive 
widows, and in fact all designated dependents, if minors, of com­
pensation after they came of age. There is no dispute but that if 
the claimant had been of full age at the time of the accident she 
would have been entitled to the full amount awarded, payable as 
directed by the commission.

W o r k m e n ’s C o m pen satio n— D ependents— D ual  C om pen sation—  
Decker v. Mohawk M ining Co., Supreme Court of Pennsylvania 
(Jan. 5, 1920), 109 Atlantic Reporter, page 275.—Mary Decker’s 
father was killed in an industrial accident, and the compensation 
board allowed her compensation under the act. Her mother remar­
ried, and subsequently her stepfather was killed while in the employ 
of the Mohawk Mining Co. and she was again awarded compensation. 
The employer appealed, declaring that the legislature had no power 
under the constitution to permit double compensation under the com­
pensation act. The court affirmed the decision, dismissing the em­
ployer’s .appeal, saying in part:

In section 307 of the workmen’s compensation act (Acts 1915, p. 
736) :

“ The terms 4 child ’ and 4 children ’ shall include stepchildren and 
adopted children, and children to whom (the employee) stood in 
loco parentis, if members of the decedent’s household at the time of 
his death.”

The referee finds that decedent not only stood in loco parentis to 
these children, who Avere members of his household at the time of 
his death, but that they were also dependent upon him. This con­
clusion would seem to fix their right to compensation through the 
stepfather. We find nothing in the act that prohibits this dual com­
pensation. Moreover, it would seem to be expressly permitted. Sec­
tion 204 reads:

51706°— 22-------23
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That “ the receipt of benefits from any association, society, or 
fund shall not bar the recovery of damages by action at law, nor the 
recovery of compensation under article three hereof; and any re­
lease executed in consideration of such benefits shall be void.”

If it is inequitable for children who are receiving compensation as 
a result of the death of their natural father to receive additional 
compensation on the death of their stepfather, but we do not so de­
cide, an appeal should be made to the legislature, not the courts. 
Conditions may have so changed as to cause the prior compensation 
to be wholly inadequate, or the second husband’s wages might raise 
the amount of their compensation, and, if inequality among de­
pendents exists, yet the first paying company surely should not bear 
the entire burden. The appellant can not complain, as it is merely 
complying with its undertaking, directed by the act of assembly.

W o r k m e n ’s C o m pen satio n— D ependents— I lleg itim ate  C h il ­
dren—M urrel v. Ind ustria l Commission et al., Supreme Court of 
Illin o is  (Feb. 18, 1920), 126 Northeastern Reporter, page 189.—John 
Hering was killed as the result of an accident. The industrial com­
mission made an award of compensation to Alice Hering as his 
widow and five children under 18 years of age as his children. It 
was later discovered that John and Alice Hering had never been mar­
ried and that the four older children were not John Hering’s chil­
dren, while the youngest, John, jr., was his child by Alice Hering. 
The circuit court set aside the award and the administrator of Her­
ing’s estate appealed. In affirming the decision setting aside the 
award the court held that the workmen’s compensation law only., ap­
plied to legitimate children. The decision is in part as follows:

Other questions are presented, but our decision is based upon the 
proposition that illegitimate children of a man are not included 
within the .protection of the workmen’s compensation act. The act 
as amended in 1915 (Laws 1915,, p. 400) provided (sec. 7) for the 
pavment of compensation for an injury resulting in death:

“ (a) If the employee leaves any widow, child, or children whom 
he was under legal obligation to support * * * (b) If no amount 
is payable under paragraph (a) of this section and the employee 
leaves any widow, child, parent, grandparent, or other lineal heir, 
to whose support he had contributed within four years,” etc.

The words of a statute will be construed in their ordinary sense 
and with the meaning commonly attributed to them under such con­
struction unless such construction will defeat the manifest intention 
of the legislature. When the words have a well-settled meaning 
through judicial interpretation they must be understood, when used 
in a statute, to have that meaning unless a different meaning is un­
mistakably indicated. It is a rule of construction that prima^facie 
the word “ child ” or u children,” when used in a statute, will, or 
deed, means legitimate child or children, and will not be extended by 
implication to embrace illegitimate children unless such construction
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is necessary to carry into effect the manifest purpose of the legisla­
ture, the testator, or the grantor. (Blacklaws v. Milne, 82 111. 505.)

The workmen’s compensation act mentions only children, by which 
is ordinarily meant legitimate children, and there is no word in the 
act which indicates that the legislature used the word in any other 
than its ordinary sense. Indeed in paragraph (h) the words “ or 
other lineal heir,” used in connection with the words “ any widow, 
child, parent, grandparent, “ seem to imply that the child, parent, 
grandparent mentioned must be a lineal heir—that is, that the rela­
tion must be legitimate.

Some cases in other jurisdictions have been referred to in which 
illegitimate children have been held entitled to the benefit of work­
men’s compensation acts, but the decisions have been made upon a 
construction of the particular statute involved and have usually been 
based up a question of dependency or of support as a member of 
the family. The right to compensation under the statute of 1915 does 
not rest upon dependency or support as a member of the family, but 
upon the existence of the relation specified in the statute and the 
legal obligation to support or actual contribution. The right is 
statutory and depends upon conformity with the terms fixed by the 
legislature. The policy of the State toward children born outside 
of the marriage relation has been very considerably modified from 
that of the common law by statute. The extent to which such modi­
fication should go is a question for the determination of the legisla­
tive department of the State and not of the courts.

The judgment is affirmed.

Workmen’s Compensation — Dependents —  Illegitimate C hil­
dren— P iccinim  v. Connecticut Light c£ Power Co., Supreme Court 
of E rro rs  of Connecticut {A pr. 16, 1919), 106 Atlantic Reporter, 
page 330.— One Piedmonte was killed while in the employ of the de­
fendant company. In 1909 Piedmonte agreed to marry Clotilde 
Piccinim but never fulfilled the agreement. He did, however, live 
with her from this time until his death. During this period three 
children were born to them, and now she and the three children are 
asking for compensation for his death. Award was granted to the 
children but not to the mother. Deceased had up to the time of his 
death cared for and supported the plaintiff and her three children as 
if they had been lawfully married. The court affirming the award 
in favor of the children rendered a decision from which the follow­
ing is quoted:

Our act as enacted in 1913 defines dependents as meaning and in­
cluding “ members of the injured employee’s family or next of kin 
who are wholly or partly dependent upon the earnings of the employee 
at the time of the injury.”
i5}'jThe word “ family” is one of elastic meaning, and is used in a 
great variety of significations.

But whatever be the accepted meaning of the word as used in the 
statutory definition under review, the three children claimants will
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not be excluded from the family group to which the deceased be­
longed and over which he presided, unless that meaning is one which 
either directly or indirectly raises a bar of exclusion for them out 
of their illegitimacy. The question before us, therefore, comes down 
to this: Does their illegitimacy ipso facto forbid that they be re­
garded as members of the deceased’s family for the purpose of re­
ceiving compensation ?

It is, of course, true that one may not successfully assert a claim 
to membership in a family group and thereby secure benefits pro­
vided by the law whose presence in that group is a violation of the 
law. That is the position in which the mother of these children found 
herself, and the commissioner has for that reason properly refused to 
recognize her as belonging to the deceased’s family and denied her 
claim to share in an award of compensation.

The children’s position in that household was a very different one. 
They were not only innocent of their parents’ wrongdoing, but their 
father, in caring for them, was acting in obedience to the mandate 
of the law. It was alike his legal and moral duty to maintain them, 
and it was quite within his legal right to do so in the most natural 
and convenient way by taking them into his household. That he 
kept his unlawful consort there also is a matter for which they were 
not responsible. They certainly should not be punished for his un­
lawful act in so doing or hers in remaining.

W o r k m e n ’s C o m pen satio n— D ependents— P artial  D epen dency—  
Freeman's ease, Supreme Ju d icia l Court of Massachusetts ( June 
25, 1919), 123 Northeastern Reporter, page 845.—Clarence E. Free­
man, a boy of 16 years of age, wTent to Boston and entered the employ 
of the Automatic Time Stamp Co. While working for this company 
and before his first pay day he received injuries arising out of and 
in the course of his employment which resulted in his death. When 
he left his home he had promised his mother, who was partially de­
pendent upon him, to send her all his wages that remained after he 
paid his board and bought necessary clothing. The boy’s father was 
living, but was unable to support his family of a wife and five chil­
dren. The industrial accident board allowed the mother an award, 
and the employer and its insurer appealed. In affirming the award 
the court said in part:

The question of dependency upon the earnings of a deceased em­
ployee under the workmen’s compensation act is to be “ determined in 
accordance with the fact, as the fact may be at the time of the in­
jury. (Part 2, pp. 6 and 7; part 5, p. 2; Bott’s case, 230 Mass. 152, 
119 N. E. 755.) The fact was that at the time of his injury the de­
ceased was at work for wages, which it was his declared purpose as 
well as his filial duty to send home. The circumstance that^^h  ̂
mother did not know that the son was working and that his intent 
was to send her the proceeds of that particular employment as fast as 
earned is not by itself decisive. A simple expression of purpose to 
contribute to support, unaccompanied by any actual contribution
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after reasonable opportunity, would not constitute dependency. The 
case at bar, however, in substance and effect discloses injury to the 
employee before his first pay-day and before any opportunity had 
arisen to make contribution to the support of the dependent out of 
the wages of the particular service, and substantial contributions 
from the earnings of earlier work. Partial dependency may be 
found even though the dependent might have subsisted without the 
aid. (McMahon’s case, 229 Mass. 48, 118 N. E. 189.) The deceased 
was a minor; hence a duty rested upon him to turn his wages over 
to the parent entitled thereto, and a correlative right to receive such 
wages vested in the parent. (Tornroos v. Autocar Co., 220 Mass. 336, 
107 N. E. 1015.) The finding of partial dependency by the mother 
can not be pronounced erroneous in law. (Kenney’s case, 222 Mass. 
401, 111 N. E. 47.)

Workmen’s Compensation—D ep en d en ts — Rem arriage of 
Widow—Vested Right—Nexoton v. Rhode Island Co., Supreme 
Court of Rhode Island (Jan. 10, 1919), 105 Atlantic Reporter, page 
363.—James E. Newton was killed while in the employ of the Rhode 
Island Co. as a result of an accident arising out of and in the course 
of his employment, and in accordance with the workmen’s compensa­
tion act of the State of Rhode Island his widow was awarded com­
pensation in the amount of $7.64 per week for 300 weeks from May 
22, 1915. On the 22d of August, 1916, Mrs. Newton was legally 
married to Nathaniel Major, jr. The Rhode Island Co. now seeks to 
haveithe award to the widow set aside on the ground that she is no 
longer* dependent on the compensation awarded her for the loss of 
her right of support by her former husband and that her present ; 
husband being legally bound to provide for her support, she could • 
no longer be called a dependent. The case was certified by the lower 
court to the supreme court for decision, the first and principal ques­
tion being: “ First, did the obligation of the respondent, the Rhode 
Island Co., to pay compensation to the petitioner cease by reason of 
the petitioner’s second marriage?” In answer to this the court said:

The rights of the parties in the premsies are wholly dependent 
upon the provisions of the workmen’s compensation act, chapter 831, 
Public Laws, approved April 29, 1912, and the amendments and addi­
tions thereto. Unless said act expressly or by necessary implication 
authorizes the superior court to modify its decree upon the second 
marriage of the petitioner and because of such second marriage, the 
question must be answered adversely to respondents. The provisions 
of the act justify the respondent’s contention that in passing upon 
the petitioner’s claim for compensation her dependency was the 
point of supreme importance. By “ dependency,” however, the 
statute clearly intends a reliance for support upon the earnings of 
the! Workman at the time of the injury which results in his death, 
and not at any time thereafterwards. Manifestly no one can be re­
garded as a person dependent upon the earnings of a deceased work­
man after his death. It is therefore to the time of the injury alone
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that the superior court was to look in determining who, if any, of 
the members of James E. Newton’s family or next of kin, should be 
regarded as his dependent or dependents according to the terms of 
the statute. The superior court found and decreed that the peti­
tioner was at the time of the injury wholly dependent upon the earn­
ings of said Newton for her support. No appeal* was taken from this 
decree; and the standing of the petitioner became fixed as the de­
pendent of James E. Newton, and the person entitled to compensa­
tion from the respondent in the amount and for the period fixed by 
statute. It seems clear that during the lifetime of the petitioner, 
within the period named in the decree, her status in that regard, 
deperiding upon a finally adjudicated fact, can not be changed by 
extraneous happenings.

The court permitted the award to stand as originally decreed.

W o r k m e n ’s- C o m pen satio n  —  D ependents —  R e m a r r i a g e  of 
W idow—V ested R ig h t—Wangler B oiler &  Sheet Metal W orks Co. 
V. In dustria l Commission, Supreme Court of Illin o is  (Feb. 20,1919), 
122 Northeastern* Reporter, page 366.—One Frank Lewis, who had 
been in the employ of the metal works company, was killed as the 
result of an accidental injury, and upon bringing proper proceedings 
his widow recovered compensation. The widow later married again, 
and the metal works company refused to continue to pay the com­
pensation on the ground that as respects the widow and minor chil­
dren of a deceased employee under the workmen’s compensation act, 
the compensation is based on the theory of support for dependents 
and on that theory alone, and when the widow no longer is dependent 
upon the compensation she is no longer entitled to it. The com­
mission entered a petition for a judgment to enforce the award. 
Judgment was awarded the commission in behalf of the adminis­
trator of deceased employee, and the metal works company brought 
error. In sustaining the judgment on the award the court said 
in part:

The workmen’s compensation act contains no provision for the 
existinguishment of compensation where the widow of the deceased 
employee remarries, and we can see no reason, on principle, for 
reading such a provision into the act. We do not adopt the view 
of counsel for plaintiff in error that the basis of the act is merely 
that of providing support through 46 a period of adjustment,” but, 
as its title indicates, the act is based on the idea of compensation for 
death or injury arising out of and in course of the employment. 
The act is also based on the broad economic theory that such death or 
injury is an incident of industrial activity and production, and 
that compensation therefor is properly chargeable as a paarti of 
the cost of such activity and production.

The legislature has power to place limitations upon the right of 
beneficiaries, but courts have not power to put a limitation upon
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a right legally given by the legislature, unless by a fair construc­
tion of the act it can be said that such limitation was in furtherance 
of legislative intent. Such a limitation as is contended for by 
plaintiff in error can not be placed on this act, without reading into 
the act that which is not to be found either in its language or spirit. 
The right to compensation being a vested right of the beneficiary, the 
liability of the employer, on the vesting of that right, becomes fixed, 
and in the absence of an act of the legislature under which such right 
becomes divested, we are unable, to see wherein the conduct of the 
beneficiary can be said to affect such liability on the part of the 
employer.

W o r k m e n ’s C om p en sa tion — D e p e n d e n ts— R ig h ts  o f  C h i ld  on  
T e r m in a t io n  o f  P a y m e n ts  t o  W id o w —-Catlin v. W illiam  Pickett <£ 
Co., Supreme Court of Pennsylvania (Oct. 7, 1918), 105 Atlantic 
Reporter, page 503.—Charles Catlin was killed while in the employ 
of the defendant company and left surviving him a widow and a 
minor child. The law limits payments to the widow to 300 weeks, 
and a dispute arose as to whether the child could be given an award 
to commence after the expiration of payment of compensation to the 
widow. The commission made such an award, which the trial court 
refused to disturb. The supreme court affirmed the decision of the 
court below, rendering the following decision:

The question which is squarely raised on the record is this: If both 
a widow and a dependent minor child survive a workman killed in 
the course of his employment, under the workmen’s compensation act 
can an award be made in favor of such dependent minor child, to 
begin after the expiration of the 300 weeks during which the wTidow 
is to receive compensation and to continue until the child reaches 16 
years of age ? We think that such an award is required under section 
307 of said act.

That section provides for compensation to be paid to a decedent’s 
children, including therein those “ to whom he stood in loco parentis,” 
“ if there be no widow or widower entitled to compensation,” and, 
subject to certain contingencies, not necessary to be considered here, 
further provides that payments to children shall continue until each 
reaches 16 years of age, and as to all others shall continue for 300 
weeks. This section then proceeds:

“ Should any dependent of a deceased employee die, or should the 
widow or widower remarry, or should the widower become capable 
of self-support, the right of such dependent, or of such widow or 
widower, to compensation under this section shall cease. If the com­
pensation payable to any person under this section shall, for any 
cause, cease, the compensation to the remaining persons entitled 
thereunder shall thereafter be the same as would have been payable 
to them had they been the only persons entitled to compensation at 
tIM time of the death of the deceased.”

The contention of the appellant is that the above-quoted words “ for 
any cause ” are to be limited to the causes stated in the preceding 
sentences. We do not so construe them. An additional word or words
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would have to be interpolated in order to reach that conclusion, and 
we are not at liberty to add them unless it is clearly necessary so to do 
in order to effectuate the legislative intent. No such necessity exists 
here. On the contrary, we are convinced that the addition of limiting 
words would defeat that intent. Compensation to decedent’s chil­
dren until they reach 16 years of age is expressly given “ if there be 
no widow or widower entitled to compensation.” At the expiration 
of 300 weeks the compensation to the widow or widower 66 ceases,” and 
because of that “ cause ” the compensation to children still under 16 
years of age arises, with the same effect as if they had “ been the only 
persons entitled to compensation at the time of the death of the 
deceased.”

The judgment is affirmed.

W orkmen’s Compensation— Dependents— W ife not Lawfully 
W edded—Temescal Rock Co. et al. v. Industrial Accident Commis­
sion et a lS u p re m e  Court of California  (June 24,1919), 182 Pacific 
Reporter, pâ ge 447.—This is a proceeding by the Temescal Rock Co., 
employer, and others against the commission to have annulled an 
award granted under the workmen’s compensation act to Dolores 
Lopez. One Silviano Lopez was killed by an accident arising out of 
and in the course of his employment with the Temescal Rock Co. 
Silviano and Dolores were both ignorant of the marriage laws, and 
when they had received a marriage license they both thought they 
had become man and wife and proceeded to live together as such. 
The commission allowed an award in favor of Dolores and the em­
ployer appealed on the ground that she was not the deceased em­
ployee’s lawfully wedded wife. In affirming the award the court 
quoted the following subsection of section 14 of the workmen’s com­
pensation act of 1917 (Stats. 1917, p. 844) :

“ (5) In all other cases, questions of entire or partial dependents 
and the extent of their dependency shall be determined in accord­
ance with the fact, as the fact may be at the time of the injury of 
the employee.”

Continuing, the court rendered in part the following opinion:
Dolores Rodriguez does not come within the provisions of sub­

division 1 of subsection (a). That part of the subsection includes 
only those who stand in the relation of husband and wife. Its lan­
guage necessarily implies that the relation must be lawful, and there­
fore it excludes persons who, though not lawfully married, live to­
gether believing themselves to be husband and wife.

Subsection (b ), however, clearly empowers the commission to in­
quire into the actual conditions of dependency and to ascertain 
whether or not the applicant was in fact dependent upon the de­
cedent for support at the time of the injury, and finding such de­
pendency complete or partial, thereupon to award compensation ac­
cordingly. Standing alone, this clause would authorize compensa­
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tion to any person, regardless of relationship or place of abode. But 
it is expressly qualified and limited in these particulars by the pro­
visions of subsection (c). The latter attaches two conditions to the 
powers given by subsection (b). The first one is that the person 
claiming to be a dependent must be “ in good faith a member of the 
family or household of such employee.” The facts found bring 
Dolores Rodriguez within these conditions.. Lopez had a dwelling 
house and a household, consisting of himself and said Dolores. She 
was a member of that household. Both the findings and evidence 
show that she was living there and was such member in the utmost 
good faith, believing that she was the lawful wife of Lopez. The 
conditions are fully met by the facts.

Workmen’s Compensation— Disability— Impaired Function—  
Degree— Globe Indemnity Co. et al. v. Industrial Commission of 
Colorado et al., Supreme Court of Colorado (Jan. 5, 1920), 186 
Pacific Reporter, page 522.—This is an action to review an award 
of the Industrial Commission of Colorado in favor of one Matt 
Kamby, a miner, who was injured while in the employ of the Colo­
rado Mining & Development Co. The Globe Indemnity Co. is the 
employer’s insurer under the workmen’s compensation law. Kamby 
was injured by a falling timber Avhicli broke his left leg about 2 
inches above the knee. The result of this injury was so to impair the 
function of the leg as to render Kamby incapable of ever again 
engaging in the work of a miner, in which occupation he had been 
engaged for nearly all of 28 years. He was not a man of very high 
mentality. Three doctors testified as to the degree of Kamby’s dis­
ability. Dr. Buchtel stated that Kamby would be disabled about 10 
months, and thereafter the degree of disability would be 5 per cent. 
Dr. Stuver stated that “ considering this man’s occupation I believe 
that his permanent partial disability is not less than from 15 to 20 
per cent.” Dr. Hegner was of the opinion that Kamby would never 
be able to resume his occupation as a miner, and that his disability 
amounted to 70 per cent, which he believed might in time become 
greater, inasmuch as Kamby’s usefulness was limited to his occupa­
tion as a miner. The award was granted in favor of Kamby on the 
basis of 70 per cent disability, and the employer and its insurance 
carrier appealed. The opinion of the court is in part as follows:

It appears that the, rule contended for by plaintiffs in error for 
determining the “ impairment of earning capacity of claimants,” and 
which we will designate as “ Rule No. 1,” is, “ The degree of dis­
ability is to be determined by the claimant’s general impairment of 
earning capacity without respect to any particular kind of labor,” to 
support which the following, among other authorities, are cited: 
Grammici v. Zinn, 219 N. Y. 322, 114 N. E. 397; Goscarino et al. v. 
C. & D., Inc., 220 N. Y. 323, 115 N. E. 710; Modra v. Little, 223 N. Y. 
452, 119 N. E. 853. Whereas the rule contended for by defendants
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in error, and which we will designate as “ Rule No. 2,” is, “ The de­
gree of disability is to be determined by the claimant’s impairment 
of earning capacity as it relates to the kind of labor at which he was 
employed when injured,” to support which the following, among 
other authorities, are cited: Duprey v. Md. Cas. Co., 219 Mass. 189, 
106 N. E. 686; Gillen v. O. A. & G. Corp., 215 Mass. 96, 102 N. E. 346.

We are of the opinion that the widest possible discretion is vested 
in the commission to determine whether, under a given set of cir­
cumstances and a particular state of the evidence, the first or second 
rule, or a combination of both, should be applied. Age, education, 
training, general physical and mental capacity, and adaptability 
may, and often should, be taken into consideration in arriving at a 
just conclusion as to the percentage of impairment of earning 
capacity.

The claimant in the instant case testified before the commission. 
They were thus enabled to make an application of these tests which 
is impossible to us. It will be observed that Dr. Hegner in his tes­
timony gave due weight to these considerations, and that Dr. Stuver 
did not claim to do more than fix a minimum per cent of impairment 
of earning capacity. There is sufficient in the record as it comes be­
fore us to demonstrate that the commission was justified in finding, 
and may have found that, as to claimant’s ability to change his occu­
pation or perform general physical labor, he was a much older man 
than his years would indicate; that he wTas a person of low mentality 
and scant adaptability; that a 70 per cent impairment of his earning 
capacity as a miner, which might have been nothing more than a 5 
per cent impairment of the general earning capacity of many men, 
was in fact, by reason of his special limitations, a 70 per cent impair­
ment of his general earning capacity. It thus appears that the al­
leged error in the instant case goes solely to a finding of fact made 
by the commission upon conflicting evidence. That this court will 
not disturb such a finding so made is too well settled to admit of fur­
ther discussion.

The judgment is therefore affirmed.

Workmen’s Compensation— Disability —  Injury to Fingers —  
Loss of Use of Hand— Updike Grain Co. v. Swanson, Supreme Court 
of Nebraska (Nov. 1551919), 174 Northwestern Reporter, page 862.— 
Albert Swanson was employed by the grain company as a carpenter 
and millwright. While engaged at his duties a heavy plank fell 
upon his hand, badly cutting and crushing it, so that he was totally 
disabled from working at his trade. Upon suit for compensation the 
court found that Swanson’s third, fourth, and fifth fingers of his 
left hand were injured and awarded him compensation at the rate 
of $12 per week for 30 weeks, basing the award on the schedule re­
lating to injuries to fingers. Two physicians testified that a fair 
percentage of loss of the use of the hand was 50 per cent. Swanson 
was dissatisfied with the award and appealed, claiming that he 
should have compensation for 50 per cent of the loss of the use of
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his hand. The court reversed the award and advised the entering of 
an award in accordance with Swanson’s contention. The opinion in 
part is as follows:

We think the court erred in holding that the injuries were con­
fined to the fingers alone. The evidence discloses that in its present 
condition Swanson’s hand presents a case “ involving permanent 
partial loss of the use or function ” of that member and comes clearly 
within the provisions of section 3662, Rev. Stat. 1913, as amended, 
Laws 1917, ch. 85, sec 7.

This section provides two-thirds of the wages for 150 weeks for 
loss of the hand, and proportionate amounts for partial loss or loss 
of use.

Respecting the present condition of Swanson’s hand, and that is 
the time to which the inquiry should be directed, the evidence is 
clear and seems to show that under the act, on the ground of 
“ permanent partial ioss,” at the present time he is entitled to $12 
a week for 75 weeks from the date of the injury.

Workmen’s Compensation—Disability—“ Loss ” of Fingers— 
Loss of Use— In  re Merchants case, Supreme Judicia l Court of 
Maine (A pr. 8, 1919), 106 Atlantic Reporter, page 117.—Clarence 
N. Merchant was by occupation a painter, and while in the employ 
of the Maine & New Hampshire Granite Corporation he met with 
an accident which inflicted an injury upon him consisting of a lacera­
tion of the back of the left hand, and resulting in the loss of the use 
of two fingers but not in their amputation. Compensation was re­
fused, and on appeal the decision was affirmed, the court saying in 
part:

It is agreed that the injury arose out of and in the course of the 
employment, and that the earning capacity of the claimant, who is 
a painter, has not been diminished by the accident.

The real and only issue is whether thfe claimant has “ lost ” these 
two fingers within the contemplation of R. S. ch. 50, sec. 16. and 
should receive the compensation specified therein, to wit:

“ For the loss of the third finger, one-half the average weekly 
wages during eighteen weeks. For the loss of the fourth finger,
* * * one-half the average weekly wages during fifteen weeks ”— 
or whether he has suffered a partial disability and should be com­
pensated as provided in section 15; the basis of compensation being 
the difference in his earning capacity before and after the accident.

The court, after reviewing the context of the statute, continued:
Throughout these sections when loss of use without removal or 

severance is contemplated, it is so stated in unambiguous words, and 
when “ loss ” is used it means loss in the ordinary acceptance of the 
term that is, physical loss of a member.
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It may be that in fixing an arbitrary compensation for the loss of 
these various parts the legislature purposely refrained from extend­
ing these provisions to loss of use in all but the two excepted in­
stances before referred to (loss of sight in both eyes, and paralysis 
due to injury to the spine) for the reason that a use which might be 
deemed loss at the beginning .might be regained in whole or in part 
long before the expiration of the arbitrarily fixed period, while the 
loss by severance is irreparable. Some uncertainty might exist with 
regard to the one, none in regard to the other.

W orkmen’s Compensation—Disability—Loss of H and—Loss of 
U se of A rm—Pater v. Superior Steel Co., Supreme Court of Penn- 
sylvania (Jan. 4, 1919), 106 Atlantic Reporter, page 202.—The right 
arm of Elmer Pater, an employee of the Superior Steel Co.,, was 
caught in one of its rolls and badly crushed. Amputation followed, 
about an inch or three-fourths of an inch below the elbow, and the 
referee found that as a result Pater had suffered the loss of use of 
the right arm for all practical purposes and allowed an award for 
215 weeks’ compensation. Defendant contests this award, claiming 
that as the amputation was below the elbow only the loss of a hand 
resulted and that the compensation should be only for 175 weeks. 
The award of the referee was affirmed by the compensation board 
and by the court below. In affirming the award this court in render­
ing its decision said in part :

The act is remedial and should be given a liberal construction. 
But aside from this, under the fact found by the referee, the express 
words of the statute called for the award made to the claimant. He 
had permanently lost the use of his arm. While the act declares that 
amputation at any point between the elbow and wrist shall, ipso 
facto, be considered the equivalent of the loss of the hand, it fur­
ther provides in the same clause that permanent loss of the use of 
an arm, with or without amputation, resulting from injuries sus­
tained by a workman, shall be the equivalent of the actual loss of 
the arm. I f  in the present case there had been no amputation but 
the arm had been so crushed as to hang permanently useless at the 
side of the claimant, could his right to compensation for 215 weeks 
be questioned ? The finding of the referee is that as a result of the 
injuries which he sustained in the course of his employment he has 
permanently lost the use of his arm, and the amputation which neces­
sarily followed is not a determining factor in fixing the basis upon 
which compensation is to be allowed. This was the correct view of 
the learned court below.

W orkmen’s Compensation— Disability—Loss of Part of 
Phalange—Edw ard E . McMorran &  Co. v. Industrial Commission 
et a lS u p re m e  Court of Illin o is  (Dec. 17, 1919), 125 Northeastern 
Reporter, page 284.—Alfred Habel was employed by the Edward E.
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McMorran company, and during the course of his employment he 
sustained an injury to the index finger of his right hand. The 
injury arose out of and in the course of his employment and re­
sulted in the loss of one-sixteenth of an inch of the first phalange of 
the right index finger. The injury after it had healed did not dis­
able him in any way from the use of his finger or hand. The in­
dustrial commission allowed him an award under the schedule in 
the workmen’s compensation act for permanent partial disability as 
for the loss of the entire phalange. The case was certified to the 
supreme court by the circuit court which had affirmed the award. In 
reversing the decision of the circuit court and modifying the award 
the court stated the facts, then quoted from a case decided by the 
New York Court of Appeals (In re Petrie, 215 N. Y. 335, 109 N. E. 
549), as follows:

“ We think we should hold that the provisions of the statute
* * * become operative and applicable when it appears that sub­
stantially all of the portion of the finger so designated has been lost.55

Continuing, the court said:
This, we believe, is a reasonable construction of such provision. 

The evidence shows, without contradiction, that the applicant lost 
but one-sixteenth of an inch off the first phalange of the index finger; 
that the injury did not interfere at all with the use of the distal joint; 
that the tip of the finger, while susceptible to cold and heat, did 
not in any way interfere with the use of the entire finger.

While wTe are of the opinion that a liberal interpretation should be 
giyeh to this class of cases, yet such interpretation should not go to 
the extent of becoming absurd. It can not be reasonably said that 
the loss of one-sixteenth of an inch of the first joint of a finger is 
the loss of the first phalange or that the legislature so intended.

We are of opinion that the circuit court erred in quashing the writ 
of certiorari issued in this cause and that the industrial commission 
erred in making an award for 17£ weeks at $6 per week, for per­
manent partial disability, as provided in paragraph (e) of section 8 
of the workmen’s compensation act. The award of $6 a week for 
a period of 6J weeks for total temporary incapacity is a proper 
award.

The case was therefore reversed and remanded, with directions to 
enter a finding in accordance with the views set forth above.

W orkmen’s Compensation— Disability— Temporary Partial Dis­
ability—Refusing E mployment—F ra n k  v. Deemer Steel Casting Co., 
S'tyflerior Court of Delaware (June 4, 1920), 110 Atlantic Reporter, 
p%ge 561.—The plaintiff, Frank, was injured while in the employ of 
the defendant and was awarded compensation at the rate of $10.50 
per week based on a weekly wage of $21, payments to continue dur­
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ing the term of temporary total disability. He later petitioned the 
industrial accident board to commute his compensation into a lump 
sum. This the board did, but upon the appeal of the defendant to 
the superior court of New Castle, the decision of the board was re­
versed on the ground that the board had incorrectly classified Frank’s 
injuries (108 Atl. 283). The defendant company then petitioned the 
board to reduce Frank’s compensation, alleging that he was able to 
work and earn at least 25 cents per hour for a 52^-hour week and 
that his wage loss should be reduced accordingly. The company 
offered to reemploy Frank on the above terms but he refused. The 
board made an order reducing the amount of the award and Frank 
appealed. The superior court in upholding the decision of the board 
rendered in part the following decision:

The court believe it is not necessary to determine tne general earn­
ing power of the injured employee in cases where work is offered suit­
able to his capacity by the employer, for the reason that under sec­
tion 3193nn, Code 1915, section 133 of the Delaware workmen’s com­
pensation law of 1917, as amended, it is provided:

“ I f  an injured employee refuses employment suitable to his capac­
ity, procured for him, he shall not be entitled to any compensation 
at any time during the continuance of such refusal, unless in the 
opinion of the industrial accident board such refusal was justi­
fiable. .

We think that the industrial accident board was justified by the 
evidence and had the power and authority under section 133 to order 
Mike Frank, the claimant, to go to work for the Deemer Steel Cast­
ing Co., at the employment procured which was suitable to his capac­
ity for work, and under section 103, subsection “  5,” to make, an 
order reducing his compensation from $10.50 per week to $3.94 
per week, until otherwise ordered by said board or terminated by the 
Delaware workmen’s compensation law of 1917, as amended.

For the reasons stated, the award and order of the said board is in 
all things affirmed.

W orkmen’s Compensation— Disability—“ Total Loss of One 
Ey e ”—Loss of Power of A ccommodation-—Juergens B ros . Co. v. 
Industrial Commission et a lS u p re m e  Court of Illin o is  (Dec. 17, 
1919), 125 Northeastern Reporter, page 337.—The claimant, Kaage, 
was employed by the Juergens Bros. Co. when he sustained an injury 
to his eye from an accident arising out of and in course of his em­
ployment. Various complications set in, resulting in an operation 
which necessitated the removal of the lens of the eye. The sight of 
the injured eye was reduced to such an extent that only with special 
lenses could it be used, and it could not in any case be used coopdi- 
nately with the remaining good eye. Even when used alone and Avitli 
special lenses the sight of the injured eye was greatly impaired. 
Kaage was awarded compensation at the rate of $10.50 per week for
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100 weeks, according to a special schedule contained in the work­
men’s compensation act, which allowed 100 weeks’ compensation for 
the “ total loss of one eye.” The employer appealed, asserting that 
as Kaage had not suffered the total loss of vision in his injured eye* 
and that if lie lost his remaining good eye he could still use his in­
jured eye, he could not be allowed, compensation for the total loss 
of one eye. The court refused to take this view of the case and 
affirmed the award, saying in part:

Paragraph u e ” of section 8 of the workmen’s compensation act, as 
amended in 1915 (Laws 1915, p. 403),. provides:

“ In addition to compensation during the period of temporary total 
incapacity for work resulting from such injury, * * * for the 
loss of the sight of an eye, fifty per centum of the average weekly 
wage during 100 weeks.”

Plaintiff in error contends that should Kaage lose the sight of his 
good eye he could by the use of lenses gain the use of the injured eye, 
and therefore he has not lost the sight of the injured member. The 
question before this court is whether or not this man has for all prac­
tical uses and purposes lost his eye. The application of laws of this 
character should not be made to depend upon finespun theories based 
upon scientific technicalities, but such laws should be given a practi­
cal construction and application. For all practical purposes, when 
a person has lost the sight of an eye, he has lost the eye, and to say 
that the statute providing compensation for the loss of the sight of 
an eye does not apply here because of the remote possibility of Kaage 
losing his good eye, whereby he can through artificial means gain a 
certain amount of use of the injured member, is to place a construc­
tion on a remedial act which deprives it of ail practical effect. Such 
could not have been the intention of the legislature in passing this act.

W O R K M E N ’& C O M P E N S A T X O N ---- D IS A B I L I T Y -----W A I T I N G  PERIOD— L u M P -

S u m  S e t t l e m e n t s — Raffaghelle v. Russell, Supreme Court of K a n ­
sas (Dec. 7 ,1918), 176 Pacific Reporter, page 6Jfi.r—Paul Raffaghelle 
was employed in the coal mine of the defendant Russell when a large 
rock fell upon a workman with "whom he was working. In attempt­
ing to lift the rock from the injured man he strained himself, sus­
taining a femoral rupture. He was not totally disabled and con­
tinued to work, although he suffered great pain and was unable to 
do the heavier work of his occupation. He recovered compensation 
in the lower court and the employer appealed. In affirming the award 
for compensation the court said in part:

Defendant contends that there was no evidence to sustain the find­
ing of diminished capacity, and cites part of section 5896 of the 
General Statutes of 1915, which before the amendment of 1917 (Laws 
1917, ch. 226), provided:

“ That (a) the employer shall not be liable under this act in re­
spect of any injury which does not disable the workman for a period
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of at least two weeks from earning full wages at the work at which 
he is employed.”

The statute quoted does not mean that, unless a workman’s injuries 
totally disable him from laboring for the first two weeks succeeding 
his mishap, he can not recover. It means that, unless the injury 
is sufficiently serious to disable him for two weeks, the injury is con­
sidered by the statute to be too trivial for its concern. The statute 
would discourage malingering and the harassing of employers with 
petty claims of little or no merit. But it would never do to say that 
the courageous workman who sticks to his task notwithstanding his 
pain and injury is to be penalized for so doing. Neither would it 
do to say that an injured workman who in pain and distress and 
with the gratuitous help of his fellow workmen can still earn as much 
as he was wont to do before his strength and vigor were impaired 
is not entitled to compensation. A workman who is injured is not 
compelled to lay off then and there for two weeks to protect his rights 
under the act. The soldier who is wounded, but still 66 carries on,” 
is looked upon as a hero; the injured workman who likewise attempts 
to “ carry on ” will lose nothing by so doing when his rights become 
a matter of judicial determination.

The court discerns no trouble as to the sufficiency of the evidence 
of diminished earning capacity. The plaintiff was so much distressed 
that he had to go to another State, to a mine where the coal vein 
was eight feet thick and where his buddies ” (friendly fellow work­
men) would help him with heavy lifting. The court attaches no 
controlling significance to the fact that his semimonthly pay checks 
were sometimes as large or larger after his injury than they were 
before he was hurt. The evidence showed that in the days of his fulli 
vigor he occasionally took a lay-off to enjoy himself; since his injury, 
he is occasionally compelled to take a lay-off because of pain which 
now attends his arduous vocation. These were merely circumstances 
to be considered with all the other facts, pro and con, in determining 
whether plaintiff’s claim was genuine or spurious.

The trial court had allowed a request for a commutation to a lump 
sum, and the contention was made that it had erred therein, abusing 
its discretion. The supreme court recognized the possibility of a 
recovery within the period of eight years during which payments 
might continue, if the workman should undergo an operation, but 
this did not prove that the court had abused its discretion. Citing 
a provision of the Kansas statute authorizing lump-sum awards in 
cases where the employee is compelled to sue to recover benefits under 
the act, the court said:

Since the statute gave the injured workman a right to a lump-sum 
judgment, and merely added a grant of discretionary power to the 
court to modify that right, a failure to exercise a discretionary 
power which the trial court might or might not care to use does not 
ordinarily amount to abuse of discretion.

The judgment is affirmed.
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W orkmen’s Compensation— Disfigurement— Constitutionality • 
of Statute— Sweeting v. American K n ife  Co. et dl., Court of A p ­
peals of New Y o rk  (A pr. 8, 1919), 123 Northeastern Reporter, page 
82.— The plaintiff, Sweeting, was employed in the grinding depart­
ment of the American Knife Co. The explosion of an emery wheel 
destroyed the bridge of his nose, giving him what is commonly 
known as a flat nose, with deep scars upon his face. The commis­
sion made an award of $2,500 for serious facial disfigurement accord­
ing to the provisions of subdivision 3 of section 15 of the workmen’s 
compensation law (Consol. Laws, ch. 67, as amended in 1916), allow­
ing a maximum award of $3,500 as compensation for disfigurement. 
The employer and insurance carrier insisted that this provision was 
unconstitutional and void because, as they argue, such injuries have 
no relation to the loss of the employee’s earning power. The lower 
court affirmed the award of the commission and on appeal the award 
was again affirmed, the court of appeals saying in part:

The award would stand, -therefore, though the facial disfigure­
ment were unrelated to loss of earnings. But in truth it is related, 
and so the legislature must have found. One can not defeat a statute 
by a presumption that in its enactment the truths of life have been 
ignored. The presumption is, on the contrary, that they have been 
perceived and heeded. But one of the truths of life is that serious 
facial disfigurement has a tendency to impair the earning power of 
its victims. In some callings it would rule out altogether an appli­
cant for employment. In most it would put him at a disadvantage 
when placed in competition with others. There may, of course, be 
individual instances of disfigurement without impairment of earn­
ing power. That is true also where there has been the loss of a 
finger or a foot or an eye. Lawmakers framing legislation must 
deal with general tendencies. The average and not the exceptional 
case determines the fitness of the remedy.

This case was carried to the Supreme Court of the United States 
on appeal and there affirmed, in conjunction with other cases under 
the same statute. (See next case below.)

TEXT AND SUMMARIES OF DECISIONS. 369

Workmen’s Compensation— Disfigurement— Constitutionality 
of Statute— Loss of Earning Capacity— Due Process of Law—New 
Y o rk  Cent. R. Co . v. Bianc, American K n ife  Co. et al. v. mSiveetin<g, 
Clark K n itting Co. (In c.) et al. v. Vaughn, United States Supreme 
Court (Nov. 10, 1919), M) Supreme Court Reporter, page 4h-—This 
decision is the result of appeals by three employers and an insurance 
carrier from orders issued by the appellate division of the Supreme 
Court of New York, and affirmed by the New York Court of Ap- 
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peals, affirming awards by the State industrial commission of com­
pensation to the injured employees for facial or head disfigurement. 
It is contended that the provision of the compensation statute allow­
ing awards for disfigurement, added by an amendment of 1916, is un­
constitutional as an unreasonable exercise of the police power of the 
State, and that it deprives the employers of their property without 
due process of law because it allows compensation where no loss of 
earning capacity has been suffered. Mr. Justice Pitney delivered the 
opinion of the United States Supreme Court upholding the constitu­
tionality of the provision.

He first called attention to the fact that the compensation law had 
been held constitutional by the court prior to the amendment. (New 
York Central E. E. Co. v. White, 243 U. S. 188, 37 Sup, Ct. 247 [see 
Bui. No. 224, p. 232].) Continuing, Mr. Justice Pitney said:

The sole contention here is that the amendment of 1916 deprives 
the respective plaintiff's in error of, property without due process of 
law, in contravention of the fourteenth amendment.

The argument is that an award for disfigurement, made wholly 
independent of claimant's inability to work, is not based upon im­
pairment of earning power; that only such impairment can justify 
imposing upon an employer without fault compulsory payment by 
way of compensation to an injured workman; and hence that the 
“ disfigurement clause55 is not a reasonable exercise of the police 
power, but is arbitrary and oppressive.

Even were impairment of earning power the sole justification for 
imposing compulsory payment of workmen’s compensation upon the 
employer in such cases it would be sufficient answer to the present 
contention to say that a serious disfigurement of the face or head 
reasonably may be regarded as having a direct relation to the in­
jured person’s earning power, irrespective of its effect upon his mere 
capacity for work.

Under ordinary conditions of life a serious and unnatural dis­
figurement of the face or head very probably may have a harmful 
effect upon the ability of the injured person to obtain or retain em­
ployment. Laying aside exceptional cases, which we must assume 
will be fairly dealt with in the proper and equitable administration 
of the act, such a disfigurement may render one repulsive or offensive 
to the sight, displeasing or at least less pleasing to employer, to 
fellow employees, and to patrons or customers. (See Ball v. Wm. 
Hunt & Sons (Ltd.), 1912, App. Cas. 496.)

But we can not concede that impairment of earning power is the 
sole ground upon which compulsory compensation to injured work­
men legitimately may be based. Unquestionably it is a rational 
basis, and it is adopted for the generality of cases by the New York 
law. But the Court of Appeals has construed the i916 amendment 
as permitting an allowance for facial or head disfigurement, although 
it does not impair the claimant’s earning capacity. (Matter of Erick­
son v. Preuss, 223 N. Y. 365. 368: 119 N. E. 555 [Bui. No. 258, p. 
167] ; and see opinion of Judge Cardozo in the present case, 226 
N. Y. 199, 200; 123 N. E. 82 [above].) In view of this, and there be­
ing no specific finding of such impairment in these cases, it is proper
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to say that in our opinion the “ due process of law55 clause of the 
fourteenth amendement does not require the States to base com­
pulsory compensation solely upon loss of earning power.

The New York law as at first enacted, the Washington, and the 
Arizona laws presented for our consideration three different methods 
adopted for the purpose of imposing upon the industry the burden 
of making some compensation for the human wastage attributable 
to the hazards of the work. We were unable to find that any of 
these ran counter to the 66 due process ” clause. Nor does that pro­
vision debar a State from adopting other methods or a composite 
of different methods provided the result be not inconsistent with 
fundamental rights.

And we see no constitutional reason why a State may not in ascer­
taining the amount of such compensation in particular cases take 
into consideration any substantial physical impairment attributable 
to the injury, whether it immediately affects earning capacity or not.

For the reasons thus, outlined it was not unreasonable, arbitrary, 
or contrary to fundamental right to embody in the New York work­
men’s compensation law a provision for a special allowance of com­
pensation for a serious disfigurement of the face or head. Nor is 
there any ground for declaring that the allowance prescribed by 
the 1916 amendment exceeds the constitutional limitations upon the 
State power.

Judgments affirmed.

W orkmen’s Compensation— Election— Minors— Chicago, R . L  &  
P. R y  Co. v. F u lle r et a lS u p re m e  Court of Kansas (Dec. 6, 1919), 
186 Pacific Reporter, page 127.—Fuller, a minor of 20 years, was in­
jured in November, 1917, while in the employ of the railway com­
pany. The compensation law of Kansas by amendments made in 
1917 automatically brought all employers and employees under the 
act, and those not desiring to be governed by the law were required 
to make a wrritten election to that effect. The railway company sub­
mitted the question of Fuller’s compensation for his injuries to an 
arbitrator, who made an award under the workmen’s compensation 
act (Laws 1917, ch. 226) which was affirmed by the district court. 
Fuller appealed from the award, declaring that because he was a 
minor he was not subject to the provisions of the act. The court 
failed to take this view and affirmed the award, saying in part:

The appellants also contend that because Fuller was a minor ŵ hen 
the accident occurred he was not bound by the provisions of the law 
making the statute applicable to employees who filed no notice of an 
election to the contrary. (Gen. Stat. 1915, sec. 5939; Laws 1917, ch. 
226, sec. 24.) The argument is that the matter is contractual, and that 
a minor is not bound by his contracts. The compensation act by vari­
ous references to minor workmen fairly shows an intention to bring 
them within its provisions. It is competent for the legislature to 
place upon minors the obligation of an affirmative election not to 
come within the compensation act in order not to be subject to its
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provisions (Young v. Sterling Leather Works, 91 N. J. Laws, 289, 
102 Atl. 395), and this it appears to have done. If the result sought 
to be attained is inconsistent with the general law with respect to the 
extent to which a minor is bound by his contracts, then the more re­
cent act controls, the prior law being repealed by implication to the 
extent of the conflict. Provision is made in the statute for any right, 
privilege, or election accruing to an “ injured workman ” being exer­
cised in his behalf by his guardian (Gen. Stat. 1915, sec. 5904), but 
the language obviously has no relation to the choice between coming 
within the law or rejecting its provisions before injury. The atten­
tion of the legislature having been directed to the matter of guardian­
ship and no provision having been made for the action of a guardian 
in the matter of electing whether to come within the law or not, the 
inference seems just that the intention was for the minor to be left to 
make his own choice, or to change the choice which the State may be 
deemed to have made for him in the first instance.

The judgment is affirmed.

W orkmen’s Compensation—E lection—Presumption—Storrs v. 
Industrial Commission, Supreme Court of Illin o is  (Dec. 18, 1918), 
121 Northeastern Reporter, page 267.—Jacob Dier was regularly 
employed by the foreman of the plaintiff, Storrs, who was engaged 
in no other .business than the managing, maintaining, and keeping 
in repair of some 12 or 15 buildings. Dier was a painter, and in the 
course of his employment he received an injury to one eye which de­
stroyed the sight. The law of Illinois was at the time elective; and 
Storrs had made no election. He therefore claims that he was not 
subject to the workmen’s compensation act. The court, in affirming 
the judgment of the lower court that he was, spoke, in part, as 
follows:

Every employer enumerated in subdivision 1 of paragraph (b ) of 
section 3 (sec. i28) is conclusively presumed to be subject to the act 
unless he elects to the contrary. Plaintiff in error (Storrs) made no 
election. Among the occupations, enterprises, or businesses enumer­
ated in paragraph (b ) are “ the building, maintaining, removing, 
repairing, or demolishing of any structure, except,” etc. I f  plaintiff 
in error was subject to the act, it was because he was engaged in the 
occupation or business of maintaining buildings. He looked after 
renting the property and collecting the rent, and for the purpose of 
keeping it in good condition he had a regularly employed foreman 
and also employed such other help as was needed. He engaged in 
no work of any kind for others and was not a contractor or builder. 
All he did was to look after, and care for his property and that of 
his children. Lexicographers define 66 maintain “ To hold or keep 
in any particular state or condition; in a state of efficiency or va­
lidity; to keep up.” It would seem clear that plaintiff in error wTas 
engaged in the business or occupation of maintaining buildings 
within the usual and ordinary meaning of that term. If he had not 
been the owner, but had contracted to look after, maintain, and keep
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in repair the buildings for other owners, from whom he received 
compensation for his services, it could not reasonably be disputed 
that his business or occupation would come within the act. The fact 
that he was the owner and received his compensation from rents of 
the properties we can not believe to relieve him from liability under 
the provisions of the workmen’s compensation act.

We are of the opinion the contention that the plaintiff in error was 
not engaged in an occupation subject to the act can not be sustained.

W orkmen’s Compensation— E mployee— Course of E mploy­
ment— Farrington  v. United States Railroad Adm inistration et al 
Court of Appeals of New Y o rk  (Mar. 9,1920), 127 Northeastern Re­
porter,page 272.—John Farrington and another laborer were engaged 
in unloading some screenings for their employer from a Long Island 
Railroad freight car standing on the tracks of the railroad company. 
The two men had completed their days’ work and had boarded a motor 
truck of their employer to returjp. to their homes when the station 
agent of the Long Island Railroad, who together with a helper was 
endeavoring to shut the door of a box car, called to them to help 
him close the door. This the men did, but in so doing the tip of 
Farrington’s finger was clipped off. An infection set in and he later 
died of tetanus. The lower courts affirmed an award by the in­
dustrial commission and the defendant appealed. The decision and 
award were reversed by the court of appeals on the ground that 
Farrington was not an employee of the railroad company and there­
fore the accident did not occur in the “ course of employment ” by 
the railroad company, so as to render it liable under the workmen’s 
compensation act.

In taking this action, the court of appeals adopted the dissenting 
opinion of Judge Henry T. Kellogg in the trial in the supreme court, 
appellate division (179 N. Y. Supp., 920), which reads in part:

The agent [of the railroad company] testified that he had no 
authority to employ labor, and particularly to employ the two men 
whose help he asked. These men had finished their work and were 
about to go home on their employer’s truck, when they were called 
upon to do a friendly act requiring the exertion of their strength 
but for a moment of time. To call their acts those of a new em­
ployment, rather than acts of kindness gratuitously performed, is 
to supply a mercenary motive, where the proven facts indicated that 
none existed.

W orkmen’s Compensation— Employee— I ndependent Contrac­
tor— Casual E mployment— W ell Repairer—Otmer v. P e rry , Su­
preme Court of New Jersey (Dec. 15, 1919), 108 Atlantic Reporter, 
page 369.—Frank J. Perry was employed by Matilda Otmer to repair 
a well. He was paid $8 per day and was free to make the repairs
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in whatever way he deemed best. He worked on the pump for 3 
days and then was discharged and another hired, but after some 
days the second man was also discharged and Perry was reemployed 
to finish the work at the old rate of $1 per hour. There was only 
two hours’ work, and in part payment Perry was to receive the old 
pump. While he was completing the work a pipe which had been 
insecurely joined slipped and injured his index finger, disabling him 
for 10 weeks. He brought proceedings under the workmen’s com­
pensation act and was allowed an award for 6 weeks, The employer 
appealed and the decision was reversed on the ground that Perry 
was an independent contractor and not an employee under the work­
men’s compensation act. The opinion of the court is in part as fol­
lows:

The work which the petitioner contracted to perform in this in­
stance was of a distinct and specific character, in the execution of 
which he was unhampered and uncontrolled by the views and orders 
of an immediate superior; and when the work was executed the 
relationship of the parties arising out of the contract was at an end. 
In that fact inheres the distinction wThich differentiates the work or 
employment of the ordinary servant from that of an independent 
contractor.

The legal status existing between these parties under their contract 
was manifestly one in which the defendant contracted for a certain 
specific result, and left the modus operandi entirely to the petitioner. 
The defendant obviously was interested only in the specific result of 
reparation, and not in the means of its execution, and that feature of 
the contract was entirely left to the judgment and discretion of the 
petitioner.

The rule applicable to the situation is therefore that to which I 
have adverted, and not the familiar doctrine arising from the rela­
tionship of master and servant, arising out of the “  servitium ” of 
the civil and common law, as expounded in 1 Blaekstone, 423. Em­
phasis is given to this distinction by the provisions of the act upon 
which this application is based, which provides that the word “ em­
ployer” is declared to be synonymous with “ master,” and “ em­
ployee ” with “ servant.” Section 3, Laws 1911, ch. 95.

The judgment awarding compensation was therefore reversed.

W orkmen’s Compensation—E mployee— I ndependent Contrac­
tor—F indings of Industrial Board— Muncie Foundry & Machine 
Co. v. Thompson, Appellate Court of Indiana , D ivision No. 1 (May 
9, 1919), 123 Northeastern Reporter, page 196.—Thompson was em­
ployed by the machine company to unload coke from freight cars 
into bins provided for that purpose. He was paid 40 cents for each 
ton he unloaded. While at work a conveyor became stuck and his 
hand was injured while attempting to dislodge some lumps of coal. 
The industrial board allowed him an award for the injuries he sus­
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tained. The company appealed, alleging that Thompson, inasmuch 
as he was being paid by the ton, was an independent contractor and 
not an employee and that the findings of the commission were not 
sufficient. The court held that Thompson was not an independent 
contractor, but also held that the findings of the commission were 
insufficient, saying in part:

It is frequently said in cases that—
u To draw the distinction between independent contractors and 

servants is often difficult, and the rules which courts have undertaken 
to lay down on this subject are not always simple of application.”

What contract, as an independent contractor, did the appellee have 
with the appellant ? How many cars must he unload at 40 cents per 
ton, before his contract would be complete? Or during what period 
of time was he, under his contract, to unload cars for the appellant? 
As to each of these questions there is no answer found in this record 
favorable to the appellant.

Contracts are entered into for the purpose of acquiring rights, on 
the one hand, and imposing obligations on the other. The appellee 
could cease to labor for the appellant at any time he chose, and the 
appellant had the right to discharge him at any time it chose. Ap­
pellee’s pay instead of being measured by the hour, day, week, or 
month, was, by this contract, to be measured by the ton of coke un­
loaded ; but he was none the less a laborer, in the employ of the ap­
pellant, doing appellant’s work at the time he received the injury 
in question.

In cases of this character there are five facts which must be found 
as a legal basis for an award of compensation, viz.:

(1) That claimant was an employee.
(2) That he received an injury by accident.
(3) That the accident arose out of and in the course of the em­

ployment.
(4) The character and extent of such injury.
(5) Claimant’s average weekly wage.
For the failure of the board to find facts necessary to sustain its 

award, this cause is reversed and remanded to said industrial board, 
with directions to restate its findings of fact, and for further pro­
ceedings not in conflict herewith.

Workmen’s Compensation —  “ Employee ” — Shot Ftrer in 
Mine—Bidw ell Coal Co. v. Davidson, Supreme Court of Imoa (Nov. 
15, 1919), 174 Northwestern Reporter, page 592.—The law of Iowa 
requires mines to employ shot examiners, and it is admitted that they 
are mine employees. The miners of the Bidwell Coal Co.’s mine con­
sidered it desirable that only one person be permitted to fire the dyna­
mite shots used in blasting down solid coal. The miners worked for 
the mine under an agreement whereby they were to receive a certain 
sum per ton for each ton of coal mined. They were permitted to 
select the person who was to act as shot firer, and they were also per­
mitted to discharge him. The company deducted a certain sum from

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



376 DECISIONS OF COURTS AFFECTING LABOR.

the amount to be paid the miners on each ton mined for the purpose 
of paying the shot firer, because it is part of a miner’s duty to fire 
his own shots. The miners usually appointed the shot examiner to 
act as shot firer and had appointed one Medford to act in this ca­
pacity. Medford left and, with the knowledge and consent of both 
the company and the miners Davidson took his place as shot exam­
iner and shot firer. While engaged in firing a shot Davidson was 
killed. The compensation commission refused to grant his widow an 
award on the ground that Davidson was not an employee of the com­
pany. On appeal the district court held that Davidson was in fact 
an employee of the company, and that compensation should be 
awarded. The company appealed to the supreme court, which af­
firmed the judgment of the district court allowing an award. The 
opinion is in part as follows:

Under the stipulation but one question remains open for considera­
tion: Was Ben Davidson an employee of the plaintiff company at the 
time he received his injuries?

It is true, as a general proposition, and wTe think the record shows 
it was so understood in conferences between the miners and the com­
pany, that the management of the mine and the direction of the mine 
are vested exclusively in the operators of the mine, and that the 
miners have no right to abridge this right. The selection of a shot 
firer was given by the company to the miners in the mine, and it is 
said that whenever a majority of the miners in any mine decide to do 
so, they may select the shot firers for the mine. That is, the company, 
having authority to select its own employees, delegated to the miners 
the right to select certain persons to do certain work in the mine. The 
work to be done in the mine was for the use and benefit of the mine 
owners. The power to select the workmen rests originally and pri­
marily in the owners. They may delegate that right to select to an­
other. The selection made under this delegated power is the selection 
of the mine operators themselves.

This thing is clear: This man was working in the mine, doing work 
for the company in the mine, with the knowledge and consent of the 
company,, and for the purpose of more effectually carrying on the 
work in which the operators were engaged. He was engaged at the 
time he was injured in performing an indispensable part of the min­
ing operations carried on in the mine. He was doing a part of the 
business of mining for which miners wTere directly employed. The 
appellant knew that he was doing this work for them. If he had 
been employed directly by the company as shot firer, the liability of 
the company w7oulcl be apparent under the workmen’s compensation 
act. The fact that they had delegated to the miners the right to 
select him to do this particular work, indispensable to a proper carry­
ing on of the work, does not change the relationship.

W o e k m e n ’ s C o m  p e n s a t i o n — E  m p l o y e e — V o l f n t e e r s — George S , 
Mepham <& Co. v. Industria l Commission, Supreme Court of Illin o is  
(Oct. 27, 1919), 124 Northeastern Reporter, page 51fi.—Stephens was
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employed by George S. Mepham & Co. to operate two paint mix­
ers known as chasers. On the other side of the room in which 
Stephens was employed were two other chasers operated by Roberts. 
A heavy belt which turned the shaft that transmitted power to 
Roberts’s chasers broke and had to be repaired by the millwright. 
The broken belt in no way affected Stephens’s chasers. The foreman 
called Roberts and one Tipton to help put the belt back on the pulley. 
While they were doing this Stephens, who was passing, offered to 
do it for them, and before the foreman could prevent him he took 
a rod and attempted to push the belt on the pulley, but the belt 
pushed the rod against the pulley in which it became caught and 
whirled Stephens around and threw him to the floor. When picked 
up he was dead. His widow brought proceedings for compensation 
and was allowed an award, but on appeal the award was quashed. 
The widow appealed from: th^t decision quashing the award, but 
that decision was affirmed by the supreme court. The opinion is in 
part as follows:

In the instant case deceased was neither required nor expected to 
assist in adjusting this belt. The foreman had called two men to 
help, and it is apparent no more were needed. It was merely a ques­
tion of tinie until the belt would have been adjusted. There was no 
emergency. The condition of that belt did not affect the part of 
the work which deceased was employed to do. Deceased here volun­
teered his services, and before his foreman could command him not 
to ^perform the service he had placed himself in such a position that 
he could not save himself from injury. A “ volunteer ” is one who 
introduces himself into matters which do not concern him and does 
or undertakes to do something which he is not bound to do, which 
he has not been in the habit of doing with his employer’s knowledge 
or consent, or which is not in pursuance of any interest of the master 
and which is undertaken in the absence of any peril requiring him 
to act as on an emergency.

As it appears from the testimony of the fellow employees of de­
ceased that deceased wras volunteering his services and was of his own 
volition intermeddling with something entirely outside the work for 
which he was employed, the judgment of the circuit court must be 
and is affirmed.

Judgment affirmed.

Workmen’s Compensation— Employee— Watchman Qualified as 
Deputy Sheriff— Engels Copper M ining Co. v. Industrial Accident 
Commission et al., Supreme Court of California (Nov. If, 1919), 185 
Pacific Reporter, page 182.—The mining company had in its employ 
one Franklin H. Smith, who was a general utility man, fire marshal, 
and watchman. In order that he might perform his duties with the 
authority of law he was deputized as a sheriff. He had never served 
the sheriff in a criminal matter but had acted in several civil cases.
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One evening a Mexican brought some whisky into one of the shacks 
and a drunken orgy ensued, in the course of which one of the occu­
pants threatened gun play. Smith was called upon to quell the dis­
turbance, and when he went to the shack he was shot and killed. His 
widow was awarded compensation, and the company brought cer­
tiorari to review the award, claiming that because Smith was a 
deputy sheriff his wife could not recover under the workmen’s com­
pensation law. The court affirmed the award. Its opinion, in part, 
is as follows:

Respondent relies upon section 8 (a) of the statute (St. 1917, p. 
835), which defines the term “ employee,” and includes “ all elected 
and appointed paid public officers.” but excludes “ any person hold­
ing an appointment as deputy clerk, deputy sheriff, or deputy con­
stable appointed for the convenience of the appointee, but receives 
no compensation from the county or municipal corporation or the 
citizens thereof for the services of such duty.” The section, however, 
provides:

“ That such last exclusion shall not deprive any person so depu­
tized from recourse against any private person employing him for 
injury occurring in the course of and arising out of such employ­
ment.”

The question presented in the instant case involves the construc­
tion to be placed upon the words of the proviso above quoted. Peti­
tioner contends that the “ employment” referred to in the proviso 
has no relation to the performance of official acts, and that a depu­
tized person can be an employee only when performing some act in 
no wise connected with his official duties. With this construction we 
can not agree. It would not, we think, require an express statutory 
reservation to secure to a deputy sheriff the right to compensation 
for an injury received in the course of working at a mechanical art 
or trade. The clause in question should not be regarded as intended 
to effect this purpose, and thereby be interpreted as a purely su­
pererogatory enactment, if it may fairly be construed in such a 
manner as to give it a rational purpose. In our opinion the statute 
is to be construed in the light of the common practice of property 
owners to choose as watchman or special officers men who are depu­
tized officers of the law and to secure the deputization of such watch­
man or special officers engaged by them as are not already deputies. 
It is obviously to this class of deputies that the excluding clause of 
the statute refers in sharp contrast to the provisions of the including 
clause. It is in the light of the meaning of the excluding clause that 
the proviso in question must be read, So read, its clear effect is to 
provide that, where a deputy performs acts which, while official in 
their nature, are advantageous to the employer and directed by him, 
not incidentally merely, but as part of the duties prescribed and con­
templated in the contract of employment, then such deputy is acting 
in the course of his private employment within the meaning of the 
provisions of the workmen’s compensation act.

Upon this view of the statute, petitioner can not escape liability 
to compensate the widow for the death of Franklin H. Smith on the
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plea that in performing the duties incident to his employment he was 
also fulfilling a duty to the county.

The award is affirmed.

W orkmen’s Compensation— E mployee— W orking Director of 
Company—M iller's Mutual Casualty Co. y. Hoover et a l C o u r t  of 
C iv il Appeals of Texas (Nov. 8, 1919), 216 Southwestern R e­
porter, page IflS.— This action was brought by the widow and sur­
viving children of Guy Frank Hoover against the insurer of the 
G. B. R. Smith Milling Co. for compensation under the workmen’s 
compensation act for the death of the husband and father of the 
plaintiffs. Guy Frank Hoover was general manager and head miller 
of the milling company. He was also a director in the corporation. 
He did not have authority to hire and discharge the employees of the 
company although occasionally he was permitted to do so, that func­
tion being exercised by the president, G. B. R. Smith, who took active 
part in the management of the business. Hoover was killed while in 
the performance of his duties as head miller, and upon proceedings 
being brought therefor the plaintiffs were awarded compensation. 
The insurer appealed, contending that because Hoover was a director 
in the corporation he could not at the same time be an employee 
and therefore recovery was barred under the act by the provisions as 
amended that “ the president, vice presidents, secretary, or other 
officers * * * and the directors ” of corporations which accept 
the act u shall not be deemed or held to be an employee within the 
meaning of that term as defined” in the act (article 5246-83, vol. 2, 
Vernon’s 1918 Supp. Civ. & Crim. Stats.). The court affirmed the 
award, replying to this contention as follows :

We are unable to agree with the contention. The provisions of the 
quoted article, which exclude officials of the corporation from par­
ticipating in the benefits of the act, we are convinced refer to them 
as such; that is to say, while they are engaged in the performance 
of the duties conferred on them by the directors or the by-laws of 
the corporation. The article purports to deal with them in that 
respect only. It neither directly nor inferentially denies the right 
of such officials to have other and different relations with the cor­
poration. Conceivably, and not unnaturally, officers and directors 
of corporations might be employed in the performance of duties of 
a character wholly distinct from and unrelated to those ordinarily 
exercised as such officials. The act as a whole neither denies them the 
right to serve in the capacity of an ordinary servant or employee, 
nor denies the corporation the right to engage their services in that 
particular. If, as matter of fact, they are so otherwise employed, 
and that the employment is such as to bring them within the defini­
tion of “ employee ” contained in the act, and while so engaged they 
are injured, they are, in our opinion, entitled to the benefits of the 
act. What employees or servants are included in the definition, or
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what particular test is to be applied to determine that issue, will 
depend largely upon the facts of each case.

In the present case it is not claimed that Hoover was engaged in 
the performance of his duties as director when injured. It is, in 
effect, conceded that his services were such as to raise the ordinary 
relations of master and servant, as it is also conceded that he was in 
the employ of the milling company under a contract of hire. Such 
being the facts, and having reached the conclusion that the article 
excluding corporate officials from the provisions of the act applies 
to them only as such, it becomes our duty to affirm the judgment of 
the trial court.

W orkmen’s Compensation— E mployer —  “ Business ” —  Owning 
and Renting H ouses—Lauzier v. Industrial Accident Commission 
of California et al,, D istrict Court of Appeal of California, Second 
D istrict (Oct, 22, 1919), 185 Pacific Reporter, page 870.—Ciotilde 
Lauzier was a housekeeper for her sofa-in-law and daughter, who gave 
her 46 board and upkeep ” in exchange for her services. She owned 
four small frame dwellings, the income from which was very meager. 
The houses were in the care of an agent, who collected the rent and 
looked after the property. The roof of one of the houses needed re­
pairing, and the agent employed a carpenter to do the work, which 
consumed one hour and cost 30 cents. While descending from the 
roof of the house the carpenter fell and sustained injuries, for which 
the commission awarded him compensation under the act. Mrs. 
Lauzier claimed that she was not liable under the workmen’s compen­
sation act as amended (Stats. 1917, p. 831), and appealed. The 
award was annulled. The opinion of the court is in part as follows:

It is argued, however, by respondent, in justification of the award 
made that the amendment to the act made in 1917 worked an exten­
sion of the ordinary definition to be applied to the terms “ trade or 
business,” and made appropriate the inclusion of conditions which 
the facts of this case disclose. Particular emphasis is placed upon 
the amendatory phrases that the words, “ trade, business, profession, 
or occupation of the employer,” “ shall be taken to include any under­
taking actually engaged in by him with some degree of regularity.” 
As we interpret that amendment, it is designed to have a clarifying 
effect only upon the original terms of the enactment. The use of the 
word “ undertaking ” we think of itself does not make less appli­
cable the ordinary definition of the word “ business,” and we believe 
that that phrase should be read as though the word “ business ” im­
mediately preceded the word “ undertaking.” Such seems to us to be 
the evident and plain meaning. It was no doubt the intention by the 
amendment to make it clear that the act should cover a business 
undertaking, whether the same was continually carried on or only 
engaged in at intervals. We do not intend to intimate it as our 
opinion that because the principal business of the petitioner was that 
of housekeeper she might not, still within the meaning of the com­
pensation act, be engaged in other business enterprises. We hold
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simply that the mere owning and renting of a house or houses by an 
individual for purposes of investment, conceding that such owner has 
no particular or principal business, does not come within the pur­
view of the act.

The findings and award of the respondent commission are an­
nulled.

W orkmen’s Compensation— E mployer— E mployee of City Con­
tractor—City of Milwaukee v. F'era et al., Supreme Court of W is­
consin (Dec. 2, 1919), 174 Northwestern Reporter, page 926.—The 
city of Milwaukee contracted with one Boadi for the removal of 
garbage from the city to the city’s incinerator. Boadi was not under 
the workmen’s compensation law. Fera worked for Boadi as a 
teamster and it was his duty to haul garbage to the incinerator. 
While he was leaving the incinerator with his team and wagon and 
the city’s garbage box, on his way to the barn to put the equipment 
away, the horses ran away and the wagon was turned over, throwing 
Fera to the ground and seriously injuring him. Fera was awarded 
compensation by the industrial commission against the city of 
Milwaukee. The city appealed, claiming that Fera was not in its em­
ploy within the meaning of the compensation act, but the decision 
was affirmed and the award upheld. The opinion of the court, as 
expressed by Chief Justice Winslow, is as follows:

In order to be entitled to compensation under the workmen’s com­
pensation act, the claimant must have been, at the time of the acci­
dent, (1) an employee of the party of whom compensation is claimed, 
and (2) performing some service growing out of and incidental to 
his employment. (Stats., sec. 2394-3.) It seems clear to us that the 
claimant here answered both requirements.

It must be conceded not only that the claimant was in the employ 
of Boadi at the time of the accident but that he was then engaged 
in his regular work as such employee. Boadi was not subject to the 
provisions of the compensation act, and that act provides (Stats., 
sec. 2394-3) that an employer subject to the provisions of the act 
shall be liable for compensation to an employee of a contractor or 
subcontractor under him who is not subject to the act in any case 
where such employer would have been liable for compensation if 
such employee had been working directly for such employer.

The city of Milwaukee is subject to the provisions of the act, and 
this provision plainly made the claimant here the employee of the 
city while carrying out Boadi’s contract with the city to the same 
extent that he was an employee of Boadi so far as the purposes of 
the compensation act are concerned. So there can be no doubt of 
the existence of the relation of employer and employee within the 
meaning of the compensation act at the time of the accident. That 
the claimant was then performing service growing out of and 
incidental to his employment seems equally beyond doubt. He was 
taking the garbage collection equipment, part of which belonged to 
the city, to its usual place of storage and care* so that it should be 
ready for the work of the following day.
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W orkmen’s Compensation —  E mployers’ L iability —  Federal 
Statute— Concurrent E mployments—L iabilities of Joint E m­
ployers—San F  rancisco-0 akland Term inal R y . v. In dustria l A cci­
dent Commission, Supreme Court of California (Mar. 4, 1919), 179 
Pacific Reporter, page 386.— One Robinson was employed as a watch­
man by the Southern Pacific Co. and the plaintiff under an agree­
ment between the two companies whereby the Southern Pacific Co, 
was to employ, direct, supervise, and carry him on its pay roll, but 
the plaintiff was to pay half of his salary. This arrangement arose 
out of the fact that the Southern Pacific Co. and the plaintiff main­
tained and operated parallel railway lines and only one watchman 
was necessary for both. The Southern Pacific Co. did both an inter­
state and an intrastate business, while the plaintiff did only an intra­
state business. While performing his duties upon the simultaneous 
approach of trains over each of the lines Robinson was killed, and 
it was held by the commission that the injury arose out of and in 
the course of his employment. Robinson’s widow executed a release 
as to the Southern Pacific Co., and proceeded for compensation 
against the plaintiff and was allowed an award from which the plain­
tiff appealed on the grounds that Robinson was not its employee and 
that as he was performing duties of an interstate nature for the 
Southern Pacific Co., the State commission was excluded from juris­
diction under the Federal employers’ liability act. In affirming the 
award the court said in part:

We are also of the opinion'that, upon the facts we have stated, the 
commission correctly held that the deceased was in the employ of 
both companies, and that therefore the relation of employer and 
employee existed between deceased and petitioner. This appears to 
us to necessarily be the result of the arrangement between the com­
panies and their course of conduct thereunder. The deceased was 
engaged to perform his service for both companies, and was in 
reality paid his wages by the two companies, each paying one-half. 
That he was selected for this service by the Southern Pacific Co., 
was placed upon its pay roll as its employee, was under its super­
vision, direction, and control, and was given his wages by it, was 
simply the result of the arrangement between the two companies as 
to the method by which the thing contemplated should be done. 
In all this, including the contract of employment, the Southern 
Pacific Co. was acting on behalf of the petitioner as well as itself, 
and in no respect an independent contractor. We can not see, look­
ing at the substance of the transaction, why petitioner and deceased 
did not fully measure up to the definitions of employer and em­
ployee contained in our “ workmen’s compensation, insurance, and 
safety act.”

With regard to the petitioner’s claim that the case came under the 
exclusive jurisdiction of the Federal employers’ liability act because
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deceased was, when he was killed, doing interstate work as well as 
intrastate work, the court said in part:

The claim further loses sight of the fact that the jurisdiction of 
the State commission is excluded by the Federal employers’ liability 
law only as to such matters as are covered by the act, and necessarily 
the Federal act can not be held to affect the rights under the State 
law of an employee of a common carrier by railroad in no way 
engaged in interstate commerce, or the rights of his dependents in 
event of his death, to obtain compensation under such State law on 
account of injuries or death occurring in the course of his employ­
ment by such carrier and arising out of such employment.

It is suggested, though not argued b}̂  petitioner in his briefs, that 
a release given by the claimant to the Southern Pacific Co. had the 
effect of releasing petitioner. It appears that, prior to the com­
mencement of this proceeding before the commission, the claimant, 
in consideration of $250 paid her by such company, executed a 
written release of the company from all claims and causes of action 
on account of the death of her husband. This amount was credited 
by the commission to petitioner in its final award, thereby reducing 
the full compensation of $1,539 'by $250. The release did not a pro­
vide for the payment of full compensation in accordance with the 
provisions ” of the act, and it was never 44 approved by the commis­
sion.” In so far as any claim under the workmen’s compensation, 
insurance, and safety act is concerned, it was therefore invalid (sec. 
27), and it is material only in considering any claim that may 
be asserted against the Southern Pacific Co. under the Federal 
employers’ liability law.

The award is affirmed.

W orkmen’s Compensation— E xclusiveness of Remedy— Bene­
fits to Fireman Under City Charter— M arkley v. C ity of St. Paul, 
Supreme Court of Minnesota (May 9, 1919), 172 Northwestern R e­
porter, page 215.—Markley was in the employ of the city of St. 
Paul as a fireman when he was injured. His injuries were sustained 
in the course of his employment, and he demanded, and upon refusal 
he sued for, six months’ full salary while he was disabled. Accord­
ing to the provisions of the city charter of May, 1912, as set forth 
in section 52, he was entitled to this salary; but the city claims that, 
as it and the fireman are both subject to the provisions of the work­
men’s compensation act, Markley can not have the benefit allowed 
in the charter. Defendant demurred to the complaint, the demurrer 
being overruled and, upon its refusal to plead further, judgment was 
entered for plaintiff. In affirming this judgment the court said in 
part:

That a member of a fire department is an employee within the 
meaning of the workmen’s compensation act was settled in State 
ex rel. City of Duluth v. District Court (134 Minn. 28, 158 N. W. 
791 [Bui. No. 224, p. 344]). We are of the opinion that section
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52 of the charter remains in force, notwithstanding the compensa­
tion act passed subsequently thereto.

Our constitution, amended in 1898, authorizes cities to frame their 
own charters, which must be consistent with and subject to the laws 
of the State. (Sec. 36, art. 4.) The statute enacted to make the 
foregoing constitutional amendment operative, and under which the 
charter in question was amended, is section 1345, G. S. 1913. [Sec­
tion quoted.]

The power thus given embraces any subject appropriate to the 
orderly conduct of municipal affairs.

The theory of the compensation act includes the idea that the 
wage earner ought not to be required to bear the whole result of 
a personal injury arising out of and in the course of his employ­
ment, and that the community ought to share in the loss. The carry­
ing of this theory into practical effect, the subject of which is one 
of public policy, must necessarily be committed to the legislature 
for governmental control. But such provision will not prevent a 
city operating under a home-rule charter from providing additional 
compensation to a fireman injured in the course of his employment. 
Nor is a charter so providing inconsistent with the object of the 
compensation act. It follows that section 52 of the charter in ques­
tion was not repealed, but remains in force. If the city wishes to 
avoid the provisions of the same, it must do so by a repeal of the 
section in question by proper authority.

Affirmed.

Workmen’s Compensation— Extraterritoriality— C o m i t y  —  
Union Bridge t  Construction Co.v. Industrial Commission, Supreme 
Court of Illin o is  (Feb. 20, 1919), 122 Northeastern Reporter, page 
609.— Eloy Williams was in the employ of the plaintiff company as a 
laborer or “ sand hog.” He was engaged in excavating sand and mud 
for the purpose of sinking a caisson in the river. The caisson was 
attached to the river bottom on the Kentucky side of the Ohio River. 
When passing over a plank from the caisson to a barge where the 
workmen were permitted to rest and get coffee Williams slipped and 
fell into the river and was drowned. His mother applied for com­
pensation and her application was rejected by the arbitrator. The 
commission reversed the arbitrator and allowed an award, and on 
appeal the circuit court affirmed the award. In reversing the circuit 
court and refusing to allow the award to stand the supreme court 
said in part:

It is assigned for error that the circuit court erred in holding the 
workmen’s compensation act to apply to injuries occurring outside of 
the State. No law of this State has any effect as law by its own 
force beyond the territorial limits of the State, and if it is enforced 
in any other jurisdiction it is by the rule of comity; but a law 
effective in this State as such may create rights and liabilities aris­
ing from acts occurring outside of the State.

The compensation act has been held, on account of its elective 
features, to create a contract obligation, but the obligation so created
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is that the employer will provide and pay compensation according to 
the provisions of the act, and he does not agree to provide and pay 
compensation for injuries not included within the act. There have 
been decisions in other States that compensation is to be awarded 
for injuries occurring beyond the territorial limits of the State, but 
they have been based upon provisions of the acts showing such a 
legislative intention.

The decision was within the rule that the act being elective in 
nature every provision of the act became a part of the contract, and 
the employer became bound to pay according to the terms of the act. 
The workmen’s compensation act of this State is remedial in its 
nature, and should be liberally construed to carry out its beneficient 
object; but there is no provision of the act which can be construed 
to authorize compensation for an injury occurring outside of the 
State.

W orkmen’s Compensation— Extraterritoriality— Constitution­
ality of Statute— D iscriminatory Provisions— Quong Ham Wah 
Co. v. Industrial Accident Commission et a lS u p re m e  Court of C ali­
fornia (Oct. 5, 1920), 192 Pac. Reporter, page 1021.—Owe Ming, 
while working for the Quong Ham Wah Co. under a California con­
tract, but outside the State, was injured, and upon submitting his 
case to the industrial accident commission of California was granted 
an award of compensation. The Quong Ham Wah Co. appealed and 
the decision granting the award was reversed on the ground that 
the section of the law depended upon was unconstitutional. A re­
hearing was granted, however, and the earlier decision was reversed 
and the award permitted to stand. The point in dispute involved 
the question of the extraterritorial effect of the statute and the con­
stitutionality of section 58 of the workmen’s compensation act, which 
reads as follows:

“ The commission shall have jurisdiction over all controversies aris­
ing out of injuries suffered without the territorial limits of this 
State in those cases where the injured employee is a resident of this 
State at the time of the injury and the contract of hire was made in 
this State, and any such employee or his dependents shall be entitled 
to the compensation or death benefits provided by this act.” (Stats. 
1917, p: 870.)

Judge Lennon in rendering the decision of the majority of the 
court, said in part:

In the instant case, the compensation act does not give the com­
mission jurisdiction over controversies arising out of injuries sus­
tained abroad by workmen who are not residents of California. It 
is clear, therefore, that a nonresident would have no standing before 
the commission or before any court to make a claim under the act; 
and, not having jurisdiction over his injury, neither the commission 
nor the courts could entertain or adjudicate his claim for compensa-
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tion nor the constitutional question involved. Since, therefore, no 
member of the class discriminated against can ever raise the consti­
tutional question, the petitioner is entitled to assail the constitu­
tionality of the statute, since a determination of that question is 
clearly relevant in determining its rights herein.

The theory of territorial sovereignty has been too long established 
as a principle of international law to admit of question at this time. 
Eights created by one State may be recognized and enforced by an­
other State at its pleasure, and likewise a status attached to a person 
by one State may be recognized by another State, into which that 
person may travel, at the pleasure of the latter State; but as law the 
mandates of the sovereign of a given State can have no effect beyond 
the territorial limits to which his rule is extended. When, therefore, 
it is said that a statute, such as the workmen’s compensation act, has 
an extraterritorial effect, it can not mean that the law does, or at­
tempts to, create rights abroad; it can only mean that an act occur­
ring beyond the geographical limits of the State is recognized as the 
basis for the creation, or condition for the enforcement, of a right 
created and enjoyed within this State. The power of an absolute 
sovereign to thus sanction the enforcement, within the territory sub­
ject to the jurisdiction of that sovereign, of rights based upon acts 
occurring abroad, can not be questioned upon the ground of any in­
herent deficiency. It is therefore a power which may be exercised by 
this State, subject only to the restrictions of the State and Federal 
Constitutions.

We may assume, in accordance with the contention of respondents, 
that if the imposition of the obligation to compensate a servant, not 
domiciled within the State, for injuries sustained without the geo­
graphical limits of the State, were an attempt to create an obligation 
merely as an incident to a status, such legislation would conflict with 
well-defined principles. The effect and purpose of the act now under 
consideration, however, can not be held to be the regulation of a 
status or imposition of a tort liability. It is true that the extension 
of the liability imposed by the act to acts occurring beyond the terri­
torial limits of the State can not be supported on the simple theory 
that the obligation so imposed is, strictly speaking, purely a contrac­
tual liability, for the proposition that a compulsory statute is a con­
tract has been definitely repudiated by this court. (North Alaska 
Salmon Co. v. Pillsbury, 174 Cal. 1,162 Pac. 93 [Bui. No. 246, p. 231].)

The right of the legislature to impose reasonable regulations upon 
contracts subject to its sovereignty is unquestioned. When, however, 
the legislature attempts to provide that a substantial privilege shall 
be incident to certain contracts of employment when entered into in 
this State by citizens of this State, and that that privilege shall not 
be incident to identical contracts of employment when entered into 
in this State by citizens of other States of our Union, the enactment 
is clearly in contravention of section 2, clause 1, article 4 of the Fed­
eral Constitution.

The Constitution provides that:
a The citizens of each State shall be entitled to all privileges and 

immunities of citizens in the several States.”
The provision appears without qualification. Its effect is not 

limited to those cases where its operation will not interfere with the

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT' AND SUMMARIES OF DECISIONS. 387
internal policy of the State or with considerations which appear to 
affect the general welfare. Its mandate is absolute. It is true that a 
State may, in the valid exercise of its police power, limit the right of 
individuals to engage in certain professions or callings. Such regu­
lations will be upheld, even though their effect is indirectly to place 
noncitizens at a disadvantage, but the regulation must be inherently 
reasonable.

Respondents make the contention that the court should uphold 
the right of the State to require compulsory compensation for its 
citizens alone, inasmuch as it is only citizens or their families who 
are likely to become a public charge upon the State as a result of 
injuries sustained abroad. The argument expresses a very excellent 
reason for requiring compulsory compensation for citizens, but it 
expresses no reason at all for denying the same right to citizens of 
other States.

No consideration of public policy requires that citizens of sister 
States be excluded from the benefits of the act here under considera­
tion. The fact that considerations of public policy do not affirma­
tively require the extension of the benefits in question to citizens of 
sister States as strongly as they require their extension to citizens 
of this State furnishes absolutely no sound reason for the exclusion 
of the former, arid affords no reasonable basis for the discrimina­
tion.

It follows that the discrimination made in section 58 of the work­
men’s compensation act contravenes the provisions of the Federal 
Constitution.

It is contended, however, and correctly, that the provisions of 
the Federal Constitution do not have the effect of rendering invalid 
that portion of the workmen’s compensation act providing for an 
extension of its benefits to residents who are injured abroad, but 
that it allows this portion of the act to stand as effective and valid, 
and automatically and without regard to the intent of the State 
legislature extends the benefits created by the act to nonresidents, 
or rather to such nonresidents as are citizens of sister States. In 
support of this contention respondents rely upon Estate of John­
son, 189 Cal, 532, 73 Pac, 424, 96 Am. St. Rep. 161. No good reason 
has been advanced for departing from the doctrine therein declared.

Where a State by statute endeavors to confer and does confer 
upon its citizens privileges and immunities not accorded by the 
statute to citizens of other States, the Federal Constitution operates, 
by the very force of its own language, to place citizens of other 
States in the same category and upon the same footing as citizens 
of the State, in so far as concerns the right to have and enjoy the 
privileges and immunities conferred by the State upon its own citi­
zens. In other wTords, the Federal constitutional provision was de­
signed for the protection of noncitizens, and therefore, in any given 
case calling for its application, the case and the application must 
be considered from the viewpoint and in the light of the welfare 
of the noncitizen.

It follows that, despite the invalidity of the discrimination, the 
statute itself is valid, and may be made to apply uniformly to citi­
zens of California and the citizens of the other States.

The award is affirmed.
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Following this decision, the Quong Ham Wah Co. sought to have 
the case reviewed by the Supreme Court of the United States on a 
writ of error, but the court dismissed the case for want of jurisdic­
tion (Mar. 21, 1921, 41 Sup. Ct. 373), saying in part:

It is elementary that this court is without authority to review and 
revise the construction affixed to a State statute as to a State matter 
by the court of last resort of the State.

W  orkmen’s Compensation— Extraterritoriality— W  hat L aw 
Controls—Place of Making Contract—Thompson v. Foundation  
Go. et a lS u p re m e  Count of New Y o rk , Appellate D iv ision , T h ird  
Department (June 30, 1919)  ̂ 177 New Y o rk  Supplement, page 58.— 
The defendant company is a New York corporation having its prin­
cipal office in New York City, but carrying on construction work in 
Pennsylvania. Thompson while in New York received a letter from 
the defendant’s boss carpenter in Pennsylvania making him a tenta­
tive offer of employment in the latter State. Thompson did not re­
spond to the letter, but later went to Pennsylvania and there entered 
the employ of the defendant as a carpenter. He was injured and 
was awarded compensation by the Pennsylvania Workmen’s Com­
pensation Board. After receiving these benefits for nearly one year 
he put in a claim for compensation with the New York commission 
and was granted an award. From this award the defendant ap­
pealed. In reversing the award the court said in part:

The award was granted solely on the theory that the contract of 
employment was entered into in the State of New York, whereas 
the undisputed facts clearly established that the contract was made 
in the State of Pennsylvania. The letter which he received in New 
York was an incomplete and indefinite offer, the acceptance of which 
in New York would not have created a contract, for the offer con­
tained no term concerning compensation, hours of labor, character 
of work, or any other thing by which the employer would be defi­
nitely bound, if there were an acceptance.

Moreover, there was no overt act on the part of the claimant, un­
equivocally indicating an acceptance of any offer, through which 
claimant would be bound, were the offer sufficient. He started on a 
journey for Jefferson, Pa., on receipt of the letter; but this may or 
may not have been for the purpose of accepting the indefinite offer 
made him. It is clear that the contract was made in Jefferson, Pa., 
where a written agreement was entered into between the claimant 
and his employer.

W orkmen’s Compensation— H azardous E mployment— Independ­
ent Contractor— Cinofsky v. Industria l Commission, Supreme 
Court of Illin o is  (Dec. 17, 1919), 125 Northeastern Reporter, page 
286.—Cinofsky was engaged in the junk business and maintained a
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junk yard where he had engines and boilers stripped and other metal 
prepared for use by foundries. Decker had worked for Cinofsky 
off and on for 13 years. He came to Cinofsky on October 25, 1917, 
and applied for work. Cinofsky told him that he was expecting some 
cars of scrap iron to arrive, and that as soon as the cars were placed 
he could go to work on them, and that meanwhile he could strip 
some engines, for which he would be paid $4 per engine. Decker 
went to work on the engines, and while so working with a chisel and 
hammer a piece of steel flew off and struck him in the eye, so injur­
ing it as to necessitate the removal of the eyeball. Decker sued for 
compensation under the workmen’s compensation law and was 
granted an award, which on appeal was affirmed by the circuit court. 
The employer brought certiorari to review the award, claiming that 
the junk business is not extrahazardous, and, therefore, did not come 
under the law, and, further, Decker was an independent contractor 
and not an employee within the meaning of the law. The court 
affirmed the award, and said in part:

Counsel for plaintiffs in error argues that the business or enter­
prise in which plaintiffs in error were engaged did not bring it within 
the classification set forth in section 3 of the workmen’s compensa­
tion act (sec. 128) as extrahazardous, and that as they had not 
elected to come under the act they could not be held liable there­
under unless it is shown as a matter of fact that the business was 
extrahazardous. (Hahnemann Hospital v. Industrial Board, 282 
I'll. 316, 118 N. E. 767 [Bui. No. 258, p. 188].) This court held in 
this last case that a hospital conducted under certain character might 
be a hazardous business while it would not be so under others. The 
mere receiving or buying of junk of a certain character might not 
be extrahazardous, but that was not the whole of the plaintiffs in 
error’s business. The evidence shows that they were operating a 
junk yard—that is, they were collecting, sorting, and preparing 
junk and metals for market—and that in this work they were some­
times required to use shears driven by electric motor and an acety­
lene torch. There can be no question that the preparation of this 
junk for sale was a necessary part of the business, and that the 
work was of such a nature as to bring it within the rule of being 
extrahazardous in fact; plaintiffs in error should be held within the 
act on that account.

Counsel for plaintiffs in error also argues that the applicant, 
Decker, was not an employee but an independent contractor. The 
evidence already set out shows that on this point it was conflicting. 
Decker and Ashcraft testified that they vvere employed and held 
on piecework only until certain cars were set, when they were to be 
paid by the day, and it is conceded that they did not furnish their 
own tools. It has been held that the principal test as to whether 
one is an employee or an independent contractor lies in the degree of 
control retained and exercised by the person for whom the work 
is being done. Little supervision was required for this particular 
work. I f  the applicant once had his instructions, it would not be 
difficult for him to proceed with his work of stripping the engines
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without any interference from his employer. The mere fact that the 
employment is for one job only does not necessarily take the em­
ployment from under the act. (American Steel Foundries v. Indus­
trial Board, 284 111. 99, 119 N. E. 902.)

The judgment of the circuit court will be affirmed.

Workmen’s Compensation— Hazardous Employment— Stencil 
Cutter in Business Office— Gowey v. Seattle Lighting Co., Su­
preme Court of Washington (Oct. 15, 1919), 184 Pacific Reporter, 
page SS9.—Elizabeth C. Gowey was a clerk in the office of the de­
fendant lighting company. She was injured in the course of her 
employment by having her hand crushed in the machinery of an 
electrically-driven multiple-head imprinter with 'which she was 
making zinc plates or stencils for the printing of gas bills. She 
sued for damages for personal injuries, claiming that because she 
was a clerk and her work was not “ hazardous ” she was not required 
to proceed under the workmen’s compensation law. The trial court 
failed to accept this view and rendered judgment for the defendant, 
and Miss Gowey appealed. The court affirmed the judgment, declar­
ing that the work she was engaged in when injured was “ hazardous ” 
within the meaning of the workmen’s compensation law, and said in 
part:

Among the extrahazardous works enumerated in the workmen’s 
compensation act (sec. 6604-2, Rem. Code) are “ factories, mills, and 
workshops where machinery is used.”

Was the office of the defendant a “ factory” or u workshop ” wherein 
power-driven machinery was being employed, in so far as the opera­
tion of this machine by electric power in the making of zinc plates 
or stencils was concerned, within the meaning of the workmen’s 
compensation act? We think it was. It is plain that the machine 
was a power-driven machine, and that the operation of it in the 
making of zinc plates or stencils was the manufacture and change 
of zinc plates into the form of stencils; we also think the conclusion 
can not be escaped that such work was extrahazardous, regardless 
of the fact that it may have been carried on in the general offices of 
the defendant rather than in some place apart from the office. 
Plainly, it was not clerical work. Its character, to our mind, was not 
different than if it had been carried on in a manufacturing plant 
devoted exclusively to such ŵ ork. We are equally convinced that the 
plaintiff was engaged in extrahazardous work when she was operat­
ing this machine, though she also had other duties of a clerical 
nature, even though such duties constituted the larger part of her 
employment.

W orkmen’s Compensation —  I njuries —  A ccident —  Powers of 
Courts— E . Baggott Co. v. Industria l Commission et al., Supreme 
Court of Illin o is  (Dec. 17, 1919), 125 Northeastern Reporter, page
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%5Jt~—Joseph Cripps was employed as a plumber by the E. Baggott 
Co., which was engaged in installing plumbing in a building. Cripps 
was working on the sixth floor and along with another man was 
engaged in lifting bundles of iron pipe from the ground by means 
of a derrick and hand windlass. He was a strong man and in 
good health and had never suffered any hemorrhages or trouble 
with his heart. The last load of pipe the two men lifted weighed 
about 250 or 300 pounds, but was not out of the ordinary and did 
not require any unusual exertion to raise. When the load had been 
landed Cripps suffered a hemorrhage and coughed up blood and 
asked the foreman to get a doctor. Later the hemorrhages recurred 
until, after 12 days, Cripps died. A post-mortem examination dis­
closed a large longitudinal tear and several smaller transverse tears 
in the walls of the aorta. The industrial board allowed an award 
under the workmen’s compensation act and the employer appealed. 
The circuit court affirmed the award and entered judgment thereon 
ordering the issuance of execution. The employer again appealed 
and the award was again affirmed, but the order issuing execution 
on the judgment was reversed. The employer contended that the 
death of Cripps was not the result of an “  accident ” under the com­
pensation act, but was due to a preexisting disease of the heart. The 
opinion is in part as follows:

In the instant case all the characteristics of an accident were 
present. The occurrence was sudden, unexpected, and undesigned 
by the workman. The circumstances were clearly such that the com­
mission was justified in finding that the hemorrhage was due to blood 
pressure intensified by vigorous muscular exertion. Relating the 
hemorrhage to physical exertion, rupture of the aorta by force from 
within was as distinctly traumatic as if the canal had been severed 
by violent application of a sharp instrument from without. There 
was no direct evidence of extraordinary exertion suddenly dis­
played. When last observed before the first hemorrhage, the de­
ceased was working in the manner habitual to his employment. 
The fact remains, however, that an extraordinary and unforeseen 
thing suddenly and unpremeditatedly occurred, and presence of all 
the essential attributes of accident can not be gainsaid. There was 
ample evidence in the record to justify the finding of the industrial 
commission that the deceased came to his death by accident, and the 
circuit court therefore properly confirmed the award. (Peoria Ter­
minal Co. v. Industrial Board, 279 111. 352,116 N. E. 651; Matthiessen 
& Hegeler Zinc Co. v. Industrial Board, 284 111. 378, 120 N. E. 249 
[Bui. No. 258, p. 159] ; Western Electric Co. v. Industrial Com., 285 
111. 279, 120 N. E. 774; State v. District Court, 137 Minn. 30, 162 
N. W. 678.).

The circuit court erred in entering a judgment directing the pay­
ment of the award of the commission and ordering execution thereon. 
The only authority which the eircuit court had on review by cer­
tiorari was to confirm the findings and award of the industrial com­
mission or to set aside the same and enter such a decision as is justi­
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fied by law or remand the cause to the commission for further pro­
ceedings. (Baum v. Industrial Com., 288 111. 516, 123 N. E. 625; 
Otis Elevator Co. v. Industrial Com., 288 111. 396, 123 N. E. 600.)

The judgment is therefore reversed, and the cause remanded to 
the circuit court of Cook County, with directions to enter an order 
confirming the decision of the industrial commission.

Workmen’s Compensation— Injuries— Disease Caused b y  A c­
cident—Murdock v. New Y o rk  News Bureau, Supreme Court of 
Pennsylvania (Feb. 10, 1919), 106 Atlantic Reporter, page 788.—Mur­
dock was employed as a lineman by the defendant. While engaged 
in his work on a pole he came into contact with a highly charged 
electric wire which caused him to fall to the ground. In landing 
his knees “ doubled up ” and struck him violently on the chest, mak­
ing breathing difficult. Three days later he returned to work, but 
was not able to resume his former duties, and because of the pain he 
suffered he was obliged to again return to his home, and 10 days 
after the accident he died from lobar pneumonia. Murdock’s widow 
was awarded compensation, which on appeal was affirmed by the 
common pleas court. Appeal was again taken on the ground that the 
evidence did not show that the disease from which Murdock died 
was the result of the injury received at the time of the accident. In 
affirming the award the supreme court said on this point:

The findings of the referee clearly show the injury to the chest 
resulted in continuous pain from the time of the accident until the 
trouble was diagnosed by the physician as lobar penumonia, and we 
find nothing in the record to justify the inference that, between the 
time of receiving the injury and the development of the disease, there 
were other causes from which pneumonia might have been con­
tracted. That the physician failed to discover a fractured rib does 
not detract from the weight to be given the undisputed facts that a 
blow on the chest received was followed by continuous pain, result­
ing a week later in the disease which finally caused death. The 
nature of the injury and its resultant effects, followed so closely by 
the development of the disease, constitute sufficient evidence to sup­
port the conclusion of the referee and the court below, particularly 
as a consideration of the record indicates ample expert medical 
testimony upon which the referee based his conclusion that the injury 
to the chest was the proximate cause of the disease which terminated 
in the death of claimant’s husband.

W orkmen’s Compensation— I njuries— Occupational D isease—  
A nthrax— A ccident—Chicago Rawhide Mfg. Co. v. Industrial 
Commission et al., Supreme Court of Illin o is  (Feb. 18, 1920), 126 
Northeastern Reporter, pâ ge 616.—The Chicago Rawhide Manufac­
turing Co. had in its employ a foreman by the name of Tophoven.
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Tophoven while getting dressed for work one morning scratched 
open a pimple on his neck. During that day he handled many hides 
in the employer’s factory. The pimple became infected with anthrax 
bacilli and later caused Tophoven’s death. His widow upon appli­
cation was awarded compensation under the workmen’s compensa­
tion act, and the employer brought error on the ground that the 
finding of an accidental injury was not warranted by the evidence. 
The court affirmed the award, saying in part:

It is a reasonable conclusion from the evidence that the anthrax 
bacillus came in contact with the abrasion on Tophoven’s neck, 
caused by his scratching off the pimple on Saturday morning. Nobody 
saw the anthrax bacilli enter his system. In the nature of things the 
entrance of the microscopic organism was not perceptible, but the 
broken skin was there, the swelling followed, the characteristic ma­
lignant pustle developed, the rapid destruction of tissue occurred, 
the anthrax bacillus was present, and the speedy death resulted. 
This sequence of events is scarcely susceptible of any explanation ex­
cept the acquiring of the anthrax bacillus from the hides in plaintiff 
in error’s tannery. Indeed, no attempt is made by the plaintiff in 
error to account for Tophoven’s inoculation with anthrax baccilli, 
but the plaintiff in error relies wholly upon the insufficiency of the 
proof against it.

These circumstances tend to show that Tophoven contracted the 
disease by an accident arising out of his employment.

There was evidence from which the industrial commission might 
find that the defendant contracted anthrax on Saturday morning 
at the plaintiff in error’s factory by accidentally coming in contact 
with the anthrax bacillus in the course of his employment, and that 
his death was the result of such accident. In Turvey v. Brinton 
(1905) A. C. 230, and McCauley v. Emperial Woolen Co., 261 Pa. 
312, 104 Atl. 617, the contracting of anthrax, from which the employee 
died, was held to be an accidental injury.

The judgment of the circuit court will be affirmed.

W o r k m e n ’s C om pen satio n— I n ju rie s— O ccu pation al  D isease—  
X^im Ax—Eldridge v. Endicott, Johnson <& Co. et al., Court of 
Appeals of New York (Jan. 20, 1920), 126 Northeastern Reporter, 
page 254.—Eldridge was employed as a subforeman in the defendant 
company’s tannery and his work involved the handling of hides. 
In November, 1915, he was cut on the neck while being shaved by a 
public barber and later went to work with this open sore. The sore 
developed into a pimple and three days later he died of anthrax. 
The industrial commission allowed his widow an award of compen­
sation under the workmen’s compensation act (Consol. Laws, ch. 61) 
for his death, and on appeal to the appellate division, third depart­
ment (189 App. Div. 53, 177 N. Y. Supp. 863), the decision was 
affirmed. The employer appealed to the court of appeals, which
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reversed the award and remanded the case. The decision is, in part, 
as follows:

No evidence was given as to the nature of anthrax, whether hides 
&uch as those in question have anthrax bacteria and whether and in 
what manner it may be transmitted to men. The commission has 
presumed that, because Eldridge had a cut or pimple, worked in a 
tannery about hides, and died of anthrax, he must have received the 
injury in the course of his employment. On this appeal it is said 
by the respondent that the employer conceded that the deceased got 
the anthrax germ at his work. We do not so read the record.

We do not think this is a case where the commission were justified 
in taking judicial notice or in presuming that hides such as those in 
question usually or frequently contain anthrax germs, and that a 
person working about them with an open wound is likely to receive 
the germ and die of anthrax.

In Webster’s dictionary anthrax is defined to be “ an infectious, 
and usually fatal, bacterial disease of animals, especially cattle and 
sheep, and occasionally of man, to whom it may be transmitted by 
inoculation.”

In the absence of all proof upon the subject the commission were 
not justified in presuming that the hides in question had anthrax, 
and that the germ could pass to a person working about them; in 
othei* words, the commission could not take judicial notice of the 
nature of these skins or their susceptibility to anthrax or to the 
method or likelihood of inoculation by an employee. Some evidence 
should have been given upon these matters to justify the assumption 
and finding made.

Section 21 of the workmen’s compensation law (Cons. Laws, c. 
67) is not a substitute for facts, and does not help the claimant in 
this particular. The commission is not authorized to make an award 
under this section in the absence of at least some evidence that the 
employee might with his cut have taken anthrax while at work about 
the hides. (Collins v. Brooklyn Union Gas Co., 171 App. Div. 381, 
156 N. Y. Supp. 957.)

I f  this employee had been inoculated through the cut in his neck 
with anthrax germs from the hides and the cut had been received 
a few days before at the barber shop while being shaved, a question 
might arise as to whether the inoculation were an accidental personal 
injury arising out of the course of his employment.

We do not reach this question, and shall not attempt to decide 
it, as the facts of the case ure not substantiated by any evidence, and 
the matter must be sent back to the commissioner for a rehearing.

The order of the appellate division and the determination of the 
industrial commission should be reversed, and the claim remitted 
to the commission for rehearing, with costs to abide event.

W o r k m e n ’ s C o m pen satio n— I n ju r ie s— O cc u patio n a l  D isease—  
G landers— A ccident— Richardson v. Greenburg, Supreme Court 
of New York, Appellate Division (May 19, 1919), 176. New 
Y o rk  Supplement^ page 651*—Greenburg owned a number of horses,
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one of which became afflicted with a disease known as glanders. 
Greenburg instructed one Richardson, who was employed by him as a 
stableman, to lead the affected horse from the stable to the dock where 
it was to be killed. While leading the horse from the stable to the 
dock as instructed, Richardson breathed and inhaled the disease­
laden breath of the horse and became also afflicted with the disease, 
which caused his death 14 days later. His mother brought proceed­
ings for compensation for his death under the workmen’s compensa­
tion act. The commission granted her an award and the employer 
appealed. The court denied the award and dismissed the mother’s 
claim on the ground that her son did not meet his death from an acci­
dental personal injury such as is covered by the workmen’s compen­
sation law, but died from a disease. In expressing the prevailing 
opinion of the court Judge Henry T. Kellogg said in part:

Compensation is payable by an employer only 44 for the disability 
or death of his employee resulting from an accidental personal in­
jury.” (Workmen’s compensation law (Consol. Laws, ch. 67, sec. 
10).) Of such an injury the definition is given:

u 4 Injury’ and 4personal injury’ mean only accidental injuries 
arising out of and in the course of employment and such disease or 
infection as may naturally and unavoidably result therefrom.” 
(Workmen’s Compensation Law, sec. 3, subd. 7.)

Had it been the intention of the legislature to include within the 
meaning of 44 injury” or 44 personal injury” all diseases of whatever 
nature, it would not have been necessary expressly to mention, in 
addition to “ accidental injuries,” 44such disease or infection as may 
naturally and unavoidably result therefrom.” This express mention 
of a disease which is the consequence of inj ury would seem to exclude 
all diseases wdiich are not. The particular disease must 44 result ” 
from 44 accidental injury ”—that is to say, it must be preceded by 
such injury, and therefore can not constitute the injury which it 
follows. Evidently u disease ” and 44 accidental injury ” are in con­
trast with each other, so that the former is never comprehended by 
the latter. The workmen’s compensation law was drawn with pains­
taking care, and it can not be supposed that words and phrases found 
therein, particularly in the defining clauses, were needlessly, mean- 
inglessly, or obscurely used. The plain meaning of its words, with­
out the aid of judicial interpretation, induces the conclusion that the 
legislature intended to make compensable no condition or death re­
sulting from disease, unless the disease itself followed a traumatic 
injury or other injury not partaking of the nature of a disease.

It is a matter of common knowledge that the conditions generally 
prevailing in cases of infectious disease are caused by poisons or 
toxins exuded by living organisms or bacteria present within the hu­
man body.

It is in this respect that a condition of disease differs from a con­
dition resulting from the taking of a poisonous drug. In the former 
all the poisons which harm or kill are generated within the human 
body, while in the latter all the poisons are extraneous. It is one of 
the characteristics of injuries that they are the result of the appiica-^
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tion to the human body, internally or externally, of an external 
force.

We think that for legal purposes glanders is a disease which, when 
contracted without previous accidental injury occurring in the course 
of employment, can not be classed under the workmen’s compensation 
law of this State as an accidental injury arising out of and in the 
course of employment.

A lengthy dissenting opinion was rendered by Presiding Judge 
John M. Kellogg, in which one other judge concurred, and in which 
it wTas declared that death from the disease suffered and contracted 
as it was in this case was covered by the workmen’s compensation 
law.

The law of New York was amended in 1920 (ch. 538) so as to in­
clude certain occupational diseases, naming anthrax and glanders.

W o r k m e n ’s C o m pen satio n— I n ju r ie s— O ccu pation al  D isease—  
I n f lu e n za— C o n stitu tio n a lity  o f  S tatu te— City and County of San 
Francisco v. Industrial Accident Commission et al., Supreme Court 
of California, (June 30, 1920), 191 Pacific Reporter, page 26.— 
T he city  and cou nty  o f  San F rancisco  had in its em ploy  in  one o f  its 
hospitals a stew ard by  the nam e o f  S lattery  at the tim e the in flu ­
enza ep idem ic cam e upon  the city . T he rush o f  w ork  at the hosp ita l 
caused him  to be con tinuously  and very  laboriou sly  occu p ied . D u r ­
in g  his labors he w as exposed  to at least 12 cases o f  influenza. U lt i­
m ately  he con tracted  the disease h im self on  O ctober 15, 1918, and 
died e igh t days later. His w id ow  brou ght proceed in gs fo r  com pensa­
tion  under the w orkm en ’s com pensation  act and was granted  an 
aw ard b y  the industria l accident board  on the grou n d  that her hus­
band had d ied  from  an occu pation a l disease as defined in  subsection
4 o f  section  3 o f  the act (S t. 1917, p. 831 ). T he c ity  and county  o f  
San F ran cisco  appealed , d eclaring , first, that the law  gave  the com ­
m ission no pow er to  aw ard  com pensation  fo r  death b y  disease the 
or ig in  o f  w h ich  was not a b o d ily  in ju ry  suffered th rou g h  violence, 
and i f  it d id  it was u n con stitu tion a l; and, second, that because an 
ep idem ic o f  influenza was ra g in g  in the c ity  S lattery  was exposed  to 
a danger w h ich  was com m on to  the general p u b lic , and th ere fore  the 
disease from  w hich  he d ied  cou ld  not be held  to  have been caused 
b y  his em ploym ent. T he court decided  both  o f  these contentions 
against the appellant and affirmed the decision  o f  the industria l 
accident board . T h e op in ion  o f  the court is in part as fo l lo w s :

In  the present case the legislature has construed the constitution  
and has p laced  upon  the w ord  “  in ju ry  ”  the broader m ean ing possible 
to it.

S u bdiv ision  4 o f  section 3 o f  the act defines in ju ry  as fo l lo w s :
“ 4. T h e term  ‘ in ju r y ’ as used in  this act shall include any in ­

ju r y  o r  disease aris in g  out o f  the em ploym ent. * * * ”
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The constitution can not be given the more limited meaning con­
tended for by the city without declaring this provision in the statute 
void. This we can not do unless there is a plain and unmistakable 
conflict between the statute and the constitution. But there is no 
such plain and unmistakable conflict, since the statute does no more 
than adopt what is at least a possible and not unreasonable construc­
tion of the constitution. This being the case, it must be held that 
the provision of the compensation act, whereby a disease arising out 
of employment is declared to be an injury for which compensation 
shall be paid, is not unconstitutional, but is operative and controlling.

It is also contended, and truly, that compensation is not due merely 
for injury by disease contracted by an employee while employed. 
The injury must be one arising out of the employment, and where 
the injury is by disease there must exist the relation of cause and 
effect between the employment and the disease. It is also true that 
to justify an award there must be an affirmative showing of a case 
within the statute or, concretely, it must affirmatively appear here 
that Slattery contracted the disease from ŵ hich he died because of 
his employment.

On the other hand, the evidence shows that the incubation period 
of the disease is from one to four days; that Slattery in the course 
of his duties during the five days preceding his being taken ill had 
had to handle and had been exposed to at least 12 developed cases 
of influenza; that so far as known he was not exposed to any cases 
except in the course of his employment; that he lived only half a 
block from the hospital where he was employed, and during the two 
weeks preceding his illness had been working very hard and had 
gone directly from his home to his work and from his work to his 
home and had not been out; that his exposure because of his work 
was far greater than that of the average person; and that among the 
nurses in the hospitals of the city, a class exposed in much the same 
degree as Slattery, the proportion who contracted the disease ran 
from 50 to 85 per cent as against 10 per cent for the community in 
general. The preponderance of the medical testimony also was to 
the effect that Slattery contracted the disease as a result of his 
peculiar exposure to it incidental to his employment.

If there had been no epidemic in San Francisco at the time, and 
it appeared that Slattery as hospital steward had been exposed 
directly to a considerable number of influenza patients, and was 
not known to have been exposed otherwise, and had come down with 
the disease within the period of incubation after his exposure, the 
conclusion that the disease ŵ as due to his exposure in the course of 
his work could hardly be questioned. But these are the actual facts, 
with the single exception that an epidemic was raging. To the 
extent of the severity of this epidemic the strength of the conclusion 
is weakened. It may w7ell be that if the epidemic were so severe that 
the proportion of the general public who w7ere attacked was any­
thing like as great as the proportion of those exposed as was Slat­
tery, the question of whether he was attacked because of the ex­
posure general to the public would be so much a matter of con­
jecture and speculation as not to warrant a definite conclusion as 
the basis of an awrard. But the actual fact is that of persons exposed 
as was Slattery the proportion of those attacked was from five to 
eight times as great as the proportion of those not so exposed. This
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ratio is so great that it can not be said that the commission was not 
justified in concluding from it, in connection with the other facts, 
that Slattery’s illness was due to the peculiar exposure of his em­
ployment. Its conclusion is the more justified by the fact that it 
coincides with the conclusions of most of the physicians who testified. 
Their opinions upon a point of this character are entitled to con­
sideration, since it is a part of their vocation to observe diseases and 
how they spread and to draw conclusions from their observations.

Award affirmed.

W o r k m e n ’s C om p en sa tion — I n ju r ie s — O c c u p a t io n a l  D isea se—* 
I n f l u e n z a — Engels Copper M ining Co. v. Industria l Accident Com­
mission,, Supreme Court of California (Sept. 7 , 1920), 192 Pacific 
Reporter, page 8)±5.— O ne R ebstock . was em p loyed  by  the m in ing 
com pany at its m ine in  P lu m as C oun ty  as a  u sa fety  engineer.”  In  
the fa ll o f  1918 the influenza ep idem ic sw ept the sm all com m unity  
o f  m iners and th e ir  fa m ilies  w here he lived . M ed ica l attendants 
and h osp ita l fa cilities  p rov ed  inadequate to  accom m odate those 
afflicted w ith  the disease, and am ong the tem porary  places used in  
w h ich  to care fo r  the sick  w as R eb stock ’s office. A t  the request o f  
the m ine superintendent he was requ ired to a id  in  the n ursin g  o f  
the patients. A  few  days la ter he con tracted  influenza h im self, the 
result o f  w h ich  le ft  h im  w ith  a w eak heart so  that he was in ca ­
pacitated  fo r  an yth in g  but ligh t w ork . H e  was gran ted  an aw ard 
o f  com pensation  and the em p loyer  appealed. In affirm ing the aw ard  
the cou rt said in  p a r t :

The case markedly resembles what is known as the Slattery case, 
San Francisco v. Industrial Accident Commission, 191 Pac. 26 
[above], decided by us since the submission of the present case, and the 
question presented by the first ground urged for annulment, which 
is purely a question of law, was there discussed and determined ad­
versely to the contention of the petitioner here. No discussion, there­
fore, of that question is necessary other than a reference to that de­
cision and the statement that we adhere to the views there expressed.

The company’s first claim is that the exceptional exposure to which 
Rebstock was subjected, and by reason of which alone it can be 
claimed that he contracted his illness in the course of his employ­
ment, was incurred by him, not in the performance of the duties for 
which he was employed, but in the performance of services outside 
his duties, voluntary in nature, and not so much for the benefit of 
his employer as for that of the little community of which he was a 
part. The second claim of the company is that' in any case there 
is nothing to show that Rebstock contracted his disease by reason of 
the exceptional exposure to which he was subjected; that it is not at 
all improbable that he acquired it by reason of the general exposure 
to which every member of the community was subjected at the time; 
that it is not possible to determine with any reasonable certainty 
whatever which exposure was the cause of his illness, and to en­
deavor to do so is but guessing; and that the award of the commis­

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 399

sion can not be justified by a mere guess, but in order to be valid 
requires for its support an affirmative showing which takes the de­
termination out of the realm of mere conjecture.

As to the first claim, it is true that an injury suffered by an em­
ployee in voluntarily doing something entirely outside of his em­
ployment, even though o f benefit to his employer, is not an injury 
suffered by him in the course of his employment, and if the facts o f 
this case were only those we have stated, it might be that the award 
would have to be annulled on that ground. Bint there was evidence 
in the case which would justify the commission in believing that the 
further fact was present that the company’s superintendent had 
directed Rebstock to assist in caring for the company’s influenza 
patients. This fact, for we must take it to be the fact, at once took 
Rebstoek’s services in that respect out of the class of purely volun­
tary services. Although the services were exceptional, and with­
out the usual scope of Rebstoek’s employment, they were within its 
actual scope at the immediate time, because rendered in response to 
the company’s direction. (Miner v. Franklin County Telephone Co., 
83 Vt. 311, 75 Atl. 653.)

As to the second contention of the company, it is of course true 
that the. burden rested upon Rebstock to show that his illness re­
sulted from the exceptional exposure to which be was subjected in 
caring for the patients of the company. It is also true that it can 
not be said from the facts of the case that it is certain that Rebstock 
contracted the disease because of his exceptional exposure to it. But 
as was said in the Slattery case, 191 Pac. 29:

“ Certainty is not required. It is not even required that the award 
be, in our judgment, in accord with the preponderance of the evi­
dence in order that we be not at liberty to annul it. We can not 
disturb the award unless we can say that a reasonable man could not 
reach the conclusion which the commission did.”

The test so stated in the last sentence just quoted is that which 
must be applied here.

Upon the point as to how the disease was contracted by the em­
ployee, whether because of the exceptional exposure to which he was 
subjected or because of the exposure to which he was subjected in 
common with the rest of the community, the material facts are the 
same as those of the Slattery case.

W orkmen’s Compensation— I njuries— Occupational D isease—  
Neuralgic Pain D ue to Fx\ulty Posture— PimentaVs case, Supreme 
Ju d ic ia l Court of Massachusetts ( May 22, 1920), 127 Northeastern 
Reporter, page 1±24.—Moses Pimental was a cigar maker and had 
worked continually at his trade for 14 or 15 years. Early in 1918 
he experienced pains at the back of his neck and in February, 1919, 
when he consulted his physician he was told he was suffering from 
occupational neurosis. In May, 1919, he was unable to continue at 
his work. He thereupon put in an application for compensation un­
der the Massachusetts compensation law and was granted an award 
which, on appeal, was affirmed by the superior court. The employer
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again appealed and the decision was reversed by the supreme court, 
and the award annulled on the ground that Pimental had not suf­
fered an injury covered by the workmen’s compensation law.

Pimental was examined by several physicians to determine his con­
dition and the causes of his disability. One impartial physician tes­
tified in part that:

In consequence of his working and using the movements he did his 
work as a cigar maker was a certain consequence of causing his con­
dition. In the first place he sits faulty; his left buttock being unde­
veloped [due to an old trouble with the hip], his left pelvis sags. He 
does not sit evenly on the buttocks. In that way he crowds the 
vertebra unevenly m the other parts of the spine, so that any sitting 
occupation could contribute to the brachial pain. The particular 
movements which produce this condition are the rolling process at 
the end of the making of a cigar, whereby a weight of the forearm, 
the arm, and some of the shoulder and shoulder girdle are brought 
down upon the cigar in order to make a firm wrapper.

He was “ of opinion that if the employee had a sitting-down job 
where there was no muscular loading or tension, as in the. rolling 
process, he might have supported the condition of his spine for years 
longer without trouble. He believed that the upset factor in the 
thing was the muscular tension and the loading incidental upon the 
rolling movements. * * * That the employee’s condition would 
come on or did come on quicker because he rolled cigars than it 
would have had lie worked at any other sitting-down occupation.
* * * He thought that the rolling movements are the movements 
which brought about the pain. * * * This employee has not neu­
ritis.”

In his opinion, any sitting occupation is likely to cause the neural­
gic pain which this employee experienced in the region of his neck. 
I f he sat for eight hours a day in his home reading a book “ with 
his hip in that position, in any position ” he would be likely to have 
the same sort of a pressure in that brachial region as he had while 
sitting at work. I f  he sat in a chair at his home over a period of 
14 years, reading a book every day, he might get from that the neu­
ralgic pain which he experienced in March of 1919.

Upon a hearing of all .the evidence a single member of the indus- 
trial-accident board made a finding which was adopted by the full 
board. It is in part as follows:

That “ while there was an underlying and preexisting condition 
following hip disease it was the muscular action in rolling cigars for 
a number of years which precipitated the neuralgic pain and brought 
into being the personal injury which totally incapacitated the em­
ployee for work,” and that “ finally, as a result of the effect of the 
muscular movements required by his employment in making cigars, 
acting upon his particular condition of health, neuralgic pain, a 
personal injury under this act, developed. The employee’s total 
incapacity for work is due to that personal injury, and will continue 
for a period which is not now determinable.”
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Notwithstanding these findings and testimony, the court reversed 
the decision of the board, Judge Crosby rendering an opinion, from 
which the following is quoted:

The case at bar is similar in many respects to Maggelet’s case 
(228 Mass. 57, 116 N. E. 972 [Bui. 246, p. 274]), and is governed by 
it. While the board found that the neuralgic pain was induced by 
muscular action in rolling cigars for a number of years, the impar­
tial physician testified that any other occupation was likely to cause 
the pain from which the employee suffered, and that this condition 
could result independently of any occupation and could come from 
any sitting or standing occupation. In view of this, together with 
all the other evidence, we are of opinion that the pain could not 
have been found to have been a reasonably necessary result of the 
employment, and can not be said to have been a personal injury pecu­
liar to it. We are also of opinion that there was no sufficient evi­
dence to warrant a finding that the employee had neurosis—a disease 
with which cigar makers are sometimes afflicted—and the impartial 
physician so testified; nor is there evidence that he had any disease, 
the reasonable inference being that the neuralgic pain was not due 
to his occupation but was rather the result of faulty posture brought 
about by long and laborious work, a condition which would have been 
equally liable to arise in whatever employment he might have been 
engaged or if not employed at all. Although the condition arose 
during the course of the employment, it can not be found to have 
arisen from it.

Workmen’s Compensation— Injury Arising in Course of E m ­
ployment— Evidence— Engineer Killed by B ullet— Keyes et al. 
v. New Y o rk , O. eft W. By. Co., Supreme Court of Pennsylvania^ 
(May 21, 1919), 108 Atlantic Reporter, page 406.—Minor T. Keyes 
was employed on an engine by the defendant company. He was alive 
and engaged at his work at 2.30 a. m. on November 23, 1916. Ten 
minutes later he was found lying on the ground by the engine dead 
from a bullet wound through the jaw. No evidence appeared to indi­
cate a suicide nor could it be proved that the death had been inflicted 
by a third person. Keyes’ widow and minor child were awarded 
compensation under the workmen’s compensation act, and the em­
ployer appealed. The point in dispute is, upon whom lies the burden 
of proof of how the death was caused. The compensation board held 
the burden was upon the employer to prove that the death was caused 
by suicide or by the intentional act of a third person so as to prevent 
a recovery under the act, but on appeal the lower court decided to 
the contrary. The widow appealed to the supreme court, which 
reversed the lower court and sustained the award. The opinion in 
part is as follows:

A claimant’s case is prima facie made out by proof of affirmative 
facts showing the employer’s liability, and that rule is not changed

51706°— 22------ 26
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by the fact that earlier in the section the burden of proving suicide 
is expressly placed upon the employer. When, as here, there is noth­
ing to throw light upon the occurrence, it would impose an unreason­
able burden upon claimants and defeat the beneficent purpose of 
the act, to require them to establish the negative proposition that the 
injury was not inflicted by a third person because of some reason 
personal to the employee. The court beloŵ  concludes, in effect, that 
the affirmative of the proposition should be presumed, as it was not 
suicide; but that view can not be accepted. There is always a pre­
sumption of innocence, and we can not assume that the wound was 
feloniously inflicted. It may have been accidental. No one heard the 
sound of a shot or knows whence it came. It was in the dark, and 
may have been a random shot, discharged by some officer or other 
person for an innocent purpose and with no thought of harm. 
Probably not 1 shot in 20 fired upon the street is with felonious 
intent; so the fact that a man sustains a fatal bullet wound, while 
exposed at night, does not of itself prove an intentional homicide. 
To sustain defendant’s contention we must presume a felonious homi­
cide, and add to that the further presumption that it was committed 
because of some reason personal to the victim. Assuming a willful 
killing, it may have been because of the employment or from some 
other motive, entirely aside from Mr. Keyes, and by a stranger, or 
by one possessed of a homicidal mania, in which cases the employer 
would be liable. Our act is broad, and embraces cases of injury 
sustained in course of the employment, although not arising there­
from, and therein differs from enactments in many jurisdictions.

W orkmen’s Compensation— Injury A rising in Course of E m­
ployment— Pranks of Fellow Servants— W kite v. Kansas City  
Stockyards Co., Supreme Court of Kansas (Jan. 11, 1919), 177  
Pacific Reporter, page 522.—White was in the employ of the defend­
ant company. One day while washing up preparatory to going home 
after the day’s work some of White’s coemployees, among whom 
was one of the defendant’s foremen, attached a highly charged elec­
tric wire to an iron door through which White would have to pass 
on leaving the place. This form of joke had been practiced a num­
ber of times previously on other employees. White grasped the 
door to open it and received a severe shock and other injuries, for 
which he claimed compensation. In affirming the lower court’s 
award of compensation Judge Dawson, expressing the opinion of 
the court, said in part:

It is needless to discuss the question whether plaintiff was injured 
in the course of his employment. Under not dissimilar circum­
stances it has been so held in this State.

It has also been held that while ordinarily a master is not liable 
under the compensation act for injuries to a workman which have 
been caused through the mischievous pranks and sportive jokes of 
his coemployees, yet the rule is otherwise where the master has know­
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ingly permitted such mischievous pranks to continue. In such cases 
the pranks become an incident to the employment.

It is true that this foreman had no general authority, but he was 
the person plaintiff had to obey while in the defendant’s employment. 
To that extent he was a foreman, and his knowledge of the electrical 
mantrap on the door was notice to his principal.

W orkmen’s Compensation— I njury A rising Out of and in 
Course of E mployment— A ccident—Proof— Carrying Matches in 
Pockets—Steel Sales Corporation v. In dustria l Commission et al., 
Supreme Court of Illin o is  (June IS, 1920), 127 Northeastern R e­
porter, page 698.—Frederick Schwinn was an employee of the steel 
company, working as a machine hand in the basement of the com­
pany’s plant, and was engaged in cutting steel plates. His work 
caused his overalls to become very greasy and oil soaked. Adjoining 
his workroom was a toilet room containing lockers where the com­
pany’s employees could change out of their work clothes. The toilet 
room had only one window and no electric light of its own, and as a 
consequence was very dim. Schwinn went into the toilet room and 
shortly afterward emerged again with his clothing on fire. He 
rushed up the stairs and into an alley, where a blanket was thrown 
around him and the fire extinguished. He died from his injuries. 
His brother, who was a fellow employee, testified that Schwinn said 
to him shortly after the accident, “ I went into the washroom and 
bumped into the locker, and had matches in my pocket.” There 
was a rule of the company in force prohibiting smoking during 
working hours, but as no one was present when Schwinn’s clothing 
caught on fire it was not known exactly how the accident occurred. 
The arbitrator refused an award for compensation, but his decision 
was reversed by the industrial commission, which was upheld by 
the circuit court. The supreme court, in again affirming the award 
of the commission allowing compensation, spoke in part as follows:

The principal question raised here is whether the injury arose out 
of and in the course of the employment. The applicant has the 
burden of proof as to whether the injury was accidental and as to 
its cause, but it is not necessary in order to make this proof that 
such testimony be given by an eyewitness. The proof may be made 
by direct or circumstantial evidence. (Ohio Building Vault Co. v. 
Industrial Board, 277 111. 96, 115 N. E. [Bui. No. 246, p. 249].) 
An employee while at work for his employer may do those things 
which are necessary to his own health and comfort, even though 
they are personal to himself, and such acts will be considered inci­
dental to his employment. (Rainford v. Chicago City Railway Co., 
289 111. 427, 124 N. E. 643.) There can be no question, under the 
authorities, that the deceased had a right to be where he was at the 
time of the accident. Somewhat analogous as to facts, though with,
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perhaps, not the same reason for the application of compensation 
acts, are those cases where an accident arises from something inci­
dental to smoking where smoking has not been prohibited by the em­
ployer. Such acts have frequently been held to be covered by com­
pensation acts as arising out of the employment. (Bradbury, on 
Workmen’s Comp. (3d ed.), sec. 88, p. 660; Boyd on Workmen’s 
Comp. Act (1913) , sec. 482.)

Counsel for plaintiff in error (company) argue that the brother’s 
testimony that the deceased told him the matches were ignited by 
striking against the locker was hearsay testimony, and therefore 
improperly admitted. We do not see how counsel for plaintiff in 
error are entitled to raise this question. That evidence wTas brought 
out on cross-examination by counsel for plaintiff in error, and we 
can find no objection made to it or motion to strike it from the 
record. The word u accident ” as used in the workmen’s compensation 
act should not be construed technically.

Carrying matches is a very common practice among men, especially 
those who smoke, in all employments, and unless expressly prohibited 
where the surroundings are not apparently dangerous to employees 
to carry matches it could hardly be held unreasonable as a matter 
of law for an employee under the circumstances here shown to 
have matches in his possession. Under the evidence in this record 
we think the industrial commission was justified in finding that 
it was a reasonable inference that the accident arose out of and 
in the course of the employment, and there being such evidence in the 
record it can not be held as a matter of law by the court that such 
accident did not arise out of or in the course of the employment.

W orkmen’s Compensation— I njury A rising Out of and in 
Course of E mployment— Common H azard— Morales case, Supreme 
Ju d icia l Court of Massachusetts (Ja n . <9, 1920), 125 Northeastern 
Reporter, page 591.—John Moran was employed by the John Han­
cock Mutual Life Insurance Co. as a solicitor and collector. In ac­
cordance with instructions from his superior officer he left his home 
on the evening of January 2, 1919, and in attempting to catch a street 
car he was accidentally killed. The employer claimed that Moran’s 
widow was not entitled to an award of compensation under the 
workmen’s compensation act because he met his death from an acci­
dent upon the street, the hazards of which are common to all persons. 
In affirming the decree allowing the award of compensation the court 
said in part:

Upon the facts the insurer contends that the hazards of the street 
in their relation to the employment of the decedent are hazards 
common to persons engaged in any employment who have occasion 
to travel along the streets and are not a causative danger peculiar to 
Moran’s employment, and cites as authorities for his position Hew­
itt’s case, 225 Mass. 1, 113 N. E. 572 [Bui. No. 224, p. 318], and 
Donohue’s case, 226 Mass. 595, 116 N. E. 226 [Bui. No. 246, p. 251]. 
These were cases “ where the causative relation between injury and
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employment was too remote to charge the employment with the risk 
of the particular injury received.” (Kearney’s case, 232 Mass. 532, 
534, 122 N. E. 739, 740.)

In the case at bar the workman to do the work of his employment 
must continually stand in danger of receiving an injury from acci­
dents resulting from exposure of whatever risks or hazards are 
commonly attendant on the use of public streets and conveyances, 
which risks to him are greater because more constant than those that 
are incidental to the occasional and casual use of such streets by 
persons who use them in the ordinary way. We are of opinion that 
the risk and hazard of the decedent’s employment were not too re­
mote in their causative relation to the employment, and that the case 
is governed by Kearney’s case, supra, and similar cases, and is dis­
tinguishable from Hewitt’s case, supra, and from Donohue’s case, 
supra.

Decree affirmed.*

Workmen’s Compensation— Injury Arising Out of and in 
Course of Employment— Death Caused by Fellow Employee.— In­
dustrial Commission of Ohio v. Pora, Supreme Court of Ohio (June 
24,1919), 12-5 N oriheojstern Reporter, page 662.—Sylvester Pora had 
been employed as a helper to a molder by the Youngstown Foundry 
and Machine Co. The molder, who was his superior, ordered Pora 
to get an electric riddle. Pora went after the riddle but found it 
in the possession of the helper of another molder who had as much 
right to have the riddle as Pora and who refused to surrender the 
implement. A  controversy was engaged in, and the other helper 
struck Pora over the head with a shovel, injuring him so that 
he subsequently died. The industrial commission refused to allow 
Pora’s widow an award of compensation under the workmen’s com­
pensation act, on the ground that the injury was not sustained in 
the course of the employment. The widow appealed to the common 
pleas court and was awTarded judgment in the sum of $8.63 per 
week for 312 weeks, which was affirmed by the court of appeals. 
The commission again appealed and the supreme court, in affirming 
the judgment in favor of the widow, said in part:

With the advantage of- the hindsight we now possess, it would 
have been wiser if Pora, when denied possession, had retired from 
the scene and reported the situation to his superior. It was, how­
ever, the natural thing that he should be disposed to argue the mat­
ter when denied the thing to which he was entitled in an equal sense 
with the immediate possessor.

In seeking to obtain the possession he was carrying out the order 
of his superior, and his failure to make some reasonable effort to 
obtain it would have constituted a breach of his apparent duty. He 
was seeking the implement that would enable him to properly pursue 
his employment, and without which it must be assumed he could not 
labor to the advantage of his employer.
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Conflicting inferences might be drawn, it is to be admitted, from 
the use of the descriptive term “ controversy ” ; but the inference most 
favorable to the prevailing party below is to be accepted by a court 
of review.

It was held in the case of the Mentone Irrigation Co, v . Bedlands 
Electric Light & Power Co., 155 Cal. 323, 331, 100 Pac. 1082, 22 L. E. 
A. (N. S.) 382, 17 Ann. Cas. 1222, that where the decision of the 
trial court is based on conflicting inferences reasonably deducible 
from the evidence, it is as conclusive on the appellate court as though 
based directly on conflicting evidence.

This rule of law appeals to us as being altogether sound and its 
adoption calls for the application, as its supplement, of the long- 
established rule of law, that the judgment must be sustained if there 
is any evidence in its support.

With this conception of the law, we are not willing to say that 
Pora’s conduct wTas such as to place him outside the pale of his course 
of employment.

To deny the defendant in error the compensation she has been 
awarded would be sadly missing the fine spirit of the workmen’s 
compensation act.

Section 1465-91, Page & A. General Code Supp., provides that—
“ Such board shall not be bound by the usual common law or statu­

tory rules of evidence or by any technical or formal rules or pro­
cedure, other than as herein provided, but may make the investigation 
in such manner as in its judgment is best calculated to ascertain the 
substantial rights of the parties and to carry out justly the spirit 
of this act.”

The real spirit of this act is to measurably banish technicality and 
to do away with the nicety of distinction so often observable in the 
law, and commands a liberal construction in favor of employees.

The judgment of the court of appeals is affirmed.

Workmen’s Compensation— Injury Arising Out of and in 
Course of Employment—Death Caused by Fellow Employee—  
M ueller v. Klingm an , Appellate Court of Indiana, D iv ision No. 1 
(Dec. 18, 1919), 125 Northeastern Reporter, page Ifil*.—Mueller em­
ployed Klingman as a laborer to aid in the construction of a rein­
forced concrete building. He made it a rule among his workmen 
that they should aid each other in their tasks; that is, one workman 
was not to remain idle while waiting for another workman to com­
plete a particular task but he was to aid him as much as possible. 
Three workmen, one of them Klingman, were carrying a 40-foot 
steel rod to its appointed place to be used as reinforcement for the 
concrete. When they were about to place the rod the discovery wTas 
made that one of the U-irons into which it was to be placed was out 
of position. One of the workmen asked Howard, the other work­
man, to “ straighten up ”  the U-iron, which he accordingly did, but 
in doing so he remarked, w I ain’t got time to fool with you people.” 
Klingman replied to this by saying, “  I won’t ask anybody to help
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me do my work, I will do it myself.” Whereupon Howard threw 
a hammer at Klingman, striking him on the back of his hqad inflict­
ing an injury from which he later died. Klingman’s widow was 
awarded compensation under the workmen’s compensation act and 
the employer appealed. In affirming the decision the court said 
in part:

It has been held that an employee is injured in the course of 
his employment, where the injury occurs within the period of his 
employment, at a place where he may reasonably be, and while he 
is reasonably fulfilling the duties of his employment, or engaged 
in doing something incidental thereto. (Swift & Co. v. Industrial 
Com., 287 111. 564, 122 N. E. 796.) It has also been said that there 
must be some causal relation between the employment and the injury; 
that it is not necessary to be one which ought to have been foreseen 
or expected, but it must be one which, after the event, may be seen 
to have had its origin in the nature of the employment. In Pekin 
Cooperage Co. v. Industrial Com., 285 111. 31,120 N. E. 530 [Bui. No. 
258, p. 191], it was said, after reviewing a number of cases:

“All concur in the rule that the accident, to be within the compen­
sation act, must have had its origin in some risk of the employment. 
No fixed rule to determine what is a risk of the employment has been 
established. Where men are working together at the same work dis­
agreements may be expected to arise about the work, the manner of 
doing it, as to the use of tools, interference with one another, and 
many other details which may be trifling or important. Infirmity of 
temper, or worse, may be expected, and occasionally blows and fight­
ing. When the disagreement arises out of the employer’s work in 
which two men are engaged, and as a result of it one injures the 
other, it may be inferred that the injury arose out of the employ­
ment.”

Under the above rules, upon the record before us, there can be no 
question as to the death of deceased having been caused by an acci­
dent arising out of and in the course of his employment. The find­
ings are sustained by the evidence.

The award of the Industrial Board is affirmed, and the amount 
thereof is increased 5 per cent, as provided by section 3 of the amend­
ment of 1917. (Acts 1917, p. 155.) [This amendment provides that 
where an appeal is taken from an award made by a full board, and 
the award is affirmed, it shall be increased 5 per cent.]

W orkmen’s Compensation— I njury A rising Out of and in 
Course of Employment— Death from Cyclone— Central Illin o is  
P ublic Service Co. v. In dustria l Commission et al., Supreme Court 
of Illin o is  {Feb. 18, 1920), 126 Northeastern Reporter, page 144•— 
Kilgore was employed as an engineer in the electric generating sta­
tion and ice plant of the Central Illinois Public Service Co. While 
closing the plant a tornado swept down upon the building housing 
the engines and ice machine and destroyed it. Kilgore was found in a 
standing posture completely surrounded by bricks. The steam from
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the boilers had severely scalded him and the fumes from the broken 
ammonia pipes of the ice machine tended to cause suffocation. Kil­
gore died from his injuries, and proceedings were brought by his 
administratrix for compensation. An award was made which on 
appeal was reversed by the circuit court and the industrial commis­
sion appealed. It was contended by the company that Kilgore met 
his death from a catastrophe, to which all persons in the immediate 
vicinity were subject, and that therefore it could not be said that 
the injury arose out of the employee’s employment. The supreme 
court refused to take this view of the question and reversed the 
decision of the circuit court which had set aside the award of com­
pensation. The opinion is in part as follows:

We believe the reasonable rule to be that if deceased, by reason of 
his employment, was exposed to a risk of being injured by a storm 
wThich was greater than the risk to which the public in that vicinity 
was subject, or if his employment necessarily accentuated the 
natural hazard from the storm, Which increased hazard con­
tributed to the injury, it was an injury arising out of the em­
ployment, although unexpected and unusual. An injury, to come 
within the compensation act (Laws 1913, p. 335), need not be 
an anticipated one, nor, in general, need it be one peculiar to the 
particular employment in which one is engaged at the time. While 
the risk arising from the action of the elements, such as a cyclone, is 
such a risk as all people of the same locality are subjected to, inde­
pendent of employment, yet the circumstances of a particular em­
ployment may make the danger of receiving a particular injury 
through such storm an exceptional risk, and one to which the public 
generally is not subjected. Such injury may be then said to arise out 
of the employment. In the instant case, while the risk of being in­
jured by this cyclone may be said to have*been a risk common to 
the public in the vicinity of such cyclone, regardless of employment, 
yet if there was in the circumstances of Kilgore’s employment an 
unusual risk or danger of injury from the destruction by storm of 
the building in which he was employed, such risk may be said to be 
incident to the employment of the deceased, and the injury received 
to arise out of such employment. Deceased at the time the storm 
broke was engaged in assisting and directing the closing up of the 
plant of defendant in error. These duties took him among the steam 
pipes and ammonia coils, which subjected him to an unusual risk 
of being injured from escaping steam and ammonia fumes should 
the building be destroyed by storm. The evidence shows that the 
ammonia fumes and scalding steam contributed most largely to the 
injuries which caused his death. We are therefore of the opinion 
that there were in the circumstances of the employment of the de­
ceased risks of being injured by the storm not common to the public 
in that vicinity, and the circuit court therefore erred in setting aside 
the award.

The judgment of the circuit court will* therefore be reversed, and 
the cause remanded, with directions to that court to enter an order 
confirming the award.
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Workmen’s Compensation— Injury Arising Out of and in 
Course of Employment— Death from Lightning— Chiulla de Luca  
v. Board of Park Commissioners of City of H a rtford , Supreme 
Court of E rro rs  of Connecticut (Ju ly  31, 1919), 107 Atlantic R e­
porter, page 611.—The late husband of the plaintiff was employed by 
the defendant as a park workman in Colt Park. He was raking 
leaves in said, park when a violent thunderstorm arose, and no other 
shelter being provided he took refuge from the storm under a tree, 
which was struck by lightning and he was killed. The compensa­
tion commissioner allowed the widow compensation for his death 
and the defendants appealed. In advising the superior court to 
affirm the award the court said in part:

The remaining reasons of appeal present the claim that as a mat­
ter of law under no circumstances can death by lightning constitute 
a personal injury for which an allowance can be made under our 
compensation act.

If the place under the tree were the more dangerous, the fact that 
the deceased chose it as the place of refuge from the storm and that 
he was injured at this place does not prevent recovery. The act of 
seeking and obtaining shelter arose out of—that is, was within—the 
scope or sphere of his employment and was a necessary adjunct and 
an incident to his engaging in and continuing such employment. 
Obtaining shelter from a violent storm in order that he might be able 
to resume work when the storm was over was not only necessary to 
the preservation of the deceased’s health, and perhaps his life, but 
was incident to the deceased’s work, and was an act promoting the 
business of the master. (L. R. A. 1916A, 34-8.)

“A personal injury to an employee which is sustained while he is 
doing what he was employed to do, and as a proximate result thereof, 
arises out of and in the course of his employment.”

“An injury which is the natural and necessary incident of one’s 
employment is proximately caused by such employment, as it is also 
when the employment carries with it a greater exposure to the injury 
sustained than the exposure to which persons generally in that local­
ity are subjected.”

The superior court is advised to affirm the award of the compensa­
tion commissioner.

W orkmen’s Compensation— I njury A rising Out of and in 
Course of E mployment— Death of Superintendent Caused by 
F ellow Servant— Insurance of E mployee— American Smelting &  
Refining Co. v. Cassil, Supreme Court of Nebraska (Jan. 17, 1920), 
175 Northwestern Reporter, page 1021.—Cassil was killed while 
in the employ of the American Smelting & Refining Co. and 
his widow brought proceedings for compensation. She was allowed 
an award, but on appeal the district court disallowed it, and the 
widow brought this appeal from the decision of the district court.

Cassil was an assistant superintendent of a department and one 
Casey was head watchman of the plant. Cassil and Casey could not
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get along together and were constantly quarreling. It seems Cassil 
owed Casey $35, and Cassil accused Casey of intimacy with his wife. 
These were long-standing grounds for dispute. On the occasion 
of Cassil’s death, Casey came into Cassil’s office on the premises of 
the employer and said that he understood that Cassil had accused him 
of saying that one Sweetman, who was to relieve Cassil as assistant 
superintendent, “ was no good in and around the plant.” A dispute 
arose into which the above grounds for dispute were also injected. 
When Cassil turned to go away, Casey drew his revolver and shot 
Cassil in the back. Later Casey was tried for murder and sentenced 
to life imprisonment. The employer contended that the injury did 
not arise out of and in the course of the employment but was the 
result of a personal quarrel. The court failed to take this view of 
the matter and reversed the decision of the district court, which set 
aside the award. The opinion is in part as follows:

The workmen’s compensation act is by construction a part of the 
contract of employment. It is a remedial statute, enacted for the 
benefit of workmen and is liberally construed to carry out the legis­
lative intent. The protection of workmen and dependents under the 
act should not be limited by general principles of law having no 
application to the claim for compensation.

Is the evidence in support of defendant’s theory that the quarrel 
and resulting homicide arose out of the employment more convinc­
ing than that in favor of plaintiff’s theory that Cassil lost his life 
in a quarrel over personal matters ? The tragedy occurred at a time 
and place where defendant was protected by the workmen’s compen­
sation act if the homicide arose out of the employment. The par­
ticipants were on the premises of their employer. Cassil was in his 
office and was about to leave for the night. The fatal shots were 
fired after Cassil left his office. The bullets struck him in the back 
on the left side. The .revolver used was the property of plaintiff, 
the employer. It was carried by Casey as a duty of his employment. 
He was officious, meddlesome, and irritating in his conduct toward 
other employees over whom he had no authority. He had been 
twice reprimanded by the superintendent for misconduct in these 
respects. Complaints of his bringing whisky into the plant in viola­
tion of the rules had been made to an employee described as the 
“ safety first ” man. Cassil was the superior. On his recommenda­
tion Casey had been promoted. A few minutes before the shooting 
occurred Cassil in preparing to leave for the night had gone into his 
office. While there with other workmen intending to depart with 
him Casey came in and started the quarrel by a reference to 
George W. Sweetman, jr., who had arrived at the usual hour to 
relieve Cassil as assistant superintendent. In accosting Cassil, Casey 
said he understood he had been accused of saying that “ Sweetman 
was no good.” Cassil denounced Casey as a liar. The latter then 
asked about Cassil’s debt of $35 and the whisky. Casey testified he 
had been told by Sweetman in the morning before the quarrel that 
Cassil said to Sweetman that Casey had said he “ was no good in and 
around the plant.” Casey also said he had promised to ask Cassil
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about this statement in presence of Sweetman before Cassil left the 
plant that night. Casey also testified that during the quarrel he had 
accused Cassil of borrowing money from workmen without intending 
to pay it back; of permitting employees to steep on the job; of 
complaining because Casey performed his duty; of beating work­
men out of a portion of their wages; of defrauding the employer out 
of a portion of the labor; of bringing whisky into the plant in viola­
tion of the rules; of being drunk on duty; of allowing drunken 
employees in the plant; of disparaging the work of Casey and of 
plotting against him as watchman. Some of these charges related to 
the duties of both Casey and Cassil as employees of plaintiff. They 
were made by Casey during the quarrel culminating in the homicide, 
according to his version of the controversy as told at his trial for 
murder. These charges against Cassil, the superior, would naturally 
imperil Casey’s position if Cassil were left to tell the tale. The 
unpaid loans amounting to $85 and the conversion of the keg of 
whisky, old grievances, were mere trifles compared with the loss of 
Casey’s position. This suggests a more substantial motive for the 
homicide than revenge for personal grievances. The preponderance 
of the evidence seems to indicate that the quarrel and resulting 
tragedy arose out of the employment within the meaning of the work­
men’s compensation law. In these views of the statute and the evi­
dence defendant established her claim to compensation.

There remains to be considered a demand for a credit of $1,690 
on account of insurance carried by plaintiff on the life of Cassil 
and paid to defendant. This insurance was procured and kept in 
force by plaintiff without any expense whatever to insured. Nothing 
was deducted from his compensation for premiums. Payment of 
insurance was to be made only in absence of a recovery for compensa­
tion'or for damages. It was paid to defendant before the liability 
of plaintiff for compensation had been determined. It should there­
fore be allowed as credits. The judgment of the district court is 
reversed, with directions to award compensation and to allow credits 
to the extent of $1,690 on account of the insurance received hy de­
fendant from plaintiff.

Reversed with directions.

W o r k m e n ’s  C o m p e n s a t i o n  —  I n j u r y  A r i s i n g  O u t  o f  a n d  i n  
C o u r s e  o f  E m p l o y m e n t — D e p e n d e n t s — “ O r p h a n s ”—State ex rel. 
Raddisson Hotel et al. v. D istrict Court of Hennepin County, Su­
preme Court of Minnesota ( June 20, 1919), 172 Northwestern R e­
porter, page 897.—Compensation was awarded by the district court 
for the death of one Vera Meakins, who had been employed as an 
elevator starter by the hotel. The hotel and the surety company 
bring certiorari to review the judgment in an effort to have it 
reversed. Vera Meakins had been employed by the hotel company 
as starter in charge of its elevators at a salary of $80 per month and 
her room and board. She left surviving her a husband and three 
minor dependent children. The husband had deserted his family 
three years before the accident. On the occasion of the accident

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



412 DECISIONS OF COURTS AFFECTING LABOR.

Mrs. Meakins had removed her uniform and donned her street attire 
and punched out on the time clock. A few minutes later she entered 
an elevator and rode up and down a number of times conversing 
with the operator. While so occupied she got out of the car after 
a passenger on the tenth floor and the operator closed the door and 
the car started to move upward. Mrs. Meakins pushed the doors 
open and attempted to reenter the car. She tripped and fell under 
the car into the elevator shaft to her death. The employer contends 
that because she was in her street costume and had punched out on 
the time clock the accident did not occur during the course of her 
employment. It is also contended that her dependent children are 
not orphans, because the father is living. In answering these argu­
ments and affirming the award the court said, in part :

Relators make much of the fact that deceased had “ punched out ” 
on the time clock and that she was dressed for the street; hence, it 
is said, the finding is not sustained that she met death in the course 
of her employment from an accident arising out of it. This over­
looks some persuasive testimony given by the assistant manager of 
the employer, to the effect that deceased had no stated hours of work, 
but was practically on duty all the time, as he put it, “ 24 hours 
in the day” ; that she used her own discretion as to the time.within 
which she was to do that which was expected of her; that the wear­
ing of the uniform was not obligatory for her; and that she was not 
required to punch the time clock, for her wages were not paid upon 
its record. The inference is near at hand that she was at the moment 
of the accident engaged in her work, endeavoring to ascertain whether 
the doors of the elevator she was riding on locked properly. It 
seems their defective condition in this respect was the direct cause 
of her death. We can not say that the court’s finding is not sus­
tained under the rule announced in State ex rel. Niessen v. District 
Court, 172 N. W., 133.

We need not determine whether the evidence justifies a finding that 
the children were in fact wholly dependents, for section 8208(1), 
G. S. 1913, as amended by section 5, chapter 209, Laws 1915 (Gen. 
St. Supp. 1917, p. 8208), provides that minor children under the age 
of 16 years shall be conclusively presumed to be wholly dependent. 
The minor children thus referred to are the children of an employee 
accidentally killed in the course of the employment. The law does 
not in terms exclude the children of the female employee, and no 
good reason occurs to us why they should be excluded by construc­
tion. That dependents of female employees are intended to be pro­
tected by the act is clear, for a dependent husband is specifically 
provided for in subdivision 11 of said section 5.

The decisions, as well as the dictionaries, recognizing that the term 
“ orphan ” may properly be applied to a motherless as well as to a 
fatherless child, we think it meets with no difficulty of construction 
to hold that the minors here in question are orphans within the mean­
ing of subdivision 10 of section 5, chapter 209, Laws 1915. They have 
been deserted by their father and bereft by death of their mother, 
the only parent who for the last three years made any attempt to

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 413

support them. The original idea of designating fatherless children 
orphans, the same as those who had lost both parents, seems to be 
that the father was the head of the household and responsible for 
the care and support of the minors therein. When the father has 
abdicated that place and deserted the family the children become 
indeed orphans when also bereft of their mother. The purpose of 
the workmen’s compensation law is to provide for the dependents 
of the employee who accidentally meets with death in the employ­
ment. To accomplish the beneficent purpose intended the law should 
be given a broad rather than a narrow construction.

W o r k m e n ’s C om pen satio n— I n j u r y  A risin g  O u t  of and  in  
C ourse of E m pl o y m e n t— G oing  to W ork—Great Lakes Dredge &  
D ock Co. v. Totzke, Appellate Court of Indiana ,, D ivision N o. 2 
(Jan. 81, 1919), 121 Northeastern Reporter, page 675.—The dock 
company was engaged, under contract, in driving piles on the Lake 
Michigan water front of the Inland Steel Co., which covered a large 
tract of ground and upon which were many railway tracks over 
which trains and cars were constantly being switched. Only persons 
with passes could get into this tract. Totzke, an employee, presented 
his pass, issued by the dock company, and was admitted, and while 
walking on the regular and usual road to his work on the water 
front he was run down and killed by a locomotive. His dependents 
recovered an award and on appeal the award was affirmed, the court 
saying in part:

In all these cases the question whether the injury or death arises 
out of and in the course of the employment does not depend upon the 
minute details of what the workman was doing at the time of the 
accident, or how he was doing it, or whether he was in any manner 
at fault. It depends rather upon the broader and simpler question 
whether the injury or death was due to a hazard to which the work­
man would not have been exposed, apart from the business in which 
he was employed. (See Dow’s case (Mass.), 121 N. E. 19.) The 
workmen’s compensation law of the State of Iowa (Acts 35th Gen. 
Assem., ch. 147, sec. 17) contains the following declaration:

64 The words 4 personal injury arising out of and in the course of 
such employment’ shall include injuries to employees whose services 
are being performed on, in or about the premises which are occu­
pied, used, or controlled by the employer, and also injuries to those 
who are engaged elsewhere in places where their employer’s busi­
ness requires their presence and subjects them to dangers incident to 
the business.”

There is much sense and wisdom in this legislative interpretation 
of a group of words which has caused the courts no end of trouble. 
It will be observed that the idea of place is the controlling feature 
of this interpretation, and we approve and adopt it. When Totzke 
entered the inclosure of the Inland Steel Co. undoubtedly he was in 
a place where his employer’s business required him to be, and so 
long as he remained in that place he was exposed to certain inherent
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dangers to which he would not have been exposed apart from the 
business of his employer. By one of the inherent hazards of that 
place he was fatally injured, and the industrial board was justified 
in finding that the injury which resulted in his death arose out of 
the employment.

W o r k m e n ’s C o m pen satio n— I n j u r y  A rising  O u t  o f  an d  in  
C ourse o f  E m p l o y m e n t— G o ing  to W ork— Sc alia v. American 
Sumatra Tobacco Co., Supreme Court of E rro rs  of Connecticut 
(Dec. T7, 1918), 105 Atlantic Reporter, page 31̂ 6.— Catherine Scalia  
and some other women were employed as tobacco pickers on the 
Y ietts plantation. T he defendant com pany, whose plantation was 
some distance away from  that o f Y ietts, sent an agent to the Y ietts  
plantation to engage some tobacco pickers who had completed their 
work there. T h e agent o f  the defendant company told  them that i f  
they wanted work they should go to the w aiting station in T hom p- 
sonville the next m orning to be transported to the defendant’s 
plantation. T his they did and were placed in an automobile owned 
and run by the defendant company and were transported to the 
plantation o f the defendant. W h ile  on the w ay the automobile 
skidded and struck a tree, k illing  Catherine Scalia and another 
woman. T h e  dependents o f  the deceased women sued for com pen­
sation under the w orkmen’s compensation act and recovered awards 
which the defendant attacks on the ground that the women were not 
at the tim e o f their death in its em ploy. In  rendering decision in 
favor o f the awards the court said in part the fo llo w in g :

There is no difficulty in reaching the conclusion that at the time 
these women were injured there was a contract of employment exist­
ing between them and the American Sumatra Tobacco Co. A more

• serious question presented by the evidence is: Were they injured be­
fore this employment began ?

There was not any direct evidence as to the time when the employ- 
' ment of these women began. The compensation commissioner in­

ferred that their transportation was an essential part of the contract 
of employment and reasonably incident thereto. There was evidence 
which reasonably supported such a conclusion. Although the de­
cedents at the time of the accident had not actually commenced their 
work upon the plantation of the defendant company, it is plain that 
their transportation was part of the contract of employment with 
this defendant. When they were injured they were not passengers, 
paying a stipulated fare for the conveyance to their work. The auto­
mobile which skidded and caused the accident in question was fur­
nished, and paid for by the defendant company. The relation that 
then existed between the women and the Sumatra Tobacco Co. was 
that of master and servant and not that of carrier and passenger. 
At the time they were injured they were laborers in the employ of 
the tobacco company. This being so, the case is like Swanson v.
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Latham et al,, 92 Conn. 87, 101 Atl. 492 [Bui. 246, pp. 249, 250], in 
which we stated that:

“An injury received by an employee while riding, pursuant to his 
contract of employment, to or from his work in a conveyance fur­
nished by his employer, is one which arises in the course of and out 
of the employment.”

W o r k m e n ’s C o m pen satio n— I n j u r y  A rising  o u t  o f  an d  i n  
C ourse o f  E m p l o y m e n t— I n t e n t io n a l  I n ju r ies— A cts o f  S t r ik ­
e rs—Baum  v. In dustria l Commission, Supreme Court of Illin o is , 
(June 18, 1919) 123 Northwestern Reporter, page 625.— This is a 
proceeding by the em ployer, Baum , against the commission to secure 
the reversal o f  an award made by the latter in favor o f Constance 
Tomczyk for  the death o f E dw ard Tomczyk, em ployed as a cutter 
in his factory in Chicago. The workroom  was a large one, and 25 
women and 2 men were em ployed in it. The International Garm ent 
W ork ers5 U nion  sent Baum  a letter dem anding that he sign up with  
the union to avoid strikes and other difficulties. T his Baum  refused  
to do. Some tim e later this union declared a strike which was more 
or less general throughout Chicago. B au m ’s employees did not be­
long to the union, but continued to work. D uring the course o f  the 
strike a party o f  rioting strikers rushed into B au m ’s workroom , in 
spite o f  efforts to prevent them from  entering. The women in the 
room became frightened and screamed and fled to the rear o f the 
room in a panic. T om czyk  came to the assistance o f his em ployer, 
B aum , and tried to eject the rioters, and while doing so he was 
stabbed, causing injuries from  which he died. B aum  contends that 
he is not liable under the workmen’s compensation act for T om czyk ’s 
death. The court held that Baum  was so liable, saying in p a r t :

While there must be some causal relation between the employment 
and the injury, it is not necessary that the injury be one which ought 
to have been foreseen or expected. It must, however, be one which, 
after the event, may be seen to have had its origin in the nature of 
the employment. Such was our holding in Pekin Cooperage Co. v. 
Industrial Com., 285 111. 31, 120 N. E. 530 [Bui. No. 258, p. 191]. 
Where a workman voluntarily performs an act during an emergency, 
which he has reason to believe is in the interest of his employer, and 
is injured thereby, he is not acting beyond the scope of his employ­
ment.

It is conceded that Tomczyk was a peaceable and law-abiding citi­
zen. It is also conceded that the strikers rushed into the workroom 
without any warning and that plaintiff in error tried to eject them. 

♦The evidence shows that there was great excitement in the workroom, 
and that the women employees fled, screaming, to the back of the 
room. Nothing was said between the plaintiff in error and Tomczyk. 
Tomczyk, seeing his employer.and his fellow employees in apparent 
danger, came to the rescue. He was assisting his employer in the de-
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fense of his person and his property, and was acting in defense of 
his fellow employees, all of whom were women. We have held that 
it is the duty of an employee to do what he can to save the lives of 
his fellow employees when all are at the time working in the line 
of their employment. (Dragovich v. Iroquois Iron Co., 269 111. 478, 
109 N. E. 999 [Bui. No. 189, p. 267].) That the fellow employees of 
deceased were not actually in danger of losing their lives can not 
change the rule. The danger was clearly apparent to Tomczyk. He 
acted as any man would have acted under the circumstances. The 
rioters had rushed in without warning and threw the women em­
ployees into a panic. It was up to deceased to act, or to abandon the 
workroom and its occupants to trespassing strangers, apparently 
bent upon doing damage to whatever came in their path. The situ­
ation was an unusual and unforeseen one, and called for quick action. 
From every point of view it was the duty of deceased to defend him­
self and his employer, and to assist his employer in defending the 
persons of his women coworkers. Where the trouble arises out of the 
employer’s work, and as a result of it one of the trespassers injures 
an employee who is defending his employer’s business, it may be in­
ferred the injury arose out of the employment.

An assault arises out of one’s employment in a case where the du­
ties of the employee, under the particular situation, are such as are 
likely to cause him to have to deal with persons who, under the cir­
cumstances, are liable to attack him. (Ohio Building Vault Co. v. 
Industrial Board, 277 111. 96, 115 N. E. 221 [Bui. No. 246, p. 249].) 
Such was the situation in this case. Deceased was assaulted, not for 
anything he had done, but because he was in the employ of the plain­
tiff in error, who was in bad favor with the union on account of not 
having complied with its demands. We are therefore of the opinion 
that the injury, which occurred in the course of the employment, 
arose out of the employment.

W o r k m e n ’s C o m pen satio n— I n j u r y  A risin g  O u t  of and  in  
C ourse of E m pl o y m e n t— L u n c h  H our A ccident— RochforcPs case, 
Appeal of L iberty M ut. In s . Co., Supreme Ju d ic ia l Court of Massa­
chusetts (Nov. 25,1919), 124 Northeastern Reporter, page 891.—Fran­
cis Bochford was employed by the Woodbury Shoe Co. and worked 
on the second floor. In order to reach his place of work he had to 
pass through a packing room. His lunch hour was from 12 to 1 
p. m. On returning from his home, about 20 minutes before 1 o’clock, 
he stopped in the packing room to talk to some other employees who 
ate their lunch there. He sat in a chair near a monogram press and 
took one of the girl employees of about 17 years of age on his knee. 
When the whistle blew to go back to work he put his hand on a part 
of the press in order to enable him to arise. A t that time the ma-' 
chinery started and the press came down on his hand and injured 
it. The industrial accident commissipn allowed him compensation 
and the employer’s insurer appealed. In reversing the decision the 
court said in part:
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It is apparent from this recital of facts that there was no causal 
connection between the employment and the injury. It was no part 
of the employment to wait for 20 minutes under the circumstances 
disclosed in the packing room, although the employee was required 
to pass through it in a reasonable and orderly way to reach his labor. 
Whatever else may be said respecting his manner of spending that 
period of time, plainly it was no part of his duty and had no relation 
to it. The injury occurred while he was attempting to extricate him­
self from a posture and course of behavior utterly foreign to the 
business of the subscriber. That risk was not incidental to his em­
ployment. The subscriber was in no wise responsible for it. It was 
intentionally, intelligently and voluntarily incurred by the employee 
on an escapade of his own. Conditions may arise where the em­
ployee on the way to or on the return from meals may be injured on 
the master’s premises as a rational result o f the contract of service, 
although not actually engaged at the moment in the work for which 
he was hired. (Sundine’s case, 218 Mass. 1, 105 N. E. 433 [Bui. No. 
169, p. 244]; Hallett’s case, 232 Mass. 49, 121 N. E. 503.) The case 
at bar is not of that nature; it belongs to the class illustrated by 
Savage’s case, 222 Mass. 205, 110 N. E. 283 [Bui. No. 189, p. 269].

W o r k m e n ’s C o m pen sat io n — I n j u r y  A risin g  O u t  of a n d  I n  
C ourse of E m p l o y m e n t— L u n c h  H our  A ccidents— Thomas v. 
Proctor &  Gamble Mfg. Co., Supreme Court of Kansas (M ar. 8,
1919) 179 Pacific Reporter, page 372.—Daisy Thomas, a 17-year-old 
girl, was in the employ of the defendant company. She was paid by 
the hour and was allowed a lunch period of half an hour. During 
the lunch period it was the habit or custom of the plaintiff and other 
girls to play on some trucks used in their department to pull boxes 
about on. On the day of the accident plaintiff and two other girls 
were riding on the truck when it slid, causing two of them to fall to 
the floor, injuring plaintiff’s knee and ankle. She brought proceed­
ings to recover compensation and was allowed an award, and the 
employer now appeals on the ground that the injury did not arise 
out of and in the course of her employment, because it happened dur­
ing the lunch hour when she was not at work. In affirming the 
award the court said, in part:

We conclude that there was room for a finding that the plaintiff’s 
injury occurred in the course of her employment. I f it had been the 
result of some accident which was due to the physical conditions 
under which the work was performed—say to the falling of plaster 
in the rooms where the girls were playing—this would be quite obvi­
ous, and the judgment for the plaintiff would be clearly warranted.

Whether the plaintiff’s injury arose out of her employment is a 
more difficult question. Injuries received in play are not usually 
capable of being so classified. I f  the present case is to be taken out 
of the general rule, it must be upon the ground that the habit of the
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girl employees to play with the trucks during the noon intermission, 
with the knowledge and express consent of the foreman and without 
objection by anyone representing the defendant, made such practice 
one of the conditions under which the business was carried on, upon 
much the same principle as employers are held liable for the results 
oi horse play which had grown into a custom. (White v. Stockyards, 
177 Pac. 522 [p. 402].).

Inasmuch as the evidence may be regarded as establishing that 
the play in which the plaintiff was injured has become a settled 
custom, with the knowledge and, indeed, the express approval of 
the foreman in charge of the department, and without objection on 
the part of anyone, the court is of the opinion that her injury may 
be regarded not only as having occurred in the course of her employ­
ment but as having arisen out of it.

418 DECISIONS OF COURTS AFFECTING LABOR.

W o r k m e n ’s C o m pen satio n— I n ju r y  A r is in g  O u t  o f  a n d  in  
C ou rse  o f  E m p lo y m e n t— V is it in g  A bout S hop— Barker v. Jones 
Shoe C o S u p re m e  Court of New Hampshire (Dec. 2,1919), 108 A t­
lantic Reporter, page 690.—B arber, a m inor o f 19 years, was injured  
while in the em ploy o f the J  ones Shoe Co. and brought this action to  
recover compensation under the workm en’s compensation law . A t  
the time o f the injury Barber had been in the em ploy o f the com pany  
for  about one week. H e  had completed the work he had been given, 
and when he attem pted to do some other work the forem an stopped  
him . W h ile  w aiting fo r  more work, he walked across the shop about 
20 feet and engaged in a conversation with the operative o f a “  heel 
breast shaving ”  machine. T h is machine had a set o f unguarded re­
volving knives on each end o f it, and while Barber was talking to the 
operative the suction from  the air blower caught the right sleeve o f  
his jum per and drew his right arm into the revolving knives so that 
the back o f his arm was cut just above the elbow. The em ployer con­
tended that because B arber was “  visiting ”  about the shop and was 
not doing any work at the tim e o f  the accident his injury did not 
arise out o f  and in the course o f  his em ploym ent. T he court in  
affirming an award in favor o f Barber said in p a r t :

The employers’ liability and workmen’s compensation statute was 
enacted for the benefit and protection of the mill and factory opera­
tives of the State. It is a remedial statute, and should be liberally 
construed to fully and adequately effectuate the purpose of its en­
actment.

Such a construction of the statute would warrant a finding upon 
the evidence that the plaintiff was in the course of his employment 
when he was injured. It could be found that it was customary for 
the employees to go about and talk with their fellow workmen when 
waiting for work, and that this custom was known to the plaintiff, 
and had existed for such a length of time that the defendants knew 
it, or ought to have known it ; that it was the fault of the defendants,
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and not of the plaintiff, that he had no work; that while he was with­
out work he simply did what he had seen others do, and what was cus­
tomarily done, and did not do anything that he had been told not? to 
do; that he was not enjoying a rest for a definite period, but his 
leisure was for an indefinite time, and might be terminated at any 
minute, and while it continued he was there in the room, holding 
himself in readiness to return to work, and subject to the orders of 
the defendants. Some latitude must be allowed a workman while 
engaged in his employment. It can not be said as a matter of law, if 
he is without work for a brief space of time and goes away from his 
work place a few yards to speak to a fellow workman employed in 
the same room, that he places himself beyond the protection of the 
statute. Such an interpretation of the law would be repugnant to 
the humane intent and purpose of the act.

The defendants claim that no duty was imposed upon them to 
guard the machine upon which the accident occurred to protect the 
plaintiff from injury. As it can be found that it was a custom in 
that room, which was known, or ought to have been known, to the 
defendants, for employees, when waiting for work, to go about the 
room and talk with the operatives at the machines, it can also be 
found that it was the duty of the defendants to reasonably guard 
this machine to protect the employees from injury while they were 
there engaged in the course of their employment.

W o r k m e n ’s C o m pen satio n— I n j u r y  b y  T h ird  P ar t y— A ction  for 
D am ages— C o m m o n -L a w  A ction  D ism issed— Hansen v. Northwestern 
F u e l Go., Supreme Court of Minnesota (Nov. 7, 1919), 174 N orth­
western Reporter, page 726.—Hansen was employed by the Standard 
Laundry Co. to collect and deliver laundry. When he returned to 
the laundry on the occasion of the accident and had stabled his horse 
during the noon hour, he discovered he had forgotten a bundle of 
laundry from a hotel and returned on foot to get it. While return­
ing with the bag on his back he was run into and injured by a truck 
driven by an employee of the defendant fuel company. Hansen, the 
laundry company, and the defendant were all under the workmen’s 
compensation act. Hansen elected to sue the fuel company at com­
mon law for damages, as under the compensation law he was entitled 
to do. As the fuel company was also under the compensation act, no 
more could be recovered against it at common law than the amount 
for which the laundry company as employer was liable in compensa­
tion. The defendants moved that plaintiff’s common-law action be 
dismissed and that the court either grant or deny compensation under 
the compensation act, and the motion was granted. Hansen appealed 
from the order granting this motion. In affirming the order the 
supreme court approved the finding of the court below that the in­
jury, though due to a “ street, risk,” arose out of and in the course of 
the employment.
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Continuing, the court said:
he compensation act provides that the person injured may proceed 

uAder the compensation act against his employer, or against a third 
party by a common-law action for negligence. To recover against 
the third party he must prove his common-law cause of action. I f  
he recovers in a common-law action he can have no greater amount 
than that fixed by the compensation act. I f  he takes under the com­
pensation act his employer is subrogated to his common-law action 
against the third party and his recovery is limited to the amount pay­
able under the compensation act. (G. S. 1913, p. 8229.) The statute 
gives no right to proceed against the third party under the compensa­
tion act.

At the close of all the testimony the defendant moved that the case 
be dismissed as a common-law action and that the court either grant 
or deny compensation under the workmen’s compensation act. The 
motion was granted. The defendant invited an award of compensa­
tion. It can not contest the question of its liability to the extent to 
which the laundry company was liable. There is nothing now to do 
but fix compensation. (See Mahowald v. Thompson-Starrett Co., 134 
Minn. 113,158 N. W. 913,159 N. W. 565 [Bui. No. 224, p. 326].)

The order is affirmed and the case remanded with directions to the 
court to entertain such further proceedings as may be appropriate.

W o r k m e n ’s C o m pen sat io n— I n j u r y  b y  T hird  P ar ty— A ction  for 
D am ages —  E lectio n  —  R ecovery of C o m pen sat io n  —  Mayor and 
Council of Hagerstown v. Schreiner et al., Court of Appeals of M ary­
land (Jan. 16,1920)', 109 Atlantic Reporter, page 464.—Clarence M . 
Schreiner was killed by an accident arising out o f and in the course 
o f his em ployment w ith the Cum berland V alley  Telephone Co. The  
accident was due, according to the. allegations o f the w idow , to the  
joint negligence o f the em ployer and the m unicipality o f  H agerstow n. 
Schreiner’s w idow  brought proceedings under the workm en’s com ­
pensation act (ch. 800, A cts o f  1914) in behalf o f  herself and m inor 
children, and the industrial board granted her an award o f $8.08 per 
week. She then brought suit for  damages against the m ayor and 
council o f H agerstow n under section 57 o f the compensation act 
(codified as sec. 58, art. 101, o f the C od e), which perm its damage 
suits against negligent third parties. She recovered judgm ent and 
the m ayor et al. appealed, declaring that M rs. Schreiner having  
elected to take compensation was estopped from  suing for damages. 
T h e court accepted the defendant’s contention and reversed the de­
cision. T he opinion is in part as fo llo w s :

W e  think the plain m eaning o f section 58, so far as concerns the 
question here involved, is th is : I f  the injury or death has been caused 
under such circumstances as to fix a legal liability upon some person 
or persons other than the em ployer, the employee or in case o f his  
death his personal representatives or dependents, m ay elect to sue
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such other person or persons at law, or may claim compensation under 
the act, but he or they can not pursue both remedies. I f  he or they 
accept compensation under the act such payment must be held as 
declared by section 36, article 101, to be 44 in lieu of any and all rights 
of action whatsoever against any person whomsoever.” This con­
struction is in accord with the design and general purpose of the 
act and is in harmony with its provisions.

W o r k m e n ’s C om pensation — I n ju r y  b y  T h ird  P a r ty — A c tio n  
fo r  Dam ages— R ecovery o f  C om pensation— Podgorski v. K erw ln , 
Supreme Court of Minnesota (Dee. 19, 1919), 175 Northwestern R e­
porter, page 694.— The plaintiff Podgorski, was an employee o f the 
P eople’s Coal & Ice Co., and while at work m aking a delivery o f  
coal to a customer was run into and injured by one K erw in who was 
driving his automobile on his way to work. A n  agreement for the 
paym ent o f compensation was entered into between Podgorski and 
the ice company. Thereafter Podgorski brought an action for dam ­
ages against K erw in , alleging negligence on the part o f the latter, 
and succeeded in securing a judgm ent in his favor for $7,000. 
Podgorski and his em ployer were both subject to the workm en’s 
compensation act (Gen. Stat. 1913, secs. 8195-8230), and as to his em ­
ployees K erw in  was also subject to this act. K erw in was in the 
wholesale paper business and was on his way to work when he 
injured the plaintiff. I t  is his contention that, being him self under 
the compensation law , Podgorski must proceed against him  in ac­
cordance w ith that law and can not m aintain an action for damages. 
K erw in also contended that Podgorski, having entered into an 
agreement for compensation with his em ployer, was no longer 
entitled to proceed against a third party, that right resting solely 
with the employer. T h e court failed to accept either o f these conten­
tions and affirmed the decision. T he follow ing is in part the 
decision:

By the terms of section 8203, where both the employer and the 
employee are subject to the act, the latter is entitled to compensa­
tion for an injury received during the course of his employment 
without regard to the question of negligence on the part of the 
employer; compensation follows from an accidental injury. Under 
subdivision 1 of the section under consideration an employer who 
is within the act is made liable for compensation for injuries to the 
employees of another employer where the injury is caused under 
circumstances creating a legal liability against him. While the 
statute makes it clear that in either case the injury for which com­
pensation is given must as to the employee arise out of and in the 
course of the employment, there is no express provision prescribing 
when and under what circumstances the third party employer may 
or may not claim the benefits of the limited liability thus imposed 
upon him; it does not prescribe that to be entitled to the protection
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of the statute he must show that the act causing the injury was 
committed at a time when he was engaged in the affairs of his own 
employment. But we think, though the statute is silent upon the 
particular point, that it should be so construed. It seems clear that 
the legislature did not intend to extend the protection of the statute 
to the culpable third party employer merely because he happened 
to be an employer of labor and as to his own employees within the 
statute. No reason occurs to us why such an employer should re­
ceive protection from a negligent injury occasioned while in the 
pursuit of his personal affairs, wholly disconnected with and unre­
lated to his business employment, as upon a pleasure drive with his 
automobile on a holiday or of a Sunday. It is a well-known fact 
that business concerns, through their servants and employees, have 
frequent and almost daily transactions with each other in the de­
livery of commodities by one to the other, which necessarily expose 
their employees to injury when upon or about the premises of the 
employer with whom such transactions are had, as well as when the 
employees come in contact with each other in the discharge of their 
duties elsewhere. This was well understood by the legislature when 
framing and enacting the statute, and we conceive the purpose of 
that body to have been to limit the liability of the third party em­
ployer to injuries arising from relations of that kind, and- not to 
extend to him a blanket exemption from liability for his wrongful 
acts, based on the naked fact that he occupies that relation to in­
dustrial life. (Hade v. Simmons, 132 Minn. 344, 157 N. W. 506.) 
We so construe the statute, from which it follows that the limited 
liability is not available to defendant, unless the act causing the 
injury here complained of had some relation to and connected with 
the business which he then carried on, as to which he was an em­
ployer within the meaning of the law.

The further contention of defendant that, though the case comes 
within the second subdivision of the third-party provisions of the act, 
plaintiff can not maintain the action, for the reason that the settle­
ment for his injuries with his employer and the payment of the 
amount agreed upon operated by force of the statute to transfer 
his right of action to his employer. The contention is not sustained. 
The right of action against the third person not subject to the act 
is expressly given to the employee notwithstanding settlement has 
been made with his employer. The statute is clear on the subject, 
and a recovery in such an action necessarily will conclude all parties 
and not expose the third party to a second suit. Such is the rule 
in practically all of the States having statutory provisions similar 
to our own. (Book v. City of Henderson, 176 Ky. 875,197 S. W. 449; 
Gones v. Fisher, 286 111. 606,122 N. E. 95; Rogers v. 111. Central Rail­
way Co., 210 111. App. 577.)

W o r k m e n ’s C o m pen sa tio n— I n j u r y  b y  T h ird  P ar ty— A ction  
for D amages— S ubrogation  of E m ployer  P a y in g  C o m pen satio n—  
Black v. Chicago Great Western R. Co., Supreme Court of Iowa  
(Nov. 22,1919), 174 Northwestern Reporter, page 774.—Black was an 
employee of the Ware Transfer Co. and was injured by the defend­

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 423

ant railroad in the course of his employment. He was paid $378 as 
compensation for his injuries by his employer. Later he brought this 
action against the railroad for damages and recovered judgment. 
The defendant appealed, claiming that the action could not be main­
tained by this plaintiff as his rights had passed to his employer. In 
affirming the judgment the court said in part:

Was the plaintiff, after having received from his employer pay­
ments due him under the provisions of the workmen’s compensation 
act (Code Supp. 1913, ch. 8a), entitled to maintain this action for 
damages against the defendant? The trial court held the issues of 
negligence and contributory negligence, under the evidence, to be 
issues of fact, and submitted the same to the jury. It also held that 
the recovery, by plaintiff, from his employer, of benefits of the com­
pensation act, did not prevent his recovery of damages from the de­
fendant for its negligence and instructed the jury, in case it found 
for plaintiff in excess of $378, to deduct from the amount to which 
they found plaintiff entitled the amount he had received as compen­
sation. The amount of compensation which had been paid plaintiff 
by his employer was $378. The verdict and judgment was $7,197. 
Plaintiff has not appealed, and says in argument that he does not 
object to the deduction made.

The compensation was paid solely because plaintiff was an em­
ployee of the transfer company. Plaintiff seeks to hold the defend­
ant for its negligence, and to hold it liable as a person other than the 
employer, for damages under section 2477m6 of the Supplement to 
the Code.

Defendant’s theory is, as we understand it, that the transfer com­
pany is completely subrogated to all the rights of the plaintiff, and 
that this has the force of an assignment of plaintiff’s entire claim, 
and that therefore plaintiff may not maintain this action, because the 
employer is substituted in the right of plaintiff to recover damages 
from the defendant.

We hold that appellant’s contention that plaintiff can not maintain 
the action can not be sustained. The statute does not provide how 
the employer’s indemnity or subrogation shall be adjusted, whether 
by intervention after verdict in the action for damages, or during the 
trial, or whether it should be made a party defendant, or whether the 
wrongdoer may serve notice on employer before paying the judg­
ment or payment of money on settlement, if there is one, and so pro­
tect itself. At any rate, where it appears that compensation has been 
made under the compensation act, the employer should in some way 
be brought in. (37 Cyc. 388; 25 R. C. L. 1395.)

Under the peculiar circumstances shown, the cause is removed, 
with directions that the employer be brought in, to.the end that any 
compensation which has been paid by him may be deducted from the 
judgment and paid to him, and the balance to plaintiff. We find no 
prejudicial error, and the judgment is therefore affirmed.

W o r k m e n ’s C o m pen satio n— I n j u r y  b y  T h ird  P ar ty— E lec­
t io n— L etter A n n o u n c in g  I n ten tio n  to S eek  C o m pen satio n—  
Arkansas Valley R y ., L ig h t, and Power Co. v. Ballinger, Supreme
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Court of Colorado (Jan. 6, 1919), 178 Pacific Reporter, page 566.— 
This is an action for damages by the widow of one Ballinger who was 
killed during the course of his employment while working for the 
Colorado Trading & Transfer Co., which was engaged in installing a 
generator in the power company’s premises. Ballinger and another 
man were working together. The generator which they were to move 
into the power company’s plant would not go through the door, 
and so under instructions they undertook to remove the door, but 
a rope which was used to open and close the door would not pass 
through its pulley. Ballinger thereupon mounted a ladder, after 
first being told by an employee of the power company that two 
wires over the pulley were “ dead,” and attempted to remove thei 
clevis from the pulley. While doing this his monkey wrench 
slipped from the nut and struck one of the wires, which was in 
feet charged with electricity, causing him to receive a shock so that 
he fell upon a lightning arrester and was electrocuted. After 
writing to the compensation commission on the subject of a claim 
his widow sued for damages, and the power company appealed 
from a judgment in her favor, contending that as she had elected 
to take compensation she could not sue for damages. The opinion 
of the court in affirming the judgment is in part as follows:

The plaintiff in error (power company) contends that the court 
erred in refusing to permit it to introduce testimony in support of 
its defense alleging that the plaintiff had filed her claim for com­
pensation with the industrial commission under the workmen’s com­
pensation law, and that thereby and by operation of law she has 
assigned whatever right or cause of action she may have had against 
the defendant on account of the death of her husband, and is not 
now the owner of said claim.

But the testimony offered shows that the plaintiff did not make 
any such application. What she did was to write the commission a 
letter stating the fact of the accident and death of her husband, and 
that she would apply for compensation. The commission replied to 
this letter inclosing an application blank, but nothing further was 
done. This can not constitute an election under the law, even though 
the parties had been subject to its provisions, which does not appear 
either from the pleadings or proof offered.

W o r k m e n ’s C o m p e n sa t io n— I n j u r y  b y  T h ird  P a r t y— F ederal 
Statu te— E xclu siven ess  o f  R e m e d y— Dahn v. McAdoo , D irector 
General of Railroads, et al., United States D istrict Court, Northern  
D istrict of Iow a (A pr. 16,1919), 256 Federal Reporter, page 51$ .— 
D ahn was a railway m ail clerk in the em ploy o f the Post Office De­
partm ent o f the U nited States, working on the Illinois Central R a il­
road in Iow a when he received injuries alleged to have resulted from
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the negligence of the railroad company. He brought suit for dam­
ages for personal injuries against the Illinois Central Railroad Co. 
and the United States Director General of Railroads. The action 
was dismissed as to the railroad company but not as to the director 
general, who was given permission to file a demurrer, which was done. 
After dismissing the first ground of demurrer as to the liability of the 
director general, the court proceeded to consider the second ground, 
which was that Dahn being a Federal employee his remedy was 
under the Federal employees5 compensation law and no other action 
could be maintained. In overruling this demurrer the court said in 
part:

It is next urged in support of the demurrer that plaintiff, a railway 
mail clerk, at the time of his alleged injury, can recover for that 
injury, if at all, only under the “ Federal employees’ compensation 
act55 of Congress, approved September 7, 1916.

The petition alleges that the plaintiff was an employee of the 
Government, in the performance of his duties as a mail clerk upon 
the Illinois Central Railroad in Iowa, at the time of the accident 
which resulted in the injuries of which he complains. The Con­
gress, in the act to which reference is above made, has imposed upon 
the United States a liability for injuries to its employees when in 
the performance of their duties, except under the conditions pre­
scribed in the act; and it may be that Congress might have required 
the injured employee to seek redress for such disability or injury 
exclusively from the United States, and in the manner provided in 
the act. But, be this as it may, the Congress has not done so. By 
section 1 of that act it is provided:

“ That the United States shall pay compensation as hereinafter 
specified for the disability or death of an employee resulting from 
a personal injury sustained while in the performance of his duty,” 
except under the conditions prescribed in the act. (Comp. St., sec. 
8932a.)

Other sections of the act provide in detail the method and pro­
cedure by which the injured employee may recover from the United 
States the compensation therein provided for such injury. That a 
mail clerk employed by the United States in a mail car used in the 
carriage of mails upon railroads is an employee of the United States, 
within the meaning of this act, is not doubted, nor is it disputed, and 
when such an employee is disabled or killed in the performance of 
his duties, and seeks to recover from the United States the compen­
sation so provided, it is obvious he must proceed in the manner pro­
vided by this act. But in no part of the act is it directly or by rea­
sonable implication provided that the injured employee or his legal 
representatives shall be limited to the amount of compensation so 
provided in this act as against a wrongdoer, who by some negligent 
or other wrongful act has caused the death or disability of the in­
jured employee, and to so prohibit would be to amend the act, which 
the court will not do.

This ground of demurrer is also overruled, and it is accordingly 
so ordered.
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W orkmen’s Compensation— I njury Due to A ccident—Death 
from Streptococcic I nfection— Causal Connection— Bethlehem 
Shipbuilding Corporation (Ltd.) v. Industrial Accident Commis­
sion of California, Supreme Court of California (Nov. 8, 1919), 185 
Pacific Reporter, page 179.—An employee of the plaintiff company 
by the name of Caffrey while engaged at his work sustained a con­
tused wound of the great toe of his right foot, from an injury 
which arose out of and in the course of his employment. Caffrey 
went to a doctor to have the toe dressed several days later. The 
following day the toe caused him so much pain that he was com­
pelled to go home, but instead of calling a doctor he sought to treat 
the wound himself, and in so doing he communicated the infectious 
germs from his toe to his face. The toe developed erysipelas, and by 
reason of the transmission of the infection erysipelas developed in 
the face also and resulted in septicemia from which Caffrey died. 
Compensation was awarded to Caffrey’s dependents, and the employer 
appealed, contending that Caffrey’s death was not the proximate 
result of the injury to his toe. In refusing to accept this view and 
in affirming the award, the court said in part:

In the light of medical knowledge properly presented to the com­
mission that such a transfer of a streptococcic infection from a dis­
charging wound as that found to have taken place in Caffrey’s case 
is not only possible but highly probable, we are of the opinion that 
the fact that the germs reached the face by external means and not 
through the system can not, as a matter of law, be said in itself to 
have broken the chain of causation. But petitioner contends that 
Caffrey’s conduct was such as to require a finding of negligence on 
his part. Caffrey was, of course, under a duty to use reasonable care 
to restore himself to health. But if he conducted himself as would 
a reasonably prudent person in his situation and circumstances and 
innocently enhanced the original injury it was within the province 
of the commission to find that the original cause continued to the 
end and accomplished the final result and was therefore the proxi­
mate cause.

W orkmen’s Compensation— I njury in Course of E mployment—  
Returning H ome from Journey— Haddock v. Edgewater Steel Co., 
Supreme Court of Pennsylvania (Jan. 4, 1919), 106 Atlantic R e­
porter, page 196.— Haddock was a mechanical engineer employed 
on a salary by the defendant steel company, with no fixed hours of 
service. He had been directed to go to another city for information 
for use in his employer’s business, and on his return, after 11.30 
p. m., and while going from the station to his home before reporting, 
was killed by an automobile. Compensation was awarded and de­
fendant appealed. In affirming the award and holding that the 
injury occurred in the course of the employment, the court said in 
part:
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This is not the case of an employee injured after regular working 
hours on the way to his home, and we agree with the court below 
that there is nothing on the record to show Haddock had, at the time 
of the accident, 64 ceased to be active in the furtherance of his em­
ployer’s business.” True, the facts as found indicate that plaintiff’s 
husband intended stopping at his own residence to sleep for the 
night before reporting the results of his trip of investigation to the 
president of the defendant corporation; but, none the less, he was 
still upon his employer’s errand, and in that sense actually engaged 
in the furtherance of the latter’s business or affairs. Since deceased 
was compelled to return to the city at an hour when he could not at 
once communicate with his superior, and had to stay somewhere 
until he could report, he can not be charged with a departure from 
his employer’s service because when hurt he was going to his home 
for a lodging rather than to a hotel; hence the findings of the referee 
are ample to sustain the ultimate conclusion upon which the award 
of compensation rests, to the effect that plaintiff’s husband met his 
death by accident during the course of his employment with the 
defendant company.

W orkmen’s Compensation— I njury in Course of E mployment—  
V iolating Rules of E mployer—Em ployers ’ L ia b ility  Assur. Corp. 
(Ltd.) v. Industria l Accident C ommission, D istrict Court of Appeal, 
Second D istrict of California (Mar. 22, 1918), 177 Pacific Reporter, 
page 171.—Tryon & Brain operated some motor-driven street flushers 
on the streets of Los Angeles and had in their employ as a chauffeur 
one Booth. The employer had specifically instructed him that he 
was not to permit anyone to ride upon the vehicle entrusted to him 
to operate. Booth on the occasion of his injury permitted one Schill­
ing, an experienced motor driver, to ride with him and drive the 
vehicle while he manipulated the levers which permitted the water 
to flow upon the street. While manipulating these levers he saw a 
wrench lying on the footboard of the truck. Thinking that the 
wrench was about to fall to the ground and in an effort to save it, 
he leaned over to pick it up, but losing his balance he fell and sus­
tained injuries for which he was awarded compensation. The em­
ployer’s insurers contest the award. In affirming the award the court 
said in part the following:

Petitioners’ first point is that Booth’s injury did not occur in the 
course of his employment, for the reason that when he surrendered 
the running of the truck to Schilling he stepped aside from his em­
ployment and took upon himself an added risk not within the course 
of the employment.

The employee of Tryon & Brain did not abdicate either the place 
or the character of his employment. He gave up a part of his work 
to another, it is true, as he permitted Schilling to run the truck, but 
it was strictly within the line of his duty to operate and care for the 
levers which controlled the flow of water from the tank of the truck
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to the street. The same may be said, of his attempt to prevent the 
wrench from falling from the footboard. He was not outside the 
course of his employment merely because he allowed a stranger to 
perform a part of his task while he was engaged in the performance 
of the remainder of it.

W orkmen’s Compensation— I njury “ I ncidental to E mploy­
ment ”— Salesman I njured on Street—Schroeder &  Daly Co. et al. 
v. In dustria l Commission of Wisconsin, Supreme Court of Wiscon­
sin (June 25,1919), 17S Northwestern Reporter, page 328.—One Toll 
was a salesman in the employ of the Schroeder & Daly Co. His 
duties required him to go from place to place in the city of Mil­
waukee to sell produce to grocerymen. While so engaged and while 
traveling from one place to another, and while on the public street, 
he slipped and injured his right leg. Upon application he was 
awarded compensation by the industrial commission. The employer 
appealed on the ground that Toll’s injury was not one growing out 
of and incidental to his employment, because it was sustained on 
the public street and did not happen as a result of a peculiar hazard 
of the industry, but was the result of a hazard to which the entire 
public was subject. In upholding the award the court said in part:

If it should be held that messengers, deliverymen, salesmen, and 
others who by the. nature of their employment are required to be 
continually on the streets and highways are not entitled to compen­
sation for injuries received in the course of their employment, if the 
injury occur on a street or highway, a large class of worthy appli­
cants would be cut off and the workmen’s compensation law emas­
culated. If an employee in the course of his employment is re­
quired to go up and down a stairway occasionally or frequently, 
and while so doing falls and injures himself, should he be denied 
compensation because everyone uses stairways and is continually 
liable to receive like injuries? Clearly not. The risk of injury to 
the applicant in this case was incidental to his use of the street in 
the course of his employment, and was peculiar to the employment 
in that the work of the employee could not be carried on without 
his subjecting himself to that risk. It therefore grew out of his em­
ployment. The fact that others may be exposed to like risks does not 
change the character of the risk to which the applicant was ex­
posed. (Globe Indemnity Co. v. Industrial Commission (Cal. App.), 
171 Pac. 1088.)

W orkmen’s Compensation—I nsurance— E mployer— School Dis­
trict— A ction for Premiums—School D istrict No. 1 in  City and 
County of Denver v. Industria l Commission of Colorado, Supreme 
Court of Colorado (Nov. 3,1919), 185 Pacific Reporter, page 348.— 
This was an action brought by the industrial commission against the 
school district for the recovery of compensation insurance premiums
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in the amount of $16,865.74 alleged to be due the State insurance 
fund under the provisions of the workmen’s compensation act (Laws 
1915, p. 515). Judgment was rendered for the commission after a 
trial upon stipulated facts, and the school district brings a writ of 
error to review the decision. It is claimed by the school district 
that it is not an employer and that the action here instituted can î ot 
be maintained, but that the proper action is one for a writ of man­
damus to compel the school officials to pay the premiums. The court 
reviewed the various provisions of the compensation act and came 
to the conclusion that the proper action had been brought and 
affirmed the award. The opinion is, in part, as follows:

Section 21 of the act provides as follows:
“ If  any employer shall be in arrears for more than five days in 

any payment required to be made by him to the State compensation 
insurance fund, as provided in this act, he shall by virtue of such 
arrearage be in default of such payment, and the amounts due from 
him shall be collected by civil action against him in the name of the 
commission as plaintiff.”

This section plainly provides the proper proceedings in court, to 
which reference is made in section 47.

By section 4, subsection d (1), of the act, the term “ employer” 
is expressly and directly made to include school districts, and all pub­
lic institutions and administrative boards thereof, without regard to 
the number of persons in the service of any such public employer ; 
and provides that all such public employers shall at all times be sub­
ject to the compensation act. In order to hold that by the provi­
sions of section 47 a school district is immune from the penalties and 
process of section 21, it would be necessary to construe section 47 as 
declaring that in case of nonpayment by a school district the only 
remedy provided was one against delinquent State or county officers, 
and in effect to withdraw from the section in cases where a school 
district is involved, the provision therein that:

“ When any default is made in the payment of the sums herein­
before required to be contributed, * * * it shall be the duty of 
the commission forthwith to institute the proper proceedings in court 
to compel such payment or payments to be made.”

To so hold as to school districts would manifestly be unreasonabley 
discriminatory, and in view of section 21, illogical and utterly un­
warranted.

The decision of the court below was therefore affirmed.

Workmen’s Compensation —  Insurance —  Exclusive State 
Fund —  Regulation of Insurance b y  Commission —  Thornton v. 
Duffy et a tS u p re m e  Court of Ohio (Dec. 31, 1918), 124 North­
eastern Reporter, page 54.—This is a proceeding for an injunction 
against the members of the Ohio Industrial Commission to prevent 
them from changing or modifying certain findings of fact previously
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made by them with regard to Thornton’s insurance. In 1914 Thorn­
ton, who is an employer of some 40 workmen under the workmen’s 
compensation law, applied according to the provisions of the law as 
it then read for a certification by the commission of its financial 
ability to pay directly to its injured employees its liabilities for 
compensation and medical benefits under the act. The commission 
investigated and made findings of fact and certified to the fact that 
Thornton was financially able to pay his liabilities direct to his 
injured employees. Thornton thereupon entered into an annual con­
tract of insurance with the Aetna Life Insurance Co. on April 29,
1914, by which the latter company undertook to pay Thornton’s 
liabilities under the workmen’s compensation act. In 1917 the 
General Assembly of Ohio made several amendments to the compen­
sation law, pursuant to which the commission adopted a resolution 
revoking the privileges of self-insurance to all employers who pro­
tected themselves from liability as self-insurers by insuring with 
private insurance companies. Thornton attempted to prevent, by 
injunction, the commission from revoking its findings of fact as to his 
financial ability and enforcing its resolution. He asked for a tempo­
rary injunction to April 29, 1918, the date of the expiration of his 
annual insurance contract with the Aetna company, which was 
granted, and also asked for a perpetual injunction, which was re­
fused. Plaintiff, Thornton, appealed, and in refusing to grant the 
perpetual injunction against the commission the court upheld the 
commission’s authority to revoke its own findings of fact, speaking 
in part as follows:

The question in this case does not depend merely upon the general 
authority of the legislature to exercise police powers, but rather 
directly upon the constitutional grant of power and the further con­
sideration that the privilege granted to certain employers by section 
22 of the workmen’s compensation act, to pay compensation direct, is 
an exception to the general provision of that act in their favor.

There is therefore no reasonable hypothesis upon which to base the 
theory that a private contract, to continue for an indefinite number 
of years, could in any way prevent the legislature from withdrawing 
this privilege or adding other and further conditions.

There is, however, a further provision in section 22 of the original 
act that seems to have been overlooked in the argument of this case. 
That provision (as amended, 107 O. L. 160) reads as follows:

“ The Industrial Commission of Ohio may at any time change or 
modify its findings of fact herein provided for, if in its judgment 
such action is necessary or desirable to secure or assure a strict com­
pliance with all of the provisions of the law in reference to the pay­
ment of compensation and the furnishing of medical, nurse, and 
hospital services and medicines and funeral expenses to injured and 
the dependents of killed employees.”

The experience of four or more years under this workmen’s com­
pensation law may have demonstrated to the entire satisfaction of
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this commission that it is necessary or desirable to change or modify 
its former findings of fact in order to secure or assure a strict com­
pliance with the law, where employers have elected to pay this com­
pensation direct and have later entered into a contract with an in­
demnity company.

While section 54 of the workmen’s compensation law (section 
1464^101, General Code), as it read prior to the amendment of 
February 16, 1917, undoubtedly permitted the writing of such- a 
contract, nevertheless that section must be construed in connection 
with section 22 of the same act, which authorizes the industrial com­
mission to change or modify its findings of fact provided for in that 
section, whenever in its judgment such action is necessary or desir­
able to secure or assure a strict compliance with all the provisions 
of that act.

It therefore follows that the industrial commission would have 
the power under this provision of section 22 to change or modify 
its former findings of fact in reference to employers who had elected 
to pay individually from a benefit fund, department, or association 
such compensation direct, if it should find that such contracts furnish 
an opportunity for unfair or fraudulent settlement, and had resulted 
or might result, not only in avoiding a strict compliance with the 
provisions of the act, but also in some instances defeat its intent and 
purpose, especially where the injured employee or the dependents of 
an employee killed in the course of his employment are not fully 
advised of their rights under section 27 of this act and rule 18 
adopted by the industrial commission under authority of the act 
creating that commission.

But the right of the Industrial Commission of Ohio to change or 
modify its former findings of fact does not now depend upon this 
construction of this paragraph of section 22. The amendment of 
March 20, 1917, of section 1465-69, General Code (107 O. L. 159), 
specifically limits the privilege of electing to pay compensation 
individually or from a benefit fund, department, or association, to 
those employers “ who do not desire to insure the payment thereof 
or indemnify themselves against loss sustained by the direct pay­
ment thereof,” and therefore it becomes the duty of the Industrial 
Commission to change or modify its former findings of fact in 
reference to such employers, and make the same conform to the 
provisions of the amended section.

This added condition precedent to the exemption of certain em­
ployers from the general provisions of the act is not only clearly 
within the power of the general assembly, but it is in furtherance of 
the purpose and intent of the constitution and the law, to create and 
maintain one insurance fund, to be administered by the State, out of 
which fund compensation shall be paid to workmen and their de­
pendents for death, injuries, or occupational diseases occasioned in 
the course of employment.

I f  insurance is desired, the State will furnish it out of the fund 
created and maintained for that purpose; for it would not only be 
arbitrary, unfair, and without purpose, to permit some employers 
of labor to enter into contracts of insurance with private companies 
and compel all other employers to contribute to the State insurance 
fund, but it would also hinder and perhaps utterly demoralize the
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method and defeat the object and purpose of the creation of such a 
fund.

This case was heard in the United States Supreme Court on a 
writ of error, and the decision of the Supreme Court of Ohio was 
affirmed (Dec. 20, 1920), 41 Supreme Court Reporter, page 137. 
The opinions f the court as delivered by Mr. Justice McKenna is in 
p̂ irt as follows:

In support of the contention that the Constitution of the United 
States makes the legislation and the action under it illegal, it is 
said that insurance against loss is the right of everybody, and 
specifically it is the right of employers to indemnify themselves 
against their liability to employees and that the right is so fixed 
and inherent as to be an attribute of liberty removed from the in­
terference of the State.

The provisions of the legislation are necessary elements in the 
consideration of the contention: The constitution of Ohio authorizes 
workmen’s compensation laws. Explicity it provides for the passage 
of laws establishing a State fund to be created by compulsory con­
tributions thereto by employers, the fund to be administered by the 
State. The constitutionality of a law passed under that authoriza­
tion was sustained by this court in Jeffrey Manufacturing Co. v. 
Blagg, 235 U. S. 571, 35 Sup. Ct. 167 [Bui. No. 169, p. 203], against 
the charge that its classifications were arbitrary and unreasonable.

We repeat, we must accept the decision of the court as the declara­
tion of the legislation and the requirement of the constitution of the 
State, as much a part of both as if expressed in them, and we are 
unable to yield to the contention that the legislation or the require­
ment transcends the power of the State, or in anyway violates the 
Constitution of the United States. The law expressed the consti­
tutional and legislative policy of the State to be that the compensa­
tion to workmen for injuries received in their employment was a 
matter of public concern, and should not be left to the individual 
employer or employee, or be dependent upon or influenced by the 
hazards of controversy or litigation, or inequality of conditions.

We are not disposed to extend the discussion. Indeed, we think the 
case is in narrow compass. We are not called upon to controvert 
the right to insure against contingent losses or liabilities, or to 
minimize the value of insurance to business activities and enterprises, 
or discuss the general power or want of power of the State over it. 
We are only called upon to consider its relation to and possible effect 
upon the policy of a workmen’s compensation law, and we can 
readily see that it may be, as it is said the experience of Ohio 
demonstrated, inimical to that policy to permit the erection of an 
interest or a power that may be exerted against it or its subsidiary 
provisions. This was the view of the supreme court of the State, 
and by it the court justified the power conferred upon and exercised 
by the commission.

Workmen’s Compensation — Insurance —  Self-insurance —  R e ­
quirement of Bond— Amount— Bank of Los Banos et al. v. In d us­
trial Accident Commission of California., Supreme Court of Cali­
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fornia (A ug. °26, 1919), 183 Pacific Reporter, page 538.—This pro­
ceeding is a petition for a writ of certiorari, to review the action of 
the industrial accident commission in requiring Miller & Lux (Inc.) 
to deposit a bond or securities in the sum of $20,000 as a prerequisite 
to the issuance of a certificate permitting self-insurance under the 
workmen’s compensation act. The petitioners are subsidiaries of 
Miller & Lux (Inc.), which is a very rich corporation, employing 
many employees. In demonstrating its ability to carry its own 
insurance under the compensation law, Miller & Lux listed among 
its assets United States Liberty bonds in the sum of $28,000, and 
the commission requested the deposit of $20,000 of these bonds as the 
security of Miller & Lux and all its subsidiaries for the payment of 
their compensation liabilities. The petitioners claim that under the 
law they can not be required to give a bond or securities, inasmuch 
as they have demonstrated their solvency and financial ability. The 
court upheld the action of the commission, saying in part:

We must decide, therefore, whether or not any bond or deposit 
may be required, and if that question be answered in the affirmative, 
whether or not the amount ($20,000) is reasonable, under all the 
circumstances. By the workmen’s compensation act of 1917 (Stats. 
1917, p. 831), it is provided (p. 857) that—

u Every employer as defined in section 7 hereof, except the State 
and all political subdivisions or institutions thereof, shall secure 
the payment of compensation in one or more of the following 
ways: * * *

“ 2. By securing from the commission a certificate of consent to 
self-insure, which may be given upon his furnishing proof satisfac­
tory to the commission of ability to carry his own insurance and pay 
any compensation that may become due to his employees. The com­
mission may, in its discretion, require such employer to deposit with 
the State treasurer a bond or securities approved by the commission, 
in an amount to be determined by the commission. Such certificate 
may be revoked at any time for good cause shown.”

Petitioners insist that the commission may require the bond or 
securities specified in the statute when there is any reasonable doubt 
of the employer’s ability to carry his own insurance, but that where 
no such doubt exists the commission must grant the certificate of 
consent without the giving by the applicant of any security. There 
might be some force in this position if solvency of the petitioning 
employer were the only matter involved, but the highest purpose 
of the workmen’s compensation statutes is not merely to obtain pay­
ment of just claims, but to have such demands promptly adjudicated 
and paid in such way as to be available to the injured employees 
when most needed. Any corporation, no matter how rich, may be 
subject to lawsuits, and it is easily conceivable that all the funds of a 
giwu corporation might be held by in junction, or other order of 
co^rt, in such manner as not to be immediately available for settle­
ment of awards of compensation found by the industrial accident 
commission. It is therefore highly desirable that a proper fund or

51706°—22-------28

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



434 DECISIONS OF COURTS AFFECTING LABOR.

bond be provided and that such security be under the control of the 
industrial accident commission. The requirement of security is also 
justified by the fact that payments of compensation sometimes ex­
tend over long periods of time. A corporation solvent at the time 
it may secure permission to carry its own compensation insurance 
may have many changes in its financial status during the years of its 
obligation to pay persons who may be injured while in its service. 
The fund or bond authorized by the statute not only keeps safe the 
installments of indemnity due from time to time to the injured em­
ployees, but it makes unnecessary the otherwise constant watchful­
ness of the industrial accident commission over the possibly dimin­
ishing resources of the self-insurer.

We can not say, from the record before us, that the industrial ac­
cident commission abused its discretion when acting upon the appli­
cations of these petitioners. This record discloses the fact that peti­
tioners are engaged in very extensive business operations of many 
sorts. These activities are only made possible by the employment 
of many persons.

In view of the magnitude of the business of petitioners, and the 
probability of frequent injuries to their employees, we can not say 
that this record reveals an abuse of discretion on the part of the 
industrial accident commission.

W orkmen’s Compensation— I nsurance— W hen not Required—  
D ifferent Classes of E mployees— Puget Sound Bridge <& D redg­
ing Co. v. In dustria l Insurance Commission, Supreme Court of 
JVashington (Jan. 10, 1919), 177 Po.cific Reporter, page 788,—The 
industrial insurance commission, the defendant in this action, claims 
that all employees of the plaintiff are subject to the workmen’s com­
pensation act (Laws 1911, p. 345), and that premiums should be 
paid on account of the work of all the employees engaged in dredg­
ing operations. Employees of the plaintiff company may be said to 
be engaged in three kinds of work: First, those who work on the 
dredge entirely; second, those who work on land entirely; and, third, 
those who work partly on land and partly on the dredge and who 
are often engaged in going back and forth. The dredge was operat­
ing in navigable waters, and would be covered by the admiralty laws. 
The court, in deciding whether the plaintiff must pay premiums, said 
in part:

As to those employees who work exclusively upon the dredge, we 
are firmly of the opinion that the plaintiff should pay no premiums, 
for the dredge, as a vessel, is subject to admiralty jurisdiction, and 
if premiums were paid for employees engaged exclusively thereon 
the company, in the event of an injury occurring to one of such em­
ployees, wTould receive no protection under the act. - J '

The second class of workmen, employed solely on land, comes 
within the operations of the provisions of this act, and for them pre­
miums are collectible.
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As to the third class, we are confronted by the perplexing ques­
tion of this case. The workmen’s compensation act was passed with 
the avowed purpose of providing-the exclusive manner of compensat­
ing employees engaged in hazardous work and occupations, and 
within the scope of the act all employees of a company such as the 
plaintiff are to be brought within the operation of that act, so far 
ds it is within the power of the legislature to do so. The legislature, 
not bringing within the act those employees who are within the 
jurisdiction of admiralty, can not compel the employer to pay pre­
miums for those employees for whose injuries the employer would be 
liable in admiralty. On the other hand, the employer is not absolved 
from the duty of paying premiums for those employees who are not 
within the admiralty jurisdiction and for whose injury the employer 
would have been liable in a suit at common law before the passage 
of the workmen’s compensation act. It may be, as here, an onerous 
task to so segregate for the purpose of computing the premium to 
be paid the time of employees who are alternately on land and on 
the navigable water, but this is a matter of detail of the business 
which must be worked out by the employer and the commission, and 
it is not one which calls for judicial action. I f this segregation 
is impracticable, the remedy must lie in some alteration of the act 
by the legislature.

As to those employees falling within the third class, the industrial 
insurance commission is entitled to a collection of premiums for such 
time as those employees are engaged in work upon the land and is 
not entitled to receive premiums representing the time that they 
are without the protection of the act and subject to the rules of 
admiralty jurisdiction.

W o r k m e n ’s C o m p e n s a t i o n — I n t o x i c a t i o n — P r o x i m a t e  C a u s e —  

C o n t r i b u t o r y  N e g l i g e n c e —State ex. rel. Green et al. v. D istrict  
Court of Ramsey County, Supreme Court of Minnesota (Feb. 6,
1920), 176 Northwestern Reporter, page 155.—Thomas Davis was 
employed as a furnace man in the Fey Hotel by Nancy Green, the 
defendant, at a wage of $35 per month. To reach the furnace he was 
required to enter the building in the rear from the alley and descend 
to the basement by means of a stairway. The stairway had no rail­
ing or banister and was not in very good repair. Davis came to 
work in an intoxicated condition, and while descending the stairs 
tripped and fell, sustaining injuries from which he died. The dis­
trict court awarded compensation under the workmen’s compensa­
tion act (Gen. St. 1913, secs. 8195-8230) and the employer appealed. 
The decision of the supreme court affirming the award is in part as 
follows:

General Statutes 1913, section 8203, of the compensation act pro­
vides that compensation shall be paid according to the schedules 
therein contained in every case of injury or death of an employee by 
accidental means, without regard to the question of negligence, “ ex­
cept accidents which are intentionally self-inflicted or when the intoxi­
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cation of such employee is the natural or proximate cause of the in­
jury, and the burden of proof of such fact shall be upon the em­
ployer.”

The question whether the intoxication of the decedent was the 
natural cause of his injury and death may be passed without com­
ment. It clearly was not. Whether it was the proximate cause 
thereof presents another and different question, though on the facts 
here presented we hold that it was correctly disposed of by the trial 
court.

In controversies under the workmen’s compensation act the con­
tributory negligence of an injured employee is not a bar to his right 
to compensation. The intoxication of a person injured by the alleged 
negligence of another has usually been treated in actions at law for 
damages as a contributing cause thereof, and sufficient to defeat a 
recovery. But that condition of the injured person is not per so 
contributory negligence. (2 Dunnell’s Dig. 7028 and cases there 
cited.) It constitutes a bar to relief under the compensation act 
only when shown to be the proximate, as distinguished from the con­
tributory, cause of the injury complained of. This distinction neces­
sarily follows from the express language of the statute by which con­
tributory negligence of the employee is expressly excluded from con­
sideration in determining the liability of the employer.

The record also shows that at the time of the accident the stair­
way, the means of access to decedent’s place of work/was to some 
extent not in good order. There was no railing by which one might 
guard his course up or down the stairway; one was placed therein 
soon after the accident. On the day following the injury some ice 
and snow was found on the first three or four steps of the stairway, 
and the trial court might well enough have assumed its presence on 
the day of the accident. From this state of the evidence- we conclude 
that the proximate cause of the accident lay between the intoxica­
tion of decedent and the condition of the stairway, presenting a ques­
tion of fact for the trial judge, whose conclusion thereon is not open 
to review in this court.

Judgment affirmed.

W orkm en ’s Com pensation—Lump-Sum Com m utations—“ U n ­
u s u a l  C ircum stan ces ”—Jensen v. F . W. Woolworth C o C o u r t  of 
E rro rs  and Appeals of New Jersey (Feb. 6, 1919), 106 Atlantic Re­
porter, page 808.—Tressa M. Jensen was employed by the defendant 
as a window trimmer. While engaged in her work she swallowed 
some pins, causing her great injury. One of the pins lodged near 
the base of her brain. She was bedridden and needed constant atten­
tion. In the opinion of the physician attending her an operation was 
necessary to save her life. For the purpose of securing funds for 
her care and the operation she requested that the award for compen.- 
sation which she had received be commuted to a lump sum. Tms~

v'; - m  ( Irequest was granted and the employer appealed. In affirming the 
judgment allowing the lump-sum award the court said in part:
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The statute provides, among other things, that, as commutation is 
a departure from the normal method of payment, it is to be allowed 
only when it clearly appears that some unusual circumstances war­
rant such a departure. If to be bedridden, with the requirement of 
a surgical operation to save the patient’s life, is not an unusual cir­
cumstance, and such a one as warrants commutation of future 
weekly payments into a lump sum, to enable the patient to procure the 
services of a surgeon and the proper medical attention and nursing, 
it is hard to conceive of circumstances that would call for the making 
of an order for commutation. It is plain, therefore, that there was 
sufficient evidence before the Morris County court of common pleas 
to support the order.

Going now to the letter and spirit of section 6 of the act of 1913, 
amending section 2, paragraph 21, of the act of 1911, we find that the 
court may order commutation if it appear that it will be for the best 
interest of the employee. Surely it will be for the best interest of 
Miss Jensen to be placed in funds which it appears may save her 
life, rather than that she be compelled to take the chance of almost 
certain death without them. Then, too, commutation may be made 
to prevent undue hardship. The same reasoning applies.

Commutation in these circumstances is not to be defeated by the 
concluding provision of the statute that it shall not be made to enable 
the employee to satisfy a debt, or to make payment to physicians, 
lawyers, or other persons. This inhibition against commutation for 
payment to physicians, lawyers, or other persons is evidently meant 
to protect the employee in the enjoyment of the periodical payments, 
by making it impossible for him to yield to importunities of creditors 
for the discharge of their already due obligations, or to raise money 
to be spent in enterprises of a doubtful or hazardous nature, or where 
it does not appear that commutation will otherwise be for the best 
interest o f the employee, or is not needed to avoid undue expense or 
hardship* or when it does not appear that some unusual circumstances 
warrant a departure from the normal method of periodical payments.

In our opinion the Supreme Court reached the right result in this 
case, and its judgment should be affirmed, for the reasons above 
expressed.

W orkmen’s Compensation—M edical and S urgical A id—Choice 
of P hysician by E mployee—Leadbettor v. Industrial Accident 
Commission, Supreme Court of California (Dec. SO, 1918), 177 
Pacific Reporter, page 4^9.—Frank G. Pryor was a bridge carpenter 
in the employ of Leadbettor and was working on a job at Hermosa 
Beach when he sustained an injury to his back by reason of a bent 
falling upon it. His foreman knew of the injury. He went at once 
to a doctor for examination and then returned to his work, although 
he was suffering considerable pain at the time. He later went to 
Porterville and consulted another physician, who after examining 
him"sent him to an osteopath for treatment. Thereafter he went to 
Portland, Oreg., and incurred further medical and hospital bills. The 
treatment received in Porterville was with the knowledge of the em­
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ployer, Leadbettor, who made no tender of other medical service 
of his own choosing, but the treatment in Portland was unknown to 
the employer. In fact, Pryor wrote a letter to Leadbettor which was 
sufficient to make the latter believe no further treatment was neces­
sary. Pryor’s claim for medical services came to the commission who 
considered the matter and found that Pryor had refused medical 
treatment when tendered him by his employer, but when he sought 
treatment later the employer had knowledge of the fact and did not 
again tender medical service, and that therefore the employer was 
liable for all the medical service received both in Porterville and in 
Portland. This was done on the ground that under the statute (sec. 
15a St. 1913, p. 291) the employer is liable to provide all necessary 
medical, surgical, and hospital treatment the injured employee may 
require, and if the employer shall neglect or refuse seasonably to do 
so the employee may provide the same at the employer’s expense.

The supreme court after carefully considering the case allowed the 
award for medical expenses incurred at Porterville for the reasons 
above stated, but refused to allow any award for the expenses in­
curred in Portland on the ground that from Pryor’s letter it was 
plain that no further service was required by him.

W orkm en ’s Com pensation—M ed ica l and  S u rg ic a l  Aid—Choice 
of P h y s ic ia n  by E m ployer—R a d ii v. M orris & Co., Supreme Court 
of Nebraska (Jan. 4, 1919), 170 Northtcestern Reporterr  page 
863.—Radii was injured while working for the defendant in its 
packing house. An award for compensation was confirmed, but the 
medical-service bill was disallowed. When Radii was hurt he went 
with his foremen to the office of the company’s physician, who was 
out. The physician’s assistant rendered the necessary first-aid serv­
ice and told Radii to return the next day. Upon the advice of his 
mother he went the next morning to his family physician, who re­
tained charge of the case. The compensation law of Nebraska makes 
no specific provision as to who may first choose the physician to 
treat an injury other than the following:

Provided furth er, That where the injured employee refuses or 
neglects to avail himself of such medical or surgical treatment, the 
employer shall not be liable for any aggravation of such injury due 
to said neglect or refusal.

Judge Dean, expressing the opinion of the court, affirmed the re­
fusal to allow the bill for medical services of the family physician, 
saying:

The employer having been made liable for the services contem­
plated by the act,' it seems from the language used that it must have
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been the legislative intent that he should be permitted to furnish a 
physician of his own choice, and if his selection is such as would 
satisfy a reasonable man under like circumstances the employee 
would not be heard to complain. That is the general rule in manu­
facturing centers, where employers’ liability acts with provisions 
similar to ours were in effect before our act was adopted. (Pecott’s 
case, 223 Mass. 546, 112 N. E. 217; Keigher v. General Electric Co., 
173 App. Div. 207, 158 N. Y. S. 939.)

It seems to us that the plaintiff’s conduct was in effect and within 
the meaning of the act an unjustifiable refusal to allow the defen­
dant to furnish the reasonable services and medicines that the act 
contemplates, and that the defendant is not therefore liable for the 
medical expenses that he incurred. We have examined the case de 
novo, and our conclusion is the same as that arrived at by the trial 
court.

W orkmen’s Compensation—M edical and S urgical A id—Choice 
of P hysician—Offer by E mployer—Celia v. Industrial Accident 
Commission, D istrict Court of Appeal, F irs t  D istrict, D ivision 1, 
California (Nov. 25, 1918), 177 Pacific Reporter, page 490.—Celia 
made application to have an order of the commission denying him an 
award annulled. The opinion of the court, which also states the 
facts, is as follows:

This is an application for a writ of review for the purpose of hav- 
iî g annulled an order made by the respondents refusing to make an 
award in behalf of the petitioner covering hospital charges.

About November 9, 1917, Rafaelo Celia was injured while in the 
employment of Producers’ Hay Co. (which is hereinafter referred to 
as the company). On the 16th he was told by the company’s physi­
cian to go to the St. Francis Hospital. The petitioner did not do 
so, but went to the St. Joseph’s Hospital, and now claims that he did 
so through ignorance. In this behalf he alleges that he is an Italian 
and can neither read, write, nor speak English. However, the fact 
was clearly established that the petitioner was directed to go to the 
St. Francis Hospital and the address was given in writing. These 
facts do not show any neglect or refusal on the part of the company 
to furnish the petitioner hospital service. Yet it is clear that the 
commission could not make an award to the petitioner for such serv­
ices except it be first shown that the company had neglected or re­
fused to furnish such service. (Stat. 1913, p. 279, sec. 19, subd. (b).) 
'The respendent commission did not exceed its jurisdiction in refus­
ing the petitioner an award. The order is therefore affirmed.

W orkmen’s Compensation—M edical and S urgical A id—Choice 
of P hysician—R efusal to A ccept P roffered A id—Neary v. P h ila­
delphia &  ReaAing Coal &  Iro n  Co., Supreme Court of Pennsylvania 
(Mar. 24, 1919), 107 Atlantic Reporter, page 696.—This is a case 
brought under the Pennsylvania workmen’s compensation act of 
June 2, 1915 (P . L. 736). Neary was employed as a car runner by
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the iron company and while engaged in his duties he got one of his 
fingers so crushed as to require surgical aid. For three days he ac­
cepted the surgical aid provided by his employer, but thereafter he 
consulted his own family doctor, who assumed charge of the case. 
The employer contends that by refusing the surgical aid proffered 
by it Weary forfeited his right to compensation. It appears that the 
change of physicians in no wise injured the claimant or increased his 
incapacity. The employer appealed from an award allowing com­
pensation. The court affirmed the award, saying in part:

It is strenuously contended that plaintiff, by his refusal to accept 
the reasonable assistance so tendered, forfeited all right to compen­
sation for the injury. This contention is based on the last clause of 
paragraph “ e ” of section 806 of the act (p. 748), which states:

“ If the employee shall refuse reasonable surgical, medical, and 
hospital services, medicines, and supplies, tendered to him by his 
employer, he shall forfeit all right to compensation for any injury 
or any increase in his incapacity shown to have resulted from such 
refusal.”

The manifest purpose is to protect the master from any loss that 
might result because of the servant’s refusal to accept the tendered 
assistance, not to penalize the latter for exercising th‘6 important 
privilege of employing his own physician. However, by so doing 
the employee assumes the responsibility for his own treatment, and 
must bear the loss resulting from neglect or lack of skill therein.

If  by refusing the tendered assistance the servant forfeits all right 
to compensation for the injury he has sustained, then the, balance of 
the sentence is meaningless; for if his right to recover for* the 
primary disability is gone, the whole claim is gone, and the master 
has no concern with the question of increased incapacity, which would 
be but a part of the claim already forfeited; and the A act that the 
employer is expressly released from liability for the increased in­
capacity caused by the employee’s refusal to accept the proffered 
medical assistance is inconsistent with the claim of an entire for­
feiture, as the express provision that certain conduct shall constitute 
a forfeiture of a designated part of the claim implies that the bal­
ance remains.

W orkmen’s Compensation—M edical and S urgical A id—S erv­
ice in E xcess of S tatutory Obligation—Collins v. Joyce et al., Su­
preme Court of Minnesota (Ju ly  2, 1920), 178 Northwestern Re­
porter, page 503.—This is an action by Dr. J. S. Collins against Joyce 
& Rasmussen, employers of one Boltz, who was injured in their em­
ploy, for the recovery of $325, which sum represented the value of 
hospital services and medicines. The compensation law fixes the 
limit of an employer’s liability for medical services at $200. ' TKd 
services were rendered to Boltz, in this case at the request of'fe&S- 
mussen, who assured Dr. Collins that he would be paid for his serv­
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ices. Joyce & Rasmussen later refused to be held liable for any sum 
greater than that fixed in the workmen’s compensation law—namely, 
$200. Dr. Collins was awarded judgment for the full amount of the 
bill in the lower court and the defendants appealed. In affirming the 
decision in favor of the plaintiff the court said in part:

The services were rendered at the request of defendants to one Levi 
Boltz, one of their employees, who was injured while in their employ. 
Defendants and Boltz were both within the scope of the workmen’s 
compensation act (Gen. St. 1913, secs. 8195-8230). That act made it 
the duty of the defendants to provide Boltz with medical and surgi­
cal treatment and medicines and medical and surgical supplies, up 
to $100. The court administering the compensation act might, under 
certain conditions, allow $200. (G. S. 1913, sec. 8212.)

Defendants contend that, inasmuch as the statute made it the duty 
of defendants to provide this service for Boltz up to a certain amount 
only, a contract to pay more than that amount would not be implied 
from a request to perform this service, and that neither can a verdict 
be sustained for more than the amount fixed by the compensation law, 
on the theory of an express contract.

We are not called upon to consider the principles of implied con­
tract applicable to such cases, for this action is plainly based on an 
express contract, and the trial court so submitted the case to the jury.

We see no good reason why defendants might not agree to fur­
nish medical and hospital attention and supplies to their employee 
in excess of their statutory obligation, if they saw fit to do so, and 
no reason why they might not obligate themselves to pay plaintiff 
the full value of such services, furnished to their employee at their 
request.

I : '  f

WoRi^viEitf’s Compensation—Medical and S urgical Aid—S ub­
mission to E xamination—P enalty of R efusal—Rose v. Desmond 
Charcoal &  Chemical Co., Supreme Court of Michigan (May 29, 
1919) \ 172 Northwestern Reporter, page 415.—Rose was injured while 
in the employ of the chemical company, and as a result of the disa­
bility thus sustained he entered into an agreement with the company, 
which was approved by the industrial accident board and which 
provided that the employer’s insurer was to pay to Rose the sum of 
$6,125 per week during disability. The employer and insurer after 
an investigation came to the conclusion that after paying compensa­
tion for over three years Rose hfid recovered from the disability he 
had sustained from the injury, and they accordingly invited him to 
submit himself at their expense to a medical examination. Rose 
agreed several times to do this, but each time found some excuse for 
ijf]t|tloing so. It was believed that an X-ray examination would reveal 
th&cfact that Rose was no longer disabled, and the insurer and em­
ployer brought action for permission to cease the payment of com­
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pensation, but the industrial commission issued an order denying 
this permission. The employer then brought certiorari, and the 
court in setting aside the order of the commission said in part:

Whether claimant’s recovery is established depends upon the evi­
dence of his present condition.

We have read the evidence upon the subject of the claimant’s in­
jury and condition, the medical testimony and his own. We think 
it can not be said that it is conclusive establishing the fact that he 
has recovered from his injury. It must be said there is some, if 
slight, evidence supporting a contrary conclusion. It tends strongly 
to prove that claimant is recovered. But the doubt which it leaves 
in the mind is a small one, and the refusals of claimant to submit 
his person to expert X-ray examination demand, we think, appli­
cation of section 19, part 2, No. 10, Public Acts 1912 (ex. sess.) and 
such application will suspend his right to compensation. This, in 
our opinion, is the order which the board ought to have made in the 
premises. We do not intimate that it is our opinion that he has not 
had expert X-ray examination, which was some time in the year
1915. But it is a fair consensus of the opinions expressed by the 
medical witnesses that any doubts now existing about his condition 
may be resolved by an expert X-ray examination made presently. 
Claimant has only to give his time in order that such examination 
m* 1 1

W orkm en ’s Com pensation—M e d i c a l  and  S u r g ic a l  A id—Subm is­
sion to  E xam in a tio n —P erm an e n t T o ta l  D is a b i l i ty —Texas E m ­
ployers'* In s . Assn. v. Downing, Court of C iv il Appeals of Texas 
(Jan. 14,1920), 218 Southwestern Reporter, page 112.—-Downing was 
in ju red  w h ile  in  the employ of A lex and Sam  D avidsdn by being 
crushed between some blocks of ice. His spine and one hand were 
hurt. The nature of the in ju ry  to the spine caused a curvature, 
which in  tu rn  caused one leg to be longer than the other. Downing 
claim ed that he was p a r t ia lly  paralyzed , that h is hearing  and eye­
s igh t had been affected by the in ju ry , and th a t he was to ta lly  and 
perm anently disabled. The in d ustr ia l accident board allowed an 
aw ard  of compensation under the workmen’s compensation act and 
Downing brought su it to have the aw ard  set aside and a judgm ent 
entered a llow ing him  compensation in  a lum p sum. The Texas Em­
ployers’ Insurance Association, the insurer, demanded that Downing 
subm it h im self to exam ination by an X -ra y  specialist, an eye and 
ear specialist, and one other doctor. This D owning refused to do, 
declaring that he was not, in  a su it to set aside an aw ard , required 
to submit to an exam ination, and fu rther the provisions of the law  
requ iring  submission to physica l exam ination were unconstitutional 
and void. Judgm ent was rendered in  favor of Downing and the 
defendant appealed, assign ing as error, among other th ings, the
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action of the court refusing  the physica l exam ination. The court of 
c iv il appeals reversed the judgm ent, hold ing that such exam ination 
should have been ordered. The decision on th is point is in  p a rt as 
fo llow s:

The power of the court in the premises is logically the first matter 
for consideration in the examination of the question, and we will 
first consider such matter. We may begin its consideration with the 
proposition that we must look to the workmen’s compensation law 
for any authority the court may have to order a physical examination 
without the consent of the plaintiff, for in the ordinary case the court 
is without such power. (Austin & Northwestern Ry. Co. v. Cluck, 
97 Tex. 172, 77 S. W. 403.)

The provisions of the said workmen’s compensation law that may 
be applicable are contained in sections 42 and 44 of the act (arts. 
5246-42 and 5246-44, Vernon’s Civil Statutes, 1918 Supp.). In the 
first article named it is provided that the industrial accident board 
“ may require any employee claiming to have sustained injury to 
submit himself for examination before such board or someone acting 
under its authority at some reasonable time and place within the 
State, and as often as may be reasonably ordered by the board to 
a physician or physicians authorized to practice under the laws of 
this State. I f  the employee or the association requests, he or it shall 
be entitled to have a physician or physicians of his or its own selec­
tion present to participate in such examination. Refusal of the em­
ployee to submit to such examination shall deprive him of his right 
to compensation during the continuance of such refusal.”

Provisions for examination under the directions of the board in 
special circumstances are also found in other parts of the law, but 
we need not further refer thereto, but may say that it appears from 
the entire act that physical examination, either at the instance of 
the board or the insurance association, is made an important feature 
in the administration of the law, and evidently regarded by the law­
makers as being an important means of ascertaining the extent of 
the injury for which compensation is sought. The mere bringing 
of the suit in the courts in practical effect sets aside the award made 
by the accident board. The court thereafter has continuing juris­
diction of the proceeding, with power to make such orders therein 
from time to time in reference to allowing, diminishing, increasing, 
or discontinuing the weekly compensation that may have been 
allowed. We think it clear that it was the intention of the legisla­
ture that the provisions for physical examination should be appli­
cable after the proceeding should have been transferred to the courts, 
as well as while it was pending before the board, and the only other 
inquiry pertinent to this phase of the question is whether such pro­
vision is in violation of the personal rights: guaranteed by section 
9, art. 1, of the Constitution.

The Supreme Court of the United States held that there were 
no constitutional objections to such a proceeding when it was author­
ized by legislative enactment. (Camden Ry. Co. v. Stetson, 177 TJ. S. 
172, 20 Sup. Ct. 617.) Such is also the holding of some other courts. 
(R. C. L., vol. 14, p. 703, and authorities.) We have found no author­
ity which denies the constitutional power of the legislature to enact
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such laws. We conclude that the court had the power to order such 
an examination as was prayed for in this motion, and must now ascer­
tain how this power is to be exercised, and whether the party may 
review the action of the court therein.

The motion itself, we think, states sufficient facts to show the 
necessity for such examination. The facts as developed on the trial 
of the motion and the case on its merits show that the issue as to 
the true extent and effect of the plaintiff’s injuries is left in doubt 
after the introduction of the available testimony. The questions pro­
pounded by the jury to the court show that the jury was in doubt 
as to the truth of the case. The facts further show, we think, that 
an X-ray examination, and an examination by an ear and eye special­
ist, would probably ascertain the truth and clear up the doubt as 
to such matter. Under these circumstances we think the court should 
have granted the motion and ordered an examination under such 
reasonable conditions as might be named in the order. We therefore 
sustain the first assignment.

W orkm en ’s Com pensation—M ed ica l and  S u r g ic a l  Aid— Subm is­
sion to  E x am in a tio n —X -R a y —A tto rn e y s ’ F ees— United States F i ­
delity & Guaranty Co. v. W ickline , Supreme Court of Nebraska (Dec. 
H , 1918), 170 Northeastern Reporter, page 198.—M rs. W ick line was 
in ju red  w hile in the employ of the Northwestern Iron & M etal Co., 
which was insured aga in st compensation lia b il ity  by the p la in tiff 
company. Mrs. W ick line suffered some in ju ry , presum ably a tear, to 
her kidney. She submitted herself to the required physica l exam ina­
tion and was aw arded compensation, for her d isab ility . The p lain tiff 
company paid  the compensation for e igh t weeks and then stopped 
because M rs. W ick line refused to submit to hav ing an 2 t-ray  photo­
graph  taken. The compensation law  of the S tate  of Nebraska re­
quires that persons in ju red  who claim  compensation under the act 
must subm it themselves for physica l exam ination, m aking as a 
penalty  for refusa l the den ial of compensation. The lower court gave 
judgm ent to the p la in tiff company and the defendant appealed. In  
reversing the judgm ent, the court rendered its decision, in  p art, as 
fo llow s:

Under the statute the request for an examination must be reason­
able, but it does not appear to have been so in this case. The testi­
mony before us shows affirmatively tfyat neither an X-ray examination 
nor an X-ray photograph was necessary. -No physician or other per­
son testified that either was necessary, nor does it appear that a 
request was made by plaintiffs to the court to require defendant to 
submit to either.

The compensation law provides that upon request the countybfei 
torneys or attorney general for the State shall appear for the clafetfil- 
ant for compensation, and in view of this provision the court held
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that the court below had properly refused to assess attorneys’ fees 
as a part of the award, saying:

The employers’ liability act in its entirety is a summary proceed­
ing. One of its objects is to facilitate an inexpensive and speedy 
settlement of controversies between employer and employee that arise 
out of personal injuries. It does not appear that the county attorney 
was requested to appear as counsel for claimant, or that he refused to 
appear. That such official would perform his duty in the premises 
when called upon to act in his official capacity is presumed.

For the error in regard to the physical examination, the case was 
reversed and remanded for a new trial.

On the new trial a judgment was again rendered in favor of the 
claimant, Wickline, and both parties appealed, the Supreme Court 
of Nebraska rendering its decision on July 16, 1919 (173 N. W. 689). 
The opinion reads in part:

Defendant’s physician testified that she “ thought an X-ray picture 
was a reasonable and a necessary thing,” and that she had so advised 
defendant. A physician skilled in the art of making and reading 
X-ray photographs testified that in order to properly determine the 
extent and character of defendant’s injury an X-ray photograph of 
the kidney ought to be made. He stated that in order to make a 
proper photograph it might be necessary to inject into the kidney an 
opaque solution called “ colorogol,” and described in detail the 
method of making this injection, stating:
' ' “ In the hands of an expert there is no danger whatever.”

He further testified:
. “ That is a procedure that is not used so extensively as formerly 
Ip&cause we are now able to X-ray the kidney without difficulty with- 
out injecting it.”

He explained that he found it necessary to use this solution in a 
few cases. Defendant testified that if the court called upon her to 
have an X-ray picture taken, she would permit that to be done, but 
she would refuse to have colorogol injected into her kidney.

The district court found that the demand upon her was not reason­
able, and that her refusal ought not to bar her from a recovery.

The district court was required (under our former opinion) to 
determine whether under the circumstances the request in this case 
was reasonable. It will be seen from the testimony of the expert 
produced by plaintiff that it is only in rare instances that it is neces­
sary to inject this substance into the kidney, and it would seem that 
plaintiff ought to have availed itself of defendant’s offer to submit 
to an X-ray examination without this injection. It may be that an 
injection was not necessary. We are constrained to hold, with the 
trial court, that the demand upon Mrs. Wickline was not reasonable.

By cross-appeal, counsel for defendant again asks us to tax an 
attorney fee against plaintiff. In the former opinion it was properly 

an attorney fee could not be taxed as part of the costs, and 
tlmt holding is the law of the case. The statute was amended by 
the legislature of 1919 (Laws 1919, ch. 103), but the amendment is not 
applicable to this case.
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The supreme court held that the lower court, in view of the facts 
before it, should have fixed the amount of compensation due to date. 
Its judgment was therefore modified by adding an award of the 
amount, and with this addition, the judgment was affirmed.

W orkm en ’s Com pensation—M ed ica l and  S u r g ic a l  A id—Sub­
m ission t o  O peration  — P e n a l t y  fo r  R e f u s a l  — C o n cu rren t 
A w ards—O^Brien v. A lbert A. Albrecht Co., Supreme Court of 
Michigan (M ay 29, 1919), 172 Northwestem Reporter, page 601.— 
O’B rien  sustained in ju ries to h is feet and ankles while w orking for 
the B ryan t & Detwrile r  Co. in  the capacity  of a carpenter. He and 
the company entered into an agreem ent whereby he wTas to receive 
compensation in  the amount of $9.45 per week, and la te r  another 
agreement was made fix ing  the compensation at $7 per w eek ; both 
agreements hav ing  been approved by the in dustr ia l accident board. 
L ate r O’B rien  entered the em ploy of the A lbrecht com pany and 
sustained another in ju ry  resu lting  in  a hern ia. The board allowed 
him  compensation in  the amount of $10 per week for to tal d isab ility  
against the A lbrecht com pany and fa iled  to require him  to subm it 
to an operation to cure the hern ia which the A lbrecht company had 
tendered. In reversing the order of the board the court said , in  
p a r t :

In the Jendrus case (Jendrus v. Detroit Steel Products Co., 178 
Mich. 265, 144 N. W. 563) Mr. Justice Stone: fully considers this 
question. It was a case of a major operation of a very serious char­
acter. The workman wTas an ignorant foreigner, who refused for 
some time to consent to the operation, but who finally did consent. 
Under all the circumstances of that case it was held that the refusal 
to consent to the operation was not an unreasonable one,

Applying then the rule announced by Lord McLaren and adopted 
by this court to the facts of the instant case, we are impressed that 
the plaintiff’s refusal was unreasonable. The operation was not as 
serious a one as in the Jendrus case. Indeed the record discloses that 
it was not a serious case of hernia. The operation is not attended 
with danger to life or health, and could be performed by the use of 
either a general or local anesthetic. The doctors agree that it is 
advisable, and it is not disputed that it is the only thing that can be 
done to affect a cure. Until the plaintiff submits to an operation, 
which should be at the expense of the defendants, he is not entitled 
to compensation from. them.

It will be noted from the above facts that O’Brien was already 
receiving $7 per week for partial disability from the Bryant 
Detwiler Co. when he was granted the award of $10 per week/fbr 
total disability against the Albrecht company. On this point the 
court said in part:
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The maximum compensation for total disability fixed by the statute 
is $10 per week. (Section 5439, Comp. Laws 1915.) It must be 
obvious that a man can not be more than totally disabled. It should 
be equally obvious that he can not receive compensation for more 
than total disability Our statute does not provide for concurrent 
compensation. It fixes a maximum of $10 per week, and it can not 
exceed that sum, whether it is paid by one employer or several.

W orkm en ’s Com pensation— M i n o r  I l l e g a l l y  Employed— A c­
t io n  f o r  Damages n o t P e rm itted —Rasi v. Hovjard Mfg. Co., 
Supreme Court of W ashing ton (Jan. 19,1920), 187 Pacific Reporter, 
page 327.—The defendant was a m anufacturer of woodenware in  the 
c ity  of Seattle  and was under the workmen’s compensation act. 
H ild a  R asi was u g ir l between 15 and 16 years of age who was em­
ployed by the defendant w ithout a w ork ing certificate, which was 
contrary to the law . W h ile  so employed she lost four fingers of her 
le ft hand by getting  them caught in the ro llers of a machine on 
which she was w orking as an off-bearer. She brought su it a t com­
mon law  for damages for her in ju ries and recovered a ju d g m en t.* 
D efendant appealed, c la im ing that the case came under the work­
men’s compensation act and th a t the present action should be d is­
missed. The court adopted th is view, speaking in p art as fo llow s :

The appellant insists that the sole remedy of respondent is to be 
found in the terms of the workingmen’s compensation act and that 
she has no redress by statute against her employer. This position 
must be sustained. The first section (Rem. Code, sec. 6604-1) of that 
act provides as follows:

“ The common law7 system governing the remedy of the workmen 
against employers for injuries received in hazardous work is incon­
sistent with modern industrial conditions. * * * The State of 
Washington, therefore, exercising herein its police and sovereign 
power, declares that all phases of the premises are withdrawn from 
private controversy, and sure and certain relief for workmen, in­
jured in extra hazardous work, and their families and dependents 
is hereby provided regardless of questions of fault and to the ex­
clusion of every other remedy, proceeding, or compensation, except as 
otherwise provided in this act; and to that end all civil actions and 
civil causes of action for such personal injuries and all jurisdiction 
of the courts of the State over such causes are hereby abolished, 
except as in this act provided.” ,

I f  the respondent w7as a workman, within the meaning of this act, 
there can be no doubt that her sole redress must be found in the terms 
of the act. If she had been of the age of 16 years, there could be no 
reasonable contention that she did not come within the terms of 
$|e act.

Respondent’s position seems to be that, because it was unlawful for 
appellant to employ the child under the age of 16 years, she was not 
confined for redress to the terms of the workingmen’s compensation
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act. Counsel rely principally upon the ease of Hillestad v. Indus­
trial Insurance Commission, 80 Wash. 426, 141 Pac. 913 [Bui. No. 
169, p. 269]. We are satisfied that case is not authority for the posi­
tion of the respondent here. Section 2447, Rem. Code, makes it a 
misdemeanor for an employer to employ “ any male child under the 
age of 14 years or any female child under the age of 16 years at any 
labor ” in any factory without the written permit of a judge of a 
superior court of the county wherein such child may live. This 
statute does not make it unlawful for a child under the prohibited 
age to work and imposes no penalty upon the child when it does 
work. It follows that the child neither gains nor loses any rights 
by such employment, even though the employer may be penalized.

The workmen’s compensation act plainly recognizes that a child 
less than the maximum age for the employment of a minor is a work­
man within the meaning of that act. It follows that whether the 
child is employed either lawfully or unlawfully such child is entitled 
to all the privileges of the workingmen’s compensation act and must 
seek its remedies under the terms of that act.

The judgment must therefore be reversed and the action dismissed.

W orkmen’s Compensation—M inor I llegally E mployed—-Action 
for Damages P ermitted—New Albany Box &  Basket Go. y. D avid­
son, Supreme Gourt of Indiana (Jan. 28, 1920), 125 Northeastern 
Reporter, page 904.—The New Albany Box & Basket Co. employed 
Davidson and put him to work to assist in the operation of a wood 
joiner. Davidson was a minor under 16 years of age, and was en­
gaged by the company without the consent of his parents and with­
out a work certificate. On the same day that he was employed, and 
while working at the wood joiner, his right hand came in contact 
with one of the knives of the machine and cut off his fingers. He 
brought suit for damages under the common law, and the company 
in defense pleaded the workmen’s compensation act (Laws 1915, 
ch. 106), contending that the common-law action could not be main­
tained.

On appeal of the company the supreme court affirmed a judgment 
in favor of Davidson for $4,500. In rendering its opinion the court 
quoted statutes as to age certificates and the employment of chil­
dren under 16 at designated dangerous employments. The appellant 
company admitted liability to penalties for violation of these laws 
but claimed their violation carried no further consequences. As to 
this the court said:

We can not agree with appellant that this is the extent of the 
application of the statute in the instant case. In Hetzel v. Wasson 
Piston Ring Co. (Court of Errors and Appeals of New Jersey), 
89 N. J. Law, 201, 98 Atl. 306, it was held that the workmen’s com­
pensation act has no application to a child under 14 years of age 
employed in a workshop, factory, or mill or other place in violation
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of a statute, and an action for injuries to such child, based upon the 
common-law liability of the employer, may be maintained*

All decided cases which we have examined hold that employment 
when referred to in the workmen’s compensation laws means lawful 
employment. We think that a fair construction of the Indiana 
workmen’s compensation act requires us to hold that in enacting the 
law with reference to the rights and remedies of employers and em­
ployees the legislature referred to legal employment.

In the instant case the appellee was employed in direct violation 
of sections 8022 and 8022-e of the statutes (Burns, 1914), and, such 
being the case, the employment was illegal, and he is not embraced 
within the provisions of the workmen’s compensation act, and his 
action was properly brought.

W orkmen’s Compensation—M inor I llegally E mployed*—I nsur­
ance—Maryland Casualty Co. v. Industrial Accident Commission, 
Supreme Court of California (Feh. 11, 1919), 178 Pacific Reporter, 
page 858.—This action is a writ of review brought by the Maryland 
Casualty Co., which was the insurrer of Bronstein & Le Blanc, em­
ployers of Frank T. Sharon, a minor of the age of 15 years and 2 
months, who was killed while in their employ, against the industrial 
agcident commission to have an award by that body annulled. An 
agent of the casualty company induced Sharon’s employers to agree 
to insure their workmen’s compensation liabilities after calling their 
attention to the liabilities incurred in employing such young men as 
Sharon. The policy of insurance which was delivered after but 
with full knowledge of Sharon’s injury and death contained a pro­
vision stating that it would cover “ such injuries, including death, 
sustained by an employee legally employed.” Bronstein & Le Blanc 
employed Sharon without his having issued to him and presented to 
them an age and schooling certificate as required by the child- 
labor law. The court in annulling the award of the commission in 
favor of the mother said in part:

Among other places in which employment is prohibited by the pro- 
visicns of section 1 so referred to is “ any manufacturing establish­
ment or workshop,” which would include the employment in which 
the decedent was engaged at the time of his death. It is therefore 
argued that even though the employment during the hours the 
schools were in session was illegal without an age and school cer­
tificate it was not illegal at the hour in question, for although the 
schools of the city were in session November 14 they had adjourned 
before 4.30, and that therefore the decedent was not working “ during 
the hours that the public schools are in session.” But the contract 
of employment was an entirety and required tl̂ e decedent to work 
six days in a week during the whole day and while school was in 
session. The contract was therefore one prohibited by law, and the 
fact that decedent might have been legally employed after school 
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hours on the day in question does not alter the fact that the contract 
of employment in question was illegal and in violation of the plain 
terms of the law.

Respondents, however, claim that in construing the child-labor law 
the court should look to its purposes, and that as the main purpose 
is to secure the education of the child that purpose had been fully 
accomplished in the case of Frank T. Sharon by reason of the fact that 
he had entered a public night school on November 13 and was intend­
ing there to continue his education. No consideration of the general 
purposes of the law would justify a departure from the plain pro­
visions of the law, nor is it true that education was the main con­
sideration entering into the child-labor law. The compulsory school 
law (Stats. 1905, p. 388, and its amendments, 1907, p. 95; 1911, p. 
949; 1915, p. 762) provides for the attendance of all children be­
tween 8 and 15 years, with certain exceptions. The age and school­
ing certificate required by the child-labor law is also required by the 
compulsory school law, but the main purpose of the child-labor law 
is, as therein stated, to prohibit children under certain ages from 
engaging in certain forms of labor. Considerations of public health 
and safety enter into the general plan as well as matters of educa­
tion.

There is no significance in the issuance of the policy after the death 
of the employee, and the cases of fire insurance in which such issu­
ance after a loss have been held to waive certain conditions do not 
apply to this character of insurance where the policy is a continuing 
liability even after an accident, nor for the same reason does the ac­
ceptance or retention of the premium under the circumstances oper­
ate as a waiver.

On the whole, therefore, the contract of employment in violation 
of the child-labor law was illegal and not included in the policy of in­
surance, and there being no waiver or estoppel the petitioner is not 
liable under the policy for the accident in question.

W orkmen’s Compensation—M inor I llegally E mployed—T reble 
Compensation—Constitutionality of S tatute—Brenner v. H e ru - 
ben, Supreme Court of Wisconsin (Feb. 10, 1920), 176 Northwestern 
Reporter, page 228.—Peter Heruben, a minor under 17 years of age, 
was employed by Brenner in his restaurant as a helper. While grind­
ing some meat for a Hamburg steak Heruben was injured, and he 
instituted proceedings for compensation under the workmen’s com­
pensation law. He was awarded treble compensation under sub­
section 6 of section 2394-9 of the statutes, which provides that if a 
minor under 17 years of age be employed without an employment 
certificate and is injured his employer shall be held liable to pay 
compensation under the workmen’s compensation act at treble the 
regular rate. When«Heruben was employed he was over 16 years of 
age and did not need, as the law then stood, an employment certifi­
cate, but by an amendment (ch. 674, Laws of 1917) the age of minors 
for whom work certificates must be issued was raised from 14 to 17
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years, and Brenner failed to demand the necessary work certificate. 
He appealed from the award, declaring that the provision of the act 
allowing treble damages to injured minors without work certificates 
was unconstitutional and void; but the court affirmed the award and 
upheld the constitutionality of the provision, although Judge Esch- 
weiler rendered a lengthy dissenting opinion. The decision of the 
majority of the court is in part as follows:

The argument against its constitutionality runs, in substance, like 
this: Treble compensation is a penalty and its exaction is in fact the 
enforcement of a penal or criminal statute, namely, that of the child- 
labor law, which is not in any way germane to the subject of com­
pensation for industrial accidcnts. Ihe right to a jury .trial for the 
enforcement of a penalty has never been waived by employers in 
electing to come in under the workmen’s compensation act.

The argument is not without force, and were we to justify the 
amendment upon common-law principles alone, without reference to 
the wide departure therefrom made by the workmen’s compensation 
act, the task would not be an easy one. But the question is not 
whether it is a justifiable common-law scheme, but whether it is 
fairly germane to, and within* the limits of the general scheme of, 
the workmen’s compensation act. If it is, then it is constitutional, 
for an employer in coming under the act waived his common-law 
remedies and agreed to be bound by the remedies afforded by the act 
and all lawful amendments thereto. (Anderson v. Miller Scrap Iron 
Co., 169 Wis. 106,170 N. W. 275, 171 N. W. 935.)

It was not until the enactment of chapter 624, Laws of 1917, that 
section 2394-7 (4) was amended so as to include a minor of permit 
age, employed without a permit to become an employee under the 
act. Previous to that amendment injuries to such minors were not 
compensable thereunder because not employees within the meaning 
of the law. When this feature of chapter 624 came up for legisla­
tive consideration it presented this question: If injuries to minors 
of permit age employed without a permit are to be compensable under 
the workmen’s compensation act, under what conditions shall they 
be made compensable so as not to emasculate one of the purposes of 
the child labor law ? I f  no civil liability was attached to a violation 
of section 1728a by employers under the workmen’s compensation 
act, who constitute the great bulk of employers of minors of permit 
age in this State, then a part at least of the purpose of the child labor 
law would miscarry.

It was no doubt a consideration of those facts that induced the 
legislature to permit injuries to minors of permit age employed 
without a permit in direct violation of the law, to be compensated 
under the workmen’s compensation act upon conditions that treble 
compensation should be paid. It was within the legislative field to 
prescribe reasonable conditions for permitting injuries under such 
employments to be so compensated. Conditions thus prescribed can 
not be set aside by courts unless so severe as to be confiscatory, or to 
amount to a denial of due process of law. The condition in question 
does not come within either class, and must be held lawful.

The classification made by the legislature, if any, is one of em­
ployers, not one of minors. It divides them into those who obey the
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law and those who* violate it. Obviously this clear-cut cleavage is 
one of substance, and furnishes a good basis for classification. 
(Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209.)

As before stated, delicts of both employer and employee are recog­
nized by the act, and are made the basis of difference in the amount 
of compensation granted. No violation of rights is perceived by so 
doing. A public policy can be effectuated through the workmen’s 
compensation act in connection with other public laws, and especially 
so where the laws involved are of a cognate nature. We therefore 
conclude th'at the amendment is constitutional, and that the judg­
ment must be affirmed.

Judgment affirmed.

W orkmen’s Compensation—P ermanent I n jury—I mpairment— 
I njury  W ithout L oss of E arning Capacity— Hercules Po%uder 
Co. v. M orris County Court of Common Pleas, Supreme Court of 
New Jersey (June 21̂  1919), 107 Atlantic Reporter, page 1̂ 33.—An 
employee of the powder company was injured by an explosion arising 
out of and in the course of his employment. The nature of his 
injury was the loss of one of his testicles. The defendant court 
granted the employee an. award under the workmen’s compensation 
act and the powder company brings certiorari on the ground that 
an injury of this nature is not a u permanent bodily impairment” 
under the compensation law. In  affirming the award in favor of 
the employee the court said in part:

The statute, section 11, concedes the awarded compensation (1) 
“ where the usefulness of the member is permanently impaired,” 
and (2) “ where any physical function is permanently impaired.”

The lower court found that as a result of the injury, the defend­
ant’s morale, courage, and marital efficiency were lessened. What­
ever view the medical experts may entertain upon that phase of the 
case, the indisputable fact remains that the injured defendant has 
suffered the loss of a portion of his anatomy, which nature implanted 
in the human organism,-as a dual reservoir of complete efficiency 
equally with eyes, ears, and limbs, and that to deprive him of one 
of these natural attributes is to take from him a component portion 
of the perfect genus , homo, and to that extent at least impair the 
physical attributes of his manhood. This impairment may not 
prove to be so conspicuous in the ability to produce wages, in the 
industrial world, but there are other spheres for the employment 
of human energy, talents, and the possession of physical attributes 
besides the industrial world into the activity of which the defendant 
is entitled to bring, possess, and enjoy all the physical attributes 
with which nature endowed him.

In harmony with these considerations, it has been held that the 
sole criterion of a disability, partial in character and permanent 
in quality, under the statute, is not limited to the loss of earning 
power. (De Zeng Co. v. Pressey, 86 N. J. Law, 469, 92 Atl. 278, 
affirmed 96 Atl. 1102 [see Bui. 169, p. 207] ; Burbage v. Lee, 87 N. J. 
Law, 36, 93 Atl. 859.)
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Whether, therefore, we consider the physical status of the injured 

defendant as lessened by the loss of a physical attribute, which serves 
to constitute the perfect genus homo, or as possessed of a dual entity 
which in natural and moral law he had a right to retain, as a reserve 
factor in the cosmic dispensation, the loss he sustained was a per­
manent impairment of his physical entity under the provisions of 
our statute and was properly compensated for as such by the award 
of the common pleas.

The award will be affirmed.

W orkmen’s Compensation—P ermanent I n jury—I mpairment— 
I n jury  W ithout L oss of E arning Capacity—“ Disability ”— 
Centlivre Beverage Go. v. Boss, Appellate Court of Indiana, D ivision  
No. 2 (Nov. 19, 1919), 125 Northeastern Reporter, page 220.—The 
claimant, Ross, who was employed by the Centlivre Beverage Co., 
strained himself when he slipped while piling kegs upon an icy floor. 
He was disabled and could work only with pain and was not able to 
do a full share of work. He was examined by a physician supplied 
by the employer who declared that Boss was suffering from an or­
chitis involving the left testicle. Not having been relieved by the 
prescriptions of the employer’s physician, Boss later wTent to a phy­
sician of his own selection who told him he had varicocele and that it 
would be necessary to remove one of his testicles, which was done. The 
workmen’s compensation act (Laws of 1915, ch. 106), section 31, 
makes provisions for compensation for certain injuries specified in 
clauses a to i. In  the last paragraph of the section provision is made 
in cases of permanent partial disability not covered by clauses a to i. 
This section is as follows:

“ In all other cases of permanent partial disability, including any 
disfigurement which may impair the future usefulness or opportunity 
of the injured employee, compensation in lieu of all other compensa­
tion shall be paid when and in the amount determined by the in­
dustrial board, not to exceed fifty-five per cent of the average weekly 
wages per week for a period of two hundred weeks.”

Compensation was awarded for 100 weeks at $9.95 per week under 
this provision and the employer appealed. In reversing the award 
with directions to modify it the court said in part:

The injury which appellee suffered is not one of the specific in­
juries provided for in subdivisions a to i  of said section 31. The last 
paragraph of said section, heretofore quoted, dealing as it does with 
injuries coming within its terms from the standpoint of permanent 
disability and resulting diminution in earning power, and the legis­
lature not having specifically provided for said injury, the fact of 
disability and the resulting diminution of earning power must be 
found as a matter of fact, and that finding must be sustained by the 
evidence in order to sustain an award.
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W e must keep in  m ind the fact that the act does not g ive  compen­
sation for loss of a member, such as the loss of a lim b, but for the loss 
of earn ing  capacity  ac tu a lly  caused by the loss of the lim b [c it in g  
cases from various S ta tes].

That compensation must be based upon a diminution of earning 
power was clearly recognized by this court in the Denton case, 117 
IT. E. 520 [BuL 246, p. 289], wherein it was held that section 31 dealt 
with injuries from “ the standpoint of the consequent permanent dis­
ability, and resulting diminution in earning power extending through 
life.”

There was no evidence that the removal of the particular organ 
mentioned had or would in the slightest degree impair the future use­
fulness or opportunity of appellee, or that it had or would produce 
any disability for work, or to work, or a loss of any physical function. 
Notwithstanding the injury and operation, his earning capacity and 
every physical function remained unimpaired.

The award of the board is reversed, with directions to modify its 
findings and award in accordance with this opinion.

W orkmen’s Compensation— Permanent Partial D isability—  
Partial Loss of U se of H and—State ex rel. Broderick Co. v. D is­
trict Court of Ramsey County et al., Supreme Court of Minnesota 
(Nov. 21,1919), 174 Northwestern Reporter, page 826.—An employee 
of the Broderick Co. was injured while at her work. It seems that 
while feeding a press she in some way got her hand caught in the 
machinery and mangled so that parts of her little and ring fingers 
had to be amputated. Infections and poor knittings of the bones 
served to reduce the usefulness of the hand to the extent of one- 
half. Judgment was awarded to the employee for compensation for 
permanent partial disability and the employer appealed, claim­
ing that the award should have been only for the loss of the two 
fingers. In affirming the judgment of the court below the following 
opinion was rendered:

The only question presented by the record is whether the findings 
of the court to the effect that plaintiff suffered a permanent partial 
disability are sustained by the evidence. Our examination of the* 
record discloses ample evidence to support the findings. A dis­
cussion thereof would serve no useful purpose, and we refrain. 
While the compensation act makes express provision for the loss of 
fingers, from the thumb down, it does not necessarily follow there­
from that an injury of the character here disclosed should be treated 
as a matter of law as the loss of the little and ring fingers only. I f 
the nature of the injury in such a case, taken as a whole, shows by 
relation a reduction in the power and usefulness of the hand, as 
well as the injury to and loss of the fingers, the court may, and prop­
erly should, find the fact accordingly, for the intent and purpose 
of the compensation act secures to the injured employee compensa­
tion for the disability actually sustained. (State ex rel. Kennedy v. 
District Court Clay County, 129 Minn. 91, 151 N. W. 530.)
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Within the rule guiding us in cases of this character the evidence 

sustains: the findings, and the judgment must be and is affirmed.

W orkmen’s Compensation— Permanent Partial Disability—  
Second I njury—Loss of Three-Fourths of V ision— State ex rel. 
Melrose Granite Co. et al. v. D istrict Court, Seventh Ju d icia l D is­
trict et al., Supreme Court of Minnesota (Aug. 8,1919), 173 N orth­
western Reporter, pojge 857.—Zinken was employed by the Melrose 
Graiiite Co. as a stone mason. Previous to this employment Zinken 
had suffered an injury to his left eye, which had reduced its vision 
one-half. While working at his occupation for the granite company 
some mortar was negligently splashed into his face and eyes, burn­
ing the latter *feo badly that the right eye had to be removed and 
the left eye was so injured that he could no longer work at any 
occupation. Compensation was awarded to Zinken on the basis of 
permanent partial disability at the rate of $11 per week for 300 
weeks. The employer and its insurer appealed, claiming that com­
pensation should be awarded on the basis of the loss of one eye ($11 
for 100 weeks) and the loss of half the other eye ($11 for 50 weeks). 
In affirming the decision of the lower court in favor of Zinken the 
court rendered in part the following decision :*

The amount of compensation to which Zinken was entitled must 
be ascertained by referring to the following provisions of the com­
pensation act:

G. S., 1913, page 8209, reading as follows:
“ If an employee receive an injury which of itself would only 

cause permanent partial disability but which, combined with a pre­
vious disability, does in fact cause permanent total disability, the 
employer shall only be liable for the permanent partial disability 
caused by the subsequent injury.”

It was contended in Zinken’s behalf, and the court found, that his 
is a case of permanent partial disability, entitling him to compen­
sation at the rate of $11 per week for 100 weeks for the loss of his 
right eye and to $5.50 per week for the same period for the injury 
to his left eye. We are now asked to construe the statute to mean 
that a workman’s eyes are to be valued separately—a good eye, in the 
case of a man earning the wage of Zinken, at $1,100, and an eye 
which is only 50 per cent efficient at $550. It would be both narrow 
and illiberal so to construe it, whereas we have consistently held 
that it is to be liberally construed in favor of workmen.

His employer is liable for compensation for the permanent partial 
disability suffered by Zinken, and the court so finds. It is also found 
that the extent of such disability is equivalent to “ 75 per cent of 
the loss of both eyes.”

Such loss must of necessity be occasioned by an injury to both 
eyes which may not wholly destroy either of them or may destroy one 
and reduce the sight of the other one-half as was the case here.

We conclude, therefore, that compensation in such a case as we 
have here is not to be made on the basis suggested, but rather under
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that clause of the schedule which governs in all cases of permanent 
partial disability not specifically enumerated in the schedule. Zinken 
is entitled to 50 per cent of the difference between his wages when 
injured and the wages he is able to earn in his partially disabled 
condition, subject to a maximum of $11 per week for not more than 
300 weeks.

He has been wholly unable to earn any wages since he was injured, 
hence he is entitled to $3,300, less $1,100 already paid.

Workmen’s Compensation— Railroad Companies —  Interstate 
Commerce— Watchman— Chicago <& A. R. Co, v. Industrial Com­
mission et al., Supreme Court of Illin o is  (Dec. 17, 1919), 125 North­
eastern Reporter, page 378.—Joseph P. Lambert wasjemployed as a 
watchman by the railroad company. His duties were to guard the 
property of the company and the property of shippers while it was 
in the company’s yards. Some of his duties were in connection with 
interstate commerce and some of them were not. Merchandise had 
been stolen off train No. 98, which was an interstate train, on several 
occasions, and in an effort to catch the thieves Lambert was sent 
ahead of the train as it was leaving the company’s yards. He hid 
himself behind a pile of ties to await the arrival of the train. While 
he was so waiting and before the train arrived he saw two men 
approaching him carrying sacks filled with coal When he called 
to them to stop they opened fire on him and killed him. Lambert’s 
widow wTas awarded compensation under the workmen’s compensa­
tion act and the employer appealed, claiming that Lambert when 
killed was engaged in interstate commerce and that recovery must 
be had, if at all, under the Federal employers’ liability act. The 
court held that the workmen’s compensation act applied, rendering 
a decision from which the following is quoted:

Some of the duties of the deceased had no connection with inter­
state commerce or its movement and transportation. His duties were 
to protect his employer’s yards and property from thieves, and to 
catch thieves found in the yards. Not every employee of an inter­
state carrier is engaged in interstate commerce. The work of the 
employee must constitute a real and substantial part of the interstate 
commerce in which the carrier is engaged. (Illinois Central Railroad 
Co. v. Behrens, 233 U. S., 473, 34 Sup. Ct. 646 [Bui. No. 169, p. 91].) 
Under the stipulation of facts and the decisions referred to deceased 
was not at the time of his injury engaged in interstate commerce, 
and the workmen’s compensation act applied.

Workmen’s Compensation— Recovert of Compensation— Re­
leases— Preexisting Disease—H ines, D irector General’ of Railroads, 
v. Industria l Accident Commission of California et al., Supreme 
Court of California (Mar. 4,1920), 188 Pacific Reporter, page 277.—
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Desiderio Dell ’Era applied to the Southern Pacific Co. for employ­
ment, and was given a physical examination, where it was discovered 
that he suffered from a condition which made him extremely sus­
ceptible to hernia. Before employing him the company required him 
to sign a release of his rights under the workmen’s compensation 
act for any disability he might sustain from hernia. This release was 
in the following form:

“ Having submitted myself to an examination by an examining 
physician of the Southern Pacific Co., with a view of entering the 
service of that company, it has been found that I have a congenital 
defect—viz, lax inguinal rings. I have been fully advised and in­
formed concerning such condition, and it has been explained to me 
that because of such congenital defect a protrusion of the abdominal 
contents, commonly known as rupture or hernia, may take place at 
any time, and due wholly to said congenital defect. Realizing this 
and in consideration of my employment by the Southern Pacific- 
Co. I hereby agree to hold the said company blameless in event of 
said rupture or hernia so appearing and that I will not apply to said 
company or its hospital department during my term of service for 
any operation or treatment therefor, and for the consideration here­
inabove expressed I do hereby release the Southern Pacific Co. from 
any ^nd all claims that may arise on account of rupture or hernia 
so appearing while in its service.

46 It is further understood and agreed that I am not entitled to 
hospital benefits for the following further disability from which I 
am now suffering, to wit, chronic affection of tonsils.

64 It is further understood and agreed that I am entitled to and 
will be given hospital benefits for all other disabilities than those I 
am now subject to, in accordance with the rules and regulations of 
the hospital department of the said company.”

It was held that this release wTas of no effect under the compensa­
tion act, which forbids all contracts waiving rights thereunder. The 
decision of the court is as follows :

We are satisfied that in view of the provisions of section 27a of 
the workmen’s compensation, insurance, and safety act of 1917 
(St. 1917, p. 855) petitioner can not avail himself of the agreement 
relied on.

The application for a writ of review is denied.

W orkmen’s Compensation— Second I njury—Loss of U se of 
H and—M ark Mfg. Co. v. Industrial Commission, Supreme Court 
of Illin o is  (Feb. 20, 1919), 122 Northeastern* Reporter, page 81±.— 
Frank P. Criner had his left hand crushed while in the employ of 
the plaintiff company, resulting in the loss o.f the use of his hand. 
Prior to this injury he had sustained an injury to the second finger 
of his left hand, which necessitated part of it being amputated. 
The employer has nowT raised the question whether it must be held
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'liable for compensation for the loss of the use of the hand or for 
the loss of the index, third, and fourth fingers. In affirming the 
judgment of the lower court in allowing an award for the loss of 
the use of the hand, the court said in part:

Though the defendant in error had previously lost a part of one 
finger, he had the use of his hand, with a capacity somewhat re­
duced by reason of the defect. The fact that his hand was not per­
fect did not render its loss any less complete. As the result of his 
injury he has totally lost the use of the hand, which he previously 
had, and under Lie statute he is entitled to compensation for that 
loss. (Wabash Ry. Co. v. Industrial Commission, 286 111. 194, 121 
N. E. 569; In re Branconnier, 223 Mass. 273, 111 N. E. 792 [Bui. 
No. 224, p. 228]; Schwab v. Emporium Forestry Co., 216 N. Y. 712, 
111 N; E. 1099 [Bui. No. 189, p. 288]. The fact that he might have 
recovered for the first injury did not reduce the amount of compen­
sation to which he is entitled for the loss of the use of his hand.

W orkmen’s Compensation— Second I njury— Permanent Total 
D isability—Loss of Leg— Wabash Ry. Co. v. Industrial Commis­
sion, Supreme Court of Illin o is  (Dec. 18, 1918), 121 Northeastern 
Reporter, page 569.— Claude Williams was employed by the Wabash 
Railway Co. as a watchman for its locomotive shops. Prior to his 
employment in this capacity he had lost his left arm by amputation 
near the shoulder. The watchman of the blacksmith shop was not on 
duty on one occasion and Williams’s duties took him to that shop. 
While returning to the locomotive shop he stumbled over some scrap 
iron and injured his knee, which became so painful that he had to 
surrender his keys to another employee and go to the hospital, where 
he remained over two months. The employee surrendered his keys 
to the foreman the following moaning and informed him of W il­
liams’s injury. On June 20, 1916, on the supposition and belief that 
the injury was cured, Williams signed a release and went back to 
work. In October his old injury recurred and he was again sent to 
the hospital, where it was discovered that tuberculosis of the bone 
had developed and his leg was amputated 6 inches from the hip joint. 
Williams applied to the industrial commission 'to have the release 
agreement reviewed and compensation allowed. The commission 
granted an award, which on appeal the circuit court modified, allow­
ing $2,400 for total permanent disability and after the payment of 
that sum a pension of $16 per month for life. The railroad appealed 
and the court, in affirming the judgment of the circuit court, said in 
part:

The evidence clearly discloses that the disability of Williams was 
the result of an injury arising out of and in the course of his em­
ployment. The fact that Williams may have been predisposed to tu­
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berculosis of the bones does not affect the result, as the evidence shows 
that the tuberculosis of the left knee developed as a result of the
iniury-It is contended that the industrial commission did not have juris­
diction. The notice to the foreman or superintendent of the shops 
that Williams had been injured was sufficient notice under the stat­
ute, as he was the plaintiff in error. (Parker-Washington Co. v. 
Industrial Board, 274 111. 498, 113 N. E. 976.)

The principal contention made by the plaintiff in error is that the 
circuit court erred in holding that it was liable to pay compensation 
for a total and permanent disability. The basis of this contention is 
that the loss of one leg does not constitute total permanent disability. 
The defendant in error, Williams, contends, on the other hand, that 
the loss of his left leg, combined with the previous loss of his left 
arm, constitutes total permanent disability, and that the judgment 
of the circuit court is correct. This precise question has not arisen 
before in this State. It has arisen in other jurisdictions under com­
pensation acts similar to our own. In Massachusetts and New York 
it has been held that under such circumstances the disability oc­
casioned is total and permanent. (In re Branconnier, 223 Mass. 273; 
111 N. E. 792 [Bui. 224, p. 228] ; Schwab v. Emporium Forestry Co., 
216 N. Y. 712, 111 N. E„ 1099 [Bui. No. 189, p. 288].) The Michigan 
court takes the contrary view. (Weaver v. Maxwell Motor Co., 186 
Mich. 588,152 N. W. 993 [Bui. No. 189, pp. 289, 290],)

We are disposed to follow the reasoning of the Massachusetts court 
construing a statute quite similar to ours, and hold that this act ap­
plies where the loss of one of the members mentioned occurred pre­
vious to the employment, and the result of the other is the result of 
an injury arising out of and in the course of the employment. This, 
in our opinion, is the fair intent and meaning of the act. When Wil­
liams was employed by plaintiff in error he had lost his left arm, 
and his capacity for work was to that extent impaired. He was em­
ployed to do work which could be performed by a man having but 
one arm, and he was paid upon that basis. By the loss of his leg 
such capacity as he had for work was entirely destroyed, and under 
the provisions of the act he was entitled to compensation for total 
permanent disability. Such a construction of the act works no hard­
ship upon the plaintiff in error. Williams was employed and paid as 
a man of limited capacity, and the compensation which the plaintiff 
in error is required to pay is based upon the wages it was paying him 
as a man of limited capacity.

W orkmen’s Compensation— Second I njury— Permanent Total 
Disability—Loss of Second Eye—Brooks v. Peerless O il Co. (In c ,),  
Supreme Court of Louisiana (Jan. 7, 19°20), 83 Southern Reporter, 
page 663.—Brooks, the plaintiff, was injured while in the employ 
of the Peerless Oil Co. His injury resulted in so impairing the 
vision of his one remaining eye as to totally incapacitate him for 
the work at which he had spent his entire life. The trial court allowed 
compensation for permanent total disability under the workmen’s 
compensation (called in the opinion the employers’ liability) act, sec­
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tion 8, subsection 1 (e). The employer appealed, but the judgment 
was affirmed. The following is the decision:

While plaintiff was engaged in drilling an oil well for the de­
fendant company, the “ tongs” (whatever part of the drilling ma­
chinery may be meant by that ) “ flew around ” and hit him on the 
side of the head, across the left ear, knocking him unconscious, in 
which state he remained, he says, “ you might say, for a week.” This 
was in December, 1918. When this case was being tried, in April, 
1919, his condition was that his left eye could not rotate to the left 
beyond a straight line in front of him, or, in other words, could not 
rotate to the lefl at all, and when in repose was turned toward his 
nose, making him cross-eyed, as an effect of the external muscle on 
that side being paralyzed, and his distance vision in that eye was 
so affected that letters which a normal eye can read at 100 feet he 
could not make out at 20 feet. This was all the vision left to him; 
for he had already lost one eye. As an effect of the injury and of 
the imperfection of his vision, the sight of moving objects would 
bring on dizziness. Even objects in repose he saw so imperfectly 
that he could not have been able, for instance, to distinguish a cotton 
plant from grass, if he had undertaken to hoe. That condition was 
permanent. In addition to the foregoing, he was still subject to 
pains in the back of his head.

He sues under the employers’ liability act (Act 20, p. 44, of 1914, 
amended by Act 243, p. 512, of 1916), and the question is as to 
whether he is entitled to recover as for “ permanent total disability 
to do work of any character,” under subsection 1 (e) of section 8, 
which would be $10 for 400 weeks, or as for the impairment of one 
eye, under the next to last paragraph of subsection 1 (d) of the same 
section 8, which would be “ such compensation as is reasonable in 
proportion to the compensation hereinabove specifically provided in 
the cases of specific disabilities above named,” which specific disa­
bilities would in the present case be as for the loss of one eye, the com­
pensation for which is fixed at “ 50 per centum of wages during 100 
weeks.”

The learned trial judge found for permanent total disability, re­
serving to the defendant the right to ask for a revising of the judg­
ment at any time, should the plaintiff recover in part his ability to 
work, and we agree with that view. Plaintiff is a laborer, whose life 
work has been as a “ rough neck ” in oil fields. For that character of 
work he is now totally incapacitated, and his qualification for labor­
er’s remunerative work of any kind is more than doubtful.

The rationale of these employers’ liability acts is that the employ­
ment in which the workman has been disabled owes him a living, 
and it stands to reason that the workman is as totally disabled from 
work by the loss of one eye as by the loss of two, if he had but one, 
and by the impairment of the sight as much as by the loss of it, if 
the impairment be to such a degree as to disable him entirely from 
work. In speaking of the workman being only partially disabled by 
the loss of one eye, one arm, or one foot, this employers’ liability act 
has reference evidently to the normal man, having both eyes, arms, or 
feet.

Judgment affirmed.
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W o r k m e n ’s C o m pen satio n— S econd I n j u r y — P e r m a n e n t  T otal 
D is a b ilit y—Loss of S econd Eye— Jennings v. Mason City Sewer 
P ipe Co., Supreme Court of Iowa (Nov. 22,1919), 171̂  Northwestern 
Reporter, page 785.—The claimant, Jennings, was injured while in 
the employ of the defendant pipe company. The injury resulted 
in the loss of his eye which was the only one he had at the time and 
the loss left him totally blind. The industrial commissioner awarded 
him compensation as for total disability, and the employer appealed. 
In affirming the decision the court spoke in part as follows:

The one question in the case is whether our workmen’s compensa­
tion act (Code Supp. 1913, ch. 8a) establishes a fixed compensation 
value for the loss of one eye, regardless of whether the eye thus lost 
is the only eye of the injured party. The question involves a con­
struction of section 24?7m9 ( i)  and ( j ) .

It will be noted that subdivisions ( i )  and ( j )  classify permanent 
disability as “ total” and “ partial.” For disability total in char­
acter and permanent in quality subdivision ( i )  establishes a weekly 
compensation of 50 per cent of the wages for 400 weeks. Sub­
section (16) of subdivision ( j )  establishes the compensation “ for 
the loss of an eye ” at 50 per cent of the wages for 100 weeks.

The contention of appellant is that this section fixes the compensa­
tion for the loss of an eye, regardless of whether such loss results 
in total or only partial disability. It will be noted also that under 
subsection (17) the loss of both eyes constitutes a total permanent 
disability. Subdivision ( i )  deals with disability total in character 
and permanent in quality. Subdivision ( j )  deals only with dis­
ability partial in character and permanent in quality. Which sub­
division, therefore, is applicable to the case before us? We think 
the case is necessarily ruled by subdivision ( i ) .

In this case the industrial commissioner allowed the compensation 
rate for 300 weeks only, and not for 400 weeks. It is urged by the 
appellant that this presents an inconsistency in the action of the com­
missioner, in that, if there was a total disability, then there should 
have been an allowance for 400 weeks.

Granting the inconsistency, the appellant is not hurt by it. The 
theory of the commissioner was that, though the disability was total, 
nevertheless the extent of the injury was less than would have been 
the loss of two eyes. The commissioner, therefore, deducted from 
the allowance for total disability, the compensation value of the 
first loss of an eye, deeming that as a partial disability. It was an 
effort on the part of the commissioner at attaining equity and worked 
no prejudice to the appellant.

The order of the commissioner will be affirmed.

W o r k m e n ’s C o m pen satio n  —  T em porary  T otal D isa b ilit y  —  
Loss of I ndex F inger—Loss of LTse of H and— Sehimmel v. Detroit 
Pressed Steel Go., Supreme Court of Michigan (Ju ly  17, 1919), 173 
Northwestern Reporter, page 206.—Sehimmel was an electrician in 
the employ of the defendant company. While engaged at his work he
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was injured by having a traveling crane run over his hand. His 
hand was badly crushed and it became necessary to amputate the 
index finger. Schimmel entered into an agreement with the em­
ployer whereby he was to receive the maximum weekly compensation 
of $10 for a period of 35 weeks, which is the period allowed by law 
for the loss of an index finger. Later the arbitration board of the 
industrial accident commission made an award on these terms. 
Thirty-four weekly payments were made, but Schimmel refused to 
accept the thirty-fifth or to sign a settlement receipt. He claimed 
that the condition of his hand was such that he was unable to per­
form the same duties as prior to the accident. It seems that his 
second finger and the tendons of his hand were lacerated to such an 
extent that he could no longer engage in his former occupation of 
electrician. The case was reopened by the commission and an award 
was made granting Schimmel the $10 of the thirty-fifth payment for 
the loss of his finger and a sum computed at the rate of $10 per week 
up to the date of the award, and in addition thereto he was to receive 
$10 per week 44 during the period of his total disability in the em­
ployment in which he was engaged when injured.” The employer 
appealed, contending that a greater compensation could not be 
awarded for the loss of a finger than was allowed by the law for the 
loss of a hand (150 weeks). In upholding the award the court said 
in part:

Appellants state in their brief that the only question presented by 
the record arises out of the failure and refusal of the industrial acci­
dent board in its order to properly limit compensation to the amount 
specified by the workmens compensation act (Acts Ex. Sess. 1912, 
No. 10) for the injuries applicant suffered, to wit, 44 the loss of the 
index finger of the left hand and an injury to the palmar surface of 
the same hand.” Attention is called to the provision contained in 
section 10, part 2, of the workmen’s compensation act, which reads as 
follows:

64 In no case shall the amount received for more than one finger ex­
ceed the amount provided in this schedule for the loss of a hand.”

Here the claimant is asking that compensation shall continue dur­
ing the period of disability as that disability shall from time to time 
appear. Claimant’s position in this court is that the statute does not, 
under the specific disability section, provide for the loss of use of a 
hand, except in so far as that loss of use tends to or does actually 
affect the ability of the injured servant to earn in the same employ­
ment in which he sustained his injury.

Attention is called by claimant’s counsel * * * to the point 
that the test of disability lies in the capacity to earn in the same 
employment in which the employee was injured.

We are of the opinion that, under the authority of the cases cited, 
the claimant is entitled to compensation as granted by the industrial 
accident board. As this court said in Limron v. Blair, 181 Mich. 76, 
147 N-. W. 546 [Bui. 169, p. 211] :
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“ The statute speaks in terms of disability. * * * When the 
period of disability ends, compensation ceases.”

An examination of the record shows that there were ample facts 
before the board upon which to base its findings, and no error in the 
record appearing the order of the board is affirmed.

W o r k m e n ’s C o m pen satio n— T otal  D is a b il it y — M ultiple  In­
ju rie s—Loss of U se of Eye—K e y  worth v. Atlantic M ills, Supreme 
Court of Rhode Island (Nov. H ,  1919), 108 Atlantic Reporter, page 
81.—Keyworth was employed as a painter by the Atlantic Mills. 
While so employed he fell out of a second-story window and sus­
tained two broken ribs, the loss of the sight of his right eye, and 
various bruises. Compensation was awarded for total disability for 
an indefinite period but not exceeding 500 weeks. Keyworth peti­
tioned for additional or special compensation under section 12, para­
graph (b ) of article 2 of the workmen’s compensation act (Pub. 
Laws 1911-12, c. 831) for the loss of his eye, but the court refused to 
grant the additional compensation and he appealed. It seems that 
although his right eye was so injured that he could no longer use it 
in any vocational pursuit, he nevertheless still retained 10 per cent of 
the normal vision which was useful to a limited extent for certain 
purposes. In affirming the decision refusing special compensation 
the court said in part;

The petitioner argues that, having lost so much of the vision of 
the right eye that it would no longer serve him in any occupation in 
which he might engage in earning his livelihood, this court should 
give to the words of the statute, “ the entire and irrecoverable loss 
of sight of either eve,” an interpretation broad enough to cover his 
case; in other words, that a man with the sight of his eye reduced 
to 10 per cent of the normal vision should be deemed to have suffered 
the “ entire and irrecoverable loss of sight ”  therein.

With this contention of the petitioner we can not agree. We think 
the words of the statute must be taken in their ordinary sense, and 
that their meaning is clear. To say that this statute was designed 
to go any further than to provide for additional compensation for 
injuries which resulted in total and complete loss of sight would 
amount to a distortion of its language. The view which we now take 
is in accord with the opinion of this court in Weber v. American Silk 
Spinning Co., 38 K, I. 309, 95 Atl. 603.

W o r k m e n ’s C om p en sa tion — W i l l f u l  M is c o n d u c t— A w a rd  o f  
A d d it io n a l  C om p en sa tion — C o n s t i t u t i o n a l i t y  o f  S t a t u t e — E. 
Clemens H orst Co. v. In dustria l Accident Commission of California  
et al., Supreme Court of California (Oct. 20, 1920), 193 Pacific R e­
porter, page 105.— T h e E. C lem ens H orst Co. m ainta ined  a vegetable 
d ry in g  p lan t at W h eatlan d , Calif., in w h ich  a Mrs. H am ilton  w as
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employed. Potatoes were peeled by machine and conveyed on a re­
volving belt to a slicing machine. It was Mrs. Hamilton’s duty to 
stand on a platform raised 2 feet from the floor and remove from 
the belt and peel all improperly treated potatoes. Directly overhead 
and parallel with the conveyor belt and about 5̂  feet from the plat­
form was a rapidly revolving shaft, which operated the various ma­
chines in the plant. This shaft was protected by a board on the side 
nearest the employee but was unprotected below. The slicer machine 
became clogged, and Mrs. Hamilton leaned over the belt and under 
the shaft to clear the potatoes away. As she did so her hair was 
caught in the rapidly revolving machinery and pulled off so that she 
was completely scalped. She was awarded $8.89 regular weekly com­
pensation for temporary total disability and the weekly sum of $4.45 
as additional compensation because of the company’s 44 willful mis­
conduct” in failing to guard the overhead shaft and render the 
work place safe. The company denied it had been guilty of willful 
misconduct and appealed. In affirming the award granting the ad­
ditional compensation the court rendered an opinion, of which the 
following is a part:

The first question presented is, then, was the commission justified 
in finding that the petitioner was guilty of 44 serious misconduct ” ? 
There is no statutory definition of this term.

There should be no difference in principle between the degree of 
care required of an employer and that exacted from an employee. 
44 Serious misconduct ” of an employer must therefore be taken to 
mean conduct which the employer either knew, or ought to have 
known, if he had turned his mind to the matter, to be conduct likely 
to jeopardize the safety of his employees. It seems clear that, 
according to this test, the commission was amply warranted in find­
ing that the maintenance of the improperly protected shafting 
immediately over and in close proximity to the conveyor belt was 
such serious misconduct. Mrs. Hamilton’s testimony that she had 
been instructed to keep the belt and the 44 slicer ” clear is uncon­
troverted, and it plainly appears from the. testimony of the other 
employee that in order to do so it was natural that she should lean 
over the belt, thereby bringing her head in dangerous proximity to 
the revolving shaft. From the evidence which we have summarized 
we can not hold that the commission was not justified in finding that 
the place at which the employee was required to work was unsafe.

Next as to whether such serious misconduct was 44 willful.” It has 
frequently been said that willful misconduct involves the knowledge 
of the person that the thing which he is doing is wrong. Conceding 
that knowledge is required, it seems to us that in order to prove the 
requisite knowledge, it is not necessary for the evidence to show posi­
tively that the person was notified of the unsafe condition of his 
premises, but that it is sufficient if it appears that the circumstances 
surrounding the act of commission or omission are such as 44 evinced 
a reckless disregard for the safety of others and a willingness to 
inflict the injury complained of.”

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



TEXT AND SUMMARIES OF DECISIONS. 465

According to the findings, the failure to guard the shafting was 
in direct violation of a general safety order of the commission. It 
is not contended that the making of this regulation was not within 
the power of the commission, and, by sections 48 and 49 of the work­
men’s compensation act, such orders “ are conclusively presumed to 
be reasonable and lawful.” In the face of the evidence it can not 
be held that the finding that the petitioner was guilty of serious and 
willful misconduct in maintaining the unguarded shafting is with­
out support.

We now turn to consider petitioner’s claim that section 6 (h) 
authorizing increased benefits in cases of willful misconduct is uncon­
stitutional. The constitution as it stood at the time the legislation 
in force on June 7, 1919, was enacted, empowered the legislature to 
create a liability on the part of employers “ to compensate their 
employees” for any injury received in the course of their employ­
ment, “ irrespective of the fault of either party.” (Article 20, 21.) 
This language does not authorize the creation of a liability for any­
thing more than compensation. I f  the 50 per cent to be added in 
cases where the injury is caused by the willful misconduct of the 
employer is given as a penalty on the employer for such misconduct, 
and not as compensation to the employee for his injury, the pro­
vision is not within the power given to the legislature by said section, 
and if it has no other sanction, it is beyond the legislative power 
and void.

But the provision in question is founded upon a different theory. 
It is obvious from the language of sections 6 and 9 of the act of 
1917, and from the act as a whole, that the ordinary schedule of 
compensation there established was not considered to be full and 
complete compensation for the injuries received. The purpose was 
to take a part of the burden imposed by the injury from the injured 
employee and transfer that part to the employer, to be ultimately 
borne by the community in general as an addition to the cost of 
production.

It is therefore to be assumed the legislature found that the actual 
injury by loss of earnings and other elements of damage, not includ­
ing expenses for costs of treatment and the like, would be at least 
50 per cent more than the fixed schedule would come to, and that it 
was deemed just, if the injury was caused by willful misconduct of 
the employer, he should be made to pay a greater proportion of the 
burden,, and the allowance in such a case should be increased by add­
ing 50 per cent thereto. This considered, the additional allowance 
is really for additional compensation in the strict sense, and not for 
exemplary damages. This being the case, the power to enforce it 
was properly given to the commission under the provisions of section 
21, article 20, of the constitution.

W o r k m e n ’s C om p en sa tion — W i l l f u l  M is c o n d u c t— D isob ed ien ce  
o f  R u le s — Indianapolis L ig h t <& Heat Co. v. Fitzw ater, Appellate 
Court of Indiana (Dec. 11, 1918), 121 Northeastern Reporter, page 
126.—Fitzwater was employed by the heat company as a lineman. 
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While in the company’s employ he was engaged in removing some 
heavy copper wir^s from a pole of the company and replacing them 
with lighter wires. He had fastened a rope to one of the heavy wires 
and cut it and had lowered it to the ground. He then proceeded to 
fasten some tape to the wire where the rope was fastened to it, and 
while doing so he received an electric shock which killed him. The 
company had issued written rules for its employees designed to make 
them observe habits that would promote their safety. Copies of 
these rules had been given to Fitzwater long before his death, but 
the company had never made any great attempt to enforce them. An 
award was made to Fitzwater’s widow, from which the employer 
company appealed, claiming that the failure of the deceased to use 
rubber gloves and an insulating stool and to otherwise obey its rules 
constituted willful negligence, for which no recovery could be law­
fully had. In allowing the award to stand, Judge Ibach, speaking 
for the court, said, in part:

As we have said, the determination of the controversy in this case 
depends entirely upon whether the injury and death of the decedent 
was caused by his own willful misconduct, and the burden of showing 
this fact rested upon the appellant (employer). It has repeatedly 
been held that “ willful misconduct ” means something different from 
and more than negligence, however great; it involves conduct of a 
quasi criminal nature, the intentional doing of something, either with 
knowledge that it is likely to result in serious injury or with a wan­
ton and reckless disregard of its probable consequences. (Haskell 
Barker Car Co. v. Kay, 119 N. E. 811 [BuL No. 258, p. 230].)

It may be conceded that the evidence shows decedent to have been 
guilty of contributory negligence in doing the particular work re­
quired of him—that is to say, he did not exercise that degree of care 
which the conditions and circumstances called for; but negligence 
does not prevent compensation. And it might be said that there was 
some evidence before the board which would justify the inference 
that the decedent was guilty of an infraction of certain rules of appel­
lant company which were enforced with little or no diligence and 
were left largely to the option and discretion of its employees for 
their enforcement, but this falls far short of willful misconduct as 
intended and contemplated by the statute. There must be shown an 
intentional disobedience to a strictly enforced rule to support the 
defense of willful misconduct.

W o r k m e n ’s C o m pen satio n— W il lfu l  M isconduct— E xclu sive ­
ness of R em edy— E x e m p la r y  D am ages— Stridden  v. Pearson Const. 
Co., Supreme Court of Iow a (Dec. 14, 1918), 169 Northwestern R e­
porter, page 628.—The plaintiff, Stricklen, was in the employ o f the 
defendant company, and during the construction of a pier the fore­
man ordered Stricklen to descend into a pier hole to do some work 
there. While working in this hole the earth caved in and he was
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injured. Both parties had chosen to be governed by the workmen’s 
compensation law, and Stricklen was granted an award for com­
pensation, which the defendant has paid. Stricklen now, however, 
brings an action at law for exemplary damages because of the gross 
and reckless negligence of the defendant and its foreman. The 
lower court refused to allow the exemplary damages, and the plain­
tiff appeals. In affirming the judgment of,the lower court Judge 
Weaver spoke in part as follows:

The pleadings are not in all respects quite clear, but, as we under­
stand the record, the first and principal claim advanced by the plain­
tiff is that, although both parties had accepted the terms of the 
compensation act and damages had been awarded and paid pursuant 
to such act, the plaintiff may still sue his employer at law and re­
cover exemplary damages if his injury was received under circum­
stances which would have justified the assessment of exemplary dam­
ages had the compensation act not been adopted.

The proposition is unsound, and no authority holding otherwise 
has been called to our attention. Generally speaking, exemplary 
damages are never a matter of right, I f  a party suffers an action­
able injury, the extent of his right to demand a recovery of damages 
is the sum or amount which the jury (or court if it be tried without 
jury) finds from the evidence will fairly compensate him. I f  the 
jury or court in any given case goes beyond that measure of recovery 
and increases that amount found in his favor by an allowance o f 
exemplary damages, it is not because they are needed to make him 
whole but because the wrongful act of which he complains has been 
done in malice or in such high-handed and reckless disregard of duty 
that the award is thus increased by way of punishment or example. 
It is true the plaintiff gets the benefit of exemplary damages when 
recovered and collected, but they come to him by the grace of the law, 
and not as a matter of right I f  a plaintiff is awarded a fair com­
pensation for his injuries no court will grant him a new trial be­
cause the jury has failed to award him exemplary or punitive 
damages.

In short, plaintiff, having accepted compensation from his em­
ployer for the injuries of which he complains, can have no standing in 
court to assert the employer’s further liability to him on that 
account.

W o r k m e n ’s C o m pen satio n— “  W il lfu l  M isconduct ” — F ailu re  to 
use R espirator—General American Tank Car Corporation v. 
Borchardt, Appellate Court o f Indiana (March 13, 1919), 12% North­
eastern Reporter, page J$3.—Borchardt was in the employ of the 
tank car corporation when he and another employee were instructed 
to dry out three tank cars and paint their interior. This they pro­
ceeded to do at the command of a foreman, who provided them with 
a respirator and cautioned them not to go into the tank cars without 
wearing it. After the tanks had been dried out Borchardt went into 
the tank wearing the respirator and proceeded to paint the interior
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of the tank. After several minutes he came out and announced 
that the respirator did not work, whereupon his coemployee went 
into the tank to continue with the painting and without wearing the 
respirator. When he came out after four or five minutes, Borchardt 
again went into the tank, but this time he did not wear the respirator 
and stayed eight or ten minues, but did not come out. Upon investi­
gation it was discovered* that he was dead, having been overcome by 
the poisonous fumes of the paint. His mother applied for and re­
ceived compensation, which the corporation contested on the ground 
that Borchardt met his death through his own willful misconduct. 
In affirming the judgment of the lower court which sustained the 
award, the court said in part:

There is no evidence that the deceased ever refused to obey orders 
or to follow instructions. The fair and reasonable inference to be 
drawn from the finding of the board, as well as from the evidence, is 
that, if the respirator had not become out of order he would have 
used it. He put it on and tried to use it, but for some unknown 
cause it was out of order and would not work. His failure to use 
the respirator was not because of willfulness on his part, but because 
it was out of order.

“ Willful misconduct ” means a deliberate purpose not to discharge 
some duty necessary to safety. It implies obstinacy, stubbornness, 
design, set purpose, and conduct quasi criminal in nature.

W o r k m e n ’s C om p en sa tion  —  W i l l f u l  M is c o n d u c t  —  Im p u ls iv e  
A ct—Hyman B ros. Box <& Label Co. v. Industrial Accident Commis­
sion, Supreme Court of California {May 29, 1919), 181 Pacific R e­
porter, page 7 8 —This is a proceeding for a writ of certiorari to 
review an award of the industrial commission made in favor of one 
Fred Weiss, a minor 20 years of age, who was employed by the 
Hyman company as a press feeder. Weiss was injured by having 
his hand caught in a printing press, to which he was “ feeding ” 
pieces of pasteboard that were cut by the machinery into proper 
shape for use in making pasteboard boxes. At the time of the injury 
he was an experienced worker. When he was first employed by the 
Hyman company he had been explicitly instructed and warned that 
he must not place his hand in the machinery while it was in motion, 
but on the occasion of the injury he impulsively made a grab for 
some loose sheets which were falling into the body of the press and 
had his hand caught and injured. The Hyman company claimed 
that Weiss’s act, in disregard of his instructions and the warning, 
amounted to willful misconduct and that he was therefore not en­
titled to compensation. The court rejected this contention, saying in 
part:
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The industrial accident commission found that in attempting to 
catch the card “ the employee acted instinctively, without reflection, 
and such act did not constitute willful misconduct, and thafr there­
fore said injury was not caused by willful misconduct of the em­
ployee.” Petitioners attack this finding as contrary to the evidence. 
This, they say, is the case of an employee who, with full appreciation 
of the danger, violated specific instructions given him for his own 
protection. The question before us, therefore, is whether or not the 
described actions of the employee amounted to willful misconduct. 
That an answer to such a problem goes to the jurisdiction of the in­
dustrial accident commission is settled by decisions of this court. 
(Great Western Power Co. v. Pillsbury, 170 Calif. 180, 149 Pac. 35 
[Bui. No. 189, p. 292] ; Fidelity & Deposit Co. v. Industrial Accident 
Commission, 171 Cal. 728,154 Pac. 834 [Bui. No. 224, p. 351].)

The doctrine that an unpremeditated and impulsive act in viola­
tion of orders may not be willful misconduct finds some support in 
the authorities, but usually nonage is an element of the decisions in 
which such doctrine has been upheld. It seems to us, however, that 
the age of the person injured does not necessarily make a material 
difference. The tendency to recover something falling from a ma­
chine; to reach for a hat blown off the head by a sudden gust of 
wind; to apply the brakes to a “ skidding ” automobile; in short, 
to perform acts of many sorts upon the impulse of the moment- is 
not the failing of youth alone. The true tests to be applied have 
reference to the nature of the work being performed and the circum­
stances of each particular case. This court has been at pains more 
than once to define “ willful misconduct.” Perhaps the best definition 
(and, incidentally, the one cited by both parties to this controversy) 
is the one found in the opinion in Great Western Power Co. v . Indus­
trial Accident Commission, 170 Calif. 180, at page 189, 149 Pac. 35 
[Bui. No. 189, p. 292]. The court used this language :

“ Willful misconduct means something more than negligence. It 
does not include every violation or disregard of a rule. But it can 
not be doubted that a workman who violates a reasonable rule made 
for his own protection from serious bodily injury or death is guilty 
of misconduct, and that where the workman deliberately violates 
the rule, with knowledge of its existence and of the dangers accom­
panying its violation, he is guilty of willful misconduct.”

In that case there was no room for the application of the doctrine 
of sudden impulse. The facts of the present case are vastly dif­
ferent. Admittedly the petitioner Weiss knew the rule. Admittedly 
he did something in apparent violation of the rule, which, if it had 
been the result of deliberate intention, would have amounted to will­
ful misconduct ; but the circumstances were such that any person, 
experienced or not, might have impulsively put himself in jeopardy 
as this young man did, without any intent to violate a known rule. 
There is evidence to support the conclusion reached by the industrial 
accident commission, and we are of the opinion that upon this branch 
of the case a correct conclusion was reached.

The decision in this case was followed in a subsequent case (West­
ern Pacific B. Co. v. Industrial Accident Commission, 181 Pac., 787) 
where one Earl Dean, a young man of 18, operating a drill with an
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upright shaft, which machine carried the warning sign, u Stop be­
fore oiling, repairing,” etc., on seeing a stream of grease running 
down tfie framework made an impulsive dive with a cloth at it, so 
that his hand was drawn into the machine and injured.

But where a workman undertook to chip a burr off a bar in which 
he was drilling holes and neglected to obtain and use goggles, the 
use of which was specifically directed in such cases, and suifered 
injury thereby, it was said :

He voluntarily and intentionally omitted to obtain and use goggles, 
contrary to rules of which he had knowledge and contrary to specific 
instructions, all of which were laid down for his protection. The 
only reasonable explanation is that he disliked the goggles because 
they were, as he said, “  in his way,” and so he preferred to take the 
chance of personal injury. This was misconduct and it was serious. 
(McAdoo, Director General of Railroads, v. Industrial Accident 
Commission, 181 Pac. 400.)

Hie customary award was therefore reduced one-half, as pro­
vided in such cases.
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