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BULLETIN OF THE 
U. S. BUREAU OF LABOR STATISTICS.

WHOLE NO. 152. WASHINGTON. MAY 14, 1914

REVIEW OF DECISIONS OF COURTS AND OPINIONS 
AFFECTING LABOR, 1913.

BY LINDLEY D. CIiARK, A. M ., LL. M .

INTRODUCTION.

Decisions of courts and opinions of the Attorney General of the 
United States have been reproduced in bulletins of the Bureau of 
Labor practically from the beginning of the publication of such 
bulletins. With the discontinuance of the bimonthly bulletins, the 
publication of an annual bulletin on this subject was begun, repro
ducing such material of this class as was thought desirable. The 
decisions are mainly those rendered by the Federal courts or by the 
State courts of last resort. No attempt has been made to reproduce 
all cases of the general classes considered, but representative cases 
have been chosen with the purpose of showing the construction 
placed by the courts upon the contract of labor and its incidents, 
and upon the status, powers, and limitations of organized labor. 
Questions involving the constitutionality and construction of labor 
laws, as these laws are defined by the Bureau of Labor Statistics and 
published in its compilations of labor laws, are given special at
tention. Opinions of the Attorney General of the United States 
construing Federal labor legislation are also reproduced.

In most cases the opinion of the court or of the Attorney General 
is considerably abridged, the statements of fact and the principal 
points decided being set forth in summary form in the language of 
the editor, only such portions of the opinion being reproduced 
verbatim as are thought necessary to make clear the views and con
clusions of the courts. As in the past, the office has depended upon 
the National Eeporter System, published by West Publishing Co., 
for the court decisions reproduced, except in the matter of reports 
of cases decided in the courts of the District of Columbia, for which 
the Washington Law Reporter is used. The presentation of material 
in this bulletin is limited to cases published during the calendar 
year 1913.
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The material distributes itself naturally under two general heads: 
Opinions of the Attorney General and court decisions, the latter 
being presented under the subdivisions, decisions under statute law, 
and decisions under common law. The question of the application 
of the recent 8-hour legislation by Congress affords the only subject 
for consideration by the Attorney General here noted. Among the 
court decisions, workmen’s compensation decisions are perhaps of 
first rank, both in numbers and interest. The Federal statute rela
tive to the liability of railroad companies engaged in interstate traffic 
for injuries to their employees afforded the basis for much litigation, 
and a number of cases were carried to the circuit courts of appeals 
and to the Supreme Court. A  point of particular interest involved 
in these cases is as to the boundaries to be set to the law in its in
clusion or exclusion of certain classes of employees.

OPINIONS OF THE ATTORNEY GENERAL.

HOURS OF LABOR.

The legislation considered by the Attorney General in the opinions 
noted included not only the act of June. 19, 1912 (37 Stat., 137), 
which has for its object the regulation of work done under contract 
with the United States, any Territory, or the District o f Columbia, 
but also the amendment of March 3, 1913 (37 Stat., 726), which 
affects the earlier law of August 1, 1892. The cases of greatest 
interest under the act of June 19, 1912, were those which related to 
the purchase of materials by the different departments and offices of 
the Government, the point involved being as to the necessity or other
wise of the supplies being manufactured under 8-hour conditions. It 
was uniformly held that the provision of the law allowing the pur
chase of supplies, such as may usually be bought in open market, per
mitted the purchases indicated to be made without reference to the 
hours of labor of the persons employed in their production, even 
though they were required to conform to particular specifications; 
armor and armor plate are. excepted by the law from this proviso. 
(Pp. 29 to 31, 33, 34.) Another point of interest is the ruling that 
where contracts for ammunition are made under the appropriation act 
of June 6, 1912, the limitation of the 8-hour employment relates only 
to the work of employees while engaged on that particular material, 
so that it is possible for workmen who have been engaged eight 
hours in the production of such material to take up other work for 
their employer, the contracting company, for additional time during 
the same day. (P. 32.)

An opinion indicating the general nonapplicability of the act of 
June 19,1912, to contracts for dredging work is noted (p. 30), though 
it is of less importance in view of the enactment of the amendment
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(March 3, 1913) to the act of August 1, 1892, which specifically men
tions dredging work. It is also held that the Federal 8-hour law 
does not apply to highway construction under the Post Office appro
priation act of August 24, 1912. (P. 31.)

DECISIONS OF COURTS.
Although, as indicated in the introduction, court decisions have 

been separated on the basis of whether they were made under statute 
law or under the common law, the following notes are based on such 
combinations of the subject matter of decisions as arise from con
sidering various topics without reference to the question of common 
or statute law.

CONTRACT OF EMPLOYMENT.

In general, the relations of employer and employee, in so far as the 
contract is concerned, are determined by common law. A  few States, 
however, have laws providing penalties for fraudulent breach, among 
them being the State of Georgia, its “ labor-contract law ” of 1903 
being the subject of a number of appeals to the State court of appeals, 
some of which are noted. The convictions in the municipal courts 
were as a rule reversed on these appeals, the appellate court holding 
that there was insufficient detail in the contract of employment to 
bring the case within the provisions of the act, which, being a crimi
nal statute, “ must be strictly construed.” (See Sheffield v. State, p. 
46; Thorn v. State, p. 47; Johnson v. State, p. 49.) Another statute 
having the same object in view (section 1147 of the Code of 1906) 
was declared by the Supreme Court of Mississippi to be unconstitu
tional, inasmuch as the statute involved a serious abridgment of the 
liberties and rights of a class of citizens. (State v. Armstead, p. 48.)

Another law held unconstitutional was one of Georgia, which 
provides that a person under contract shall not enter the service of 
another without first obtaining the written consent of his former 
employer, the offender being liable either civilly or criminally at the 
option of the person making the complaint. This delegation of 
power to a private individual was held to be a violation of the 
Constitution. (Fortune v. Braswell, p. 50.)

The consideration for a contract of employment for life was passed 
upon in Cox v. B. & O. S. W. R. Co. (p. 224), an agreement having 
been made for such a contract in view of the forbearance of Cox 
to sue to recover damages for injuries. The contract was held to have 
been valid in its origin, but could not be availed of under the circum
stances, a court decree having transferred the liabilities and prop
erty of the company. A contract for a season was held to be suffi
ciently definite in Cholokovitch v. Porcupine Gold Mining Co. 
(p. 230) to support damages for its breach; while a school teacher
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14 BULLETIN OF THE BUREAU OF LABOR STATISTICS*

was held entitled to wages for the fuU term of his contract in spite 
of the trustees’ conclusion that they did not care to continue the 
school during the last month of the term. (Smith v. School District, 
p. 229.) Damages for breach were limited in Bryant & Stratton 
Business College v. Walker (p. 224) to the amount that the em
ployee might have earned during the period of notice prescribed in 
the contract instead of the amount he would have earned if the 
contract had been observed, i. e., one week instead of four months, 
in this particular case.

A  novel proposition was embodied in the undertaking of certain 
employees of the Mare Island Navy Yard to maintain a ferry for 
their own use, claiming that they had the same rights as an em
ployer would have to carry his workmen. (Vallejo Ferry Go. v. 
Solano Aquatic Club, p. 226.) The holder of a ferry franchise ob
jected to this, and the Supreme Court of California set forth some 
interesting conclusions as to the distinctions between the rights of 
an employer or an individual and of persons acting in combination 
who are without the fundamental interests necessary to establish the 
rights claimed. Another novel case was one in which a number of 
coal miners undertook to recover against a railroad company for 
its failure to supply the employing company with a sufficient num
ber of cars to haul the coal mined. (Illinois Central Kailroad Co. v. 
Baker, p. 153.) The court held that while at common and statute law 
a shipper was entitled to transportation facilities, an individual 
indirectly affected by the same conditions must look for his relief 
to an intermediate agency, and could not himself undertake to secure 
the redress desired.

The question of who was the answerable employer arose in some 
liability cases, one being that of a workman using his general em
ployer’s team in rendering service to a contractor for street work, 
the special employer being held liable because the injury occurred 
while work was being done under his direct supervision. (Chris
tiansen v. McLellan, p. 235.) In another case a workman hired by 
his general employer to a special employer was held entitled to look 
to his general employer for redress because the injury occurred at a 
time when the work being done was in accordance with instruc
tions from the general employer and not the special one. (Pigeon 
v. Employers’ L. A. Corps., p. 191.) The general employer was held 
liable, under his personal agreement, for the board of the employees 
of a subcontractor in Edwards v. Mount Hood Construction Co. 
(p. 231.)

The protection of trade secrets was held to apply to a formula in 
glassmaking (Macbeth-Evans Glass Co. v. Schnelbach, p. 236) ; and 
to the use of a former employer’s list of patrons on a laundry route 
(Steam Laundry v. Lozier, p. 51).
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Interference with employment by procuring the discharge of a 
workman who was alleged to be indebted to the defendant was held 
to entitle the plaintiff to damages in Cotton v. Cooper (p. 272). The 
Cottons conducted loan offices and claimed to have secured an as
signment of wages from one Cooper and reported the fact to his 
employer, thus securing his discharge. The act was held to be ma
licious and an award of damages was affirmed by the Court of Civil 
Appeals of Texas. Workmen uniting to secure the discharge of an 
objectionable fellow worker was held to be unjustifiable as matter 
of law in Bausbach v. Reiff (p. 271), the Supreme Court of Pennsyl
vania holding that the plaintiff had a right to have his case decided 
by a jury and not thrown out by the court.

BLACKLISTING.

An extensive opinion on this subject was delivered in the Court 
of Civil Appeals of Texas in the case, St. Louis S. W. Ry. Co. v. 
Griffin (p. 37), the suit arising under a statute of Texas requiring 
the giving of a clearance card. The validity of this act was sus
tained, in contrast with the conclusions reached in some other States 
in considering laws of this class, and damages were awarded the 
plaintiff. In another case (St. Louis & S. F. Ry. Co. v. Fitzmartin, 
p. 36) the Supreme Court of Oklahoma refused damages under a 
similar law of that State, the ground being, however, that one service 
letter had been given, and its surrender was refused by the holder, 
following a request for such surrender when a new letter was 
demanded.

RESTRICTIONS ON EMPLOYMENT.

A  case under this head is that of City of Houston v. Richter 
(p. 113), the city of Houston having passed an ordinance limiting 
or regulating the employment of journeymen and master plumbers, 
in addition to the State law, and disqualifying persons authorized 
under the State law to prosecute their business without complying 
with the city ordinance. The ordinance was held to be invalid. A  
limitation of the law of South Carolina on the employment of con
vict labor was discussed in State ex rel. Bates v. Patterson (p. 50), 
the employment of convict labor to prepare a base for highways, the 
surface work to be done by a contractor, being held to be in viola
tion of the law forbidding convicts to be employed in connection with 
the work of road contractors.

WAGES.

The question of a penalty for delaying payment of wages due on 
the discharge of employees was passed upon in Wynne v. S. A. L. R. 
Co. (p. 170), Morgan v. St. L., I. M. & S. R. Co. (p. 172), and State

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 15

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis 



1 6 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

ex rel. C., M. & P. S. Ry. Co. v. Superior Court of King County (p. 
174). In all these cases the court upheld the right of the plaintiff to 
recover the statutory penalty attaching under the laws of the respec
tive States for the neglect of the employer to pay the wages due at the 
time of discharge on demand, the penalty in all cases exceeding the 
amount of the original claim. In the case last named the collection 
of an attorney’s fee was also involved, as well as the jurisdiction of 
courts.

The preference of w;ages in bankruptcy was passed upon in the case 
In re Blackstaff Engineering Co. (p. 173), the Federal statute grant
ing such preference being held to apply to the case in hand.

The assignment of claims to procure their recovery in another 
State, thus evading the wage exemption laws of the State, is for
bidden by an Indiana statute. This was held to be violated in the 
case, Markley v. Murphy (p. 116), and a civil recovery was allowed 
against the contention of the defendant that the proceedings were 
properly criminal.

The effect of the law of New York requiring current rates of wages 
to be paid for labor on public works was parsed upon in the case, 
Ewen v. Thompson-Starrett Co. (p. 175), the statute being held to 
have no extraterritorial effect, nor did it necessitate the doing of 
all work contemplated under a general contract at the place where 
the completed work was to be done.

No wages are collectible for overtime work performed in excess 
of the 8-hour period fixed by the Oklahoma statute for public service, 
where no emergency is involved, the act making such cases of em
ployment an offense on the part of the officers requiring it, but 
not giving rise to a right to extra pay to the person rendering such 
service. (Robinson v. City of Perry, p. 120.)

HOURS OF* LABOR.

The constitutionality of a statute of Louisiana prescribing the 
hours of labor of stationary firemen under certain conditions was 
passed upon adversely in State v. Barba (p. 124), the classification 
used in the law being held to be invalid.

The law of Mississippi  ̂reported in Bulletin 112, page 102, as being 
held constitutional, was twice before the supreme court of the State 
on points involving its constitutionality,—Buckeye Cotton Oil Co. v. 
State (p. 121), and State v. J. J. Newman Lumber Co. (p. 123). 
The law was sustained and held applicable in each case.

The 10-hour law of Illinois for the employment of women was held 
to warrant the assessment of a penalty against the city of Chicago 
for its violation in employing women for more than 10 hours per day 
in a hospital maintained by the city. (People v. City of Chicago.
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p. 125.) Another case involving the construction of a law of this 
class was that of State v. Pacific American Fisheries (p. 126). In 
this it was held that the exemption of females employed in canning 
fish did not warrant‘ the employment for more than 8 hours of a 
woman dipping the sealed cans into a lacquering fluid.

The Federal hours of service law for railroads was held in M., K. 
& T. E. Co. v. United States (p. 128) to warrant the assessment of 
separate penalties for each employee required to work overtime by 
the operation of a single train. It was held also that even though 
not actively performing duty during a considerable period, they 
were nevertheless under orders, and the time thus spent must be 
included in the 16-hour day allowed by the statute. The same ques
tion was discussed with reference to its application to certain specific 
conditions in United States v. K. C. S. E. Co. (p. 130), the opinion 
indicating the degree of responsibility charged upon the company 
in its efforts to comply with the law. The penalty for failing to 
make the reports prescribed by the Interstate Commerce Commission 
was considered in United States v. Y. & M. V. E. Co. (p. 127), indi
vidual penalties for each workman being here assessed, also, and not 
a single penalty for the train. In United States v. H. B. & T. E. Co. 
(p. 133), it was held that towermen were within the provisions of the 
nine-hour law covering train dispatchers, etc., even though their 
towers were not connected with the train dispatcher’s office. Stock
yard employees engaged in loading cars with cattle were held not to 
be within the provisions of the 16-hour law in Schweig v. Chicago, 
M. & St. P. E. Co. (p. 132).

The effect of the violation of laws regulating the hours of labor on 
the employers’ liability for injuries was considered in two cases, the 
Supreme Court holding in St. Louis, I. M. & S. E. Co. v. McWhirter 
(p. 104) that the violation of the law was not in the case in hand 
shown to be the proximate cause of the accident causing the injury 
complained of. The same principle applied in the case Melville v. 
Butte-Balaklava Copper Co. (p. 54), where a mine employee was 
killed while working in excess of eight hours per day.

FACTORY REGULATIONS.

The constitutionality of the Indiana statute requiring dangerous 
machinery to be guarded was challenged in Jeffersonville Manufac
turing Co. v. Holden (p. 118), the company contending that the pro
vision requiring such machinery to be “ properly guarded ” was too 
indefinite as legislation. The supreme court denied this contention, 
sustaining the statute. A  statute of Illinois forbidding the use of 
emery wheels, etc., in basement rooms was held unconstitutional in
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People v. Schenck (p. 117), on the grounds that the classification was 
not logical, since it indiscriminately condemned all rooms of a cer
tain designation without reference to their adequate lighting and 
ventilation. A railroad carpenter shop was held to be a manufac
turing establishment in Bubb v. M. K. & T. E. Co. (p. 120), as against 
the company’s contention that it manufactured nothing for sale and 
was therefore not within the law.

Whether or not a grain elevator came within the provisions of the 
State law regulating factories, was a question which the Supreme 
Court of Kansas passed upon in Buchanan v. Blair (p. 118). The 
court held that the act applied. A  law requiring dangerous shafting 
to be guarded was held not to apply, however, to a rapidly revolving 
bar of iron which was being milled into a lathe during the process of 
journaling. (Gilbert v. C. M. & P. S. E. Co., p. 119.)

RAILROADS.

Besides the provisions of the hours-of-service act already noted, 
other statutes affecting railroads were passed upon. Two of these 
were laws of Pennsylvania and Arizona relating to train crews. The 
Pennsylvania case, P. R. Co. v. Ewing (p. 156), brought up the ques
tion of the constitutionality of the full-crew act of that State, but it 
was held to be a valid exercise of the police power and not to take 
property without due process of law. The Arizona statute called for 
at least one year’s experience as brakeman for the flagmen required 
to be employed, and enforcement of the act was sought to be enjoined 
by persons affected by it. (Simpson v. Geary, p. 158.) The law 
was held to be constitutional under the authority of a decision by 
the United States Supreme Court, though this particular point was 
not involved in the statute passed upon therein.

An Indiana statute requiring headlights of a power fixed by the 
State railroad commission to be installed on railroads was resisted 
in Yandalia E. Co. v. Eailroad Commission (p. 159), the contention 
being that there was an attempted delegation of legislative power 
and an indefinite prescription of duty. The court ruled against all 
contentions and sustained the law. A  statute of the same State 
regulating the construction of caboose cars was considered in P. C. 
C. & St. L. E. Co. v. State (p. 161), and was sustained against the 
contention that it interfered with interstate-commerce regulations 
which came within the power of Congress alone.

The Federal statute requiring safety appliances was passed upon 
in Central Vermont Eailway Co. v. United States (p. 162), and the 
fact that one coupling lever was in order for each coupling was held 
not to be a sufficient compliance with the law requiring both ends of 
all cars to be properly equipped.
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WOMEN AND CHILDREN.

Some cases that might have been noted under this head have re
ceived consideration under the headings “ Liability of employers,” 
etc., and “ Hours of labor.”

The Kentucky Court of Appeals passed on an interesting provision 
of the State law in Louisville, H. & St. L. R. Co. v. Lyons (p. I l l ) ,  
the contention being that referring matters of classification to execu
tive officers invalidated the law, inasmuch as such subjects were ex
clusively within the power of the legislature. This contention the 
court rejected, saying that the only duty devolving upon such officers 
was to find the existence of designated facts, and upon such finding 
the legislative act became operative.

A  case at common law in which a parent sued to recover damages 
for the loss of his child was decided adversely to the plaintiff in Lee 
v. New Eiver & Pocahontas Coal Co. (p. 269), the ground being 
that the negligence causing death was chargeable to the act of the 
father in placing his son in the position where he was injured, the 
circumstances being known to him.

LIABILITY OF EMPLOYERS FOR INJURIES TO EMPLOYEES.

The question of assumption of risks and fellow service was before 
the court in Larson v. Kieburtz (p. 238), an employee who entered 
upon a method of doing work against which he had been warned 
being held to have assumed the risk of whatever negligent action a 
fellow servant may have committed. An engineer jumping from a 
locomotive in alarm at an apparent danger, not actual, and injured 
by his act had no grounds for recovery, having assumed the risk of 
making the choice that he did. (Stewart v. N. C. & St. L. E. Co., 
p. 238.)

A  novel question was before the Supreme Court of Michigan in the 
case of Drake v. Industrial Works (p. 252), the plaintiff having suf
fered an injury practically destroying the sight of one eye, the other 
eye being also without vision due to a congenital defect. It was held 
that the jury might receive evidence as to the injury to the eye and 
its resultant effect on the condition of the man who was thus left 
practically sightless. Another case that is somewhat unusual is that 
of Dorn v. Clarke-Wood ward Drug Co. (p. 52), the point being the 
propriety of considering a previous disability which was aggravated 
by the injury, the court holding that recovery was possible for the 
direct effect of the injury complained of, but not for the aggrava
tion itself, which could not be taken into consideration in the absence 
of proper pleading.

Employment of children in violation of statute was considered in 
Klicke v. Allegheny Steel Co. (p. 56). The Pennsylvania statute
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requires employment certificates for children under 16 years of age. 
This condition was not complied with, and the employment of a child 
under such circumstances was held to be negligence. The case also 
brought into consideration the application of a provision of the 
liability act relative to persons in charge of work. Klicke was a 
helper, and it was held that the man whom he had assisted was in 
charge so as to charge the company with liability for his negligent 
act. The Oklahoma statute was considered in Curtis & Gartside Co. 
v. Pigg (p. 59). Pigg’s employment was legal provided he had not 
been exposed to certain hazards, but permitting him to be engaged in 
work about a machine having a number of circular saws was held to 
be such violation of the statute as to constitute negligence for which 
the employer was liable.

Several cases were noted involving the question of statutes regulat
ing employment in mines in their effect on employers’ liability. In 
Burgin v. M. K. & T. R. Co. (p. 62) the constitutionality of a law 
abrogating the defenses of assumed risks and contributory negligence 
in cases of injury to mine employees was before the court, the com
pany contending that it was invalid as not offering equal protection 
of law, which contention however the court rejected. The same 
company was defendant in another case (Cheek v. M. K. & T. R. Co., 
p. 63), in which it claimed that the plaintiff assumed the risks under 
its method of operating mines, though the law of the State on the 
subject was not complied with. This contention was also rejected, 
and the company was held liable for the death of the workman. The 
constitutionality of the Indiana statute was brought into question in 
Barrett v. Indiana (p. 70) by reason of the fact that its provisions 
were not applicable to all classes of coal mines in the State. The 
United States Supreme Court held that there might be adequate 
reasons for such a distinction, and it could not be said that the legis
lature had not acted within its powers in making the classification. 
The mine law of Oklahoma was held not to apply to the drilling of 
gas and oil wells, so that abrogation of the common-law defenses 
could not be pleaded in an injury case where the plaintiff was engaged 
in drilling a well for oil. (Kreps v. Brady, p. 71.)

The courts of Pennsylvania and West Virginia have held that the 
laws of those States, requiring mine operators to employ certified 
foremen for the discharge of certain duties, relieve the operator from 
liability for the negligence of the foreman in the duties devolving 
upon such foremen. In the case, Gartin v. Draper Coal & Coke Co. 
(p. 65), the Court of Appeals of West Virginia held that the law 
providing for the appointment of such a foreman had not been com
plied with so as to relieve the employer of his liability in failing to 
provide a safe place for workmen. So, in the case, Bogdanowicz v. 
Susquehanna Coal Co. (p. 66), it was held that the nondelegable
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duty of the employer had not been discharged toward a work
man, and that for his resultant injury the company was liable, even 
though it did look to its mine foreman to perform the neglected duty; 
while in Siemons v. Lehigh Valley Co. (p. 70) it was held that the 
duty of providing a proper passageway in a tunnel devolved upon 
the owner and not on the foreman, so that the company was respon
sible for the failure to make such provision. In Pittsburgh-Buffalo 
Co. v. Cheko (p. 68) it was found, however, that the mine fore
man had been negligent in failing to keep in repair an appliance fur
nished by the company, and that it was his negligence and not that 
of the company, so no liability attached to it for the resultant injury.

The Indiana statute, relative to railroad employments, was before 
the Supreme Court in the case of Chicago, I. & L. E. Co. v. Hackett 
(p. 74) for a decision as to its constitutionality and its applicability 
to the case in hand. The question of constitutionality was disposed 
of by reference to an earlier opinion of the Supreme Court discuss
ing the same act. The injury complained of occurred after the pas
sage of the Federal statute of 1906 and before it was declared 
unconstitutional. As to the contention that this act had superseded 
the State law, it was answered, that inasmuch as this act had been 
declared unconstitutional, it was without effect at any time. Any 
possible effect on the State law of the act of 1908 was not discussed. 
In this case a yard foreman was held to be a person in charge. An
other case under the same act that has involved much litigation is 
that of American Car & Foundry Co. v. Inzer (p. 102). Awards and 
reverses had been made in this proceeding, the question being whether 
or not Inzer was, at the time he suffered fatal injuries, exposed to 
railroad hazards under the law. The first declaration failed to con
vince the Supreme Court of Indiana that he was so exposed, but 
under an amended statement of the case the appellate court affirmed 
a judgment of the court below giving plaintiff damages.

As indicated in the introduction, the most numerous of the cases 
noted under this head are those arising under the provisions of the 
Federal Employers’ Liability Act. Considerable misunderstanding 
seems to have existed as to the parties who might bring suit. This 
matter was gone into in the case, Missouri, K. & T. E. Co. v. Wulf 
(p. 93), and in others as well, the court holding that under the law 
no personal suitors had a standing, the statute requiring the action to 
be brought by a personal representative in behalf of the proper bene
ficiaries. Such beneficiaries are restricted to those persons of the 
classes of kindred named who were dependents upon the deceased 
workman (Michigan C. E. Co. v. Vreeland, p. 88), and no compen
sation can be allowed either for grief and sorrow or for loss of care 
and advice to an adult, the award being limited to the value of sup
port and maintenance. On this ground a daughter who is married
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and has no reasonable expectation of pecuniary benefit can take noth
ing by way of damages for her father’s death. (Gulf C. & S. F. E. 
Co. v. McGinnis, p. 91.)

The law supersedes State legislation where it is applicable, and an 
action brought under a State law and prosecuted to final judgment, 
resulting in a decision adverse to the plaintiff, was held not to be a 
bar to a case brought on an amended complaint under the Federal 
statute. (Troxell v. D. L. & W. E. Co., p. 76.)

Several cases involved the determination of the application of the 
law to certain classes of employees. Thus, in I. C. E. Co. v. Nelson 
(p. 79), a brakeman on an interstate freight train crossing the tracks 
to secure ice to cool hot boxes on his train was held to be within the 
protection of the act, though the decision granting damages was 
reversed because of the failure of the court below to give proper in
structions as to measure of damages to be awarded on a comparison 
of the negligence of the plaintiff with that of the employer. In 
Pedersen v. D. L. & W. E. Co. (p. 85) the Supreme Court of the 
United States held that a track repairer working on a bridge and 
injured by the negligence of the engineer of an intrastate passenger 
train was within the protection of the act, reversing judgments of the 
courts below. Under this ruling a workman engaged in loading cars 
with interstate freight was held to be within the act in Illinois C. E. 
Co. v. Porter (p. 81). A pumper at a water station supplying 
water for all trains, both interstate and intrastate, was held entitled 
to the benefit of the provisions of the Federal law in Horton v. 
Oregon-Washington E. & N. Co. (p. 82); so of a workman repairing 
an engine tender while it was on “ fire track ” between interstate runs, 
Baltimore & O. E. Co. v. Darr (p. 83); and members of a switching 
crew bringing out from side lines freight for interstate transporta
tion (Montgomery v. S. P. Co., p. 83); and a yard clerk taking the 
numbers of interstate cars, St. Louis S. F. & T. E. Co. v. Seale (p. 87).

This law was held to be effective, as also the safety appliance laws, 
in the island of Porto Eico. (American E. Co. v. Didricksen, p. 99.)

Porters on Pullman cars who have contracted with the Pullman 
Co. to hold it blameless for any injuries received by them in their 
employment and also to release the railway companies over which the 
Pullman cars on which they are employed may operate, are held not 
to be entitled to the benefits of the Federal act, on the ground that 
they are not employees of railroads, the contract as to the Pullman 
Co. being a valid release. (Eobinson v. B. & .0. E. Co., p. 95.)

The question of the receipt of benefits from a relief department as 
barring the right to sue a railroad company, even though a contract 
to the contrary has been entered into, was before the Supreme Court 
of North Carolina in Burnett v. A. C. L. E. Co. (p. 96). It was held 
that the Supreme Court of the United States had decided beyond
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question that an action might be brought regardless of the receipt of 
such benefits or a contract to the contrary. The question of the effect 
of the provision of this act that suite must be brought within two 
years was before the court in this case, and it was held to be a statute 
of limitations which must be pleaded by the defendant if it was to 
have effect, and was not a restriction on the employee’s right to bring 
action.

The question of the liability of the employer for malpractice by a 
company doctor was considered in Simon v. Hamilton Logging Co. 
(p. 239). It was held that in the absence of proof that the company 
had been negligent in selecting a physician, it was not liable for his 
malpractice. In Klodek v. May Creek Logging Co. (p. 241), it ap
peared that the company had given assurances that it would furnish 
good doctors and hospital, and a case of apparent malpractice in 
this instance afforded the basis for an award to the plaintiff. In 
Neil v. Flynn Lumber Co. (p. 242), it was charged that a competent 
physician was displaced by one who was incompetent, and the Court 
of Appeals of West Virginia ordered a new trial following a judg
ment in the company’s favor in the court below, it appearing that 
there had been negligence in the choice of a physician.

An employee of a different class was held to charge the employer 
with liability in Kusnir v. Pressed Steel Car Co. (p. 249), in which a 
watchman or private policeman had inflicted serious injuries on an 
employee, for which the company was held responsible.

A  defense was offered in Jewell v. Sturges (p. 258), that the negli
gent workman was in his place under a contract with a labor organi
zation, so that the company was not responsible. It appeared, how
ever, that the place of work was unsafe, and that the employing com
pany was responsible for this, and not the workman whom it claimed 
to be responsible. The court, therefore, held that the company was 
liable, and that no contract with a labor organization charged either 
it or its members with liability for injuries.

WORKMEN’S COMPENSATION.

Though the principal object in the enactment of workmen’s com
pensation laws is the adjustment of claims on account of injuries 
without suits at law, a number of cases have reached the courts of 
last resort in seeking authoritative rulings as to the construction of 
this new class of laws. The Supreme Court of New Jersey upheld the 
State law as constitutional in Sexton v. Newark District Telegraph 
Co. (p. 179), the abrogation of the common-law defenses being held 
constitutional, following citations from the United States Supreme 
Court; while the elective features of the law were held to eliminate 
the contentions as to due process and deprivation of jury trial, etc. 
The compensation law of Washington is compulsory, and had already
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been sustained as constitutional in State v. Clausen, but was sub
mitted to the supreme court in State v. Mountain Timber Co. (p. 189), 
on added points, questions of due process of law, unlawful search and 
seizure, and jury trial being raised. The court held that in none of 
these points was the constitution violated, discussing the law prob
ably with less brevity than otherwise by reason of the fact that an ap
peal of the case to the Supreme Court of the United States was 
anticipated. The Washington law had been held to so far exclude 
actions to recover damages for personal injuries that a workman 
injured at the plant of his employer by the negligence of a third 
party could bring no action against such third party, Meese v. N. P. 
E. Co. (p. 195), a decision that was subsequently reversed by the 
United States Circuit Court of Appeals. This law, however, was 
held to cover the relation of employer and employee so completely 
that no action could be brought against the president of a corporation 
claimed to be personally liable for the negligence causing the injury 
complained of. (Peet v. Mills, p. 193.)

A phrase that is used in most of the State laws on this subject is 
the limitation that an injury to be compensated for must “ arise out 
of and in the course of employment.” The force of this phrase was 
considered by the Supreme Court of New Jersey in Zabriskie v. Erie 
E. Co. (p. 195), and Bryant v. Fissell (p. 198); also by the Supreme 
Judicial Court of Massachusetts In re Employers’ Liability Assur
ance Corporation (p. 196).

The measure of damages for specific injuries was considered in 
George W. Helme Co. v. Middlesex Common Pleas et al. (p. 177), in 
James M. Bannister Co. v. Kriger (p. 178), and in Eakiec v. D. L. & 
W. E. Co. (p. 199), under the New Jersey law; in Gillen v. Ocean A. 
& G. Corp. (p. 200) under the Massachusetts law; and in Mellen 
Lumber Co. v. Industrial Commission (p. 201) under the Wis
consin law. Persons entitled to take as beneficiaries were considered 
in Coakley v. Coakley (p. 177), and in a number of cases discussing 
the question of dependents, as Miller v. Public Service E. Co. (p. 186, 
N. J . ) ; Blanz v. Erie E. Co. (p. 187, N. J . ) ; Northwestern Iron Co. 
v. Industrial Insurance Commission (p. 187, W is.); and Batista v. 
West Jersey & S. E. Co. (p. 189, N. J.). In the Wisconsin case “ liv
ing together ” was defined to include a case where a nonresident alien 
wife was supported by her husband though not actually domiciled 
in the same locality; while in the Batista case the lawful widow who 
had not lived with her husband for a number of years, he having 
deserted her and made his home with another woman, was held not 
to be entitled to compensation.

An important opinion was given by the Supreme Court of Wis
consin in the case, City of Milwaukee v. Miller (p. 203), involving the 
question of allowances for medical and surgical treatment. The law
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of that State requires the employer to furnish such treatment as may 
be reasonably required for a period not exceeding 90 days, but this 
was held not to authorize an injured workman to hire his own physi
cian and run up such bills as he saw fit to charge against his employer 
without notice of his need of medical attention. The same court dis
cussed a question of great local interest, i. e., as to the application 
or nonapplication of its compensation law to transportation branches 
of railway employment. It was held in Minneapolis, St. Paul & 
S. S. M. E. Co. v. Industrial Commission (p. 211) that railroads in all 
branches of employment were included within the act. Shipping 
was held to be within the provisions of the Washington statute in the 
absence of Federal legislation which would conflict therewith. 
(Stoll v. Pacific Coast S. S. Co., p. 213.)

A question which was before the Supreme Court of Wisconsin in 
Nekoosa-Edwards Paper Co. v. Industrial Commission (p. 216) was 
as to whether or not intoxication was willful misconduct eliminating 
a claimant’s case from consideration. The Industrial Commission 
had awarded benefits, and the supreme court accepted its findings 
under the reservation that a different conclusion might have been 
reached if the case had come before it in a different way. Three 
judges dissented strongly. In this connection attention may be 
called to the case, Burleson w. Morrisville Lumber & Power Co. (p. 
244), in which intoxication was held, in an employers’ liability case, 
to amount to contributory negligence, with a citation to the same 
court giving the opinion in the case just considered.

EMPLOYERS’ LIABILITY INSURANCE.

It was held in Empire State Surety Co. v. Pacific National Lumber 
Co. (p. 264) that the appearance of the surety company in defend
ing a suit for damages against the lumber company estopped it from 
pleading nonliability on the ground that the injury was due to the 
company’s failure to maintain statutory safeguards in its mill. The 
insurance contract did not cover such risks, but the jury found that, 
in defending, the company had not given notice of a claim of its 
rights under the contract and that its action in defending waived 
such rights.

In McGillvray v. Employers’ Liability Assurance Corporation (p. 
266) it was held that the insurance company had fraudulently secured 
a settlement of a claimant’s case, procuring a release by its deceitful 
action. This release was held not to be a bar to a subsequent suit. 
In another case, Brennan v. Employers’ Liability Assurance Corpora
tion (p. 268), a release had been procured following the receipt of 
a sum of money, under the assurance that the plaintiff would be “ all 
right in six weeks’ time,” with a promise to “ make it right ” in case
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26 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

he was not. The court below held the promise too vague to support 
the claim, but the Supreme Judicial Court of Massachusetts remanded 
the case for a trial on its merits, holding that the release was not 
necessarily binding.

RELIEF ASSOCIATIONS.

It was held in Wells v. Yandalia R. Co. (p. 163) that a contract 
for membership in a relief association, authorizing the employer to 
withhold wages from time to time in a fixed amount and declaring 
such wages an assignment superior to all other assignments, was a 
violation of the State law forbidding the assignment of future wages. 
In a case at common law, Blunt v. Chicago, B. & Q. R. Co. (p. 297), 
it was held that certain representations made by an applicant for 
membership in a relief association invalidated his right to member
ship in such association, such representations having been false and 
being material to the risk assumed by the association. It was held in 
Colaizzi v. Pennsylvania R. Co. (p. 165) that the receipt of benefits 
from a relief association under a voluntary agreement that such 
receipt would bar action prevented any suit being brought thereafter 
for damages for injuries in the same case. The person injured was 
a laborer, and was injured by a work train, his employment being 
held to be in no way directly connected with interstate transporta
tion, so that the Federal statute of 1908 had no relation to the case. 
In Snyder v. Pennsylvania R. Co. (p. 109) the Supreme Court of 
Pennsylvania held that, having sued for damages, no claim could be 
brought against the relief association, a contract to that effect having 
been made by the member himself. The widow claimed that in 
suing for damages she had sued as widow and not as legal representa
tive, while in the present action she was seeking to recover as per
sonal representative, and, furthermore, that, inasmuch as no damages 
had been allowed in the suit, the contract was not a bar to the present 
action. Both contentions were rejected in the courts.

LABOR ORGANIZATIONS.

The question of exempting labor organizations from the applica
tion of the antitrust law of Oklahoma was considered in the case 
State v. Coyle (p. 35), the contention being that such an exemption 
made the law in question unconstitutional. The court of criminal 
appeals of the State held that this exemption did not invalidate the 
law. The case Hitchman Coal & Coke Co. v. Mitchell (p. 137) came 
to hearing on the question of making permanent an injunction 
granted in 1907. An extended opinion was delivered by Judge Day
ton, in which he granted the petition making the injunction per
petual, announcing general principles and discussing at length the
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findings in that particular case. The grounds of the conclusion in 
this case were largely that the defendants, the miners’ association, 
had undertaken to establish a monopoly and had interfered with 
interstate commerce, violating the Federal antitrust act. Another 
case that arose under the Federal antitrust act was that of Post v. 
Buck Stove and Range Co. (p. 134). Post, as a stockholder, sought 
to enforce the prosecution of certain claims under this act by .the 
directors of the defendant company, the recovery of damages being 
sought. It was held that he had no rights in this direction, the 
decisions of the board of directors being final. Another case in 
which the question of monopoly by a labor organization was raised 
was that of Connors v. Connolly (p. 289). This case arose out of 
the famous Danbury Hatters cases, Connors having been discharged 
by reason of the activity of a local branch of the Hatters’ Union. 
Connors was dropped from his union and discharged and sought 
redress in the courts, and this being denied in the court below, a new 
trial was ordered by the supreme court on the ground that the 
efforts of the union, if successful, would establish such a monopoly 
as to give it control of employment, at least locally.

A case not affecting labor but involving the subjects of monopoly 
and boycott was that of Hale v. Hatch & North Coal Co. (p. 44). 
The parties were coal dealers and Hale had made himself a success
ful competitor in a field in which other dealers had organized and 
sought to deprive him of the opportunity to purchase coal. He was 
held entitled to a jury trial as against an adverse finding in the 
lower courts.

The question of collective agreements was considered in Hudson 
v. C., N. O. & T. P. R. Co. (p. 277), the plaintiff contending that a 
collective agreement entered into by his association gave him the 
right to employment during its term, a contention which the court 
rejected.

An injunction against a labor organization interfering with the 
operation of a mine was granted to bondholders whose interests were 
held to give them a status as parties, inasmuch as their bonds would 
be without value unless the mine was productive. Fortney v. Car
ter (p. 287).

Punishment for contempt following the violation of an injunc
tion was sought in the case Phillips Sheet & Tin Plate Co. v. Amal
gamated Association of Iron, Steel & Tin Workers (p. 280). The 
suit was in equity at the instance of the company and the case was 
considered at considerable length, the conclusion being that the 
Gompers case as passed upon by the United States Supreme Court 
was controlling and that an action at the instance of the company 
must be dismissed, leaving the matter of the institution of new pro
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ceedings for the vindication of the authority of the court to be 
instituted in another way if desired.

A preliminary question as to the jurisdiction of the court in con
tempt proceedings was passed upon in Puget Sound Traction, Light 
& Power Co. v. Lawrey (p. 288). The court held that the proceedings 
in question were for civil contempt, and that it had jurisdiction. The 
final findings are not given. In the case In re Gompers (p. 218) 
the Court of Appeals of the District of Columbia reviewed the action 
of the Supreme Court of the District in assessing certain penalties 
against Samuel Gompers, John Mitchell, and Frank Morrison, and 
found that the parties named had violated the injunction of 1907, but 
that the penalties assessed were excessive. They were therefore 
modified.1

In Engel v. Walsh (p. 295), it was held that a member of a labor 
organization must exhaust his rights according to the rules of the 
organization before seeking redress in the courts for any alleged 
wrongs of which he might complain.

The fact that a strike leader attracted sufficient attention, while 
walking quietly along the streets of a city, to cause a number of per
sons to follow him was held not to justify his punishment for dis
orderly conduct on the charge that he was obstructing or interfering 
with persons on the street. (Haywood v. Eyan, p. 169.)
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1 The Supreme Court of the United States in May, 1914, reversed all Judgments fixing 
penalties on account of the statute of limitations.
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OPINIONS OF THE ATTORNEY GENERAL.
E igh t-H our L a w — Construction of P ublic B uildings— Advance 

Sheets, 30 Of., f . 31 {Jan. 22,1913).—The Secretary of the Treasury 
submitted to the Attorney General an inquiry as to the application 
of the eight-hour law of June 19,1912, to contracts let by the depart
ment for the construction of public buildings. The first question 
related to the meaning of the term u subcontractors,” i. e., as to 
whether it was limited to contractors with the principal contractor, 
or whether it extended also to contractors with subcontractors indefi
nitely. Attorney General Wickersham held that the term “ any sub
contractor contracting for any part of said work” was a “ broad 
enough term to cover any person employing labor under a sub
contract on the work contemplated by the original contract.”

The second question was whether or not all contracts should contain 
a reference to the eight-hour law, or only those which do not come 
within the exceptions set forth in the act. To this the reply was that 
there was no necessity for the insertion of any reference to the law 
in the contracts relating to work excepted from its application.

The third question was whether or not it was required that the 
stipulation required to be incorporated in contracts be included in 
letters of acceptance when informal contracts are entered into, the 
reply of the Attorney General being that inasmuch as these were no 
less contracts than if they were formal, they should contain the proper 
stipulation.

The final question related to articles “ hitherto contracted to have 
manufactured to conform to certain specification requirements, but 
which articles, in the respective classes, can be purchased in the open 
market. For instance, lamp standards and brackets.” Other arti
cles mentioned were dynamos and engines for installation in public 
buildings, tiles for roofing, terra cotta, bricks, structural iron and 
steel, sash, doors, moldings, etc. It was pointed out in the inquiry 
that while such classes of material could be purchased in the open 
market they were frequently if not usually contracted for to meet 
certain specifications. In answering this question the Attorney Gen
eral referred to his reply to the Public Printer (p. 34), saying that 
the points involved had been discussed in that opinion at a recent 
date, and concluded:

29
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I content myself, therefore, with handing you a copy of that 
opinion, and advising you that, for the reasons therein stated, con
tracts for the articles or materials to which you refer are all, in my 
judgment, within the excepted classes, and are, therefore, not subject 
to the provisions of section 1 of the act of June 19,1912.

8 0  BULLETIN' OF THE BUREAU OF LABOR STATISTICS.

E igh t-H our L aw — D redging Contracts— R eporting V iola
tions— Advance Sheets, 29 Op., page 588 {Nov. 27,1912).— The Sec
retary of W a r raised a question as to the application of the act of 
June 19, 1912, to contracts for dredging work, his inquiries relating 
to the necessity for reporting work in excess o f eight hours per 
day, and also as to the incorporation o f the eight-hour restriction in 
dredging contracts. The opinion is of less interest than it would 
be otherwise by reason of the fact that the act of August 1, 1892, 
was amended subsequent to the preparation o f this opinion, by the 
act of March 3, 1913 (37 Stat., 726), which specifically applies to 
employees whose duties are “ similar to those of laborers and me
chanics in connection with dredging or rock excavation in any 
river or harbor of the United States or of the District o f Columbia.”  
It  is sufficient, therefore, to say as to the first inquiry that the A t 
torney General adopted the interpretation of the Supreme Court in 
Bay State Dredging Company (Ellis v. United States, 206 U . S., 
246; see Bui. No. 71, p. 361). This decision excluded persons em
ployed on dredges and scows in dredging a channel in a harbor from  
the operation of the act of August 1, 1892. The Attorney General 
held that this opinion “ evidently excluded from the operation of 
the statutes all persons employed on a dredge in furthering its use 
and operations, no matter what their particular functions might 
be,” and held that the act under present consideration must clearly 
receive the same consideration. A s a consequence the reporting of 
persons working more than eight hours on such vessels was not 
necessary, irrespective of whether they were connected with the ves
sel as a part of its crew, or were only employed thereon in the par
ticular work of dredging and handling material.

As to the inclusion of a reference to the law in contracts for dredg
ing, it was held that it could not be said positively in advance that a 
contract might not possibly require the employment of laborers on 
contracts in some of the stages of its performance, and that in a mat
ter of doubt it would be the wisest course for the officer in charge to 
insert the provision of law, leaving the question of the status of any 
particular person to be determined by the actual facts of his 
employment.

E ight-H our L aw — D ressed M arble and  Stone for P ublic B uild
ings—Advance Sheets, SO Op., page 211 (Aug. 1, 1913).—The Sec
retary of the Treasury requested an opinion as to the application of
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the act of June 19, 1912, to the labor involved in the dressing of 
marble and stone for public buildings, such labor not being per
formed at the sites of buildings themselves. The Attorney General 
held that the act did not apply, referring to the opinions of his 
predecessor (30 Op. 24, p. 34, 30 Op. 31, p. 29), saying “ where an 
article or a material belongs to a class which may ordinarily be 
bought in open market the act by its very terms excludes it from the 
operation of the law, no matter to what extent it may be individual
ized and distinguished by the requirements of the particular specifi
cations under which the contract is executed.”

DECISIONS OP COURTS AND OPINIONS AFFECTING LABOR. 31

E igh t-H our L aw — L abor on H ighw ays—Advance Sheets, SO Op., 
page 210 (July 31, 1913).—The Post Office appropriation act of 
August 24, 1912 (37 Stat., 552), provides for the expenditure of a 
certain sum “ by the Secretary of Agriculture, in cooperation with 
the Postmaster General, in improving the conditions of roads to be 
selected by them for which rural delivery is or may hereafter be 
established,” with the proviso that the State or local subdivision in 
which the improvement is made shall double the amount of money 
for the improvement. “ Such improvement shall be made under the 
supervision of the Secretary of Agriculture.” The Secretary of 
Agriculture therefore requested an opinion as to the application of 
the Federal eight-hour acts to such road improvement. Attorney 
General McReynolds held that the statutes did not apply under any 
circumstances created by this act, saying:

Taking this provision as a whole, I think it may be said to au
thorize the actual work of road improvement contemplated to be done 
by the State or local municipality in which the road lies and to which 
it belongs, the Federal Government merely selecting the road to be 
improved and, through the Secretary of Agriculture, supervising the 
performance of the work, the cost of the same to be defrayed as pro
vided in the act.

I f  this course be followed, the Federal statutes regulating hours 
of labor will not apply. Laborers and mechanics engaged in such 
work will not be “ employed by the Government of the United 
States,”  nor is a road so improved a “ public work of the United 
States”  within the meaning of the act of August 1, 1892 (27 Stat. 
340), as amended by the act of March 3, 1913 (37 Stat. 726).

The act of June 19,1912 (37 Stat. 137), would be also inapplicable. 
The contract for the work, which will involve the employment of 
laborers and mechanics, will be made by or on behalf of the State 
authorities, although the contract should of course provide that the 
work shall be done subject to the supervision of the Secretary of 
Agriculture. It will not, therefore, be a contract to which the 
United States is a party, nor will it be made “ for or on behalf of the 
United States,” within the meaning of that act. These latter words 
are merely used* to cover contracts made by an officer or agent of the 
United States for or on its behalf, although the United States is not 
expressly made a party thereto. The fact that the United States is
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interested in the performance of a contract does not of itself make 
the contract one on behalf of the United States.

Of course, a different view would obtain if the United States itself 
constructed the improvement in question or contracted therefor, 
either directly or through one of its officers or agents.

E igh t-H our L a w — M anufacture of A m m u n it io n— Advance 
Sheets, 30 Op., page 16 {Jan. 15, 1918).—The Secretary of War 
requested of the Attorney General a ruling as to the construction of 
a provision of the appropriation act of June 6, 1912 (37 Stat., 125), 
requiring the observance of an eight-hour day in certain circum
stances. The statute forbids the use of any money appropriated in the 
act “ for the purchase of any ammunition from any person, firm, or 
corporation which has not at the time of commencement of said 
work established an eight-hour workday for all employees, laborers, 
and mechanics engaged or to be engaged in the work of manufactur
ing the ammunition named herein,” with an exception as to time of 
war or when war is imminent. Attorney General Wicker sham re
viewed at considerable length the eight-hour legislation of Congress, 
beginning with the act of June 25, 1868, R. S., sec. 3738, concluding 
that such legislation is confined to Government work, and it is not 
and was not intended to affect work done on private contracts. The 
following is quoted as indicating his conclusion:

In the opinion of October 3, 1912 (29 Op. 534), [Bui. No. 112, 
p. 35], to the Secretary of the Navy, to which you refer, a similar 
question was submitted involving the construction of the comprehen
sive eight-hour act of June 19,1912. That act limited the eight-hour 
requirement to work “ contemplated by the contract ” with the Gov
ernment, and provided that laborers and mechanics should not be re
quired or permitted to work more than eight hours in any one cal
endar day “ upon such work.” It was held, accordingly, that the 
eight-hour limitation of that act only applied to Government work 
and not to work done for private individuals, and that, consequently, 
a laborer or mechanic could work more than eight hours a day, pro
vided the time spent on Government work did not aggregate more 
than eight hours.

Answering your inquiry, therefore, the construction placed by me 
upon the act of June 19, 1912, relative to Government contracts is 
applicable to the fortification act of June 6, 1912. The provision 
contained in that act relative to the eight-hour law applies only to 
employees, laborers, and mechanics while engaged in the work of 
manufacturing the ammunition named therein, and does not establish 
any general rule governing the employees of the contractor beyond 
their occupation in carrying out the work embraced in the contract 
with the Government.

E ight-H our L a w —P a n a m a  C anal—Advance Sheets, 30 Op., 
page 139 (Apr. i, 1913).—The acts of February 27, 1906, and June 
30, 1906, had provided that the eight-hour law of August 1. 1892,
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should not apply to alien laborers and to the foremen and superin
tendents of such laborers employed on the Panama Canal. The act 
of March 3, 1913, amending the act of August 1, 1892, made no men
tion of the fact that by the Acts of 1906 the earlier law was made in
applicable to work on the canal. The Secretary of War, therefore, 
submitted the question as to the application of the act of 1913 to 
such work. Attorney General McReynolds held that the act of 
March 3, 1913, did not expressly repeal the provisions of the legis
lation of 1906, but merely amended the original act, to which Con
gress had already made special exceptions relative to work on the 
canal.

In the absence of clear evidence to the contrary it must be pre
sumed that in the act of March 3, 1913, Congress intended to amend 
the act of August 1, 1892, only to the extent provided for in the later 
act and to leave still effective those special exceptions to the earlier 
act, which Congress itself had made in the acts of February 27, 1906, 
and June 30, 1906, and which were not repealed, nor even referred 
to, directly or by implication, in the act of March 4, 1913.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 3 3

E igh t-H our L a w — P ublic B uilding Contracts— Advance Sheets,
30 Op., page 137 (.Mar. 19, 1913).—The Secretary of the Treasury 
requested of the Attorney General an opinion as to the application 
of the act of June 19, 1912, to contracts for public buildings, the 
question being as to the application of the law to contracts for build
ings for which appropriations had been made prior to the enactment 
of the statute in question. The act itself, at the end o f section 2, 
provides that “ nothing in this act shall be considered to * * * 
apply to contracts which have been or may be entered into under 
the provisions of appropriation acts approved prior to the passage 
of this act.” This was held by the Attorney General to exclude from 
the application of the law all contracts for buildings for which ap
propriations had been made in full before June 19, 1912, and also 
contracts for buildings for which the limit of cost had been fixed 
by law and the Secretary of the Treasury had been authorized to 
enter into contracts up to that limit of cost prior to June 19, 1912, 
'although the appropriation had been only partially made prior to 
that time.

In a later opinion (Apr. 19, 1913, 30 Op., p. 150), in reply to an 
inquiry of the same official as to contracts where the limit of cost 
had been made prior to the date of the enactment of the eight-hour 
law, and the limit of cost was extended subsequent to that date, not 
necessitating a new contract, but a modification of an existing con
tract, it was held that it was not required to incorporate the stipu
lation of compliance with the eight-hour law set forth in the act of 
June 19, 1912, in such modification. The same view was taken of a 
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3 4 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

case in which the limit of cost wag extended subsequent to June 19, 
1912, for projects which had been appropriated for and limit fixed 
by prior legislation, but no contracts thereunder had been made. 
Attention was called, however, to the fact that the act of June 19, 
1912, in no way superseded or modified the provisions of the act of 
August 1, 1892, so that it still applied to work done on public build
ings no matter when the appropriation therefor may have been 
made.

E ig h t-H o u r Law — Supplies fo r  P rin tin g  and Binding— Ad
vance Sheets, 30 Op.y page 21± ( / an. 21,1913) .— A n  inquiry from the 
Public Printer relating to the application of the act o f June 19, 1912 
(37 Stat., 137), enumerated various articles used in the Government 
Printing Office, as leathers, cloth, colors, ink, gold leaf, etc.; also the 
reproduction o f maps, etc., by lithographing, photoengraving, or 
other processes, and the purchase of machinery, the inquiry being 
addressed to the point whether or not this material must be purchased 
from firms observing the eight-hour law. The reply o f Attorney 
General Wickersham was based on a consideration o f the second sec
tion of the act in question, which provides that “ for the purchase of 
supplies by the Government, whether manufactured to conform to 
particular specifications or not, or for such articles or materials as 
may usually be bought in open market, except armor and armor plate, 
whether made to conform to particular specifications or not,” the pro
visions of the act were not applicable. Reference was made to an 
opinion addressed to the Secretary o f the Navy, in which the same 
law was construed. (29 Op., p. 529; Bui. 112, p. 35.) The debates 
in the House when the act in question was under consideration were 
quoted from to a considerable extent, and the opinion concluded:

It will be seen from this that the intent of the exceptions under 
consideration was to exclude from the operation of the act all ordi
nary contracts of the Government, including within the act only 
those contracts of a character which will permit the contractor, as a 
practical matter, to adjust his plant or force to the basis of an eight- 
hour workday, and thus, on the one hand, render the law effective 
and, on the other, allow the Government the benefit of large, open 
competition in the letting of contracts.
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DECISIONS OF COURTS AFFECTING LABOR.
DECISIONS UNDER STATUTE LAW.

A ntitrust L aw — E xem ption  of L abor O rganizations— Consti
tutionality—State v. Coyle et cd., Criminal Court of Appeals of 
Oklahoma (Mar. 1, 1913), ISO Pacific Reporter, page 316.—This was 
a proceeding by the State against certain defendants for a violation 
of the antitrust law, sections 8800 to 8819 of the Compiled Laws of
1909, the offense consisting in an alleged combination to control the 
cotton market. Section 4042 of the Compiled Laws provides that 
agreements, combinations, or contracts by or between two or more 
persons for the doing or not doing of acts in furtherance of trade 
disputes shall not be considered as a restraint of trade or commerce, 
which section the court held “ was intended to and does constitute a 
part of the antitrust law itself.” The point in the case of interest 
from the standpoint o f labor is the contention that this exemption 
of labor combinations is unconstitutional as discriminating between 
classes of citizens, and not affording the equal protection of the laws 
which the Constitution of the United States guarantees. This con
tention the court rejected, Judge Furman, speaking for the court, 
saying:

A  careful consideration of this matter will show that the conten
tion of counsel for appellees is not tenable. It must be conceded 
that the legislature has the right and power to make reasonable 
classifications with reference to any proper subject of legislation. 
The assumption of counsel for appellees is that the rights of capital 
are equal to the rights of labor. Good morals do not sustain this 
assumption. While labor and capital are both entitled to the pro
tection of the law, it is not true that the abstract rights of capital 
are equal to those of labor, and that they both stand on an equal 
footing before the law. ̂  Labor is natural; capital is artificial. Labor 
was made by God; capital is made by man. Labor is not only blood 
and bone, but it also has a mind and a soul, and is animated by sym
pathy, hope, and love; capital is inanimate, soulless matter. Labor is 
the creator; capital is the creature. But if  we concede that the 
assumption oi counsel for appellees is well founded, and if  we arbi
trarily and in disregard of good morals place capital and labor upon 
an absolute equality # before the law, another difficulty confronts 
them. Capital organizes to accomplish its purposes. Then, accord
ing to their own logic, it would be a denial of equal rights to labor 
to deny to it the right to organize and act without a breach of the 
peace to meet the aggressions of capital.
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3 6 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

We therefore hold from either view that the provisions of section 
4042 constitute a reasonable classification such as the legislature had 
the right to make, and that the antitrust law of Oklahoma does not 
on this account violate the clause of the Constitution of the United 
States which guarantees equal protection to all of the citizens of the 
United States. We deny that trusts and monopolies are entitled to 
protection as citizens of the United States.

B la c k listin g — Clearance Cards— R e fu sa l to  F u rn ish  S ta tu 
tory  L e tte r— D a m a g e s—St. Louis dk S. F. R. Co. et al. v. Fitz- 
martin, Supreme Court of Oklahoma {Nov. 18, 1913), 136 Pacific 
Reporter, page 764*—Thomas Fitzmartin sued the company named 
for damages for its alleged refusal to furnish him with a service 
letter in accordance with the provisions of section 4056 o f the Com
piled Laws of Oklahoma o f 1909. This statute directs employers, 
on request of their employees, to furnish a letter stating the cause 
of discharge. Fitzmartin had been dismissed on account o f his 
failure to watch the freight train on which he was conductor so as 
to prevent burglary from its cars. A few days after his discharge he 
had received a service letter stating the nature of his employment, its 
duration, and including the words “ Reasons for leaving service, 
discharged.” He retained this from November 2, 1908, until July,
1909, when he requested a service letter in terms complying with the 
statute referred to. This the company agreed to furnish i f  he would 
return the one which they had previously given him. Further 
communications were exchanged, until action was brought in the 
superior court of Oklahoma County for damages for the injury 
suffered by Fitzmartin by reason of the company’s failure to fur
nish the requested paper. Judgment was rendered in Fitzmartin’s 
favor in the amount of $10,000, from which the company appealed, 
securing a reversal o f the judgment of the court below. The posi
tion o f the court and its conclusions are set forth with sufficient 
clearness in the official syllabus, which reads as follows:

Where plaintiff, a freight-train conductor, at the time he was 
discharged from such service o f defendant for failure to prevent, by 
watching, the burglary of a car in his charge, has passed the age 
limit at and after which employment is not obtainable with most 
railway companies; where, within three weeks thereafter, in response 
to plaintiff’s request to be reinstated with pay for all time lost, de
fendant offers to reinstate him without such pay, and renews such 
offer nearly three months after such discharge; where plaintiff de
clines such offer, and makes no proof of effort to find employment 
which his age would not prevent, or where there is a vacancy, and 
only made one application for employment before demanding, more 
than eight months after his discharge, a service letter showing cause 
of said discharge (under section 4056, Comp. Laws 1909), and an
other application a few days before he commenced this action, which 
was about a month after demanding such letter, where a service
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letter, in conformity with contract antedating enactment of said 
section 4056 and omitting statement of cause of his discharge, is by 
defendant issued to plaintiff immediately after such discharge, 
which letter plaintiff retains, and, until said demand under said 
section 4056, without objection thereto; where defendant, without 
oppression, fraud, or malice, refuses to give such second letter; and 
where there is no evidence that such second letter would have been of 
actual value or benefit to plaintiff—not more than nominal damages, 
if any could be recovered by plaintiff against defendant because of 
such refusal.

Where a discharged employee of a railroad company immediately 
after discharge receives and, without objection thereto, retains for 
more than eight months a service letter, in conformity with his con
tract with the company, whereupon he demands another service let
ter, conforming to the provisions of the statute cited in the preceding 
paragraph, and the company offers to comply with his demand upon 
condition that he first surrender the contract letter, which he re
fused to do, but offers to surrender it upon condition that the stat
utory letter be first given him, defendant may rightfully refuse to 
issue such statutory letter.

Neither the contract nor the statute, to which reference is made 
in the foregoing paragraph, contemplates that a discharged con
ductor shall, at the same time, be entitled to have more than one 
scrvice letter on account of a single discharge.

B lacklisting— Statem ent of Cause of D ischarge— Constitu
tionality  of S tatute—St. Louis Southwestern Railway Company 
of Texas v. Griffin, Gourt of Civil Appeals of Texas (Feb. 12,1913), 
151̂  Southwestern Reporter, page 583.—Thomas A. Griffin was dis
charged from the service of the company named in July, 1910, after 
two months’ service as a section foreman. A  statute of Texas, 
chapter 89, acts of 1909, requires the giving of a service letter or 
clearance card stating truthfully the cause of the discharge of a 
workman from railway service. On his request Griffin was given a 
letter reading as follows:

This is to certify that Thomas A. Griffin has been employed in the 
capacity of section foreman at Renner on the St. Louis Southwestern 
Railway Company of Texas from May 9, 1910, to July 18, 1910. 
Discharged for not distributing work properly and inability to sur
face and line track. Previous record, March 25, 1910, to April 1,
1910, assistant extra gang foreman. Resigned. Services satisfactory.

Griffin claimed that this statement was false and malicious; that 
he had rendered satisfactory service through several years of expe
rience as foreman and was able to and did render satisfactory work 
to his employers; and that the discharge was due to an altercation 
with the roadmaster. Suit was brought to recover damages in the 
district court of Dallas County, and judgment was rendered in his 
favor in the amount of $500. .The company thereupon appealed,
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3 8 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

maintaining that the law was unconstitutional and that the facts war
ranted the discharge, and that in any case the furnishing of the paper 
was an attempt in good faith to comply with the statute, and if there 
had been a mistake in judgment on the part of the assistant road- 
master furnishing the letter the company was not liable therefor. 
The court of appeals considered all points, dwelling at length on the 
question of constitutionality, sustaining the law and affirming the 
judgment of the court below.

Judge Moursund delivered the opinion of the court, first stating 
the facts and citing the statute. He then took up the contention 
that the statute contravened the provisions of the State constitution 
guaranteeing freedom of speech, citing Wallace v. Railway, 94 Ga. 
732, 22 S. E. 579 (see Bui. No. 2, p. 201), in which a statute of Georgia 
of like intent with the one under consideration was held to be uncon
stitutional ; also the case of Atchison, T. & S. F. Ry. Co. v. Brown, 
80 Kans. 312, 102 Pac. 459 (see Bui. No. 84, p. 416), in which the 
Supreme Court of Kansas held a similar law of that State unconsti
tutional. These courts said that “ Liberty of speech and of writing 
is secured by the Constitution, and incident thereto is the correlative 
liberty of silence, no less important or less sacred; ” and that “ It 
would seem that the liberty to remain silent is correlative to the 
freedom to speak. I f  one must speak, he can not be said to freely 
speak.” The Texas statute had also been considered in the court of 
civil appeals (Railway v. Hixon, 126 S. W. 338), and, further, in the 
supreme court of the State (137 S. W. 343; see Bui. No. 96, p. 779). 
Continuing his discussion on the various points raised, Judge 
Moursund said:

Modern business conditions are such that by means of corporations 
vast business enterprises are carried on requiring the employment of 
many persons and having many different details, the proper attention 
to which is necessary for the success of the business. The execution 
of these details requires in many instances special knowledge and 
qualifications. When a man has qualified himself for a particular 
avocation, if  he be deprived of the privilege of exercising such avoca
tion, great injury is inflicted upon him and those dependent upon 
him. When customs have grown up which permit this to be accom
plished unjustly, it becomes necessary for the legislature to take steps 
xor the protection of the large portion of its citizens whose rights are 
jeopardized by such customs.

Our legislature, in the law now being considered, sought to prevent 
such injustice. Section 4 of the law prevents secrecy by providing 
that, if  any information is given to any corporation calculated to 
prevent any person from getting employment, such corporation upon 
demand shall furnish the employee with a copy thereof. Section 5 
provides that, after failing to give an employee a statement of the 
cause of his discharge, it shall be unlawful to furnish such informa
tion to some other corporation. But these provisions alone would be 
ineffective under the customs which have grown up. Corporations,
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having inaugurated a custom to furnish other corporations with in
formation concerning their ex-employees, would, of course, decline 
to give information after refusing the employee a statement; but such 
refusal would of itself be sufficient to apprise the other corporation 
of the fact that the first corporation had declined to give the employee 
a statement. Under such circumstances, it would naturally be in
ferred that the employee had severed his connection with his em
ployer under circumstances reflecting discredit upon him. I f  he be 
discharged because of dislike of him by one of his superiors, the 
impression nevertheless would prevail that he had been discharged 
for adequate cause. The failure to give a statement, taken in con
nection with the customs, may amount to a misrepresentation as in
jurious as a spoken or written misrepresentation. In addition, it 
may be more unjust than a written or verbal misrepresentation be
cause the employee will not know what to meet, while he would have 
a chance to disprove a false statement brought to his knowledge. 
Section 3 meets this objection by requiring the corporation upon writ
ten demand to furnish a true statement, in writing, of the reasons 
for his discharge, or, if he voluntarily left its service, then a state
ment to that effect. This prevents silence in those cases in which 
silence would amount to a misrepresentation, and of course prohibits 
an active misrepresentation by requiring the truth. When the true 
cause is given, no matter how injurious the statement may be, no 
liability attaches. I f  freedom of silence be a necessary correlative of 
freedom of speech, then, the freedom of speech being subject to abuse, 
the freedom of silence may also be subject to abuse, as shown by 
cases of fraud. The legislature may enact statutes preventing abuse 
of the freedom of speech, and the necessary correlative follows that 
it may enact laws preventing, the abuse of the freedom of silence.

We hold that the law being considered is not in violation of the 
constitutional guaranty of freedom of speech.

The next contention earnestly presented by appellant is that the 
law contravenes the nineteenth section of the bill of rights of the 
constitution of Texas, and the fourteenth amendment of the Consti
tution of the United States, in that it deprives appellant of privi
leges, liberty, and property without due process of law. Appellant 
says that the giving of a service letter is a part and parcel of the 
contract of employment and discharge of employees, that such con
tract is a private contract, and one which the legislature can not 
interfere with. It is to be borne in mind that this law does not 
interfere with the employer’s right to employ and discharge as he 
pleases, for any or no reason, but merely requires, after the .relation 
has terminated, that upon demand a true statement be furnished of 
the reason for the severance of the relation of employer and employee. 
Appellant says that the law means that the railroad company is re
quired to speak the truth as the jury afterwards finds the truth to be; 
that if  the cause is not stated in accordance with the opinion of the 
12 jurors the company is held liable. We must assume that if the 
railroad company states the truth it will have some evidence to sub
stantiate its statement. It is true that if there is a conflict the jury 
can pass upon the weight to be given to the evidence, and it is also 
true that the jury may err and accept testimony as true which is un
true and perpetrate injustice; but the same may be said of any law

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 3 9

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis 



under which facts are submitted to a jury. There must be some 
tribunal to pass upon the truth or falsity of the statement, and, when 
the matter is determined as all other matters of litigation, appellant 
can not be heard to complain.* It is also to be borne in mind that ap
pellant is not required to try an employee before discharging him, 
and state its conclusion as to his guilt or innocence in his service let
ter. It can discharge for no cause whatever, and, if  it discharges a 
man upon receipt of information or evidence that he has indulged in 
intoxicants, it Is not necessary that it should state that he was drunk. 
So, again, if  it receives information that an engineer failed to sound 
the whistle at a crossing, it need not state that he failed to sound the 
whistle. In either event, the statement can be based upon the actual 
knowledge or information possessed.

However, to the extent that it adds to every contract between a 
corporation employer and the employees a clause entitling the latter 
to a service letter stating the true reason for the termination of the 
contract between them, it may be said that the law interferes with 
the liberty of the corporation to make contracts with respect to its 
business. While it would ordinarily appear that corporations would 
be subject to restrictions that an individual would be free from, yet, 
in so far as the fourteenth amendment is concerned, a corporation 
has been ruled by the Supreme Court of the United States to be a 
person. Nevertheless, every interference with the right of contract 
is not interdicted^ and we think there is authority for upholding this 
statute without justifying the same upon the ground that it is a 
legitimate exercise of the police power. (Knoxville Iron Co. v. 
Harbison, 183 U. S. 15, 22 Sup. Ct. 1 [Bui. No. 40, page 619].) We 
are also of the opinion that under the authority of the case just cited, 
as well as the decisions of our supreme court, the law can be sus
tained as a valid exercise of the police power.

In this case we consider the rights of a very large part of our 
population, and, in so far as the employees of public service corpora
tions are concerned, a portion of our population upon whose services 
in their avocations the public generally depends largely for con
veniences and privileges. To prevent dissatisfaction among such 
employees by reason of injustice in the nature of the fraudulent pre
vention of their plying their avocation is a matter of deep concern 
to the public generally. In all contests between such employees and 
their employers, the public, as a general rule, suffers equally with 
the participants in the struggle. Appellant, in its brief, states that 
in 1908 there were nearly 60,000 railroad employees in Texas. This 
class of employees alone constitutes a considerable portion of our 
population, to say nothing of the many other employees of corpora
tions, and this law, while designed primarily to protect the employee 
from injury in the nature of a fraudulent deprivation of his avoca
tion, inures to the benefit of the public generally by protecting de
sirable employees in the pursuit of their avocation, and the more 
efficient the employees are who serve public service corporations, the 
more safely and efficiently will the public be served. Laws requiring 
all corporations to pay their employees their wages semimonthly 
have been upheld as a legitimate exercise of the police power in 
several of the States. (State v. Railway Co., 242 Mo. 339,147 S. W. 
118, and cases therein cited [Bui. No. 80, p. 114].)
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The law now being considered “ is intended and well calculated to 
promote peace and good order, and to prevent strife ” between em
ployees [employers] and those organizations of labor authorized to be 
incorporated under the Acts of 1899, page 262. We believe that, 
under the opinion of our supreme court, we are not only authorized 
but required to hold that the blacklisting law deals with a subject 
proper to be dealt with under the police power, and we have already 
expressed our opinion that it is not an unreasonable regulation in so 
far as it requires the service letter to be given.

The next contention urged by appellant is that the blacklisting law 
denies to the railroad company the equal protection of the laws, in 
that the corporation, or receiver of the same, is required to do some
thing which the individual employer is not required to do. In other 
words  ̂ employees of corporations, or receivers of corporations, are 
entitled to a service letter, while employees of persons, partnerships, 
and joint-stock companies are not entitled to one. Attention is also 
called to the fact that competition may exist between corporations 
and others, and one would carry a burden from which the other is 
relieved.

The right to classify persons with respect to legislation is recog
nized by all courts, and it is agreed that the same shall not be arbi
trarily done, but shall be based upon reason.

In the case of Railway v. Paul, 173 U. S. 402, 19 Sup. Ct. 419, 43 
L. Ed. 746, the court upheld an act bjr the Arkansas Legislature re
quiring railroad companies to pay their employees when discharged 
their unpaid wages, or the same should continue at the same rate, not 
exceeding 60 days, until payment was made. Considerable stress was 
laid upon the constitutional provision of said State providing that a 
charter of incorporation could be revoked whenever in the opinion of 
the legislature such charter was injurious to the citizens of the State. 
It was held that this reservation of right to revoke authorized an 
amendment; the court saying: “ This act was purely prospective in 
its operation. It did not interfere with vested rights, or existing 
contracts, or destroy, or sensibly encroach upon, the right to contract, 
although it did impose a duty in reference to the payment of wages 
actually earned, which restricted future contracts in the particular 
named.”

In the case of State v. Missouri Pac. R. R. Co., supra, the Supreme 
Court of Missouri held a law constitutional which required the semi
monthly payment of wages by all corporations doing business in the 
State, such law being held a valid exercise of the police power, and as 
not an arbitrary classification because there is a difference between cor
porate employers and individual employers in the extent of liability 
of those engaging in the business, and the laborer has better facilities 
for knowing the financial status of the individual employer, and the 
latter in general ceases an unprofitable business more readily than a 
corporation conducted by agents.

Corporations are granted certain privileges which are considered 
valuable, and regulations can be made in the nature of limitations 
under which they must conduct business, and even after the charter is 
issued they have no vested right in the laws remaining the same with 
respect to the conduct of their affairs. It therefore appears reason
able that for purposes of legislation they may be dealt with as a
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4 2 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

class to themselves, and be restricted to exact only an equality of 
legislation as between themselves. This doctrine appears to have 
been approved in the case of Arkansas Stave Co. v. State (Ark.) 125 
S. W. 1005 [Bui. No. 88, p. 890].

It is also contended that the blacklisting law is in violation of the 
State and Federal Constitutions in regard to unreasonable searches 
and seizures. We consider it obvious that the said constitutional pro
visions are not violated by this law. Reports and statements are fre
quently exacted by law, upon which liability may arise if false, so 
in this case, unless a true statement is made, the corporation is liable 
to fine and to the payment of damages.

We have carefully considered the questions relating to constitu
tionality of the blacklisting law, and have made such discussion of 
same as we deemed the questions entitled to receive, and bearing in 
mind the rules for construing laws attacked upon the grounds of un
constitutionally, as clearly and ably enunciated in the case of Brown 
v. City of Galveston, 97 Tex. 9, 75 S. W. 488, we conclude, as did 
the fifth court of civil appeals, that it is our duty to uphold the 
statute, although feeling that some of the questions are so close that 
judges may well differ in regard to the same.

The evidence in the case was then considered, also the account of 
the altercation which Griffin charged was responsible for his dis
charge. As to this the court said:

I f  the testimony of Green [the assistant roadmaster] was taken as 
absolutely true, appellee, of course, would have no case, and appel
lant claims the same is uncontradicted to the extent at least that 
from his standpoint the reasons for appellee’s discharge are true. 
There could, of course, be no direct contradiction of such evidence; 
but when the evidence indicates that during all the time appellee 
was employed there Green never once called his attention to his sup
posed deficiencies, and Green will not deny the conversations appellee 
testifies to, the jury has a right to doubt whether he really dis
charged appellee for the reasons given by him. Green’s memory was 
very good except on the question whether he ever told appellee any
thing about net doing his work right, and on the question whether 
he told appellee his work was satisfactory. The jury had the witness 
before them, and where there were circumstances inconsistent with his 
testimony, he being an interested party, they could disregard the 
same.

And concluded:
We find that there was evidence from which the jury could find 

that the statement given appellee was untrue, and that same was not 
made fairly, honestly, and in good faith.

B u ilding R egulations— Guarding Open S h a fts— C on stitu tion 
a lity  o f S ta tu te — Chicago Dock <& Canal Co. v. Fraley, United 
States Supreme Court (May H6,1913), 33 Supreme Court Reporter, 
page 715.—This was an action by Katherine Fraley, as administra
trix, to recover damages for the death of one Claffy while employed 
in the construction of a large building in the city of Chicago. The
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action was based on the negligence of the employer in failing prop
erly to guard the shafts and openings used for elevating machines 
or hoisting apparatus in the construction of buildings. (Laws of 
1907, page 312.) judgment was in the plaintiff’s favor, the jury 
awarding $10,000 damages, of which the court required $2,500 to be 
remitted. The supreme court of the State affirmed the judgment of 
the court below, sustaining the award of $7,500 damages. The com
pany secured a writ of error to review the judgment of the supreme 
court, maintaining that the act in question was unconstitutional as 
denying the equal protection of the laws, since it was based upon 
minute rather than general distinctions, not bringing all those in 
substantially the same position and circumstances within its pur
view, since it required openings for hoisting and lowering materials 
used in construction to be guarded while not making a similar pro
vision for stairways and elevator shafts, counsel contending w that in 
a case like this use can not be made the test. Danger is the thing.” 
The Supreme Court, speaking by Justice McKenna, sustained the 
law as constitutional and affirmed the judgment of the courts below, 
saying:

That danger is the test may be conceded, but there may be de
grees of it, and a difference in degree may justify classification. 
(Mutual Loan Co. v. Martell, 222 U. S. 225, 32 Sup. Ct. Rep. 74.) 
Who is to judge of the danger,. whether absolutely considered or 
comparatively considered? Is it a matter of beliei or proof? I f 
of belief, we should be very reluctant to oppose ours to that of the 
legislature of the State, informed, no doubt, by experience, of condi
tions, and fortified by presumptions of legality, and confirmed, be
sides, by the opinion of the supreme court of the State. (Laurel Hill 
Cemetery v. San Francisco, 216 U. S. 358, 30 Sup. Ct. Rep. 301; 
Adams v. Milwaukee, 33 Sup. Ct. Rep. 610.) I f  of proof, there is 
none in the record. There are assertions by counsel, and consider
ing alone the openings necessary for hoisting machinery and the 
openings for stairs and other openings, an employee or materials can 
be imagined as falling through one of them with the same ease as 
he or the materials can through the others. But other things must 
be taken into account. The setting of the openings must be consid
ered, the varying relations of the employees to them, and other cir
cumstances. The legislation can not be judged by abstract or theo
retical comparisons. It must be presumed that it was induced by 
actual experience, and New York, it is said, has been induced by a 
like experience to enact like legislation. I f  it be granted that the 
legislative judgment be disputable or crude, it is, notwithstanding, 
not subject to judicial review. We have said many times that the 
crudities or even the injustice of State laws are not redressed by the 
fourteenth amendment.

The law may not be the best that can be drawn, nor accurately 
adapted to all of the conditions to which it was addressed. It may 
be that it would have been more complete if it had gone further and 
recognized and provided against the danger that all uninclosed
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4 4 BULLETIN OF THE BUREAU OF LABOR STATISTICS,

openings in a building might cause, and should not have distin
guished between hoists inside of a building and those outside; but 
we do not see how plaintiff in error is concerned with the omissions. 
It is not discriminated against. All in its situation are treated 
alike. What the statute enjoins, it enjoins not only of plaintiff in 
error, but of all similarly situated. What it does not enjoin, plain
tiff in error can not complain of. “ The Constitution does not re
quire that all State laws shall be perfect, nor that the entire field 
of proper legislation shall be covered by a single enactment.” 
(Rosenthal v. New York, 226 U. S. 260, 271, 33 Sup. Ct. Rep. 27.)

C ivil Service— “ D a y  Laborer ”— Rem oval from O ffic e — State 
ex rel. Cole v. Coates et al., Supreme Court of Washington (June 
10y 1913), 132 Pacific Reporter, page 727.— This case involved the 
consideration of a provision of the civil-service regulations o f the 
city o f Spokane. Thomas Cole brought proceedings in quo warranto 
to secure his restoration under the civil-service regulations to a posi
tion from which he had been dismissed by the commissioner o f public 
works. Judgment had been in his favor in the court below, which 
action was affirmed on appeal. It  appears that Cole had held the 
position of crosswalk foreman from July, 1909, to March, 1911, at 
a monthly salary of $80 per month, and that on A pril 1 Cole was 
dismissed and his successor appointed at a rate of $3.25 per day. 
The judgment involved the restoration of Cole to his position and 
payment for the loss of salary. The views of the court are set forth  
in the concluding paragraph of its opinion, which was delivered by 
Judge Fullerton:

The provisions of the city charter applicable to the question in
volved are set forth in State ex rel. Powell v. Fassett, 69 Wash. 555, 
125 Pac. 963. From an examination of these provisions it will be 
observed that the only employees of the city subject to removal with
out cause being shown for such removal are day laborers. It will 
be observed, also, that prior to the change in the method of com
pensating the services performed by the relator (recited in the sixth 
finding of fact quoted) the position held byv the relator was plainly 
not that of a day laborer. A  day laborer is one whose engagement 
to labor is but a day long (13 Cyc. 264), while this position had the 
attribute of permanency. As shown by the record it has now existed 
for a longer period than two years, and still continues to exist.

Did the change in the method of compensating for the services 
change the nature of the employment ? We think not. The employ
ment is still continuous, and this fact, rather than the manner by 
which it is compensated fixes its nature.

C o n s p ir a c y  i n  R e s t r a in t  of  T rade— A n t it r u s t  Law — B o y 
cotts— M on o p o l ie s—Hale et al. v. Hatch & North Coal Co. et al., 
United States Circuit Court of Appeals (Apr. H, 1913), 20 ̂  Federal 
Reporter, page 433.—This case is not one affecting labor, but con
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strues and applies the antitrust law of July 2, 1890 (26 Stat., 210), 
in respect of a combination of coal dealers to procure the boycotting 
of a competitor. Hale was a coal merchant in the city of Hartford, 
Conn., and had built up a considerable trade, incurring the displeas
ure of other local dealers, who combined to prevent the transac
tion of business by him. On account of the resulting injury, Hale 
sued under the provisions of the law cited to recover threefold dam
ages. The District Court of the United States for the District of 
Connecticut had given judgment against him, which judgment was in 
the court of appeals reversed. The facts of the case and the conclu
sions of the court are set forth in the following quotation from its 
opinion as delivered by Judge Ooxe:

The defendants were coal dealers of Connecticut, having a place of 
meeting at Hartford where they frequently met. The plaintiff had 
built up an increasing business and had received a contract to supply 
the city with coal, for which he had underbid the other dealers. 
Soon thereafter he found it impossible to get coal from wholesale 
dealers, who not only refused to supply him, but in one instance, at 
least, canceled an order already accepted. Parties to the alleged 
conspiracy endeavored to persuade dealers outside of Hartford not 
to furnish him with coal. Other parties endeavored to persuade him 
to join the combination. The final result was that tjie plaintiff was 
forced into bankruptcy.

During the comparatively short period in which Hale had been en
gaged in buying and selling coal he succeeded in building up a flour
ishing and steadily increasing business until he was successful in pro
curing the contract with the city in competition with the defendants. 
Then his troubles began; difficulty after difficulty confronted him, 
obstacle after obstacle was placed in his path; the result being, as 
before stated, failure and bankruptcy. We have, then, a successful 
and growing coal business destroyed. A  large number of local 
dealers whose interests were hostile to those of Hale. Inability on 
Hale’s part to purchase coal except at ruinous prices..

In looking for the causes responsible for Hale’s ruin, we naturally 
turn to those persons who were being injured by his success, viz., the 
local coal dealers of Hartford. It appears that they rented a room in 
the Hartford Trust Co. building where they held meetings, 
that they met there and elsewhere under circumstances indicating 
secrecy. It also appears that several of the members openly ex
pressed the opinion that Hale’s conduct was demoralizing the 
price of coal in Hartford. One of the witnesses testified that the 
secretary of the Hartford Coal Dealers’ Association, and a defend
ant, stated to the witness that “  they had an association that was 
holding up the price of coal; and that everybody was in it with the 
exception of Mr. Hale.”

Without considering the entire testimony which points to the de
fendants, or some of them, as the parties responsible for the destruc
tion of Hale’s business, we think enough has been stated to make it 
clear that the question was one of fact which should have been sub
mitted to the jury. It is true that the evidence is to a large extent
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4 6 BULLETIN OP THE BUREAU OF LABOR STATISTICS.

circumstantial. The defendants did not write out and formally pass 
a resolution declaring that Hale was demoralizing the trade by sell
ing at lower prices than the association deemed reasonable and that, 
therefore, they would not deal with him themselves or with any 
wholesaler who sold him coal. Conspirators do not work in this way. 
They do not advertise their purpose openly, their methods are secret, 
sinister and clandestine. It is rare, indeed, that a conspiracy is 
proved by direct evidence. In a vast majority of cases circumstantial 
evidence is relied on. Such evidence is as efficacious as direct if  it 
establishes the proposition that the defendants, or some of them, had 
a common purpose to violate the law which they succeeded in 
accomplishing. (Marrash v. United States, 168 Fed. 225, 229, 98 
C. C. A. 511.)

The jury might have found that the combination and conspiracy 
alleged in the complaint existed; they might have found that there 
was a secret organization of Hartford dealers to keep up prices and 
to boycott those who did not enter the organization. Had they so 
found their verdict could not have been set aside as contrary to the 
evidence. It matters not whether the evidence was strong or weak, 
it is sufficient that the jury was justified in finding that it established 
the alleged conspiracy. It can not be held as matter of law that the 
plaintiff failed to make a case.

Contract of E m ploym ent— F raudulent B reach— E vidence—  
Sheffield v. State, Court of Appeals of Georgia {July 8, 1913), 78 
Southeastern Reporter, page 828.—Ed Sheffield was convicted of 
violating the “ labor contract law ” of Georgia in the city court of 
Jackson and brought error. The court of appeals reversed the judg
ment of the court below on the ground that the contract was not suffi
ciently definite. The statute in question (p. 90, Acts of 1903, secs. 
715, 716, Penal Code of 1910) makes liable as for cheating or swin
dling the person who procures advances of money or other thing of 
value on a contract for services with the intent not to perform the 
services contracted for to the loss or damage of the hirer. The par
ticularity with which the contract must be formulated is indicated 
in the following syllabus prepared by the court:

To authorize a conviction under the act of 1903 ( Acts 1903, p. 90), 
the evidence must show a contract of service, distinct and definite as 
to all essential terms, such as the time when the contract is to com
mence and terminate, the amount of wages to be paid, how the la
borer is to work, whether by the day, week, month, or year, where he 
is to work, and the kind and character of the work to be performed.

A  verbal contract alleged to have been made in March, 1912, by 
which the laborer agreed “ to work for the prosecutor from January 
1,1913, to July 1,1913, at $20 per month,” is too indefinite as to some 
of the essential terms, such as the place where the work was to be 
done and the kind and character of the work to be performed, to 
be the basis o f a prosecution for cheating and swindling under the 
above-mentioned act.
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C o n t r a c t  o f  E m p l o y m e n t — F r a u d u l e n t  B r e a c h — E v id e n c e —  
I n d ic t m e n t —Thom v. State, Court of Appeals of Georgia (June 
25,1913), 78 Southeastern Reporter, page 853.—Sam Thom was con
victed in the city court of Millen of violating the same act as noted 
in the Sheffield case above. The case was brought to the court of ap
peals on error and reversed. The points of law are set forth in the 
following syllabus prepared by the court:

An indictment charging a violation of the “ labor contract act ” of 
1903 (Penal Code 1910, sec. 715), is demurrable, where it alleges that 
the wages contracted to be paid to the defendant were to be half of 
the crop made by him as a cropper, but fails to allege the kind or ex
tent of the crop to be planted and fails to identify and locate the par
ticular parcel of land which he was to cultivate. In an indictment 
charging this offense, a distinct and definite contract o f service must 
be alleged, and the allegations must be sufficiently full to enable the 
accused to defend the charge.

The evidence was insufficient to authorize the conviction of the 
accused. It is essential to conviction of the offense of cheating and 
swindling, under the labor contract act (Pen. Code 1910, sec. 715), 
that it be made to appear that the failure of the accused to carry out 
his contract was without good and sufficient cause; and the State, in 
the present case, failed to carry that burden. So far as appears, the 
accused may have had good and sufficient cause for not performing 
the contract; and the mere failure to perform does not raise the pre
sumption that he failed to comply with his contract without a cause, 
or good and sufficient cause.

The decision was made on a demurrer to the indictment being over
ruled, following which Thorn moved for a new trial, which motion 
was also overruled, so that the case did not reach the jury. A  point 
not fully developed in the demurrer is discussed in the following 
quotation from the opinion of the court as delivered by Judge 
Russell:

The failure to perform the services or return the money is pre
sumptive evidence of an undisclosed intent to defraud only when it 
appears that there was no good and sufficient cause why the contract 
was not performed. And hence, to complete its presumptive case, 
the State must show that there was no good reason why the contract 
was not performed, or, in default thereof, that there was no good 
reason why the accused did not return the money advanced to him. 
Without this proof the State’s case is incomplete, because the prosecu
tion has not created the evidentiary presumption necessary to rebut 
the presumption of innocence. Presumably the accused had good and 
sufficient cause. It is only after the State has made it appear that 
there was no sufficient cause, nor any good reason, why the accused 
did not perform his contract, or else return the money, that the State 
has made even a prima facie case. In the present instance the# de
fendant. in his statement at the trial, gave a reason which the jury 
might have adjudged sufficient; and this statement was not denied by 
the prosecutor.

Judgment reversed.
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C on tract o f  Em ploym ent— F rau d u len t B reach— P en a lties—  
In v o lu n ta ry  Servitude— C o n stitu tio n a lity  o f  S ta tu te — State v .  
Armstead, Supreme Court of Mississippi {Feb. 17, 1918), 60 South
ern Reporter, page 778.— Mose Armstead was charged with violating 
section 1147 o f the Code of 1006, State of Mississippi. This section 
requires a person who has contracted in writing as a laborer, renter, 
or share cropper for a period not exceeding one year, and who 
leaves his employment or the leased premises before the expiration 
of his contract without the consent of the employer or landlord, to 
give notice of such contract to any second person with whom he may 
make a contract for service. Failure to do so is a misdemeanor, 
punishable by a fine of not exceeding $50. The circuit court of 
Panola County had held this statute to be unconstitutional as an 
arbitrary and unwarranted interference with the constitutional 
rights of citizens to make and terminate contracts. On appeal, this 
view was upheld by the supreme court. The court cited the de
cision of the Supreme Court of Alabama in considering a similar 
statute in the case of Toney v. State (141 A la., 120; 37 So., 332; see 
Bui. No. 57, p. 684). The case of Bailey v. Alabama (219 IT. S., 219;
31 Sup. Ct., 145; see Bui. No. 93, p. 634), was also quoted from. F ol
lowing the citation, Judge Beed, speaking for the court, said:

After a careful consideration of the law as announced by the courts 
of the States and of the Nation, we are forced to conclude that the 
statute before us, section 1147 of the Mississippi Code of 1906, is in 
violation of the Constitution of Mississippi and of the United States, 
that the effect of the law will be to force citizens into involuntary 
servitude, that his rights to contract will be restricted, and that his 
privileges and immunities will be abridged. The legislature, when 
enacting the law, doubtless believed that they were presenting a 
wise and necessary provision for the purpose of requiring the fickle 
laborers in our cotton country to reasonably observe their contracts. 
We are fully aware of the situation regarding the uncertainty of 
plantation croppers, tenants, and employees fulfilling their agree
ments. We can understand how this statute might be very helpful 
to the successful operation of a planting enterprise. We appreciate 
the motives of our lawmakers in passing the act, and we are in 
sympathy with their effort in so far as it purposes to make more 
stable labor conditions on our Mississippi farms. However, over 
and against this is the more important question of protecting the 
liberties and rights of the citizen. To permit an abridgement in this 
instance might lead to a more extended and serious interference. We 
must look at the general principles involved. They can not be con
fined to this State. They can not be applied only to farm laborers. 
They are applicable to all American citizens. Through the provi
sions of the constitutions they are intended to safeguard him in his life 
and liberty and the reasonable enjoyment and use of his property.

There is no necessity by reason of the general welfare of the pub
lic sufficient to require that the rights of the individual shall yield, 
in this case, to the rights of the public. The police power of the

4 8  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis 



State may be broad, but it can not rise above the constitution. It 
can not justify the enactment of a law which amounts to an arbitrary 
and unwarranted interference with the rights of the citizens which 
are guaranteed by the Constitution. The citizens who would be 
liable to prosecution under this statute belong to the class of the 
humble and poor. Because they are among the weak of our people, 
it is no less important that they be protected in their rights and 
liberties.

The trial court did not err in sustaining the demurrer to the affi
davit on the ground that the statute is unconstitutional.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 4 9

C on tract o f  Em ploym ent— F rau d u len t B reach— S u ffic ien cy  
o f P roof— C onstruction o f S ta tu te — Johnson v. State, Court of 
Appeals of Georgia (Oct. 7, 1913), 79 Southeastern Reporter, page 
52̂ — Dave Johnson was convicted of cheating and swindling under 
the provisions of sections 715 and 716 of the Penal Code o f 1910, 
known as the labor-contract law, enacted in 1903, the case having 
been heard in the city court of Dublin. Johnson was working for 
one Burch, and became indebted to a mercantile establishment in 
the city o f Dublin. On his failure to pay this debt and the failure 
of the levying officer to find property upon which to levy, Johnson 
was arrested and placed in jail. W hile there Johnson was visited 
by one Carter, who agreed to pay his debt of $31 i f  Johnson would 
agree to work for him for six months. Under this arrangement 
Johnson was released and went to M r. Burch’s to get his clothes, 
promising to return on the following Monday to work for M r. Carter, 
and it was for his failure to do so that this charge was brought. The 
details of the case further are not o f interest, but the following quota
tion from the opinion as delivered by Judge Russell gives a general 
idea of the construction placed on this statute by the higher courts 
of the State:

Of course the labor-contract law of 1903, like all other criminal 
statutes, must be strictly construed. Hence it was held in Glenn v. 
State, 123 Ga., 587 (and this ruling has been uniformly followed 
since by the supreme court and this court), that there must be a dis
tinct and definite contract of service, and that the person contracting 
to perform this service refused, without good and sufficient cause, to 
carry out his contract by performing the service. In Patterson v. 
State, 1 Ga. App. 782, 58 S. E. 284, we held that “ the paramount, 
controlling, ever-essential element of the offense, which must be 
proved to have been coexistent with the debt or contract, is the intent 
to defraud.” All of the decisions of the supreme court bearing upon 
this question place the burden of j>roof, as to whether the defendant 
had good cause for failing or refusing to carry out his contract, upon 
the State; necessarily so because the statute itself declares that 
“ satisfactory proof of the contract, the procuring thereon of money 
or other thing of value, failure to perform the services so contracted 
for, or failure to return the money so advanced, with interest thereon,
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50 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

at the time said labor was to be performed, without good and suffi
cient cause,” etc., shall be deemed presumptive evidence of the fraudu
lent intent referred to in the preceding section. Where it appears 
that failure to perform the contract was the result of sufficient cause, 
an acquittal necessarily results; but this is not all; proof of absence 
of sufficient cause is essential to support a conviction, because with
out this proof the existence of the antecedent or coexistant intent to 
defraud is not established. The labor-contract act of 1903 can only 
be maintained as a constitutional enactment, and its provisions be 
enforced by giving to it such a construction as will prevent it from 
being, or even appearing to be, a criminal process to be used for the 
collection of debts.

Contract of E m ploym ent— I nterference— P enalties— Consti
tutionality  of Statute—Fortune v. Braswell, Supreme Court of 
Georgia (Mar. 11, 1913), 77 Southeastern Reporter, page 818.—This 
action was brought under the provisions of sections 3712 and 3713 
of the Civil Code of 1910. The court of appeals certified to the 
supreme court certain questions involving the constitutionality of 
the statute. The questions were answered by the supreme court 
in the negative. The substance of the law and the grounds for de
claring it unconstitutional are set forth with sufficient clearness in 
the syllabus which was prepared by the court and which is as fol
lows:

Civil Code 1910, sections 3712, 3713, which provide that when the 
relation of employer and employee, or of landlord and tenant of 
agricultural lands, or of landowner and cropper, has been created 
by written contract, or by parol contract partly performed, made 
in the presence of one or more witnesses, it shall be unlawful to 
employ, or to rent lands to, or to furnish land to be cropped by, such 
employee, tenant, or cropper, without first obtaining the written 
consent of the employer, landlord, or landowner, as the case may 
be, and providing that any person violating the statute shall, at the 
option of the party alleged to have been injured, be prosecuted and 
upon conviction punished as for a misdemeanor, or shall be liable 
in damages in a sum not less than double the wages of the employee, 
or, in case of landlord and tenant, or landowner and cropper, in a 
sum not less than double the rental value of the land, which is fixed 
at 1,000 pounds of middling lint cotton to the plow, offends the con
stitutional guaranty that no person shall be deprived of life, liberty, 
or property, except by due process of law, in that power is delegated 
to a private individual, at his option, to classify the act denounced 
by the statute to be a crime punishable by imprisonment or to be a 
private wrong redressable in damages, and further because it lays 
an unreasonable restriction on the right to contract with reference 
to one’s labor or the right to employ such labor.

Convict L abor— W ork in  Connection w it h  R oad Contractors—  
Construction of S tatute.— State ex rel. Bates et al v. Patterson, Su
preme Court of South Carolina {Sept. 1913), 79 Southeastern
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Reporter, page 309.—The State on petition of H. G. Bates and others 
sought to procure an injunction against Andrew Patterson, Jr., 
county supervisor of Richland County, and others, to prevent the 
employment of the chain gang of Richland County in the construc
tion of a highway in a part of the city of Columbia. The injunction 
was granted on grounds that appear in the following statement by 
Judge Fraser, speaking for the court:

It is conceded by the county authorities that the road is being built 
under contractors. The county is to prepare the road for a top cov
ering, or bitulithic covering, and the bitulithic covering is to be put 
on by the employees of the contractors. It is further conceded that 
the chain gang is kept only a half block in advance of the contractors’ 
employees. The Code of 1912 (section 957) contains this proviso: 
“Provided, That said chain gang shall not be worked in connection 
with or near any road contractor or overseer.” The Century Dic
tionary defines “ connection” : “ 1. The state of being connected or 
joined; union by junction, by an intervening substance or medium, by 
dependence or relation, or by order in a series.”

Where one is laying the substructure and the other the superstruc
ture, the parties are working in connection with each other. On the 
face of the statute it appears to be forbidden. The effect of the 
several statutes on each other can not be settled until the exact status 
of the codes under the constitution is determined. That question 
is now before the supreme court, and ought not to be decided by one 
member. On the face of this statute, the collaboration of the chain 
gang and the employees of a contractor is forbidden, and the re
spondents ought not to proceed in this way until the question can 
be heard by the full court.

It is therefore ordered that the respondents be, and they are here
by., enjoined from using the chain gang in connection with the em
ployees of the contractors in the building and construction of the 
road mentioned in the petition herein, until the hearing of the pro
ceeding in open court and the determination thereof by its judg
ment herein.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 51

Em ployer and Employee— T r a d e  Secrets— L ist o f  Customers—  
Empire Steam Laundry v. Lozier, Supreme Court of California 
(Mar. 7 ,1913), 130 Pacific Reporter, page 1180.—This was an action 
by the company named to secure an injunction againsi Lozier to pre
vent him from making use of a list of its customers in connection 
with his employment by a rival company. Lozier had engaged him
self to the company as an agent and driver for one of its routes, be
ing furnished a list of customers which he was to correct and keep 
up to date,, reporting changes to his employer. The contract of em
ployment contained a clause providing that the employee should not 
“ solicit work from any of the customers of the Empire Steam Laun
dry or its successors in said laundry business, either for himself or as 
employee of any other person or corporation.” The employment con
tinued under the contract from September 1, 1909, to February 12,
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1910, when Lozier left service without notice and entered the employ
ment of a rival company, soliciting business from the persons along 
the route served by him while employed by the Empire Laundry Co. 
The company secured an award of a perpetual injunction against 
Lozier, restraining him from the performance of the acts complained 
of, the award being made by the superior court of Los Angeles 
County. From this judgment Lozier appealed, the appeal resulting 
in the judgment of the court below being affirmed. Judge Henshaw, 
speaking for the court, having stated the facts, said:

The sole proposition advanced upon this appeal is that the contract 
between the parties was void under sections 1673, 1674, and 1675 of 
our Civil Code, as being a contract in restraint of trade, not counte
nanced by our law. Wherefore the injunction to enforce the terms 
of the contract is itself without warrant in law. It is true that the 
court finds that the contract between these parties was freely and 
voluntarily entered into and that it was not in restraint of trade, but 
into this question it is wholly unnecessary to enter. For the judgment 
of the court does not rest alone upon its findings as to the validity 
of the contract, but declares a violation of plaintiff’s rights under 
circumstances cognizable in equity, without any express contract 
whatsoever upon the subject. Equity always protects against the un
warranted disclosure and unconscionable use of trade secrets and con
fidential business communications. So little does this equitable juris
diction depend upon an express contract that it has been said by high 
authority that it exists in every contract of service “ in the absence 
of a stipulation to the contrary.” (Eobb v. Green, L. E. [1895] 2 
Q. B. Div. 1,10.) Therefore the question of the contract between the 
parties becomes immaterial, except that its consideration plainly 
evinces the intent of the parties, the one to protect itself against the 
doing, the other to abstain from doing the very things which the 
court finds that defendant upon the termination of his employment 
immediately proceeded to do.

There can be no question, under the findings here presented, but 
that defendant’s agency was one of trust and confidence. His duties 
were to serve well the customers of plaintiff, to increase the business 
of the plaintiff, to solicit new business, and keep a complete and con
fidential list of all the customers. This list, even though in part pre
pared by him, was the absolute property of plaintiff, and was a val
uable part of its property.

Cases were cited in support of the views set forth, and the judg
ment was affirmed.

E mployers’ L iability— A ggravation of P revious D isability—  
A ssumption of E isks—Dorn v. Clarke-Woodward Drug Co., Su
preme Court of Oregon (July 1, 1913), 133 Pacific Reporter, page 
351.— Fred Dorn sued the company named for injuries received by 
him on July 13, 1911, while working at repairs on a building owned 
by it. The work was covered by a provision of chapter 3 of the Acts  
o f 1911, requiring employers in the class of work in which Dorn was

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis 



decisions of courts a n d  o pin io n s  a f fec tin g  labor. 53

engaged to 64 use every device, care, and precaution which it is prac
ticable to use for the protection and safety of life and limb.” Judg
ment was in Dorn’s favor in the circuit court of Multnomah County, 
but for certain defects in the pleading the judgment of the lower 
court was reversed and the cause remanded for further proceedings 
in the court below. The effect of this statute on the assumption of 
risks was ruled upon by the court as follows:

The statute is analogous to what is known as the factory act. 
(L. O. L. sec. 5040 et seq.) An absolute duty is imputed to the em
ployer for the violation of which he is penally, as well as civilly, 
liable. Under such circumstances, the servant does not assume the 
risk of injury.

The necessity of remanding the case to the court below arose from 
the relation of the plaintiff’s injuries due to the accident to a prior 
disability. On this point Judge Burnett, speaking for the court, 
said:

There was some testimony before the jury to the effect that the 
injuries received by the plaintiff in the fall aggravated an old com
plaint of appendicitis from which he had previously suffered. The 
defendant asked the court to instruct the jury that they could not 
take the aggravation of the former complaint into consideration, 
because the same had not been pleaded in the complaint, but the 
court refused to give the instruction, and failed to give anything 
to enlighten the jury on that point. While, as stated in Guild v. 
Portland Ry., L. & P. Co., 131 Pac. 310, 312, “ the negligent injury 
of one who is weak and incapacitated in person is as culpable as any 
other ill usage,” still, if the plaintiff would recover for an aggra
vation of a former persistent injury, he must plead the same. (May
nard v. Oregon R. R. Co., 46 Or. 15, 78 Pac. 983.) Under a pleading 
like the present complaint, all mere aggravation of former injury 
must be laid aside. The plaintiff can, of course, recover for the 
direct effect of the injury arising from the negligence of the defend
ant, notwithstanding, as an incident thereto, the former complaint 
may be aggravated; but nothing can be recovered for the aggrava
tion itself, unless the same is averred.

Expert testimony was introduced as to the use of a ladder, and the 
question of the appropriateness of such testimony relative to so 
simple a device was before the court. On this point Judge Burnett 
said:

Conceding, without deciding, that so simple an appliance as an or
dinary ladder could be made the subject of expert testimony, and 
that a man shown to be familiar only with conditions in a foundry 
was competent to give an opinion on conditions in the office of a drug 
company, yet it was clearly errpr to permit him to give his opinion 
on the ultimate question to be decided by the jury, namely, whether 
or not the ladder in question was a suitable appliance for the task at 
hand.

The judgment of the circuit court is reversed, and the cause re
manded for further proceedings not inconsistent with this opinion.
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Em ployers’ L ia b ility — Convicts— D u ty  to Exercise Care—  
F e llo w  Service— Sloss-Sheffield Steel & Iron Co. v. Weiry Supreme 
Court of Alabama (Jan. %lj 1913), 60 Southern Reporter, page 851.— 
W illie Price was killed in December, 1908, while employed in a mine 
of the company, and the administrator o f his estate brought an action 
in the city court of Birmingham to recover damages therefor. Judg
ment was in the plaintiff’s favor in the court below, and the company 
appealed, the appeal resulting in the judgment of the lower court 
being affirmed. Price was a convict and was killed by the fall of 
rock which was not properly propped or supported. The complaint 
alleging the defects causing the injury was demurred to by the com
pany as not showing that the company’s agent owed the deceased 
man the duty o f propping or bracing the rock. The person in direct 
charge o f Price and the working place in which he was employed 
was another convict named Casey, and questions o f agency and fellow  
service were also under consideration. The principal points o f inter
est in the opinion o f the court as delivered by Judge Dowdell appear 
in the following quotations:

It will be observed that, under the facts postulated by the court 
here in question, the plaintiff’s intestate was not a fellow servant. 
Being a convict, he was in involuntary servitude, with no power to 
refuse to enter upon the service, or to quit it. He was a prisoner in 
the custody of the defendant, as his keeper; and the defendant, while 
authorized to work him in the mine, owed him the duty of doing him 
no willful harm, and of exercising reasonable care for his personal 
safety. Whatever may have been the dangers of the service or the 
incompetency of the defendant’s agents or servants, he had no option 
to quit. Thus the doctrine of assumption of risk from the negligence 
of fellow servants does not apply. 64 Wherefore, if the defendant, or 
any officer or servant of the defendant, acting within the scope of his 
employment, either willfully or negligently did the intestate an 
injury, the defendant was responsible therefor.” (Buckalew v. T. C. 
I. & R. Co., 112 Ala. 146, 20 South. 606; Sloss-Sheffield S. & I. Co. v. 
Long, 169 Ala. 337, 53 South. 910.)

There was, unmistakably, evidence showing that Casey was, so far 
as the men under him were concerned, defendant’s agent and servant. 
He certainly had authority delegated to him to do something in the 
name and stead of the principal.  ̂ It goes without saying that a 
defendant hirer o f convicts can intrust superintendence and au
thority to some of the more competent convicts over their fellow 
workers just as effectively to serve its purpose as if there existed a 
voluntary contract of employment, instead of enforced servitude. 
And when such hirer so constitutes a convict as its agent and servant 
for certain purposes, it can not receive the benefit of such service and 
at the same time exempt itself from* liability for the negligence, if  
any, of such constituted agent.

E mployers’ L iability— E igh t-hour D a y — V iolation of S tatute 
as P roximate Cause of I n jur y— Melville et al. v. Butte-Balahlava
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Copper Co., Supreme Court of Montana (Feb. 1071918), 130 Pacific 
Reporter, page H I .—This was an action to recover damages for the 
death of Michael Melville in December, 1909, while employed by the 
company named, as shift boss and pumpman. Melville received the 
injuries causing his death while working in excess of eight hours per 
day, though the law of the State, Revised Codes, sections 1739, 1740, 
limits to eight per day the hours of employees in mines. Melville’s 
death occurred under circumstances that made available the defenses 
of assumed risks and contributory negligence, but it was contended 
by the plaintiffs that the negligence of the employer in requiring him 
to remain at work continuously for a period in excess of eight hours, 
in violation of the statute, was the proximate cause of the injury, and 
gave grounds for a recovery of the damages sought. Judgment was 
against the plaintiff in the district court of Silver Bow County, 
which judgment was on this appeal affirmed.

The status of the plaintiff’s claims, and the effect of a violation of 
the eight-hour law, are discussed in the quotations reproduced below 
from the opinion of the court as delivered by Judge Brantly:

We shall not undertake to question the contention of counsel that 
the continuance of work beyond the statutory period is to be deemed 
a proximate cause of Michael Melville’s death. It is the general rule 
that, where a statute makes a requirement, or prohibits a thing, for 
the benefit of a person or class of persons, one injured by reason of a 
violation of it is entitled to maintain an action against him by whose 
disobedience he has suffered injury; and this is true whether the 
statute is penal in its character or not. A  violation of the statute is 
negligence per se, or, properly speaking, legal negligence.

But the rule thus broadly stated does not preclude the defendant 
from showing that the negligence of the plaintiff was a proximate 
cause of the injury, or that he assumed the risk, and hence is not en
titled to recover. The purpose of such statutes being to protect the 
employee or the public, they do not abrogate these defenses, unless 
they expressly so declare. Their effect is to render a failure to com
ply with their requirements negligence per se, or legal negligence, and 
not to excuse negligence in other persons.

I f  a violation of the statute by the employer is negligence, it is 
equally so on the part of the employee; and if  the disobedience, on 
the one hand, is a proximate cause of the injury, so the dereliction, on 
the other hand, must be regarded as a contributing proximate cause; 
for the disobedience is concurrent, and the injury is the result of the 
concurrent causes which operated to the same end. In such a case the 
employee can not recover, because, in alleging the injury, he must, of 
necessity, allege his own fault. It is the general rule that an action 
never lies when the plaintiff must base his claim, in whole or in part, 
on the violation of a criminal or penal law of the State. (Lloyd v. 
North Carolina R. R. Co., 151 N. C. 536, 66 S. E. 604 [Bui. No. 89, 
page 426]; Nottage v. Sawmill Phoenix (C. C.) 133 Fed. 979 [Bui. 
No. 58, p. 990]; McGrath v. Merwin, 112 Mass. 467,17 Am. Rep. 119 
[and other cases].) If, therefore, Michael Melville had survived, he 
could not have maintained an action, for the obvious reason that the
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evidence discloses, in the first place, that his injury was due to his 
own reckless conduct, and, in the second place, if this were not so, for 
the reason that he would have to rely on the violation of the statute 
by the defendant and thus show that he was in pari delicto with the 
defendant, and hence base his claim upon his own criminal conduct.

There was a further contention that even though the defenses re
lied upon by the company would be valid as against the deceased 
workman himself if  his injuries had not been fatal and he were suing, 
there was nevertheless a right of action vested in his widow and chil
dren in behalf o f the wrong done them. This contention the court 
denied, saying:

Counsel insist, however, that the statute, supra, creates a cause of 
action in favor of the wife and children because of the wrong done 
to them; and that, since the defendant’s violation of the penal stat
ute was a proximate cause o f the death of the husband and father, 
the death was caused by its wrongful act, within the meaning of the 
statute, without regard to the negligence of which the deceased was 
himself guilty. In other words, the defenses of contributory negli
gence, assumption of risk, etc., which would have been available 
against the deceased if he had brought the action, are not available 
to the defendant in this action. This contention presents the real 
question in the case, viz.: Do the words of the statute “  wrongful 
act or neglect of another ” imply actionable wrong or negligence 
toward the deceased, or toward the surviving wife and children ? It 
is thus made necessary to examine and construe the statute in the 
light of its history and the expression of opinion by the courts gen
erally as to the purpose of such enactments.

The law and appropriate citations were then quoted by Judge 
Brantly, concluding with an extract from the opinion of the Supreme 
Court of the United States in the case Northern Pac. Ry. Co. v. 
Adams, 192 U. S., 440, 24 Sup. Ct., 408, which was considered by 
Judge Brantly as being conclusive of the point raised, and is as 
follows:

The two terms, therefore, wrongful act and neglect, imply alike 
the omission of some duty, and that duty must, as stated, be a duty 
owing to the decedent. It can not be that, if the death was caused 
by a rightful act, or by an unintentional act with no omission of duty 
owing to the decedent, it can be considered wrongful or negligent at 
the suit of the heirs of the decedent. They claim under him, and 
they can recover only in case he could have recovered damages had 
he not been killed, but only injured. The company is not under two 
different measures of obligation, one to the passenger and another to 
his heirs. I f  it discharges its full obligation to the passenger, his 
heirs have no right to compel it to pay damages.

56 BULLETIN o f  t h e  b u r e a u  o f  l a b o r  s t a t i s t ic s .

E mployers’ L iability— E m ploym ent of Children— Certifi
cates— P ersons in  Charge of P articular W ork— E vidence of 
A ge—Klicke v. Allegheny Steel Company, United States Circuit 
Court of Appeals, Third Circuit (Dec. 1912), 200 Federal Be-
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porter, page 933.—The Pennsylvania factory act of April 29, 1909, 
page 285, Acts of 1909, requires employment certificates for children 
under 16 years of age, the failure of the employer to procure such a 
certificate being a misdemeanor. Lee Klicke recovered a verdict in 
the District Court of the United States for the Western District of 
Pennsylvania by reason of injuries received by him while employed 
by the company without such certificate, he being under 16 years of 
age. Klicke was helper to a shearman in a steel mill, and while at
tempting to carry out an order of, the shearman received injuries for 
which damages were claimed. The effect of the statute requiring a 
certificate was first discussed by Judge Buffington, who delivered 
the opinion of the court, he saying in part:

Section 11 of the act makes violation of the act a misdemeanor. 
This certificate the defendant did not have—indeed, none had been 
issued—and its employment of the nonaged plaintiff was without 
legal warrant and was therefore illegal. But for such illegal em
ployment the plaintiff would not have been in defendant’s works 
and would not have been injured. Under both Federal and State 
decisions such illegal employment evidenced want of care or negli
gence on the part of defendant. [Cases cited.] To hold otherwise, 
and to say that employment in violation of the statute was not negli
gence, would be to deprive children of the protection the law was 
designed to afford them.

Another question involved was the relation of Klicke as helper to 
the shearman, Eastley, the State liability law, page 523, Acts of 1907, 
making the employer liable for “ the negligence of any person in 
charge of or directing the particular work ” in which the injured 
employee was engaged. As to this Judge Buffington said:

The shears were in charge of Eastley, and he directed the particu
lar work plaintiff did. Not only was plaintiff bound to conform to 
Eastley’s orders, but from his conforming to them his injury re
sulted. The court below was therefore justified in holding that the 
negligence of Eastley did not prevent plaintiff from recovering.

Objections were offered to the admission of testimony as to 
Klicke’s age. On this point the opinion of the court is as follows:

When called to the stand the plaintiff, over objections of defend
ant’s counsel, was permitted to testify to his own age. His answer 
stands unchallenged, for defendant neither availed itself of its right 
to test by cross-examination the sources of his information or to con
tradict his testimony. The question is therefore simply: Was the 
plaintiff competent to testify as to his own age? On this point the 
authorities are too well settled to require citation that a witness may 
testify to his own age, subject, of course, to be tested on cross-exami- 
nation as to his sources of information.

The plaintiff’s aunt, Caroline Klicke, who had brought the boy 
from Russia when he was 11 years old, testified to his age on depo
sition. At the taking thereof defendant’s counsel had the opportu
nity of cross-examining her, but did not, as to her sources of informa
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tion. Manifestly the court was justified in admitting such deposi
tion.

It is urged by defendant that, inasmuch as section 8 of the act 
specifies certain evidence of birth, viz, an official birth or baptismal 
certificate, etc., which the school authorities must demand before they 
can issue an employment certificate, therefore the plaintiff was re
stricted to the same class of testimony in proving his age in court. 
But it will be obvious that these statutory provisions could in, no way 
affect the right of the plaintiff to produce evidence whose compe
tency in courts of justice was universally recognized.

The judgment of the court below was therefore affirmed.

58 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E mployers’ L iability— E m ploym ent  of Children— M isrepre
sentation of A ge— Contributory N egligence— De Soto Coal Min
ing and Development Company v. Hill, Supreme Court of Alabama 
{Nov. 12y 191%)) 60 Southern Reporter, page 583.—Jim Hill, aged 
13, was injured while employed as a trapper in the mine o f the 
company named, such employment being in violation of the statute 
which prohibits the employment of a boy at any mine under the age 
of 14 years. Judgment had been in favor of the plaintiff in the city 
court o f Birmingham, whereupon the company appealed. On this 
appeal the judgment of the court below was affirmed, as appears by 
the following quotation from the opinion of the court as delivered by 
Judge Anderson:

This statute was intended to protect women and children of a ten
der age from incurring the hazard and danger incident to the opera
tion of mines by imperatively preventing the employment of same, 
and requires the employer to see and know that those whom they 
employ are not within the prohibited class, and it should be liberally 
construed so as to effectuate the humane intent of the legislature. It 
is not a question of whether or not the employer thought the child 
was over the prohibited age, but whether or not he was. Nor is it 
necessary that injury must result as the proximate cause of some 
act or omission of the minor in the discharge of the duty assigned 
him, but the right of action arises if the injury resulted from the 
employment and was incident to any of the risks or dangers in and 
about the business. Of course, there would be no causal connection 
if  the boy got sick or was injured in some way foreign to the master’s 
work or business, although in or near the mine; but if the injuries 
are produced while the boy is at the forbidden place—that is, in 
or about a mine by some cause not foreign to the master’s mine or 
business—there is such a causal connection with the forbidden em
ployment as would render the master liable. The weight of authority 
also is that false representations by the minor or anyone else, as to 
his age, would not estop him from a recovery for injuries sustained. 
Neither can the defense of assumption of risk or contributory negli
gence be invoked by the master as a defense to injuries sustained as 
a result of the wrongful employment. This statute was evidently 
borrowed from some of the other States and was enacted after it had 
there received a well-known interpretation, and we find that the
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holding in nearly all of the States, wherein statutes similar to this 
one exist, and which have been interpreted, is in full accord with the 
foregoing conclusion. [Cases cited.] We do not mean to hold that 
a representation by the parent that the boy was over age would not 
estop said parent in an action for violating the statute, but do hold 
that the boy is not estopped from a recovery, either by his own mis
representations or those of his parent as to his age. These repre
sentations, either by the boy or the parent, are evidential facts to 
be considered in determining the true age of the boy, but not as an 
estoppel in an action by the boy or his legal representative as dis
tinguished from one by the parent.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 59

E mployers’ L iability— E m ploym ent  of Children in  V iolation 
of S tatute!—Curtis <& Gartside Co. v. Pigg, Supreme Court of Okla
homa (Apr. 1913), 13  ̂Pacific Reporter, page 1125).— This case was 
before the supreme court on a writ o f error to the supreme court of 
Oklahoma County, in which a judgment had been given for injuries 
to a child unlawfully employed in hazardous work. A t  the first 
hearing the judgment o f the court below was affirmed, but on rehear
ing it was remanded for a new determination o f the amount o f the 
damages, the fact o f the employer’s liability having been held to be 
established. P igg was 14 years of age, and was employed by the 
company named for specific duties in its plant, which did not involve 
the hazards to which he was exposed under the orders o f his superior 
after entering service. A  statute o f the State, sections 629 and 630 
o f the Compiled Laws o f 1909, regulates the employment o f children, 
forbidding their employment under the age o f 14 years in any fac
tory or occupation injurious to health or morals, or hazardous to life  
or limb, but permits employment after reaching 14 years o f age in 
establishments where hazardous machinery is used, provided that 
they shall not be permitted or suffered to operate or assist in operat
ing any dangerous machinery, or oil or assist in oiling any circular 
or band saws while in motion. I t  appeared that Pigg was exposed 
to the hazards o f a machine equipped with a number o f circular saws, 
being required to take material directly from this machine, and that 
while so employed he undertook to oil the saws, and in the operation 
lost a hand. The ruling o f the supreme court under these circum
stances is indicated by the syllabus prepared by the court, a part of 
which is as follow s:

The purpose o f the child labor law is to positively prohibit chil
dren under the ages designated from being employed, permitted, or 
suffered to engage in occupations that are injurious to health or 
morals or hazardous to life or limb, and, in the general plan o f prohi
bition, the terms “ employed,” “ permitted,” and “ suffered,” are each 
given a distinct office, with the full meaning and significance gpven 
such terms in common usage, and mean that children shall neither
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6 0 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

be employed by contract, nor permitted by acquiescence, nor suffered 
by a failure to hinder.

Where a manufacturer assigns a boy under 16 years of age to the 
work of assisting in the operation of a machine, the principal factors 
of which are circular saws, such act constitutes a violation of the 
prohibitions of the child labor laws, and if  the boy is injured at 
such work the manufacturer is liable.

E mployers’ L iability— Joinder of N egligent F ellow Servant—  
Contributory N egligence— Meltzner v. Raven Copper Co., Su
preme Court of Montana (May 13, 1913), 132 Pacific Reporter, page 
552.—A. B. Meltzner sued as administrator of the estate of J. W. 
Martin, deceased, to recover damages from the company named and 
from one McPherson, a hoisting engineer, for the death of Martin  
while employed in a mine of the company. The death was occa
sioned in March, 1911, by the unexpected moving o f a skip in which 
Martin was riding, and judgment had been in favor o f the plaintiff 
in the district court of Silver Bow County. In assessing the dam
ages no mention was made of the liability of the defendant M c
Pherson. The appeal^ which resulted in the judgment of the court 
below being affirmed, was taken by the company alone.

The action was based on the provisions of section 5248 of the Re
vised Codes, which makes a mine owner liable in damages for an in
jury sustained without contributory negligence, when the damage is 
caused by the negligence of, among others, a hoisting engineer. The 
company in its appeal insisted that the complaint did not sufficiently 
state the cause of action, in that it failed to allege that the injury 
was caused without contributory negligence on the part of the in
jured workman. On this point the court, speaking by Judge Sanner, 
said:

To our minds, the phrase “ without contributing negligence on his 
part ” is a mere proviso or qualifying clause, inserted to forestall any 
possible interpretation of the statute as also abolishing the defense 
of contributory negligence. And this finds support in the considera
tion of the title and purview of the original enactment. So far as 
this clause is concerned it is as if the statute read: “ Every person 
operating a mine shall be liable for any damage sustained by any em
ployee thereof within this State, when such damage is caused by the 
negligence of a hoisting engineer, etc., unless the employee was him
self guilty of contributory negligence.”  Such a proviso need not be 
negatived in the complaint. [Cases cited.] By the statute the rule 
that the mine owner shall not be liable for injury to any employee 
due to the negligence of a fellow servant is changed, but the rule 
that the employer shall not be liable if the employee was guilty of 
contributory negligence in [sic] unchanged. Now, as before the 
passage of the act, if the employee was guilty of contributory negli
gence, that is a defensive fact to be asserted and shown by the de
fending employer, unless it appear from plaintiff’s own pleading or 
proof.
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The other principal contention of the company was that since the 
jury had found no damages against McPherson, it amounted to a 
finding that he was not negligent, and that since the action was 
predicated on his negligence, there was no liability. As to this Judge 
Sanner said:

Granting the premise, there may be some force in the conclusion. 
The subject, however, is not an open one in this State. In Berlinda

Stone & Webster Engineering Corp., 44 Mont. 223, 119 Pac. 573, 
this court, discussing a similar verdict, said: “ The conclusions 
reached by jurors are sometimes inexplicable. Often they arbitrarily 
find against one party and in favor of another without any ap
parent reason; but, if the evidence justifies the verdict as to the 
party held, there is no reason why it should not be deemed good as 
to him, notwithstanding there is no finding as to the other. * * * 
The failure of the jury to find as to Wallace should be regarded as no 
finding upon the issues as to him at all.” So here, McPherson has not 
been acquitted of negligence, but the case as to him, stands as though 
it had not been tried. This being true, it also follows that the 
failure of the jury to find as to McPherson can not be seriously con
sidered in the light of an irregularity in the proceedings by which 
the Haven Company was prevented from having a fair trial. Even 
if it was an irregularity in the sense of the statute on new trials, we do 
not see how the company was prejudiced by it; the company still has 
whatever right of action it ever had against McPherson. It never 
did have any absolute right to his presence as a defendant in this 
particular case. That was optional with the plaintiff. Had McPher
son not been joined in the first instance, the cause would have pro
ceeded without him, its merits would have been exactly the same, it 
would have been supported by substantially the same evidence, and 
the fairness of the trial wherever had, would have been entirely 
unaffected.

The other points involved were principally of a technical nature, 
and were all resolved against the appellant company, and the judg
ment of the court below was affirmed.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 61

Em ployers’ L ia b ility — L im itation  by C on tract— E f fe c t  o f  Pro
vision o f  C on stitu tion—Brakebill v. Chicago, Rock Island & Paci-fio 
R. Co., Supreme Court of Oklahoma (Apr. 4 ,1913) ,  181 Pacific Re
porter, page —The only point of interest in this case is the effect 
of a contract of waiver made by Brakebill when entering the service 
of the company named in 1907, on his rights to recover for an injury 
received in February, 1908. The agreement cited required the em
ployee to give notice in writing within 30 days o f any injury, of the 
receipt of such injury, either by himself or a representative in the 
case of a fatal injury, which failing, no action would lie. The con
stitution of the State adopted subsequent to the making of the con
tract declares null and void any contract or agreement stipulating 
notice or demand other than such as may be provided by law, as a
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condition precedent to tlie establishment of any claim or liability. 
The superior court of Pottawatomie County had overruled Brake- 
bill’s demurrer to the company’s answer to his plea, whereupon he 
brought the case to the supreme court on a writ of error. On this 
hearing, the action of the court below was reversed, and it was 
ordered to sustain the demurrer made to this defense. The view 
taken by the supreme court of the points involved is sufficiently set 
forth in the syllabus prepared by the court, which is as follows:

An agreement of a common day laborer, working in a railway’s 
shops in this State, that if  injured while in the employment of a 
railway company, and a claim for damages therefor is made, that 
notice in writing of such claim shall be given the company within 30 
days after the injury is received, and mat the failure to give such 
notice “ shall be a bar to the institution of any suit on account of 
such injuries,” is void, because in conflict with section 9 of article
23 of the State constitution.

And such agreement was stricken down with the adoption o f the 
constitution, although made prior thereto, where the agreement was 
for no definite period of service and could be terminated at the 
option of either party, and the injury sued for did not occur until 
after the adoption of the constitution.

62 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m p l o y e r s ’ L i a b i l i t y — M i n e  R e g u l a t io n s — A b r o g a t io n  of  C o m - 
m o n -L a w  D e f e n s e s — C o n s t it u t io n a l it y  o f . S t a t u t e — Burgin v. 
M., K. & T. Ry. Co., Supreme Court of Kansas (July 5, 1913), 
183 Pacific Reporter, page 560.—This case involved the same facts as 
are set forth in the case of Cheek v. M.? K. & T. Ry. Co. (page 63). 
Judgment had been given in favor of the plaintiff suing on account 
of the death of her husband in the district court of Cherokee County, 
which judgment was, on appeal, affirmed. The points of interest 
that were developed in this hearing, in addition to those presented 
in the Cheek case, relate to the constitutionality of a law applicable 
only to mine operations, and the propriety of abrogating the de
fenses of assumed risks and contributory negligence. On these 
points Judge Burch, speaking for the court, said:

The doctrines of assumption of risk and contributory negligence 
are not the creatures of any constitution or of any legislative enact
ment. They are court-made rules invented to meet certain ideals of 
justice respecting certain social and economic conditions and rela
tions. Should the conditions and relations be completely changed 
and those ideals wholly fail of realization, the reason for the rules, 
which is the life of all rules of the common law, would then be want
ing, and the court which would go on enforcing them would be a 
conscious minister of injustice and not of justice. It is not always 
easy to say just when a rule of the common law completely fails to 
accomplish the purpose of its adoption, but in the present instance 
the legislature has intervened. It has given an injured mine worker 
a right of action against his employer conditioned upon the existence
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of certain specified elements, and the court has no power to change 
those conditions by the specification of exceptions such as assumption 
of risk and contributory negligence.

Sufficient reasons for the constitutionality of the statute as an 
exercise of the police power of the State were given in the opinion 
in the Cheek case. The supposed delinquency of the shot firers who 
met death on March 18, 1911, consisted in going into the mine and 
performing their ordinary duties in the usual way, although the 
defendant has willfully failed to keep bore holes in advance of the 
work when in dangerous proximity to an abandoned mine suspected 
of containing inflammable gases. As already observed, mining is a 
hazardous employment, and the occupation of a shot firer is the most 
hazardous of all. The legislature understood the general character, 
habits, customs, and conduct of the men who find their livelihood 
by daily toil in the bowels of the earth and understood perfectly 
well the pressure which constrains them to keep on until the uncer
tain and shadowy boundary which marks, the limit of ordinary pru
dence is sometimes overlooked and passed. The burning, crushing, 
mangling, and entombment of such men, singly and in groups, and 
the long trains of consequences which follow in the wake of such 
events, can be largely prevented if  certain precautions be taken, such 
as inspections for inflammable gases and the boring of test holes in 
advance of the working places. It is within the power of the mine 
owner to adopt and enforce protective regulations of this character 
while the driller and shot firer and. others whose safety is at stake can 
not do so. Consequently the legislature has taken away from the 
mine owner or operator the defenses of assumption of risk and con
tributory negligence and obliges him to employ workmen at his own 
risk and not at their risk if he willfully disobeys the command of the 
statute. Because of the willful nature of the transgression, a double 
sanction is provided consisting of an action for pecuniary damages 
resulting from injury to persons or property and a prosecution for a 
misdemeanor. The constitution of this State permits such legisla
tion, and in the opinion of this court the Constitution of the United 
States does not prohibit it.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 6 3

E m p l o y e r s ’ L ia b i l i t y — M i n e  R e g u l a t io n s— B ore H oles— G a s e 
o u s  M in e s — N e g l ig e n c e — A s s u m p t io n  of  R is k s — Cheek v. Missouri, 
Kansas & Texas By. Co., Supreme Court of Kansas (Apr. 12, 
1913), 131 Pacific Reporter, page 617.—This was an action by 
Miriam Cheek against the company named to recover damages 
for the death of her husband Thomas. Cheek was a shot firer 
in one of the company’s mines, and was killed in March, 1911, 
by an explosion of gases alleged to have been permitted to enter 
the mine on account of the failure of the company to comply with 
the provisions of section 4987 of the General Statutes of 1909, 
which requires the drilling of bore holes not less than 12 feet in 
advance of the faces of working places when work is being carried 
toward abandoned mines suspected of containing inflammable gases. 
Besides the statutory liability, the petition charged that the company
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failed in its common-law duty to furnish Cheek a safe place in which 
to work. There were three shot firers at work at the same time, two 
of whom were killed by the repeated explosions of gas, as were also 
some members of a rescue party who went to search for the missing 
men. It was in evidence that the company had failed to keep the 
bore holes in advance of the workings, and that there was ground for 
suspecting the presence of explosive gases. It appeared also that no 
fire boss had been appointed to examine the working places as pro
vided by law. The company offered to prove that the State mine 
inspector did not require such fire bosses to be employed, but this 
testimony the court rejected.

Judgment had been in plaintiff’s favor in the district court of 
Cherokee County, from which this appeal was taken, resulting in the 
judgment of the court below being affirmed. The conclusions of the 
supreme court are set forth in its syllabus, which for the most part 
is as follows:

Section 4992 of the General Statutes of 1909, giving a right of 
action against the party in fault to the widow and lineal heirs of a 
mine employee who loses his life because the requirements of the act 
to protect the health and safety of coal-mine workers are not observed, 
takes its place among the provisions of the Civil Code relating to 
death by wrongful act, and the action may be prosecuted by the 
widow when no personal representative of the deceased has been 
appointed.

Sections 4986 and 5006 of the General Statutes of 1909, requiring 
that coal mines generating fire damp shall be carefully examined 
every morning with a safety lamp by a competent fire boss before 
the miners and other employees enter their respective working 
places, apply to all mines generating such gas in appreciable quan
tities; the purpose being to detect the gas as soon as it appears, so 
that danger from it may be averted.

While the sections just referred to were designed to prevent injury 
from gas accumulating in the working places of a mine while the 
workmen are away, their full purpose was to protect mine workers 
from explosions of quantities of gas which a careful examination by a 
competent person will reveal; and liability attaches for the results 
of an explosion of a volume of gas released from an abandoned mine 
in dangerous proximity to such working places, when its presence 
would have been disclosed by examinations such as the statute re
quires.

While it is the duty of the State mine inspector to see that all the 
provisions of the act to protect the health and safety of mine workers 
are observed and strictly carried out (Gen. St. 1909, sec. 4993), 
neglect on his part to require the appointment of a fire boss in a mine 
generating fire damp does not justify or excuse the failure of the 
mine owner or operator to do so.

Section 4987 of the General Statutes of 1909, requiring bore holes 
to be kept not less than 12 feet in advance of the faces of working 
places of a coal mine when driven toward and in dangerous prox
imity to an abandoned mine suspected of containing inflammable 
gases, recognizes that abandoned coal mines in Kansas do generate
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and may accumulate such gases, and the courts are authorized to take 
judicial notice of the fact.

The word “ suspected ” in the section just referred to has its usual 
and ordinary signification. It does not necessarily involve knowl
edge or belief or likelihood; and if a person responsible for com
pliance with the statute entertain even a slight or vague idea of the 
existence of inflammable gases in an abandoned mine, no matter how 
it arose, whether on weak evidence or no evidence at all, his duty to 
take action is imperative under the statute.

Section 4992 of the General Statutes of 1909, giving a right of 
action for “  any violation ” o f the mining act or any “ willful failure ” 
to comply with it's provisions, prescribes a single standard of liabilty, 
embracing voluntary acts done in violation of the statute and volun
tary action when the statute requires something to be done.

In the case of omissions, neither bad purpose nor determined ob
stinacy is essential to create liability; and, if  one charged with the 
duty to observe the statute intentionally suffer mining operations to 
proceed without taking prescribed precautionary measures, he is 
guilty of a willful failure within the meaning of the law.

The obligation imposed by section 4987, Gen. St. 1909, is not dis
charged by ordering bore holes to be drilled not less than 12 feet in 
advance of the faces of working places. Bore holes must be drilled 
and kept drilled to the proper depth or a willful failure to comply 
with the law occurs.

Assumed risk and contributory negligence are not defenses to an 
action prosecuted under the mining act for loss of life occurring by 
reason of failure to examine working places for fire damp and failure 
to keep bore holes drilled in advance when approaching an abandoned 
mine.

The act providing for the health and safety of persons employed in 
and about the coal mines of Kansas does not abrogate the common- 
law duty of coal mine owners and operators to furnish their em
ployees safe places in which to work.

Causes of action under the mining act and under the common law 
may be joined and tried together.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 65

E m p l o y e r s ’ L i a b i l i t y — M i n e  R e g u l a t io n s— C e r t if ie d  F o r e m a n —  
Gartin v. Draper Goal & CoJce Co., Supreme Court of Appeals of 
West Virginia (Jan. 28,1913), 78 Southeastern Reporter, page 673.— 
William Gartin sued the company named to recover damages for 
the death of a boy who was killed by a fall of slate in the mine. 
Verdict was brought in the amount of $6,000 in the circuit court of 
Logan County, this being set aside by the court under the impression 
that error had been committed in the trial of the case. The case was 
brought to the court of appeals on a writ of error, where the action 
of the court below was reversed and judgment entered on the ver
dict. The points of particular interest are the rulings of the court 
as to the status of a certified mine foreman, held in the State of West 
Virginia not to be the representative of the owner of the mine, but 
an employee required by State law and a fellow servant of the 
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workers in the mine. Question was raised as to the citizenship of 
the mine foreman employed, the law requiring such a person to be 
a citizen of the State. It appeared also that the foreman acted in 
the dual capacity of mine foreman and superintendent. The effect 
of these conditions on the liability of the employer is indicated in the 
following paragraphs reproduced from the syllabus which was pre
pared by the court:

To obtain the exoneration from liability, conferred by the statute 
requiring operators of coal mines to employ mine foremen, such 
operators must comply strictly with the conditions prescribed in the 
act.

Employment of a person as mine foreman who has his domicile 
outside of the State, is a violation of the statute and makes such 
employee the mere common-law agent of the employer and his vice 
principal in respect to nonassignable duties delegated to him.

The statute requires the mine foreman to have both his domicile 
and his actual residence in the State.

The positions of statutory mine foreman and superintendent of the 
same mine are incompatible in the sense that the owner of the mine 
can not claim the protection of the statute against liability for negli
gence of the foreman in respect to common-law nonassignable duties 
imposed upon the foreman by the statute, if he employs the same 
person for both positions.

I f  a mine foreman, thereunto authorized by the operator of the 
mines, employ a minor and place him in a dangerous place to work, 
without apprising him of the danger and instructing him as to means 
of avoidance thereof, and such employee is injured or killed as a 
result of such action, the operator is liable, notwithstanding the 
statute makes it the duty of mine foremen to instruct the men work
ing under them.

In an action against a coal-mining company for the wrongful 
death of a miner 17 years old, in which both the eligibility of the 
person employed as mine foreman and authority in him to employ 
servants and assign them to duties are questions for jury determina
tion, evidence of the assignment of the decedent to work in a room 
having a dangerous roof with a machine peculiarly liable to jar 
down slate and rock, without full explanation of the danger and in
structions as to precautions for its avoidance, is admissible.

It may be of interest to note in this connection that the workmen’s 
compensation insurance law of the State, which is an elective one, 
abrogates certain defenses in actions brought against employers who 
fail to accept the provisions of the insurance law, among them being 
the defense that the negligence in question was that of some one 
whose duties are prescribed by statute.

6 6  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m p l o y e r s ’  L i a b i l i t y — M i n e  R e g u l a t io n s — C e r t if ie d  F or e 
m a n — E m p l o y e r s ’  D u t ie s — I n s t r u c t io n  o f  U n s k il l e d  W o r k m e n —  
Bogdanowicz et al. v. Susquehanna Coal CoSupreme Court of 
Pennsylvania {Mar. 31, 1913), 87 Atlantic Reporter, page 295.— 
The plaintiff had secured a judgment against the company named in
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the court of common pleas of Philadelphia County, from which 
this appeal was taken. The plaintiff was a minor about 18 years of 
age at the time of the injury, in June, 1907, and was injured, as was 
claimed, by reason of the failure of his employer to warn him as to 
the vicious character o f the mules driven by him, and also his failure 
to provide proper and suitable timbers, cars, etc. The company con
tended that the negligence, if any, was that of the certified mine fore
man, for whose negligence or failure it was not liable. This conten
tion the supreme court rejected. A  portion of its opinion, as de
livered by Judge Mestrezat, is as follows:

We think the position of the defendant is untenable. It overlooks 
the important fact that such instruction is a duty imposed upon the 
employer and not upon a mine foreman or hist assistant who are 
simply employees of the mine owner or operator. It is true that the 
statute requires the owner to employ a certified mine foreman and 
imposes upon him certain duties, the failure to perform which can 
not be imputed to the owner or render him liable for the conse
quence. This we have uniformly held. The statute requires the 
owner to place the mine under the charge and supervision of a com
petent mine foreman, and enumerates certain specific duties to be 
performed by him in the operation of the mine. He has charge of 
the ventilation, he must examine the gaseous parts of the mine, he 
must make bidaily examinations of the working places, and he must 
examine and keep safe the slopes, shafts, roads, and timber in it. 
These duties are imposed upon him by the statute which subjects- 
him to punishment if  he fail or neglect to properly discharge them. 
A  neglect of such duties resulting in injury to anyone renders him, 
and not the mine owner, liable. To this extent the State assumes 
charge of the internal working o f the mine, and for that reason it 
has been held that for injuries resulting from the mine foreman’s 
negligence the owner is not responsible.

The statute, however, has not relieved the owner from liability for 
his own neglect or1 failure of duty. There may be cases in which 
both the mine foreman and the mine owner may be liable to an 
injured party. I f  through any neglect or failure of duty the mine 
owner causes injury to one of his employees the general rule appli
cable in such cases subjects the owner to damages  ̂for his default. 
I f  there is a dangerous condition existing in the mine which is per
mitted by the negligence of the mine foreman resulting in injury to 
an employee, the mine owner will be responsible if he has knowledge 
of the fact and takes no steps to remove it. The owner can not 
neglect this duty and escape responsibility. The statute provides 
that the owner shall use every precaution to insure the safety of the 
workmen in all cases whether provided for in the act or not.

The duty -to instruct a minor or other inexperienced workman in 
the discharge of his duties is one to be performed by the mine owner 
or operator, and is not a statutory duty imposed upon the mine fore
man. The defendant can only be relieved by pointing to a provision 
of the statute which imposes such duty on the mine foreman and 
relieves the owner or operator. The statute must be strictly con
strued in this respect. Primarily the owner or operator would be 
responsible for an injury to an employee resulting from the failure

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 6 7
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6 8 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

to instruct, and to relieve himself he must show some specific provi
sion of the statute. In Delaware & Hudson Canal Company v. Car
roll, 89 Pa. 374, Mr. Justice Paxson says: “ He (mine foreman) is 
merely a fellow servant with the miner. He is nowhere in the act 
designated as the agent of the owner of the mines. His duties are 
specified in the same manner that the duties of the engineer are 
specified in the sixteenth section, and as the duties of other employees 
are defined in various other sections. He has no general power of 
control. His duties are confined to special matters.”

It is therefore apparent that the mine foreman is simply an em
ployee of the owner or operator and occupies the same relative posi
tion to the operator as any other employee, except in so far as the 
statute has specifically imposed on him certain duties in the mine for 
the protection and safety of the workmen. Hence it is not his duty, 
in the absence of a statutory requirement, to instruct young or inex
perienced workmen.

E m p lo y e r s ’ L i a b i l i t y — M i n e  R e g u la t io n s  —  C e r t if ie d  F o r e 
m a n — R e p a ir s  t o  A p p lia n c e s — Pittsburgh-Buffalo Co. v. Cheho, 
United States Circuit Court of Appeals, Third Circuit (Apr. 21, 
1913), 204 Federal Reporter, page 353.—This case involved the con
struction of the Pennsylvania mine law, act of May 15, 1893, which 
requires coal-mine operators to employ mine foremen, who are to have 
charge of the appliances and internal workings of mines generally. 
The essential facts in the case are thus stated by Judge McPherson, 
who delivered the opinion of the court:

On October 4, 1910, John Cheko was hurt in a bituminous coal 
mine belonging to the Pittsburgh-Buffalo Co. The injury was 
caused by a defective brake on a compressed-air motor that was in 
use for hauling cars along the traveling ways inside the mine. The 
motor was in good order when it was put into service, but for some 
unexplained reason the brake had come to need repairs. The verdict 
establishes the fact that in this matter there was negligence—in what 
particular it is net important to note—on the part of one or more 
persons on the company’s pay roll. These persons were engaged in 
the inside operation of the mine, had been employed by the mine fore
man, and were subject to his orders. The Pennsylvania act of 1893 
(P. L. 52) was in force when the injury was done, and the question 
for decision is whether that statute relieves the company from lia
bility. Or, to state the point more specifically, whether the repair in 
question Avas a part of the foreman’s duty. I f  the duty was his, the 
plaintiff concedes that the company is not liable; if the duty was the 
company’s, the judgment should stand. This is the only question 
raised by the assignments of error, and the answer is to be found in 
the statute and in the decisions of the Supreme Court* of Pennsyl
vania thereon. We are bound by these decisions, and, while they do 
not decide the precise point now before us, they indicate sufficiently 
the conclusion that should be reached.

In the District Court of the United States for the Western Dis
trict of Pennsylvania a verdict was rendered in Cheko’s favor, where
upon the company moved for judgment, notwithstanding the verdict.
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This order was refused, and the company brought error, the judgment 
of the court below being reversed in the court of appeals, with in
structions to enter judgment for the defendant company.

In taking this action the court of appeals summarized the law in 
question and reviewed the rulings of the Supreme Court of Pennsyl
vania in a number of cases. Within the scope of the foreman’s re
sponsibility the operator is held not responsible for his negligence. 
“ The duty of the mine owner is to employ competent bosses or fore
men to direct his operations. When he does this he discharges the 
full measure of his duty to his employees, and he is not liable for an 
injury arising from the negligence of the foreman.” (Durkin v. Coal 
Co., 171 Pa. 193, 33 Atl. 237; see Bui. No. 2, p. 207.) Having cited 
a number of cases, Judge McPherson said:

The latest decision on this subject is Rafferty v. Mining Co., 234 
Pa. 66, 82 Atl. 1089, where the court refers to the foregoing line of 
cases, and says:

“ These cases alike hold that for any failure of the mine foreman 
to discharge the duties imposed by the mining act of May 15, 1893 
(P. L. 52), the mine owner can not be held liable, inasmuch as the 
State makes the mine foreman its representative, and vests in him 
the determination of all questions relating to the security of the 
mines, with power to compel compliance with his directions.”

The underlying principle in these cases is that an employer can not 
be held responsible for the negligence of a person whom he can not 
control, and to whom he is subordinated in all matters of judgment 
and direction in the management of his own property. Of course, a 
Federal court is bound to interpret the statute of a State if the rights 
of suitors require it, but its duty is equally clear to act with caution 
when the highest court of the State has not yet spoken. In the pres
ent controversy, however, we feel reasonably confident that the de
cisions referred to justify us in holding that the defendant company 
was not liable. It was bound to furnish in the first instance a ma
chine in good order, and this was done. Thereafter the motor took 
its place as a factor in the interior operation of the mine, and came 
thereby as much under the control of the mine foreman as the rails 
upon which it ran, or the traveling ways along which it was to pro
ceed. The foreman was provided with a fully equipped repair shop 
within easy reach inside the mine, and competent repairmen were 
under his control whose duty it̂  was to set right such defects as 
might appear. As he was a certified foreman in charge of the in
terior operation of the mine, and as these repairs were a necessary 
part c f the operation and had been put under his charge, it is diffi
cult to see upon what ground the owner’s liability can be properly 
rested, consistent with the Pennsylvania decisions. I f  the owner (or 
his superintendent) is bound to repair under such conditions, then he 
must have the right to inspect and to interfere with the foreman’s 
custody and use, and such a situation would probably furnish soon 
another example of the undesirableness of divided control. Neither 
had the company taken this matter out of the foreman’s hands—> 
which would present a different question. On the contrary, the duty 
of repair had been left in his charge, and he had been provided with
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all that was needed to keep the machinery m  order— a shop, tools, 
material, and workmen— so that we see nothing to bring the situation 
now before us within any of the exceptions referred to in the Penn
sylvania decisions.

E mployers’ L iability— M in e  R egulations— Certified F ore
m an— Safe P assageways— Siemons v. Lehigh Valley Goal Co., 
Supreme Court of Pennsylvania (Apr. 21, 1913), 87 Atlantic Re
porter, page 568.— This case is of interest as construing the mining 
law o f Pennsylvania of June 2, 1891, which requires a safe passage
way to be maintained in mines, and the relative liability of the owner 
o f the mine and the certified foreman, who is held under the Penn
sylvania law to be the only person liable in certain cases. In  this 
case Siemons was injured in December, 1905, by the explosion o f a 
keg o f powder which came in contact with an electric haulage wire. 
This contact was caused by the absence of proper means of ingress 
and egress, the workman carrying the powder having attempted to 
cross the car track in the passageway because of lack of room on the 
side where he and the injured workman had been traveling. The 
liability of the company was maintained by Judge Mestrezat, who 
said in p art:

The fact that the company had placed in the mine a competent, 
certified mine foreman did not relieve it from the liability imposed 
by the statute. T o  provide a proper passageway in the tunnel was a 
nondelegable duty imposed on the mine owner, and not one of the 
statutory duties imposed on the mine foreman.

7 0  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E mployers’  L iability— M in e  R egulations— Classification—  
C onstitutionality of Statute— Barrett v. Indiana, United States 
Supreme Court (May 26, 1913), 33 Supreme Court Reporter, page 
692.— The Supreme Court of Indiana had twice considered the case 
in question, and on the second appeal affirmed a conviction in the 
Sullivan circuit court for violation of a State law requiring entries 
in certain coal mines to be not less than a prescribed width. For the 
case below see 175 Ind. 112, 93 N. E. 543. The statute in question is 
section 8582 of Burns’s Annotated Statutes, 1908, which requires a 
2-foot clearance between the track and the wall on at least one side 
of an entry in coal mines, but excepts the lower and upper veins 
in block coal fields of the State from the provisions of the act. Bar
rett had been convicted of failing to comply with this statute, and 
brought error to secure a review of the judgment of the supreme 
court, contending that the statute in question was unconstitutional as 
being discriminatory in its application, and not complying with the 
requirement of the Federal Constitution as to equal protection of the 
laws. The judgment of the court below was affirmed by the Supreme
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Court, the constitutionality of the statute in question being main
tained on grounds that appear in the following quotations from the 
opinion of the court as delivered by Justice Day:

The legislature is itself the judge of the means necessary and 
proper to that end, and only such regulations as are palpably arbi
trary can be set aside because of the requirements of due process of 
law under the Federal Constitution. When such regulations have a 
reasonable relation to the subject matter, and are not arbitary and 
oppressive, it is not for the courts to say that they are beyond the 
exercise of the legitimate power of legislation.

We are unable to say that the requirement that entries shall have a 
certain width beyond the tracks, as prescribed by this statute, would 
not promote the safety of the employees engaged in that work. The 
legislature found, for reasons sufficient to itself, that such additional 
width, kept clear of obstructions, would promote the safety of the em- ] 
ployees, and we are not prepared to say that in enacting such legis-1 
lation it violated the Federal Constitution.

It is not unlikely that there is in fact a difference in the degree of 
danger in mining the two kinds of coal. We at least can not say the 
contrary. I f  so, it must be presumed that the legislature informed 
itself upon that subject. It may be that mining coal at a distance of 
165 feet from the surface is more hazardous than mining it at 90 
feet. These matters, with the relative output, relative number of 
mines and persons employed, may have entered into the consideration 
as requiring the act in one case, and not in the other, and while the 
relative number o f employees, mines, and the output might ngt*be a 
proper classification i f  applied to persons in the same class of work, 
or under the same conditions, we can not say they are not different at 
different depths and in different kinds of coal, and must presume 
that they are; at least, we can not say that, as applied to all persons 
alike employed in mining bituminous coal, the act is invalid because 
not applicable to block mining, and we can not say that the act is 
unreasonable, or determine as to its propriety or impropriety, and 
to doubt its constitutionality is to resolve in favor of its constitu
tionality.

E m p l o y e r s ’ L i a b i l i t y — M i n e  R e g u l a t io n s — D r il l in g  G a s  a n d  
O i l  W e l l s — A b r o g a t io n  of  C o m m o n -L a w  D e f e n s e s — C o n s t it u 
t io n a l  L a w —Kreps et dl. v. Brady, Supreme Court of Oklahoma 
(June 18,1912), 133 Pacific Reporter, page 216.—The superior court 
o f Muskogee County had rendered judgment in favor of the plaintiff, 
Brady, on account of injuries received while employed in the work of 
drilling a well for oil. The injury complained of was alleged to have 
been due to the negligence of a fellow worker. Brady contended that 
the employment was governed by a provision of the State constitution 
abrogating the defense of fellow service in mining operations, and the 
lower court accepted this view. The supreme court held that drilling 
an oil well was not included under mining operations and reversed 
the judgment of the court below, directing that judgment should be

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 71

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis 



entered for the defendant. The points decided by the court are set 
forth in the official syllabus, which is as follows:

Section 36, article 9, of the State constitution, abrogating the com- 
mon-law doctrine of fellow servant in the cases of employees of rail
road, street railway, interurban railway, and mining companies, is 
not repugnant to the “ equal protection ” clause of the fourteenth 
amendment to the Federal Constitution.

Drilling a well in search of oil or gas is not mining within the 
meaning of section 36, article 9, of the State constitution.

For the purpose of abrogating or modifying the common-law rule 
of fellow servants, it is competent for the lawmaking power of a 
State, without offending against the “  equal protection ” clause of the 
Federal Constitution (fourteenth amendment), to classify railroad, 
street railway, and mine employees because of the hazard attached 
to those employments; and a constitutional provision doing this, in 
language broad enough to include all such employees, is not to be re
stricted to those employees only who are engaged in the specially 
hazardous work of such vocations, but extends to all employees doing 
work essential to be done in the carrying on o f the business of rail
roading, mining, etc.

Where the common-law doctrine of “ fellow servant ” has not been 
abrogated or modified by constitutional or statutory provisions, the 
master is not liable to a servant for an injury occasioned by such 
servant’s colaborers in the performance of some mere detail * of the 
common employment, where the performance of the thing done in no 
sense involved a nondelegable duty of the master.
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E m p l o y e r s ’ L i a b i l i t y — N e g l ig e n c e  o f  S u p e r in t e n d e n t — A s s u m p 
t io n  of  R is k s — C o n s t it u t io n a l it y  o f  S t a t u t e — C l a s s if ic a t io n  of  
E m p l o y m e n t s—Dirken v. Great Northern Paper Co., Supreme Judi
cial Court of Maine {Apr. 5,1913), 86 Atlantic Reporter, page 320.— 
The plaintiff, Dirken, was a painter employed in a paper mill of the 
company named and was injured on July 7, 1911, by his paint can 
coming into contact with an electrical compensator. The contact 
produced a flame, causing Dirken to fall from his ladder, thus receiv
ing the injuries complained of. It was in evidence that the head 
painter, who occupied the position of superintendent to Dirken, had 
told him what work he wished done and had warned him to look out 
for bare wires. A  shield had been provided for the compensator, 
but it was not in place at the time of the injury, and Dirken was not 
informed of the danger involved in permitting objects to touch this 
agency. Judgment in the court below had been rendered in favor 
of the plaintiff, from which the defendant company excepted on 
the ground that the jury should have been instructed that the com
pany was not liable for any negligence of the person giving instruc
tions, and, secondly, that chapter 258 of the Acts of 1909, on which 
this action was based, was unconstitutional as not affording equal 
privileges to all persons affected by it. The supreme court found 
that the superintendent was properly representative of the employer.
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discharging duties which were nondelegable, so that; the employer 
could net evade responsibility for their negligent performance.

The question of constitutionality arose because of an exception in 
the law which fixed certain liabilities, but exempted domestic serv
ants and farm laborers as far as fellow service was concerned, and 
also persons engaged in cutting, hauling, or driving logs. The com
pany contended that the work of logging was “ substantially a like 
hazardous business” with that in which it was engaged and that 
the exemption of employees engaged in cutting, hauling, and driving 
logs, while charging other employers with certain liabilities, was an 
unconstitutional discrimination between persons. The court refused 
to accept this view, and overruled the exceptions taken, thus affirming 
the judgment cf the court below. With reference to this particular 
point, Judge Hanson, speaking for the court, said:

The business of cutting, hauling, and driving logs differs in kind 
and paper business with electricity as a motive power, and the use of 
and paper business with electricity as a motive power, and the use of 
electricity for power purposes introduced an entirely new element of 
danger for all persons employed where such power is used. While 
there has been development in the manner of hauling and driving 
logs by introducing power and power appliances in moving them, the 
appliances and power are well known and their dangers obvious. 
The lumber business is as old as our Government, and many of its 
features are familiar to employees before entering therein. There 
has been no radical change of detail to authorize a change of classi
fication. The pulp and paper business is a new business. Electric
ity for power purposes has been introduced therein, making neces
sary certain regulations as to its use, which must be new, and which 
are in no way similar to the lumber business in any of its forms or 
details, as known and conducted before the introduction of electricity 
for power purposes or the making of paper by present methods. 
There has been a revolution in business and business methods since 
the adoption of the fourteenth amendment. The legislators adopt
ing that amendment represented 30,000,000 people, and had in view 
the then known and understood trades and occupations to be affected 
by the equality clause of that amendment. They did not foresee, nor 
could they have had in contemplation, the marvelous changes to be 
made in the forces and appliances then in use to those now in use, 
answering the requirements of nearly 100,000,000 people.

It is the opinion of the court that chapter 258 of the Public Laws 
of 1909, approved April 2, 1909, entitled “An act relating to the em
ployment of labor,” is a valid exercise of the police power of the 
State, and it is therefore not repugnant to, or m conflict with, the 
Constitution of the United States or the constitution of the State of 
Maine.

d e c is io n s  o f  c o u r t s  a n d  o p i n i o n s  a f f e c t i n g  l a b o r . 7 3

E m p l o y e r s ’ L ia b i l i t y — O rders of  S u p e r in t e n d e n t — N e g l ig e n c e  
of F e l l o w  S e r v a n t s—Hurley v. Western Allegheny Railroad Co., 
Supreme Court of Pennsylvania (Jan. 6, 1913), 85 Atlantic Reporter, 
page 1133.—Plaintiff Hurley was one of a number of men engaged
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in building a railroad trestle, and was working at the time of his 
injury with the foreman on a scaffold. The foreman ordered a work
man to prepare to raise materials for the work, and in so doing this 
workman jerked a rope in such a manner as to cause an injury to 
the plaintiff. Hurley contended that the employer was liable under 
the employers’ liability act of 1907, since the foreman had directed 
the workman to perform the act causing the injury and had failed 
to supervise performance. The court of common pleas of Arm
strong County ordered a nonsuit and refused to take it off, where
upon Hurley appealed. The supreme court sustained the ruling of 
the court below, holding that the statute in question did not cover 
such a situation as arose in this instance. On this point the opinion 
reads as follows:

It [the statute] applies where there is negligence in giving an 
order, the execution of which would naturally and reasonably cause 
injury, but it has no application where the only negligence shown is 
in the manner in which a proper order is executed. The order given 
by the foreman to get the blocks ready involved in its execution no 
probable danger to anyone, and he was under no duty to stand by and 
superintend its execution. An employer is not required to be always 
present, personally or by a representative, to guard against an unex
pected or a transient peril.

E m p l o y e r s ’  L ia b ility — Railroad Companies— C o n stitu tio n a lity  
of  S t a t u t e — F e l l o w  S e r v ic e— S t a t u t o r y  R e g u l a t io n s — Chicago, 
Indianapolis & Louisville Ry. Co. v. Hackett, United States Supreme 
Court (May 5, 1913), 33 Supreme Court Reporter, page 581.— This 
was an action brought under the Indiana statute, page 294, Acts o f  
1893, regulating the liability of railroad companies for injuries to 
their employees, and making them liable, among other things, for 
the negligence o f a person in charge of a train. Hackett was a yard  
switchman, and was injured in the yard at Monon, Ind., in February,
1907, losing both legs, for which he recovered a judgment for $30,000 
in the supreme court of Cook County, 111. This judgment was 
affirmed by the appellate court of the first district of the State of 
Illinois and was before the Supreme Court on a writ of error. The 
constitutionality o f the act in question was the chief contention of the 
company, although its application to the facts in hand, even i f  consti
tutional, was also disputed. The Supreme Court, speaking by Justice 
Lurton, sustained the act as constitutional, and affirmed the judgment 
of the court below.

On the question of constitutionality the Supreme Court referred to 
its own decisions in Tullis v. Lake Erie and Western R. Co., 175 
U. S. 348, 20 Sup. Ct. 126 (see Bui. No. 29, p. 890); and Louisville & 
N. R. Co. v. Melton, 218 U. S. 36, 30 Sup. Ct. 676 (see Bui. No. 90, 
p. 848). Especially in the latter case, the construction placed upon
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the Indiana statute by the Supreme Court is broader than that ac
cepted by the supreme court of the State. In this connection Mr. 
Justice Lurton spoke as follows:

In repeated decisions the Indiana Supreme Court has construed the 
act as one which can not be invoked by any class of railroad employees 
not engaged in some branch of service where they are subjected 
to the hazards incident to the movement of trains or engines, and 
held that, as thus limited, the act is valid. (Richey v. Cleveland, 
C. C. & St. L. R. Co., 96 N. E. 694 [Bui. No. 99, p. 709]; Bedford 
Quarries Co. v. Bough, 168 Ind. 671, 80 N. E. 529 [Bui. No. 71, p. 377, 
and other cases].)

In Indianapolis Traction & Terminal Co. v. Kinney, 171 Ind. 612, 
85 N. E. 954, the court said:

“ Notwithstanding the language of the statute is 6 that every rail
road, or other corporation, except municipal, operating in this State, 
shall be liable for damages for personal injury suffered by any em
ployee while in its service,’ it must not for a moment be understood 
that the benefits of the statute are extended to all employees of a 
railroad corporation, or to any other class of employees than those 
whose duties expose them to the peculiar hazards incident to the use 
and operation of railroads. There is no reason, in fact or fancy, why 
the benefits of the statute should be extended to the office and shop 
employees of railroad corporations, or to others removed from the 
dangers of train service, and denied to the multitude of other work
men engaged in business of like and equal hazards. * * * By 
this we do not mean that it is essential to the bringing of an employee 
within the statute that he should be connected in some way with the 
movement of trains, but it seems sufficient if the performance of his 
duties brings him into a situation where he is, without fault, exposed! 
to the dangers and perils flowing from such operation and movement, 
and is by reason thereof injured by the negligence of a fellow servant 
described in the act.”

That the act, as thus construed and upheld by the highest court of 
Indiana, does not contravene the equal protection clause of the four
teenth amendment, is settled by the * * * decisions of this court 
cited above. But we do not intimate that the act, if construed as 
applicable to all employees of a railroad company, would be in con
travention of that clause.

When Hackett was injured the yard foreman was directing the 
movements of a train, and it was to his negligence that the injury was 
held to be due. The company contended that the yard foreman was 
not in charge of a train within the meaning of the act, as to which 
Justice Lurton said:

To hold that the operation in the yard of a company, of a train 
hauled by an engine, for the purpose of distributing its cars, is not an 
operation of a train or engine within the meaning of the Indiana act, 
and that the negligence of employees directing and controlling the 
movements of the train is not the negligence of one in charge of a 
train within the fair purpose and meaning of the act, would be to 
make the act meaningless as to the most dangerous class of work 
which falls to the lot of railroad employees.
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We therefore conclude that the contention that the Illinois court 
erred, either in holding the act valid under the equal protection clause 
or in its application of the act to the facts of this case, is without 
merit.

Another contention raised was that the Federal liability act of 1906 
had superseded the State law, so that it was no longer applicable to a 
case such as that presented. This statute had been held unconstitu
tional in Howard v. I. C. R. Co. (207 U. S. 463, 28 Sup. Ct. 141; see 
Bui. No. 74, p. 216). Citing this case, Justice Lurton said as to the 
act of 1906:

That act was therefore as inoperative as if it had never been passed, 
for an unconstitutional act is not a law, and can neither confer a right 
cr immunity ncr operate to supersede any existing valid law.

And concluded:
The second employers’ liability act, which avoided the faults of the 

first, was not passed until after the injury complained of. We pass 
by as not involved any question as to the extent to which that act 
operated to supersede the Indiana statute.

We conclude that the judgment of the court below should be 
affirmed.

7 6  BULLETIN of t h e  bu r eau  of labor statistics .

E m p l o y e r s ’ L ia b i l i t y — R a il r o a d  C o m p a n ie s — F e d e r a l  S t a t u t e — • 
E f f e c t  o f  J u d g m e n t  U n d e r  S t a t e  S t a t u t e —Troxell v. Delaware, 
Lackawanna <& Western R. Co., United States Supreme Court {Feb.

1913), 33 Supreme Court Reporter, page ^7 .̂—-Joseph B. Troxell 
was employed by the company named as fireman on its railroad, and 
was killed by an accident in July, 1909, on account of a collision with 
runaway cars. Ilis widow sued first under the State law, suing in her 
individual capacity, and claiming the negligence of the company 
in the matter of keeping its equipment in suitable condition and with 
safe devices. She recovered a verdict, and judgment was in her 
favor, which judgment was reversed by the Circuit Court of Appeals 
for the Third Circuit on the ground of fellow service, which was a 
defense under the State law. (183 Fed. 373, 105 C. C. A. 593.) 
Mrs. Troxell was thereafter appointed administratrix of the estate of 
her husband, and sued under the Federal statute of 1908, the case 
being tried by a jury and resulting in a judgment in her favor in the 
district court. This judgment was reversed by the circuit court of 
appeals on the ground that the matter had been previously decided 
and the first proceedings were a bar to a recovery in the second action. 
(200 Fed. 44.) The case was then taken to the Supreme Court on a 
writ of error, where the judgment of the court of appeals was re
versed, and that of the trial court affirmed. The opinion of the 
Supreme Court as delivered by Justice Day is as follows:

Where the second suit is upon the same cause of action set up in 
the first suit, an estoppel by judgment arises in respect to every
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matter offered or received in evidence, or which might have been 
offered, to sustain or defeat the claim in controversy; but, where the 
second suit is upon a different claim or demand, the prior judgment 
operates as an estoppel only as to matters in issue or points contro
verted and actually determined in the original suit.

An inspection of the record shows that upon the trial of the first 
action the judge of the district court held that the employers’ liability 
act prevented Lizzie M. Troxell from maintaining the suit in her 
individual capacity for herself and children, and that the Federal 
act should not be considered in determining the case, and that it was 
brought under the statutes of the State of Pennsylvania, authorizing 
a widow to bring suit for herself and children, not as administratrix, 
but in her individual capacity, to recover damages for* the death of 
the decedent. In such an action there could be no recovery because 
of the negligence of the fellow workmen of Troxell. The record 
shows that in the first action the trial court held that no question 
of the negligence of the fellow servants was submitted, and the jury 
was confined to the question of responsibility for failing to provide 
proper safety appliances to prevent the cars from running down the 
grade in the manner in which they did, if left unbraked, or on be
coming unbraked on the siding. The circuit court of appeals, in 
reversing the case, distinctly stated that, in its view, the case might 
be brought under the State act, notwithstanding the employers’ lia
bility act, and reached the conclusion that the judgment below should 
be reversed.

The second action was brought under the Federal liability act, 
under which there might be a recovery for the negligence of the 
fellow servants of the deceased, and the judgment of the district 
court, holding that the former case had adjudicated matters as to 
defects in cars, engines, and rails, submitted to the jury only the 
question of the negligence of fellow servants in failing to properly 
brake and block the cars on the siding. Upon the issue thus sub
mitted a verdict was rendered and recovery had in the trial court, 
as we have already said.

In the circuit court of appeals, however, it was held that the judg
ment in the first case was a bar to the second proceeding, because, in 
view of the decision of this court in Second Employers’ Liability 
Cases (Mondou v. New York, N. EL & H. E. Co.) 223 U. S. 1, 32 
Sup. Ct. Rep. 169, an action of this kind for injury to one engaged in 
interstate commerce could only be maintained under the Federal 
employers’ liability act; and that, although the plaintiff undertook 
in the first action to abandon the charge as to the negligence of fellow 
servants, and relied only on the want of a proper derailing switch 
on Albion Siding No. 2, nevertheless the first judgment was a bar 
because, in the second action, she was merely offering to prove addi
tional facts which might have been proved in the first trial.

We think it is apparent from what we have said that the first case 
was prosecuted and tried upon the theory that it involved a cause of 
action under the State law of Pennsylvania. It was so submitted to 
the jury, and they were told that they were not to consider the 
Federal law, but recovery should be based upon the right under the 
State act. I f  the circuit court of appeals was right in its second 
decision that no action could have been maintained under the State
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law, in view of the employers’ liability act, the fact that the plaintiff 
attempted to recover under that law, and pursued the supposed 
remedy until the court adjudged that it never had existed, would not, 
of itself, preclude the subsequent pursuit of a remedy for relief to 
which in law she is entitled. [Cases cited.] Whether the plaintiff 
could properly have thus recovered is not the question now before the 
court. To work an estoppel the first proceeding and judgment must 
be a bar to the second one, because it is a matter already adjudicated 
between the parties. The cause of action under the State law, if it 
could be prosecuted to recover for the wrongful death alleged in this 
case, was based upon a different theory of the right to recover than 
prevails under the Federal statute. Under the Pennsylvania law 
there could be no recovery for the negligence of the fellow servants 
of the deceased. This was the issue upon which the case was sub
mitted at the second trial and a recovery had. Whether the plaintiff 
could recover under the Pennsylvania statute was not involved in 
the second action, and the plaintiff’s right to recover because of the 
injury by the negligence of the fellow servants was not involved in 
or concluded by the first suit.

Furthermore, it is well settled that to work an estoppel by judg
ment there must have been identity of parties in the two actions. The 
circuit court of appeals in the present case, while recognizing this 
rule, disposed of the contention upon the ground that the parties 
were essentially the same in both actions (the first action was for the 
benefit of Lizzie M. Troxell and the two minor children, and the 
present case, although the action was brought by the administratrix, 
is for the benefit of herself and children); and held that, except in 
mere form, the actions were for the benefit of the same persons, and 
therefore the parties were practically the same; and that the omission 
to sue as administratrix was merely technical, and would have been 
curable'by amendment. This conclusion was reached before this 
court announced its decision in American R. Co. v. Birch, 224 U. S. 
547, 56 L. Ed. 879, 32 Sup. Ct. Rep. 603. That action was brought 
under the Federal employers’ liability act by the widow and son of 
the decedent, and not by the administrator. The lower court held 
that the requirement of the act that the suit should be brought in case 
of death by the personal representative of the deceased did not 
prevent a suit in the name of the persons entitled to the benefit of 
the recovery. In other words, the court ruled, as did the circuit 
court of appeals in this case, that where it was shown that the widow 
and child were the sole beneficiaries, they might maintain the action 
without the appointment of a personal representative. This court 
denied the contention, and held that Congress, doubtless for good 
reasons, had specifically provided that an action under the employers* 
liability act could be brought only by.the personal representative; 
and the judgment was reversed without prejudice to the rights of 
such personal representative. We think that under the ruling in the 
Birch case there was not that identity of parties in the former action 
by the widow and the present case, properly brought by the adminis
trator under the employers’ liability act, which renders the former 
suit and judgment a bar to the present action.

It is further urged that even if this court should hold that the sole 
ground upon which the circuit court of appeals proceeded, namely, 
that the former judgment is a bar to this action, was untenable,
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nevertheless the judgment of the district court ought not to be 
affirmed, because there is no testimony in the record adequate to sus
tain the verdict and judgment of that court. The case in the appel
late court must be determined, not by considering and weighing con
flicting testimony, but upon a decision of the question as to the pres
ence of testimony in the record fairly tending to sustain the verdict. 
An examination of the record satisfies us that the district judge in his 
charge fairly stated the conflicting testimony adduced as to the 
negligence of the fellow servants in securing and blocking the cars 
on the siding, and that there was testimony to sustain the verdict of 
the jury adverse to the defendant.

Judgment of the circuit court o f appeals reversed, and that of the 
district court affirmed, and the case remanded to the district court.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 79

E mployers’ L iability— R ailroad Companies— F ederal S tatute—  
I nterstate Commerce— B rakem an  Crossing T racks in  Y ard—  
Illinois Central Railroad Co. v. Nelson, United States Circuit 
Court of Appeals, Eighth Circuit (Feb. 26, 1913), 203 Federal Re- 
porter, page 956.— This case was before the court o f appeals on 
error to the District Court o f the United States for the Northern 
District o f Iowa, in which judgment had been allowed Nelson for in
juries received while in employment of the appellant company. Nel
son was a brakeman on an interstate freight train, and on coming into 
the yard to assume his duties on January 1, 1911, he found two hot 
boxes, and went to secure ice for the purpose of cooling the boxes and 
to carry on the train for a like purpose. In  bringing the ice it was 
necessary to cross several tracks, some of which he did in safety; 
then, without looking or listening for moving ears, he was proceeding 
between other tracks when he was struck by a car being switched 
and received the injuries complained of. H e knew that the cars were 
being switched, but alleged that at the place where he was struck 
an accumulation o f cinders, ice, and snow had been negligently al
lowed to accumulate, and it was because o f  slipping thereon that he 
was struck by the car in question. Since Nelson was brakeman on a 
train engaged in interstate commerce, the case arose exclusively under 
the Federal act of 1908. The error claimed by the company in its 
appeal was the failure of the district court to give certain requested 
instructions, and the contention o f the company was sustained by the 
court of appeals, the judgment of the court being remanded and a 
new trial granted. Judge Munger delivered the opinion of the court, 
and after stating the facts as above recited, commented on the 
instructions requested by the company as follow s:

“  Instruction 12: Anyone who goes upon or near a railroad track 
is bound, at his peril, to make diligent use of his senses of sight and 
hearing in order to detect the approach of trains; and if, in disre
gard of this duty to his own safety, he steps upon the track without 
looking or listening, he is guilty o f negligence.”
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“ Instruction. 20: When the plaintiff came around the car across the 
track No. 6, if you find from the evidence that he turned directly in 
an easterly direction to go down to his train, and did not look or listen 
for any train or car that might be approaching within the distance 
in which he was at that time at any place between the track, such 
failure to look or listen would be negligence on his part.”

“ Instruction 39: A person approaching, or going upon or near, a 
railroad track upon which trains are in the habit of running, is bound 
by law to stop, and look, and listen for approaching trains, providing 
that he has any reason to believe that there may be such approaching; 
and the fact that he was an employee did not release him from the 
necessity of exercising reasonable care under the circumstances for his 
own safety. He had no right to rely wholly upon the railroad com
pany for protection from passing trains or cars.”

The court refused to give these instructions, to which ruling de
fendant duly excepted. The only instructions given by the court, re
specting the contributory negligence of the plaintiff, was [were] as 
follows:

“ Bear in mind, now, the situation: The plaintiff seeks to recover of 
the defendant because of its negligence. The burden of proof, there
fore, rests upon him to establish the negligence of the company. The 
defendant, as one of its defenses, says that the plaintiff himself was 
guilty of negligence. The burden of proof, therefore, rests upon the 
company to show, by a fair preponderance of the credible evidence, 
that the plaintiff was guilty of negligence; and unless it has done so, 
and unless you so find, of course, you must find that the plaintiff 
himself was not negligent in the way in which he did that work.” 

The court also defined negligence as follows:
“ I  may say to you in a general way that negligence consists in 

doing that which a person of ordinary prudence and care would not 
do under the circumstances of a particular or given situation, or in 
omitting to do something that such a person would do under those 
circumstances. Now you know, and everybody knows, that acts 
under certain circumstances—acts of a person under certain circum
stances—might not be negligence under those particular circumstances 
which would be under other and different circumstances.”

The law, as thus stated by the court, was clearly correct; but we 
think the defendant was entitled to a more concrete instruction as to 
plaintiff’s contributory negligence, and under the evidence was en
titled to the foregoing requested instructions. [Cases cited.] True 
it is that the plaintiff’s contributory negligence was not a bar to the 
action; but it was the duty of the jury to consider such contributory 
negligence, if  any, in fixing the measure of damages. The court in
structed the jury in that respect as follows:

“ Now, if  you find that the plaintiff is entitled to recover, if he has 
shown by the requisite preponderance of the evidence that the de
fendant was negligent, and if you should find that the defendant has 
shown that the plaintiff himself was guilty of negligence, then what 
is your duty? You will first find the entire amount of damage that 
the plaintiff has sustained, irrespective of the negligence of the plain
tiff—determine from the evidence before you the entire amount of 
his damages. Then, if  you find that the plaintiff has been guilty of 
negligence, you will determine in what proportion his negligence con
tributed to produce that injury, and as you find that proportion, by
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the testimony, you will reduce the amount of his recovery accord-

j, while the court told the jury that, in determining the amount 
of damages, they should consider the negligence of the plaintiff, if 
proven, and diminish his damages in the proportion that the same 
contributed to the injury, the court failed to give a concrete definition 
of contributory negligence rendered applicable by the testimony.

For the refusal to give the foregoing instructions as requested the 
judgment of the district court was reversed and a new trial granted.

Em ployers’ L ia b ility — R a il r o a d  Companies— F ederal S ta tu te —  
In te rsta te  Commerce— Loading Cars— Illinois Central Railroad 
Co. et al. v. Porter, United States Circuit Court of Appeals, Sixth 
Circuit (June 30, 1913), 207 Federal Reporter, page 311.— James 
Porter sued to recover damages for the death of one Barton, a 
trucker engaged in loading freight, who met his death by the negli
gence o f a fellow servant, also a trucker, engaged in loading the 
same car. The declaration was demurred to as showing that Barton’s 
injuries were due to the negligence o f his fellow servant. This de
murrer was overruled and a trial was had, with verdict and judg
ment for the plaintiff, in the United States District Court for the 
Western District of Tennessee. The railroad company then brought 
error, and on its hearing the court o f appeals affirmed the judgment 
of the court below. It  was held that the declaration o f the plaintiff 
stated a case under the employers’ liability act o f 1908, 44 unless in 
failing to allege pecuniary injury to the next o f kin.” Under that 
act the negligence o f decedent’s fellow servant was construed as the 
negligence o f the defendant company. The declaration alleged that 
deceased left a father, two sisters, and a brother, all o f whom were 
named. “ The natural inference would be that suit was brought 
for their benefit.”

Judge Knappen, who delivered the opinion of the court, pointed 
out that the objection to the declaration was not raised in due time, 
but if it had been raised the declaration would have been readily 
amendable. The principal point of interest is the ruling as to 
whether or not the employee was engaged in interstate commerce. 
As to this, Judge Knappen said:

It was not error to refuse to instruct the jury that deceased was 
not at the time of his injury engaged in interstate commerce. The 
recent decisions of the Supreme Court in Pedersen v. Delaware, 
Lackawanna & Western R. Co., 229 U. S. 146, 33 Sup. Ct. 648 
p. 85], and St. Louis, San Francisco & Texas R. Co. v. Seale, 229 
J. S. 156, 33 Sup. Ct. 651 [p. 87], are decisive of this question.

In the instant case the deceased was actually loading interstate 
freight into a car for interstate transportation. Under the holding 
in the Pedersen case, it would be immaterial whether the fellow
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trucker whose negligence caused the death was or was not engaged 
in interstate commerce.

8 2  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E mployers5 L iability— R ailroad Companies— F ederal S tatute'—  
I nterstate Commerce—P umper at  S tation—Horton v. Oregon- 
Washington R. <& Navigation Go., Supreme Court of Washington 
(Mar. 21, 1913), 130 Pacific Reporter, page 897.— Action was brought 
in the superior court of Spokane County to recover damages for the 
death of W ilbur F . Horton while employed by the company named. 
Horton was a pumper at the station at Onyx, Idaho, and lived 2 
or 3 miles from the pumping plant, going to and from  his home on a 
small hand car furnished by the defendant company. W hile going 
to the plant in October, 1910, Horton was killed by being overtaken 
by an interstate passenger train, his death occurring while he was 
attempting to remove his hand car from the track. The only ques
tion of interest in this connection is that of the application of the 
Federal employers’ liability act of 1908, its application turning on 
the view taken as to whether or not Horton was at the time when 
he received the injury employed by the carrier in interstate com
merce. Judgment was against the plaintiff in the superior court 
of Spokane County, whereupon an appeal was taken, which resulted 
in the judgment of the court below being reversed and the case re
manded for further proceedings in accordance with the opinion of 
the supreme court. The chief reliance of the supreme court in  
framing its opinion was the opinion of the Supreme Court of the 
United States in the Second Employers’ Liability Cases (223 U . S. 
1, 32 Sup. Ct. 169; see Bui. No. 98, p. 470). The court, speaking by 
Judge Ellis, took the view that i f  Congress had “ constitutional 
power to enact a law regulating the relation between a common car
rier engaged in interstate commerce and its servant, who is employed 
in pumping water used by its engines both for interstate and intra
state commerce,”  it must be assumed that Congress intended to exer
cise this power in passing the act in question. Reference was made 
to the view taken by the Supreme Court as to the true test in decid
ing whether or not a specific case came within the act, saying that it 
was not material whether the negligence causing the injury was that 
o f an employee engaged in interstate commerce, but the effect o f the 
injury on interstate commerce. Judge Ellis then said:

Tested by the criterion laid down in the Second Employers’ Lia
bility Cases, supra, and exemplified in the foregoing decisions, 
namely, by the effect of the injury upon interstate commerce, it seems 
to us too plain for cavil that the deceased, when killed, was employed 
by the carrier in such commerce, within the meaning of the act. Was 
the relation of his employment to interstate commerce such that an 
injury to him tended to delay or hinder the movement of trains en
gaged in such commerce? There is but one answer to the question. 
Water to supply the engines pulling such trains had to be pumped
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as a necessary incident to the movement of trains. If, when he was 
killed, his place had not been supplied by another, the movement of 
trains engaged in interstate commerce conducted by the master, as 
well as the local trains, must have ceased altogether. This demon
strates the 44 real or substantial55 connection of his employment with 
such commerce. There can be no possible distinction in the relation 
to interstate commerce between the employment of the fireman who 
stokes the engine hauling the train so engaged and that of the man 
who pumps the water for the same engine.  ̂ The engine would not 
run without the service of either. I f  there is a distinction, it is too 
fine spun and diaphanous for ordinary perception. To hold that 
there is any material distinction would be as unjust as artificial.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 83

Em ployers’ L ia b ility — Railroad Companies— F ed eral S ta tu te —  
In te rsta te  Commerce— Repairing E ngine Tender— Baltimore and 
Ohio R. Co. v. Darr, United States Circuit Court of Appeals, Fourth 
Circuit (Feb. 5, 1918), 2 0 Federal Reporter, page 751.— George Darr 
sued the company named to recover under the employers’ liability 
act of 1908, for injuries received by him in December, 1911, while 
repairing a brake shoe of a tender which was standing on a “ fire 
track ” in the interim between two interstate trips. The injury was 
due to the negligence of a fellow servant, and the only question in
volved was as to whether or not a person employed as was Darr 
under these circumstances was within the provisions o f the act. 
Judgment had been in his favor in the United States District Court 
for the District o f Maryland, and the case was before the court of 
appeals on error brought by the company. The judgment of the 
court below was affirmed, Judge Pritchard, who delivered the 
opinion of the court, citing Johnson v. Southern Pacific R. Co., 196 
U. S. 1, 25 Sup. Ct. 158 (see Bui. No. 56, p. 303). The conclusion 
of the court is summed up in the following paragraph from Judge 
Pritchard’s opinion:

The evidence offered in the court below was to the effect that this 
particular engine was used by a common carrier while engaged in 
interstate commerce. Manifestly it was the intention of Congress 
that this act should apply to a particular class of employees and to a 
particular class of carriers, to wit, those carriers that were engaged 
in interstate commerce ana those employed by such carriers for the 
purpose of aiding them in carrying on the business. The plaintiff 
belonged to this class of employees.

E mployers’ L iability— R ailroad Companies— F ederal Statute—  
I nterstate Commerce— Sw itch in g  Crew— Montgomery v. Southern 
Pac. Co., Supreme Court of Oregon (Apr. 15, 1913), 131 Pacific Re
porter, page 507.—Samuel M. Montgomery sued the company named 
to recover damages for injuries received while acting as a brakeman 
on a switching train of the company, engaged in making up trains
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between two points in the State of California. The company is an 
interstate carrier, but the work of the injured man was on a branch 
line located entirely in the State of California. The work of the 
crew consisted in placing loaded and unloaded cars, making up trains, 
and keeping the road clear and ready for traffic. The evidence 
tended to show that the shipments handled from the terminal of the 
branch road were largely interstate, and that all such traffic was 
necessarily moved every day by the switching crew. The injury 
complained of was received in May, 1909, while attempting to place 
an oil car from which oil was to be pumped into the tank of an inter
state locomotive for use as fuel. The action was based on the pro
visions of the Federal statute of 1908, and a nonsuit was entered 
against the plaintiff in the circuit court of Multnomah County, 
whereupon this appeal was taken. The judgment of the court below 
was reversed, and the case remanded for further proceedings in ac
cordance with the opinion of the supreme court, which was delivered 
by Judge Bean. A quotation from the opinion of the Supreme 
Court in the case of Mondou v. R. Co. (Second Employers’ Liability 
Cases), 223 IT. S. 1, 32 Sup. Ct. 169, was said to be peculiarly ap
plicable to the case at bar: “ It is true that the liability which the 
act creates * * * is imposed for the benefit of all employees of 
such carriers by railroad who are employed in interstate com
merce, although some are not subjected to the peculiar hazards 
incident to the operation of trains.” On this quotation the court 
based the remark that the contention of the defense that before the 
plaintiff would be engaged in interstate commerce within the mean
ing of this statute he must be engaged at the time in handling a car 
which either came from outside the State or was to' go outside the 
State, or was passing through it, was too narrow.

The conclusion of the court and the grounds therefor are suffi
ciently presented in the following quotations from its opinion:

A large part of the general duties of plaintiff, with his associates, 
was in switching and spotting cars to be loaded, and cars loaded, 
with interstate commerce commodities. In order to aid and accel
erate such interstate business, the plaintiff, with the other members 
of the crew, by means of the engine, hauled cars up the mountains to 
a station from which they could conveniently be taken by a regular, 
through, or interstate train passing over an interstate railroad. 
Loading freight and making preparation for the same to be shipped 
by switching the cars and attaching them to the regular train, and 
especially in transporting the cars a portion of the distance, would 
seem to be as much a part of the interstate traffic of a railroad as 
the actual transportation across the State line; so, also, would be 
the furnishing and pumping of oil for the engines to be used in 
such interstate business.

In  the business of an interstate railroad, the interstate and intra
state traffic is intermingled and usually handled indiscriminately.

8 4  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis 



It would be practically impossible to name any servant of an inter
state road who is employed exclusively in the furtherance of purely 
interstate traffic. All employees who participate in the maintenance 
or operation of the instrumentalities for the general use of the road, 
thereby enhancing the utility of such commerce, are necessarily en
gaged in the work of interstate commerce, within the meaning of the 
act. The fact that a portion of plaintiffs work pertained to local 
traffic would not change the character of his labor in the performance 
of acts reasonably proximate and essential to the moving of inter
state freight, and in assistance thereof.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 85

Em ployers’ L ia b ility — Railroad Companies— F ederal S ta tu te—  
In te rsta te  Commerce—T rack  Repairer—Pedersen v. Delaware, 
Lackawanna & Western R. Co., Supreme Court of the Urdted States 
(May 26, 1913), 33 Supreme Court Reporter, page 64-8.— This case 
was before the Supreme Court on a writ o f error to the United 
States Circuit Court of Appeals for the Third Circuit, in which a 
judgment of the Circuit Court for the Eastern District o f Pennsyl
vania had been affirmed in behalf of the defendant company, not
withstanding a verdict in favor of the plaintiff, in an action under 
the Federal employers’ liability act of 1908. The case was reported, 
for the trial court, in 184 Fed. 237, and for the court of appeals in 
197 Fed. 537, 117 C. C. A . 33 (see Bui. No. 112, p. 89). Pedersen 
received his injuries by the negligence of a fellow-servant while em
ployed in carrying bolts to repair bridges and tracks at or near 
Hoboken, N. J. I t  was necessary for the workmen in reaching the 
place of their work to cross the tracks of the company, and while so 
doing Pedersen was run down and injured by an intrastate passenger 
train, the engineer having failed to give any warning of the approach 
of his train. The Supreme Court held that the injury was one cov
ered by the act, Justices Lamar, Holmes, and Lurton dissenting. The 
opinion of the court was delivered by Justice Y an  Devanter, who 
spoke in part as follow s:

The circuit court ruled that an injury resulting from  the negligence 
of a coemployee engaged in intrastate commerce was not within the 
terms of the Federal act, and the circuit court of appeals, although 
disapproving that ruling, held that under the evidence it could not 
be said that the plaintiff was employed in interstate commerce, and 
therefore he was not entitled to recover under the act.

Considering the terms of the statute, there can be no doubt that a 
right of recovery thereunder arises only where the injury is suffered 
while the carrier is engaged in interstate commerce, and while the 
employee is employed by the carrier in such commerce; but it is not 
essential, where the causal negligence is that of a coemployee, that 
he also be employed in such commerce, for, i f  the other conditions 
be present, the statute gives a right of recovery for injury or death 
resulting from the negligence “ of any of the * * * employees 
of such carrier,” and this includes an employee engaged in intrastate
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8 6 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

commerce. (Second Employers’ Liability Cases (Mondou v. New 
York, N. H. & H. E. Co.), 223 U. S. 1, 32 Sup. Ct. Rep. 169 [Bui. 
No. 98, p. 470].)

That the defendant was engaged in interstate commerce is con
ceded ; and so we are only concerned with the nature of the work in 
which the plaintiff was employed at the time of his injury. Among 
the questions which naturally arise in this connection are these: Was 
that work being done independently of the interstate commerce in 
which the defendant was engaged, or was it so closely connected 
therewith as to be a part of it? Was its performance a matter of 
indifference so far as that commerce was concerned, or was it in the 
nature of a duty resting upon the carrier ? The answers are obvious. 
Tracks and bridges are as indispensable to interstate commerce by 
railroad as are engines and cars; and sound economic reasons unite 
with settled rules of law in demanding that all of these instru
mentalities be kept in repair. The security, expedition, and effi
ciency of the commerce depends in large measure upon this being 
done. Indeed, the statute now before us proceeds upon the theory 
that the carrier is charged with the duty of exercising appropriate 
care to prevent or correct “ any defect or insufficiency * * * in 
its cars, engines, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipment” used in interstate commerce. But 
independently of the statute, we are of opinion that the work of 
keeping such instrumentalities in a proper state of repair while thus 
used is so closely related to such commerce as to be in practice and 
in legal contemplation a part of it. The contention to the contrary 
proceeds upon the assumption that interstate commerce by railroad 
can be separated into its several elements, and the nature of each 
determined regardless of its relation to others or to the business as 
a whole. But this is an erroneous assumption. The true test always 
is: Is the work in question a part of the interstate commerce in 
which the carrier is engaged ? Of course, we are not here concerned 
with the construction of tracks, bridges, engines, or cars which have 
not as yet become instrumentalities in such commerce, but only with 
the work of maintaining them in proper condition after they have 
become such instrumentalities and during their use as such.

True, a track or bridge may be used in both interstate and intra- 
state commerce, but when it is so used it is none the less an instru
mentality of the former; nor does its double use prevent the employ
ment of those who are engaged in its repair or in keeping it in suit
able condition for use from being an employment in interstate 
commerce.

The point is made that the plaintiff was not, at the time of his 
injury, engaged in removing the old girder and inserting the new 
one, but was merely carrying to the place where that work was to be 
done some of the materials to be used therein. We think there is no 
merit in this. It was necessary to the repair of the bridge that the 
materials be at hand, and the act of taking them there was a part 
of that work. In other words, it was a minor task which was essen
tially a part of the larger one, as is the case when an engineer takes 
his engine from the roundhouse to the track on which are the cars 
he is to haul in interstate commerce. (See Lamphere v. Oregon R. & 
Nav. Co. 116 C. C. A. 156, 196 Fed. 336 [Bui. No. 112, p. 86] ; Horton 
v. Oregon-Washington R. & Nav. Co. 130 Pac. 897 [see p. 82];
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Johnson v. Southern P. Co. 196 U. S. 1, 21, 25 Sup. Ct. Rep. 158 
[Bui. No. 56, p. 303].)

What has been said shows that there was evidence to sustain a 
finding that at the time of the plaintiff’s injury the defendant was 
engaged, and he was employed by it, in interstate commerce; and, as 
in other respects the case was one for the jury, the court rightly 
denied the defendant’s request that a verdict in its favor be directed. 
A  motion for a new trial was interposed by the defendant, but no 
ruling was had upon it, doubtless because the court concluded that 
it could and should render judgment for the defendant on the evi
dence notwithstanding the verdict. In this the court was in error, 
first, because it was without authority so to do (Slocum v. New York 
L. Ins. Co. decided April 21,1913 [228 U. S. 364, ante, 523,33 Sup. Ct. 
Rep. 523]), and, second, because the evidence did not warrant such 
a judgment. Unless the motion for a new trial was well taken, judg
ment should have been given for the plaintiff on the verdict; and, 
subject to that qualification, the plaintiff is now entitled to such a 
judgment.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 8 7

Em ployers’ L ia b ility — R ailroad Companies— Federal S ta t 
u te— In te rsta te  Commerce— Yard C lerk — St. Lords, Scm Fran
cisco <& Texas Ry. Co. v. Seale et oil., United States Supreme Court 
(May 26,1913), 33 Supreme Court Reporter, page 651.—The widow 
and parents o f one Seale, an employee o f the company named, sued 
in the district court for Grayson County, Tex., to recover damages 
for the death of Seale, caused by injuries while in the employment 
o f the company as a yard clerk. Judgment was in the plaintiff’s 
favor in this court and in the State court of civil appeals. The case was 
then brought to the Supreme Court on a writ of error; in this trial 
the judgment of the courts below was reversed, and the case remanded 
for further proceedings. The error complained o f by the company 
was that the State courts refused to hold that the injury was within 
the scope o f the Federal statute, claiming that if  it was liable for 
Seale’s death it was liable only to his personal representative, and 
not to the plaintiffs suing in their individual capacity. This ruling 
of the courts was held by the Supreme Court to be error, referring 
to its decision in Michigan C. R. Co. v. Yreeland, 227 U. S., 59; 33 
Sup. Ct., 192 (see p. 88). Since the Federal statute is exclusive in 
its field, it was necessary for the action to be brought under it, and 
in accordance with its provisions, the court saying—

I f  the Federal statute was applicable, the State statute was ex
cluded by reason of the supremacy of the former under the National 
Constitution, and if the Federal statute was applicable, the right 
of recovery, if any, was in the personal representative of the deceased, 
and no one else could maintain an action.

Seale was yard clerk at North Sherman, Tex., his duties relating 
to both intrastate and interstate traffic, and consisting in part in 
examining incoming and outgoing trains, recording the numbers and
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initials on the cars, inspecting and recording seals on the car doors, 
etc. While so engaged he was fatally injured by a switch engine, 
which, it was claimed, was being negligently operated by other 
employees in the yard. The court held that the service was within 
the provisions of the Federal statute, Justice Yan Devanter, who 
delivered the opinion of the court, saying on this point:

In our opinion the evidence does not admit of any other view than 
that the case made by it was within the Federal statute. The train 
from Oklahoma was not only an interstate train, but was engaged 
in the movement of interstate freight; and the duty which the de
ceased was performing was connected with that movement, not in
directly and remotely, but directly and immediately. The interstate 
transportation was not ended merely because that yard was a ter
minal for that train, nor even if the cars were not going to points 
beyond. Whether they were going farther or were to stop at that 
station, it still was necessary that the train be broken up and the 
cars taken to the appropriate tracks for making up outgoing trains, 
or for unloading or delivering freight, and this was as much a part 
of the interstate transportation as was the movement across the 
State line.

88 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

Em ployers’ L ia b ility — R ailroad Companies— F ederal S ta tu te —  
M easure o f  Damages— P a r t ie s—Michigan Central R. Co. v. Y ree
land, United States Supreme Court (Jan. 20, 1913), 33 Supreme 
Court Reporter, page 192.— This was an action based on the Federal 
statute of 1908, and was for the benefit o f the widow of an employee 
killed in interstate commerce. The death occurred prior to the 
amendment of 1910, so that the unamended law only was under con
sideration. Judgment was in the plaintiff’s favor in the Circuit 
Court of the United States for the Northern District of Ohio, which 
judgment was on a writ of error reviewed by the Supreme Court, 
reversed, and a new trial ordered. The construction o f the act and 
the measure of damages thereunder were considered by the court, 
Justice Lurton delivering the opinion. The points raised and the 
conclusions reached are set forth with sufficient clearness in the fol
lowing quotations from the opinion:

We think the act declares two distinct and independent liabilities, 
resting, of course, upon the common foundation of a wrongful in- 
jury_j but based upon altogether different principles. It plainly 
declares the liability of the carrier to its injured servant. I f  he had 
survived he might have recovered such damages as would have com
pensated him for his expense, loss of time, suffering, and diminished 
earning power. But if he does not live to recover upon his own 
cause of action, what then? Does any right of action survive his 
death and pass to his representative? This is a question which de
pends upon the statute.

We may not piece out this act of Congress by resorting to the local 
statutes of the State of procedure or that of the injury. The act is
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one which relates to the liability of railroad companies engaged in 
interstate commerce to their employees while engaged in such com
merce. The power of Congress to deal with the subject comes from 
its power to regulate commerce between the States.

By this act Congress has undertaken to cover the subject of the lia
bility of railroad companies to their employees injured while engaged 
in interstate commerce. This exertion of a power which is granted 
in express terms must supersede all legislation over the same subject 
by the States.

It therefore follows that in respect of State legislation prescribing 
the liability of such carriers for injuries to their employees while 
engaged in interstate commerce, this act is paramount and exclusive, 
and must remain so until Congress shall again remit the subject to thei 
reserved police power of the States.

The obvious purpose of Congress was to save a right of action to 
certain relatives dependent upon an employee wrongfully injured, 
for the loss and damage resulting to them financially by reason of 
the wrongful death. Thus, after declaring the liability of the em
ployer to the injured servant, it adds—“ or in case of the death of 
such employee, to his or her personal representative, for the benefit 
of the surviving widow or husband and children of such employee; 
and, if none, then of such employee’s parents; and, if  none, then of 
the next of kin dependent upon such employee, for such injury or 
death,” etc. There is no express or implied limitation of the liability 
to cases in which the death was instantaneous.

This cause of action is independent o f any cause of action which the 
decedent had, and includes no damages which he might have recov
ered for his injury if he had survived. It is one beyond that which 
the decedent had,—one proceeding upon altogether different princi
ples. It is a liability for the loss and damage sustained by relatives 
dependent upon the decedent. It is therefore a liability for the 
pecuniary damage resulting to them, and for that only.

A  pecuniary loss or damage must be one which can be measured 
by some standard. It is a term employed judicially, “ not only to 
express the character of that loss to the beneficial plaintiffs which 
is the foundation of their right of recovery, but also to discriminate 
between a material loss which is susceptible of a pecuniary valuation, 
and that inestimable less of the society and companionship of the 
deceased relative upon which, in the nature of things, it is not possi
ble to set a pecuniary valuation.” (Patterscn, Railway Acci. Law, 
sec. 401.)

Nevertheless, the word as judicially adopted is not so narrow as to 
exclude damages for the loss of services of the husband, wife, or 
child, and, when the beneficiary is a child, for the loss of that care, 
counsel, training, and education which it might, under the evidence, 
have reasonably received from the parent, and which can only be 
supplied by the service of another for compensation.

The rule for the measurement of damages must differ according 
to the relation between the parties plaintiff and the decedent, 
“ according as the action is brought for the benefit of husband, wife, 
minor child or parent of minor child, for the loss of services or sup
port to which the beneficiary was legally entitled, or is brought for 
the benefit of a person whose damages consist only in the loss of a
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9 0 BULLETIN OF THE BUEEAU OF LABOR STATISTICS.

prospective benefit to which he was not legally entitled.” (Tiffany, 
Death by Wrongful Act, secs. 158, 160-162.)

The court below instructed the jury that they could not allow 
damages for the grief and sorrow of the widow, or as a “ balm to her 
feelings.” They were directed to confine themselves to a proper 
compensation for the loss of any pecuniary benefit which would 
reasonably have been derived by her from the decedent’s earnings. 
The court did not stop there, but further instructed the jury that, 
“ in addition to that, independent of what he was receiving from the 
company, his employer, it is proper to consider the relation that 
was sustained by Mr. Wisemiller and Mrs. Wisemiller, namely, the 
relation of husband and wife, and draw upon your experiences as 
men, and measure, as far as you can, what it would reasonably have 
been worth to Mrs. Wisemiller in dollars and cents to have had, 
during their life together, had he lived, the care and advice of Mr. 
Wisemiller, her husband.” [189 Fed. 496.] This threw the door 
open to the widest speculation. The jury was no longer confined 
to a consideration of the financial benefits which might reasonably 
be expected from her husband in a pecuniary way.

A  minor child sustains a loss from the death of a parent, and par
ticularly of a mother, altogether different from that of a wife or 
husband from the death of the spouse. The loss of society and 
companionship, and of the acts of kindness which originate in the 
relation and are not in the nature of services, are not capable of 
being measured by any material standard. But the duty of the 
mother to minor children is that of nurture, and of intellectual, 
moral, and physical training, such as, when obtained from others, 
must be for financial compensation. In such a case it has been held 
that the deprivation is such as to admit of definite valuation, if there 
be evidence of the fitness of the parent, and that the child has been 
actually deprived of such advantages. (Tilley v. Hudson River R. 
Co. and Lett v. St. Lawrence & O. R. Co., both cited above.) I f  the 
case at bar had been of such a character, the loss of “ care and ad
vice ” might have been a proper matter for compensation.

Neither “ care ” nor “ advice,” as used by the court below, can be 
regarded as synonymous with “ support” and “ maintenance,” for 
the court said it was a deprivation to be measured over and above 
support and maintenance. It is not beyond the bounds of supposi
tion that by the death of the intestate his widow may have been de
prived of some actual customary service from him, capable of 
measurement by some pecuniary standard, and that in some degree 
that service might include as elements “ care and advice.” But there 
was neither allegation nor evidence of such loss of service, care, or 
advice; and yet, by the instruction given, the jury were left to con
jecture and speculation. They were told to estimate the financial 
value of such “ care and advice from their own experiences as men.” 
These experiences, which were to be the standard, would, of course, 
be as various as their tastes, habits, and opinions. It plainly left it 
jopen to the jury to consider the value of the widow’s loss of the 
society and companionship of her husband.

In this part of the charge the court erred. The assignments of 
error are otherwise overruled. But for this error the judgment 
must be reversed and a new trial ordered.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis 



Em ployers’ L ia b ility — R a il r o a d  Companies— F ederal S ta tu te — * 
M easure of  Damages— Persons E n title d — Gulf, Colorado & Santa 
Fe Ry. Co. v. McGinnis, United States Supreme Court (Apr. 7, 
1913), 33 Supreme Court Reporter, page 1$6.— M ary McGinnis sued 
as administratrix to recover damages for the death of W. T. M c
Ginnis while engaged as engineer on an interstate passenger train. 
The engine was derailed, as the company alleged, due to the mali
cious tampering with the switch by a stranger, without its negli
gence. Judgment was in the plaintiff’s favcr in the county and 
State courts, and the case was before the Supreme Court on a writ 
of error, the cause assigned being that the court had misconstrued 
the character of the liability imposed by the statute. The widow 
sued as administratrix for the benefit of herself and four children 
named. One of these was a married woman, in no way dependent 
upon her father for support, and without reasonable expectation 
of pecuniary benefit as a result o f a continuation of his life. The 
company asked that the jury be instructed to allow no damages 
in favor of this woman, but this the court declined to do. The  
jury returned a verdict for $15,000, and apportioned it, one-half 
to the widow, and the remainder equally among the four children. 
The court cited its opinions in Michigan C. R. Co. v. Yreeland (p. 88), 
and American R. Co. v. Didricksen (p. 99), and reversed the judg
ment of the court below, Justice Lurton, speaking for the court, 
saying:

The statutory action of an administrator is not for the equal 
benefit of each of the surviving relatives for whose benefit the suit 
is brought. Though the judgment may be for a gross amount, the 
interest of each beneficiary must be measured by his or her indi
vidual pecuniary loss. That apportionment is for the jury to re
turn. This will, of course, exclude any recovery in behalf of such 
as show no pecuniary loss.

E m p l o y e r s ’ L i a b i l i t y — R a il r o a d  C o m p a n ie s — F e d e r a l  S t a t u t e .— - 
N e g l ig e n c e—New York, N. II. &~I1. R. Co. v. Murphy, United 
States Circuit Court of Appeals, Second Circuit (Apr. 1!+, 1913), 
Wl± Federal Reporter, page b20.—This was an action to recover 
damages for the death of Charles J. Murphy, a flagman on freight 
train No. 772, in April, 1910. Murphy was killed by a rear end 
collision with extra wrecking train No. 413, while sitting in the 
caboose of his train. The company was alleged to be negligent in 
failing to so dispatch the trains as to prevent a collision, and in 
running No. 413 at such great speed as to overtake No. 772. Under 
the rules it appeared that the flagman should have put out torpe
does and burned a fusee to warn the following train, as the morning 
was foggy. On the other hand, it appears that the engineer of the 
wrecking train must have known that he was in close proximity
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92 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

to the freight train, and was incurring danger by running at the 
rate of 35 miles an hour, which speed he attained. The judge in 
the court below left it to the jury to say whether the negligence 
of the company in dispatching the wrecking train as it did was 
the proximate and sole cause of the collision, whether negligence 
in running the wrecking train was such cause, or whether the neg
ligence of Murphy was the proximate and sole cause. A verdict 
was brought in in the plaintiff’s favor in the District Court of the 
United States for the District of Connecticut, the damages being 
fixed at $15,000, but reduced to $10,000 on the ground of the con
tributing negligence of the deceased, as provided by section 3 of 
the liability act. The court reduced the verdict to $7,000, which 
remittitur the plaintiff accepted. The court of appeals reversed the 
judgment of the court below on grounds that appear in the follow
ing quotation from the opinion of Judge Ward, who spoke for the 
court:

We think that there was no question of negligence in respect to 
the dispatching of the trains to be submitted to the jury and that it 
was error to do so. The defendant’s rules were reasonable and suffi
cient. I f  they had been followed in connection with the order from 
the dispatcher’s office, no collision would have occurred. In other 
words, if the deceased had protected train 772, or if 413 had observed 
the prescribed interval of 10 minutes in following 772, or had not 
gone at excessive speed, there would have been no collision. The 
negligence of the deceased was quite apparent, and so the jury found. 
Therefore the only ground left on which the plaintiff could have re
covered was negligence in operation of 413. We can not tell from 
the verdict whether the jury found in favor of the plaintiff on the 
ground of the defendant’s negligence in dispatching the trains, or 
on the ground of negligence in operating 413, or on both grounds.

E m p l o y e r s ’ L ia b i l i t y — R a il r o a d  C o m p a n ie s — F e d e r a l  S t a t u t e —  
N e g l ig e n c e — M e a s u r e  of  C o n t r ib u t o r y  N e g l ig e n c e— Norfolk c& 
Western Ry. Co. v. Earnest, United States Supreme Court (May 26, 
1913), 33 Supreme Court Reporter, page 654-—D. E. E a rn e st w as in 
ju red  w h ile  p ilo tin g  a locom otive th ro u gh  several sw itches in  the  
n ig h ttim e  at N o r th  F o r k , W. V a. It w as in  evidence th a t E a rn e st w as  
d ep en d in g  u p o n  the establish ed cu stom  b y  w h ich  an en gin eer w o u ld  
a w a it sig n a ls  fr o m  the p ilo t  b efore  p roceed in g  over a sw itch , w h ile  
th e c om p an y  cla im ed th a t the engineer w as o bservin g  a custom  b y  
w h ich  he sh ou ld  a w a it a sig n a l b efo re  p a ssin g  over the first sw itch , 
b u t w as n ot required to w a it  sig n a ls  b efo re  p a ssin g  the others, it  
b ein g  the d u ty  o f  the p ilo t  to  g ov ern  h im se lf a cco rd in gly . E a rn e st  
g a v e  th e s ig n a l fo r  the first sw itch , and then advan ced , w a lk in g  b e
tw een th e ra ils  w ith ou t o bservin g  the action  o f  the en gineer, w h en  
he w as run  dow n  and received the in ju ries com p lain ed  o f. J u d g 
m en t w as in h is fa v o r  in th e C ircu it C o u rt o f  the United S ta tes  fo r
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the Western District of Virginia, this judgment being affirmed by 
the Supreme Court in the present proceedings.

That the question of the negligence of the engineer was for the 
jury was held by the court in its opinion as delivered by Justice Yan 
Devanter, as is shown by the following quotation:

As before indicated, there was evidence tending to show that it 
was usual for the pilot to walk between the rails in advance of the 
locomotive, that the conditions outside the track made it necessary to 
do so in the nighttime, and that all this was known to the engineer. 
Whether this evidence was true was for the jury to determine; and 
if it was true, it certainly could not be said as matter of law that 
the engineer was in the exercise of ordinary care, which was the con
trolling standard for him, if he made no effort to see whether the 
plaintiff was on the track, and took no precaution for his protection.

Exceptions were taken to the instruction of the court below on the 
matter of the comparative negligence of the company and the 
plaintiff. The Supreme Court criticised the instructions given, but 
did not hold them so faulty as to vitiate the judgment. The rule 
applicable in this connection is embodied in the following quotation 
from Justice Yan Devanter’s opinion:

The thought which the instruction expressed and made plain was 
that, if the plaintiff had contributed to his injury by his own neg
ligence, the diminution in the damages should be in proportion to the 
amount of his negligence. This was twice said, each time in terms 
readily understood. But for the use in the second instance of the 
additional words “ as compared with the negligence of the defend
ant ” there would be no room for criticism. Those words were not 
happily chosen, for to have reflected what the statute contemplates 
they should have read, “ as compared with the combined negligence 
of himself and the defendant.” We say this because the statutory 
direction that the diminution shall be “ in proportion to the amount 
of negligence attributable to such employee” means, and can only 
mean, that, where the casual negligence is partly attributable to him 
and partly to the carrier, he shall not recover full damages, but only 
a proportional amount, bearing the same relation to the full amount 
as the negligence attributable to the carrier bears to the entire negli
gence attributable to both; the purpose being to abrogate the com
mon-law rule completely exonerating the carrier from liability in 
such case, and to substitute a new rule, confining the exoneration to 
a proportional part of the damages, corresponding to the amount of 
negligence attributable to the employee.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 9 3

E m p l o y e r s ’ L ia b i l i t y — R a il r o a d  C o m p a n ie s — F e d e r a l  S t a t u t e —  
P a r t ie s — L im it a t io n s —Missouri, Kansas & Texas Ry. Co. v. Wulf, 
United States Supreme Court (Jan. 6,1913), 33 Supreme Court Re
porter, page 135.—Fred Wulf was fatally injured in November, 1908, 
while employed as a fireman by the company named, and his mother 
brought action in her individual capacity in January, 1909, to re
cover damages therefor, the amount of damages being fixed in the
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9 4 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

demand at $40,000. The company in its answer made a general de
nial of the plaintiff’s allegations, pleading contributory negligence 
on the part of the deceased and the negligence of his fellow servants. 
No further action was taken until January, 1911, when an amended 
answer was filed, demurring to the demand for $40,000 damages, 
claiming that the State law limited such damages to $10,000, and 
further, that as the injury was received in the course of employment 
in interstate commerce, the liability act of 1908 applied, and not the 
laws of Kansas. On the same day Mrs. Wulf amended her petition, 
setting forth that she was administratrix for the sole purpose of 
prosecuting this suit, no other necessity for administration existing. 
Her suit was therefore continued “ both in her individual capacity 
and as administratrix.” She also averred that liability attached 
both under the laws of Kansas, where the death occurred, and under 
the Federal statute. These amendments were allowed by the court, 
and the company excepted. The exceptions were overruled, and on 
trial, judgment was entered in her favor in the sum of $7,000 in the 
Circuit Court for the Eastern District of Texas, which was affirmed 
in the Circuit Court of Appeals for the Fifth Circuit. (192 Fed., 
919, 113 C. C. A., 665.)

The case was before the Supreme Court on a writ of error, and 
the judgment of the court below was affirmed. The principal points 
in dispute were disposed of by Justice Pitney, speaking for the court, 
in the following language:

It is true the original petition asserted a right of action under the 
laws of Kansas, without making reference to the act of Congress. 
But the court was presumed to be cognizant of the enactment of the 
employers’ liability act, and to know that, with respect to the respon
sibility of interstate carriers by railroad to their employees injured 
in such commerce after its enactment, it had the effect of super
seding State laws upon the subject. (Second Employers’ Liability 
Cases (Mondou v. New York, N. H. & H. R. Co.) 223 U. S. 1, 32 Sup. 
Ct. Rep. 169 [see Bui. No. 98, p. 470].) Therefore the pleader was 
not required to refer to the Federal act, and the reference actually 
made to the Kansas statute no more vitiated the pleading than a 
reference to any other repealed statute would have done.

It is true that under the Federal statute the plaintiff could not, 
although sole beneficiary, maintain the action except as personal 
representative. So it was held in American R. Co. v. Birch, 224 
U. S. 547, 56 L. Ed. 879, 32 Sup. Ct. Rep. 603. But in that case there 
was no offer to amend by joining or substituting the personal repre
sentative, and this court, while reversing the judgment, did so with
out prejudice to such rights as the personal representatives might 
have. The decision left untouched the question of the propriety 
of such an amendment as was applied for and allowed in the case 
before us,—an amendment that, without in any waj  modifying or 
‘enlarging the facts upon which the action was based, in effect merely 
[indicated the capacity in which the plaintiff was to prosecute the
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action. The amendment was clearly within section 954 Rev. Stat. 
U. S. Comp. Stat. 1901, p. 696.

Nor do we think it was equivalent to the commencement of a new 
action, so as to render it subject to the two years’ limitation pre
scribed by section 6 of the employers’ liability act. The change was 
in form rather than in substance (Stewart v. Baltimore & O. R. Co. 
168 U. S. 445, 18 Sup. Ct. Rep. 105). It introduced no new or dif
ferent cause of action, nor did it set up any different state of facts 
as the ground of action, and therefore it related back to the begin
ning of the suit. [Cases cited.]

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 95

E mployers’ L iability— R ailroad Companies— F ederal Stat
ute— P orters on P u llm an  Cars— Robinson v. Baltimore & Ohio 
Railroad Co., Court of Appeals of the District of Columbia (Mar. 10, 
1913), Ifl Washington Law Reporter, page 191±.— George R . Robinson 
sued the company named to recover damages for injuries received 
by him while engaged in the performance of his duties as a Pullman  
porter in A pril, 1910. Judgment was against him in the Supreme 
Court of the District o f Columbia, the court directing a verdict for  
the defendant company. Robinson then appealed, the appeal re
sulting in the judgment of the court below being affirmed. Two  
questions were involved, first, as to whether or not the plaintiff was 
an employee of the defendant railroad company, and second, as to 
the effect of the contract o f employment made between him and the 
Pullman Co., when he entered its service in 1905. B y  this con
tract Robinson agreed to assume all risks of accidents or casualties 
by railway travel or otherwise incident to the employment and ser
vice upon which he sought to enter, releasing and discharging the 
Pullman Co., its officers and employees, from any and all claims for 
liability on account of personal injury or death in such employ
ment or service. H e also agreed to release the corporations or per
sons owning or controlling the railroad lines over which the Pullman  
Co. operated its cars from any liability of any nature or character 
whatever on account of personal injury or death while in said em
ployment or service. Judge Van Orsdel, who delivered the opinion 
of the court said in part:

Of course, if plaintiff was in the employ of defendant at the time 
of the accident, he would be entitled to maintain his action under 
section 5 of the act of 1908, irrespective of the contract of employ
ment. Hence, the case turns solely upon the nature of plaintiff’s 
employment.

The Pullman Co. employed plaintiff in the capacity of porter, 
and he was acting as such in one of company’s cars at the time 
he was injured. The car was not operated nor controlled by de
fendant. Defendant, under its agreements with the Pullman Co., 
was simply hauling the car. True, it was hauled for the accom
modation of the passengers traveling upon defendant’s train; but 
the railroad company assumed no responsibility for the management
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of the car or its equipment. The Pullman Co. sold passengers 
the tickets which entitled them to the privileges of its car. The 
proceeds went to the Pullman Co. Its conductor and porter looked 
after the accommodation of the passengers while in and about 
the car. In fact, so far as the control of the car was concerned, it 
was as complete as if the entire train had been operated by the 
Pullman Co. The railroad company in its contract with its pas
sengers did nothing that limited the Pullman Co.’s control of 
its cars. The duty which the railroad company assumed to carry 
its passengers safely, whether in its cars or in the cars of the Pullman 
Co., arose from, its contract in the sale of tickets entitling them 
to transportation, and not from their purchase from the Pullman 
Co. of tickets entitling them to the additional privilege of riding in 
its cars.

It [a Pullman car] is a vehicle of a common carrier independent 
of the railroad company. The mere fact that the Pullman Co. 
employs the railroad company to haul its cars does not affect its 
relation to the public. Tne railroad company is not under obliga
tion to haul Pullman cars, as it is at common law to carry passengers 
and freight. (Russell v. Pittsburgh, C., C. & St. L. Ry. Co., 157 Ind. 
305.) Passengers occupy Pullman cars under contract with the 
Pullman Co., and not the railroad company. The service rendered 
by the porter forms no part of the contractual duty of the rail
road company to its passengers. 44 It is no part of the contract 
or obligation of a common carrier of passengers to furnish berths, 
or the services of a porter to make up beds or perform other services 
for passengers. The passenger pays the Pullman Co. for the ser
vices performed by it, and not the railroad company, and if one 
desires such services as are rendered by the Pullman Co. and its 
porter he must contract with that company for them.” (Chicago, 
R. I. & P. Ry. Co. v. Hamler, 215 111. 525.) On the other hand, the 
porter performs no service connected with the operation of the 
train by the railroad company.

The remaining question was as to whether or not the contract of 
release barred the action. On this point Judge Yan Orsdel said:

This brings us to the contract of employment. It is not in conflict 
with section 5 of the act of 1908, which provides: “ That any con
tract, rule, regulation, or device whatsoever, the purpose or intent of 
which shall be to enable any common carrier to exempt itself from 
any liability created by this act, shall to that extent be void.” This 
provision must be construed in relation to the act which relates alone 
to railroad employees engaged in interstate commerce. Plaintiff, not 
occupying that relation to defendant, can not avail himself of it to 
defeat his contract of employment. Stripped therefore of all connec
tion with the act of 1908, the contract of employment furnishes a 
complete bar to plaintiff’s right to recover in this action.

9 6  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m p l o y e r s ’ L ia b i l i t y — R a il r o a d  C o m p a n ie s — F e d e r a l  S t a t u t e —  
R e l ie f  D e p a r t m e n t — R e c e ip t  of  B e n e f it s — R ig h t  of  A c t io n —  
L i m it a t i o n  of  A c t io n s — Burnett v. Atlantic Coast Line Railroad' 
Co., Supreme Court of North Carolina (Sept. 1913), T9 Southeast
ern Reporter, page JflJf.—General Burnett sued the company named
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to recover for injuries received while in its employment. Judgment 
was against him in the superior court of Edgecomb County, from 
which he appealed, the appeal resulting in the judgment of the court 
below being reversed. The complaint presented a cause of action 
under the Federal employers’ liability act of 1908. The only defense 
offered by the company was that subsequent to the injury Burnett had 
received benefits from its relief department. In the court below it was 
agreed that if the receipt of benefits was not a bar to recovery, then 
the plaintiff was entitled to a judgment in his favor of $1,000 and 
costs, the only controverted point being the amount of damages, neg
ligence not being denied.

Judge Allen, who delivered the opinion of the supreme court, found 
the main question involved in the case as presented on appeal, not in 
the fact of the plaintiff’s receipt of benefits, but in the provision of 
section 6 of the Federal law, which states “ that no action shall be 
maintained under this act unless commenced within two years from 
the day the cause of action accrued.” As to the receipt of benefits, 
Judge Allen said:

It is settled beyond controversy by the decisions of the Supreme 
Court of the United States that the acceptance of benefits from a re
lief department does not prevent a recovery of damages for negli
gence under the employers’ liability act of 1908. (Chicago, B. & Q. 
E. Co. v. McGuire, 219 U. S. 549, 31 Sup. Ct. 259. [Bui. No. 93, p. 
644]: P., B. & W. E. Co. v. Schubert, 224 U. S. 603, 32 Sup. Ct. 589 
[Bui. No. 112, p. 78].)

The question involved in the construction of the sixth section above 
quoted was discussed at some length,, the point being whether or not 
it was a statute of limitations necessary to be pleaded by the defend
ant if he desired to avail himself of its provisions, or whether it was 
a condition inherent in and annexed to the right of action, so that 
it would operate to defeat the plaintiff’s action, which was brought 
more than two years after the cause of action accrued, without being 
pleaded. As to this Judge Allen said in part:

It is true it has been generally held by the courts that, where a 
statute creates a right not known to the common law, and provides a 
remedy for its enforcement, and limits the time within which the 
remedy must be pursued, the remedy in such cases forms a part of 
the right, and, if not invoked within the time, both the remedy, and 
the right are lost; but this view is not universally entertained, as it 
was held otherwise in Kaiser v. Kaiser, 16 Hun (N. Y.) 602, and the 
rule is at most a rule of construction adopted by the courts to aid in 
ascertaining the intent of the legislative body.

We must then examine the act of Congress, and, after considering 
its purpose, the subject with which it deals, the language used, and 
its effect, determine the legal operation of section 6. Again, we 
turn to the decisions of the Supreme Court of the United States, 
and find that one purpose of Congress was to adopt a uniform rule
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98 BULLETIN OF THE  BUREAU OF LABOR STATISTICS.

operating alike on all employees of railroad companies engaged in 
interstate commerce, and that one of the effects of the statute is to 
supersede the laws of the States in so far as they cover the same field. 
(Mondou v. Railroad, 223 U. S. 51, 53, 32 Sup. Ct. 169 [Bui. No. 98, 
p. 47°].)

The act includes within its terms all employees of railroad com
panies injured by negligence while employed in interstate commerce, 
and these may be divided into three or four classes for the purpose 
of this discussion.

In the first are those employees injured by the negligence of the 
company, when there is no assumption of risk, no contributory negli
gence, and no negligence of a fellow servant, and that there are such 
employees is exemplified by this record, from which it appears that 
the only fact in issue, or debated in this case, is the amount of 
damages.

The act of Congress creates no right in this class of employees that 
did not exist at common law, as they had the right before the act 
of Congress to maintain an action in the State courts, to recover 
damages for injuries caused by negligence, and the usual limitation 
upon the exercise of this right was three years.

In the next class are those employees, injured by the negligence of 
the company, who are guilty of contributory negligence. These are 
permitted to recover damages, which they could not do at common 
law; the act introducing the doctrine of comparative negligence, 
instead of that of contributory negligence.

The change in the law as to contributory negligence confers no 
right, and is operative only to withdraw from the company a defense 
theretofore existing, and the same may be said as to changes in the 
doctrine as to the negligence of a fellow servant, and of assumption 
of risk.

This seems to be the construction of the act adopted by the circuit 
court of appeals in Garrett v. Railroad, 197 Fed. 715, 117 C. C. A. 
109, in which the court says: u The damages allowed to the injured 
employees are but declaratory of rights existing at common law,” and, 
if  correct, it may well be questioned whether the rule of construc
tion relied on by the defendant has any application; but, however 
this may be, the considerations suggested furnish reasons bearing 
upon the legal effect of section 6.

The act supersedes the State law, and thereby deprives employees 
of a right of action existing at common law. It is entitled “ The 
Employers’ Liability Act,” and was enacted for the benefit and protec
tion of employees. It was designed to make it easier for employees 
to recover damages for injuries caused by negligence, and not to im
pose conditions destructive, not of the remedy, but of the right. If 
so, it seems to us more reasonable to conclude that in an act of this 
character, having in view the establishment and maintenance of the 
rights of the employee, under just restrictions, and considering the 
different classes of employees affected, it was the intent of Congress 
to limit the time within which an action could be commenced, and 
not to destroy the right.

The physical separation of the provision as to time from the sec
tion defining the right of action is also significant, and when con
sidered in connection with the verbiage of section 6, which is pecu
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DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 99

liarly adapted to a statute of limitations, becomes, without other 
considerations, almost controlling.

The language of the section is strictly within the definition of a 
statute of limitations. Mr. Wood says in his work on Limitations 
(vol. 1, sec. 1) : “ Statutes of limitations are such legislative enact
ments as prescribe the periods within which actions may be brought 
upon certain claims, or within which certain rights may be en
forced. Statutes which provide that no action shall be brought, or 
right enforced, unless brought or enforced within a certain time, are 
statutes of limitation.” And in Upton v. McLaughlin, 105 U. S. 
640, 26 L. Ed. 1197, a statute in the following words was held to 
be a statute of limitation: “ No suit, either at law or in equity, shall 
be maintainable in any court, between an assignee in bankruptcy and 
a person claiming an adverse interest, touching any property or 
rights of property transferable to or vested in such assignee unless 
brought within two years from the time when the cause of action 
accrued for or against such assignee.”

The decisions of our court upon the provision as to time in the act 
conferring a right of action for wrongful death (Rev. sec. 59) in 
nowise conflicts with the position that section 6 of the employers’ 
liability act is a statute or limitation, because the act first referred 
to clearly confers a new right of action not existing at common law, 
the language used is not that ordinarily found in statutes of limita
tion, and the limitation as to time is a part of the section defining 
the right of action, and is made a part of it.

After full consideration, we are of opinion that the sixth section 
of the employers’ liability act is a statute of limitations, and that 
there is error.

The plaintiff is entitled to judgment upon the verdict for the 
amount of damages awarded, less $97 received by him from the relief 
department, which the statute says must be deducted.

Em ployers’ L ia b ility — R ailroad Companies— F ederal Statute.—  
S a fe ty  Appliance Laws— A p p licab ility  to  Porto Rico— M easure  
o f Damages— American Railroad Go. of Porto Rico v. Didricksen, 
United States Supreme Court (Jan. 27, 1913), 33 Supreme Court 
Reporter, page 224.— This action was brought by the’ parents o f Pedro 
Didricksen to recover damages for hisi death while in the employment 
of the company named. The action was based on the liability act of 
3908, but was originally brought by the parents as beneficiaries and 
not in a representative capacity. A fter the jury had been summoned 
the declaration was amended by inserting the statement that the 
plaintiffs had been duly appointed as personal representatives, which 
amendment the court allowed, whereupon the company excepted. 
Judgment was in the plaintiff’s favor in the District Court of the 
United States for Porto Rico, and the case was brought to the Su
preme Court on a writ of error. It was complained that the cars o f  
the train were not equipped as required by the safety-appliance act 
of March 2, 1903 (32 Stat. 943), and there was some evidence sus
taining this contention. The company raised the question, however.
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as to the applicability of this act and the liability act of 1908 to Porto 
Rico. On this point Justice Lurton, speaking for the court, said:

The acts of March 2, 1893 (27 Stat. 531), and April 1, 1896 (29 
Stat. 85), related only to railroad companies engaged in interstate 
commerce. The traffic wholly confined to a territory of the United 
States was therefore not within either. But the act of March 2, 
1903, amended the former acts and extended their provisions to 
“ common carriers by railroad in the Territories and the District of 
Columbia.”

That the employers’ liability act of April 22, 1908 does apply to 
Porto Rico., is plain, since it, on its face, extends to the District of 
Columbia, the Territories, the Panama Canal Zone, and other “ pos
sessions ”  of the United State’s. That it did extend to Porto Rico was 
expressly decided in American R. Co. v. Birch, 224 U. S. 547, 32 
Sup. Ct. Rep. 603. The question as to whether the safety-appliance 
act extended to the island was reserved in the Birch case."

We are of opinion that the’ act does extend to Porto Rico. It is 
true that the term, “ possessions ” of the United States is not used as in 
the liability act. The act does, however, provide that the former acts 
of which it is amendatory “ shall be held to apply to common carriers 
by railroad in the Territories and the District of Columbia,” etc. 
Though for all purposes the island of Porto Rico has not been fully 
incorporated into the United States, it obviously is not foreign ter
ritory, nor its citizens aliens. (Gonzales v. Williams, 192 U. S. 1,
24 Sup. Ct. Rep. 177.) Its organization is in most essentials that of 
those political entities known as territories. It has a territorial legis
lature and a territorial system of courts. By the fourteenth section of 
the Foraker Act of 1900 (31 Stat. 80), “ the statutory laws of the 
United States not locally inapplicable * * * have the same force 
and effort [effect] in Porto Rico as in the United States, except the 
internal revenue laws.”

The court concluded therefore that the court below did not err in 
ruling that the act extended to that island.

It was held, however, that there was error in the rule for measuring 
the damages recoverable, so that it was necessary to reverse the’ action 
of the lower court and remand the case for a new trial. The reasons 
for this appear in the following quotations from the opinion of the 
court:

The damages recoverable are limited to such loss as results to them 
because they have been deprived of a reasonable expectation of pe
cuniary benefits by the wrongful death of the injured employee. The 
damage is limited strictly to the financial loss thus sustained. The 
court below went beyond this limitation by charging the jury that 
they might, in estimating the damages, “ take into consideration the 
fact that they are the father and mother of deceased, and the fact that 
they are deprived of his society and any care and consideration he 
might take of them: or have; for them during his life.” [5 Porto Rico 
Fed. Rep. 408.]

The loss of the society or companionship of a son is a deprivation 
not to be measured by any money standard. It is not a pecuniary 
loss under such a statute as this.
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The scope of the compensation recoverable under this statute has 
been so fully considered in Michigan C. R. Co. v. Vreeland, decided 
January 20,1913 [see page 88], that we need not say more.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 0 1

Em ployers’ L ia b ility — Railroad Companies— F ederal S ta tu te —  
S tate  Law— Defenses— South Covington <& Cincinnati Street Ry. 
Co. v. Finals AdmPx, Court of Appeals of Kentucky (Apr. 23, 
1913), 155 Southwestern Reporter, page 71$.— Henry M . Finan was 
a- motorman employed by the company named in operating a car be
tween Newport, K y ., and Cincinnati, Ohio. Owing to alleged defects 
in the equipment o f the car, it jumped the track at a curve while 
going at high speed, inflicting injuries causing Finan’s death. Suit 
was brought for damages in the circuit court of Kenton County, 
K y ., judgment being in favor of Finan’s administratrix in the 
amount of $10,000. In  the action, the provisions of the Ohio statute 
were set forth in full, and the suit was based thereon, although it 
was also alleged in the complaint that the car in question was an in
strument of interstate commerce. Am ong the grounds for reversal, 
the appellant company claimed that the Federal statute of 1908 
superseded the Ohio law under which the case was actually tried, 
and that it was error on the part of the court to overrule the com
pany’s motion to strike out the paragraph of the plaintiff’s petition 
which set up and relied upon the Ohio statute. Other points were 
involved, but this was the one of most importance. The court held, 
Judge Miller delivering the opinion, that the Federal statute con
trolled. It is also of interest to note the distinction pointed out by 
Judge Miller as to the difference between the State and Federal 
statutes as to the basis upon which recovery can be had. The opinion 
of the court with reference to these points is set forth in the following 
language:

The employers’ liability act was passed by Congress in the exercise of 
its constitutional authority to regulate interstate commerce. It pro
vides that every common carrier by railroad while engaged in com
merce between the States shall be liable in damages to any person suf
fering injury while employed by such carrier in such commerce, where 
injury or death results from any defect or insufficiency due to its neg
ligence in its cars, engines, appliances, machinery, tracks, roadbed, 
work boats, wharves, or other equipment. The constitutionality of 
that act has been sustained by the Supreme Court of the United 
States in Mondou v. N. Y., N. H. & H. R. Co., 223 U. S. 1, 32 Sup. 
Ct. 169, M. K. & T. Ry. Co. v. Wulf, 226 U. S. 570, 33 Sup. Ct. 135, 
and Michigan Central R. R. Co. v. Vreeland, 227 U. S. 59, 33 Sup. 
Ct. 192. In these cases it was held that the effect of the employers’ 
liability act was to supersede the State laws upon the subject; and, 
that being true, there can be no doubt that the employers’ liability 
act of 1908 superseded all other statutes, as well as the common law, 
in so far as interstate commerce was involved, and that the Ohio act 
pleaded and relied upon in this case, and under which this case was
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tried and the instructions were drawn, was abrogated by said Federal 
statute, in so far as this case was concerned. The petition shows that 
appellant is an interstate carrier of passengers, and that Finan was 
injured while engaged in appellant’s business as an interstate carrier. 
Any recovery, therefore, which appellee would be entitled to in this 
action, must be regulated by and be in conformity with the provisions 
of the act of Congress. It is admitted that the case was tried under 
the Ohio statute, and that the rulings of the court upon the admis
sion of evidence, and in instructing the jury, were made under the 
Ohio statute.

That statute makes the mere proof of the existence of defects in 
appliances prima facie evidence of negligence; and, that having been 
shown, it throws the burden of disproving negligence upon the em
ployer. The first instruction given in this case carries out this idea, 
and did not require the plaintiff to make out any case of negligence 
beyond the bare proof of the alleged defective condition of the wheels 
of the car. The paragraph of the petition in which the Ohio statute 
was pleaded did not couple an allegation of negligence with the 
averments set up in the petition, as it was not considered necessary 
that it should be done. Furthermore, in his instruction as to the 
amount of recovery, the court adopted the maximum fixed by the 
Ohio statute, which is limited to $12,000. It will be noticed that the 
Ohio statute differs radically from the employers’ liability act in giv
ing a basis upon which the recovery can be had, since under section 
6243 of the Ohio statute a prima facie case of negligence on the part 
of the employer is made out when any defect or unsafe condition is 
shown in the cars, while under the Federal statute the plaintiff must 
show negligence under the rules ordinarily applicable to cases of that 
character. It was therefore impossible for the court to proceed under 
both statutes; it must of necessity proceed under one, and discard the 
other. In view, therefore, of the fact that the Federal act superseded 
the Ohio statute, it necessarily controlled this case, which is admitted 
by all parties to be a case of interstate commerce. In instructing 
under the Ohio statute, and in refusing to require the plaintiff to 
elect under which paragraph of the petition she would prosecute her 
case, the circuit court was in error.

E m p l o y e r s ’ L i a b i l i t y — R a il r o a d  H a zar d s— C o n s t r u c t io n  of  
S t a t u t e — L a s t  C l e a r  C h a n c e —American Gar <& Foundry Go. v. 
Inzer, Appellate Court of Indiana (Apr. 23,1913), 101 Northeastern 
Reporter, page 676.—This case was before the appellate court for the 
second time. The plaintiff, Mary Inzer, suing under the employers’ 
liability act, Burns A. S . 1908, section 8017, had recovered a judgment 
in the circuit court of Clarke County for the death of her husband, 
which judgment was affirmed on the first appeal to the appellate 
court. This judgment was subsequently reversed by the supreme 
court on the ground that the complaint did not present an action 
under the law in question. The complaint was amended, and judg
ment was again given in the plaintiff’s favor in the circuit court of 
Clarke County, from which the company again appealed, and the 
case came to the appellate court a second time. Inzer was a tinner
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employed by the company named in roofing a car, when the car on 
which he was working was moved by a locomotive engine owned and 
operated by the defendant company. Inzer was pushed from the car 
by coming in contact with timbers at the top of the door through 
which the car passed, was dragged for some distance, and when the 
car stopped was lying across the rail between the two cars, helpless 
from a broken leg. It was alleged that while he was lying in this 
helpless condition the train was negligently moved so that a wheel 
passed over his body, causing his death. The earlier opinions are 
given in 80 N. E. 444 (see Bui. No. 81, page 415) and 87 N. E. 722 
(see Bui. No. 82, page 664).

The chief defense of the defendant company, appellant in the 
present case, is that the act in question does not apply to it for the 
reason that it is a private corporation, and not a railroad corporation 
engaged in operating a commercial railroad, citing Bedford Quarries 
Co. v. Bough (168 Ind. 671, 80 N. E. 529; see Bui. No. 71, p. 337). 
The appellate court, speaking by Judge Lairy, held that the decision 
in question did not take the present case out of the law. Referring 
to that decision, Judge Lairy said:

In this case it was said: “ One rule of liability can not be estab
lished for railway companies, merely as such, and another rule for 
other employers, under like circumstances and conditions.” The law 
was upheld as constitutional in so far as it relates to the business of 
railroading upon the ground that it does not classify employers of 
labor, but that it does classify the business in which laborers are em
ployed and places the business of railroading in a class to itself, and 
makes the law applicable thereto. The classification is justified upon 
the ground that the well-known hazards incident to the operation of 
trains on railroads afford a sufficient reason inherent in the subject- 
matter to justify the classification. I f  the distinction thus made is 
to be maintained, we should not look to the character of the employers 
for the purpose of determining whether or not the law should apply, 
but we must look to the nature of the business in which they are 
engaged. I f  the business is the operation of cars and trains on a 
railroad under such circumstances as to expose employees to the dan
gers and hazards incident to the operation of a train, then the law 
should be held to apply to such business, whether it be conducted by 
an individual, a firm, a private corporation, or a public corporation. 
The Supreme Court in a recent case said: “ I f  the character of the 
employer within the meaning of the statute is not important, and the 
nature of the employment is the test to be applied in construing the 
statute, the expression 6 every railroad or other corporation operating 
within the State,’ as applied to railroads, should, under the rule above 
stated, be enlarged and expanded so as to include any person, com
pany, or corporation engaged in operating a railroad in this State.” 
(Pittsburgh, etc., R. Co. v. Lightheiser, 168 Ind. 438, at page 465, 78 
N. E. 1033, at page 1042.)

It is not necessary that the business should be the operation of a 
commercial railroad, or that operating a railroad was the only busi
ness of the employer, or that it was even his principal business. I f
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in one department of its business appellant operated locomotives, 
cars, and trains of cars upon a railroad track, and if the dangers 
incident to such operation were substantially the same as are inci
dent to the operation of trains on a commercial railroad, we can 
think of no good reason why the employers’ liability act should not 
apply to that department of its business.

A statement of the complaint was then given, showing that the 
defendant company maintains tracks of standard gauge in its plant, 
operates engines, cars, and trains for the transportation of lumber, 
iron, coal, and other freight, and for the moving of cars about the 
plant. These tracks also connect with the tracks of an interstate 
railroad. Judge Lairy then said:

By an application of the principles before stated we have reached 
the conclusion that the facts thus stated show that the statute under 
consideration applies to that department of appellant’s business 
in which its employees are exposed to the dangers incident to the 
operation of trains.

The allegations of the complaint sufficiently show that the employ
ment of Inzer was of such a character as to expose him to the hazards 
incident to the operation of trains, and that the injury which caused 
his death resulted from such a hazard. It is sufficient in this respect. 
It is not necessary to allege that he was employed to assist in the 
operation of trains, and that he was so engaged at the time he re
ceived his injury. (Eichey v. Cleveland, etc., E. Co. 06 N. E. 694 
[Bui. No. 99, p. 709].)

Another point raised in the trial w7as as to the application of the 
doctrine of the “ last clear chance,” as to which Judge Lairy said:

Appellant contends that the doctrine of last clear chance does 
not apply to the facts as disclosed by the pleadings and proofs in 
this case. With this contention we can not agree. The negligence 
relied on was the giving of the signal to back the train at a time 
when Inzer was lying in a helpless condition just back of the front 
truck of the fifth car. It may be conceded that his perilous situa
tion on the track was the result of his contributory negligence, but 
it is apparent that he was in a situation where the utmost diligence 
on his part was unavailing to prevent the injury. At that time his 
negligence ceased, and, if the appellant after that had an opportunity 
to avoid injuring him and negligently failed to avail itself of such 
opportunity, it would be liable under the doctrine of last clear 
chance.

The judgment of the circuit court was therefore affirmed.

1 0 4  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m p l o y e r s ’ L i a b i l i t y — R a il r o a d s— H ou rs  o f  S e r v ic e— V io l a 
t io n  o f  S t a t u t e  as  N e g l ig e n c e—St. Louis, Iron Mountain & South
ern R. Co. v. McWhirter, TJnited States Supreme Court (June 10, 
1913), 33 Supreme Court Reporter3 page 858.—This was an action 
by Mrs. Cordie McWhirter, suing, as administratrix of the estate 
o f her husband, to recover damages for his death while employed as
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a flagman by the appellant company. Judgment had been in her 
favor in the circuit court of Hickman County, Ky., which was 
affirmed by the court of appeals of the State. The principal ground 
on which the action of the lower courts was based was the violation 
of the Federal 16-hour law of March 4, 1907, though the question of 
the liability of the company under the Federal statute of 1908 was 
also raised. The injury by which McWhirter met his death was 
received a few minutes after he had completed a 16-hour term of 
service, occurring between 7 and 8 o’clock on the morning of Feb
ruary 23, 1910. Inasmuch as the other facts of the case were of 
slight influence in the conclusions reached, they need not be pre
sented here. The trial court instructed the jury, among other things, 
to the effect that if the servants of the company permitted or re
quired McWhirter to be on duty more than 16 hours next before his 
death, and this fact contributed to his death, the verdict should be 
in the plaintiff’s favor. The court of appeals reviewed the evidence 
and stated that it was clear that the injury occurred after more than 
16 consecutive hours of service, and said that even if such excess 
was but five or seven minutes it was a violation of the statute, which 
was negligence per se, to which the “ intestate’s death must, as a 
matter of law, be attributed; and if so, the right of appellee to main
tain this action can not be questioned.”

A  further statement by this court is as follows:
“ Recurring to the appellant’s violation of the provisions of the 

statute .prohibiting it from requiring its employees to remain on 
duty longer than 16 consecutive hours, we find that the language 
of the provision in question is mandatory and that the duty it im
poses is a definite, absolute duty. Its nonperformance may not, 
therefore, be excused by a showing on the part of the railroad com
pany that it used ordinary care or reasonable diligence to perform 
it, but was unable to do so. The violation of such a statutory duty 
is therefore negligence per se.”

The railroad company’s appeal was based largely on the effect of 
these instructions to the jury and this ruling of the appellate court. 
The Supreme Court accepted the contention of the company that the 
views announced were not supported by the law in question. On this 
point the opinion of the Supreme Court as delivered by Chief Justice 
White is as follows :

Giving to the views, these expressions by the court, their natural 
significance, there would seem to be little doubt that it was intended 
to hold that the effect o f the violation of the hours o f service act was 
to create an unconditional liability for all accidents happening dur
ing the period beyond the statutory time, irrespective o f proof show
ing a connection between the accident and the working overtime. 
In  other words, the ruling was that by operation of law the carrier 
is an insurer of the safety of all his employees while working beyond
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the statutory time. And it is true also to say that although the in
structions given by the trial court may not have as explicitly stated 
the doctrine as did the court of appeals, nevertheless such instruc
tions rested upon the same interpretation of the statute for the fol
lowing reasons: (a) Because beyond the proof of working overtime 
there was no offer of proof connecting the accident with the working 
overtime; and, (b) because it is apparent that the court of appeals 
interpreted the charge upon which it was passing as having that 
significance, and affirmed it for that reason.

In giving to the statute the construction above stated, we think 
error was committed. The hours of service act was approved March 
4, 1907, and is entitled, “An act to promote the safety of employees 
and travelers upon railroads by limiting the hours of service of em
ployees thereon.” Chap. 2939, 34 Stat. at L. 1415, U. S. Comp. Stat. 
Supp. 1911, p. 1321. We are unable to discover in the text of the 
statute any support for the conclusion that it was the purpose of 
Congress in adopting it to subject carriers to the extreme liability of 
insurers, which the view taken of the act by the court below imposes. 
We say this because, although the act carefully provides punishment 
for a violation of its provisions, nowhere does it intimate that there 
was a purpose to subject the carrier who allowed its employees to 
work beyond the statutory time to liability for all accidents happen
ing during such period, without reference to whether the accident 
was attributable to the act of working overtime. And we think that 
where no such liability is expressed in the statute, it can not be sup
plied by implication. It requires no reasoning to demonstrate that 
the general rule is that, where negligence is charged, to justify a 
recovery it must be shown that the alleged negligence was the proxi
mate cause of the damage. The character of evidence necessary to 
prove such causation we need not point out, as it must depend upon 
the circumstances of each case. Conceding that a case could be pre
sented where the mere proof of permitting work beyond the statutory 
time and the facts and circumstances connected with an accident 
might be of such a character as to justify not only the conclusion of 
negligence, but also the inference of proximate cause, such concession 
can be of no avail here, since the instruction of the trial court and 
the ruling affirming that instruction were based upon the theory 
that the mere act of negligence in permitting an employee to work 
beyond the statutory period created liability irrespective of the con
nection between the alleged negligence and the injury complained of.
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R ailroads— Safety A ppliances— G rab I rons on Cars— State and  
F ederal L egislation— Southern Railway Go. v. Railroad Com
mission of Indiana, Supreme Court of Indiana (Jan. 3, 1913), 100 
Northeastern Reporter, page 337.— The railroad commission of In 
diana secured a judgment against the company named in the superior 
court of Vanderburgh County for failure to comply with the provi
sions o f section 5280, Burns’s A. S. 1908, which requires railroad loco
motives, cars, etc, to be equipped with grab irons or handholds in the 
sides or ends thereof. The company appealed, contending that the 
Federal safety-appliance act of 1893 was exclusive, and that the State
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had no power of supervision in the matter. The car on which the 
complaint was based was loaded with coal at a point within the State 
for delivery at another point within the State, but was being moved 
by an interstate carrier, and in connection with interstate traffic. The 
contention that the State statute was invalid and inoperative was re
jected by the supreme court. Judge Myers, who delivered the opinion 
of the court, first laid down certain “ general propositions that may 
be regarded as settled.” These were enumerated, and numerous cases 
cited as supporting them. They are as follows:

First. That the power of regulating commerce 66 among the States ” 
is in Congress, and the subject of exclusive Federal control.

Second. That when Congress does act, and its action covers the 
subject matter, its action is exclusive as to interference.

Third. Until, and unless Congress does act, and its action covers 
the subject matter, the States may act.

Fourth. That so long as the action of the States is not repugnant 
to, or does not interfere with, or place burdens upon, or undertake to 
regulate, interstate commerce, or are mere police regulations, their 
actions, though in aid, or if in aid, of interstate commerce, is not 
invalid, unless it is a direct interference.

Fifth. That it is not enough to render the State law invalid that 
it is similar to the Federal act upon the same subject. It must in 
operation interfere directly or substantially with interstate commerce, 
and not be an incidental or casual interference or remotely affect it 
hurt fully.

Sixth. That, where both the acts of Congress and of the State make 
a defined act an offense, the commission of the act may be an offense 
against each, and punishable by each.

Following this Judge Myers noted the questions remaining for de
cision, which he enumerated and discussed, as follows:

From these premises several inquiries inject themselves into the 
case: First, Does the Federal act cover the particular subject matter 
of our State act as to grab irons or handholds? Second. Does the 
State statute have a real or substantial relation to interstate com
merce? Third. Is it a regulation or an interference with interstate 
commerce, or does it only affect it indirectly and remotely? Fourth. 
Is there an actual conflict between the two acts, or is the State act in 
aid of the Federal act?

The object and purpose of both acts are the same with respect to 
grab irons or handholds on cars; that is, the protection of those who 
do, and must, use them. That the Federal act includes not only cars 
when in use in interstate commerce, but also cars commonly used on 
railways so engaged, even though the car is at the particular time 
loaded at one point in a State, and delivered at another point in the 
same State, or when unloaded, or when transported in, or as part of 
a train engaged in, or on a railroad doing an interstate business, and 
the use of defective cars forbidden, is no longer an open question.

It must be, and is conceded, that in case of conflict the State statute 
must yield; that is, if the two statutes prescribe different rules, or the 
enforcement of both may expose the carrier to conflicts in their [its] 
duties.
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The Federal act requires “ secure grab irons and handholds in the 
ends and sides of each car.” The State act requires “ secure grab 
irons or handholds in the sides or ends thereof.” Under the Federal 
act, it has been held that these grab irons or handholds must be both 
in the sides and ends of each car. Under the State act grab irons in 
the sides or ends of a car are sufficient, and it is manifest that the 
Federal act is broader in its requirements. This being true, there 
could never be a violation of the State act which would not be a 
violation of the Federal act. The former, therefore, could hardly 
be said to be in aid of the latter, save as a stimulus to caution, and 
effort at conformity, for the Federal act covers the requirement of the 
State act, and goes further, unless it can be put upon the ground of 
the power of the State as a police power to punish additionally for 
the same offense.

I f  punishment by the State can be said to be by way of reprisal, 
or for the purpose, or as having the effect of laying a burden upon 
interstate commerce, it can not be upheld. If it can be regarded as a 
reasonable police regulation as further tending to induce caution in 
the interest of safety of operatives, it may be upheld within the rules 
declared by the Supreme Court of the United States, the final arbiter 
upon the question. In Missouri, etc., Co. v. Larabee Flour Mills Co., 
211 U. S. 612, 29 Sup. Ct. 214, 53 L. Ed. 352, the action of the Su
preme Court of Kansas commanding a railway company to transfer 
cars to and from a mill on another railroad, it was said: “ The roads 
are therefore engaged in both interstate commerce and that within 
the State. In the former they are subject to the regulation of Con
gress; in the latter to that of the State, and to enforce the proper 
relation between Congress and the State the full control of each over 
the commerce subject to its dominion must be preserved.” In Asbell 
v. Kansas, 209 U. S. 251, 28 Sup. Ct. 485, which was the case of a 
State statute making it a misdemeanor to transport cattle into the 
State without inspection, it was said: “ While the State may not 
legislate for the direct control of interstate commerce, a proper 
police regulation which does not conflict with congressional legisla
tion on the subject involved is not necessarily unconstitutional, be
cause it may have an indirect effect upon interstate commerce.” 
“ The same act or series of acts may constitute an offense equally 
against the United States and the State, and subject the guilty party 
to punishment under the laws of each government.” (Cross v. North 
Carolina, [132 U. S. 131, 10 Sup. Ct. 47].)

In Gibbons v. Ogden [22 U. S. (9 Wheat.) 1], it was said: “ So 
if a State, in passing on subjects acknowledged to be within its con
trol, and with a view to those subjects, shall adopt a measure of the 
same character with one which Congress may adopt, it does not 
derive its authority from the particular power which has been

granted, but from some other which remains with the State, and may 
e executed by the same means. All experience shows that the same 
measure or measures scarcely distinguishable from each other may 

flow from distinct powers; but this does not prove that the powers 
themselves are identical. Although the means used in their execu
tion may sometimes approach each other so nearly as to be con
founded, there are other situations in which they are sufficiently dis
tinct to establish their individuality.” This assertion appears to us 
to cover the case in hand. Even though a car ordinarily and com-
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monly used in interstate commerce, and being carried on a railroad 
engaged in interstate commerce, the hazards against which the statute 
is directed are hazards, not of such commerce, but of the operation 
of the car in this State, and is properly the subject of its police power, 
and properly punishable by it, as well as by the Federal act, and is 
not a regulation of that commerce. It requires no new duty, and im
poses no limit on the free use of cars, contains no new or different re
strictions to persons or things carried or the manner, or times of car
riage, or as to the car itself, and the fact that a like penalty is im
posed is not a burden upon commerce, for the reason, if for no other, 
that if the Federal law is obeyed, there can be no penalty, and, if it 
is not, the carrier should not be heard to say that a police regula
tion of a State for the protection of its citizens or citizens of another 
State while in this State is invalid simply because it is subject to 
punishment under the Federal act. The only effect so far as inter
state commerce is concerned is to punish the guilty transgressor, and 
not to reach the subjects of such commerce, or those interested in its 
being unhampered, and is not the exercise of extraterritorial author
ity or power.

E m p l o y e r s ’ L ia b i l i t y — R e l ie f  F u n d s — S u it s — J u d g m e n t s—Sny
der v. Pennsylvania R. Co., Supreme Court of Pennsylvania {Nov. 
7 ,1912), 85 Atlantic Reporter, page 991.—Catherine Snyder sued in 
the superior court to' recover the benefits alleged to be due her under 
a contract entered into by her husband with the company named. 
Snyder was a conductor on the road at the time of his death, and a 
member of a relief association maintained by it. After Snyder’s 
death his widow sued under a statute of the State which authorized 
the widow or, if there was no widow, the personal representative to 
recover damages for death through the fault of another. In the 
action thus brought the court granted a nonsuit and refused to take 
it off. No appeal was taken, and subsequently the widow brought 
this action to recover from the relief association. One of the rules 
governing the relief fund provided that if a member or his legal 
representative brought suit on account of injury or death no pay
ment should be made from the relief fund until the claim was with
drawn or the suit discontinued. Any compromise of the claim or 
suit, or judgment in the suit, was to preclude any claim upon the 
relief fund. The superior court held that in bringing the suit for 
damages the widow had exhausted her rights, being barred from 
further proceedings by the rule mentioned. She claimed, however, 
that in the first action she sued as widow, and not as legal repre
sentative, and furthermore, that the judgment of nonsuit was not 
such judgment as the rule contemplated as barring a claim on the 
relief fund. The supreme court adopted the opinion of Judge 
Beaver of the court below, which discussed the status of the widow 
as follows:

As we understand it, the widow was not the administratrix of the 
decedent. She brought her action under act April 15, 1851 (P. L.
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674) section 19, for damages by reason of his death. This question 
has been dealt with and practically settled in Jack v. Penna. 
R. R. Co., 43 Pa. Super. Ct. 337, in which the fifty-eighth section 
of the rules governing the relief fund was considered and passed 
upon. It is, perhaps, true that ordinarily the phrase “ legal repre
sentative ” refers to the administrators or executors of a decedent, 
but the term is not confined exclusively to such representatives. In 
the case under consideration, the law fixes the representative of the 
decedent as the widow, and, inasmuch as she is named by the law as 
the representative of the decedent, she, of course, is for that purpose 
the legal representative.

On the next point, i. e., as to whether a nonsuit is such a judg
ment as the.rule in question contemplated, it is interesting to note 
that the opinion adopted in this case takes the opposite view from 
that of the New Jersey court in O’Reilly v. Penna. Co., 69 N. J. 
L. 119, 54 Atl. 233 (see Bui. No. 48, p. 1104). In that case the court 
held that the rule in question must mean a judgment by which the 
plaintiff took something. In the case in hand, however, the conclusion 
of the Pennsylvania court is expressed in the following language:

We think it was. The plaintiff exhausted her legal right in the 
presentation of her case. The court held that presentation insuffi
cient for her recovery and entered a nonsuit upon which judgment 
was entered. This, of course, was conclusive, so far as it went. It 
carried the costs and settled the question, so far as that suit was 
concerned, and was a final judgment therein. True, the defendant 
had a right to bring another suit, and was not precluded from doing 
so by the judgment of nonsuit, but, so far as the suit then pending 
was concerned, the judgment of nonsuit was a final disposition of it, 
and in our opinion clearly constituted a conclusive judgment in the 
case. The plaintiff had a right to appeal, of course, but she did not 
appeal, and, as the court well says in its opinion discharging the 
motion for judgment for want of a sufficient affidavit of defense, 
her withdrawal of the suit and discontinuance thereof was a nullity, 
because there was nothing to withdraw and nothing to discontinue. 
The case had been ultimately disposed of by a conclusive judgment, 
and that was the end of it, so far as that suit was concerned.

E m p l o y e r s ’ L ia b i l i t y — S a f e  P l a c e — C o n s t r u c t io n  o f  STATUTEr—  
Tollman v. Chippewa Sugar Co., Supreme Court of Wisconsin (Nov. 
18, 1913), 110 Northwestern Reporter, page 1054.—Robert Tallman 
was injured in October, 1911, while in the employment of the com
pany named, under circumstances which prevented his recovering 011 
a claim for compensation, according to a judgment in the circuit 
court of Chippewa County, from which he appealed. The statute, 
enacted in 1911, contains special requirements as to the duty of the 
employer to furnish a safe place, and it was on the construction of 
this provision that the decision of the circuit court turned. The
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supreme court adopted the same view, and affirmed the judgment of 
the court below, as appears from the following quotation from the 
opinion of the court, which was delivered by Judge Vinje:

The claim is that the master failed to furnish plaintiff a safe place 
in which to work. The injury occurred October 24, 1911, after the 
workman’s compensation act took effect. The duty of the master, 
therefore, to furnish a safe place of employment is governed by the 
provisions of section 2394-48, which require that “ every employer 
shall furnish employment which shall be safe for the employees 
therein and shall furnish a place of employment which shall be safe 
for employees therein,” as limited by the definition of the term “ safe ” 
found in section 2394-41, subd. 11. Such definition is as follows: 
“ The term 4 safe 5 and 4 safety 5 as applied to an employment or a 
place of employment shall mean such freedom from danger to the 
life, health or safety of employees or frequenters as the nature of the 
employment will reasonably permit.” Translating the statutory, duty 
in terms of the definition, we find that it is the duty of the employer 
to furnish the servant with a place of employment as free from dan
ger to the life, health, or safety of employees or frequenters as the 
nature of the employment will reasonably permit. In other words, 
the place of employment must be as free from danger as the nature 
of the employment will reasonably permit. This is a statutory rule 
which should receive a liberal construction in favor of life, health, 
and limb. It does not call for absolute safety in the ordinary sense 
of the term; but it does require every employer to furnish a place of 
employment as free from danger as the nature of the employment 
will reasonably permit. The extent, if any, to which the statute 
modifies the common-law duty of the master to exercise ordinary 
care in furnishing a safe place it is thought best now not to inquire 
into or to determine. The safe course is to tie to the statutory ex
pression of the duty, and apply it to cases as they arise. Such ex
pression is so clear and simple that nothing can be made clearer by 
way of explanation or substitution of phraseology. Like the words 
“ reasonable doubt” in the criminal law, the statutory declaration 
can not well be further simplified. But, while the test applied is 
plain, cases will no doubt arise in which there will be a difference of 
opinion as to whether the employer has complied with the test.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. I l l

E m p lo y m e n t  o f  C h i ld r e n — D a n g e r o u s  O c c u p a t io n s — D e le g a 
t io n  o f  L e g is la t iv e  P o w e r s— D e c is io n  o f  H e a l t h  O f f i c e r s — C o n 
s t i t u t i o n a l i t y  o f  S t a t u t e — D e fe n s e s — Louisville, Henderson <& 
St. Louis Railway Go. v. Lyons et oil., Court of Appeals of Kentucky 
(Oct. 21, 1913), 159 Southwestern Reporter, page 971.—McKinley 
Lyons, a boy under 15 years of age, was employed as a section hand 
by the company named, and received injuries for which an action 
was brought in the circuit court of Breckinridge County. Judg
ment was in his favor in this court, whereupon the company ap
pealed, the appeal resulting in the judgment of the court below being 
affirmed. The point of principal interest in the case was the contention
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of the company that the statute on which Lyons chiefly relied, which 
limits the employment of children, was unconstitutional. Subsection 
11 of section 331a of the Kentucky statutes prohibits the employment 
of children under 16 years of age in a list of dangerous employments, 
though the operation of railroads or handcars is not mentioned 
therein. The concluding sentence of this subsection is as follows:

“ Nor shall any child under 16 years of age be employed in any 
occupation dangerous or injurious to health or morals, or to lives or 
limbs, and as to these matters, the decision of the county physician or 
city health officer, as the case may be, shall be final.”

The company contended that this provision left to the discretion 
of executive or ministerial officers facts which should have been de
termined by the legislature, and that for this reason the act was un
constitutional and void. This contention Judge Carroll, who de
livered the opinion of the court, rejected, saying in part:

It was, of course, well known to the legislature that there might 
be reasonable difference of opinion as to whether certain employments 
other than those specifically named in the statute were dangerous, 
and the obvious purpose of thus confiding to an officer the right to 
decide whether an employment was dangerous or not was to furnish 
to employers a means by which they might save themselves from the 
penalties of the statute in the event they employed a child in an 
occupation concerning the dangers of which there might be room for 
reasonable difference of opinion.

We understand this reference of the question to the decision of the 
official named to mean that, when an employer of labor wishes to en
gage the services of a child under 16 years of age in an occupation 
not specifically prohibited but that might be regarded as dangerous 
or injurious to health or morals or to lives or limbs, he may apply 
to the county physician or city health officer, as the case ma^ be, and 
obtain from him a decision; and if this officer, after having sub
mitted to him a full and fair statement of the nature of the employ
ment, decides that it is not dangerous or injurious to health or 
morals or to lives or limbs, the employer may engage the services of 
the child without violating the statute. The employer will likewise 
be protected by a decision of the officer given to the parent or 
guardian of the child and furnished by the parent or guardian to 
him before the services of the child are engaged. But if the decision 
of the officer is that the employment is dangerous or injurious to 
health or morals or to lives or limbs, or if the child is employed in an 
occupation coming within the scope of the statute, without first 
obtaining the decision of the officer, the employer commits a viola
tion of the statute in employing him.

The decision of the officer as to whether an employment comes 
within the prohibition of the statute, to afford protection, must be 
obtained before the employment is entered into. So that the require
ment of the statute, if its conditions are observed, does not subject 
the employer to any unknown or speculative danger or impose upon 
him any unreasonable or arbitrary burden. It tells him in simple 
words what course to pursue if he wishes to avoid liability under 
the statute.

1 1 2  BULLETIN OF THE BUREAU OF LABOR STATISTICS.
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Nor is the statute, or rather the clause in question, open to the ob
jection that it is an unauthorized delegation of legislative authority. 
There are many laws enacted by the legislative department of the 
State containing administrative features that it is necessary to con
fide to agents selected by the legislature. I f  the legislature could not 
delegate to subordinate officers the right to determine the adminis
trative provisions of a law, the result would be that many useful 
laws would be entirely inoperative because the legislature could not 
reasonably or fairly anticipate the various conditions to which it 
might be necessary to apply them.

But these agents do not exercise any of the powers delegated to the 
legislature. They do not make any laws. They merely find the 
existence of certain facts, and to these findings of fact the law enacted 
by the legislature is applied and enforced.

When the legislature confided to the physician or officer mentioned 
in this act the right to say whether an employment was dangerous or 
not, it merely conferred upon this officer the authority to find the 
existence of a fact, and upon his finding the legislative act becomes 
operative.

Questions as to the assumption of risks and contributory negligence 
were also raised by the company, but these defenses the court ruled 
were not allowable in such a case as the one in hand. On these points 
Judge Carroll said in part:

I f  the child is to assume the risk of danger that follows his thought
lessness or want of care or is to be charged with negligence because 
his immature judgment and youthful habits caused the accident, 
then in many cases on the child and not the employer would be put 
the consequences of the unlawful act of the employer. The child, in 
accepting employment, does not knowingly violate any law or pur
posely do any wrong, but the employer does; and, between the two, 
the employer, for the benefit of the child, should bear all the burden 
and the child none. In other words, the employer should be re
quired, so far as compensation can do it, to put the child in the same 
condition as he would have been except for the wrongful employment 
which caused his injury.

We therefore hold that neither the doctrine relating to assumed 
risk or fellow servants or contributory negligence has any place in 
the application of this statute. The employer takes all the risk, the 
child none. It is true this construction makes the employer an in- 
purer of the safety of the child, and so he should be. The lives and 
limbs of children are too valuable to be sacrificed in dangerous em
ployments, and if an employer, in violation of the statute, engages 
the services of a child in such an employment, he must see to it that 
no harm comes to him, or, if it does, he must compensate him, in so 
far as money can do, for the injury inflicted.

E x a m i n a t i o n  a n d  L ic e n s in g  of P l u m b e r s — S t a t e  a n d  C i t y  R eg 
u l a t io n s — I n j u n c t i o n  to  R e s t r a in  C r i m i n a l  P r o se c u t io n s— V a 
l id it y  o f  C i t y  O r d in a n c e — City of Houston v. Richter et alCourt 
of Civil Appeals of Texas (May 5 ,1913), 157 Southwestern Reporter, 
page 189.—George Richter and others, suing for themselves and others 
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similarly interested, secured a temporary injunction against the city 
of Houston in the district court of Harris County, and the city 
appealed. Richter and his associates were plumbers properly licensed 
under a law of the State for the performance of the business of their 
trade, and sought to prevent the enforcement of a city ordinance 
which would require them as journeymen plumbers, and all other 
journeymen plumbers of the city, to give bond satisfactory to the 
mayor of the city and to secure a license from the city engineer before 
engaging in their business. The bonds were in amount of $2,000 for 
each master plumber and $1,000 for each journeyman, and were con
ditioned on the faithful performance and observance of the ordi
nances of the city regulating plumbing, etc., and providing further: 
that the giver of a bond would indemnify and save harmless the city 
of Houston and all other persons against all accidents and damages 
caused by negligence in protecting work or by any unskillful or un
faithful work done by them.

Prayer for an injunction, was based on the claim that it was neces
sary to prevent arrest and prosecution if they should engage in their 
business as plumbers without complying with the requirements of 
the ordinance, setting forth that one of their number had already 
been arrested, fined, and committed to prison for this reason, and 
that warrants had been issued for other plumbers not complying with 
the provisions of said ordinance, cases being at that time pending in 
the corporation court of the city of Houston. It was alleged that the 
provisions of the ordinance were in conflict with the State laws, and 
therefore null and void, but that unless the city was restrained the 
petitioners would be harassed by a multiplicity of suits and their 
business destroyed. The city claimed that the petition presented no 
grounds for an injunction, since they had a plain, adequate  ̂and com
plete remedy at law. In ruling that the injunction might properly 
be sought, the question of the validity of the ordinance was passed 
upon by the court, this question being decided adversely to the city. 
The conclusions of the court and the grounds therefor appear in the 
following quotation from its opinion, which was delivered by Judge 
Reese:

This presents a question which has been frequently passed upon, 
and upon which the decisions are not altogether in harmony. The 
general rule that equity will not interfere by injunction to prevent 
criminal prosecutions under a void ordinance of a city is subordinate 
to the general principle that equity will grant relief when there is 
not a plain, adequate, and complete remedy at law, and when it is 
necessary to prevent irreparable injury.

We have the fact that the enforcement of the ordinance will inju
riously affect, if not destroy, the business of plaintiffs as journeymen 
plumbers, a property right as much entitled to protection, in a proper 
case, as a horse or a farm; but there is not the same ground of ir
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reparable injury, as each of the plaintiffs could defend against any 
criminal prosecution, under the ordinance in question, on the ground 
that it was void. There is respectable authority, however, for the 
broad proposition that where property rights will be destroyed, for 
this reason alone unlawful interference by criminal proceedings under 
void law or ordinance may be reached and controlled by a court of 
equity. (N. O. Baseball & Amusement Co. v. City of New Orleans, 
118 La. 228, 42 South. 784, and cases cited.)

There is another ground of equity jurisdiction under which the 
right to grant the injunction in the present case can be sustained. 
Plaintiffs, 46 in number, suing for themselves and all others simi
larly interested, allege that they and such other persons have a com
mon right, and that they and each of them are threatened with 
prosecution under said ordinance, unless they either cease to carry 
on their business or comply with the illegal requirements of the ordi
nance, and that each of them will be harassed with successive and 
continuous prosecutions. It seems entirely clear that the only ade
quate relief, if not the only relief at all, from such successive "prose
cutions, is by the remedy of injunction. An investigation of the 
authorities leads to the conclusion that in such case, and especially 
when, as here, such prosecution will seriously impair, if not destroy, 
appellees’ property rights, equity will interfere by the writ of injunc
tion to prevent a multiplicity of suits. To put each of the parties 
to his remedy of a defense to such prosecutions by setting up the 
invalidity of the ordinance does not, in fact, afford him full, com
plete, and adequate relief. We think the petition presented proper 
grounds for the grant of the writ of injunction, assuming that the 
ordinance in question is void.

Under the remaining assignments of error appellant presents the 
propositions that the ordinance in question is strictly within the 
police powers of the city, and is expressly ̂ authorized and contem
plated by the statute referred to and is not in conflict therewith.

The act of 1897 (chapter 13, R. S.) provides for the examination 
and licensing of plumbers in every city of this State by a board con
sisting of 46 a member of the board of health, the chief plumbing 
inspector, a master plumber of not less than 10 years’ active experi
ence, and a journeyman plumber of not less than 5 years’ active 
experience” ; the mayor and local board of health to make such 
appointment. It provides for the payment of fees for such examina
tion, and for the issuance of license to such persons as pass such 
examination. By the act of 1909, section 11 of the act of 1897 was 
amended so as to make it applicable to cities organized under a spe
cial charter, as well as those chartered under general law. “  License,” 
in the sense in which it is here used, is defined as “ a formal permis
sion from the proper authorities to perform certain acts or to carry 
on a certain business, which, without such permission, would be ille
gal.” It would have added nothing to the force of this term to have 
expressly provided that each licensed plumber should have the right 
to practice his calling in the particular city in which he receives his 
license. The terms of the ordinance of the city have been heretofore 
set out. The effect of its provisions is to prohibit, under penalty of 
fine, any plumber, who has received this license from the board of 
examiners under the provisions of the statute, from exercising the 
privileges given him by the statute, unless he further gives the bond
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provided by the ordinance and receives a further license from the city 
of Houston, issued by the city engineer.

We think it is too clear for argument that the ordinance in ques
tion is inconsistent with the statute referred to.

The general power given by the charter to the city over the mat- 
ters of drainage, sewers, etc., is to be taken with the limitations in 
article 2, above referred to, and authorizes such regulations as may 
be deemed necessary or proper of the work to be done. This power 
can be exercised to the fullest extent without infringing upon the 
right of a licensed plumber under the statute to pursue his calling.

1 1 6  BULLETIN OP THE BUREAU OF LABOR STATISTICS.

Exemption o f W ages— U n la w fu l Assignm ent o f Claim s— Con
stitu tio n a lity  o f S ta tu te — Markley v. Murphy, Supreme Court 
of Indiana (June 21̂ , 1913), 102 Northeastern Reporter, page 376.— 
Brady Murphy sued John M . Markley to recover damages for alleged 
oppressive garnishment. Murphy was employed by the American  
Sheet & Tin Plate Co., which operated a plant in Madison County, 
Ind., where both Murphy and Markley were residents. The com
pany also operated a plant in W est Virginia. Markley had a 
claim against Murphy, and in order to evade the State exemption 
laws, which would have protected Murphy as owning less than $300 
worth o f property, Markley had transferred his claim against 
Murphy to one Smith, of W est V irginia ; proceedings were had in 
attachment and garnishment in a W est Virginia court, and the cor
poration was compelled to pay over the wages due Murphy in set
tlement thereof. Section 26G9, Burns, A . S ., 1908, forbids the trans
fer or assignment of a claim for debt against a citizen of Indiana 
for the purpose of having it collected out of the wages of such citizen 
in courts outside the State, where the parties concerned are within 
the jurisdiction of the courts of the State of Indiana, aiid provides 
a penalty for the violation of this statute. Judgment had been in 
Murphy’s favor in the superior court of Madison County, and the 
defendant appealed, the appeal resulting in the judgment of the 
court below being affirmed.

Two principal contentions were made, one that no cause of civil 
action arose under the. facts, since the violation of a criminal act was 
a public wrong, and no private actionable wrong could result. As to 
this Judge Morris, who delivered the opinion of the court, said:

In Kestler v. Kern, 2 Ind. App. 488, 28 N. E. 726, the facts 
alleged were similar to those here averred, and the same question 
(aside from the constitutional one), relating to the sufficiency of 
the complaint, were there determined as are here presented. In a 
learned opinion by Crumpacker, J., the complaint was held sufficient. 
The following paragraph from Cooley on Torts was quoted with 
approval: “ When the act or neglect which constitutes a public 
wrong is specially and peculiarly injurious to an individual, and 
obstructs him in the enjoyment of some right which the law has
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undertaken to assure, the offender may be subject to a double lia
bility; he may be punished by the State, and he may also be com
pelled to remunerate the individual.”

In our opinion the case of Kestler v. Kern, supra, declares a cor
rect and a just rule.

As to the constitutionality of the statute Judge Morris said:
Section 22, article 1, of our constitution, when adopted* enjoined 

the duty of the legislature to provide, by wholesome laws, for exempt
ing from seizure or sale for the payment of debts a reasonable amount 
of the debtor’s property. The legislature has executed the consti
tutional mandate by appropriate enactment. Section 745, Burns,
1908. Section 2669, Burns 1908, aims at the preservation of the 
debtor’s constitutional right, by further legislation intended to cir
cumvent those who by “ sharp trick ” would subvert the humane pro
visions of our exemption laws. The statute is not violative of the 
constitutional provisions above named, and, as against the objections 
urged by appellant, the complaint states a cause of action.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 117

F actory  R egulations —  C lassification  —  Use o f Basem ent 
Rooms— C o n stitu tio n a lity  o f S ta tu te — People v. Schenck, Supreme 
Court of Illinois (Feb. 20, 1913), 100 Northeastern Reporter, page 
994.— The Legislature of Illinois, by an act, page 314, Acts of 1911, 
prohibited the use of emery wheels or belts, or wheels or belts covered 
with emery, corundum, or cotton, or buffing wheels “ in any basement 
so-called, or in any room lying wholly or partly beneath the surface 
of the ground.” Charles Schenck was convicted of a violation of this 
act in the municipal court of Chicago, and brought error, maintain
ing that the act in question was unconstitutional as being an invalid 
classification. This view was adopted by the supreme court of the 
State. It  was in evidence that the room was provided with exhaust 
fans, that the air was completely changed every two minutes during 
the working day, and that the room had been frequently inspected 
by State and city inspectors without complaint as to its condition. 
Judge Yickers, who delivered the opinion of the court, having pre
sented these facts, said:

It would seem to require no proof or argument to show that a 
clean, well lighted and properly ventilated basement, or such a room 
partly beneath the surface, would be far more sanitary than a small, 
poorly ventilated room above the surface. This act indiscriminately 
condemns all basements, and all rooms beneath or partly beneath the 
surface of the earth, entirely and arbitrarily because of their loca
tion, and wholly regardless of whether they are properly lighted and 
ventilated. It permits the use of emery wheels and belts in any room, 
however poorly it may be ventilated or lighted, provided it is above 
the surface. The act is, in our opinion, an unwarranted discrimina
tion against persons who carry on the forbidden business in base
ments, and is not based upon any substantial or rational difference 
between such places and other rooms. We are constrained to hold 
that the act in question is unconstitutional and void.
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F actory  R egulations— C o n stitu tio n a lity  o f  S ta tu te — In d e fi
niteness— Jeffersonville Mfg. Co. v. Holden, Supreme Court of 
Indiana (June 1913), 10% Northeastern Reporter, page 21.— The 
company named defended in a suit brought by Thomas Holden for 
damages, on the ground that the statute relied upon, section 8029, 
Burns A. S. 1908, commonly known as the factory act, was unconsti
tutional. The alleged objectionable provision was the one requiring 
certain machinery indicated as dangerous to be “ properly guarded.” 
Judgment had been rendered in the circuit court of Floyd County 
in favor of the plaintiff, which judgment was on this appeal a f
firmed. Under the law as construed by the Indiana courts, the fail
ure to perform any duty imposed either by a statute or an ordinance 
is negligence per se.

The chief discussion by the court was on the subject of the form 
and propriety of certain instructions by the judge in the court be
low, but the point of principal interest is the ruling on the question 
of unconstitutionality for indefiniteness. As to this Judge Spencer, 
who delivered the opinion of the court, said:

When the language, “ shall be properly guarded,” is considered in 
connection with the other language of that section, and the other sec
tions of the act in question, it is clear that it means a safeguard to 
protect the life and limbs of employees engaged about dangerous and 
hazardous machinery and mechanical appliances, where such can be 
so guarded without impairing their usefulness. What the size or 
shape of such guard shall be is not specifically stated in the statute 
which requires only that it shall be proper, and the term “ proper ” 
as thus used means fit, suitable, appropriate. The statute is not sub
ject to the criticism of appellant. (State v. Louisville, etc., R. Co., 
96 N. E. 841; Booth v. State, 100 N. E. 563; Kirchoff v. Hohnsbehn 
Creamery Co., 148 Iowa, 508-512, 123 N. W. 210.)

1 1 8  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

F actory R egulations— G rain  E levator— Buchanan v. Blair et 
al., Supreme Court of Kansas (July 5, 1913), 133 Pacific Reporter, 
page 709.—This was an action to recover damages for the death of 
one E . E . Buchanan. The only question involved was as to the ap
plicability of the State law governing manufacturing establishments, 
and the provisions of safety to be observed therein (secs. 4676- 
4683, General Statutes of 1909). The place of Buchanan’s employ
ment was a grain elevator, and the lower court held that the law 
applied to such an establishment. This opinion was agreed to by the 
supreme court, as appears from the following quotation from its 
opinion as delivered by Judge West:

The findings make it clear that the elevator containing the ma
chinery which injured the plaintiff’s husband was used for cleaning, 
sorting, shelling, and mixing grains,' improving their grades, and 
converting them into new, improved, or different forms. It is true, 
as suggested by the defendants, that the legislature did not use the
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word “ elevator,” but the mere elevation and storage of grain would 
be one thing, while shelling, cleaning, and converting grain into new, 
improved, or different forms would be essentially a different thing. 
Corn in the ear is quite a different commodity from its constituent 
elements of cob, kernel, and particles of husk, silks, and soil sepa
rated and removed by the process of shelling by machinery. It must 
be remembered that the provisions of the act do not require conver
sion of the raw material into the last-completed product, as corn into 
meal, or wheat into bread, but only into a new or improved or different 
form, and it is attaching no elasticity to the language used to hold 
that the processes carried on at the elevator in question were within 
the meaning and intention of section 7.

The factory act presents an example of modern legislation express
ing a higher regard for the sacredness and safety of life and limb 
than shown in the past by the law makers. While the courts are not 
required or permitted to add to or extend laws passed for this com
mendable purpose, it is nevertheless their duty to give to them their 
full and natural meaning, and to construe them in the spirit which 
characterized their enactment, and which marks the progress of the 
law in its regard for human safety. We think the ruling of the 
trial court was not only sustained by the facts, but that it was clearly 
correct.

DECISIONS OF COUBTS AND OPINIONS AFFECTING LABOR. 1 1 9

F actory  R egulations— Guards fo r  Dangerous M ach in ery— M a 
t e r i a l  i n  Process o f  M an u factu re— Gilbert v .  Chicago, Milwaukee 
c& Puget Sound Ry. Co., Supreme Court of Washington (Aug. 13, 
1913), 13  ̂ Pacific Reporter, page Ifll.—This case was before the 
Supreme Court of. Washington on an appeal from the superior court 
of Pierce County. W. H. Gilbert sued the company named for in
juries received in its employment, the case being based on section 
6587, Rem. & Bal. Code. This section requires dangerous machinery 
to be guarded, mentioning among other things shafting, coupling 
and set screws. The injury complained of was caused by contact 
with a rapidly revolving bar of iron which was being milled into a 
lathe during the process of journaling. The court gave judgment 
for the defendant, which was affirmed in the supreme court on 
grounds that appear in the following quotation from  its opinion as 
delivered by Judge M ount:

It is argued by the appellant that, in view of the fact that the 
round iron bars which were turned in this lathe were fastened to the 
lathe and revolved, it therefore became a shaft within the meaning 
of the statute. But it is plain, we think, that the legislature by this 
provision of the statute were requiring operators of factories and 
mills to guard the machines themselves, and not the material which 
is being fed into the machines. The word “ shafting,” as used in that 
provision, is a common word of well-known meaning. It is a part 
of the machine itself, upon which pulleys run, and is a means of 
driving the machine, the same as belting or pulleys. All these de
scriptive words used in the statute are parts of machines, and we 
think it cannot be reasonably contended that they were intended
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to apply to materials which were being fed into machines. It is the 
machines themselves, or the parts thereof which are named, that are 
required to be guarded by this provision of the statute. The round 
bars of iron, for which this machine was operated to dress or journal, 
were fed into this machine much the same as an ordinary lead pencil 
is fed into a mechanical pencil sharpener. The material which was 
^ed into the machine is no more a part of the machine than a pencil 
would be a part of the pencil sharpener. We are satisfied that the 
bar of iron in this case, upon which the appellant was injured, was 
not required by the section above cited to be guarded, and that there
fore the appellant could not recover merely because of the respond
ent’s neglect to guard the same.

1 2 0  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

F a c t o r y  R e g u l a t io n s — R a il r o a d  C a r p e n t e r  S h o p — C o n s t r u c 
t io n  of  S t a t u t e .—Bubb v. Missouri, Kansas & Texas Ry. Co., Su
preme Court of Kansas (Apr. 12, 1918), 131 Pacific Reporter, page 
575.—This was an action by Maggie Bubb to recover damages for 
the death of her husband while employed by the company named in 
its carpenter shop. Bubb was killed by a piece of timber thrown 
against him by an unguarded circular saw, and action was based on 
the provisions of the factory law, section 4676 to 4689, General 
Statutes, 1909. Judgment was in the plaintiff’s favor in the district 
court of Labette County, and the company appealed, contending that 
its establishment was not a manufacturing establishment within the 
provisions of the act, since nothing was made in it for sale, but en
tirely for the use of the company itself. The supreme court rejected 
this contention, and affirmed the judgment of the court below, on 
grounds that appear in its syllabus, which is in part as follows:

A railway company, which maintains a manufacturing establish
ment, is not relieved from compliance with the factory act because 
the establishment is maintained as a mere incident to the company’s 
business as a common carrier, or because the manufactured product 
is used by the company itself and not sold, or because the manufac
turing is not within the company’s charter powers.

A  separate building maintained by a railway company as a car
penter shop, which contains turning lathes, planing machines, boring 
machines, mitering and mortising machines, circular saws, and other 
machinery, operated by electricity, wherein lumber is sawed and 
otherwise converted into proper forms for mold patterns, frames 
for concrete work, repairs on buildings, and divers other uses, is a 
manufacturing establishment within the meaning of the factory act 
(Gen. St. 1909, sec. 4682).

H ours  of  L abor— E i g h t - H o u r  D a y  o n  P u b l ic  W o r k s— E m e r 
g e n c ie s— O v e r t im e  P a y .— Robinson v. City of Perry, Supreme 
Court of Oklahoma (Feb. 11, 1913) 1 130 Pacific Reporter, page 
276.—Harry M. Robinson brought an action against the city of 
Perry to recover wages alleged to be due for work in excess of eight
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hours a day’s service as an engineer at the waterworks of the city. 
Section 4057 of the Compiled Laws of 1909 limits to eight per day 
the hours of labor of persons employed by a municipality in the 
State except in cases of extraprdinary emergency which may arise 
in time of war, or in cases where it may be necessary to work longer 
than eight hours per day for the protection of property or human 
life. Additional pay is to be given for overtime work under the 
specified circumstances. Eobinson’s employment had been continu
ously 12 hours per day from the first day of June, 1910, until the 
bringing of this action, no engineer being employed to relieve him 
at the expiration of the eight-hour period of service fixed by the 
statute. Judgment was rendered for the defendant city in the Noble 
County court, and the case was taken to the supreme court on a writ 
of error. The judgment of the court below was affirmed on grounds 
that are set forth in the opinion of the court, as delivered by Judge 
Dunn, the concluding portion of which is as follows:

That the employment in this case was not induced because of any 
extraordinary emergency occasioned by war is certain, nor is any 
claim made thereon; but it is contended that the work in which 
plaintiff was engaged for more than eight hours was for the protec
tion of human life and property, and that it was lawful for him to 
be employed for that period of time, and he was entitled to remuner
ation therefor. Such a holding would involve a construction that 
engineers and other employees in and around waterworks plants, 
which are required to be ready for service at all hours of the day and 
night, were without the operation of this act. There is nothing in 
the act to support such a construction. The legislature intended to 
punish employing public officers of the municipalities mentioned for 
compelling employees to work more than eight hours in the per
formance of their ordinary duties, and considered this penal provi
sion to be sufficient; and that a right to pay for extra time arose 
when, for some reason beyond the control of the municipality, it was 
necessary, to protect life or property, to retain an employee for 
longer than the statutory period. Such cases would arise where an 
engineer, whose duty it was to relieve plaintiff after his regular eight 
hours of work had expired, should get hurt or sick, or quit without 
adequate notice, so that another might be procured, or that the 
plaintiff, in the event of a breakdown of its plant, might operate 
the same while it was being repaired. The proviso is to cover an 
emergency, and not contemplated to be called into exercise in the 
pursuit of a municipal employee’s ordinary and usual duties.

From the view which we take of the act, therefore, the judgment 
of the trial court is affirmed.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 121

H ou rs  of  L abor— M a n u f a c t u r in g  E s t a b l is h m e n t s — C o n s t it u 
t i o n a l i t y  of  S t a t u t e .—Buckeye Cotton Oil Co. v. State, Supreme 
Court of Mississippi (Feb. 17, 1913), 60 Southern Reporter, page 
775.—The appellant company was operating a cottonseed-oil mill, 
and produced oils, linters, cake, and crude cottonseed oil. Five men
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1 2 2  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

were employed in various capacities, working about 11 hours per 
day, except that the employment of one was irregular, involving 
about six hours of manual labor in the course of 11 hours, and an
other was a superintendent whose duties were not gauged by the 
operation of the machinery. The company was thereupon charged 
with a violation of chapter 157, Acts of 1912, which limits employ
ment in factories to 10 hours per day. In the circuit court of Hinds 
County, in which the case was first heard, the company was held guilty 
on one count each for the five workmen employed. The company then 
appealed, claiming that the act was unconstitutional. The appeal re
sulted in the law being upheld as constitutional, and as applicable to 
the case in hand, but the day’s operation was considered as a single 
offense, and not the employment of the individual workmen. The 
company contended that the law was not applicable to the class of 
work done in its mill, and that the work was not injurious or hurt
ful. The supreme court, speaking by Judge Smith, held that the 
establishment was a manufacturing establishment within the mean
ing of the act, and said:

In order for appellant to be guilty, it must not only be engaged 
in manufacturing, but the employees alleged to have been worked 
by it overtime must be of the class protected by the statute. In 
the Newman Lumber Co. Case [59 So. 923; Bui. No. 112, p. 102; 
60 So. 215; p. 123] we held that all possible employees of a man
ufacturing establishment are not within the protection of the

force and work with machinery, whose work supplements that 
of the machinery, and must be performed while it is, and in order 
that it may be kept, in operation, are within its protection. The 
legislature clearly intended to protect the employee who is confined 
to the precincts of the manufacturing establishment, and who is prac
tically held in bondage by the machine with, or in connection with 
which his work is performed, making it compulsory upon him to 
answer all of its motions with corresponding action.

That the mill was operated only about five months in each year, 
during which time it was kept in perfect sanitary condition, and 
that work therein “ tends to build up the vitality of the system,” is 
immaterial. The statute protects all employees in a designated class 
without reference to the sanitary or unsanitary condition of the 
establishment in which their work is performed. The injurious con
sequences from which they are protected are such as result from over
work of a certain character, and not such as result from unsanitary 
surroundings. That it appears from the agreed statement of facts 
“ that the work in which these employees were engaged in no man
ner impairs their health, physical condition or moral nature, or that 
of the public,” is also immaterial, for the experience of mankind has 
demonstrated that the contrary is the fact, when it is performed 
daily for many consecutive hours. Moreover, the statute operates 
on all employees of a designated class, without reference to whether
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in a particular case the overwork will, or will not, result in detriment 
to the physical and mental welfare of the workman.

The court, therefore, held the judgment of the lower court to be 
in full force and effect in so far as the guilt of the company was 
concerned in the matter of a single offense, but remanded the case 
to the court below for proper sentence.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 2 3

H ours of L abor— M anufacturing  E stablishments— Constitu
tionality  of Statute— State v. J, J. Newman Lumber Co., Supreme 
Court of Mississippi (Jan. 6, 1913), 60 Southern Reporter, page 
215.—This case was before the supreme court on a previous day on 
the question of the constitutionality of chapter 157 o f the Acts o f  
1912, which limits to 10 per day the hours of labor o f employees of 
any person or corporation engaged in manufacturing. (See 59 So. 
Rep., p« 923; Bui. No. 112, p. 102.) The company suggested error 
in the former opinion, and contended that the statute is unconstitu
tional and void. Much argument was offered to show its absurdity 
in possible applications, and also the interference of the law with 
constitutional rights. Judge Cook delivered the opinion, o f the court, 
affirming the previous views, and from his opinion the following 
extracts are taken:

/

We must conclude that the legislature employed the words of this 
statute in their usual and most common sense, and when we now 
speak of manufacturing we usually have in mind an organized force 
of laborers, working with machinery, to produce from the raw mate
rials the finished product. The broader language of our former 
opinion is qualified to harmonize with this definition.

When the legislature prohibited employers engaged in manufac
turing from employing laborers for more than 10 hours, we think, it 
was the intention to promote the general welfare and protect the 
workers in that class of manufacture using machinery of a character 
which requires in its operation constant tension of mind and body. 
In other words, it was believed that there are manufactories in this 
State whose operatives could not work longer than 10 consecutive 
hours without impairing their health, and without endangering their 
lives and their bodies, and yet competition forced the laborer to take 
the risk or starve. Believing this, the legislature, in the exercise of 
the police power of the State, enacted the law under review.

We think there is some confusion in the minds of the bar and bench 
upon the so-called inalienable constitutional right to make con
tracts—to sell and to buy labor—and the lack of legislative authority 
to limit this right in the interest of the public welfare. The liberty 
to contract is not a fundamental constitutional right. The distinc
tion is clearly stated thus: “ But the liberty of contract, like all 
other civil liberty, is subject to restraint and regulation on behalf of 
the public welfare, and to speak of a constitutional liberty of con
tract without careful qualification is a vague and meaningless phrase. 
The liberty of contract yields readily to any of the acknowledged
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purposes of the police power, and it differs from fundamental con
stitutional rights, from the liberty of the body or person, from the 
right of property (including the obligation of existing contracts), 
from the right of equality, and from political liberty, in that* it is 
neither a vested right, nor a right of definite content, nor a right pro
tected by specific constitutional guaranties.” Freund, Police Power, 
sec. 499, p. 537.

Whether this or that person, or corporation, engaged in manufac
turing comes within the purview of the statute, or whether a par
ticular laborer engaged to work is required to work in manufacturing 
within the meaning of the law, are questions of fact. The limitations 
imposed upon the employment of labor were, of course, intended to 
be reasonable in their application, and to interpret the words used 
for the accomplishment of this purpose in their broadest and most 
comprehensive sense would, to our way of thinking, destroy the law, 
as well as the intention of its makers.

1 2 4  BULLETIN o f  t h e  b u r e a u  o f  l a b o r  s t a t i s t ic s .

H ours of L abor— Stationary F iremen— Constitutionality of 
S tatute— State v. Barba, Supreme Court of Louisiana (Apr. H, 
1918), 61 Southern Reporter, page 784.— A ct No. 245 of the session 
o f the Louisiana Legislature o f 1912 undertook to regulate the hours 
of labor o f stationary firemen under certain conditions. Section 1 of 
this act reads as follow s:

That no factory, manufacturing establishment, office building, 
warehouse, workshop, or any business establishment running day and 
night, shall permit except in cases of emergency, or compel- the sta
tionary fireman therein employed to work consecutively in any one 
day, more than eight hours; that a full day’s labor shall be composed 
of eight hours and no more; provided that the provisions of this act 
shall not apply to stationary firemen or assistants employed in the 
petroleum industry, in any cotton gin, or any sugar plantation, or in 
the sawmill industry.

Arthur Barba was convicted of a violation of this law, and ap
pealed. The criminal district court of the parish of Orleans re
versed the judgment of the court below, holding the statute in ques
tion unconstitutional. The State thereupon appealed to the supreme 
court, in which the action of the criminal district court was affirmed, 
the law being held unconstitutional as discriminatory. The conclu
sions of the court and the reasons therefor are expressed in the fol
lowing quotations from its opinion as delivered by Judge Land:

The act on its face applies only to firemen in plants running day 
and night. Firemen in plants of the same kind running only dur
ing the day, or during the night, are excluded by necessary implica
tion; and firemen employed in petroleum or sawmill industry, or in 
cotton gins, or on sugar plantations, are expressly excepted.

There is no suggestion in the record that the occupation of a sta
tionary fireman is dangerous or unhealthy to such a degree as to war
rant the interference of the State. It is undoubtedly a toilsome occu
pation, but not more so than many other manual trades. The toil
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DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 125

per se could not have warranted the interference of the legislature, 
because it permitted unlimited toil in the plants excepted from the 
operation of the act. Whatever may have been the motive for the 
passage of the act we are satisfied that it was. not based on health 
considerations. In the second place there can be no question that the 
act worked an unlawful discrimination against the New Orleans Ice 
Manufacturing Co. and the firemen employed by them, first, by 
exempting all firemen employed in certain industries; and, second, 
by exempting firemen in other plants operated by day or by night.

A  classification based merely on the circumstance of day and night 
work in some factories, and day or night work in others, not affect
ing the hours of labor, rests on an arbitrary distinction, which can 
not be recognized as warranting legislative interference with the 
liberty of contract.

H ours o f  Labor o f  W om en— C o n stitu tio n a lity — M u nicipali
t ie s —People v. City of Chicago, Supreme Court of Illinois {Deo. 
17, 1912), 100 Northeastern Reporter, page 1 9 —A n  act o f the Illi
nois Legislature (p. 328, Acts of 1911), prohibits the employment of 
women for more than 10 hours a day, among other things, “  in any 
public institution, incorporated or unincorporated, in this State.”  
The city of Chicago maintained an isolation hospital, and prosecu
tion was brought against the city for violating the above act in em
ploying a female as cook and another as nurse for periods in excess 
of 10 hours per day. The city was found guilty in the municipal 
court of Chicago, and was fined $25 in each case. I t  thereupon sued 
out a writ of error, bringing the case before the supreme court, 
which affirmed the judgment of the court below. Technical objection 
was made to the entitling o f the act, and other points challenging 
its constitutionality were raised. The first objection was held not 
to lie, while others were said to have been decided adversely in the 
case People v. Elerding (254 111. 579, 98 N. E. 982; see Bui. No. 112, 
p. 115).

It was further contended by the plaintiff that it was a municipal 
corporation, not capable of guilt of a criminal offense, and that in
dictment or information would not lie against it for a violation of 
this statute. As to this Judge Farmer, who delivered the opinion 
of the court, said:

The argument in support of this contention proceeds upon the 
theory that the municipality is a public political subdivision of the 
State, formed for governmental purposes, only in the exercise of 
which it is the mere instrument or agent of the State, and that a 
criminal prosecution against the municipality would be indirectly 
an action of the State against itself.

The city of Chicago is a municipal corporation organized under 
the authority of the State for the purpose of local government sub
sidiary to the State. The corporation proper embraces both the terri
tory and its inhabitants. It acts in a twofold capacity and exercises
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two kinds of power—one governmental and the other private. In 
its governmental capacity it is the agent of the State, and assists in 
the government of the territory incorporated by making laws and 
regulations with respect to its local and internal concerns. In its 
private capacity it represents those proprietary interests that apper
tain to it in common with other corporations. It makes contracts, 
employs men, owns property, and transacts business in the same way 
as individuals and private corporations. In this capacity it may 
sue and be sued, and is governed by the same laws and rules and sub
ject to the same regulations and limitations that natural persons are, 
except so far as it may be exempt by express enactment. In securing 
the performance of specific duties imposed upon municipal cor
porations the State has the same power of coercion and the same 
method o f redress for nonperformance as in the case of individuals 
or purely private corporations. It would be a peculiar condition of 
affairs if a State could exact obedience from its citizens, fine and 
imprison them for violations of law, and at the same time be power
less to secure obedience to the same laws by the entity which derived 
its being from the State itself. To, obtain this result there is no 
weapon so effective as criminal procedure by way of indictment.

The woman’s 10-hour law prohibits the employment of females 
in any “ public institution, incorporated or unincorporated, in this 
State, more than 10 hours during any one day.” The act contains no 
exception that would exempt from its operation such institutions as 
the isolation hospital, owned and operated by the city of Chicago. 
The language of the act, we think, clearly embraces such an institu
tion, and as the danger to the health of females from requiring 
them to work therein more than 10 hours a day is as great, so far as 
we are able to see, as requiring or permitting them to work in other 
prohibited lines more than 10 hours, no reason is apparent for hold
ing that the legislature did not intend the act to apply to public 
institutions of municipalities.

I f  it would have been competent to have exempted municipalities 
the legislature has not seen fit to do so, and it only remains to be 
determined whether a municipal corporation may be prosecuted 
criminally. That it can be is sustained by the weight of authority. 
•[Cases oited.] In some of the above cases the action was civil, by 
an individual, but in all of them the rule was recognized that an in
dictment or information would lie against the municipality to re
dress a public grievance.

The power “ to regulate ” hospitals, conferred upon municipalities, 
does not authorize regulation in violation of law. The power to 
regulate hospitals is limited by the law prohibiting the employment 
of females therein more than 10 hours in any one day.

We find no error in the records, and the judgment in each case is 
affirmed.

H ours o f  Labor o f  W om en— E ig h t-H o u r D ay— Exemption o f  C an 
neries— Em ploym ent in  C anning F ish — State v, Pacific American 
Fisheries, Supreme Court of Washington {Apr. 15, 1913), 131 Pacifle 
Reporter, page 432.— Chapter 37 of the Acts of 1911 o f the Legisla
ture o f Washington limits to eight per day the hours o f labor of fe
males in mechanical and mercantile establishments, except those em

1 2 6  BULLETIN o f  t h e  b u r e a u  o f  l a b o r  s t a t i s t ic s .
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ployed in certain occupations, one exception being u females employed 
in canning fish or shellfish.” This was an action by the State against 
the company named by reason of its employment of a woman for 10 
hours in October, 1911, in the lacquering department of a fish can
nery owned by the company. The work in question involves the im
mersing of filled and sealed cans in a lacquering fluid, the purpose 
being to preserve the can from rust during the period of its storage 
and marketing. The company was found guilty in the superior 
court of Whatcom County, and appealed, the appeal resulting in 
the judgment of the court below being affirmed. Whether or not the 
company had violated the law turned upon the view taken as to the 
nature of the work of lacquering, i. e., whether or not it was a part 
of the work of canning. It was shown that the work of canning, in
cluding the filling, cooking, and sealing of the cans, began in June 
of 1911, and that no cans were lacquered until September of that 
year. The supreme court took the view of the court below, that the 
work of lacquering was not essentially an operation involved in the 
work of canning, and that therefore the proviso did not exempt the 
employment complained of. On this point Judge Main, who de
livered the opinion of the court, said:

This proviso by its language does not exempt, from the eight-hour 
restriction, establishments engaged in canning fish, but it does ex
empt females employed in the canning of fish. The statute unques
tionably was passed in the interest of females employed in the 
establishments mentioned. The limitation as to its operation con
tained in the proviso was for the purpose of permitting females to 
labor more than eight hours in one day when engaged in preserving 
the perishable products therein mentioned. If female labor is em
ployed in canning fish, it comes within the exemption of the statute; 
but if employed in establishments engaged in canning fish, but not 
in the canning of fish, then such labor does not come within the .ex
emption. Applying this rule to the information charging the de
fendant with employing a female more than eight hours in one day, 
it charges a crime within the meaning of the statute.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 27

H ours of S ervice— R ailroads— F ailure to M ake  R eport of V iola
tions— P enalties— United States v. Yazoo & Mississippi Valley 
Railroad Co., United States District Court, Western District of Ten
nessee, Western Division (Feb. 22,1913), 203 Federal Reporter, page 
159.—The United States sued to recover penalties against the railroad 
company named for its failure to comply with the provisions of the 
act of February 4,1887 (24 Stat., 386), as amended by the act of June 
18, 1910 (36 Stat., 556). This law requires certain reports to be 
made to the Interstate Commerce Commission, among which are 
reports of violations of the hours of service act of March 4, 1907, 
(34 Stat,, 1416). It provided a penalty of $100 for each day’s fail
ure to make certain reports, and by another section provided that
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for the failure to make the reports required by the commission the 
company shall be “ subject to the forfeitures last above provided.” 
The commission had issued an order requiring reports of violations 
of the hours of service act to be made within 30 days after the end of 
each month within which violations occurred, and the United States 
contended that the forfeitures were applicable to this particular act 
of negligence. This view was adopted by the court, Judge McCall, 
speaking for the court, saying:

The purpose of this legislation is the protection of the lives of em
ployees of railroad companies, and also the lives and property 
intrusted to the railroads as common carriers. It recognizes that 
there is a limit to human endurance, and that hours of rest and recre
ation are needful to the health and efficiency of men engaged in the 
hazardous work of railroading. The benefit it is intended to confer 
is to better enable employees to serve their employers, and to promote 
the needs of commerce, and also to promote the safety of travelers 
upon railroads. The limiting of hours of labor of those who are in 
control of dangerous agencies, it is believed, will relieve the em
ployees of overfatigue and resulting indifference, and thus avert 
accidents which lead to injuries and destruction of life and property. 
The provision of the act under consideration indicates that it was the 
purpose of Congress to prohibit common carriers from subordinating 
the welfare of their employees or passengers aboard their trains, 
either in health, life, or limb, to the interest of earnings or dividend 
sheets.

I  am of the opinion that the statute is mandatory in respect to the 
penalty for failure to comply with the order of the commission in 
question, and that the court has no discretion in the premises.

It is pressed upon the court that the statute in question and the 
rule of the commission thereunder are harsh, and bear too heavily 
upon common carriers.

When the language of a statute is plain and unambiguous, its 
harshness should not be ameliorated by construction of the courts. 
Those interested must apply to the lawmaking body enacting such 
statutes for relief, and, until Congress changes the law now under 
consideration, we must enforce it as it is plainly written.

A  judgment will be entered for $400 in this case, and, for a like 
reason, a judgment will be entered for $500 in case No. 1282, United 
States of America v. Illinois Central Railroad Co.

1 2 8  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

H ours o f  Service— Railroads— P en a lties— Missouri, Kansas & 
Texas Ry. Co. v. United States, United States Supreme Court (Nov. 
10, 1913), 3If Supreme Court Reporter, page 26.—The United States 
sued to recover penalties from the company named for violation of 
the 16-hour law of 1907, 34 Stat., 1415, which limits to 16 the number 
of consecutive hours that certain employees on railroads may be 
kept in service in any 24. The principal question involved was 
whether the working overtime of a number of employees, all due to 
the same delay of a train, incurred a separate penalty for each em-
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ployee, or only one for all. The District Court for the Eastern Dis
trict of Texas, and, on appeal, the Circuit Court of Appeals for 
the Fifth District, had awarded separate penalties for each employee 
kept in service beyond the specified maximum period, and the case was 
before the Supreme Court on a writ of certiorari to review the judg
ment of the court last named. This judgment was affirmed on 
grounds that appear in the following extracts from the opinion of the 
Supreme Court as delivered by Justice Holmes:

The petitioner cites many cases in favor of the proposition that gen
erally, when one act has several consequences that the law seeks to pre
vent, the liability is attached to the act, and is but one. It argues that 
the delay of the train was such an act, and that the principle, which is 
a very old one, applies. But unless the statute requires a different 
view, to call the delay of the train the act that produced the wrong is 
to beg the question. The statute was not violated by the delay. That 
may have made keeping the men overtime more likely, but was not in 
itself wrongful conduct quoad hoc. The wrongful^ act was keeping 
an employee at work overtime, and that act was distinct as to each 
employee so kept. Without stopping to consider whether this argu
ment would be met by the proviso declaring a “ delay ” in certain 
cases not to be within the statute, it is enough to observe that there is 
nothing to hinder making each consequence a separate cause of action 
or offense, if  by its proper construction the law does so; see Flemister 
v. United States, 207 U. S. 372, 375, 52 L. Ed. 252, 254, 28 Sup. Ct. 
Rep. 129; so that the real question is simply what the statute means. 
The statute makes the carrier who permits “ any employee ” to remain 
on duty in violation of its terms, liable to a penalty “  for each and 
every violation.” The implication of these words can not be made 
much plainer by argument. But it may be observed, as was said by 
the Government, that as toward the public, every overworked man 
presents a distinct danger, and as toward the employees, each case, of 
course, is distinct.

It was argued in the company’s defense that one of the delays oc
curred while the engine was sent off for water and repairs, during 
which time the men were waiting, doing nothing. I f  this period of 
waiting should be deducted, the time of employment would not ex
ceed 16 hours. The court refused to allow this deduction, however, 
saying that the men were under orders and liable to be called upon 
any moment, and not at liberty to go away. “ They were none the 
less on duty when inactive. Their duty was to stand and wait,” 
citing United States v. Chicago, M. & P. S. R. Co. (197 Fed. 624; 
see Bui. No. 112, p. 126).

Another point, which relates only to practice, was as to whether the 
penalties should be determined by the jury or by the court. As to 
this Justice Holmes said:

The penalty is a deterrent, not compensation. The amount is not 
measured by the harm to the employees, but by the fault of the car
rier, and, being punitive, rightly was determined by the judge.

44879°— 14------- 9
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1 3 0 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

Hours of  Service—Railroads—P e n a l t ie s—D e f e n s e s— United 
States v. Kansas City Southern Railway Co., United States Circuit 
Court of Appeals, Eighth Circuit (Jan. 24, 1913), 202 Federal Re
porter, page 828.—The company named had employed five men on a 
train for a period of one hour and five minutes in excess of the maxi
mum allowed by the hours-of-service act of March 4, 1907, 34 Stat., 
1415. The penalty sought was the maximum, the employment of each 
individual workman being considered as a separate offense. In the 
District Court of the United States for the Eastern District of Okla
homa, the defendant company had been allowed a judgment on the 
grounds of unavoidable accident, the United States taking the case to 
the court of appeals on a writ of error. On this hearing the judgment 
of the lower court was reversed and the case remanded for a new 
trial in accordance with views set forth in the present opinion. 
The act in question contains a proviso that its provisions shall not 
apply “ in any case of casualty or unavoidable accident, or the 
act of God, or where the delay was the result of a cause not known 
to the carrier, or its officer or agent in charge of such employee at 
the time said employee left the terminal, and which could not have 
been foreseen.” It was alleged that the delays were due principally 
to the coal used not steaming properly. Additional causes of delay 
pleaded were the meeting of other trains of the defendant company, 
switching, and cleaning fires. The latter difficulty arose by reason 
of a defect in the shaker rod. It was pointed out that the liability 
was incurred not by knowingly and willfully violating the law, but 
simply by requiring or permitting an employee to be on duty in 
violation of its provisions. The offending cause must be something 
“ not merely which was not foreseen, but which could not have been 
foreseen. The phrase 4 by the exercise of due diligence and fore
sight’ is not present.” Having stated the facts Judge Van Valken- 
burgh continued:

To bring itself within the exceptions stated, the carrier must be 
held to as high a degree of diligence and foresight as may be con
sistent with the object aimed at, and the practical operation of its 
railroad. Conformably to this view it has been uniformly held by 
the courts that, ordinarily, delays in starting trains by reason of the 
fact that another train is late; from side-tracking to give superior 
trains the right of way, if the meeting of such trains could have 
been anticipated at the time of leaving the starting point; from get
ting out of steam or cleaning fires; from defects in equipment; 
from switching; from time taken for meals; and in short from all 
the usual causes incidental to operation—are not, standing alone, 
valid excuses within the meaning of this proviso. The carrier must 
go still farther and show that such delays could not have been 
foreseen and prevented by exercise of the high degree of diligence 
demanded.
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But three substantial matters of defense are presented for our con
sideration, the steaming qualities of the coal, the leaky flues of the 
engine, and the defective shaker rod, which is said to have made 
necessary the cleaning of grates at Spiro and to have occasioned a 
number of subsequent delays.

It is shown that the coal came from an approved source; that it 
was inspected and bore no evidence of defect. It does not appear 
to have given trouble on any other occasion. It was the same kind 
of coal that the company had been using for years on that division. 
The engineer did not notice any defects in i t /  The entire testimony 
adduced to impeach the quality of the coal is meager and indefinite. 
The most that can be claimed is that the engine did not steam prop
erly, and therefore the court must conclude that the fuel contained 
some latent defect. This falls short of carrying the burden imposed 
upon the defendant. Such a contention, if indulged, would go far 
toward rendering the law inoperative. In the absence of any proof 
to the contrary, and much positive proof in its favor, the presump
tion must be that the coal was good. The failure to make steam is 
much more reasonably to be assigned to the poor condition of the 
engine itself. Its leaking flues are particularly urged upon our at
tention.

There is evidence that the flues of this engine leaked at some point 
on this trip, or, at least—as shown by the engineer’s report—reached 
Stilwell in a leaky condition; but this would be no defense unless 
it appears that such a happening could not reasonably have been 
foreseen and prevented. Here, again, the testimony is indefinite 
and unsatisfactory. It is not shown when the leaking began. An 
attempt was made to prove inspection of the engine at Mena. This 
was confined to Billingsley, the engineer. His statement shows that 
his examination was a cursory one; in fact, insufficient to inform 
him whether the flues were stopped up or clear of cinders. At 
most he only opened the fire-box doors and looked in. He stated 
a general practice of examining the engine, and that it was the duty 
of the fireman to look after the flues. Whether he did so on this 
occasion does not appear. The fireman did not testify. The record 
shows that on April IT and 19, but two days apart, and less than 
a month prior to the happenings under consideration, the flues of 
this same engine were reported for examination, generally, and for 
leaks, under the heading “ Repairs needed.” The engineer testified 
that when an engine gets old its flues will leak, and that the neces
sity for frequent repair of this nature indicates that they are be
ginning to fail. To meet the requirements of this law a railroad 
company must be held to a high degree of care to maintain its 
equipment in good condition for service. The proof of diligence 
in this case is far from being conclusive in favor of defendant.

It appears that the grates of the fire box are freed from cinders 
and clinkers by shaking while the train is in motion, and during 
stops by means of a poker, which is carried for that purpose. When 
the fire is not burning well, it is customary to clean the grates while 
waiting at stations. As we have seen, no adequate inspection of this 
engine at Mena was shown. We have two engineers’ reports on the 
same day, but following distinct trips, requesting repair to this
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reach rod. Under such circumstances, we may well doubt whether 
this appliance was in good condition when the trip started, and, 
if so, whether its derangement was not one of the ordinary inci
dents of operation which should have been anticipated. In the ab
sence of any testimony fixing the time when this rod was broken, 
and that its defective condition occasioned the delay at Spiro for 
cleaning fire, we can not hold that this defense, if  it be one, was 
conclusively established.

The train dispatcher, throughout the trip, at least as far as Bunch, 
was fully aware of the progress this train was making and what 
trouble it was in. The conductor and crew were subject to his 
control. In traveling from Sallisaw to Bunch, a distance of 19 
miles, 3 hours and 10 minutes had been consumed. At the latter 
station, by lightening his train a little more than one-half, the con
ductor, acting presumably, or at least constructively, under the or
ders of the train dispatcher, assumed that he could reach Stilwell—
14 miles away—in less than an hour. The condition of engine and 
flues was then well known. The court below thought this was a 
reasonable exercise of discretion, but there is no provision that such 
discretion can supersede the mandate of the law. Economical rea
sons alone will not suffice.

The rule of law is well settled that it is only when all reasonable 
men, in the exercise of a fair and impartial judgment, would draw 
the same conclusions from the facts which condition the issue, that 
it is the duty of the court to withdraw, that question from the jury. 
We do not think this record discloses such a situation. The case 
should have been submitted to the jury, under appropriate instruc
tions, to determine whether the defendant had taken sufficient pre
caution to see that its engine was in proper condition when it started, 
and whether the delays which occurred were the result of causes 
which could not have been foreseen by exercise of the necessary 
diligence and foresight.

H ours of S ervicei— R ailroads— S tockyard E mployees— Schweig 
v. Chicago, M. & St. P. Ry. Co., United States District Court, Dis
trict of Minnesota (Apr. 25,1913), 205 Federal Reporter, page 96.— 
This was an action to recover damages for the death of Walter 
Schweig, who was employed by the defendant company in its stock
yards to assist in loading cars with cattle, sanding floors of cars, and 
filling the water troughs. The negligence of the company on which 
the claim for a recovery was based was in employing Schweig for 
more than 16 hours in violation of the act of March 4, 1907. The 
court ruled that the employment in this case did not come within the 
scope of that act, Judge Willard saying, in part:

The employee must be engaged in work which has some connection, 
though it may be remote, with the safety of the train, or with the 
safety of persons who might be injured by the movement of the train. 
That being the case, I can not see how this plaintiff can by any pos
sibility come within the terms of the act.

1 3 2  BULLETIN OF THE BUREAU OF LABOR STATISTICS.
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H o u rs  of  S e r vice—R ailr o ad s—T r a n s m it t in g  O rders—United 
States v. Houston Belt <& Terminal Ry. Co., United States Circuit 
Court of Appeals, Fifth Circuit (May 5, 1913), 205 Federal Reporter, 

3^4.—The United States sought to recover penalties for alleged 
violations of the act of March 4,1907,34 Stat., 1415, limiting the hours 
of service of certain railroad employees. This law regulates, among 
others, the employment of operators, train dispatchers, and other 
employees who by the use of the telegraph or telephone dispatch, 
report, transmit, receive, or deliver orders pertaining to or affecting 
the movements of trains. The hours of such service are limited to 
nine per day.

The defendant company maintains in its yards at Houston two 
towers which are connected by telephone, which, however, has no 
connection with the train dispatcher’s office or any other points. 
Each tower controls about 25 switches, and the double-track main 
line connects with these switches. The towers are operated continu
ously day and night, two operators being employed in each tower, 
each operator working 12 hours continuously, the tower men com
municating with each other over the telephone as occasion demands. 
The United States District Court for the Southern District of Texas 
had held that the operators under these circumstances were not within 
the act, and the United States brought error. On this hearing the 
judgment of the court below was reversed and the case remanded 
for a new trial. The position of the court of appeals is set forth in 
the following quotation from its opinion, which wras delivered by 
Judge Foster:

It is contended on behalf o f the railroad company that the word 
“ orders ” in the statute must be construed to mean what the rail
roads technically call “  train orders that is, such orders as emanate 
from the train dispatcher’s office, and are reduced to writing and* 
handed to the conductor and engineer o f a train. We can not agree 
with this contention. To do so would be to pervert the plain mean
ing of the statute. An order affecting train movements may be 
given by a wave o f the hand or the flash o f a lantern, and its dis
obedience might cause as dire consequences as the failure to obey a 
Avritten message. Necessarily an order affecting train movements 
can be given by any subordinate having to ' do with trains and 
switches, such as a towerman.

The railroad further contends, however, that the telephone be
tween these towers is not used to transmit “ orders ” in any sense of 
the word. Regarding this, it is evident, from the testimony of the 
towermen quoted above, that they use the telephone to repeat signals 
from the trainmen which indicate the routing of the train as orig
inally made by the trainmaster; that they give information over it 
that trains have started, on receipt of which information the other 
towerman must throw switches, line up tracks, and hold other trains, 
as a matter of duty and without discretion on his part; and that they
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1 3 4 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

run. trains in botli directions over a single track and instruct the 
other towermen by the telephone as to holding traffic. It is therefore 
evident that these towermen use the telephone to dispatch, report, 
transmit, receive, and deliver orders appertaining to, or affecting, 
train movements. To say that these towermen only used the tele
phone for the giving of information not covered by the statute, would 
be the merest sophistry.

Labor Organizations — B o y c o t t s  — Damages-— M o n o p o l ie s—  
Eights o f  S t o c k h o l d er s  of  a  Corporation—Post v. Buck Stove 
and Range Co. et al., United States Circuit Court of Appeals, Eighth 
Circuit (Nov. 22, 1912), 200 Federal Reporter, page 918.—Charles 
W. Post owned about 7 per cent of the capital stock of the defendant 
company, which is a Missouri corporation engaged in the manu
facture and sale of stoves and ranges. This company had been boy
cotted by the American Federation of Labor, and various suits had 
been brought by it for injunctions, etc. (See Buck Stove & Eange 
Co. v. American Federation of Labor, 219 U. S. 581, 31 Sup. Ct. 
472; Gompers v. Buck Stove and Eange Co., 221 U. S. 418, 31 
Sup. Ct. 492, Bui. No. 95, p. 323.) Following injunction and con
tempt proceedings in the courts of the District of Columbia and the 
Supreme Court of the United States, the company adjusted its rela
tions with the American Federation of Labor and agreed not to sue 
on account of past controversies. Post objected to this, claiming 
that the company had suffered financial loss to the extent of $250,000 
by reason of injuries unlawfully inflicted on it by the boycott main
tained by the American Federation of Labor, and that, inasmuch 
as the Federal antitrust law had been violated, a recovery of three
fold damages should be sought against the federation. The Circuit 
Court of the United States for the Eastern District of Missouri had 
refused to accept the contentions of Mr. Post, and had entered judg
ment for the company represented by its board of directors. The 
plaintiff thereupon appealed, the appeal resulting in the judgment 
of the court below being affirmed.

Judge Hook, who delivered the opinion of the court, first set forth 
in general terms the capacity of the directors in the exercise of their 
judgment, quoting from an opinion of the Supreme Court in which 
it was said:

“  So long as it exists in the possession and unrestrained exercise of 
all its corporate powers, its board of directors, unless under judicial 
prohibition or compulsion, is vested with the sole authority to decide 
whether it will assert its right of action for a supposed injury, or 
will condone it.”

Taking up then the particular questions under discussion, Judge 
Hook said:

The claim for a penalty or a punitive increase of actual damage, 
like the one for a forfeiture, is not a favorite in the law. In no true
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sense was the claim of that kind in the case at bar a property asset, 
and we do not doubt that the managing officers of the corporation 
could in their discretion waive or refuse to enforce it without being 
brought to account in a court of equity. The claim for actual 
damage to the business of the company was an asset in a way, but 
the fact that it was unacknowledged and unliquidated still remained. 
The averments in the bill do not change its essential character. It 
was not like money in bank, nor even a credit with the debtor’s sense 
of obligation born of a quid pro quo. Barring adjustment, its liqui
dation and collection to any extent meant continued expensive liti
gation. In the most favorable view, that was the prospect before the 
directors, and they were entitled to look at it practically as is com
monly done in business transactions. The courts favor settlements 
of controversies, both before and after litigation, and will rarely 
overhaul them with a critical eye.

It is also inaccurate to say there was a mere purchase of immunity 
from unlawful attacks upon the business of the company, or that its 
claim for damages was given up without consideration. When the liti
gation with the labor organization stopped, it stood upon the decree 
of injunction of the Court of Appeals of the District of Columbia. 
It is not our province to review that decree, but presumably it pro
tected the company in all its legal rights. But, however this may be, 
there belonged to the labor organizations a large field of legitimate 
endeavor and activity, with respect to which every business man and 
corporation might lawfully contract with them and regarding which 
negotiations and agreements are of everyday occurrence. Organized 
labor has become an important factor in modern industrial life, 
where its influence is widely recognized; and its rightful status in 
the law should not be denied because of excesses committed in its 
name. The directors of the stove company, charged with the man
agement of its extensive interests, may have come to believe in the 
economic advantage of union wages, hours of labor, and conditions 
of employment, and may have regarded the affirmative friendship of 
the labor organizations as valuable and desirable, and their disfavor, 
not unlawfully exercised, as undesirable. In such a situation, and 
presumably it arose, there were sufficient elements of consideration 
for the contract, and to overthrow it we should not hunt for others, 
not expressed in the writings or acknowledged by either party. We 
see in the daily chronicles of business affairs frequent instances of 
similar negotiations and agreements in which the managers of large 
enterprises participate, and what they do is accepted without ques
tion. The directors of the stove company did nothing more, save to 
yield an unliquidated claim for damages. It was their province to 
determine the wisdom or expediency of the course adopted. They did 
not act oppressively or fraudulently, and no stockholder gained or 
lost more or less than another. They acted in good faith, according 
to the lights given them, and for the welfare of all the interests in 
their charge.

It is further contended that the settlement in question provides for 
a “ closed shop,” that is to say, a place where union labor only is 
employed, and that a contract of that character is unlawful, because 
it restricts competition and tends to create a monopoly in favor of 
members of the unions, to the exclusion of all others seeking employ
ment. Counsel for the stove company and for the labor organizations
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deny that is the effect of the contract, and we agree with them. 
There is no direct provision requiring it, and it does not follow from 
the adoption of “ union wages, hours of labor, and conditions of em
ployment,” nor from the expressions of the friendly attitude of the 
management of the company and their purpose to treat organized 
labor “ wisely and conservatively and upon a friendly basis.” The 
details as to wages, hours of labor, and conditions of employment 
were not defined, but were intrusted to the company for execution. 
We think that according to general observation it is not at all uncom
mon for the conditions contemplated by the contract to exist in open 
shops, where both union and nonunion labor are employed. This 
being so, we need not stop to consider whether a contract for a closed 
shop would be valid or invalid.

1 3 6  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

L abor O rganizations— D esignation— E mbezzlement of F unds—  
I dentification of P arties— Hughes v. State, Supreme Court of 
Arkansas (Oct. IS, 1913), 160 Southwestern Reporter, page 209.— 
W alter Hughes was indicted for the embezzlement of funds held by 
him as treasurer o f Local No. 313 of the Hotel and Restaurant E m 
ployees’ International Alliance of Bartenders’ League of America. 
He was convicted in the circuit court of Pulaski County, and ap
pealed, the appeal resulting in the conviction being affirmed. Sec
tion 1839 of Kirby’s Digest provides for punishment as in cases of 
larceny where a bailee embezzles money placed under his care or 
custody, and it was alleged in the indictment that Hughes was the 
agent, bailee, and treasurer of the bartenders’ union, and having 
received as such treasurer the sum of $1,265, he “ unlawfully and 
feloniously did convert and embezzle for his own use the above-de
scribed money.”  Hughes demurred to the indictment on the grounds 
that it did not state whether the organization mentioned was a 
partnership or a corporation, and if  a partnership, that it failed to 
set forth the names of the individuals composing it. This and other 
contentions of the defendant Hughes were discussed by Judge Mc- 
Culloch and disposed of adversely to him, on grounds that appear in 
the following quotations from the opinion:

The language of the indictment indicates with sufficient certainty 
that the organization is a voluntary, unincorporated association, and 
such the proof shows it to be. The words “ union,” “ league,” and 
“ federation ” in their ordinary acceptation imply an unincorporated 
union or association of persons for a common purpose. We hold 
that it is not necessary in indictments for larceny or embezzlement to 
state the names of persons composing a partnership or other unin
corporated association.

We think it is sufficient where the name of the partnership or asso
ciation is set forth in such words as amounts to an allegation that it 
is a voluntary association or partnership unincorporated. That is 
sufficient identification, and the individual names need not be set 
forth.
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There is little else for discussion in the case. The testimony shows 
beyond dispute that the defendant was treasurer of the organization 
named; that he received $1,265 in money into his hands as such 
treasurer and wrongfully converted it to his own use. The testimony 
shows that he admitted to several members that he had received the 
money and appropriated it and promised to make it good. His 
books, introduced in evidence, also show that he had .received the 
money, and he made no attempt to account for it except in his ad
missions to some of the members that he had used it.

The point is made that the court erred in admitting testimony as 
to the rules of the organization without proper identification. It is 
difficult for us to see what bearing the rules have upon this contro
versy, for the proof is that he admitted receiving the money and 
using it.

The testimony shows that the by-laws came through the hands of 
the appellant himself and were given out by him as the rules under 
which he and other members of the association were working, so, if 
proof of the rules was essential to establishing the material facts of 
this case, that would be sufficient.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 3 7

L abor O rganizations— S tatus and  P owers— L egality— I nter
ference w it h  E m ploym ent— M onopolies— I nterstate Commerce—  
Hitchman Goal & Coke Co. v. Mitchell et til., United States District 
Court, Northern District of West Virginia (Dec. 23,1912), 202 Fed
eral Reporter, page 512.—This case was before the court on final hear
ing on an injunction granted in 1907 at the instance of the complain
ant named. An opinion was rendered in 1909 on the same case, 
reported in 172 Fed., 963 (see Bui. No. 87, p. 686). In this opinion 
Judge Dayton refused to modify the injunction issued two years be
fore, and from his ruling at this time the defendants appealed to the 
circuit court of appeals, the appeal being dismissed in March, 1910, 
for a want of jurisdiction. Steps were then taken to prepare for the 
final hearing before the district court, briefs and evidence making up 
a bulk of material equivalent to practically 8,000 pages.

Judge Dayton prefaced his remarks by saying:
I  have given several months’ consideration and study to the ques

tions involved. Because of their importance, I have, upon the final 
hearing, deemed it proper to review, as briefly as possible, the origin 
of labor unions in England, and the legislation and judicial decisions 
touching their rights, privileges, and obligations in that country, as 
well as under our Federal and local State laws and judicial decisions.

Then followed a discussion of the matter outlined in the above 
quotation, occupying about 15 pages of the Reporter. Following this 
Judge Dayton said:

I  have made this review of the English legislation and decisions in 
regard thereto to make clear the demonstration of these propositions:

First. That these union combinations under the law must be con
sidered in their threefold relation: (a) To their own members; (b)
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to those who may employ such members; and (c) to the public 
interests.

Second. That in their relations to their respective members they 
can not, even under the advanced legislation of England, undertake 
to require, by oath, obligation, constitution, by-law, or rule, a sur
render by such members of their individual freedom of action; that, 
when they seek to do so, they become illegal, and, while tolerated in 
England under the trade-union acts, nevertheless there, by reason 
of their illegality, neither can the unions enforce such contracts with 
their members or members with the unions.

Third. That the question of legality is to be determined from an 
examination of the union’s constitutions, by-laws, or rules as they 
may be called, and, while such rules may be lawful, yet, if others 
unlawful in character are of such weight and importance as to domi
nate the course of the union’s action, or, if the lawful and unlawful 
ones are so interdependent or intermingled as to render separation 
one from the other impracticable, then the organization becomes 
wholly illegal.

Fourth. That in their relations to the employers of their members, 
while they may use all peaceful efforts to advance their members’ 
interests, in the way of aiding them to secure better wages, shorter 
hours of labor, and better conditions in which to work, they can not 
accomplish these ends by any acts of violence, coercion, or intimi
dation on their part or at their instance. They may not by the com
mon law, and in the absence of permissive legislation such as that 
of the English act of 1906, interfere with the contracts which their 
members have entered into, and which are existing between an em
ployer and his employees, nor by any means induce such employees 
to break such contract or contracts. To break a legal contract is 
unlawful Therefore to persuade or induce on£ to do this unlawful 
thing is itself unlawful. ̂ Further, these unions have no right by 
intimidation or coercion to destroy the inherent right vested in the 
employer to control his property, and conduct his business in any 
lawful manner he may choose, f  iSuch employer may fix the terms and 
conditions upon which he will give employment, may employ whom 
he desires, refuse to employ whom it pleases him to deny employment, 
may discharge (in absence of contract) whom he pleases, and refuse 
to discharge whom he pleases. It is entirely within the right of the 
union to advise its members in the absence of contract on their part 
with the employer to quit their labor for him, to strike, in other 
words, and insist upon other and different terms of employment 
before they return to labor, but neither the union nor its striking 
members have any right by intimidation or coercion to prevent other 
laborers or any o f the members of the union itself from assuming the 
employment under the employer’s terms if  they so desire. ^They 
may by reasoning and persuasion under such conditions induce its 
own members ana others not to assume the employment where the 
breaking of no contract is involved, but this is as far as they can go.

Fifth. The relation of these unions to the public must be con
sidered in dual aspect: (a) As to the nonunion laboring class seek
ing competitive work with the union’s members; and (&) as to the 
public generally considered as consumer of the labor’s product. As 
regards the first class, it is to be remembered that, while the member
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ship of organized labor is large, the number of nonunion laborers in 
this country and especially in this State is many times greater, and 
it is the law’s function and duty to fully, without fear, favor, or par
tiality, protect the rights of the latter as well as those of the former. 
These rights guarantee to the laborer the absolute right to join the 
unions or not as he sees fit. The unions can not, under the law, use 
any means of intimidation or coercion to compel him to do so. The 
limit of their right in this direction is persuasion. I f  he joins, they 
can not compel his continuance in membership. He may withdraw 
when he desires. The union members as individuals may voluntarily 
determine not to work with nonunion labor if they so desire, they can 
cease working themselves on that account, but they can do nothing 
in the way of intimidation or coercion to compel either other union 
men or the nonunion men to cease working on the one hand or to pre
vent the employer from filling their places with other union or non
union men on the other. The inherent right of the individual laborer 
to sell his labor, which is his property, in any lawful manner* or pur
suit, and upon such terms and conditions as he may himself determine 
to be for his personal best interests, must be upheld by the law just 
as fully and freely, regardless of these union organizations as it is 
upheld in all the other relations of our civic life.

As regards the second aspect, the relation of these organizations to 
the general public as consumers of the products of capital and labor 
it must be admitted that, in the absence of special legislation such as 
that of England (of doubtful constitutionality at least in this coun
try under the written Constitutions, Federal and State, thereof), it is 
just as unlawful for labor to combine to form a trust or monopoly as 
it is for capital to do so. The same rule of common law governs the 
one as the other, and the act of Congress, known as the Sherman anti
trust law, I conceive to be simply declaratory of this principle. The 
latest construction of this act by the Supreme Court set forth in 
Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, and 
United States v: American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 
632, is that “ it prohibits all contracts and combination which amount 
to an unreasonable or undue restraint of trade in interstate com
merce.”

The opinion then discussed briefly the Federal laws, referring also 
to State laws declaring the status of trade-unions, some States hav
ing exempted them from restrictions on combinations and conspira
cies, and others from the operation of their antitrust laws. Special 
reference was made to the tenth section of the Federal act of June 1, 
1898, 30 Stat., 424, providing for arbitration of controversies between 
common carriers in interstate commerce and their employees. The 
particular section undertook to protect members of labor organizations 
from discharge or discrimination on account of their membership, and 
was held unconstitutional in Adair v. United States (208 U. S. 161, 28 
Sup. Ct. 277; see Bui. No. 75, p. 634). The act of June 20, 1886, 24 
Stat., 86, entitled “An act to legalize the incorporation of national 
trade-unions,” remains. The construction of this statute in Farmers’ 
Loan & Trust Co. v. Northern Pacific R. Co, (60 Fed., 803) was re
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ferred to by Judge Dayton, quoting from the opinion in part as 
follows:

“ The most that can be claimed for this statute is that it removes the 
common-law disability of combination to raise the price of labor, and 
to establish the conditions of labor. It contains no suggestion of any 
right to combine or conspire with a view to injure or oppress or inter
fere with the rights of others. The organization of labor for the pur
pose specified in the statute is lawful and commendable, but the 
statute does not sanction the use of a lawful organization for an 
unlawful purpose. Nor does it permit such organization to invade 
the rights of others. Under this act, labor may organize to regulate 
wages, the hours of labor, and the conditions of labor, and for the 
protection of individual rights in the prosecution of labor; but such 
lawful organization can not be employed to injure property, or for 
the oppression of others, or to harm the public welfare.”

He then took up the question of the State law in West Virginia:
The only statute of West Virginia relating to these trade-unions 

that could be held to be in amendment or modification of the common 
law in force in the State is Act Leg. 1907 (reg. sess.) c. 78, sec. 19 
(Code Supp. 1909, sec. 413al), which reenacted the latter clause of 
section 413, Code 1906. (Code 1899, p. 1053, sec. 14.) This statute 
has been construed by the supreme court of appeals in Thacker Coal & 
Coke Co. v. Burke, 59 W. Va. 253, 53 S. E. 161, wherein Brannon, 
J., speaking for the court, says:

“ This statute is a penal, criminal statute; for it makes the acts in 
it specified unlawful, and by section 17 imposes a punishment. This 
is a criminal act. It does not pretend to create rights between indi
viduals. It prohibits certain acts, and the proviso simply curtails the 
scope of the enactment by saying that the enacting clause shall not be 
construed to impair any right already existing, if  existing, to join the 
organizations therein specified or use moral suasion. It is only a curb 
upon the enactment. It does not affirmatively grant, create, or origi
nate those rights. It does not make them lawful, if before unlawful. 
And could the legislature authorize any person to violate a con
tract ? ”

In State v. Goodwill, 33 W. Va. 179, 10 S. E. 285, the Supreme 
Court of Appeals of West Virginia says:

“ The rights of every individual must stand or fall by the same 
rule of law that governs every other member of the body politic un
der similar circumstances; and every partial or private law which 
directly proposes to destroy or affect individual rights or does the 
same thing by restricting the privileges of certain classes of citizens 
and not o f others, when there is no public necessity for such discrimi
nation, is unconstitutional and void.”

A  quotation was also made from the opinion in the Gompers case, 
221 U. S. 418, 31 Sup. Ct. 492, (see Bui. No. 95, p. 323), as follows:

“ Society itself is an organization, and does not object to organiza
tions for social, religious, business, and all legal purposes. The law, 
therefore, recognizes the right of workingmen to unite and to invite 
others to join their ranks, thereby making available the strength, in
fluence, and power that come from such association. By virtue of
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this right powerful labor unions have been organized. But the very 
fact that it is lawful to form, these bodies, with multitudes of mem
bers, means that they have thereby acquired a vast power, in the 
presence of which the individual may be helpless. 'This power, when 
unlawfully used against one, can not be met, except by his purchasing 
peace at the cost of submitting to terms which involve the sacrifice 
of rights protected by the Constitution, or by standing on such rights, 
and appealing to the preventive powers of a court of equity. When 
such appeal is made, it is the duty of Government to protect the one 
against the many, as well as the many against the one.”

Further citation o f authority would seem to be unnecessary to 
establish the proposition that under Federal legislation and that of 
West Virginia the common law is in full force, and that the several 
propositions I have set forth are the principles of law to govern in 
the determination of this case.

The court then proceeded to the consideration of the particular 
case, the facts in which appear in the opinion. Among other things, 
the injunction issued in 1907 restrained Mitchell and other defendants 
from the use of argument, reason and persuasion, to induce the em
ployees of the plaintiff, or any of them, to become members of the 
United Mine Workers of America or any of its subordinate branches; 
also from going near the premises of the plaintiff, for the purpose of 
talking with or inducing the employees of the plaintiff to become 
members of the United Mine Workers of America, etc. In turning 
his attention particularly to the case in hand, Judge Dayton said :

All labor unions organized for lawful purposes, and striving to 
achieve those purposes by lawful means and procedure, are entitled 
to the protection of the law to the fullest extent, but, on the other 
hand, any and all combinations, labor or otherwise, organized for 
unlawful purposes, or being lawful in purpose which are prostituted 
to unlawful proceeding and to the accomplishment of unlawful ends, 
should be required either to reform their unlawful purposes, cease 
from their unlawful procedure, or cease to exist. ̂  And no part of the 
body politic is or can be more vitally interested in the suppression of 
labor organizations unlawful in purpose or proceeding unlawfully 
than the members of such organizations lawful in purpose and pro
cedure. In determining the character of this International Mine 
Workers Union assailed in this case, as disclosed by the near 8,000 
pages of evidence, for reasons that will more fully appear hereafter, 
I purpose to reverse the order, and consider first its relation to the 
general public and especially to the citizenship of West Virginia. It 
appears clearly established that in 1898 this organization had a mem
bership of over 30,000, the bulk of which resided in western Penn
sylvania, Ohio, Indiana, and Illinois; that in that year they sought 
and secured a joint conference with an organization of coal operators, 
the employers of its members, in these States. Such conference was 
had, and as a result a distinct agreement was entered into.

Considerable quotations were then made from the stenographic 
report of the proceedings of a conference held by the same parties in 
Cincinnati in 1910, the purpose of which was to show the nature of
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the difficulties which the operators and miners were attempting to 
remove, and the effect on their relations and activities of the unor
ganized condition of the miners in the West Virginia coal fields. 
Emphasis was laid on a statement on behalf of the operators, which 
declared that—

“ The chief evil was the fact that districts which did not recognize 
the United Mine Workers and had no agreements with them produced 
coal much more cheaply than those districts which sustained con
tractual relations with that organization. Some of the more im
portant factors influencing these conditions were different methods 
of producing coal, varying costs of mining  ̂different hours of labor, 
different sized screens, not mentioning various other elements.”

The document quoted from then presented the various concessions 
made, and stated that—

“ The granting of the eight-hour day by the operators, after mak
ing these numerous other important concessions, was with the distinct 
understanding and explicit promise of the miners to give to the opera
tors of the four contracting States adequate protection against the 
competition of the unorganized fields. From year to year they have 
been called upon to fulfill that promise.”

The speaker then declared that miners and operators were “ equally 
concerned in rescuing this business from its present peril ” inasmuch 
as the operators could make no further concessions by reason of their 
market being invaded by coal from the unorganized fields, mined at 
a lower cost to the producers, and able to underbid them in the mar
kets which they had been accustomed to serve. A  representative of 
the mine workers replied to the operator’s address, from which Judge 
Dayton quoted in part as follows:

66 Let me point to the fact that the United Mine Workers of Amer
ica have diligently and aggressively attempted to carry out the prom
ise made in Chicago in 1898; that they have done everything in their 
power to redeem any promise they may have made to organize West 
Virginia. Since 1898 our organization has at various times spent 
hundreds of thousands of dollars trying to unionize West Virginia. 
We have also sacrificed human life in the attempt to redeem that 
promise. In view of the fact that we have spent hundreds of thou
sands of dollars and that our organizers, our members who have gone 
there as missionaries in an attempt to redeem that promise, have 
sacrificed their lives and their liberties, we should be given credit for 
what we have done. I want to ask the operators how much money 
they have spent, and what they have done to aid us to organize West 
Virginia. * * *

“ I  believe, gentlemen, that if the operators had done one-half as 
much as the miners have done, if they had even cooperated with us 
in what we have done, West Virginia would be organized and the 
operators and miners in that State would be here to-day participat
ing in this point movement.”
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Judge Dayton then said:
But at the same time it is manifest that he recognized the danger of 

the public declaration of such purpose, for, prior in the discussion, he 
had said:
i “ I f  I have a proper conception of this movement it means the up
lifting of the industry. I f  I have a proper conception of this move
ment, it does not mean that either operators or miners can publicly 
say, ‘ We will organize West Virginia in order that the miners of 
Ohio or Indiana can get more work.’ That has done more to prevent 
the organization of West Virginia than anything I know of. Cou
pled with that is the attitude of Ohio and western Pennsylvania, 
probably of Indiana, and I know of Some Illinois operators who have 
gone to West Virginia, and have built human fences around their 
properties. I  mean by that that they surround their properties with 
pickets, men who, even when the organizers of the United Mine 
Workers want to walk along a county or township road passing 
through the properties, is met at the property line and compelled to 
state what his business is before he can walk on the public highway. 
Men will say that that is not possible in a free country, but I say it is 
possible. It is possible in some mining districts in this country, and 
I believe they are in the United States, because they are in West 
Virginia, Kentucky, Tennessee, Alabama, and a few places in Penn
sylvania*” [Sic.]

The operatives’ representative replied to these remarks, setting 
forth the conditions under which the business of mining was being 
carried on at the date of this conference, and from this reply the fol
lowing quotation is here reproduced:

“ We have a condition confronting this convention as grave as con
fronted the convention that met in Chicago in 1898. We have this 
great tonnage from the unorganized fields o f West Virginia and 
Kentucky that is absolutely taking away from us our markets, and 
taking away the employment which belong to you. It is a condi
tion that not one of us must meet, but that both of us must meet, not 
only for our protection, but for your protection as well. The cost of 
living is only incident to it, and the mine-run basis is only incident to 
it. Every man who swings the pick will agree with me that we 
can pay you no more for mining coal than we can get for the product 
of your labor. And I am going to put up to you, I am willing to 
concede to this convention that West Virginia is not organized, 
that for 10 or 12 long years the miners have done everything in their 
power to organize that field, and that they did it diligently and ear
nestly is admitted, nevertheless that field to-day is unorganized. 
Nobody is to blame. Neither the operator nor the miner is to blame 
for that condition; but it is a condition that we must meet, and each 
one bear his share of the burden. Eight million tons of the coal from 
that unorganized State is to-day taking away from you the product 
of your labor, and taking away from the operator every cent of profit 
he ever had in the business. You can not correct that. You men say 
to us, 6 You must get together and agree upon prices. You must get 
the West Virginia operators in and agree upon a price.’ Why, every
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man who stands here knows that, if the operators in the State of Ohio 
attempt it, they do so in violation of the Valentine law, and that the 
penitentiary stares them in the face. Every miner here knows that, 
i f  in the States of Ohio and West Virginia the operators were to 
attempt anything of the kind, they would violate, not only the Val
entine law of Ohio, but they would violate the Sherman antitrust 
law.”

Other quotations and statistics were set forth to emphasize that the 
question was an economic one, affecting the conditions of employ
ment in the State of West Virginia, and showing the elements enter
ing into the conditions under wljich coal was produced in the State. 
The thickness of the vein, the ease with which coal was mined, its 
availability for specific purposes, and the fact that the miners in the 
State, though unorganized, were able to make better annual wages 
and had more continuous employment than the workers in the union 
territory were propositions developed from the records of the con
ference. Judge Dayton then said:

It is impossible to deny the conclusions to be drawn from all this. 
By reason of the natural advantages in the way of superior veins, 
roofs, and quality, West Virginia coals can be mined for something 
like 50 per cent less than those of Ohio, western Pennsylvania, In
diana, and Illinois, and then even her miners can make better wages. 
The officers and members of this union are almost wholly residents 
of Ohio, western Pennsylvania, Indiana, and Illinois. In 1898 as an 
organization they entered into a direct contract with the operators 
of that field for and in consideration of an eight-hour labor day and 
other concessions to organize the West Virginia miners, and, by rea
son of the control they would have under the unions’ lawp over such 
miners when so organized, “ protect ” these operators in Ohio, western 
Pennsylvania, Indiana, and Illinois from the existing open competi
tion even then threatening the markets of such operators especially 
in the West and the Lake regions. For the purpose of carrying out 
the agreement, this labor organization has, m the language of the 
defendant, Green, one of its officers, “ at various times spent hun
dreds of thousands of dollars trying to unionize West Virginia,” 
and u sacrificed human life in the attempt to redeem that promise.” 
Was this in the interest of and for the bettering of mine laborers in 
West Virginia? It is impossible to see how it could be, for in this 
conference between the operators and union representatives in March,
1910, as we have shown, direct statistics were given by Mr. Chapman 
and not controverted, showing that the West Virginia miners, unor
ganized, were getting more work and more wages than miners in this 
unionized field of Ohio, western Pennsylvania, Indiana, and Illinois. 
In illustration of this, it seems to me that I may properly refer to 
conditions as they exist to-day, as disclosed by a public report made 
to the governor of the State of West Virginia by a commission ap
pointed by him to investigate and report upon such conditions. The 
members of this commission were Bishop P. J. Donahue of the 
Catholic diocese of this State, Capt. S. L. Walker of the State Militia, 
and F. O. Blue, State tax commissioner, men of the highest character 
and integrity. From this report and current history it appears that
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the effort to unionize West Virginia still continues, and has more 
recently been directed to the Paint Creek and Cabin Creek fields in 
Kanawha County; that such efforts have led to such a condition of 
riot, bloodshed, and general lawlessness as to require the governor 
of the State to twice put the district under martial law to save life 
and property.

The report of this commission was then quoted from to show first 
the condition of the miners, second the wages earned, and third the 
causes of the troubles existing at the time of their appointment.

Judge Dayton concluded this portion of his discussion with the 
following language:

All the evidence in this record goes to show pretty conclusively that 
the 14 years’ struggle of this labor organization since it entered into 
the compact with the operators of Ohio, western Pennsylvania, In
diana, and Illinois in 1898 to unionize the operations in West Vir
ginia has not been in the interest either of the betterment of mine 
labor in the State or of upholding that free commerce in coal between 
the States guaranteed by Federal law, but to restrain and even de
stroy it in West Virginia for the benefit of these unionized competi
tive States. It may be unfortunate for those States that nature has 
favored West Virginia, Kentucky, and other Southern States by giv
ing them better coal and less expensive mining conditions, but this 
does not warrant the operators and miners tnere to combine and 
confederate for the purpose of depriving the consuming public of the 
right to purchase the better coal at the lower cost, if desired. Such a 
combination is clearly a common-law conspiracy, too far reaching to 
be reasonable, in restraint of trade, as well, in my judgment, a direct 
violation of the Sherman antitrust law. It is further in my judg
ment a combination or conspiracy against the rights of the many 
thousands of nonunion miners in West Virginia who are entitled to 
enjoy the advantages in their labor that nature has given them.

Taking up, then, the question of the relation of the union to its 
own members, he said:

But the question at once arises, How could this union carry out 
this contract with the operators of Ohio, western Pennsylvania, 
Indiana, and Illinois to substantially restrain or suppress coal min
ing in West Virginia, Kentucky and other States by unionizing 
them ? This brings us squarely to an examination o f  its constitution, 
manual, obligations, by-laws, and rules, by which, according to the 
English decisions, the legality or illegality of such combinations is 
to be determined. Turning to these, which are in evidence and not 
denied, we find that, when a miner is initiated into this organization, 
he is required to take an obligation for life as follows:

u I  do sincerely promise, of my own free will, to abide by the laws 
of this union; to bear true allegiance to, and keep inviolate the prin
ciples of the United Mine Workers of America; never to discriminate 
against a fellow worker on account of creed, color or nationality; 
to defend freedom of thought, whether expressed by tongue or pen, 
to defend on all occasions and to the extent of my ability the mem
bers of our organization.
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“ That I will not reveal to any employer or boss the name of any
one a member of our union. That I will assist all members of our 
organization to obtain the highest wages possible for their work; 
that I will not accept a brother’s job who is idle for advancing the 
interests of the union or seeking better remuneration for his labor; 
and, as the mine workers of the entire country are competitors in 
the labor world, I  promise to cease work at any time I am called 
upon by the organization to do so. And I further promise to help 
and assist all brothers in adversity, and to have all mine workers 
join our union that we may all be able to enjoy the fruits of our 
labor; that I will never knowingly wrong a, brother or see him 
wronged if  I can prevent it.

“ To all this I pledge my honor to observe and keep as long as life 
remains or until I  am absolved by the United Mine Workers of 
America.”

This obligation is required under assurance beforehand that it 
will require “ nothing contrary to your civil or religious duties,” 
yet it does, in fact, require him to alienate for life or until the union 
absolves him “ his freedom to dispose of his own labor or his own 
capital according to his own will, * * * make himself a slave ” 
contrary to all law, English, American and common, and in express 
violation of the bill of rights set forth in the constitution of West 
Virginia. It binds him never to accent employment in place of a 
fellow member “ idle for advancing the interests of the union or seek
ing better remuneration for his labor,” no matter how anxious he 
may be to secure work, how well satisfied he might be with the wage 
offered, and how much he may need the work by reason of a starv
ing family on his hands to support. It further binds him “ to cease 
work at any time I am called upon by the organization to do so,” 
regardless of the dire consequence that may result to him and those 
dependent upon him. It may well be said that such provisions under 
the law can not be enforced. No, not legally, but practically it is 
different. His refusal to comply with this obligation subjects or 
may subject him to such social ostracism on the part of his fellow 
members as to compel obedience. They may taunt him with being 
without honor or integrity, they may call him “ black sheep,” “  scab,” 
and other opprobrious epithets given new meanings in the English 
language because of just such conditions arising under the operations 
of these labor combinations, and they may and do drive him out of 
work and the community as shown by the facts set forth in many 
decisions of the courts of this country. But this is immaterial from 
a legal standpoint, for, as I have shown, the law distinctly bans such 
obligations as unlawful, and therefore the requiring them on the 
part of these labor organizations is unlawful.

The constitutions of the national, district, and local unions were 
then quoted from “ to further show how complete control the union 
thus obtains and how complete the surrender to such control on the 
part of the member is.” The quotations present the rules as to 
initiation fees, fines, cards, the adjustment of grievances, etc.

The opinion proceeds:
It very clearly appears from a study of these rules that (a) they 

undertake to require members of the organisation to surrender their
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individual freedom of action; (b) to coerce nonunion miners to join 
the union, whether wishing to do so or not for they must be mem
bers who “ work in and around the mines ” ; (c) to control or rather 
abrogate and destroy the right of the employer to contract with the 
men independent of the organization; (d) to exclude his right to em
ploy nonunion labor if he desires; (e) to limit his right, in the ab
sence of contract, to discharge whom he pleases, when he pleases, 
and for what reason he sees fit; and (f) to assume the right on the 
part of the organization, through its officers to control the employer’s 
business, to shut down his mine by calling out the men in obedience 
to their obligation whenever it is deemed to the interests of the 
union, regardless of the employer’s interests or the effect that such 
action may have upon him, as regards loss, damage, and necessary 
violations, on account thereof, of his existing contracts with others. 
To such extent in this direction does such assumption of power 
and control go that it is directly provided that such suspension of 
operations may be ordered, even though there be no dispute between 
the employer and the union, but solely because such dispute exists 
between the union and some one or more of his rival operators in 
business in the same district. In all these particulars these pro
visions violate the law, guaranteeing under our free government the 
rights of both the labor and capital involved, and, further, the rights 
of the public consuming the product of such labor and capital. 
But still further, and what manifestly is of far more vital impor
tance, under the power so assumed by this close and compact organiza
tion, and by reason of these obligations and rules enforced by it upon 
its members, it is more than probable that, if allowed to unionize 
and control the mining operations in West Virginia, it will be en
tirely able to fulfill its express contract of 1898 with its coconspira
tors, the operators of Ohio, western Pennsylvania, Indiana, and 
Illinois, and “ protect” them from the competition of West Vir
ginia coals, restore to them their lost markets, and practically de
stroy the coal mining industry of this State to accomplish which the 
union has admittedly already spent hundreds of thousands of dollars 
and sacrificed human life as yet to no avail. It is not to be assumed 
that, because I  have not discussed other of the rules and purposes 
of this organization, that I have ignored their meritorious and be
neficent character; nor that I  have not considered the very natural 
and human instinct inspiring the officers and members of this union, 
resident in other States and laboring under physical disadvantage 
in mining conditions, to regard their personal interests as para
mount. Most of its officers have testified in open court before me, 
and have fully convinced me that they are men sincere in the con
viction of the integrity of their action, perfectly frank and truthful 
in their testimony, self-educated, and who have by their own efforts 
rightly acquired the leadership in their life work. So far as I am 
concerned, the law requires me to consider these rules of the organi
zation, and ascertain whether any of them are unlawful in character. 
I f  so, whether the unlawful ones dominate the actions and purposes 
of the organization, or whether the purposes contemplated by the 
unlawful ones are so intermingled with those designed by the lawful 
ones as to render separation impracticable. I f  such domination of 
the unlawful prevails, or such separation can not be made, then,
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under the authorities I have cited, the organization becomes unlaw
ful. In view of the undisputed testimony in this case, I am con
strained to believe both unlawful conditions exist as to these rules. 
They go far beyond those held to be unlawful, dominating, and in
separable by the English cases which I have cited. They have per
mitted the officers of this organization to expend, by their * own 
admission, hundreds of thousands of dollars of the funds derived 
from members botind by these rules in an unlawful conspiracy to 
restrain trade upon such a large scale as to involve the whole vast 
coal mining industry of West Virginia.

The remaining question of the relation of the activities of the union 
to the employer, and specifically to the Hitchman Coal Co., the com
plainant in this case, was then discussed. It appears that the com
pany started operations in 1903 as a nonunion mine, but was union
ized on April 1, and that on this day a strike was called which con
tinued for three weeks, the dispute being as to the scale price for run- 
of-mine coal. The next year a strike was called on the same point, 
while in 1905 the union demanded a return to the tonnage basis as 
being more profitable to the miner, which demand was conceded and 
work continued until a national strike was called in April, 1906. 
The company, in anticipation of this strike, sought to make arrange
ments to protect its fuel trade by continuing its mine at work, and 
paying the prices demanded by the union. This was agreed to by 
the union on certain conditions, but its permission was later with-8* 
drawn, and the men were ordered to strike. The opinion states:

The men did not want to quit work, and tried to get permission 
from their union officials to continue loading engine coal, for the rea
son that, if they were not allowed to do so, the Baltimore & Ohio 
Railroad Co. would haul in nonunion coal, and have it loaded into their 
engines from plaintiff’s tipple and bins under the terms of plain
tiff’s contract with the railroad company. The union was notified, 
too, by plaintiff that, if the men were called out on strike, the mine 
would not be run union again. This availed nothing. The strike 
was called, coal was hauled from an Ohio union mine with which 
settlement had been made by the union by the railroad, and loaded 
on its engines over plaintiff’s tipple. This strike continued until 
June 12, 1906, 56 days, and cost the plaintiff $24,500. This na
tional strike was finally settled in July, 1906, by the adoption of 
the 1903 scale, which plaintiff from the start had offered to pay. 
But in the meantime the Hitchman miners had been promised bene
fits by the union which were not paid, and they were incensed because 
the Ohio coal had been allowed to be hauled and loaded on its en
gines by the railroad over plaintiff’s tipple, and because plaintiff’s 
proposition to pay the 1903 scale had not been accepted. Thereupon 
a mutual agreement was entered into between plaintiff and these 
individual miners to the effect that the men should abandon the 
union, and the company should operate the mine nonunion.

In accordance with this agreement the men in June, 1906, signed 
memorandum cards agreeing to work on a nonunion basis, not be
coming connected with the United Mine Workers of America or any
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affiliated organization during the term of their contract, nor make any 
effort to unionize the mine against the’ company’s wish. They sur
rendered their union charter, and on June 25, 1906, secured a charter 
as a corporation under the name “ Independent Mine Workers of 
West Virginia.” The opinion continues:

Prior to April 1, 1903, when the’ mine ran nonunion, the company 
had no trouble whatever with its men, and since June 12, 1906, when 
it started nonunion again, it has run continually without trouble. 
During the three years and two months from April, 1903, to June, 
1906, when unionized, it had three strikes called that suspended its 
operation for a total of 162 days at a total cost or loss of $48,742. In 
March, 1907, the subdistrict convention of the union resolved “ to 
take up the work of organizing everjr mine in the subdistrict as 
quickly as it can be done.” In accord with this resolution, officials of 
the union, defendants here, called on the plaintiff’s management, and 
expressed their desire to reunionize the Hitchman mine. The 
company’s officials declined the suggestion. The mine officials asked 
that the matter be referred to the company’s board of directors. This 
was done, and the board of directors declined to have anything to do 
with the union, and so notified its officials. Reports were put in cir
culation among plaintiff’s meii to the effect that the mine was going to 
be unionized, and that they had better join the union if  they wanted 
to retain their jobs. Early in September, 1907, the defendant Hughes 
was sent by the union into the Pan Handle territory to organize the 
nonunion mines, and compel recognition by- them of the union. As a 
result of his work he secured 22 men to join the union and quit work 
at a mine known as the Glendale, which was owned by the same 
stockholders and run by the same management as the Hitchman. He 
also succeeded in organizing the Richland mine in that territory, and, 
when its operator refused to recognize the union, shut it down. Ac
cording to his statements, he succeeded in securing enough men at the 
Hitchman mine to agree to join the union to enable him to unionize 
it, and was about ready to and intended to shut it down if  its man
agement did not recognize the union. Thereupon the plaintiff com
pany applied for and obtained the restraining order and temporary 
injunction in this cause. It is also established that Hughes and other 
officers of this union were beforehand fully informed of the contracts 
existing between plaintiff and its employees. These facts very clearly 
demonstrate such interest in this plaintiff in the premises as to war
rant its appeal for aid from this court of equity. I  conclude, there
fore, that this organization, known as the United Mine Workers of 
America, is an unlawful one because (a) of its principles as set forth 
in its constitution, obligation for membership, and rules which (1), 
require its members to surrender their individual freedom of action; 
(2) seeks to require, in practical effect, all mine workers to become 
members of it whether desirous of doing so or not; (3) seeks to con
trol, and restrict, if not destroy, the right of the mine owner to con
tract with its employees independent of the organization; (4) to 
exclude his right to employ nonunion labor if he desires; (5) to limit 
his right to discharge, in the absence of contract, whom he pleases, 
when he pleases, and for any cause or reason thjat to him seems 
proper; (6) assumes the right on its part, by and through its officers,
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to control the mine owner’s business by shutting down his mine, call
ing out his men upon indefinite strike in obedience to their obligation 
to the union, whether the men desire to quit work or not, whenever the 
union’s officers deem it to be for the best interests of the union, re
gardless of the rights and interests of the mine owner, and regardless 
of his direct loss and damages and such indirect loss and damage as 
may be incurred by him by reason of the resultant violation of con
tracts by him with others. (Adair v. United States, 208 U. S. 161, 
28 Sup. Ct. 277, 52 L. Ed. 436,13 Ann. Cas. 764.) I further conclude 
that it is an unlawful organization because (b) of its procedure’ and 
practices, in that (1) it seeks to create a monopoly of mine labor such 
as to enable it, as an organization, to control the coal-mining business 
of the country; and (2) has by express contract joined in a combina
tion and conspiracy with a body of rival operators, resident in other 
States, to control, restrain, and, to an extent at least, destroy, the 
coal trade of the State of West Virginia. It has spent 14 years’ time 
and hundreds of thousands of dollars in effort to accomplish this un
lawful purpose. The rules of law relating to the responsibility of 
individual members concerned in such combination and conspiracy 
are plain and well defined. Great latitude in establishing conspiracy 
by the admission of circumstantial evidence is allowed, circumstances 
tending in slight degree to a determination of the truth are allowed 
to be proved. (Clune v. United States, 159 U. S. 590,16 Sup. Ct. 125 
[Bui. No. 2, p. 213].) The acts and declarations of coconspirators in 
execution of a conspiracy are evidence against others of their number. 
Id. “ Where two or more are associated together for the same illegal 
purpose, any act or declaration of one of the parties, in reference to 
the common object, and forming a part of the res gestae, in its execu
tion, may be given in evidence against the others.” (American Fur. 
Co. v. United States, 2 Pet. 358, 7 L. Ed. 450.)

 ̂On the question whether a combination is lawful or not, declara
tions of those engaged in it, explanatory of acts done in further
ance of its objects, are competent evidence after the combination 
has been proved. [Cases cited.] In the very recent cases (decided 
June 10, 1912) of Hyde v. United States, 225 U. S. 347, 32 Sup. Ct. 
793, and Brown v. Elliott, 225#U. S. 392, 32 Supt. Ct. 812, it is held: 

“ There may be a constructive presence in a State, distinct from 
personal presence, by which a crime committed in another State may 
be consummated, and render the person consummating it punish
able at that place. Overt acts performed in one district by one of 
the parties who had conspired in another district * * * give 
jurisdiction to the court in the district where the overt acts are per
formed as to all the conspirators. Until a conspirator affirmatively 
withdraws from a continuing conspiracy, there is conscious offending 
that prevents the statute from running.”

The law just as clearly lays down the rules to determine what is 
an unreasonable restraint of trade.

“ From the principles which underlie all the cases the inference 
must be necessarily drawn that if there be any sort of business which 
from its peculiar character can be restrained to no extent whatever 
without prejudice to the public interest, then the courts would be 
compelled to hold void any contract imposing any restraint however 
partial on this peculiar business, provided, of course, it be shown 
clearly that the peculiar business thus attempted to be restrained is
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of such a character that any restraint upon it however partial must 
be regarded by the court as prejudicial to the public interest.” (West 
Virginia Transportation Co. v. Ohio River Pipe Line Co., 22 W. 
Va. 600, 625, 46 Am. Rep. 527.)

Cases were then cited to show the classification of coal as an 
article of necessity, and the application of the law to acts interfering 
with commerce in such an article. The opinion concludes:

In Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 801, it was held 
that the Sherman Antitrust Act “ prohibits any combination whatever 
to secure action which essentially obstructs the free flow of commerce 
between the States, or restricts, in that regard, the liberty of a trader 
to engage in business; and this includes restraints of trade aimed at 
compelling third parties and strangers involuntarily not to engage 
in the course of interstate trade except on conditions that the combi
nation imposes,” and that it “ makes no distinction between classes. 
Organizations of farmers and laborers were not exempted from its 
operation, notwithstanding the efforts which the records of Congress 
show were made in that direction,” and that “ a combination of labor 
organizations and the members thereof, to compel a manufacturer 
whose goods are almost entirely sold in other States, to unionize his 
shops and on his refusal so to do to boycott his goods and prevent 
their sale in States other than his own until such time as the resulting 
damage forces him to comply with their demands,” is a “ combina
tion in restraint of trade.”

I further conclude that this union, in pursuit of its unlawful pur
poses to secure control and the monopoly of mine labor, and to re
strain, suppress, if not destroy, the coal-mining industry of West 
Virginia in the interest of their coconspirators, rival operators and 
producers in Ohio, western Pennsylvania, Illinois, and Indiana 
competitive fields, have sought and still seek to compel the plaintiff, 
the Hitchman Coal & Coke Company, to submit to contractual rela
tions with it as an organization relating to the employment of labor 
and production contrary to the will and wish of said company; that 
its officers, in pursuance of such unlawful effort to monopolize labor 
and restrain trade, and with knowledge of the express contracts exist
ing between this plaintiff and its employees, have unlawfully sought 
to cause the breach of the said contracts on the part of its said em
ployees. It is admitted in the testimony of Lewis, Sullivan, and 
Savage that, if  this injunction is dissolved, such efforts will be re
peated. I do not stop now to further consider the law declaring 
efforts to secure the breach of contracts unlawful. I  have fully con
sidered this question in my former opinion in this case to which I 
now refer.

It therefore necessarily follows that the plaintiff had by reason of 
the damage and loss it had already incurred and the damage and loss 
threatened and imminent to it in futuro just right to appeal to this 
court of equity for injunctive relief; that by reason of its unlawful 
organization, purposes, and practices as hereinbefore set forth, this 
organization, combination, or union, as now constituted, is unlawful, 
and under the law, therefore, has no right to seek plaintiff’s em
ployees to become members thereof or to become party to its unlawful 
purposes and practices.

The injunction will be made perpetual.
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M e c h a n i c s ’ L ie n s — P a y m e n t  of  C l a im s  b y  O w n e r — L i a b i l i t y  of  
C o n tr a c t o r—Bagaglio et al. v. Paolino et al., Supreme Court of 
Rhode Island (Mar. 5,19IS), 85 Atlantic Reporter, page 1048.—This 
was a suit to recover an amount advanced for labor and materials, 
anticipating liens which might attach to the property of the plaintiffs, 
Michele Bagaglio andm wife. The defendants had agreed to erect a 
building, payments to be made in installments as the work progressed. 
After the work had advanced a considerable way the contractors 
ceased operations and the period within which the building was to 
have been completed expired. The owners learning of liens attach
ing and likely to attach on account of unpaid claims against the 
property, paid the demands and undertook to complete the work, ex
pecting to recoup themselves from the contractors for the expense in 
excess of the contract price which they were compelled to pay, to
gether with the liens and claims discharged by them. The superior 
court allowed them a recovery of $516.20, and denied a motion for a 
new trial. The defendant contractors excepted, on the ground that 
the judgment was against both the law and the evidence, and on the 
hearing in the supreme court the exceptions were sustained and a new 
trial ordered. Points on which this decision turned are contained in 
the following extracts from the opinion of the court, as rendered by 
Judge Vincent:

Undoubtedly the plaintiffs would have the right to discharge a 
perfected lien—that is, one which had been carried to a final judg
ment—and charge the amount paid to the defendants. In the case at 
bar the defendants had placed the plaintiffs in a most embarrassing 
position through their failure to pay for the materials and labor fur
nished them in the construction of the house which they had con
tracted to build and had left the plaintiffs to get out of their difficulty 
as best they could. Under these conditions the plaintiffs must either 
discharge such claims for material and labor as might be the subject 
of liens, or suffer all the losses and disadvantages of delay, together 
with the additional burden of further expenses which would be in
curred in perfecting the liens, for all of which the defendants might 
be financially irresponsible. We think that in this situation the 
plaintiffs might pay such claims as would be collectible through 
lien proceedings, and charge the same to the defendants. The 
plaintiffs, however, in settling such claims must limit each payment 
to the amount justly and fairly due the claimant. They can 
not charge to the defendants anything more than the defend
ants were legally obligated to pay themselves. In order for the 
plaintiffs to recover for such payments, it is incumbent upon them to 
establish the justness of the claims. The plaintiffs would not be justi
fied in paying a claim, without proper investigation as to its merits, 
and then charging the amount so paid to the defendants. The mere 
preferment of a claim does not prove its validity. I f  the plaintiffs, 
in the settlement of claims, pay more than the claimants were prop
erly and legally entitled to, the excess would be a loss which they
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must bear themselves. The plaintiffs, in substantiation of their 
charges against the defendants on account of claims paid, must as
sume the burden of proving that the claimants were clearly and 
legally entitled to the several amounts contained in their respective 
accounts in much the same manner as proof is required in a suit for 
recovery on book account.

Assuming that the plaintiffs were dealing with these matters with 
honest intentions, it would open the door to fraud, dishonesty, and 
collusion should we hold that the plaintiffs could pay these claims, 
and then charge them to and collect them from the defendants, with
out evidence satisfactorily showing that such charges were just and 
reasonable.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 5 3

M in e  E mployees— D u t y  o f  E ailroads to F u rn ish  Cars— A c 
tions— I njunction— E ight to E ecovery— Illinois Central Railroad 
Co. v. Baker et al., Court of Appeals of Kentucky (Oct. 28, 1913), 
159 Southwestern Reporter, page 1169.— This case was before the 
court of appeals on appeal from the circuit court of Muhlenburg 
County, an action having been brought therein by the railroad com
pany to secure an injunction to restrain John B. Baker and others 
from prosecuting a number of actions at law in the quarterly court 
of that county. Baker and his associates were miners employed in 
the coal mines of that locality and conceived the idea of claiming 
damages against the company for its failure to furnish cars to 
their employers in sufficient numbers to permit continuous employ
ment. Some 40 suits had been instituted in the quarterly court, the 
amounts demanded being less than $25 in each instance, that amount 
being fixed so that no appeal could be taken from the judgment of 
the quarterly court. It was proposed that each of possibly 1,600 
miners should bring similar actions, and a conspiracy to this intent 
Was alleged by the railroad as one of the reasons why relief should 
be granted. The company alleged further that to defend this multi
tude of suits would cost an enormous sum of money without the 
possibility of redress or right of review in any other court, and that 
as all the suits were based on the same facts an injunction would lie 
to avoid a multiplicity of suits, and would also require all claimants 
to come into the equity suit brought and set up their claims pending 
so that all could be adjudicated in the one proceeding.

As already indicated, the suits in question took their rise following 
a judgment against the plaintiff railroad company in favor of a 
mining company for the failure of the railroad to furnish cars, by 
reason of which failure the coal company was compelled to suspend 
operations. (Illinois Central Eailroad Co. v. Eiver & Eail Coal & 
Coke Co., 150 Ky., 489; 150 Southwestern, 641.) In the opinion in 
this case the court said “ that the railroad company, as a common 
carrier, was bound to provide reasonable facilities and appliances
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to carry the coal produced at the mine of the coal company,” failing 
■which an action for damages would lie. This opinion was based on 
common law and on section 783 of the Kentucky statutes, which 
requires the furnishing of sufficient accommodations for the trans
portation of passengers and property. It was conceded that the 
plaintiff had the right to institute suits in the quarterly court and 
that that court had the right to hear and determine them, unless ex
ceptional circumstances authorized a court of equity to interpose its 
jurisdiction. No statutory regulation of the subject existed, and the 
judge recognized that “ only an extraordinary condition of affairs 
will justify one court in taking from another court the right to hear 
and decide cases rightly within its jurisdiction, and in taking from 
a party the privilege of bringing and prosecuting his suit in a court 
selected by himself, and that has jurisdiction of the person of the de
fendant and of the subject matter of the action.” The grounds on 
which such a proceeding could rest were then considered by Judge 
Carroll, who delivered the opinion of the court, saying:

Every citizen who has just cause has the right to appeal to that 
court established by law for the purpose of hearing it. This is a 
valuable right of which he should not be deprived unless the circum
stances are very exceptional. Nor under ordinary conditions does 
the fact that a number of persons have separate, distinct demands of 
like character against the same defendant, arising out of the same 
transaction, interfere with this right, or deny to any or all of them 
the privilege of bringing their individual suits in the same court 
and there prosecuting them to a conclusion.

There are, however, some well-founded exceptions to these general 
rules, and these exceptions have themselves the merit that under their 
application the plaintiffs will not be unreasonably delayed in the as
sertion of their rights, or denied the privilege of having their contro
versy heard and determined by a court of competent jurisdiction.

Judge Carroll then reviewed the various reasons for the equity 
jurisdiction of courts to prevent a multiplicity of suits, citing 
Pomeroy on Equity Jurisprudence. In section 245 of this work 
four reasons are given for such a procedure, the third of which is 
as follows:

Where a number of persons have separate and individual claims and 
rights of action against the same party, A., but all arise from some 
common cause, are governed by the same legal rule, and involve 
similar facts, and the whole matter might be settled in a single suit 
brought by all these persons uniting as coplaintiffs, or one of the 
persons suing on behalf of the others, or even by one person suing 
for himself alone. The case of several owners of distinct parcels of 
land upon which the same illegal assessment or tax has been laid is 
an example of this class.

It was pointed out that the first, second, and fourth rules had been 
accepted by many courts as sound, but that the correctness of the
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third depended on its application. Several cases were cited, and 
Judge Carroll said:

Without extending this opinion with extracts from these cases, it 
may be said that in no one of them did the court approve the rule laid 
down by Pomeroy in class 3, as here sought to be applied, and we do 
not find it necessary in this case to give it our unqualified approval, 
or to enter into a discussion concerning its soundness. We think the 
railroad company should have the relief prayed for, but not on the 
ground that the mere multiplicity of suits, without regard to their 
merit or want of merit, entitles it to this relief.

The merits of the cases brought in the quarterly court were there
after considered, and the conclusion reached that if they should 
appear to be groundless the jurisdiction of a court of equity might 
well be invoked in order to determine the rights of all parties in one 
proceeding and save the defendant from the unjust burden of defend
ing a number of separate suits of the same nature and all without 
merit. Continuing, Judge Carroll said:

In the River & Rail Case, supra, the action was brought by a mine 
owner who had requested cars, thereby creating an obligation on the 
part of the railroad company to furnish them unless prevented for 
good reason. Out of this request arose the implied contract on 
which the right of recovery on behalf of the coal company rested, 
and the opinion was confined to a consideration of the right of a mine 
owner, under these circumstances, to maintain such an action. The 
question here presented was not alluded to in that case, nor has it 
ever been, so far as our investigation goes, considered by this court, 
To put it in simple form, the question is this: Can an employee of a 
party maintain an action against a common carrier to recover dam
ages that will compensate him for the time he has lost from his em
ployment on account of the failure of the common carrier to perform 
its duty in furnishing cars to the party by whom he is employed ? It 
is obvious that if an employee, under the circumstances stated, can 
maintain an action, so could any other person who has suffered in
jury by the failure of the carrier to discharge a duty that it owed a 
party who was unable, on account of this failure, to comply with his 
contract or keep his engagement with the party seeking relief.

Thus it will readily appear that if actions like this may be main
tained, there is at once opened up an illimitable field of litigation. 
The merchant who suffered loss because of the delay in getting his 
flour from the miller, who was unable to furnish it because the com
mon carrier negligently failed to deliver to him the wheat out of 
which the flour was to be made, might sue the carrier for his loss of 
profits. Every carpenter, bricklayer, and other mechanic who was 
kept out of employment by the negligent failure of the common car
rier to furnish in due time material to his employer, would have a 
cause of action against the carrier.

It may be true that the statute imposes on the carrier the duty re
quired for the benefit, in part, of the public, but the statute only 
becomes operative when some person having a contractual relation 
with the carrier has been injured by the breach of duty, and the right
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of recovery is confined to such person. In other words, the statutory 
duty, to be the basis of an action, under circumstances like those we 
are considering, must rest on a contract, express or implied, made 
between the complaining party and the carrier.

Unless a request is made, the carrier is under no duty to furnish 
cars at any particular place. But when a request is made, then the 
law puts on the carrier the duty of complying with it, and there at 
once comes into existence a contract, implied by law, that the carrier 
will furnish to the shipper the cars requested, and if it fails to do so 
without lawful excuse, the shipper, on this implied contract, may have 
his action in damages. This was the ground upon which a recovery 
was allowed in the River and Rail Case.

The public whose rights may be affected by their business relations 
with the shipper are, of course, concerned in the carrier’s performance 
of its duty to the shipper, but they must look to him to put in motion 
such action as will compel the carrier to discharge its duty in so far 
as the mere civil liability of the carrier is concerned.

For these and other reasons that might be suggested, we think the 
coal diggers had no enforceable demand against the carrier growing 
out of its failure to furnish to the mine owner sufficient cars to enable 
him to operate his mine.

There is no pretense in this case that these coal diggers had any 
contract relation with the railroad company, or that it was under a 
contract duty to furnish them any cars, or that it had failed or re
fused to comply with any request made by them. This being their 
situation, the ingredient of the contract relation indispensable to give 
them a cause of action is lacking. There may be a class of cases in 
which a stranger to a contract might have a cause of action against 
a party who‘violated some statutory duty in connection with the per
formance of a contract, but the case we have does not fall within 
such a class.

We also think that it may be assumed that the coal diggers stated 
their full case in the petitions filed in the quarterly court, and so the 
lower court will enter a judgment perpetually enjoining the plaintiffs 
in the quarterly court suits from the further prosecution of such 
suits, and provide that all or any of them, or others having like 
claims, may, if they so desire, present them for hearing and determi
nation in this suit.

Wherefore the judgment is reversed, with directions to proceed in 
conformity with this opinion; the whole court sitting.
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R ailroads —  F u ll-C rew L aw  —  Constitutionality —  P olice 
P ower— Pennsylvania Railroad Go. v. Ewing et oil., Supreme Court 
of Pennsylvania (Jwne 27, 1918), 88 Atlantic Reporter, page 775.— 
A statute of June 19, 1911, of the Pennsylvania Legislature bears 
the title “An act to promote the safety of travelers and employees on 
railroads, by compelling common carriers by railroad to properly 
man their trains,” and provides penalties for its violation. The com
pany named sought to enjoin Nathaniel Ew ing and others, constitut
ing the State railroad commission, from attempting to enforce the 
act. The court of common pleas of Dauphin County dismissed the
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bill, whereupon the company appealed. It was contended that the act 
in question was not a valid exercise of the police power; that its en
forcement would be without benefit, and would take property without 
due process of law; and that it imposed burdens upon interstate 
commerce. Other grounds were also named, but these are the prin
cipal ones. The supreme court held that none of these grounds were 
sufficient to support the charges of unconstitutionality, and affirmed 
the .action of the lower court.

Citing the title of the act, Judge Brown, who delivered the opinion 
of the court, stated that “ The declared purpose, as found in its title, 
is clearly within the police powers of the State,” and held that on its 
face it was most apparent that the act has a real and substantial re
lation to the safety of passengers and employees on railroad trains. 
While it appeared from the evidence that there was an honest dif
ference of opinion as to the necessity of the act to promote safety, the 
court held that under the evidence and circumstances of the case the 
action of the legislature was not arbitrary and unreasonable, so that 
the courts should not interfere because judges might hold other 
views from those held by the legislature as to the propriety of the 
legislation. “ The wisdom of the legislation of 1911, the necessity for 
it, and the means adopted by the legislature for carrying it into ef
fect were for the legislature alone.”

As to the cost of the act, which was estimated by the company to 
amount to an additional expense of $483,907.68, Judge Brown said:

The act of 1911 being a valid exercise of police power by the legis
lature, the fact that railroad companies affected by it must make ad
ditional expenditures to comply with its provisions is an immaterial 
matter so far as courts are concerned. That fact was for the con
sideration of the legislature alone in determining whether the act 
should be passed. Uncompensated obedience to a regulation enacted 
for the public welfare or safety, under the police power of the State, 
is not taking property without due compensation, and any injury sus
tained in obeying such a regulation is but damnum absque injuria.

Reference was made to similar statutes of Arkansas and Indiana, 
the former of which was declared constitutional by the Supreme 
Court of the United States in the case of Chicago, R. I. & P. R. Co. v. 
Arkansas (219 U. S. 453, 31 Sup. Ct. 275; see Bui. No. 95, p. 317). 
The citation in the Indiana case is Pittsburgh, C. C. & St. L. Ry. Co. v. 
State (172 Ind. 147, 87 N. E. 1034). A  quotation from the former 
opinion reads in part as follows:

Undoubtedly, Congress in its discretion may take entire charge of 
the whole subject of the equipment of interstate cars, and establish 
such regulations as are necessary and proper for the protection of 
those engaged in interstate commerce. But it has not done so in re
spect of the number of employees to whom may be committed the 
actual management of interstate trains of any kind. It has not es
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tablished any regulations on that subject, and until it does the stat
utes of the State, not in their nature arbitrary, and which really re
late to the rights and duties of all within the jurisdiction must con
trol. This principle has been firmly established, and is a most whole
some one under our systems of government, Federal and State.

Judge Brown then concluded as follows:
The legislature was not only empowered to pass it, but was charged 

with the duty of enacting it, if the safety ox those within the con
templation or the act required it. That was a purely legislative ques
tion, with which courts can no more interfere than they can with 
reasonable means adopted by the legislature to secure the needed 
safety. It is not needful that we say anything more in affirming the 
decree of the lower court.

R ailroads— F ull - Crew  L aw — E xperienced E mployees— Con
stitutionality of S tatute— P rotection of C ivil R ights— Juris
diction of F ederal Courts— Simpson et al. v. Geary et al., United 
States District Court, District of Arizona (Mar. 1913), 204 
Federal Reporter, page 507.— A n  act of the Arizona Legislature 
of M ay 7, 1912 (p. 81, Acts of 1912), designated the number of em
ployees of which train crews should consist, and also required all 
flagmen mentioned in the act to have had at least one year’s ex
perience as brakemen. A number of employees of a railroad operat
ing in the State were notified that they did not meet the requirements 
of the law, and that it would be impossible for them to be retained in  
service, and that they would be discharged on December 1, 1912. 
This was a bill to secure an injunction against the corporation com
mission of the State of Arizona to prevent it from enforcing the law  
in question. The complainants were citizens of Arizona, as were the 
defendants, with the exception of the employing railroad company, 
which was a citizen of Kansas. The jurisdiction of the Federal 
court was invoked on the ground of diverse citizenship, and the com
pany having appeared, it was ruled to have waived the objection 
that the suit had not been brought in the district of its residence. 
Granting the diversity of citizenship, however, the question arose as 
to the amount in controversy. Annual earnings of each employee 
were $780, but if  they could aggregate their claims, the sum in ques
tion would be $7,020, a sufficient sum to give the court jurisdiction. 
A s to this the court said, “  There is no unity of interest in the sepa
rate claims. The most that can be said is that they belong to a class 
having the same general character,” which was held not to be suffi
cient.

Another point on which jurisdiction was claimed was that the 
controversy was one arising under the Constitution and laws of the 
United States, but here, too, there was a necessity of the minimum 
amount in controversy, so that this contention stood on no better 
grounds than the foregoing.
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Finally it was claimed that the court had original jurisdiction 
under the fourteenth subdivision of section 24 of the Judicial Code, 
which gives such jurisdiction to district courts in suits to sustain 
the equal rights of citizens of the United States or of persons within 
the jurisdiction of the United States. As to this Judge Morrill, 
speaking for the court, said:

The right to contract for and retain employment in a given occu
pation or calling is not a right secured by the Constitution of the 
United States, nor by any constitution. It is primarily a natural 
right, and it is only when a State law regulating such employment 
discriminates arbitrarily against the equal right of some class of 
citizens of the United States, or some class of persons within its 
jurisdiction, as, for example, on account of race or color, that the 
civil rights of such persons are invaded, and the protection of the 
Federal Constitution can be invoked to protect the individual in his 
employment or calling.

The complainants’ case is not within this protection. They have 
not been deprived of any of the equal rights of citizens or persons. 
The State law applies to all persons alike, without discrimination, 
whether citizens of the United States or persons within its jurisdic
tion, and it is plainly a regulation enacted under the police power 
of the State, having for its purposes the safety of passengers on the 
railways operating within the State.

In the late case of Chicago, R. I. & Pac. Ry. Co. v. Arkansas, 219 
U. S. 453, 31 Sup. Ct. 275 [Bui. No. 95, p. 317], the Supreme Court 
had before it what is known as the “ full crew ” act of the State of 
Arkansas. The act provides for the equipment of freight trains 
upon substantially the same general principles as the Arizona act 
provides for the equipment o f passenger trains. The court, in sus
taining the constitutionality of the act as within the police power of 
the State, held that it was not too much to say that the State was 
under an obligation to establish such regulations as were necessary 
and reasonable for the safety of all engaged in business or domiciled 
within its limits. The court said further:

“ Local statutes directed to such an end have their source in the 
power of the State, never surrendered, of caring for the public safety 
of all within its jurisdiction; and the validity under the Constitu
tion of the United States of such statutes is not to be questioned in a 
Federal court, unless they are clearly inconsistent with some power 
granted to the General Government, or with some right secured by 
that instrument, or unless they are purely arbitrary in their nature.”

Under the authority of this case, it must be held that the Arizona 
statute is the rightful exercise of the police power of the State, and 
that this court has no jurisdiction of the case.

R a ilr o a d s — H e a d l i g h t s  o n  L o co m o tiv e s— P o l i c e  P ower— S t a t e  
R e g u la t io n  o f  R a ilr o a d s — C o n s t i t u t i o n a l i t y  o f  S t a t u t e — Van- 
dalia R. Co. v. Railroad Commission of Indiana, Supreme Court of 
Indiana (Mar. 13, 1913), 101 Northeastern Reporter, page 85.—This 
was an action by the company named to secure an injunction against 
the railroad commission of the State to prevent the enforcement of
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the provisions of an act, chapter 128, Acts of 1909, This act author
ized the commission to investigate the efficiency of locomotive head
lights, and to require the installation of efficient headlights. The 
commission fixed on a standard of 1,500 candlepower and named the 
day when installations must be completed. The company contended 
that, being engaged in interstate commerce, the sole power of regula
tion rested with Congress. The order was said also to deprive the 
company of its property without due process of law, while the law 
itself was sought to be held void as delegating legislative power to 
the commission. The superior court of Marion County denied all 
contentions of the company, whereupon it appealed, the appeal re
sulting in the judgment of the court below being affirmed. As to 
the first point, Judge Erwin, who delivered the opinion of the court, 
said:

The adjudication[s] on this subject by the Supreme Court of the 
United States, with respect to the power of the State over the general 
subject of commerce, are divisible into three clauses, viz: First, 
those in which the power of the State is exclusive; second, those in 
which the State may act in the absence of legislation by Congress; 
third, those in̂  which the action of Congress is exclusive, and the 
State can not interfere at all. (Western Union Telegraph Co. v. 
James, 162 U. S. 650,16 Sup. Ct. 934, 40 L. Ed. 1105.)

We are o f the opinion that this act of the legislature holds good 
under the second clause, supra, because the railroad commission is 
the agent to carry out the wishes of the legislature, and the legis
lature, in passing the act of March 6, 1909, intended the railroad 
commission should investigate the use# of headlights, and if found 
necessary to order, and enforce the order, that better and safer head
lights be put into use not only to protect the lives of travelers upon 
one train, but to protect the lives and property of travelers on any 
other train, running over the same road; and, as there is no legisla
tion by Congress regulating headlights, this act is authorized until 
an act of Congress displaces or suspends its operation.

There being no legislation by Congress relating to headlights on 
locomotives, this statute is within the power of the State to enact.

The question of delegated legislative power was not discussed 
except to say that “ The decisions of this court and the courts of other 
States in this regard are clearly against appellant’s contention,” cit
ing several cases.

As to the due process of law it was pointed out that “ The order of 
the commission was made after notice to the company and hearing 
had covering several months; and it could not be said to be made 
1 without due process of law,’ as required by the fourteenth amend
ment to the Constitution of the United States.”

Other points raised by the company were disposed of by Judge 
Erwin as follows:

The fact that the appellant would be compelled to make change in 
their locomotive headlights, and necessarily be to some expense in
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doing so, would not render the act, nor the order made in pursuance 
thereof, illegal and void, for the reason that under the police power 
of the. State, which has to do with the health, comfort, safety, 
happiness, and welfare of its citizens, all property is subservient to 
the State. [Cases cited.]

It is evident that the order is not open to the defect of being “ un
certain” and # “ indefinite,” as claimed by appellant, for they aver 
in their petition “ that the equipment of plaintiff’s said locomotive 
engine with the headlight prescribed by said order will cost the 
plaintiffs more than $100 per engine.” This allegation, it seems to 
us, indicates that appellant was fully advised as to what was required 
of it. At least it is in no position to complain until it has made an 
honest effort to comply with the order, with the best information 
at hand. “ Candlepower ” has a usual and ordinary meaning, and 
could he ascertained upon due inquiry.

R ailroads —  Safety A ppliances —  Construction of Caboose 
Cars— S tate and F ederal R egulations— Constitutionality of 
S tatute—Pittsburgh  ̂C. C. <& St. L. R. Co. v. State, Supreme Court 
of Indiana (June 3> 1913), 102 Northeastern Reporter, page 25.—  
Chapter 60 of the Acts of the Indiana Legislature of 1911 regulates 
the construction and equipment o f cabooses for use on railroads, 
and requires conformity with the regulations of the railroad com
mission of the State in this regard. The company named was con
victed in the criminal court of Marion County of a violation o f this 
act and appealed, the appeal resulting in the judgment o f the court 
below being affirmed. The chief contention of the company was that 
the law in question interfered with interstate commerce, infringing 
on the functions of Congress. A s to this Judge Myers, speaking for 
the court, said :

I f  the subject of the length and wheel base of caboose cars has 
been taken cognizance of, and the length and wheel base fixed, we 
should be bound to recognize the sole jurisdiction of the subject as 
in Congress, even though the car was at the time engaged in intra- 
state traffic, but in conjunction with interstate traffic or commerce. 
(Southern Ry Co. v. Railroad Commission, 100 N. E. 337 [page 106] 
and cases cited.)

The acts of Congress and the Interstate Commerce Commission 
have not embraced the specific subject either of length of caboose 
cars or their wheel bases, and we regard the act of the State as not 
an interference with, qr as placing a burden upon, or as regulating, 
interstate commerce, even though the right of control extends to 
all the instruments of such commerce (Hall v. De Cuir, 95 U. S. 
497, 24 L. Ed. 547), for the reason that this act does not lay any 
restrictions on commerce itself, or the objects of commerce, nor on 
an instrumentality of commerce by the manner of construction or 
the manner of its use, but is directed at the form of the instru
mentality as to a matter as to which Congress has not seen fit to act.

The constitutionality of the act was attacked on the ground that 
it was an unreasonable taking of property without any good pur- 
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1 62 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

pose to be subserved in the public interest, under the guise of being 
a police regulation. As to this Judge Myers said:

The question of the validity of a legislative act is necessarily one 
of law and not of fact, and is not the subject of inquiry by triers 
of fact, and can not be made to depend upon the testimony of wit
nesses, where the question is one within the competency of the legis
lature to enact (that is, within its power), and its validity can not 
be contested or brought into review by inquiries of fact into matters 
extraneous of the act itself, of which courts may not take judicial 
notice.

I f  it can not be made to appear that a law is in conflict with the 
Constitution by argument deduced from the language of the law 
itself, or from matters of which a court may take judicial notice, 
then the act must stand.

We certainly can not know that a longer car with two adjustable 
iand oscillating four-wheeled trucks, instead of four rigid wheels, 
will not ride more comfortably, and it is probable with more safety. 
At least the court can not say that it is unreasonable, but is bound 
to presume that there were facts before the legislature which would 
show it not to be unreasonable, and we hold that it can not be the sub
ject of attack, by oral evidence, as is sought to be done in this case 
as unreasonable, and arbitrary, and confiscatory. We do not place 
this conclusion on any ground of abstract justice or judicial notions 
of natural right, or equity, but upon the ground that the act can not 
be attacked by oral evidence as to its unreasonableness, or the cost 
of expense, or the hardship which may result from compliance, for 
the reason that the question is one of power in the legislature as a 
police regulation, with which courts may not interfere, unless they 
can say that it is not within the power, or that they judicially know 
that there could be no reason or reasons for the act.

R ailroads— Safety A ppliances— Sufficient E quipm ent— Cen
tral Vermont Railway Co. v. United States, United States Circuit 
Court of Appeals, First Circuit (May 15, 1913), 205 Federal Re
porter, page 40-— The company named was charged with having 
hauled three cars on its lines without the equipment required by the 
safety-appliance act of March 2 ,1893, 27 Stat., 531. Each of the cars 
was equipped with automatic couplers, but on one end o f each the 
chain connecting the operating levers with the lock pin o f the coupler 
was broken, requiring workmen to go between the cars and lift  the 
pin by hand in order to operate the coupler. It was shown, however, 
that each o f these defective couplers was in contact with a coupler 
in good repair, so that coupling or uncoupling could be effected in 
each instance if  the employee was on the side of the car on which the 
lever projected from the properly equipped coupler. Coupling levers 
on the adjoining ends of two cars are customarily placed on opposite 
sides, so that one of them will be available for use from either side of 
the car. To operate the coupling in the case in hand, therefore, it 
might be necessary for the employee to go from one side of the car
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to the other in order to reach the coupling levers, where one of the 
pair was out of order. In the District Court of the United States for 
the District of Massachusetts the company’s contention was that main
taining one of each pair of couplers in such condition that it might 
be used without going between the cars was a sufficient compliance 
with the law. This view the court refused to accept, and judgment 
was given for the United States. The company thereupon brought 
error because of the refusal of the court to rule that its equipment 
complied with the law by making it possible for each coupling to ba 
operated from outside the cars. The Court of Appeals affirmed the 
judgment of the court below, Judge Dodge, speaking for the court, 
saying:

We think the refusals and rulings were right. What the act for
bids is the hauling of “ any car 55 not equipped as the act requires. 
Each car, under the act, must have couplers which can be uncoupled 
without requiring men to go between the cars. I f  these requirements 
are not complied with in the case of a given car, the noncompliance 
can not be excused by saying that some other car coupled to it at the 
time had couplers which did answer the requirements of the act. 
As was said by the Court of Appeals for the Seventh Circuit, in 
Wabash E. Co. v. U. S., 168 Fed. 1, 5, 93 C. C, A. 393, 397:

“ Under the act each car is a unit, and must itself be completely 
equipped, so that trainmen may go about their work without charging 
their memories with differences between cars.”

To the same effect are U. S. v\ Denver, etc., R. Co., 163 Fed. 519, 
90 C. C. A. 329, and Norfolk, etc., Ry. Co. v. U. S., 177 Fed. 623, 101 
C. C. A. 249, both court of appeals decisions. U. S. v. Montpelier, 
etc., R. Co., 175 Fed. 874, decided in the District Court for Vermont, 
related to an engine having no coupling lever, and its authority, if 
it decides anything to the contrary of the above, must yield to that 
of the court of appeals decisions above cited. We are unable, there
fore, to sustain any of the exceptions.

R e l ie f  A s so c ia t io n s— A s s ig n m e n t  of  U n e a r n e d  W ages— V a l id 
i t y  of  C o n t r a c t — Wells v. Vandalia R . Co.y Appellate Court of 
Indiana (Nov. 26,1913), 103 Northeastern Reporter, page 360.—The 
chief point involved in this case was the Validity of a contract entered 
into by Fred Wells, an employee of the company named, to contribute 
to its relief association under a contract for benefits in case of injury. 
The agreement with the association authorized an appropriation from 
Wells’s wages of the amounts to be contributed by him, the agree
ment providing that this appropriation of the wages should “ con
stitute an appropriation and assignment in advance to the said com
pany or other associated company in trust for the purpose of the 
relief fund, of such portions of my wages, which assignment shall 
have precedence over any other assignment by me of my wages, or 
of any claim upon them on account of liabilities incurred by me.” 
Section 7987, Burns, A .  S., 1908, forbids the assignment of future
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wages, and the provision of the contract above cited was held by the 
appellate court to be in violation of the provisions of this section. 
Wells had demurred to an answer made by the company in his suit 
in the superior court of Marion County, and from a ruling of this 
court overruling the demurrer Wells appealed.

The action o f the court below was reversed in the appellate court, 
and the case remanded for further proceedings. Judge Ibach, who 
delivered the opinion o f the court, having recited the facts as to the 
agreement and the statute mentioned, said :

The above section of the statute has been held to be constitutional 
and valid. (International Text-Book Co. v. Weissinger, 160 Ind. 349, 
65 N. E. 521 [Bui. No. 47, p. 935].) We have no doubt that the 
assignment of wages contemplated by the application for membership 
in the relief fund association is such an assignment as is prohibited 
by section 7987, supra.

However, we do not take it that this provision for assignment in
validates the entire contract. The assignment could not be enforced 
by the railroad company or the relief association. But appellee 
permitted his wages to be taken by virtue of the assignment, without 
objection, so far as it appears. The cases which have construed this 
provision of the statute have been cases in which an action was 
brought to enforce the assignment. None of them goes to the extent 
of holding that when an agreement involving the assignment of 
future wages has been executed fully, and the party who assigned 
his wages has paid in full the consideration and had the use of and 
retains possession of whatever he purchased or obtained by means of 
the assignment, he may then recover the payments voluntarily made. 
We believe that this statutê  should ̂ be construed as rendering an 
assignment of future wages invalid in the sense that it can not, at 
any time, be enforced against the party assigning, but not as allow
ing the party who has received benefits, because of payments vol
untarily made by such assignments, to both retain the benefits and 
repudiate the contract by which he received them.

So in this case Wells, having voluntarily paid the assessments, 
can not accept the benefits obtained thereby and at the same time 
repudiate in toto the contract by which he obtained the right to such 
benefits. The illegal portion of this contract providing for the 
assignment of future wages *is separable from the other portions. 
An assignment of future wages is separable from other portions of an 
otherwise legal contract; and, while the assignment is unenforceable, 
this should not prevent the enforcement of the legal obligations 
entered into by the same contract.

In 1899, when section 7987, supra, was enacted, relief fund con
tracts such as the one under consideration were upheld by our courts. 
Conceding that the agreement for assignment of future wages was 
void, yet neither party refused to carry it out, and, so far as that 
assignment is concerned, the court will leave the parties where it finds 
them, and consider Wells a member of the relief association, as he 
was considered by himself, and by the management of that associa
tion, whose acceptance of benefits under his contract of membership 
binds him to the conditions of that acceptance, in so far as section 
7987 is concerned.
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Chapter 26 of the laws of Indiana of 1907 makes it unlawful for 
any railroad company to establish or maintain any relief association 
the rules and by-laws of which require an agreement to waive any 
right of damage against the company for personal injuries or death, 
or to agree to surrender or waive any rights of any kind in case he 
asserts his claim for damages. The contract in question was held to 
violate this statute also, Judge Ibach saying:

In order to become a member of the relief association Wells, in 
signing the required form of application, agreed that the acceptance 
of benefits from the relief fund should release the railroad company 
from all claims for damages. It was stipulated that he would thus 
surrender his right of damages against the railroad for personal 
injuries or death. The fact that the agreement to surrender such 
right was conditioned upon his accepting benefits does not prevent its 
falling within the prohibition of the statute. The statutory prohibi
tion is not limited to unconditional agreements. It may also be said 
that this agreement, though not in direct terms, requires one assert
ing his claim for damages against the railroad company to waive his 
rights to benefits from the relief association. Such is the effect of the 
stipulation that the acceptance of benefits is a release of claims 
against the railroad company. The agreement signed by Wells would 
thus fall under both prohibitions of the statute.
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R elief A ssociations —  Contracts —  R elease —  Construction of 
Statute—Colaizzi v. Pennsylvania R. Co., Court of Appeals of New 
York (Apr. 29,1913), 101 Northeastern Reporter, page 859.—Dome
nico Colaizzi was injured by an accident while employed by the com
pany named, and received benefits from its relief association, but 
afterwards sued for the recovery of damages. The fund from which 
payments were received was made up by voluntary contributions 
from the employees, appropriations by the company when necessary 
to make up any deficit, gifts, income from investments, etc. Member
ship in the company is voluntary; members may withdraw at any 
time. It is agreed by applicants for membership that the acceptance 
of benefits shall operate as a release of all claims for damages, and 
also that action against the company suspends the payment of benefits 
until the claim shall be withdrawn or suit discontinued. Any com
promise or judgment precludes the right to benefits from the fund.

Judgment had been against Colaizzi in the supreme court, appel
late division, and on this appeal the action of the court below was 
affirmed. The grounds taken by the court of appeals are set forth 
in the following quotations from its opinion as delivered by Judge 
Chase:

An employee’s agreement, upon becoming a member of the relief 
department, wholly independent of the part thereof providing that 
in case of accident while engaged in the company’s service entitling 
him to indemnity as therein provided at his option in substitution for
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and in release of his right, if any, to compensation for his injuries to 
be enforced as a common-law liability, is substantial, and wholly for 
the benefit of the employee.

The agreement provides unqualifiedly for indemnity to an em
ployee for sickness and for injuries other than by accident while 
engaged in the company’s service and also for injuries by an acci
dent while engaged in the company’s service when there is no com
mon-law liability on the part of the defendant therefor. It is appar
ent that membership in the relief department was not a condition of 
the plaintiff’s employment. He had been engaged as a laborer by the 
defendant for several years before he made application for member
ship in the relief department. He first became a member of the 
relief department a little more than a year prior to the accident. He 
was not required to determine whether he would accept indemnity 
or insist upon his common-law rights immediately after the accident 
occurred. The first payment of indemnity was made to him 48 days 
after the accident occurred, and after he had been discharged from 
the hospital. He received a payment on account of indemnity at 
that time and five times subsequently, the last time being about six 
months after the accident occurred. After receiving such payments 
six times he discontinued accepting payments on account of indem
nity and brought this action.

It is true that the release of the defendant from its common-law 
liability as now claimed by it was in pursuance of the terms of the 
contract made with the plaintiff when he became a member of the 
department, but the acceptance or rejection of the benefits arising 
from the accident mentioned was an act entirely independent of the 
membership and wholly voluntary on the part of the plaintiff. The 
signing of the application and the acceptance of the certificate was 
not a release. It was the acceptance of benefits and the exercise 
of his option that resulted in the release. The contract created ad
ditional benefits bounded by its terms. It did not itself include a 
release of any common-law liability.

It may be assumed that the exercise of the option should not be 
enforced unless it is made freely and with an appreciation of its 
consequences and effect. It can not be successfully maintained that 
a contract or settlement and release of a railroad company after an 
accident from an alleged cause of action arising from its negligence, 
which is clear in its terms, and when its purpose and intent are 
understood by the person with whom it is made, and which is 
founded upon a reasonable and valid consideration, is not binding 
upon the parties thereto. Such, in our judgment, is the nature of 
the agreement between the plaintiff and the defendant which resulted 
in his accepting the benefits provided by the relief fund and in 
releasing the defendant from further liability.

We see no reason for asserting that such an agreement, so long as 
it is freely made and fully understood, is against public policy or 
the statutes of this State.

The plaintiff in his brief in this court, among other things, con
tends that the agreement made by him as a member of the relief de
partment can not be enforced by reason of provisions of the Federal 
statutes relating to employers’ liability. We have not in this opinion 
discussed the Federal statutes or the decisions of the Federal courts
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relating to the same. The plaintiff has been engaged in the service 
of the defendant for several years as a laborer. His employment was 
wholly within this State, and it was not in any way directly con
nected with interstate transportation. The caboose that ran over 
him was attached to a work train, which was also in use in this 
State. The action is brought under a statute of the State, and it 
has been tried, and the plaintiff has heretofore sought to sustain 
his claim, wholly by reason of such State statute. Our decision is 
rendered without intending to construe the Federal statutes.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 6 7

Seamen—P r o v isio n s  and S u p p l ie s—Damages—R e c e ip t  for  
Wages—Billings v. Bausback et al., United States Circuit Court of 
1'Appeals, Ninth Circuit (Oct. 7, 1912), 200 Federal Reporter, page 
523.—The District Court of the United States for the Northern Dis
trict of California had allowed Erwin Bausbackand others a recovery 
for failure of the master of a schooner on which they were serving 
as seamen to furnish food sufficient in quantity and suitable in 
quality. An appeal was thereupon taken, with the result that the 
decree of the lower court was affirmed. The evidence was detailed as 
to the nature of the supplies and the defects therein. The provisions 
of law governing the question are found in section 4612 of the Re
vised Statutes of the United States as amended by act of Decem
ber 21, 1898, 30 Stat., 762. This section provides that seamen may 
have an option of the scale of provisions provided by law or of other 
fare provided by the master, and they shall also have opportunity 
for making complaints of inadequacy or unfitness. On this phase 
of the question Judge Hunt, speaking for the court, said:

Now the primary right of the seaman is to have provisions as 
called for by the scale. The law was plainly enacted for the purpose 
of assuring to the seamen a kind and quality of food well adapted 
for the preservation of his health, and the requirements of a sea
man’s life. But he may choose to accept such fare as the master 
may provide. The duty of the master, therefore, is to provide in 
accordance with the schedule, unless the seaman elects to accept the 
fare the master may provide. However, before the seaman can ex
ercise an option as between the fare provided by the master and that 
included within the scale of provisions fixed by the statute, he must 
have opportunity of selecting an alternative diet; that is to say, 
the option can be exercised  ̂only where it can be fairly said the 
seaman has had an opportunity for choice.

Under the evidence in the record, the libelants herein never were 
offered any choice. Nothing was ever said to them about such a 
thing. They had no option, nor an opportunity to make effective a 
formal demand for the Government schedule. The articles called for 
in the Government schedule were not on the ship. The master, of 
course, knew this; hence a formal demand would have availed noth
ing. The seamen did complain at different times, telling the master 
that the food was not fit to eat, and that there was not enough food. 
One of the witnesses testified that the captain knew that he picked
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weevils out of tlie pudding which was before them. They told him 
that there was not enough sugar, that the meat was not good, and 
that they wanted the sugar weighed, if  they could not get“ full and 
plenty.” The master knew of the justice of these complaints, and 
while, when made, they were not accompanied with formal demand 
for the Government scale, they were so plain in expressing disgust 
at the food the master was providing that by every reasonable intend
ment he should have treated them as demands for the regular scale. 
Under the circumstances, it would be very unjust to hold that the 
seamen, by eating such as they could of the food provided by the 
master, exercised the option to accept it. The real situation simply 
required libelants to accept what was provided by the master or to 
go without food.

The suggestion that, if a “ demand” for the Government schedule 
had been made, the master might have gone to a port for provisions, 
and so made it possible to comply with the demand, is not very force
ful in this instance; for we may judicially know that a sailing ship, 
on the last part of a voyage from Newcastle, Australia, to San Fran
cisco, could not well go to port without sailing great distances, this 
consuming weeks of time. But, however that may be, inasmuch as 
no option was ever exercised, and as the master knew that the men 
were dissatisfied with the food, it was his duty to relieve the situa
tion or stand the legal consequences.

It was contended that the release which the seamen had signed on 
receipt of their wages barred them from recovery of the penalty in 
question. Section 4568 of the Revised Statutes fixes a scale of sums 
“ to be recoverable as wages ” in case of the master’s failure to fur
nish food according to the provisions of the statute, and it was held 
that the release barred proceedings to recover these sums. As to this 
Judge Hunt said:

The error of appellant’s argument is in regarding the release in
volved as extending beyond wages proper due to those who signed 
for their services on the voyage. There is no reference whatsoever 
in the release to claims on account of reduction of allowance of pro
visions or for bad quality of food; and, although claims for such 
compensation to which seamen are entitled are recoverable as wages, 
still they are not compensation for services on board a vessel, but, as 
expressly defined, are allowances by way of compensation to be paid 
in addition to wages. In providing that such compensation shall be 
recoverable as wages, the statute has provided a convenient and in
expensive manner, by which a seaman may avail himself of the bene
fits of the law. No bond is required of a seaman who sues for his 
wages in an admiralty court-, although generally a bond for costs is 
required before a libel can be filed in such court. It is thus apparent 
that the purpose of the statute was to enable the seaman to recover 
compensation for short allowance or bad provisions, by just such a 
simple process as he employs to recover for services performed during 
the voyage. It follows that the release under examination, being 
merely for wages, was only good for the purpose for which it was 
given, and therefore had no reference to additional allowances for 
failure to furnish good and sufficient food.
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S t r ik e s— U se of  H i g h w a y s — D iso r d e r ly  C o n d u c t — Haywood v. 
Ryany Supreme Court of New Jersey (Nov. 10, 1918), 88 Atlantic 
Reporter, page 820.—William D. Haywood had been adjudged 
guilty of disorderly conduct in the recorder’s court of the city of 
Paterson, under an act making it an offense, among other things, to 
obstruct or interfere with any person or persons lawfully being upon 
the streets or other public places of any city. The case was before 
the supreme court on certiorari, and the conviction was on this hear
ing set aside. The grounds for the action of the court appear in the 
following quotation from its opinion as delivered by Judge Bergen:

All that the evidence shows is that this defendant was walking on 
the sidewalk of one of the streets of Paterson, and that following him 
was a large crowd, marching on the sidewalk five or six abreast. 
There is not a particle of testimony showing that this defendant ob
structed or interfered with any person or persons; on the contrary, 
all that appears is that he was proceeding along the sidewalk of a 
public highway, without obstructing or interfering with any person 
beyond the extent to which he occupied the sidewalk. Why the 
crowd followed him is not made to appear, and the mere fact that 
he or any number of persons were walking upon the sidewalk, no 
other fact appearing, would not render him liable to the charge of 
obstructing or interfering with persons on the street. The presence 
of a large crowd on a public street may be accounted for in many 
ways, but if it can be said that whenever a person who is walking 
along a public highway, quietly and peaceably, shall be followed by 
a crowd, that he may be adjudged to be a disorderly person upon 
the ground that he is obstructing or interfering with other persons 
upon such street, then almost every person having something more 
than a local reputation sufficient to arouse the curiosity of the public 
would be liable to be apprehended as a disorderly person. No such 
construction has ever been given to this law and, in my judgment, 
never should, for it is intended to apply only to such as shall, by 
their acts, intentionally obstruct or interfere with the movement of 
persons lawfully on the street. This conviction has not the slightest 
evidence to support the judgment that this defendant was at the 
time complained of a disorderly person.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 169

Su n d ay  L abor— Class L egislation— Constitutionality o f  Cit y  
O rdinance— City of Springfield v. Richter, Supreme Court of Illinois 
(Feb. 20, 1913), 101 Northwestern Reporter, page 192.— W illiam  
Richter had been convicted of violating an ordinance of the city of 
Springfield in the circuit court of Sangamon County, and appealed. 
The ordinance in question provided penalties for keeping open a 
place o f business or pursuing one’s daily labor or occupation within 
the city, but made exceptions as to hotels, eating houses, drug stores, 
etc. Richter was a keeper of a meat market, and contended that the 
ordinance was unconstitutional as being a denial of equal rights and 
privileges. This contention the supreme court denied, and affirmed
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the conviction, citing its own opinion in the case of City of Clinton 
v. Wilson (101 N. E. 192), decided the same day.

This latter case involved the constitutionality of an ordinance of 
the city of Clinton containing the same provisions as to business 
establishments and daily labor, but the offense charged came under 
another section relative to places of amusement, the defendant in this 
case being the manager of a moving picture theater. The defendant 
had been acquitted in the circuit court of De Witt County, where
upon the city appealed. The supreme court held that the statute in 
question was valid and applied to the offense charged, reversing the 
judgment of the court below, and remanding the cause for further 
proceedings in accordance with its rulings.

1 7 0  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

U n em ploym ent I nsurance— N ature of U ndertaking— State ex 
rel. National Employees' Association v. Barton, Supreme Court of Ne
braska (Dec. 18,1912), 139 Northwestern Reporter, page 225.—The 
association named had for its object “ to sell contracts to employees 
to compensate them when out of employment, by paying to them a 
percentage of the wages earned in their last place of employment,” 
under specified limitations. It alleged that it was incorporated under 
the general incorporation laws of the State with a capital stock of 
$10,000, $5,100 of which was subscribed. On its application to the 
State auditor, Barton, to do business in the State, a license was re
fused on the grounds that the business contemplated was a species 
of insurance. The insurance law provides that no joint stock com
pany shall be incorporated under its provisions with a smaller capital 
than $100,000, of which at least 50 per cent shall be fully paid up in 
cash. It was the contention of the association that it did net fall 
under this act, and undertook in the district court of Lancaster 
County to procure a writ of mandamus against the auditor directing 
him to issue the license desired. Judgment was against the associa
tion in this court, and it appealed, the appeal resulting in the judg
ment of the court below being affirmed, the grounds being that the 
business proposed was properly classified as insurance and was under 
the restrictions of the insurance law above set forth.

W ages— P a y m e n t  on D ischarge— P enalty  for D elay— Consti
tutionality  of Statute— Wynne v. Seaboard Air Line Railway Co., 
Supreme Court of South Carolina (Oct. 6, 1913), 79 Southeastern 
Reporter, page 521.— A. W. W ynne recovered judgment in the com
mon pleas court o f Richland County for $1.93 wages due him from  
the defendant company at the time of his discharge, and $95 as accu
mulated penalty at the rate of $5 per day for every day’s delay in 
payment cf said wages after demand therefor. This penalty was 
assessed in accordance with the provisions of section 3812 of the
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Civil Code of 1912, which requires corporations employing laborers 
within the State and having a rule or custom to pay wages weekly 
or monthly on a fixed day beyond the end of the month or week in 
which the labor is performed, to pay all wages due any laborer dis
charged by them at the time of such discharge. I f  not so paid, a 
penalty of $5 per day accrues for each day after demand made until 
payment, the amount to be recoverable in the same action with the 
wages or in a separate action. The company appealed, claiming that 
the statute in question is unconstitutional as depriving defendant of 
property without due process of law, and also denying to it the equal 
protection of the laws and the liberty of contract. Judge Hydrick, 
who delivered the opinion of the court, did not discuss the question 
of constitutionality at length, saying that it had been so frequently 
and fully considered in the State courts and the Supreme Court of 
the United States that brief citations would suffice to show the 
validity of the statute. The first citation was as follows:

In the case of St. Louis, etc., Ey. Co. v. Paul, 173 U. S. 402,19 Sup. 
Ct. 419, 43 L. Ed. 746, the decision of the Supreme Court of the 
State of Arkansas, sustaining a similar statute against the same 
grounds of attack as here invoked, was affirmed. Except in unim
portant details that case can not be distinguished from this. The 
Supreme Court of Arkansas rested its decision principally upon the 
ground that the statute as applied to corporations was a valid exer
cise of the right “ to alter, revoke, or annul any charter of incorpora
tion,” which had been reserved by the State constitution. The 
validity of section 3812, supra, may be affirmed upon the same 
ground, because both in the constitution of 1868 (article 12, sec. 1) 
and in that of 1895 (article 9, sec. 2) the right to alter or repeal all 
charters of incorporation was expressly reserved, and by section 8 
of article 9 foreign corporations are not allowed to build, operate, or 
lease any railroad in this State. So that defendant’s charter must 
be subject to the power reserved to alter or repeal it.

It was held also that such legislation could without doubt be sus
tained under the police power of the State, citing Chicago, B. & Q. R. 
Co. v. McGuire, 219 U. S. 549, 315 Sup. Ct. 259 (see Bui. No. 93, 
p. 644), and Johnson v. Spartan Mills, 68 S. C. 339 (47 S. E. 695).

The opinion concludes:
The purpose of the statute is to prevent the postponement, until 

the corporation’s next regular pay day, of payment of the wages 
which a discharged laborer has earned at the time of this discharge, 
and which he would be entitled to sue for and collect immediately, 
but for the rule or custom of "the corporation not to pay except on its 
regular pay days, and the express or implied agreement of the 
laborer to abide that rule or custom. The legislature probably con
sidered that the hardship which befalls the needy laborer by with
holding for a week, or two weeks, or a month the wages which he 
has earned is far greater than the inconvenience to the corporation 
which is caused by requiring a reasonably prompt settlement with
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him, so that he can use the money which he has earned in an effort to 
get other employment, or to live upon until he can get other employ
ment, and thereby possibly prevent him and his family from becom
ing a burden upon the State. Besides this, the statute tends to pre
vent dissatisfaction among laborers, and hence, also, tends to prevent 
agitation and strikes among them, which is a matter of grave public 
interest.

W ages— Paym ent on Discharge o f Em ployee— P e n a lty  fo r  
D e la y — Jurisdiction o f Justices’ Courts— Morgan v. St. Louis, 
Iron Mountain & Southern Railway Co., Supreme Court of Arkan
sas (Dee. 23, 1912), 152 Southwestern Reporter, page 1023.—W. C. 
Morgan was discharged by the company named on January 19, 1911, 
without the payment of wages due him at the time. A statute of 
the State, K irby’s Digest, section 6649, provides that where wages 
are not paid at the time of the discharge of the employee they con
tinue until suit is brought, but for not more than 60 days unless 
action is commenced within that time. If, however, the action is 
commenced within 60 days it is held that the wages continue up to 
the date of the final judgment. (Eailway v. Moon, 66 Ark., 409, 50 
S. W., 996.) Morgan instituted his action before a justice of the 
peace on January 31, 1911, claiming wages for 19 days at the rate of 
$1.83J per day, with damages at the same rate per day for the delay 
in payment. Judgment was rendered in his favor on February 1,
1911, for the sum of $55, whereupon the company appealed to the 
circuit court of Jackson County. This court found a balance of 
$17.41 due him as wages and the further sum of $671 for damages or 
penalty. Judgment was therefore rendered in his favor for the total 
amount, but on appeal, raising the question o f jurisdiction, this judg
ment was set aside and the original judgment of the justice’s court 
for $55, with interest thereon, was affirmed. Morgan then appealed 
to the supreme court on the ground that the damages allowed were not 
adequate nor in accordance with the provisions of law.

Under the laws of the State of Arkansas the jurisdiction of a jus
tice’s court is limited to an amount not in excess of $300, and appeals 
from a justice’s court are limited in their recovery to the same 
amount. Judge McCulloch, who delivered the opinion of the su
preme court, set forth the grounds on which the action of this court 
was based, reaching the conclusion that, while the judgment of the 
circuit court for the $671 damages plus the wages was not possible, 
the reduction to the original finding of the justices court was unwar
ranted. The following extracts set forth the grounds on which the 
court’s action was based:

The so-called penalty mentioned in the statute, accruing by way 
of continuance of the wages during the delay in payment, is given, 
as said by this court in St. L., I. M. & S. Ry. Co. v. Pickett, 70 Ark. 
226, 67 S. W. 870, “ partly as compensatory, and partly as exemplary,
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damages.” And it was also held in that case that a separate action 
could be maintained to recover the damages. The recovery, however, 
either in an action to recover both wages and damages, or in separate 
actions to recover one or the other, is limited to that which accrues 
up to the time of the payment of the original wages due at the time 
of the discharge.

We have held that a justice of the peace has jurisdiction in actions 
of this character for tne reason that a recovery for continuation of 
wages is not strictly a penalty, but is intended to compensate the 
employee for the delay and to award further compensation by way 
of exemplary damages. (Leep v. Railway, 58 Ark. 407, 25 S. W. 75.) 
The damages grow out of the contract, and the justice of the peace 
has jurisdiction up to the sum of $300 under the provision of the 
Constitution which confers jurisdiction “ in matters of contract.” 
(Kochy. Kimberling, 55 Ark. 547,18 S. W. 1040.) The jurisdiction 
Deing limited, however, to the sum of $300, the increase of the amount, 
due by reason of the continuation of the wages during the delay, 
can not exceed the jurisdiction of the justice nor of the circuit court 
on appeal beyond the constitutional amount named.

The court was correct in holding that the judgment was erroneous 
because it exceeded the jurisdiction conferred by the Constitution; 
but the correction of that error only called for the reduction of the 
judgment to the jurisdictional amount. The rendition of the judg
ment for the excessive amount did not oust the jurisdiction of the 
court to render a judgment for the correct amount. The jury settled 
all the issues in appellant’s favor, and the only error made was in 
the verdict and the rendition of a judgment for an amount in excess 
of the court’s jurisdiction, which error could, as before stated, be 
corrected by reducing the judgment to the jurisdictional amount.

The judgment of the circuit court is therefore reversed, and judg
ment will be entered here in appellant’s favor for the sum of $300, 
with interest from the date of the original judgment in the circuit 
court. __________

W ages*— P reference in  B ankruptcy— In re Blachstaff Engineer
ing Co., United States District Court, Southern District of Georgia, 
Western Division (Dec. 5,1912), 200 Federal Reporter, page 1019.— 
Certain laborers whose work had contributed to enhance the assets 
of the company named intervened in bankruptcy proceedings to se
cure a prior claim under the provisions of the Federal bankruptcy 
act. Their right to so intervene was upheld by Judge Speer, who 
delivered the opinion of the court. Reference was first made to 
the fact that the master in bankruptcy had found the claims correct 
and that in the case In re Erie Lumber Company (150 Fed., 817) a 
similar claim had been allowed. Continuing, Judge Speer said:

In a more recent case, Guarantee Title & Trust Co. v. Guaranty 
& Surety Co., 224 U. S. 152, 32 Sup. Ct. 457, the Supreme Court of 
the United States adds its paramount authority to the principle, and 
this, too, when the claim opposing the wage of labor was made by 
the United States itself. Section 3466 of the Revised Statutes (U. S. 
Comp, St 1901, p, 2314) gave to claims of the United States priority
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over the wages of labor due by a bankrupt estate. This was enacted 
as early as 1797. But now, in the case cited, the court holds that 
Bankruptcy Act July 1, 1898, c. 541, 80 Stat. 544 (U. S. Comp. St. 
1901, p. 3418), changes the rule. Mr. Justice McKenna, for the 
unanimous: court, uses the language following:

“ It will be seen, therefore, that by the statute o f 1797 (now sec. 
3466) and section 5101 of the Revised Statutes all debts due to the 
United States were expressly given priority to the wages due any 
operative, clerk,, or house servant. A  different order is prescribed 
by the act of 1898, and something more. Labor claims are given 
priority, and it is provided that debts having priority shall be paid 
in full. The only exception is ‘ taxes legally due and owing by the 
bankrupt to the United States, State, county, district, or municipal
ity.’ These were civil obligations, not personal conventions, and pref
erence was given to them; but as to debts we must assume a change 
of purpose m the change of order. And we can not say that it was 
inadvertent. The act takes into consideration, we think, the whole 
range of indebtedness of the bankrupt, national, State, and indi
vidual, and assigns the order of payment. The policy which dic
tated it was beneficent, and well might induce a postponement of 
the claims, even of the sovereign, in favor of those who neces
sarily depended upon their daily labor. And to give such claims 
priority could in no case seriously affect the sovereign. To deny 
them priority would in all cases seriously affect the claimants.”

The supreme right of labor, first announced for this district In re 
Erie Lumber Co., supra, is now universal wherever the authority of 
the Supreme Court extends.

W ages— Suits— Statutory D amages— A ttorney ’s F ees— A mount 
in  Controversy— State ex rel. Chicago, M. & P. S. Ry. Co. v. Su
perior Court of King Comity, Supreme Court of Washington (Apr.
15, 1913), 131 Pacific Reporter, page 466.— This was an action to 
determine the status of a suit involving an award o f a judgment 
for wages, an award o f damages for deferred payment, and an 
award of an attorney’s fee. Section 6562 of Rem. & Bal. Code au
thorizes a recovery of damages in the sum of $25 and an attorney’s 
fee where judgment is awarded upon a check or other instrument 
issued for wages. The question involved the right o f appeal from  
a justice’s court, appeal lying under the statute when “ the amount 
in controversy, exclusive of costs,”  exceeds the sum of $20. John 
H ill sued in December, 1911, in the justice’s court, to recover wages 
due for services in November of that year. The court found a 
balance due the plaintiff o f $9.50. W hen the employment ceased 
H ill was furnished an 66 identification card,” which he had presented 
at the employing company’s office, but was refused payment, where
upon the suit was brought. Besides awarding the amount of wages 
named, the award included statutory damages and attorney’s fee 
as stated above. Leaving aside the technical questions involved, 
the conclusion o f the court as to the amount in controversy is set
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forth in the following quotation from its oj)inion as delivered by 
Judge Main:

The concrete question now to be determined is, Does the $25 dam
ages provided for become a part of the amount in controversy? If 
it does, then there is a remedy by appeal from the judgment of the 
justice of the peace to the superior court. The amount of wages 
sued for was $9.50. The complaint specifically demanded the $25 
allowed by the statute as damages. I f  the plaintiff prevailed, he 
would not only recover the wages due, but the statutory damages 
as well, unless the defendant was able to show sufficient excuse for 
not paying the claim. IJJie plaintiff’s right to recover damages de
pends upon whether or not the defendant had a sufficient excuse for 
refusing payment of the original claim. This puts in issue a ques
tion of fact. The right to recover the $25 as damages being an issue, 
it becomes a part of the amount in controversy.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 175

W ages on P u blic  W orks— C u rren t R ates— E x tra te rrito ria l  
E f fe c t  o f  S ta tu te — C o n stitu tio n a lity — Ewen v. Thompson-Star- 
rett Co. et al., Court of Appeals of New Torh (Apr. 22, 1913), 101 
Northeastern Reporter, page 89£*— Robert Ewen brought action 
against the company named, the city of New York, and the comp
troller o f the city to procure the cancellation of a contract with the 
company for the construction of a public building and to prevent the 
comptroller from making any payments thereon. Article 3 of the 
labor law of the State (Consol. Laws, chapter 31) requires payment 
of not less than the prevailing rate of wages for a day’s work in the 
same trade in the locality where the work is situated for work “  on, 
about, or upon ” any public work. In the present instance the 
Thompson-Starrett Co., contractor, had sublet the granite work to a 
Maine corporation for the quarrying, cutting, and dressing o f granite. 
This work was done in the State of Maine and the workmen were paid 
$3 per day, the prevailing rate o f wages there. The rate o f wages for 
the same class of work in the city of New York was $4.50 per day. 
Judge M iller, speaking for the court, pointed out that the act was not 
designed to increase the wages paid to workmen in Maine, which the 
plaintiff’s counsel conceded. It appeared, however, that the conten
tion was made that the law was intended to do by indirection what it 
would not possibly be able to do directly, i. e., to cause the work to 
be done where the public building or work was located, by requiring 
the prevailing rate of wages there to be paid to workmen on the work 
itself and on all materials entering into it, irrespective of where the 
material might be prepared. As to this Judge Miller said:

That may have been in the minds of those interested in securing 
the legislation, but we can not ascribe such a purpose to the legisla
ture. It is to be observed that we are not now considering a question 
of legislative power, but only one of legislative intent. I f  this statute 
was intended to take work from the stonecutters of Maine, it was also
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intended to do the like by workmen in different parts of this State 
where wages and the cost of living are lower than m others. It is not 
to be supposed that it was intended by such indirection to discrimi
nate in favor of the workmen of a particular section. Certainly, 
nothing short of express words to that effect would justify us in 
ascribing such a purpose to the legislature.

The amendment of the constitution in 1905 which authorized the 
regulation of labor on public works and the effect of the prr osed 
construction of this statute enacted under it were referred to by Judge 
Miller in part in the following language:

Under the amendment to section 1 of article 12 of the constitution, 
adopted by the people in 1905, the legislature undertook to regulate 
the wages and hours of work, and provide for the welfare of persons 
employed by the State, municipal corporations, or commissions. I f  
the intention was, as the literal reading of a single sentence of the 
statute indicates, to require the prevailing rate of wages at the job 
to be paid on all materials entering into public work no contractor 
could afford to undertake such work at the hazard of a forfeiture of 
his contract for what he would be wholly unable to prevent. Of 
course, as counsel for the appellant well says, we have nothing to do 
with the question of policy. I f  the legislature, in tlie exercise of its 
constitutional power, has so provided, our duty is to give the act effect 
as it is written. But, in determining the intention of the legislature, 
we are not bound to close our eyes to the consequences of the con
struction contended for.  ̂We therefore look for something in the con
text to show that the legislature did undertake intelligently to accom
plish the purpose which they must be supposed to have had in mind, 
i. e., to provide for the welfare of workmen in this State, and we find 
it in the sentence next succeeding the one, the literal construction of 
which supports the appellant’s contention. That sentence is: “ Each 
such contract hereafter made shall contain a stipulation that each 
such laborer, workman or mechanic, employed by such contractor, 
subcontractor or other person on, about or upon such public work, 
shall receive such wages herein provided for.” Upon reading that 
sentence in the light of the explanation just suggested, a reason for 
its broad language at once occurs to the mind, i. e., to prevent eva
sions and to make it impossible for a contractor to escape paying the 
prevailing rate of wages to any of the workmen employed on the 
work, as, for example, by the intervention of subcontractors or ma
terial men, who might undertake to do the necessary work on the job 
of preparing and fitting all materials so as to be put in place. At 
any rate, it is plain that the broad language of the one sentence is 
qualified by the more restricted language of the succeeding sentence. 
It would be unwise in this case to undertake a precise definition of 
the phrase “ on, about or upon such public work ” as used in the stat
ute. It is sufficient to hold that the quarrymen and stonecutters in 
Maine were not employed “ on, about or upon ” the public work of 
constructing the municipal building in the city of New York within 
the intent of the act, and we reach that conclusion regardless of 
whether they were employed by the principal contractor, by a sub
contractor or by another person who might have contracted to furnish 
the granite blocks cut, dressed, and trimmed to order.

1 7 6  BULLETIN OF THE BUREAU OF LABOR STATISTICS.
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W orkm en ’s Compensation— Awards fo r  Specific In ju ries—  
Measure o f Damages— Order o f Paym ent— George JV. Helme Com
pany v. Middlesex Common Pleas et al., Supreme Court of New Jersey 
(June 11, 1913), 87 Atlantic Reporter, page 72.— This case was be
fore the supreme court on certiorari to the court of common pleas 
of Middlesex County, for a review of an award of compensation 
benefits under the act of 1911. The injured workman had lost the 
first phalanx of the second finger, all of the third finger, and the first 
phalanx of the fourth finger. The provisions of the statute determine 
rates of compensation for the individual injuries, and the court had 
awarded benefits for each injury separately, the total aggregating 
$357. I t  was the employer’s contention that the benefits should be 
computed concurrently, and that their sum should be reduced by the 
limitations of a maximum payment of $10 per week, so that the total 
award would amount to $249.50. O f this contention Judge Parker, 
speaking for the court, said :

This claim, however, is fallacious. The fallacy consists in regard
ing these statutory awards for permanent injury as payments for the 
Employee’s time as though the disability were temporary only, 
whereas they are in reality a statutory method of ascertaining the 
damages by a specified multiple of the weekly wage, payable nor
mally in weekly installments and reduced to present value if com
muted to a lump sum.

It was concluded that the award was justly made, and it was 
stated thairthe payment might properly be made consecutively, taking 
each injury separately until all had been compensated for.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 177

W orkm en ’s Compensation— Beneficiaries— Persons; in  Loco 
P aren tis— Coakley v. Coakley, Supreme Judicial Court of Massa
chusetts (Oct. 22, 1913), 102 Northeastern Reporter, page 930.— 
Marion Coakley petitioned by her guardian against Dora Coakley 
for a division of benefit payments under the State compensation act. 
The petition was refused in the superior court of Worcester County, 
whereupon an appeal was taken, resulting in the reversal of the 
decree of the court below, with an order for a division of the benefits. 
John C. Coakley had received injuries under circumstances giving 
rise to a claim for benefits under the compensation act, leaving a 
widow, the mother of two minor children, and a daughter by a pre
vious marriage, who was also by her age and dependence within the 
provisions of the compensation act. The widow qualified as admin
istratrix, and a guardian was appointed for her stepdaughter, 
Marion. The widow and administratrix claimed that as a matter 
of law she and her children were entitled to all the benefits payable 
under the act, the stepdaughter being entitled to nothing. This 
view, accepted by the superior court, was rejected by the supreme
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judicial court. Judge Eugg, who delivered the opinion of the court, 
first cited the provisions of the statute which define dependency, 
and which declare a conclusive presumption in favor of a wife living 
with her husband at the time of his death, and of a child living with 
the parent at the time of his death, there being no surviving depend
ent parent. The conclusions of the court are set forth in the follow
ing quotations from the opinion of Judge Rugg.

It is plain from this provision that the widow is conclusively pre
sumed to be wholly dependent. It is equally plain that the child of 
the former marriage also is conclusively presumed to be wholly de
pendent, because in her case there is no surviving dependent parent. 
This language as construed in the McNicol case, 102 N. E. 697 
[page 196], means that the children of the deceased who are the chil
dren of the widow are not conclusively presumed to be dependent, 
because as to them there is a surviving parent.

Reading the section as a whole the purpose appears to be, though 
disclosed not in the clearest language, to divide the payments equally 
among those conclusively presumed to be wholly dependent. This is 
manifest by express words when there are two or more orphaned 
children. Equal division is provided also when, in case there is no 
one conclusively presumed to be wholly dependent and dependency 
is determined  ̂as a fact, more than one is found to be wholly de
pendent. This interpretation may be supported as consonant with 
what reasonably may be supposed to have been the intent of the 
legislature.

It is argued that the widow is entitled to the whole sum on the 
ground that she stands in loco parentis. These words are not found 
in the act. The voluntary assumption of the obligations of parent
hood toward children of a spouse by another marriage is one fa
vored by the law. They may be included under the descriptive word 
“  family.”  (Mulhern v. McDavitt, 16 Gray, 404.) But there is noth
ing in the record at bar to show that the widow has assumed any 
legal obligation to support the stepdaughter. On the other hand it 
is agreed that she declines to contribute anything to the guardian on 
whom by law is cast the duty of her care. Parent commonly means 
the lawful father or mother by blood. It dees not lend itselt readily 
to significance so broad as to include stepfather or stepmother, or 
anyone standing in loco parentis. The use of such other words in 
common speech of itself has some tendency to indicate a different 
meaning. The arrangement of the words “  parent ” and “  child ” in 
the present act point to the consanguineous relation and not to that 
by affinity. That it does not include one standing in the place of a 
parent seems to follow from the circumstance that there is no con
tinuing obligation on one who has assumed such a relation. It may 
be abandoned at any time. The result is that there should be an 
equal division between the widow and the daughter of the earlier 
manage who has no surviving parent.

1 7 8  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

W o r k m e n ’s  C o m p e n s a t io n — C o m p u t a t io n  o f  B e n e f it s—James A. 
Banister Co. v. Kriger, Supreme Court of New Jersey (Feb. 1913), 
85 Atlantic Reporter, page 1027.—This case was before the court on
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a writ to the court of common pleas of Essex County, to determine 
the awards to one Hyman Kriger for the loss of the first phalanx of 
the index finger. The law prescribed that the loss for a single pha
lanx should be one-half of the amount of the award for the loss 
of an entire finger, and also that the amount paid should be 50 per 
cent of the wages earned, no award to be for less than $5 per 
week. On this basis the award for the single phalanx was as large 
as for the entire finger, inasmuch as the claimant was earning but 
$8.50 per week, so that the minimum rate fixed by the statute pre
vented a proportionate reduction. The employer contended that the 
time during which payments should continue should be reduced by 
one-half, but the court below ruled that the provision of law related 
to the amounts payable and not to their duration, and on this point 
the supreme court upheld the court below,

The employer also contended that the 35 weeks during which pay
ments were to continue should be reduced by a period o f two weeks 
during which, according to the statute, medical and hospital services 
were to be furnished the injured workman. The trial court held, 
however, that the 35* weeks during which compensation payments 
were to be made were independent of the provision for medical serv
ices during two weeks, and could not therefore be reduced as the 
employer contended.

Under the discretion conferred by the law, the trial judge had com
muted the periodical payments allowed to a lump sum. He did this 
simply by multiplying the weekly allowance by the number of weeks, 
which the supreme court held was erroneous, inasmuch as the present 
worth of the sum should have been awarded instead of the total prod
uct, and for this reason the judgment of the lower court was reversed 
and the record remitted for further proceedings in accordance with 
the opinion given.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 7 9

W o r k m e n ’s C o m p e n s a tio n — C o n s t i t u t i o n a l i t y  o f  S t a t u t e —  
D u e  P r o c e ss  o f  L a w — E q u a l  P r o t e c t io n  o f  t h e  L a w s— J u r y  
T r i a l — Sexton v .  Newark District Telegraph Co., Supreme Court 
of New Jersey (Feb. 25, 1913), 86 Atlantic Reporter, page 451.— 
This case was before the supreme court on a writ to the court of 
common pleas of Essex County, in which proceedings had been 
held under the compensation law of the State of New Jersey of 
April 4, 1911. The judgment of the lower court had been in favor 
of the plaintiff, and the company appealed, the chief contention be
ing that the law in question was unconstitutional. A  supplement 
to the law had enacted a provision that contracts in existence at the 
time that the act took effect should be presumed to continue in force 
subject to the provisions of the principal law unless one of the par
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ties to the contract notified the other that such should not be the 
case.

The statute in question was elective in form, and provided that 
where employers and employees by agreement, either express or im
plied, accepted its provisions compensation, for personal injuries or 
death should be made without regard to the negligence of the em
ployer when the injury arose out of and in the course of the employ
ment. A  schedule was provided, and there were certain limitations 
as to intentional injuries or injuries while intoxicated. Disputes 
were to be referred to the judge of the court of common pleas of the 
county where jurisdiction would have lain in a civil case, his decision 
to be binding on all questions of fact. It is contended that the 
statute violated the provisions guaranteeing due process of law and 
equal protection of the laws found in the State and Federal Con
stitutions; also that it impaired the. obligation of contract and un
lawfully deprived the parties of their right to trial by jury. The 
judgment of the lower court awarding benefits to the plaintiff was 
affirmed by the supreme court, the constitutionality of the law being 
maintained in all parts.

Taking up the points in order, the court, Judge Trenchard deliv
ering the opinion, noted the provision of the statute abrogating the 
defense of assumption of risks and fellow service. The power of the 
legislature so to do was sustained by the citation of numerous cases, 
among them Missouri R. Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct. 
1161; Minneapolis, etc., Ry. Co. v. Herrick, 127 U. S. 210, 8 Sup. Ct. 
1176; Chicago, B. & Q. R. Co. v. McGuire, 219 U. S. 549, 21 Sup. Ct. 
259 (see Bui. No. 93, p. 644). On this point Judge Trenchard said:

The last case in the United States Supreme Court with reference 
to the right to limit or abolish common-law defenses is Second Em
ployer’s Liability Cases, 223 U. S. 1, on page 50, 32 Sup. Ct. 169, 
on page 175 [Bui. No. 98, p. 470]. Mr. Justice Van Devanter, speak
ing for the court, said: “ Of the objection to these changes it is 
enough to observe: First. ‘A  person has no property, no vested in
terest, in any rule of the common law. That is only one of the forms 
of municipal law, and is no more sacred than any other. Rights of 
property which have been created by the common law can not be 
taken away without due process; but the law itself, as a rule of 
conduct, may be changed at the will * * * of the legislature, 
unless prevented by constitutional limitations. Indeed, the great 
office of statutes is to remedy defects in the common law as they are 
developed, and to adapt it to the changes of time and circumstances.’ 
[Cases cited.] Second. The natural tendency of the changes de
scribed is to impel the carriers to avoid or prevent the negligent acts 
and omissions which are made the basis of the rights of recovery 
which the statute creates and defines; and, as whatever makes for 
that end tends to promote the safety of the employees and to advance 
the commerce in which they are engaged, we entertain no doubt that 
in making those changes Congress acted within the limits of the
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DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 81

discretion ^ 1 1 1 *J 1 ^ ^ ;titution.” [Cases cited.] As a

order is tt  ̂ x sion in section 5, declaring void
any contract, rule, regulation, or device, the purpose or intent of 
which is to enable a carrier to exempt himself from the liability 
which the act creates, is repugnant to the fifth amendment to the 
Constitution as an unwarranted interference with the liberty of 
contract. But of this it suffices to say, in view of our recent decisions 
in * * * that if Congress possesses the power to impose that 
liability, which we here hold that it does, it also possesses the power 
to insure its efficiency by prohibiting any contract, rule, regulation, 
or device in evasion of it.”

Certainly, as against the objections stated, section 1 of the act is 
clearly a valid and constitutional enactment.

The next point considered was the provision that compensation 
should be payable “ without regard to the negligence of the em
ployer,” which was objected to as unconstitutional, taking property 
without due process of law. This objection the court held to be 
entirely without substance, inasmuch as the act was binding upon 
no one until it was accepted by choice of the parties affected, the 
court saying that unless a party chooses to do so “ he certainly is 
not deprived of property without due process of law. I f  he does, 
then he has given the consent which the prosecutor contends he must 
give in order to be bound by the provisions” of the law. He ob
served that the real complaint probably lay against the provision 
which created a presumption that contracts made after the law 
came into effect, were made subject to the control of the statute. It 
was stated that the legislature might have required affirmative 
action to come within the law as easily as to make the provision that 
affirmative action must be taken to stand outside its provisions, but 
as the action was taken as it was, it was simply the exercise of the 
legislative discretion, which in no way .affected the constitutionality 
of the statute.

The court next referred to the fact that similar statutes had 
been declared constitutional by the Supreme Court of Washington, 
State v. Clausen, 65 Wash., 156; 117 Pac., 1101 (see Bui. No. 96, p. 
814); by the Supreme Court of Wisconsin, Borgnis v. Falk Co., 147 
Wis., 327; 132 N. W., 209 (see Bui. No. 96, p. 799); while the Supreme 
Court of Montana had upheld the law of that State in principle, 
though finding it invalid by reason of incorporation of an unessential 
provision. (Cunningham v. Northwestern Improvement Co., 44 
Mont., 180; 119 Pac., 544; see Bui. No. 96, p. 786.) Of these and the 
New York case holding the law of that State unconstitutional, the 
court said:

These are cases construing recent workmen’s compensation laws, 
the aim of which is to substitute, either by compulsion or by the

corollary proceeds, * * * “ Next in

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis 



voluntary act of the employers, for the common-law liability for 
negligence, a definite payment by the employer, irrespective of negli
gence, which shall reach the workman or his dependents quickly and 
with small expense. The Washington and Montana cases cited 
above are cases construing acts where this substitution of the work
men’s compensation principle is made compulsory. The Wisconsin 
act, like the New Jersey act, makes this substitution elective. We 
think no decision can be found which holds such acts unconstitu
tional where the substitution of the workmen’s compensation prin
ciple has been made elective.

The much discussed decision of Ives v. South Buffalo Ey. Co., 
201 N. Y., 271; 94 N. E., 431, which overthrew the compulsory New 
York act, is contrary to the decision in State v. Clausen, supra, 
where the compulsory Washington act was sustained. Even under 
the Ives case, however, our elective act would still be left constitu
tional. It was the compulsory feature of the New York act that 
was held violative of fundamental constitutional provisions. The 
court of appeals said: “ We conclude therefore, that in its basic and 
vital features the right given to the employees by this statute does 
not preserve to the employer the ‘ due process of law ’ guaranteed 
by the Constitution, for it authorizes the taking of the employer’s 
property without his consent and without his fault.” (See also, In 
re opinion of justices, 209 Mass. 607; 96 N. E. 308 [Bui. No. 95, p. 
295].)

The next point of importance was the contention that the act vio
lates the provisions of the constitution of New Jersey providing that 
“ the right of a trial by jury shall remain inviolate.” As to this the 
court said that the defendant “ totally misconceives the proper con
struction and effect of the constitutional provision in question. The 
language, with respect to this mode of trial, is that it shall remain 
inviolate, not that it shall be unalterable.” It was held, therefore, 
that either party might exercise the right of waiving jury trial, since 
it was not an absolute right not subject to waiver. Statutes were 
cited which provided for waivers of jury trials, such statutes having 
been uniformly held constitutional. The opinion was concluded 
with the following language:

Either party to the contract of hiring may preserve his right to 
trial by jury by electing to stand upon the provisions of section 1 of 
the act. If he chooses, on the contrary, to stand upon the provisions 
of section 2 of the act by not giving notice or entering into an ex
press stipulation in accordance with its terms, he has that option, 
and by exercising it by implication waives his right to a trial by jury.

1 8 2  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

W o r k m e n ’s C o m p e n s a t io n — C o n tr acto r s  w i t h  S t a t e s— C o l l e c 
t io n  of  P r e m iu m s — V io l a t io n  of  t h e  O b l ig a t io n s  of  C o n t r a c t s—  
State ex rel. Pratt et al. v. City of Seattle (Ward et al., Interveners) , 
Supreme Court of Washington (May 6, 1913), 132 Pacific Reporter, 
page 45.—T h is  w as an action  by the S ta te  o f  W a s h in g to n  at th e  in 
stance o f  the in d u stria l insurance d ep artm en t o f  the S ta te , fo r  th e
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collection of premiums alleged to be due to the State insurance fund 
to provide a fund for the payment of compensation benefits to ir* 
jured workmen. The city of Seattle had withheld from the amounts 
payable to contractors with it sums sufficient to satisfy these pre
miums, and the contractors were allowed to intervene in the action 
and defend against their liability to make the payments. The State 
had secured a judgment in its behalf in the superior court of King 
County, and the intervening contractors appealed. The law on 
which the proceedings were based is the workmen’s compensation act 
of 1911, which provides that whenever a State or a county or any 
municipal corporation engages in extra hazardous work involving 
the employment of workmen for wages, the principles of the law 
shall apply. A municipal corporation is authorized to collect from 
contractors the amount of the premiums. Premiums are to be based 
on the pay roll “ of the last preceding three months of operation.” 
It is further provided that any shortage in the amount collected 
shall be made good on or before the 1st of February next following. 
No preliminary payment was exacted from these employers, but the 
State withheld action until the completion of the contracts, when 
actual computations were made for the full amounts payable, instead 
of using a preliminary estimate and a subsequent adjustment. As to 
the contention that this proceeding was in violation of the statute, 
the court, speaking by Judge Fullerton, said:

There was no waiver of the right to collect by failing to collect in 
advance of the actual work. I f  the collection had been made in ad
vance upon an estimate taken from pay rolls preceding October 1, 
and too much had been collected, the contractors would have been 
entitled to the excess on the final adjustment at the end of the year 
1911; if  too little had been collected, they would have been liable for 
the shortage which they must have made good on or before the 1st 
of the following February. The State, instead of collecting from the 
contractors in advance of the period for which the collections were 
due, as it might have done, is seeking to collect at the end of such 
period. This surely can work no hardship upon contractors, since 
the sums are now due and definitely ascertainable, and the amount 
sought to be collected is the same as it would have been had the other 
and perhaps more regular method been pursued. We therefore find 
no cause for reversal for the reason here suggested.

It was next contended that the court below erred in assuming that 
the city was authorized to withhold from the contractors the amount 
that it was obligated to pay into the accident fund, the contention 
being that only the State is authorized to make such collections. On 
this point Judge Fullerton said:

The act, by the first sentence of the section quoted, is made appli
cable to any extra hazardous work engaged in by the city in which 
workmen are employed for wages. By the next sentence it is pro
vided that payments to the accident fund for work so performed
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shall be made from the treasury of the city. It is then provided that, 
if the work is done by contract, the pay roll of the contractor shall 
be the basis of computation, that the “ municipality shall be entitled 
to collect from the contractor the full amount paid to the accident 
fund, and the contractor, in turn shall be entitled to collect from the 
subcontractor. * * * ” Surely this language can have but one 
meaning, namely, that the city is entitled to collect from its contrac
tors, where its public work is done by contract, such sums as it is 
obligated to pay to the accident fund on account thereof.

It is said, however, that the statute does not authorize a collection 
by withholding the amount thereof from the sums due the contractor, 
even though it be conceded that power to collect is granted. It is true 
the method by which the collection is to be made is not prescribed by 
the statute, but since the authority is given the city is permitted to 
pursue any or all of the methods by making the collection that is 
recognized by the general laws. Where the obligations are of equal 
degree, it is a recognized method of making collections to balance 
accounts; that is to say, a person having money in his possession 
belonging to another may retain such money as an offset to any 
indebtedness of equal degree therewith which such other may be 
owing to him. This rule applies with particular force to the State 
and its municipal institutions. Indeed, it would be such a breach 
of duty as to amount practically to malfeasance in office for an officer 
of a municipality to pay moneys from the municipal treasury to an 
individual when that individual was owing a like sum to the munici
pality. Clearly, therefore, since these obligations were of equal de
gree, it was the right of the municipality to retain from the contrac
tors the moneys.it was obligated to pay on their behalf.

The final contention was to the effect that the law was unconstitu
tional in so far as it sought to make its provisions applicable to con
tracts entered into prior to the time that the act went into effect. 
This the court also denied, saying:

The workmen’s compensation act under which these premiums are 
sought to be collected is a police regulation, and is a valid exercise 
of the police power of the State. (State ex rel. Davis-Smith Co. v. 
Clausen, 65 Wash. 156, 117 Pac. 1101 [Bui. No. 96, p. 814].) “ All 
contracts are subject to this power, the exercise of which is neither 
abridged nor delayed by reason of existing contracts.” (Seattle v. 
Hurst, 50 Wash. 424, 97 Pac. 454.) “ That the exercise of such power 
may be hampered or restricted to any extent by contracts previously 
made between individuals or corporations is inconceivable.” (Cow
ley v. Northern Pacific Railway Co., 68 Wash. 558, 123 Pac. 998.) 
The foregoing principles make it clear that it is within the power of 
the State to enact and enforce police regulations, even though to do so 
may render less valuable certain contracts between individuals and 
totally abrogate others. I f  the principle were not sound, the result 
would be that individuals and corporations could, by private contract 
between themselves, in anticipation of legislation, render of no avail 
the police regulations of the State, no matter how vital or necessary 
such regulations might prove to be for the public good. But the 
reasoning upon which the principle rests is fully stated in the 
cases above cited, and it is not necessary to enlarge upon it here. It
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is sufficient to say that the contracts between the city and the inter
veners is not unlawfully affected by the act of the legislature here iii 
question.

W o r k m e n ’s C o m p e n s a t io n — C o n t r a c t s  of I n f a n t s — C o n c l u s iv e 
n e s s  of  P r o ceed in g s  u n d e r  t h e  C o m p e n s a t io n  A c t—Hoey v. Supe
rior Laundry CoSupreme Court of New Jersey (Nov. 10, 1913), 
88 Atlantic Reporter, page 823.—The court of common pleas of 
Essex County had awarded compensation benefits to Loretta Hoey 
on account of injuries received while in the employment of the 
company named. The company objected that the employee was a 
minor, and that since the statute was based on contracts, the minor 
was under such disability that her contracts were voidable and an 
agreement to be bound thereby was not constitutional. A s  to this 
point the court in its syllabus held:

In an action by an employee to recover compensation for injuries 
received while in the course of employment, the defendant can not set 
up the infancy of the plaintiff as a bar to the action, infancy being a 
personal privilege which none but the infant can take advantage of, 
and a contract voidable by an infant binds a person of full age.

The question was also raised as to whether or not the judgment in 
this case would be binding on an infant the same as if a suit at law 
to recover damages had been brought, and on this point the official 
syllabus reads as follows:

The judgment, in an action brought by an infant, by his next 
friend, to recover compensation as an employee for injuries suffered 
in the course of employment, under the statute prescribing the 
liability of an employer in such cases, binds the plaintiff to the 
extent of the questions involved, as effectively as in a suit for 
damages, generally, without reliance upon the compensatory features 
of the statute.

d e c is io n s  o f  c o u r t s  a n d  o p i n i o n s  a f f e c t i n g  l a b o r . 185

W o r k m e n ’s C om pen sation— D e a th  o f  M inor— C o m pen satio n  to  
D epen dent— Boyd v. Pratt et al., Supreme Court of Washington 
(Feb. 28, 1913), 130 Pacific Reporter, page 371.— T h is  was an action 
b y  C atherine B o y d  against C. A. P ra tt and others, com m issioners o f  
the in du stria l insurance departm ent o f  the State o f  W ash in gton . 
M rs. B o y d ’s son Jam es, a m inor, was k illed  w h ile  in  the em p loy  o f  
the P a cific  C oast C oal C o., and the com m issioners h ad  m ade an aw ard 
o f  $20 p er m onth  to  h is m other fr o m  the date o f  h is death  u ntil the 
tim e w hen he w ou ld  have arrived  at the age o f  21 years. C la im  was 
m ade in  the superior cou rt o f  K in g  C ounty  that as M rs. B o y d  w as a 
dependent, the allow ance should be m ade fo r  the tim e o f  her depend
ency and not fo r  the p er iod  o f  her son ’s m inority . T h is  v iew  was 
adopted  b y  the court, and on  appeal b y  the suprem e cou rt o f  the State. 
T he com pensation  act o f  1911 p rov id es fo r  a paym ent m on th ly  to  a
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dependent of a deceased workman in an amount not exceeding $20 
per month. The same section provides that where the deceased is a 
minor and unmarried, his parents shall receive $20 per month until 
he would have reached the age of 21 years. In approving the pay
ment of benefits during dependency the supreme court, speaking by 
Judge Chadwick, said:

We think the interpretation of the statute adopted by the lower 
court is correct. It is quite clear to us that the legislature must have 
intended that the first clause quoted should apply to cases of de
pendency, while the last clause refers only to cases of nondependency. 
This construction is in keeping with the spirit and object of the law; 
that is, to protect the injured, and to save dependents from becoming 
public charges. To hold that an allowance given because of de
pendency is to be cut off arbitrarily at a time when the deceased 
would have attained the age of 21 years would defeat the humane pur
poses of the statute, for the dependency would not then cease, but 
might continue over a period of years. The second clause seems to 
have reference to that principle which, under the common law, gave 
a parent the right to demand and receive the wages of a minor child.

Another point involved in this case was the allowance of attor
ney’s fees. The act in question gives the trial court authority to fix 
a reasonable attorney’s fee, and also allows for an appeal “ from the 
judgment of the superior court as in other civil cases.” The su
perior court had fixed a fee which the claimant’s attorney urged 
should be made more liberal in view of the expense and delay attend
ing upon the appeal taken. This the court refused to allow, saying:

The only warrant in the law for fixing an attorney’s fee at all 
is to be found in the statute just quoted. The power to fix fees is 
there limited to the superior court. The only rights that can be 
claimed on appeal to this court are such as are given by the general 
appeal statutes, the provision fixing our right of review being: “Ap
peal shall lie from the judgment of the superior court as in other 
civil cases.” We find nothing in our appellate procedure which 
would warrant us in allowing an attorney’s fee in this or similar 
cases. The motion for an additional fee is denied.

1 8 6  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

W o r k m e n ’s  C o m p e n s a t io n — D e p e n d e n c e — Miller v. Public Serv
ice By. CoSupreme Court of New Jersey (Feb. H, 1913), 85 Atlan
tic Reporter, page 1030.—This case arose under the workmen’s com
pensation act of New Jersey of 1911, under which the court of com
mon pleas of Essex County had allowed a claim of 50 per cent of the 
deceased husband’s earnings by reason of the fact that the deceased 
left not only a widow, but also a father and certain brothers and 
sisters. The statute provides certain benefits in case of a surviving 
widow, or of a widow with children, or of a widow and other de
pendent relatives. No proof of dependence was offered in the case, 
but the judge made an award as for a widow and a dependent parent.
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This the supreme court held to be in error, since the statute provides 
not for persons nominally dependent, but only for those actually de
pendent upon the deceased workman for support, and for this reason 
the finding of the lower court was reversed.

The conclusions of the court are presented in the official syllabus, 
which is as follows:

The words “ actual dependents ” as used in section 12 of “An 
act prescribing the liability of an employer to make compensation 
for injuries received by an employee in the course of employment, 
establishing an elective schedule of compensation, arid regulating 
procedure for the determination of liability and compensation there
under,” approved April 4,1911 (P. L, 1911, p. 139), mean dependents 
in fact. The contrast in the statute is between those who are actually 
dependent and those who are not dependent.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 8 7

W orkm en ’s Compensation— D ependents— Blam v. Erie R. Go., 
Supreme Court of New Jersey (Mar. 1, 1913), 85 Atlantic Reporter, 
page 1030.—This case arose under the same statute as the foregoing. 
The law as enacted in 1911 provided benefits as set forth in the previ
ous case, but did not mention independently the case in which the de
ceased left dependent parents but no widow. For this reason the 
court of common pleas of Bergen County denied the right of a de
pendent mother to recover fcr the death of her son, there being no 
widow. This ruling was reversed by the supreme court, on the 
ground that the argument was based on too narrow a reading of the 
law, which evidently intended to grant compensation to persons who 
were “ actual dependents.” The basis of compensation to be allowed 
was derived from the amount allowed where there was a widow 
alone, and the dependent mother was allowed the same amount as 
would have been allowed to a widow where there were no other de
pendents. It may be noted that the provisions of the statute in this 
connection have been amended by a later law.

W orkm en ’s Compensation— D ependents— H usband and  W ife 
L iving  T ogether— Northwestern Iron Company v. Industrial In
surance Commission of Wisconsin et al., Supreme Court of Wisconsin 
(May 21, 1913), 11$ Northwestern Reporter, page $71.— The indus
trial commission of Wisconsin had awarded the sum of $2,100 on 
account of the death of a laborer employed by the company named. 
The company thereupon carried the case to the circuit court of Dane 
County, which set aside the award. The commission thereupon ap
pealed, the appeal resulting in the judgment of the court being re
versed, with instructions to affirm the award of the industrial com
mission. The contention o f the company was based on the fact that 
the widow of the deceased workman was a nonresident of this coun
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try, not living with her husband at the time of his death, the em
ployee having left his native country, Austria-Hungary, some three 
years and three months previously, leaving there his wife and child. 
He had not visited them, but did occasionally send his wife money. 
Soon after taking employment with the company he sent $30 to his 
wife, saying that if he did not send money every three months she 
could not make a living. He also sent $21 in February, exactly three 
months after the last previous remittance.

The statute provides for a conclusive presumption of the de
pendence of “ a wife upon a husband with whom she is living at the 
time of his death.” The industrial commission found that the parties 
were living together, and that the widow was solely and wholly de
pendent for her support upon the deceased. The circuit court had 
taken a different view, but Judge Kerwin, who delivered the opinion 
of the supreme court, construed the statute so as to cover the situation 
from the point of view of the industrial commission. Judge Kerwin 
said in part:

Proof of total dependency is dispensed with under the statute where 
the husband and wife are “ living together ” at the time of the death 
of the injured employee. It seems, therefore, quite obvious that the 
legislature intended by the use of the words to include all cases 
where there is no legal or actual severance of the marital relation, 
though there may be physical separation of the parties by time and 
distance. The “ living together ” contemplated by the statute, we 
think, was intended to cover cases where no break in the marriage 
relation existed, and therefore physical dwelling together is not neces
sary, in order to bring the parties within the words “ living together.” 
There must be a legal separation or an actual separation in the nature 
of an estrangement, else there is a “ living together ” within the mean
ing of the statute. This seems to be the reasonable and practical con
struction of the law, and the one which we think the legislature in
tended. I f  the law should receive the construction that there must be 
physical dwelling together in order to satisfy the statute, it is plain 
that the purpose of the law would in many cases be defeated, because 
in many cases the spouse may be absent from home for long intervals, 
although there be no break in the marriage relation, no estrangement, 
and no intent to separate or sever the existing relation or change the 
relations or obligations created by the marriage contract.

T h e status o f  the find ings o f  the industria l com m ission  w as h eld  b y  
the suprem e court to  correspond  to  that o f  find ings o f  fa ct  b y  a ju ry , 
the cou rt saying that the com m ission ’s find ings on  questions o f  fa ct  
shou ld  n ot be d isturbed i f  there is a substantial basis f o r  the decision.

The question of intent was an important factor in determining 
whether the parties were living together. This is ordinarily a ques
tion of fact. (Hoff v. Hackett, 148 Wis. 32, 134 N. W. 132.) We 
think the inference drawn by the commission that Jela Nevadjic and 
her husband were living together at the time of his death is sup
ported by the established facts.

1 8 8  BULLETIN OF THE BUREAU OF LABOR STATISTICS.
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W o r k m e n ’s C o m p e n s a t io n — D e p e n d e n t s — W id o w s— Batista v. 
West Jersey & S. R. Co., Supreme Court of New Jersey (March 25, 
1913), 88 Atlantic Reporter, page 954.—Angelo Batista was killed 
while employed by the company named on March 16,1912, whereupon 
his widow petitioned for compensation under the act of 1911. It 
appeared that the claimant had married Batista in 1903, but that she 
had been abandoned by him about two years later. No children had 
been born of their marriage, and Batista had subsequently married 
another woman by whom he had three children living at the time 
of this proceeding. It was represented that while he was living 
with this family, the woman was not his lawful widow, nor were 
she and her children entitled to compensation under the act. The 
rights of these persons were not considered in the instant proceedings, 
but as to the claimant the court held:

She was not an actual dependent within the meaning of the twelfth 
section of the workingmen s compensation act (P. L. 1911, p. 139). 
Miller v. Public Service R. Co., 85 Atl. 1030 [page 186], decided by 
this court at the February term, 1913, is controlling. The petitioner 
not being an actual dependent, the judgment was not warranted by 
the facts presented.

W o rkm en ’s Compensation— D ue P rocess of L a w — U n law fu l  
Search and  Seizure— Ju ry  T rial— Constitutionality of Stat
ute—State v. Mountain Timber Co., Supreme Court of Washington 
(Oct. 6,1913), 135 Pacific Reporter, page 61̂ 5.— The question of the 
constitutionality o f the industrial insurance law of Washington, 
chapter 74, Acts o f 1911, was before the court in this case. The law 
had been upheld in the superior. court of Cowlitz County, and the 
defendant company appealed, the appeal resulting in the law being 
sustained by the supreme court. The incidents which gave rise to 
the case are not referred to, the discussion being confined to certain 
general propositions affecting the constitutionality o f the law. The 
company claimed that it violated that provision of the Constitution 
guaranteeing a republican form of government to every State, 
that guaranteeing against unreasonable searches and seizures, that 
forbidding the depriving of a person of property without due process 
of law and taking property for public use without just compensa
tion ; it was also contended that it unlawfully deprived o f the right 
o f trial by jury and the equal protection o f the laws.

Judge Chadwick delivered the opinion of the court, saying that as 
at present constituted it was not disposed to recede from or qualify 
its opinion as expressed in the earlier case of State v. Clausen (65 
Wash. 165, 117 Pac. 1101; see Bui. No. 96, p. 814). He recognized, 
however, that certain points raised in the present case were possibly 
not covered in the opinion referred to. It was argued, however, that
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in recognizing the idea of industrial compensation or insurance, it 
necessarily followed that the power of the legislature to provide 
suitable means for carrying out that idea was recognized. On this 
point Judge Chadwick said:

When we say that we sustain a law by reference to the police power 
that might otherwise be in conflict with some provision of the Con
stitution, it would seem that every incident to that law, as well as all 
methods necessary to make it effective, are likewise exempted from the 
prescriptions and limitations of the Constitution. The legislature 
has adopted the idea of industrial insurance, and seen fit to make 
that idea a workable one by putting its execution, as well as it ad
ministrative features, in the hands of a commission. It has abolished 
rights of actions and defenses, and in certain cases denied the right of 
trial by jury. The legislature has said to the man whose business is 
a dangerous one, and the operation of which may bring injury to an 
employee, that he can not do business without waiving certain rights 
and privileges heretofore enjoyed, and it has said to the employee 
that, inasmuch as he may become dependent upon the State, he must 
give up his personal right of contract when about to engage in a 
hazardous occupation and contract with reference to the law. These 
demands are the fundamentals of our Industrial Insurance Law. If  
the law is not administered as therein provided, it is not likely that a 
compulsory law such as it is could ever be adequately administered, 
for, aside from its humane purpose, it was adopted in order that the 
delay and frequent injustice incident to civil trials might be avoided. 
“ The remedy of the workman has been uncertain, slow and inade
quate. Injuries in such works, formerly occasional, have become 
frequent and inevitable.” Laws 1911, p. 345. To uphold the law 
in the sense of sustaining the idea of industrial insurance, and to deny 
the right of executing it without the intervention of the courts, would 
throw us back on the original ground, and we should then, if con
sistent, hold the idea of industrial insurance to be beyond the limit of 
the police power.

Police power has been defined as often as changed conditions have 
required or compelled its extension, although discriminating lawyers 
and able judges have recognized that there can be no fixed definition. 
In other words, courts have made a definition to fit the state of facts 
before them, always admitting that a different state of facts might 
call for another definition.

The scope of the police power is to be measured by the legislative 
will of the people upon questions of public concern, not in acts passed 
in response to sporadic impulses or exuberant displays of emotion, 
but in those enacted in affirmance of established usage or of such 
standards of morality and expediency as have by gradual processes 
and accepted reason become so fixed as to fairly indicate the better 
will of the people in their social, industrial, and political development. 
If, then, the executive and judicial departments unite to uphold the 
will of the legislative department, it may fairly be said that all 
reasonable men can agree that the act is essential for the preservation 
o f the public welfare, and that the Constitution does not apply.

Whether our present tendency is for the common good has excited 
and will continue to excite controversy. That it has so far been sus
tained by a dispassionate preponderant public opinion is not to be
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denied. Hence, to hold the idea of industrial insurance to be consti
tutional (an idea never offends against a constitution that guarantees 
free speech and free press), and to hold its incidents and machinery 
when molded into law to be inoperative because of some constitutional 
limitation, would lead to absurd results.

•Our argument upholding the right of the legislature to provide for 
the execution and administration of the law without resort to the 
courts is sustained in principle by our decision in the case of Davison 
v. Walla Walla, 52 Wash. 453, 100 Pac. 981, where we held, citing 
apt authority, that a city might exercise its police power without re
sort to judicial proceedings.

Other contentions were dismissed briefly, the court saying that—
In so far as the right to a trial by jury under the Federal Consti

tution is concerned, this court has decided that the guaranty of the 
Federal Constitution of the right of trial by jury has no application 
in the State courts or to prosecutions for the violation of State laws. 
(State v. McDowell, 61 Wash. 398, 112 Pac. 521.)

The contention that the industrial insurance law is in violation of 
the guaranty of a republican form of government needs no discus
sion.

And concluding:
We recognize that this case is appealed to this court in order to 

bring it to the future attention of the Supreme Court of the United 
States. A  more extended argument would serve no real purpose.

The judgment of the lower court is affirmed.

DECISIONS or COURTS a n d  o p i n i o n s  a f f e c t i n g  l a b o r . 191

W orkm en ’s C ompensation— E mployer and  E mployee— Status—  
G eneral and Special E mployers— Pigeon v. Employers’ Liability 
Assur. Corporation, Limited, Supreme Judicial Court of Massachu
setts (Oct. 22, 1913), 102 Northeastern Reporter, page 932.— Joseph 
Pigeon was employed by one Vila A. Shaw as a driver o f a horse and 
cart owned by Shaw. Pigeon was sent with the horse and cart to haul 
street sweepings under a contract between Shaw and the city o f  
Springfield. Orders as to the place and kind of work to be done were 
given by the superintendent o f the city of Springfield, but Pigeon 
was under general orders to care for the horse, giving him food and 
water at suitable times as he had opportunity. One day about noon 
Pigeon told the man in charge of the street sweepers that he was 
going to take the horse and go home to dinner, and that on the way 
to dinner he would water the horse. H e went in the direction o f the 
nearest watering trough, intending after watering the horse to go on 
in the same direction to his home, but before reaching the trough the 
horse ran away and inflicted fatal injuries. Pigeon’s administrator 
claimed against the employer Shaw under the compensation act of  
the State, and the industrial accident board ruled in his favo:r. The 
case was then taken to the superior court of Hampden County, and 
to its decree in the plaintiff’s favor exceptions were taken. These
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were considered in the supreme judicial court of the State, being 
there dismissed, and the decree was affirmed. No contention was 
made that Pigeon had a right to use his horse to go home to dinner, 
but it was his duty to feed and water the horses during the noon 
cessation of work. The views of the court on this point are set forth 
in the following language:

This evidence warranted a finding that Shaw did not lend the 
decedent absolutely and unqualifiedly into the service of the city of 
Springfield, but that he retained the general direction of his con
duct except in so far as it was surrendered to the city, and that this 
retention of control included the care of the horses, at least to the 
extent of seeing that they were watered. It was in the performance 
of his general duty and not in the transportation of material, as 
to which alone he worked for the city and was subject to its order. 
It commonly has been held in cases where a horse and driver have 
been let by a general employer into the service of another that the 
driver is subject to the control and therefore is the agent of his gen
eral employer as to the care and management of the horse and vehicle. 
[Cases cited.]

As has been pointed out, there was evidence to the effect that it was 
the decedent’s duty to water the horse and that he was on his way to 
perform that duty at the time of the injury. Though he may have 
had at the same time the purpose to do something else not within the 
scope of his employment after watering the horse, that fact does not 
prevent the service actually rendered at the moment from being in 
the scope of his employment. His custody of the horse for the pur
pose of relieving his thirst was in the performance of the business 
of his general employer. His service in doing this was not de
stroyed by his unexecuted intention to abandon his master’s business 
after performing this duty and to take the horse for his own con
venience on a journey of his own.

A question was raised as to the admissibility of evidence received 
at the hearing, the answer turning on the nature of the proceedings 
before the industrial accident board and its status as a body, it being 
argued that neither the commission on arbitration nor the industrial 
accident board is a court within the meaning of the State statutes. 
As to this Judge Rugg said:

Plainly neither is a court in the strict meaning of the word. See 
Opinion of Justices, 209 Mass. 607, 612, 96 N. E. 308. The members 
are not “ judicial officers” within the Constitution. Part 2, c. 3, art.
1. But they are given authority to summon witnesses, administer 
oaths, hold hearings, take testimony, examine evidence, make rulings 
of law and findings of fact, and render decisions. See part 3 of the 
act. Their decisions may be enforced by appropriate proceedings in 
courts. The power to take testimony and make rulings of law which 
are subject to review by the judicial department of the Government 
goes far to indicate that in performing those functions they are to be 
guided and controlled by the same general principles which would 
govern judicial officers in discharging the same duties. The work
men’s compensation act in its practical operation affects large num
bers of people. Its declared purpose is the humane one of preventing*
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industrial accidents and providing payments for employees injured 
in tlie course of employment. It is substitutional in character for 
the common-law remedy for a class of injuries formerly adjusted by 
actions at law. The word “ court ” has been used in statutes with a 
broader significance than including simply judicial officers. See 
Aldrich v. Aldrich, 8 Mete. 102,106. It may be given a signification 
liberal enough to include the committee on arbitration and industrial 
accident board as constituted by the act, and under all the circum
stances should be given such construction.

It is further contended that that section of the statute is inap
plicable because a proceeding under the workmen’s compensation act 
is not an “ action55 and hence the declaration of the deceased can not 
have been made “ before the commencement of the action.” Here 
again the definition urged is too narrow. Action is here used in its 
comprehensive sense as meaning the pursuit of a right in a court of 
justice without regard to the form of procedure. (Boston v. Turner, 
201 Mass. 190, 196, 87 N. E. 634.) A proceeding under the act con
templates ultimate enforcement in a judicial court and a declaration 
made before the institution of proceedings under the act is made be
fore the commencement of the action.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 1 9 3

W orkm en ’s Compensation— E mployer F ailing  to E lect— A bro
gation of D efenses—Cavanaugh v. Morton Salt Company, Supreme 
Court of Wisconsin (February 18,1913), lift Northwestern Reporter, 
page 53.— Cavanaugh sued the company named for injuries received 
by him on September 5, 1911, while unloading salt from a boat by 
means of a hoisting apparatus. Judgment was in his favor in the 
superior court of Douglas County and the company appealed, the 
appeal resulting in the judgment of the court below being affirmed. 
The point o f particular interest is the effect of the provisions of the 
compensation law, chapter 50, Acts of 1911, which abrogates the de
fenses of assumed risks and fellow service where employers fail to 
elect to accept the provisions of the compensation law, where four 
or more employees are engaged in a common employment. Judge 
Barnes, who delivered the opinion of the court, briefly reviewed the 
contentions of the company in its appeal, finding that the workman 
was himself not guilty of contributory negligence, since the accident 
was not one which he could have anticipated, so that placing him
self in the position where he was injured could not be charged against 
h im ; it was said also that there was sufficient evidence to warrant a 
jury finding that there was negligence of a fellow servant, and that 
since the compensation act abrogating the defense of fellow service 
was effective at this time, the negligence of a fellow servant deter
mined the liability of the employer.

W orkm en ’s Compensation— E xclusive Remedy— Peet v. Mills, 
Supreme Court of Washington (Nov. 28,1913), 136 Pacific Reporter, 
page 685.—Peet sued E . M. Mills, president of the Seattle R. & S. 
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Ry. Co. for injuries received in January, 1912, wliile in the employ
ment of the company as a motorman. The compensation act of 1911 
abolished the common-law system, and all civil actions and civil 
causes of action against employers for personal injuries of employees. 
Conceding that he had no action against the company, Peet main
tained that he had a right of action against the president, Mills, on 
account of his personal failure to maintain a block-signal system 
which had at one time been in use, but was not in operation at the 
time the injury was* received. It was contended that as the act was 
in derogation of the common law, it should be strictly construed as 
having no effect as against others than employers, and further that 
the title of the act was not broad enough to include the abrogation 
of the doctrine of negligence as against anyone except employers. 
Both points were rejected by the supreme court on grounds which 
appear in the following quotation from its opinion as delivered by 
Judge Morris:

To say with appellant that the intent of the act is limited to the 
abolishment of negligence as a ground of action against an employer 
only is to overlook and read out of the act and its declaration of 
principle the economic thought sought to be crystallized into law, 
that the industry itself was the primal cause of the injury and, as 
such, should be made to bear its burdens. The employer and em
ployee as distinctive producing causes are lost sight of in the greater 
vision, that the industry itself is the great producing cause, and that 
the cost of an injury suffered in any industry is just as much a part 
of the cost of production as the tools, machinery, or material that 
enter into that production, recognizing no distinction between the in
jury and destruction of machinery and the injury and destruction of 
men in so far as each is a proper charge against the cost of produc
tion. The legislature in this act was dealing, not so much with 
causes of action and remedies, as with this great economic principle 
that has obtained recognition in these later years, and it sought in 
the use of language it deemed apt to embody this principle into law. 
That in so doing the legislative mind was intent upon the abolish
ment of all causes of action that may have heretofore existed, irre
spective of the persons in favor of whom or against whom such right 
might have existed, is equally clear from the language of section 5 
of the act, containing a schedule of awards, and providing that each 
workman injured in the course of his employment should receive 
certain compensation, and “ such payment shall be in lieu of any 
and all rights of action whatsoever against any person whomsoever.”

Upon tne second point we think there is no room for argument. 
The first clause of the title indicates that it is an act relating to the 
compensation of injured workmen in any industry of the State, and 
the employment of the language further on in the title, “ abolishing 
the doctrine of negligence as a ground for recovery of damages 
against employers,” is indicative of the evil the act seeks to overcome 
rather than the new remedy created. The title is plainly broad 
enough to indicate that the act is intended to furnish the only com
pensation to be allowed workmen subsequent to its becoming law, and
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as such clearly includes any and all rights of action theretofore exist
ing in which such compensation might have been obtained.

W o r k m e n ’s  C o m p e n s a t io n — I n j u r ie s  C a u s in g  D e a t h — A broga
t io n  o f  E ig h t s  o f  R e c o v e r y— Meese et til v. Northern Pacific Ry. 
Go., United States District Court, Western District of Washington, 
Northern Division (July 10, 1913), 206 Federal Reporter, page 222.— 
Benjamin Meese was employed by a brewing and malting company 
in the city of Seattle, as a loader of cars which came into the plant 
of his employer over a siding connected with the tracks of the defend
ant railroad company. While so employed, a car which he was load
ing was violently struck by the alleged negligent operation of a train 
of the company, causing the death of Meese in April, 1913. Action 
was brought under the “ Lord Campbell’s A ct” of the State, allowing 
recovery for death by wrongful act. The railroad company con
tended that this right of recovery had been done away by the enact
ment of the compensation law of the State, chapter 74, Acts of 1911. 
The act in question evidently proposed to withdraw the right of 
action from employees and their representatives in cases arising be
tween them and their employers. Right of action against a third 
person causing injury to the workman while employed away from 
the plant of his employer was expressly reserved, and it was on this 
reservation that the company chiefly relied to support its contention 
that for an injury occurring at the plant only the question of com
pensation could arise, and no suits be brought for recovery of dam
ages under other acts. This view was adopted by the district court, 
Judge Cushman delivering the opinion.

This case was subsequently carried to the circuit court of appeals, 
and the judgment above indicated was reversed, that court holding 
that the sections of law providing for recovery of damages for death 
by wrongful act were not expressly repealed by the compensation law, 
nor was there any implication o f law which would operate as such 
repeal. The case was therefore remanded for further proceedings.

W o r k m e n ’s  C o m p e n s a t io n — I n j u r y  A r is in g  o u t  o f  a n d  i n  t h e  
C o u r se  o f  E m p l o y m e n t — Zabriskie v. Erie R. Go., Supreme Court 
of New Jersey (Nov. 5, 1913), 88 Atlantic Reporter, page 824.—The 
injury for which compensation was sought in this case was a fatal 
one to an employee of the company named, and was received while 
on his way from his working place in a shop to the public toilet in 
the railroad station near by. This was the only provision made for 
the workmen in the shop, and the court of common pleas of Pas
saic County had ruled that the injury was within the provisions of 
the compensation act o f 1911, and had awarded benefits accordingly.
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The company secured a transfer of the case to the supreme court 
on a writ of certiorari, the particular question being whether the 
accident was one arising out of and in the course of the deceased per
son’s employment. Judge Mintum, speaking for the court, cited the 
case of Bryant v. Fissell (see p. 198) for a discussion of the construc
tion o f these phrases, and decided that in view of the circumstances 
the injury was covered by the act. The following syllabus by the 
court summarizes its view as to this point:

Where defendant’s employee during the hours of his work found 
it necessary to resort to a toilet upon defendant’s premises, but so 
located as to make it necessary for him to cross the defendant’s rail-j 
road tracks to reach it, in doing which he was struck by an automo
bile at the public crossing, and thrown by it upon the tracks, where 
he was subsequently struck by one of the defendant’s trains, receiv
ing injuries from which he died, held, that the accident arose out 
of and in the course of the employment of the deceased.

196  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

W orkm en ’s Compensation— “ I n ju r y  A rising out of and in  th e  
Course of E m p l o y m e n t”—B eneficiaries—In re Employers’ Lia
bility 'Assurance Corporation, Supreme Judicial Court of Massa
chusetts (Sept. 15, 1913), 102 Northeastern Reporter, page 697.— 
Stuart McMcol received injuries causing his death while employed 
by Patterson, Wilde & Co., the injuries being inflicted by a fellow 
workman who was in the habit of drinking to intoxication, and who 
in an intoxicated frenzy of passion inflicted blows and kicks causing 
McNicol’s death. The industrial accident board of the State awarded 
damages to the widow, there being also a dependent minor daughter. 
A  board of arbitration ruled that the benefits should be divided 
equally between the widow and daughter, which ruling the superior 
court had sustained by decree. The liability of the employer to pay 
compensation was carried by the insurance company named, and it 
maintained that the injury received was not within the provisions 
of the compensation act. The supreme judicial court sustained the' 
rulings below in holding that the statute applied, saying:

The first question is whether the deceased received an “ injury aris
ing out of and in the course of his employment,” within the meaning 
of those words in part 2, section 1 of the act. In order that there 
may be recovery the injury must both arise out of and also be received 
in the course of the employment. Neither alone is enough.

It is not easy nor necessary to the determination of the case at bar 
to give a comprehensive definition o f these words which shall ac
curately include all cases embraced within the act and with pre
cision exclude those outside its terms. It is sufficient to say that an 
injury is received “ in the course of ” the employment when it comes 
while the workman is doing the duty which he is employed to per
form. It arises 64 out of ” the employment, when there is apparent to 
the rational mind upon consideration of all the circumstances, a 
causal connection between the conditions under which the work is
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required to be performed and the resulting injury. Under this test, 
if the injury can be seen to have followed as a natural incident of 
the work and to have been contemplated by a reasonable person 
familiar with the whole situation as a result of the exposure occa
sioned by the nature of the employment, then it arises “ out of ” the 
employment. But it excludes an injury which can not fairly be 
traced to the employment as a contributing proximate cause and 
which comes from a hazard to which the workman would have been 
equally exposed apart from the employment. The causative danger 
must be peculiar to the work and not common to the neighborhood. 
It must be incidental to the character of the business and not inde
pendent of the relation of master and servant. It need not have been 
foreseen or expected, but after the event it must appear to have had 
its origin in a risk connected with the employment, and to have flowed 
from that source as a rational consequence.

The definition formulated above, when referred to the facts of 
these cases, reaches results in accord with their conclusions. Ap
plying it to the facts of the present case, it seems plain that the in
jury of the deceased arose 46 out of and in the course of his em
ployment.” The findings of the industrial accident board in sub
stance are that Stuart McNicol, while in the performance of his duty 
at the Hoosac Tunnel Docks as a checker in the employ of a firm of 
importers, was injured and died as a result of “ blows or kicks ad
ministered to him by * * * [Timothy] McCarthy,” who was in 
“ an intoxicated frenzy of passion.” McCarthy was a fellow work
man who “ was in the habit of drinking to intoxication, and when in
toxicated was quarrelsome and dangerous, and unsafe to be permitted 
to work with his fellow employees, all of which was known to the 
superintendent Matthews,” who knowingly permitted him in such 
condition to continue at work during the day of the fatality—which 
occurred in the afternoon. The injury came while the deceased was 
doing the work for which he was hired. It was due to the act of an 
obviously intoxicated fellow workman  ̂whose quarrelsome disposition 
and inebriate condition were well known to the foreman of the 
employer. A natural result of the employment of a peaceable work
man in company with a choleric drunkard might have been found 
to be an attack by the latter upon his companion.

On the point as to the beneficiaries to whom, payment should be 
made, the supreme judicial court reversed the superior court and the 
board of arbitration, and sustained the findings of the industrial 
accident board that the widow alone was entitled to payment. The 
statute provides for a conclusive presumption of the dependence of 
a wife upon a deceased husband, and also of children under 18 years 
of age upon the deceased parent with whom they were living at the 
time of his or her death “ there being no surviving dependent parent.” 
It was held that “ the natural meaning of this sentence is that the 
conclusive presumption of dependency of children is conditioned 
upon the nonexistence of a surviving dependent parent.” From this 
ruling it followed that the decree of the superior court dividing 
the benefits between the mother and the child must be reversed and a 
new decree entered giving the payments entirely to the mother.
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W orkm en ’s Compensation— In ju r y  A rising O u t o f  and i n  
Course o f  Em ploym ent—In cid en ta l R is k s—Bryant et al v. Fisselly 
Supreme Court of New Jersey (Mar. 2^ 1913), 86 Atlantic Reporter, 
page 458.— This case involved the consideration o f a provision o f the 
workmen’s compensation act o f New Jersey of 1911, with reference 
to the nature of the injuries compensated. Elizabeth Bryant claimed 
compensation as administratrix of the estate o f her husband for in
juries received by him while employed as a carpenter in the erection 
of a building. On the 25th of April, 1912, Bryant met his death by  
reason of the falling of a bar of metal from an upper floor of the 
building on which he was at work, the fall being caused by the act of 
an employee of another contractor on the building. The employer, 
Fissell, claimed that the injury was not covered by the law. The 
judgment had been against him in the court of common pleas of 
Essex County, this judgment being affirmed on consideration by the 
supreme court.

The law by its terms requires that the injury should be caused by 
“ accident arising out of and in the course of his employment.” The 
similarity of this language to that used by the British compensation 
act of 1906 led the court to refer to British rulings for assistance in 
construing the language. Defining the word “ accident ” as “ an 
unlooked-for mishap or untoward event which is not expected or de
signed,” the court held that since there was no evidence of intentional 
causing the bar to fall, the injury in this case was properly defined as 
accidental. The three necessary points to be established by the claim
ant before compensation should be due were held to be, first, that the 
death was caused by an accident, second, that the injury arose out of 
the employment, and third that it was in the course of employment. 
Having concluded that the injurv was accidental, Judge Trenchard, 
speaking for the court, said:

It remains to be considered whether the accident arose both “ out 
of and in the course of his employment.” For an accident to arise out 
of and in the course of the employment, it must result from a risk 
reasonably incidental to the employment. As was said by Buckley, 
L. J., in Fitzgerald v. Clarke & Son (1908) 2 K. B. 796, 77 L. J. K. B. 
1018: “  The words ‘ out of ’ point, I think, to the origin and cause of 
the accident; the words 4 in the course of,’ to the time, place, and cir
cumstances under which the accident takes place. The former words 
are descriptive of the character or quality of the accident. The latter 
words relate to the circumstances under which an accident of that 
character or quality takes place. The character or quality of the 
accident as conveyed by the words4 out of ’ involves, I  think, the idea 
that the accident is in some sense due to the employment. It must be 
an accident resulting from a risk reasonably incident to the employ
ment.” We conclude, therefore, that an accident arises 44 in the 
course of the employment ”  if it occurs while the employee is doing 
what a man so employed may reasonably do within a time during
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which he is employed, and at a place where he may reasonably be 
during that time. That the findings of fact in the present case justi
fied the conclusion that the accident to Bryant occurred “ in the 
course of ” his employment is beyond dispute. We are also of opin
ion that the conclusion of the common pleas judge that the accident 
arose “ out of ” the employment was likewise justified.

We conclude, therefore, that an accident arises “ out of ” the em
ployment when it is something the risk of which might have been con
templated by a reasonable person, when entering the employment, as 
incidental to it.

A risk is incidental to the employment when it belongs to or is con
nected with what a workman has to do in fullfilling his contract of 
service.

And a risk may be incidental to the employment when it is either 
an ordinary risk directly connected with the employment, or an extra
ordinary risk which is only indirectly connected with the employ
ment owing to the special nature of the employment.

The judgment of the court below was therefore affirmed.

DECISIONS OF COUBTS AND OPINIONS AFFECTING LABOR. 199

W o r k m a n ’s  C o m p e n s a t io n — L u m p  S u m  P a y m e n t s — B a s is  of  
A w a r d —New York Shipbuilding Company v. Buchanan et al., 
Supreme Court of New Jersey (June 3,1913), 87 Atlantic Reporter, 
page 86.-  ̂*It is provided by the New Jersey compensation law of 
1911 that, in the interests of justice, payments awarded may be com
muted to lump-sum payments. It is also provided that the trial 
judge who makes the original determination shall set forth in this 
determination a statement of the facts determined by him. A  lump 
sum award had been made in the court of common pleas of Camden 
County, and the company liable therefor brought the case to the 
supreme court on certiorari, the judgment of the court below being 
reversed. The grounds of the reversal were that the record of the 
case was not sufficient to give the reviewing court the necessary facts 
for determining the propriety of the commutation to a lump-sum 
payment, so that the award of a lump sum was without legal sup
port. The opinion concludes:

The judgment will be reversed and the record remitted to the 
common pleas for an ascertainment by said court, based on facts 
found from legal evidence, of the propriety or otherwise of commut
ing the weekly payments to a lump sum.

W o r k m e n ’s  C o m p e n s a t io n — M e a s u r e  o f  A w a r d s— Rakiec v. Dela
ware, Lackawanna <& Western R. Co., Supreme Court of New Jersey 
(Mar., 1913), 88 Atlantic Reporter, page 953.—This was a proceed
ing under the New Jersey workmen’s compensation act of 1911, to 
determine the amount of award for an injury resulting in the loss of 
motion of the right ankle of the claimant on account of an electrical 
burn. The judge of the court of common pleas of Hudson County
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had rated the disability as equivalent to the loss of a leg, which, 
according to the schedule embodied in the statute named, would give 
compensation on a basis of one-half the injured man’s wages for a 
period of 175 weeks. The allowance for the loss of a foot is half 
wages for 124 weeks. The supreme court held that the loss of func
tion of the ankle corresponded to the loss of a foot rather than the 
loss of a leg, the statute providing that for injuries not named the 
compensation should bear such relation to the amounts stated in the 
schedule as the disabilities bear to those produced by the injuries 
named. Under this provision it was decided that the amount should 
not exceed that allowed for the loss of a foot, and “ whether it should 
equal that is a matter that ought to be determined by the trial 
judge.” The case was therefore remitted for a new determination 
of the amount of compensation due.

2 0 0  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

W orkm en ’s Compensation— M easure o f Awards— “ Average  
W e e k ly  W ages ”— Gillen v. Ocean Accident <& Guarantee Corf ora
tion, Supreme Judicial Court of Massachusetts (May 24, 1913), 102 
Northeastern Reporter, page 346.— Barney Gillen sued to recover 
under the provisions o f the State workmen’s compensation act (ch. 
751, Acts of the Massachusetts Legislature, 1911). Gillen was a 
longshoreman employed by a steamship company which operated a 
line running out from Boston, one boat per week arriving and leav
ing during the winter, and two boats per week during the summer. 
H is work for this company averaged from 15 to 20 hours weekly, and 
his wages from it amounted to not more than $8 per week. Gillen  
worked elsewhere, however, as was customary for men o f his class, 
making an average weekly wage o f about $13, which was the average 
wage earned by longshoremen in the same class o f employment in 
that district. The industrial accident board had made an award o f  
one-half o f the average weekly wage o f $13, or a benefit o f $6.50 per 
week, while the insurance company contended that it was liable for  
but $4 per week, one-half his earnings from the company whose lia
bilities it was carrying. The decision of the board had been reviewed 
in the superior court of Suffolk County, and there approved. This 
action was. on appeal affirmed by the supreme judicial court. Judge 
Rugg, who delivered the opinion, reviewed the provisions o f the law 
setting forth the method of computing the amount of benefits due, 
and took the view that “ weekly wages ” as used in the statute 
“ plainly means all the wages which the employee receives in the 
course o f a permanent employment, which are all the wages he re
ceives.” The law authorized the determination o f wages by consid
ering “ the average weekly amount which, during the 12 months pre
vious to the injury, was being earned by a person in the same grade 
employed at the work by the same employer.” Judge Rugg cited a
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number of English cases, interpreting much the same phraseology in 
the English statute, and concluded:

Although not stated in precise words, we think that the general 
import of the act is to base the remuneration to be paid upon the nor
mal return received by workmen for the grade of work in which the 
particular workman may be classified. This is a case where it is 
“ impracticable ” to reach a result which shall be fair to the workman 
to the extent intended by the act of giving him compensation for 
average weekly earnings in any other way than by following the 
course pointed out in the final clause of the definition.

This is not a case where the usual employment of the employee is 
only two or three days in a week, as pointed out in White v. Wiseman 
[1912] 3 K. B. 352, 359, but a case where the condition of the work
man is continuous labor in regular employment with different em
ployers. The loss of his capacity to earn, as demonstrated by his 
conduct in such regular employment, is the basis upon which his com
pensation should be based.

W o r k m e n ’s C o m pen satio n— M easure of  A wards— E a r n in g  C a 
p a c it y — T otal  D isa b ilit y— Mellen Lumber Co. v. Industrial Com
mission of Wisconsin, Supreme Court of Wisconsin (May 31, 1913), 
j11$ North/western Reporter, page 187.—T h e  question  in vo lved  in  th is 
case w as as to  the degree o f  d isab ility  suffered b y  a sh in gle  saw yer 
w h o  lost the thum b and in d ex  finger o f  h is le f t  hand. He w as earn
in g  in  excess o f  $750 p er yea r  w hen  in ju red , and a p p lied  to  the in 
dustria l com m ission  to  fix  the am ount o f  com pensation  w h ich  h e w as 
entitled  to  receive. T h e  com m ission  re ferred  the in qu iry  to  one o f  its 
m em bers to  take testim ony and  rep ort h is  findings. T h e  find ings 
w ere to  the effect that the earn in g  ca p a city  o f  the em ployee, W in ters , 
h ad  been reduced  to  $9 p er w eek  b y  reason o f  the in ju ry , and that 
he w as entitled  under the law  to  recover 65 p er  cent o f  the difference 
betw een the m axim um  am ount allow able fo r  tota l d isab ility , i. e., 
$14.42 p er  w eek, and th is reduced  am ount o f  $9, or  the sum  o f  $3.52 
p er  w eek  fo r  a p eriod  o f  15 years, a ggregatin g  $2,745.60. T h e  com 
m ission  m ade an aw ard in  accordance w ith  th is recom m endation . 
T h e  e m p loy in g  com p an y  com m enced an action, a lleg in g , am ong 
oth er th ings, that the aw ard  had  been m ade w ith ou t a final h earing  
b e fo re  the com m ission. T h is  con tention  w as sustained in  the circu it 
court o f  D an e C ounty , and the record  w as rem anded fo r  fu rth er 
h ea rin g  b e fo re  the com m ission . A t  th is h earin g  the com m ission  con 
clu ded  th at W in ters  w as to ta lly  in capacitated  fr o m  ever aga in  f o l 
lo w in g  the occu pation  o f  sh ingle saw yer, th ou gh  he m igh t find  other 
occupations “ w here he can earn a g o o d  w age, and w e have little  
dou bt th at he w ill find  h is p lace  as a u sefu l se lf-su p p ortin g  m em ber 
o f  society .”  T he com m ission ’s aw ard  w as 65 per cen t o f  the m a x i
m um  allow ance, or the sum  o f  $9.37 per w eek u ntil the paym ents 
shou ld  aggregate  $3,000.
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The statute provides that in case of partial disability the injured 
workman shall receive 65 per cent of the weekly wage loss during the 
period of such partial disability. The measurement of this loss is 
directed in another paragraph to be such as “ shall fairly represent 
the proportionate extent of the impairment of his earning capacity 
in the employment in which he was working at the time of the ac
cident.” The commission found that Winters could never return to 
the employment in which he was working at the time of the accident, 
so that there was a total permanent impairment of earning capacity 
in such employment. The company contested this finding in the 
circuit court of Dane County, but judgment was against it, where
upon it appealed, this appeal resulting in the judgment of the circuit 
court being affirmed. The grounds for this position are set forth in 
the following quotations from the opinion of the court as delivered 
by Judge Barnes:

It is perfectly obvious that the commission did not find, and did 
not intend to find, that Winters was incapacitated from engaging in 
all gainful occupations. It did find that he was permanently disabled 
from engaging m the work of shingle sawyer. The commission con
strued the compensation act to mean that, where an employee is 
totally disabled from performing the particular work which lie was 
performing when the injury occurred, he is entitled to recover the 
maximum allowance for total disability, no matter what his earning 
capacity may be in other callings. The circuit court came substan
tially to the same conclusion.

I f  subdivision “ b ” of section 2394-9, above quoted [compensation 
for partial disability], stood alone, there could be little doubt about 
what it meant. But by subdivision 2 of section 2394-10 the legis
lature explains how the loss of wages for the partial disability pro
vided for in subdivision “ b ”  is to be ascertained and computed. It 
is “ such a percentage of the average weekly earnings * * * as 
3hall fairly represent the proportionate extent of the impairment of 
fiis earning capacity in the employment in which he was working 
at the time of the accident. * * * ” This is just what the com
mission allowed; it having found that he was totally incapacitated 
from performing his former work. This is a new statute containing 
a large number of provisions which deal with a new and a complex 
subject. It may well be that, if the legislature had in mind the con
crete case with which we are dealing, it would have provided for such 
a contingency. It is not very probable that it was intended to give 
an employee who lost a thumb and finger of the left hand the same 
compensation that he would be entitled to receive had he been so 
maimed that he was totally incapacitated from doing any kind of 
work. I f  this is so, then it is apparent that the legislature overlooked 
the contingency with which we are dealing, or it in fact has provided 
that the future earning capacity of the employee must be taken into 
account. I f  the former is the correct diagnosis, then the remedy rests 
with the legislature. It is its function to amend the act where amend
ment is found necessary. The fact that injustice may result in the 
instant case is nothing that concerns the courts unless some constitu
tional right of the appellant is being invaded. Where a statute plainly
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says, as this one does, that the loss in case of partial disability shall 
consist of such percentage of the weekly earnings of the employee as 
shall fairly represent the proportionate extent of the impairment of 
his earning capacity in the employment in which he was working at 
the time of the accident, we fail to see how the court would be justi
fied in adding thereto the following limitation: u Less such sums as 
the employee might be able to earn in some other calling.” This in 
effect is what the court would have to do if it adopted the construct- 
tion for which the appellant contends. There is nothing doubtful, ob
scure, or ambiguous about the language used.

Courts in construing statutes look to consequences, but only where 
there is room for construction by reason of ambiguous language being 
used and where a literal construction would lead to some absurd 
result.

The argument that the provision under discussion is violative of the 
44due process of law” clause of the Federal Constitution can not 
prevail. It was optional with the appellant to come in under the com
pensation act or to stay out. It elected to take the former course. It 
accepted the provisions of the act as they were, the burdens, as well as 
the benefits, and so long as it remains under the law it must take the 
statute as it finds it.

W o r k m e n ’s  C o m p e n s a t io n — M e d ic a l  a n d  S u r g ic a l  T r e a t m e n t —  
Durr o f  E m p l o y e r — N u r s e — E x p e n s e s  of  T r e a t m e n t — City of Mil
waukee v. Miller et al., Supreme Court of Wisconsin (Oct. 28,1913), 
I44. Northwestern, ReporterT page 188.—Henry Miller was employed 
by the city of Milwaukee as a laborer, and suffered an injury requir
ing the amputation of one of his great toes. There was infection and 
a slow recovery. Miller resided with relatives, a niece and her 
mother, the former of whom voluntarily acted as nurse without 
promise or expectation of compensation. The statute provides that 
for not exceeding 90 days from the date of the injury the employer 
shall furnish medical and surgical treatment, etc., such u as may be 
reasonably required.”  Miller was injured about October 1, 1912, and 
only notified the city of his injury some three weeks thereafter. He 
never notified the city of his needs of medical attendance, but had 
employed one Dr. Bradstad to treat him on the day o f the injury, 
and continuously thereafter for the full period of 90 days. On No
vember 17 the city voluntarily tendered Miller the services of Dr. 
Carroll, a competent physician, but these services were not accepted, 
and Dr. Bradstad continued in attendance some six weeks longer, 
Miller knowing that the city was ready at any time to furnish him 
the privileges of its physician. The record showed 135 visits and 
treatments by Dr. Bradstad during 90 days, and this physician veri
fied the reasonableness of his own bill. Dr. Carroll, under oath, con
demned it, stating that $50 or $75 was ample for such a case. The 
industrial commission, on hearing, allowed the full claim of the phy
sician, amounting to $222, also $32 for a nurse, $5 for bandages and
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supplies, and $172.50 for disability allowance. The city brought an 
action in the circuit court of Dane County to test this award, but it 
was sustained in that court. The city then appealed, securing a modi
fication of the award by eliminating the amount allowed for medical 
attendance and nurse. The opinion, delivered by Judge Marshall, 
discusses the spirit and intent of the act at some length, saying, first:

This appeal presents a very important question of fact and several 
of statutory construction. Their significance is not measured, merely, 
by effect of their solution in the particular instance. Such solution 
will probably materially affect many present and, necessarily, many 
future situations with which the industrial commission will have to 
deal. It may affect the integrity of the law itself as regards whether 
the beneficent purposes for which it was originated shall be realized.

It was then said that the law is a long step toward an ideal system 
requiring the consumer of any product of human industry to pay as 
directly as possible his portion of the costs of those personal-injury 
losses which are incidental to such production; and that it was the 
intention of the law to eradicate the injustice to employers and em
ployees, and to the public as well, of the old system under which 
employers and employees were placed as adversaries, with the oppor
tunity of judicial assistants to profit by the misfortunes of such false 
conditions. Judge Marshall then said:

In the light of the foregoing it would seem that such a situation as 
the one presented by the claim for physician’s services in this case 
should be viewed with eyes blinded, so to speak, to the competency 
of the j>arty claimed of to pay, and without a thought that the latter 
can legitimately be mulcted as a wrong-doer, in the moral sense, or 
should be required to pay more or less according to wealth, situation 
or status. Results should not afford any good reason for apprehend
ing that those influences popularly supposed to formerly have unduly 
characterized recoveries by jury interference still play an efficient 
part. The directly responsible party should be regarded as volun
tarily joining with the injured person in submitting to the sound 
judgment o f impartial men the question of how much, under the cir
cumstances, by legislative standards, should be rendered by one to the 
other as reparation for his loss.̂

Manifestly, in case of a claim such as the one in question, the 
amount allowed should not be more merely because of a municipality 
being directly responsible than in case of the person treated having 
to bear the burden. What services were reasonably necessary and 
what is a fair compensation therefor, are the only legitimate in
quiries. In case of grave doubts as to the amount and the truth of the 
matter resting as here, solely on the word of the interested party, op
posed by the evidence of another competent to testify and of little or 
no interest in the result, there should be much hesitation, and gener
ally refusal, to resolve it wholly against the party from whom the 
recovery is sought. The burden of proof should be regarded as on 
the claimant to establish his claim with reasonable certainty, and 
circumstances or evidence impairing such certainty should incline
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triers to reduce the amount claimed sufficiently to place it safely 
within the boundaries of reason.

It will be noted that there were two visits and two dressings nearly 
every day for the first 60 days. That most of such service could have 
been efficiently performed by any fairly intelligent attendant under 
the directions of the physician, he being easily within reach in case 
of there being any special reason for his presence, needs no evidence 
other than our own common sense and common experience in life. It 
must be remembered that trial tribunals are not, necessarily, bound 
by the testimony of experts merely because of their special knowl
edge. One who by reason of such knowledge is competent to give 
opinion evidence may deal in such exaggerations, especially wnen 
they favor his selfish interests, as in this case, as to render his evi
dence of little or no value, even when unopposed by evidence from 
the mouth of any other witness. (Baxter v.- C. & N. W. Ry. Co., 104 
Wis. 307, 331, 80 N. W. 644; Bucher v. Wis. Cent. R. Co., 139 Wis. 
597, 120 N. W. 518.) It has been often said that opinion evidence is 
not conclusive in any case; that if it is not within the scope of reason 
and common sense it should not be regarded at all. Triers circum
stanced like the industrial commission, have a right and duty to 
apply their own common sense and experience to such a situation as 
existed here and not to allow a claim which appears manifestly ex
orbitant merely because verified by the person to be benefited by its 
allowance. No more should have been allowed in this case than 
would appear to a reasonable certainty fair in case of the injured 
man being responsible for payment without any right to reim
bursement.

The provision of the act as to medical and surgical treatment had 
been explained by the legislative committee which drafted the law; 
this was reproduced, as follows:

“ The employer must provide medical and surgical treatment, medi
cine, etc., for 90 days. This provision is made for two reasons: 
First: As a rule an employer is more competent to judge the ef
ficiency of the doctor employed and to provide efficient medical and 
surgical treatment. Second: It is to the interest of the employer to 
furnish the very best medical and surgical treatment, so as to mini
mize the result of the injury and to secure as early a recovery as pos
sible. The more serious the result of the injury, the more the em
ployer must pay. Also by this means he obtains a complete knowl
edge of the exact condition of the injured employee.”

The opinion continued:
Thus, the burden for all reasonable medical aid and surgical treat

ment, medicine, etc. is cast on the employer, limited as to time, with 
the very wise and necessary safeguard against imposition that the 
choice of the medical or surgical attendant shall be left with him 
and that, if the injured person unnecessarily chooses his own physi
cian, he will do so at the peril of having to bear the burden of the 
expense.. That is a very valuable protection to injured persons as 
well as to employers. The natural effect of a firm enforcement of 
it will be to expedite the return of honest claimants to the walks of
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industry and prevent them from having their misfortunes exploited 
for others’ benefit. I f  the advantages to be gained by a firm adminis
tration of such provision would be greater on one side than on the 
other, it is the side of the employees. Therefore, in case of a per
sonal injury to an employee in the line of his duty, the law should 
be construed and applied so as to secure to his employer reasonable 
opportunity to conserve the mutual interests of the two parties to 
the misfortune by supplying the medical and surgical needs of the 
injured.

The logic of the foregoing is plainly this: It is the duty of an in
jured employee who needs, or supposes himself to need, medical and 
surgical treatment to give his employer reasonable notice thereof. 
The privilege of the latter, necessarily, implies the right to reasonable 
opportunity to exercise it. Such opportunity should ordinarily be 
accorded by the act of the injured man, not secured by the employer 
keeping in his service a physician and surgeon charged with the duty 
of discovery. Note, that the employer is not made liable for the 
reasonable expenses incurred by or on behalf of the employee in 
providing medical aid and surgical treatment, except in case of “  neg
lect or refusal seasonably to do so.” This language, as indicated, 
by necessary inference, implies that he shall have reasonable notice 
of the employee’s need of treatment and desire and willingness for 
him to act in the matter. The idea indulged in below that the pro
vision casts a duty on the employer of active vigilance to discover the 
necessities of injured employees, such as by keeping a physician and 
surgeon constantly employed and on the alert to make discoveries, 
we do not find in the law in letter or spirit. On the contrary, we 
find such idea plainly negatived by the language and purpose of the 
enactment. The legislature, certainly, never dreamed of casting 
any such burden on employers as that suggested by the commission 
in its decision. To give the law the contrary cast by administration 
would defeat one of its most valuable safeguards and open up a very 
inviting field for the medical profession to win discredit,—one which 
doubtless its members having high ideals would gladly have closed 
and which justice to employer  ̂ employee and the public demands 
shall be closed.

The result is that Miller, since he failed to notify his employer of 
his needs, never had competency to employ a physician at the ex
pense o f the city of Milwaukee, except for such reasonable length 
of time as necessarily intervened between his injury and reasonable 
opportunity after due notice for the city to exercise its privilege. 
The time could not have been long. How long, it is impossible to 
determine from the record. It is quite certain that Miller voluntarily 
selected Dr. Bradstad to treat him,—not knowing, probably, of the 
municipality’s privilege in the matter.̂  That is his misfortune and, 
however much it may be regretted, it is far better that the integrity 
of the law be not invaded than that it be impaired in the slightest 
degree in the particular instance to avoid the consequence of his not 
knowing or appreciating its requirements.

The services of the nurse for which $32 were allowed were rendered 
during the first 4 weeks after the injury. It is noticeable that, not
withstanding Dr. Bradstad visited his patient twice each day for 
some 40 days thereafter, the recovery had so far progressed that
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services of a nurse were considered unnecessary. The scheme of the 
legislature included definite specifications of just what burdens an 
employer shall bear for the benefit of his injured employee. No 
mention is made in such specifications of services of a nurse during 
the first 90 days. Therefore, compensation of that sort must be re
garded as not within legislative contemplation, except as included in 
the term “ medical and surgical treatment * * * reasonably 
required.” It has become so common for a physician or surgeon to 
have a nurse as his assistant, in cases requiring attention at shorter 
intervals than he can well be present, that the major service may 
well be regarded as including the minor attention, in all cases where 
a nurse is employed by the physician or surgeon, or by his direction, 
and the services are an incident of the treatment; and that would 
obtain whether the medical or surgical attendant is engaged by the 
employer or employee. In neither case is there any warrant in the 
law, as it seems, for allowing compensation for services of a nurse, 
other than incidental to medical or surgical attention, during the 
90 days immediately succeeding the injury.

We do not fail to note counsel’s claim that services of a nurse are 
inferentially provided for in subdivision 1 of sections 2394-9, as evi
denced by the allowance for like services by this language of sub
division (a) of subdivision 2 of such section:

“ Provided that, if the disability is such as not only to render the 
injured employee entirely incapable of work, but also so helpless as 
to require the assistance of a nurse, the weekly indemnity during 
the period of such assistance after the first 90 days shall be increased 
to 100 per cent of the average weekly earnings.”

That plainly indicates that the legislature did not intend to make 
nurse’s services compensable as such, except contingently and by the 
allowance of 100 per cent of the average weekly wages instead of 65 
per cent. After the first 90 days manifestly, double expense for 
nurse’s services could not have been contemplated. Therefore, in 
case of the full allowance of 100 per cent of the weekly wages under 
subdivision (a) no further compensation for nurse’s services could 
be allowed as included in medical and surgical treatment, except 
during the 8-day interim between the date of the injury and com
mencement of the compensable disability period; but, in any case, 
good administration would require, it seems, that the necessity for 
services of a nurse should be certified to by the attending physician or 
surgeon, as a prerequisite to its allowance either as an incident to the 
medical or surgical treatment or greater allowance for disability 
indemnity.

These considerations were held to dispose of the claim for services 
of a nurse so far as the technical provisions of the law were con
cerned. Another reason assigned was that they were voluntarily 
performed by a relative of Miller residing in the same house with 
him, and without promise or expectation of compensation. It was 
suggested that the commission “ probably applied the rule in negli
gence cases that he who is liable for damages for a tortious act can 
not mitigate the amount of the recovery by taking advantage of the
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gratuitous service or loving care of friends.” The court undertook 
to distinguish between the cases allowing the application of such a 
rule and a law of the intent of the compensation law, and concluded 
its opinion as follows:

This extreme and rather harsh rule is characterized by a penal 
element, grounded on the moral turpitude of the wrongful act. 
Under the statutory system for dealing with personal injury losses 
incident to performance of the duties of an employer, they are re
garded as mutual misfortunes to be charged up, as directly as prac
ticable, to the cost of production. The right to have the employer 
regarded as an agency to make payment to the employee and absorb 
the same as an expense of the industry, regardless of whether the 
loss is attributable to any human fault, is a legislative creation 
within the constitutional exercise of the police power to legislate for 
the public welfare. It is not charity but the recognition of a moral 
duty and the erection of it into a legal obligation of the .public, not 
of the mere employer, to compensate, reasonably, those who are 
injured while in the employment of others, as a part of the natural, 
necessary cost of production; that obligation being discharged 
through the agency of the employer.

Thus the reason of the old rule applicable to wrongs does not 
furnish any sound basis for allowing compensation for the services 
of a nurse under the circumstances of this case. The beneficence of 
the law in recognizing moral duty, goes no further than its specifi
cations, read in the spirit of the enactment. That does not go to the 
extent of mulcting, indirectly, consumers to compensate for services 
gratuitously performed in taking care of injured persons. It is 
confined to the reasonable expense incurred by or on behalf of the 
employer in providing the specific elements of relief mentioned in 
subdivision 1, sections 2394-9 of the statute; giving to the words 
“ reasonable expense incurred ” their fair meaning, in the light of the 
system the legislature created. “ Reasonable expense incurred,” 
should be viewed from the standpoint of the injured person, where 
reasonably necessary, being, by law, the agent of the employer to act 
in their mutual interests in incurring the expense—the possessor, so 
to speak, of a power in trust and in duty bound to act fairly for 
both parties. The more clearly it is appreciated that the basic logic 
of the law is mutuality of interest between employers, employees and 
the public, and that each actor is charged with the duty of pro
moting the mutual interests, the more apparent the high ideal the 
legislature had in mind in creating the new system, and the greater 
the prospect of such ideal being realized. Nothing short of reason
able expenditure of money, or incurring of legal liability to expend 
money for the purposes contemplated in the act, can be held to satisfy 
the legislative conception of “ reasonable expenses incurred,” as the 
words were used in the act. The services of a nurse in this case 
obviously do not fall within such meaning.

The result of the foregoing is that the judgment appealed from 
must be modified by deducting the charges for nurse and for medical 
and surgical treatment, leaving the sum of $177.50, and as so modified, 
be affirmed.
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W o r k m e n ’s C o m p e n s a t io n — P rocedure— E x t r a t e r r it o r ia l  E f 
f e c t  of  S t a t u t e —In re American Mutual Liability Ins. Co., Supreme 
Judicial Court of Massachusetts (Sept. 12, 1913), 102 Northeastern 
Reporter, page 693.—This was a proceeding involving the application 
of the workmen’s compensation act, chapter 51, Acts of 1911, and 
chapters 571 and 666, Acts of 1912, of the State of Massachusetts. 
This act establishes a State industrial accident board, giving it cer
tain authority in the determination of questions arising under the 
act, and providing for decrees by courts and reviews of action taken 
within certain limits. The superior court of Suffolk County had 
issued a decree under the act to which the insurance company ex
cepted. The exceptions were dismissed, but the case was held to be 
rightly before the court on appeal. Questions of procedure were 
first taken up, Judge Rugg, who delivered the opinion of the court, 
saying:

The workmen’s compensation act has a procedure all of its own. 
Where the act is adopted by the parties, a relation arises between the 
employee and the employer, under which in the event of a personal 
injury to the employee there shall be speedy ascertainment of the 
new kind of compensation created by the act, coupled wTith a volun
tary relinquishment by both parties of the right to trial by jury as 
to matters covered by the act. One main purpose of the act is to 
establish between employee and employer, in place of the common 
law or statutory remedy for personal injury, based upon tort, a 
system whereby compensation for all personal injuries or death of 
the employee received in the course of and arising out of his em
ployment, whether through unavoidable accident or negligence or 
otherwise (except through his serious and willful misconduct), shall 
be determined forthwith by a public board, and paid by the insurer. 
For the accomplishment of these ends a simple method is furnished 
operating without delay or unnecessary formality. The practice 
should be direct and flexible in order to adapt the remedy to the 
needs of the particular case. In one aspect a case under the act 
resembles an action at law, for it seeks ultimately the payment of 
money. Payments, however, in most instances are by installments. 
In another aspect it is akin to the specific performance of a contract, 
designed to cover the whole range of misfortunes likely to arise in 
the course of employment in a State with many and diversified in
dustries. Moreover, the compensation is to be paid not directly by 
the employer, but by the insurer, who is either the “ Massachusetts 
Employees’ Insurance Association” created by part 4 of the act or 
any liability insurance company authorized to do business within 
the Commonwealth. The employee has no immediate relation with 
the insurer. He is the beneficiary under a contract between the em
ployer and insurer. A  beneficiary under any instrument to which 
he is not a direct party more naturally looks to equity rather than to 
law for relief. Part 3, section 11, requires a “ decree ” to be entered, 
and refers to the proceeding as a “ suit ”. Giving due weight to the 
equitable phraseology employed in this section, to the beneficent pur-
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poses of the act, which can be enforced better through the relief 
afforded by equity, and to the character of the proceeding itself and 
the parties thereto, it follows that in the main causes under the act 
in court should be treated as equitable rather than legal in nature, 
procedure and final disposition.

The merits of the case were then taken up, Judge’ Rugg saying:
As exceptions could not be allowed legally, the case is here rightly 

on appeal.
The facts are that the employee, a citizen and resident of this 

Commonwealth, made a contract here with the employer, a Massa
chusetts corporation, for rendering to it his personal services, and 
accepted the benefits of the act. In the course of his employment he 
received the injury for which this claim arises, in the State of Hew 
York. He was principally employed in Massachusetts, but at times 
incidentally worked in New York and other States. The industrial 
accident board found that the insurer had been paid by the employer 
for insuring all injuries received by its employees in the course of 
their employment, whether within or without the Commonwealth. 
This factor is not of much significance because the obligation of the 
policy does not refer to anything occurring outside the State, and pro
vides only for performance of the requirements and payment of the 
compensation designated in the act. I f  the act enjoins the payment of 
compensation for injuries received outside the State the insurer has 
contracted therefor, otherwise it has not.

The question is whether the act governs the rights of parties touch
ing injuries received outside the State. It may be assumed for the 
purposes of this judgment that it is within the power of the legisla
ture to give to the act the effect claimed for it by the employee. 
(Mulhall v. Fallon, 176 Mass. 266, 57 N. E. 386 [Bui. No. 32, p. 153].)

The point to be decided is whether the language used in the act 
indicates a purpose to make its terms applicable to injuries received 
outside the State.

A  consideration of the act in detail fails to disclose any plain 
intent to that end. On the contrary, several provisions indicate solely 
intrastate operation.

The subject of personal injuries received by a workman in the 
course of his employment is within the control of the sovereign power 
where the injury occurs. “ It must certainly be the right of each 
State to determine by its laws under what circumstances an injury to 
the person will afford a cause of action.” Davis v. N. Y. & N. E. 
R. B., 143 Mass. 301,9 N. E. 815,58 Am. Rep. 138. See Cormo v. Boston 
Bridge Works, 205 Mass. 366, 91 N. E. 313. Most of the compensa
tion acts of the States of the Union contain no provision respecting 
injuries received in a foreign jurisdiction, although several exempt 
persons engaged in interstate commerce where Federal laws shall be 
construed to furnish exclusive remedies, while some expressly limit 
the operation to employment within the State.

These various acts, although having certain features in common, 
nevertheless differ widely in many essential aspects. Some are com
pulsory. Some prohibit contracts for a different form of compensa
tion, and make criminal under severe penalties failure to comply with 
their terms. Some provide for strict State insurance, while others 
do not. The amount of compensation afforded and the circumstances
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under which it is to be awarded differ. The diversity of public policy 
already manifested between the several States is considerable. To 
say that such acts are intended to operate on injuries received out
side the several States enacting them would give rise to many difficult 
questions of conflict of laws.

I f  employees and employers from different States carry their domi
ciliary personal injury law with them into other jurisdictions, con
fusion would ensue in the administration of the law, and at least the 
appearance of inequality among those working under similar condi
tions. If such a result had been intended by the general court, it can 
not be doubted that it would have been disclosed in unambiguous 
words. The trend of the development of the law, historically con
sidered, has been away from a personal law, and toward a territorial 
law, before which all are equal.

All these considerations combined forbid the inference that the 
legislature, having failed to use plain and unmistakable words to that 
end, intended our act to govern the rights of the parties as to an 
injury received in another jurisdiction.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 1 1

W o r k m e n ’s Com pen satio n— S cope o f  A ct— R ailroads— Minne
apolis, St. P. & S. S. M. Ry. Co. v. Industrial Commission of Wis
consin et al., Supreme Court of Wisconsin (May 31,1913), llfl North
western Reporter, page 1119.— T h e  on ly  question  o f  interest in  th is 
o p in ion  is as to  the in clusion  o r  non in clu sion  o f  ra ilw a y  transporta 
tion  service  under the p rov ision s o f  the W iscon sin  com pensation  act, 
chapter 50, A cts  o f  1911, sections 2394-1 to  2394-31, inclusive, o f  
the W iscon sin  Statutes. T h e industria l com m ission , the adm inistra
tive b od y  fo r  the com pensation  act, and the circu it cou rt o f  D ane 
C ou n ty  h ad  fou n d  in  fa v o r  o f  the in clusion  o f  ra ilroads under the 
act, w hereupon  the com pan y  nam ed to o k  an appeal to  the suprem e 
cou rt, w h ich  affirmed the ju dgm en t o f  the cou rt below .

The act in question is an elective one, and it was agreed that the 
company had made its election, if competent to do so, to accept the 
provisions of the act for all its employees. The suit was evidently 
for the purpose of determining the legality of such an election in 
order that the railroad might be safe in settling with a claimant, leav
ing no liability for an action at law thereafter.

Judge Marshall, who delivered the opinion of the court, discussed 
at some length the importance of the type of legislation embodied in 
the act, substituting an economical remedy in the place of the waste
ful system of suits at law, and explaining why there was a rather 
general impression that the transportation departments of railroads 
were not included in the provisions of the State compensation law. 
Section 1816 of the Wisconsin Statutes, on the statute books of the 
State since 1907, made provision for railroad employees, limiting the 
defense of contributory negligence and abrogating that of fellow 
service, but was by its terms not applicable to employees working in
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shops or offices. The first and second sections of the compensation 
law abrogated the defenses of assumed risks and fellow service, (the 
latter where there are four or more employees in a common employ
ment), this abrogation to affect all employers who fail to elect to 
come under the provisions of the compensation law proper. The 
third section of the act continued in force and effect, unmodified by 
the first and second sections, the railroad statute, section 1816, except 
as to shop and office employees of railroad companies. The result of 
this was to abrogate the defenses of assumed risks and fellow service 
for shop and office employees unless the employer accepted the com
pensation law, while the status of transportation employees remained 
unchanged so far as this portion of the act is concerned.

The compensation law as drafted was given heads, marking its sub
divisions, the first and second sections already discussed being marked 
“Abrogation of defenses ” ; the third section was set off by the title 
“Application to railroads 55; while the following sections were given 
the heading “ Liability for compensation.” The bill was prepared by a 
special committee following a long study and investigation with legal 
assistance. This committee adopted an explanation cf its bill which 
had been prepared by counsel, the explanation stating that the bill 
might be generally divided into two parts, one embracing the first three 
sections, and relating to the fellow-servant and assumption-of-risk 
defenses, the remaining sections embracing the compensation provi
sions. The first section of the second part was designated as the 
“ keystone of part 2, or the compensation provisions of the act.” 
Having brought these facts into view, Judge Marshall, who delivered 
the opinion of the court, said:

The foregoing picture seems to tell its own plain story, leaving no 
additional explanation necessary to show the legislative intent. The 
legislation was constructed, as the committee declared, through its 
counsel, in two parts, one dealing with common-law defenses and the 
other with the subject of compensation, under a new system. The 
two parts are as separate as if they were embodied in separate enact
ments. Probably if such had been the case there would not have 
been a suspicion that "what is designated as part 2, headed by the 
words “ Liability for compensation,”  and introduced by section 
2324-4 “ as the keystone of it,” it was limited in any way by any
thing contained in sections 2394-1, 2394-2 and 2394-3.

The subject treated by the latter is entirely concluded thereby and 
the subsequent section as a keystone introduces an independent sub
ject. The last section of part 1 closed with the words “ said section 
1816 ” as now existing “ being continued in force unaffected, ex
cept as aforesaid, by the preceding sections of this act.” That is 
plain. We propose to leave section 1816, modifying the common- 
law defenses as to the particular situations mentioned in that section 
as to railway employees other than those “ working in shops or 
offices,” without change, but to abolish specified of such defenses 
entirely as to the class there excepted, so that, in case of a railway
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company not accepting the “ provisions of this act” it may enjoy 
the benefit of the common-law defenses in negligence actions as modi
fied in section 1816 in the particular situations and as to the general 
class of employees there dealt with, but shall not have the benefit of 
specified of such, defenses at all as to “ employees working in shops 
or offices.” The section closing part 1 dealt with “ the preceding sec
tions of this act,” while the following “ keystone ” section of the next 
subject dealt with “ the succeeding sections ” of this act, leaving all 
included within the “ keystone ” section who shall not accept the com
pensation scheme “ subject to the preceding sections of this act.”

What has been said seems very plain. Not only does the “ key
stone ” section deal with the subject of compensation of injuries to 
the employee from an original standpoint, but does so in general 
terms in literal sense applying to all employees, pointing forward 
for all details and administrative features to the “ succeeding sections 
of this act.”

None of such succeeding sections contain in literal sense or infer
ential suggestion any exception. The term “ employee ” in section 
2394-5 was defined in the broadest terms. There is no room to read 
into it any exception as to class. The provisions for accepting the 
act in section 2394^6, the definition of “ employer” in section 2394—7 
and all other facts referable back to the “ keystone ” section, are in 
harmony therewith. The note of the committee under section 2394-8 
is to the effect that it and the preceding sections, includes [include] 
all employees, subject to the election feature, to whom section 2394-4 
(the keystone) section, and the subsequent sections apply; and that all 
employees are withiii the provisions of section 2394-4.

Another argument supporting his view was the fact that after the 
bill had passed the senate and was in the assembly on report from 
the assembly committee for the third reading, an amendment was 
offered proposing to exempt from the provisions of the act engineers, 
firemen, conductors, brakemen, section men, and linemen. This 
amendment “ was rejected so emphatically that no record of the vote 
in detail was preserved. Thus it appears that the legislature in effect 
affirmatively declared that there should be no specialization to rail
road employees in the act.”

A  dissenting opinion was prepared by Judge Timlin and concurred 
in by Judge Kerwin, their views being to the effect that it was the 
intention to continue railroad employment with the exception of shop 
and office employees under the provisions of section 1816.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 1 3

W o r k m e n ’s C o m p e n sa tio n — S cop e o f  Act— S h ip p in g — S u i t  f o r  
I n j u r i e s —Stoll v. Pacific Coast Steamship Co., United States Dis
trict Court, Western District of Washington, Southern Division 
(Apr. 28,1913), 205 Federal Reporter, page 169.—J. L. Stoll was in
jured while employed as a stevedore in receiving and setting cargo 
aboard a ship. The defendant company is an interstate carrier by 
water between the ports of Washington and other States. Stoll sued
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to recover damages for injuries  ̂ whereupon the company interposed 
a demurrer that its liability was governed by the workmen’s compen
sation act of the State. The law undertook to establish an exclusive 
method for the settlement of claims for injuries between employees 
and their employers in certain fields, and provided as to interstate 
commerce that an elective arrangement might be made between em
ployers and workmen. The form of Stoll’s contention and the rul
ings of the court are set forth in the following quotation from the 
opinion as delivered by Judge Cushman:

Plaintiff’s contention that, before being bound by the terms of the 
act, an express contract in writing must be entered into by an em
ployer and employee engaged in interstate commerce, is not war
ranted by this section, which provides:

“  Except that any such employer and any of his workmen working 
only in this State may, with the approval of the department, and so 
far as not forbidden by any act of Congress, voluntarily accept the 
provisions of this act by filing written acceptances with the depart
ment.” Section 18.

The intention shown by this language is that the law should apply 
to those accepting its terms in writing, even after Congress had legis
lated formally upon the subject, as long as such contracts were not 
expressly forbidden by Congressional legislation.

The foregoing shows an intention to legislate for all, including those 
engaged in interstate commerce, contrary to the contention made.

It is further contended that, if the terms of the act include those 
engaged in interstate commerce, it is an interference with interstate 
commerce and can not be enforced. Congress having in no way legis
lated in the premises, at least so far as interstate commerce by water 
is concerned  ̂the State has the right to enact laws incidentally affect
ing interstate commerce. This act does no more. [Cases cited.]
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W o r k m e n ’s C o m p e n s a t io n — S t a t e  a s  E m p l o y e r — Miller v. PUls- 
Tmry et al., Supreme Court of California (Nov. 20,1912), 128 Pacific 
Reporter, page 327.—The compensation law of California, ch. 399, 
Acts of 1911, provided that the State and its subdivisions, and 
every person, firm, or private corporation employing labor who 
elected to become subject to the provisions of the act might make pre
mium payments to a State fund to which injured workmen should 
look for compensation for injuries. No machinery was provided by 
which the State might avail itself of its provisions, and no action 
was taken by it in this behalf. Fred Miller attempted to secure a 
writ of mandamus compelling the State industrial accident board 
to hear his application for compensation for injuries received while 
employed by the State. Miller contended that the State and its 
municipalities were employers under the law, and that while private 
employees had the option of rejecting the compensation system if 
their employers had elected it, employees of the State had no such
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option; he maintained, therefore, that it was obligatory upon the 
State to provide compensation under this act. This the supreme court 
denied, observing that no provision had been made for the State to 
make its election, if the law was elective as to it, nor was there any 
officer named to receive service of notice of injuries and claims as 
contemplated in the act, nor was any machinery supplied for the per
formance by or in behalf of the State of the duties which would nec
essarily result from a carrying out of the act. The statute was there
fore considered as simply setting up a law under which the State 
might, at some time, elect to place itself when suitable provisions 
therefor should be provided by legislation. The writ was therefore 
discharged.

W o r k m e n ’s C o m p e n s a t io n — T i m e  of  T a k i n g  E f f e c t — Salem Hos
pital v. Olcott, Supreme Court of Oregon (Nov. W, 1913), 136 Pacific 
Reporter, page 3J±1.—This was an attempt by the Salem Hospital to 
secure a writ directing the secretary of state to audit claims made by 
the hospital on a contract for services to be rendered under a contract 
with the State industrial accident commission. The State legisla
ture passed an act as of the date of February 25, 1913, providing for 
a system of compensation for injured workmen in the State, and in 
accordance with its terms an industrial accident commission was 
appointed, which, among other things, arranged with the hospital 
named to care for injured workmen who might be treated therein. 
A  referendum petition secured the submission of the act in question 
to a vote at the State election of November 4, 1913. The act in ques
tion provided that it should be effective as to persons injured “  after 
June 30 next following the taking effect of this act.” Inasmuch as 
the law became effective only after the proclamation of the result of 
the election, the court held that no hospital dues could be collectible 
for injuries during the month of December, 1913, as claimed by the 
hospital. The conclusion of the court as set forth in its opinion, 
which was delivered by Judge Burnett, is on this point as follows:

It is only the workman who sustains personal injury after this last- 
mentioned date and is otherwise qualified that is entitled to the bene
fits of the act, and it is only for such workmen that the commission is 
authorized to provide hospital accommodations under section 23 of the 
act. Until after June 30,1914, there can not be any one who may en
joy the bounty of the statute. It is axiomatic that no disbursing officer 
can lawfully apply the public funds to objects not authorized by law, 
and the secretary of state, as public auditor under section 2 of article 
6 of the constitution, is well within his duty and authority when he 
refuses to audit or draw his warrant on the treasurer in payment of 
the claim in question; it being for hospital accommodations inrad
vance for individuals, impossible under the law, at a time when such 
benefits can not be lawfully conferred.
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W o r k m e n ’s C om pen satio n— W il lfu l  M isconduct— I n to x ic a 
tion — P ro xim ate  C ause o f  I n j u r y — Nehoosa-Edwards Paper Com
pany v. Industrial Commission et al., Supreme Court of Wisconsin 
(May 81, 1913), 1 1̂ Northwestern Reporter, page 1013.—T h e  In d u s
tr ia l C om m ission  o f  W iscon sin  m ade an aw ard  d irectin g  the paper 
com pan y to  p a y  the w id ow  o f  P a t S m ith  the sum o f  $2,040 on account 
o f  h is death. T h e  com pan y b rou gh t action  in  the c ircu it cou rt o f  
D ane C oun ty  to  set aside th is aw ard  on  the g rou n d  that the com 
m ission  had  acted in  excess o f  its pow ers in  fin d in g  that the death o f  
Sm ith  w as n ot caused b y  w ill fu l m isconduct, the cla im  be in g  that 
the accident was due to the in tox icated  con d ition  in  w h ich  Sm ith  
was at the tim e, w h ich  the com pan y contended w as the prox im ate 
cause o f  the accident. T h e  statute prov ides com pensation  “  w here the 
in ju ry  is i>roxim ately caused b y  accident, and is n ot so caused by  
w illfu l m isconduct.”  I t  also p rov ides that the find ings o f  fa c t  m ade 
by  the board  acting  w ith in  its pow ers shall, in  the absence o f  fra u d , 
be conclusive. The circu it cou rt o f  D ane C ounty  set aside the aw ard  
o f  the com m ission  on  the g rou n d  that it  had acted in  excess o f  its 
pow ers in  m ak in g  the aw ard. T h e  suprem e court o f  the State, three 
ju d ges dissenting, reversed the ju d gm en t o f  the cou rt below  and 
directed  that the aw ard o f  the industria l com m ission  be affirmed. 
J u d g e  T im lin , w ho delivered  the op in ion  o f  the court, said, in  p a r t :

It is quite possible for a person to be in an intoxicated condition 
Which condition proximately caused the accident which proximately 
caused the death and yet not be guilty of willful misconduct. The 
drinking of intoxicating liquor is willful in the sense of intentional, 
but the mere fact of drinking is not misconduct. By section 1561 
any person found in any public place in such a state of intoxication 
as to disturb others, or unable by reason of his condition to care for 
his own safety or for the safety of others, is guilty of a misdemeanor. 
This is misconduct and if one intentionally put himself in this con
dition he might be said to be guilty of willful misconduct. But there 
are many cases where although the drinking is intentional the intoxi
cation is not, as for instance where one by reason of fatigue, hunger, 
sickness, or some abnormal condition becomes intoxicated in conse
quence of imbibing a quantity of liquor which ordinarily would not 
so affect him. While intoxication in such case to the degree specified 
might be a misdemeanor under the statute quoted it is not necessarily 
willful misconduct within the compensation act. The intoxication 
might under such circumstances be the proximate cause of an accident 
resulting in injury or death and yet not have reached that degree 
specified in this statute as in case where it produced mere drowsiness.

T here w as evidence in  the instant case that deceased w as s ligh tly  
in tox icated , that he d rove  ou t o f  the clay  p it  stand ing up  on  h is load , 
that he w as p erfe ctly  able to  take care o f  h im self and d rive  h is teaifi 
w hen last seen alive. T here  was, therefore , room  to  find u p on  the 
evidence n ot on ly  w ith  respect to the degree o f  in tox ica tion , but that 
there w as n o  in tention  or  purpose to  put h im self in  a dangerous o r  
helpless con d ition  o f  in tox ication . T he industria l com m ission  has
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jurisdiction to pass on these very questions, and their finding above 
referred to does determine these questions. It finds that Smith was 
in an intoxicated condition which proximately caused the accident 
but that the accident was not caused by willful misconduct. This 
means that he did not willfully bring upon himself such degree of 
intoxication.

I f  we were authorized to review the evidence we might come to a 
different conclusion. But the statute is mandatory that the award 
shall not be set aside on such ground. The industrial board has 
jurisdiction to decide whether or not the intoxication which caused 
the death or injury was willful, consequently it did not act in excess 
of its powers in deciding the negative in the instant case. There is 
no claim that the award was procured by fraud and the findings of 
fact support the award. Hence, without reaching the interesting 
questions put forward in the briefs of counsel, we reverse the judg
ment of the circuit court and direct that the award of the industrial 
commission be affirmed.

The dissenting opinion was prepared by Judge Barnes. Inasmuch 
as the prevailing opinion conceded that 44 if we were authorized to 
review the evidence we might come to a different conclusion,” the 
views of the dissenting judges are in part reproduced as follows :

The plain unvarnished tale in this case is that Smith, an habitual 
toper, left his work, went to a saloon some distance from his place of 
employment, got a partial “ ja g ” on, started back with a bottle of 
whisky, and got so drunk that thereafter, while he was driving his 
team over a smooth road, he fell off the wagon and broke his neck. 
The commission did not find that the deceased got drunk by accident. 
There was no evidence in the case to warrant any such finding. It 
did not award damages on any such theory. It plainly says so in its 
decision. After holding that the claimant was drunk at the time he 
fell off the wagon and that the drunkenness caused his death, it says: 
44 The question we have to decide is whether or not such intoxication 
is a defense against compensation.” And in conclusion the commis
sion says: 44 I f  the legislature had so intended, we believe that it 
would have specifically so provided in the act.”

It was not found that the deceased got drunk on an unusually small 
allowance of liquor because of sickness, hunger, or any other reason. 
Such a finding would totally lack support in the evidence. Where a 
party accustomed to the use of liquor drinks it until he gets drunk, 
the presumption is that he intended to do just what he did do. It 
was for the claimant to show by some facts or circumstances that for 
some reason or other the deceased drank less liquor than was ordi
narily necessary to produce stupefaction in the instant case. No such 
evidence was produced. I  think the circuit court was clearly right in 
holding that there could be no recovery, and that the commission 
would have reached the same conclusion had it construed the law as 
the circuit court did and as this court does. The judgment of the 
court is based on a finding of fact which the commission did not 
make, to wit, that the deceased did not intend to get drunk. What 
the commission in reality concluded was that intention was imma
terial because an allowance might be made for an injury resulting 
from intentional intoxication.
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DECISIONS UNDER COMMON LAW.
C o n t e m p t  of  C o u r t — P ro cedure— V i o l a t in g  I n j u n c t i o n s — E x 

cessive  P u n i s h m e n t — In re Gompers et al., Court of Appeals of the 
District of Columbia (May -5, 1913), 41 Washington Law Reporter, 
2>age 290.—This case was before the court of appeals on appeal by 
Samuel Gompers, John Mitchell, and Frank Morrison, adjudged 
guilty of contempt in the Supreme Court of the District of Co
lumbia for violating an injunction issued by it in December, 1907. 
Proceedings in court and opinions previously rendered in connec
tion with this case have been noted in Bulletin No. 74, page 246; 
Bulletin No. 80, page 124; Bulletin No. 83, page 169; Bulletin No. 86, 
page 355; Bulletin No. 95, page 323; and Bulletin No. 112, page 155. 
The persons named are officials of the American Federation of Labor 
which had conducted a boycott against the Buck Stove & Range 
Co. of St. Louis, which boycott was held by the court to be in re
straint of interstate trade, and the injunction issued restrained the 
parties named and others, together with any and all persons acting 
in aid or conjunction with them, from continuing the boycott, and 
especially from continuing to publish the name of the firm as on 
its unfair list or among the names of persons whom “ We do not 
patronize.”

Following the injunction in December, 1907, contempt proceedings 
were instituted in July, 1908, and the parties named were found 
guilty and sentenced by the Supreme Court of the District of Co
lumbia, and on appeal by the court of appeals. The case was then 
taken to the Supreme Court of the United States and the judgment 
reversed in so far as proceedings by the Buck Stove & Range Co. 
were concerned, on the ground that it was not a proper party to the 
proceedings, “ but without prejudice to the power and right of the 
Supreme Court of the District of Columbia to punish by proper 
proceeding contempt, if any, committed against it.” Acting under 
this “ power and right,” in May, 1911, the Supreme Court of the 
District of Columbia appointed a committee of the bar to inquire 
whether reasonable cause existed to believe the respondents guilty 
of contempt, and if so, to prepare, present, and prosecute “ charges 
of contempt of court, to the end that the authority of the court may 
be established, vindicated, and sustained.” This committee found 
grounds for proceeding against the parties in contempt, and such 
proceedings were taken, resulting in the same sentence as had been 
originally pronounced, i. e., 12 months’ imprisonment for Samuel 
Gompers, 9 months for John Mitchell, and 6 months for Frank 
Morrison. This appeal was thereupon taken, resulting in the judg
ment of the court below being reversed and remanded for the assess
ment of a different punishment, the fact of contempt having been 
found.
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Besides the general defense that the evidence did not support the 
charge of guilt, the respondents claimed that the statute of limita
tions ran against the action and that it was too old for proceedings 
thereunder to be taken at this date. The court found against both 
these contentions, with the exception of Chief Justice Shepard, who 
presented a dissenting opinion arguing that the judgment should 
have been reversed in its entirety.1 Judge Van Orsdel delivered the 
opinion of the court. Having stated the facts, he said:

We will first consider the assignments of error challenging the 
sufficiency of the evidence to support the judgments finding re
spondents guilty of contempt. The commission of the acts charged 
are not denied; but the defense is interposed in each case that the 
acts were not committed with intent to disobey the injunction, and 
further that there is no'evidence that the boycott was continued 
after the temporary order of injunction became effective. In answer
ing these objections, it is proper to examine the order of injunction 
to ascertain the extent to which respondents were by its terms re
strained. It is not important that the order was modified by this 
court. Our order, as suggested, never became effective, and how
ever erroneous the original orders may have been, it was not for 
respondents to determine that fact, but for the proper appellate tri
bunal in the orderly and prescribed course of procedure. “ The pre
liminary injunction was in force until set aside.” (Worden v. Searles, 
121 U. S. 14, 27.) “ I f  a party can make himself a judge of the 
validity of orders which have been issued, and by his own act of 
disobedience set them aside, then are the courts impotent, and what 
the Constitution now fittingly calls 6 the judicial power of the United 
States ’ would be a mere mockery.” (Gompers et al. v. Buck Stove 
& Range Co., 221 U. S. 418, 450.)

The contention of respondents that the injunction was void, in 
that it abridged the right of free1 speech and the freedom o f the 
press, was held to be unfounded by this court, which holding was 
approved by the Supreme Court of the United States. (33 App. 
D. C. 516; 37 Wash. Law. Eep. 706; 221 U. S. 418.) It, therefore, 
was incumbent upon respondents to obey the injunction, until vacated 
or modified by proper authority, and until such order of vacation 
or modification should become effective.

Respondents were not restrained alone from continuing the boycott, 
but they were forbidden to print, issue, publish or distribute, through 
the mails, or otherwise, any written or printed document whatever 
containing any reference to the Buck Stove & Range Co.’s busi
ness or its product, as on the “ We Don’t Patronize” or “ Unfair” 
list, or to make any reference to its business or product in connection 
with those terms, or to make any statement orally or in writing 
calling attention to the fact that a boycott had been waged against 
its business or its product or that it had been declared to be unfair, 
or that its products should not be purchased, dealt in or handled by 
any dealer, tradesman, or other person whomsoever, cr by the public, 
or to make any representation or statement for the purpose of in
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terfering with the business of the Buck Stove & Range Co. or 
with the free and unrestricted sale of its product, or of coercing or 
inducing any dealer, firm, or corporation or the public not to pur
chase, use, buy, trade in, deal in or have in possession any of its 
products.

To establish the guilt of respondents, it is not even necessary to 
invoke the familiar rule that every person is presumed to intend the 
natural and necessary consequences of his own acts. While the re
ports, editorials, and speeches published and circulated broadcast 
could have been intended only to accomplish the result of preventing 
the members of the American Federation of Labor and their friends, 
dealers, and the public generally from purchasing or dealing in the 
products of the Buck Stove & Range Co., the utterances in 
themselves, regardless of their effect, constituted a violation of the 
express terms of the court’s decree. That respondents did not intend 
to respect the order of the court is apparent from the following ex
tract from the report of Gompers made to the Norfolk Convention, 
which occurred between the date of the filing of the bill and the 
making of the temporary order, and which was published and circu
lated after the order became effective: “ Recently one of the branches 
of the Federal courts decided by a majority vote that the boycott 
is illegal. * * * We should demand the change of any law which 
curbs the privilege and the right of the workers to exercise their 
normal and natural preferences. In the meantime, we should pro
ceed as we have of old, and, wherever a court shall issue an injunc
tion restraining any of our fellow workers from placing a concern 
hostile to labor’s interests and themselves on our 6 Unfair5 list, and 
enjoining the workers from issuing notices of this character, the 
further suggestion is made that upon any letter or circular issued 
upon a matter of this character, after stating the name of the unfair 
firm and the grievance complained of the words, ‘ We have been 
enjoined by the court from boycotting this concern 5 could be added 
with advantage.”

That the terms of the injunction were well understood appears 
from the editorial of Gompers published and circulated shortly after 
the decree was entered, wherein he stated: “ This injunction enjoined 
them as officers, or as individuals, from any reference whatsoever to 
the Buck Stove & Range Co.’s relations to organized labor, to 
the fact that the said company is regarded as unfair; that it is 
on an ‘ Unfair’ list, or on the 4 We Don’t Patronize ’ list of the Ameri
can Federation of Labor. The injunction orders that the facts in 
controversy between the Buck Stove & Range Co. and organized 
labor must not be referred to, either by printed word or orally. 
The American Federation of Labor and its officers are each and 
severally named in the injunction. * * * With all due respect 
to the court, it is impossible for us to see how we can comply with 
all the terms of this injunction. We would not be performing our 
duty to labor and to the public without discussion of this injunction. 
* * The publication of the Buck Stove & Range Co. on the 
‘ We Don’t Patronize5 list of the American Federation of Labor is 
the exercise of a plain right. To enjoin its publication is to invade 
and deny the freedom of the press—a right which is granted under 
our Constitution. * * * The members of organized labor are 
not themselves obliged to refrain from dealing with the firms on the
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6 We Don’t Patronize’ list of the American Federation of Labor. 
The information is given them. There is no compulsion. They are 
entirely free to use their own judgment.” This editorial was pub
lished and sent out with the “ Urgent Appeal,” which was issued by 
the joint action of all the respondents. It, therefore, may be re
garded as their expression, for which they are each to be held 
responsible.

The only way to enjoin a boycott of this sort is to prohibit the 
utterance and publication of the signals, as was done m this case. 
But, as disclosed by this record, the campaign never ceased. While 
the name of the Buck Stove & Range Co. was taken from the “ We 
Don’t Patronize ” or “ Unfair ” list, the fact that it was still to be 
treated as on the list was heralded through the Federationist and other 
mediums. It was unnecessary to prove that the boycott continued 
after the injunction became effective. I f  it did not, it was not the 
fault of respondents. They furnished the material to keep the 
machinery in operation; and therein was the contempt. The result 
might be presumed, if essential to the determination of the question 
before us.

The next point of importance to be considered was that of the 
application of the statute of limitations, the question arising in con
nection with the provisions of section 1044 of the Revised Statutes of 
the United States, which forbids prosecutions for offenses not capital 
“ unless the indictment is found, or the information is instituted 
within three years next after such offense shall have been committed.” 
The question, as stated by Judge Van Orsdel, was, “ Does the report 
of the committee in this case rise to the dignity of a criminal infor
mation? ” Laws and decisions were cited in support of the view 
that “ contempt of court is not a statutory crime in this country,” 
and that all crimes punishable under Federal jurisdiction are statu
tory, so that the case was not one to which the limitations named in 
section 1044 applied.

It may well be that, owing to the peculiar character of proceedings 
to punish for contempt of court, technically neither in equity nor at 
law, unreasonable delay in instituting proceedings after the commis
sion of the acts complained of would constitute laches, and justify 
appellate interference. That condition, however, does not arise in 
this case. Respondents were originally proceeded against without 
delay. The appeal was promptly heard in this court, and advanced 
for hearing in the Supreme Court. When the judgment was there 
reversed and remanded for such further proceedings as might seem 
advisable, the court proceeded with extreme promptness to institute 
the present action. Hence, there is nothing in this case to justify us 
in invoking the rule of laches, or to call for an expression of opinion 
as to our jurisdiction in the premises.

Other errors were charged to have been committed in the steps 
taken and processes used in the conduct of the case, but all the objec
tions were held by the court of appeals to be without adequate 
foundation.
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The next point taken up was as to the gravity of the offense and 
the measure of punishment. The committee on prosecution had sug
gested that the parties be given opportunity to make acknowledgment 
and apology, with promises as to future conduct, such as might be 
accepted by the court as purging them from contempt and justifying 
their discharge. This offer was made and declined, as to which 
Judge Yan Orsdel said:

This is important in measuring the intent and temper of respond
ents. In the former proceedings, they attempted to justify upon the 
ground that the order of injunction was an abridgment of the right 
of free speech and a free press. Three courts, culminating with the 
Supreme Court of the United States, had held against them, and the 
only question submitted by this suggestion was whether they were 
now ready to submit to the lapj^of the land as interpreted by its high
est tribunal. Standing convicted of a most persistent and flagrant 
violation of an order of a court of the United States, after every 
excuse for their action had been brushed away, they not only refused 
submission to the courts, but, by their action, contemptuously defied 
all lawful and constitutional authority—yea, government itself.

The mere fact that respondents are charged with the disobedience 
of an order of injunction is unimportant compared with the larger 
question involved in this case. We are confronted with a deep-laid 
conspiracy to trample underfoot the law of the land, and set in de
fiance the authority of the government. The prominence of the 
respondents only adds to the gravity of the offense. Their wide 
influence and power thus exerted reaches not only to every subordi
nate branch of the great organization of which they are the leaders, 
but to its friends and sympathizers. I f  law is to be supreme, if the 
authority of the government is to be maintained, it is not for the 
courts to treat lightly a conspiracy for their destruction, either be
cause of the prominence and influence of the conspirators, or in def
erence to the inspired clamor of their misguided followers. Mercy 
follows justice. It is not a time for appellate tribunals to indulge in 
finespun theories of practice or procedure for the purpose of finding 
a plausible excuse for discharging those, however prominent, who 
have offended against the authority of law and government. I f  men 
of high position may defy the authority of the constitutionally or
dained tribunals of the government, and escape through a loose ad
ministration of justice, what can be said of their followers ? Inspired 
by the success of their leaders, they will become imbued with a more 
vicious spirit, because less restrained by the refinements of education 
and the associations surrounding powerful leadership.

The court expressed its agreement with the contention that the pun
ishment imposed was unusual and excessive, and discussed at some 
length the question of its power to modify the judgment, reaching an 
affirmative conclusion. The following quotations show sufficiently the 
attitude of the court and its findings in this connection:

While the power to punish for contempt of court is vested in the 
court against whose dignity and authority the offense has been com
mitted, and without which power a court would be unable long to
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exist, yet tliis discretion may be abused. I f  a court, for instance, 
should impose life imprisonment as a penalty for a contempt of its 
authority, it would constitute such an abuse of discretion as would 
amount to the exercise of mere arbitrary power. So, a court may 
exercise arbitrary power in imposing an excessive fine or limited term 
of imprisonment. Arbitrary power exists nowhere in our system of 
government. The authority to restrain its exercise, without doing 
violence to the enforcement of the law, or without permitting the 
guilty to escape just punishment, must exist somewhere.

The penalty imposed for contempt of court does not partake of 
many of the elements included in punishment for crime. It is im
posed in many instances for offenses which are neither mala in se 
nor mala prohibita, but purely for the protection of the dignity and 
authority of the court. In brief, a court, enforcing obedience to its 
orders by proceedings for contempt, is not executing the criminal 
laws of the land, but only securing to suitors the rights which it has 
adjudged them entitled to.” In re Debs, 158 U. S., 564, 596. Hence, 
the elements to.be considered by legislatures in establishing punish
ment for specific crimes, namely, the reformation, if possible, of the 
criminal, the protection of society, and the deterring of others from 
the commission of crime, are not necessarily to be taken into account 
in fixing the penalty for contempt. Contempt proceedings are not 
to be substituted for proceedings for the punishment of crime, but 
may be resorted to only when essential to enforce the power of a 
court whose authority has been defied.

The differences which necessitated the injunction have been settled. 
The sole purpose of punishment, therefore, is to give reasonable 
assurance that respondents will in the future respect the authority 
of the courts. While the injunction was issued to restrain the most 
subtle and far-reaching conspiracy to boycott that has come to our 
attention, the boycott had ceased and the necessity for the injunction 
no longer existed at the time this case was tried below. A  penalty, 
therefore, which would have been justifiable to prevent further de
fiance of the order of the court but for the settlement, would now be 
needless and excessive. Had the court below imposed penalties not 
greatly in excess of those which we now deem adequate, we would not 
feel justified in holding that there had been an abuse of discretion. 
Since, however, the penalties imposed are so unreasonably excessive, 
and we are called upon to modify the judgments, we prefer to err, 
if at all, on the side of moderation. No one, however, can read this 
record without being convinced that respondent Gompers has been the 
chief factor in this contempt; hence, a severer punishment is merited 
in his case than in the cases of the other respondents.

Since the only error in the record relates to the excessive punish
ment imposed, justice requires, and it is so ordered, that the judgment 
be reversed, and the cause remanded with instructions to the court 
below to enter orders in proper form adjudging respondents, Samuel 
Gompers, John Mitchell, and Frank Morrison, respectively, guilty 
of contempt of court, and imposing a sentence upon Gompers of im
prisonment in the Washington Asylum and Jail for the term of 30 
days, and upon Mitchell and Morrison each a fine in the sum of $500, 
and in default of the payment of said fine that they be confined in 
the Washington Asylum and Jail until paid.

Reversed and remanded.
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C o n t r a c t  o f  E m p l o y m e n t — B r e a c h — N o t i c e — M e a s u r e  o f  D a m 
a g e s —Bryant & Stratton Business College v. Walker, Court of 
Appeals of Kentucky (Nov. 11, 1913), 160 Southwestern Reporter, 
page 2'41.—M. H. Walker sued to recover damages for an alleged 
unlawful discharge, judgment being in his favor in the amount of 
$200 in the circuit court of Jefferson County. Walker was em
ployed as a solicitor by the college at a salary of $75 per month and 
expenses. The contract contained a provision that “ either party to 
this contract may terminate same by giving the other one week’s 
notice.” A short time after entry on service under this contract he 
was discharged without notice and sued to recover damages for the 
full term of four months which had been named as the term of the 
contract, but subject to the provision as to notice contained therein. 
Following the judgment in the court below the college appealed, the 
appeal resulting in a reversal. The grounds for reversing the judg
ment were chiefly the instruction given by the judge in the trial court 
as to the measure of damages, the court saying that if they found for 
the plaintiff they should award him such amount as would not exceed 
the difference, if any, between $300 claimed by him and such sum as 
the plaintiff earned, or by the exercise of reasonable diligence could 
have earned during the period covered by the contract. In the opin
ion of the court of appeals it was stated that this instruction was the 
one ordinarily applicable where the contract of employment is for a 
definite term and is not terminable on notice. It was not applicable 
in the present case, however, since the contract provided for termi
nation by notice. The opinion concludes:

Where by its terms a contract of employment may be terminated at 
any time upon giving a specified notice, the damages for a wrongful 
discharge can be no more than the wages which would have accrued 
under the contract after the notice, had one been given. (Johnson v. 
Fixture Co., 59 Wash. 58,109 Pac. 205; Derry v. Board of Education of 
City of East Saginaw, 102 Mich. 631, 61 N. W. 61; Watson v. Bussell, 
149 N. Y. 388, M N. E. 161; 26 Cyc. 1012, and cases cited.) Accord
ing to plaintiff’s contention, he was discharged on July 11,1910, with
out notice. Had notice been given he would have had the right to 
work one week longer and draw the stipulated wages. Under con
tract B his wages were fixed at $75 a month. Therefore his damages 
could not exceed one-fourth of that amount, or $18.75, and the true 
measure of damages is the difference between that amount and what 
he earned, or by the exercise of reasonable diligence could have 
earned, during that week.

C o n t r a c t  o f  E m p l o y m e n t  —  C o n s t r u c t i o n  —  E m p l o y m e n t  f o r  
L i f e — A d o p t i o n  o f  C o n t r a c t — V a l i d i t y —Cox v. Baltimore & Ohio 
Southwestern R. Co., Supreme Court of Indiana (Nov. 25,1913), 103 
Northeastern Reporter, page 337.—Iven Cox was injured in a rail
road accident in October, 1882, while employed by the Ohio &
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Mississippi Railway Co., suffering permanent injuries in liis arms, 
shoulders, and back. The accident causing the injury was alleged to 
have been due to the carelessness and negligence of the company. 
While Cox was preparing to bring suit to recover damages, the presi
dent of the company proposed a settlement conditioned on the for
bearance of Cox to bring suit, the payment of the doctor’s bills and of 
$130, and “ we will in addition give you employment on this road, it 
making no difference who may own it, as long as you live and prove a 
competent and worthy man, and, if at any time you are thrown out of 
employment you will receive your salary as long as you live there
after, unless your discharge is for neglect of duty or dissipation.” 
This proposition was accepted, and Cox was subsequently employed 
and promoted so that from January, 1884, until May, 1909, he held 
and retained the position of track foreman, being discharged at the 
latter date. The company originally owning the road was consoli
dated in 1893 with other companies under the name of the title of the 
defendant in this case. In 1899 there were proceedings in insolvency, 
and a reorganization was effected under a decree of the court.

Action was brought in the circuit court of Martin County for 
damages for the breach of the contract for continuous employment, 
judgment being rendered for the defendant company. Cox appealed, 
with the result that the judgment of the court below was affirmed. 
The grounds for this affirmation rest, as will appear, not on the in
validity of the original contract, but on the fact of the reorganization 
of the road following the court proceedings in connection therewith. 
The opinion of the court was delivered by Judge Myers, and from it 
the following is quoted as setting forth the principal subject matter:

Five questions are presented by the parties on the sufficiency of the 
complaint: (a) Whether the president of the railway company had 
the authority and power to* make the contract; (&) whether it is 
ultra vires the corporation; (c) whether, if there was power to make 
it, it is invalid as being in parol; (d) whether it is against public 
policy; and (e) whether under the allegations, if the contract was 
valid in its inception  ̂it was assumed by and is binding on appellee.

It will be noted that the alleged employment was to run so long 
as appellant should “ live and prove a competent and worthy man,” 
and in case of discharge he should receive his salary thereafter during 
life, unless “ discharged for neglect of duty or dissipation.” The 
conditions sufficiently protect the public, and vest the power in the 
iuture management to discontinue the service whenever, in its judg
ment, appellant should become “ incompetent and unworthy,” and, 
if discharged for neglect of duty or dissipation, his salary should 
cease. Forbearance to suê  and accepting the money paid, and future 
employment on the conditions named were a sufficient consideration 
for the agreement, and could in no wise affect the duty of appellee 
with respect to the service it owed to the public, because the right 
to preserve such protection is reserved, and the company was the
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ju d g e  as to  w hether it  shou ld  in  its ow n  interest m ake such con tract, 
as a p u re ly  business m atter.

In none of the cases which we have cited or been able to find has 
it been suggested that such a conditional and qualified employment as 
we have here was invalid as against public policy. On the other hand, 
it has been held that an agreement by a servant to release the master 
from liability for damages is a sufficient consideration to support a 
promise to give him “ steady and permanent employment,” and is not 
lacking in mutuality.

Pennsylvania, etc., Co. v. Dolan (1892) 6 Ind. App. 109, 32 N. E. 
802, Hobbs v. Brush, etc., Co., 75 Mich. 550, 42 N. W. 965, and the 
reasoning in those cases as to the validity of the contract is applicable 
here. The provision for “ steady employment ” is not different from 
the conditional and qualified contract here; in each case the employ
ment is conditioned on ability to properly perform it, and that is as 
far as the public interest or public policy extends. It was a contract 
in the line of the recognized business which appellee was organized 
to perform, and was not void as against public policy.

Neither was it ultra vires the corporation. Under the allegations 
of the complaint the employment was in the line of the powers of its 
incorporation. It was fully performed by the primary company, and 
it received the benefit of the agreement, and appellee fully performed. 
I f  that company were here, it would not be heard to say that the 
contract was ultra vires.

N either w as the con tract w ith in  the statute o f  frau ds, so fa r  as the 
prim ary  com pan y  w as concerned. (P en nsylvan ia , etc., C o. v. D o la n , 
supra, and cases there c ited .)

A s  to  p rop osition  (a) it  is unnecessary to  go  fa rth er than to  ca ll 
attention  to  the fa ct  that the con tract w as partly  executed, and p artly  
executory , and that, w hatever m ay have been the au th ority  o r  lack  o f  
au thority  in  the president to  m ake the contract, the a llegations show  
that it  w as ratified  b y  the directors in  the paym ent w h ich  was m ade.

While the foregoing quotations support the contract, the opinion 
sets forth that when the railroad was sold in 1899 under a decree of 
the United States court,

It must be presumed that the obligations on which the sale of the 
railroad was made were superior to appellant’s (Cox’s) rights under 
the contract, and in the absence of averments to the contrary, or of 
some statute or agreement shown, it must be presumed that the sale 
divested all claims save such as were preserved by the decree, and 
that the purchaser took the property discharged from the obligation 
of appellant’s contract, if such obligation existed. * * * No special 
promise in writing is shown, and appellee can be obligated by no other, 
to carry out the original contract, and for the same reason there can 
be no recovery for breach of the contract, because it is invalid as 
between appellant and appellee.

E m p l o y e r  a n d  E m p l o y e e — A c t s  o f  P e r s o n s  i n  C o m b i n a t i o n —  
O p e r a t i o n  o f  F e r r y —Vallejo 'Ferry Go. v. Solano Aquatic Glub, 
Supreme Court of California (Apr. 1913), 131 Pacific Reporter, 
page 864-—This case is not in itself one involving the relations of 
workmen to their employers, but rather of a group of individuals to
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persons claiming a franchise right. Certain points were involved, 
however, which appear of sufficient interest to receive attention here. 
The Solano Aquatic Club was an organization of employees at the 
Mare Island Navy Yard. These men were dissatisfied with the con
ditions under which the ferry company operated its means of trans
portation between the city of Vallejo and the place of their employ
ment, and undertook to provide their own transportation facilities. 
The company interested had a franchise and maintained an ex
pensive plant for the conduct of its business, being subject to State 
and municipal regulations, and under bond to the United States 
Government to comply with its contract for the maintenance of an 
agreed schedule, with provisions for emergencies. The attempt of 
the workmen to establish this independent means of transportation 
was claimed by the company to be an infringement of its rights, and 
an injunction had been secured in the superior court of Solano County 
against the operation of the rival boats. From this order the club 
appealed, the supreme court affirming it, however, on various 
grounds. The quotations taken from the opinion of the court as 
delivered by Judge Henshaw touch on points of interest raised in 
the proceedings, and relate* to the relative rights of employers and 
employees under the old common law, as well as the much-discussed 
right of combined action as compared with individual action. The 
quotations follow:

Support for appellant’s asserted right to do what it is doing, re
gardless of the validity of respondent’s franchise, is sought to be 
found in the principle that, notwithstanding the existence of a bridge 
or ferry franchise, (1) a man may, in his own boat, transport his 
family, his goods, and his servants; (2) that the members of the cor
poration are all employees of one employer, the United States Gov
ernment ; that the United States Government has the right to trans
port its officers, soldiers, agents, and employees in such manner as 
it sees fit, and that this same right rests with these employees. As 
to the first of the propositions, the courts have with promptness 
and severity frowned down upon any extension of the common-law 
rule permitting a man, regardless or the existence of a ferry fran
chise, to transport himself and his household, including his servants. 
The courts have held that the ancient rule was and is based upon the 
fact that such transportation by the owner of a boat would consti
tute such slight interference with the franchise rights as to amount to 
damnum absque injuria (Hunter v. Moore, 44 Ark. 184, 51 Am. Rep. 
589), but that an extension of the rule manifestly would lead to 
unwarranted injurious results. The second proposition advanced 
under this head is twofold in its argument, the one being that, be
cause the United States Government as an employer would have 
the right to transport its employees, the employees have the same 
right to provide for their own transportation. JThe other is that the 
right of each employee to row himself in his own boat is unques
tioned, and that what one man may do the many may do in combi
nation.
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In discussing this second proposition, it is, perhaps, well to recall 
precisely what a ferry franchise is and what are its effects upon the 
general public. A  ferry franchise emanating from the supreme 
power of the State or its authorized mandatories is a grant to a 
named person empowering him to continue an interrupted land high
way over the interrupting waters. It puts upon the public no com
pulsion to use the ferry, but it forbids to the public or to any con-* 
siderable part of it, the right which before the existence of the ferry 
franchise they were entitled to enjoy, namely, the right by combi
nation, cooperation, and association to conduct their own ferriage. 
Thus it would not be regarded as an unwarranted infringement of a 
ferry franchise for a man to transport across the stream, within the 
territorial limits of the franchise right, himself, his family, his goods, 
and his servants. It is this last-mentioned doctrine whose application 
is sought to be extended to the extreme length of justifying the appel
lant’s conduct. But it has always been the owner’s right, the master’s 
right in pursuit of his own private business or pleasure, to which the 
doctrine has been applied.

Appellant’s assertion that, because an employer may so transport 
his employees, the employees may make provision for their own 
transportation, is without foundation in any adjudicated case, and 
is entirely beyond the reason of the rule which upholds the conduct 
of the employer. It is because he is the employer that he may move, 
for purposes of his own convenience, or even profit,, his own people 
in his own boats. Of course, in the case of the United States Gov
ernment, itself a sovereign power, the right does not rest alone upon 
so narrow a ground. It would be one of its inherent powers of 
sovereignty beyond question. But certainly it would not be con
tended that the inherent powers of sovereignty could be exercised 
by any one or any number of the employees of the Government, and 
therefore the whole proposition, so far as this appellant is concerned, 
must rest upon the employees’ right to do what the employer may 
do. The unwarranted assertion is made by appellant that to deny 
this right to the employees is to favor the rich against the poor, the 
employer against the employees. In truth, in logic, and in law 
every right that is open to the employer is possessed by the employee. 
The employee may, as may the employer, in his own boat and for his 
own purpose of pleasure or convenience, move himself, his family, 
his household goods, and his servants. This is as much his right as 
it is the employer’s, and the employer’s right is no whit greater. To 
assert, as is here done, that the employees may in combination to any 
number and to any extent procure boats, run a regular service, and 
thus, without warrant of law, operate a ferry, is to say that the 
employees possess greater rights than does the employer, rights which 
would ever be denied the employer. The employees do not seek to 
exercise the same right. They seek to combine. Would a combina
tion of the employers of Yallejo to move their goods and people by 
ferriage in the boats owned by the combination be countenanced ? 
The attempt has been made in many diverse forms, and has never 
been allowed. Yet, if the argument of appellant upon this proposi
tion is sound, it should have been allowed, and there could then be 
no logical reason for denying the same right, both to all or any 
number of employers, and to all or any number of employees under
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different employers. In fact, if community of interest be thus made 
the sole basis for the act proposed to be done, the same reasoning 
would authorize the inhabitants of a city or any considerable number 
of them to do the same thing. As little warrant is there for the ap
plication of the second proposition, namely, that because each em
ployee has the right to row himself in his own boat for pleasure, 
convenience, or economy, the employees may associate for that pur
pose, since what one man may do many may do in combination.

The maxim is one of frequent application, and, when properly 
understood, is unimpeachable. But, like many another of such con
venient phrases of the law, it has its well-defined limits. It is not 
always nor universally true that what one man may do, many may 
do in combination. It is only those acts which work no invasion of 
rights when done in combination that may be so done. One man may 
go to the theater, or a, party of 20 may go, and necessarily no harm 
to one’s rights or privileges is here involved. But, upon the other 
hand, one man may set the price of his goods at a given figure and 
be quite within his rights, whereas, if  the merchants of the town 
agree by combination to set this same figure, not only is the wrong 
apparent, but it is one forbidden by law. So here the one man row
ing his boat within the limits of the ferry franchise exercises a 
personal right and his act as to the ferry company is damnum absque 
injuria. Let 1,000 or 2,000 men in combination propose to buy boats 
and operate them for their common use and convenience, then the 
right of one man, which he may unquestionably exercise alone, has 
by combination been converted into an unwarranted ferry system 
for the many.

E m p l o y e r  a n d  E m p l o y e e — B r e a c h  o f  C o n t r a c t — R i g h t  o f  E m 
p l o y e e  t o  W a g e s —Smith v. School District No. 61̂  of Marion County, 
Supreme Court of Kansas (Apr. 12^1913), 131 Pacific Reporter, page 
557.—S. J. Smith was a teacher in the district named, and sued to 
recover salary claimed to be due him for a month during which the 
school was closed on account of sickness in the neighborhood and for 
a month during which the school was closed by order of the school 
board on the ground “ that it was getting late, and that a good many 
of the boys were needed for farm work.” It appeared that Smith 
was ready and willing to complete the full term of seven months, as 
contracted for, and had been paid for five months only. The board 
indicated their willingness to pay for the month during which the 
school was closed on account of sickness, but insisted that nothing 
was due for the month during which the school was closed by its 
orders on account of lateness. Judgment had been against the plain
tiff in the district court of Marion County, whereupon he appealed, 
securing a reversal of the judgment of the court below, with direc
tions to render judgment for the full amount claimed. Judge Porter, 
speaking for the court, said in part:

It must be obvious that the board could not avoid liability for pay
ment of the salary for the full term by arbitrarily closing the school
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a month earlier than the contract provided; and that, since there was 
no express stipulation for a deduction from the compensation agreed 
upon by reason of the closing of the school during the prevalence of a 
contagious disease in the community, the plaintiff was entitled to his 
salary for that month. [Cases cited.] The precise question was be
fore the Supreme Court of Michigan in Dewey v. Union School Dis
trict, etc., 43 Mich. 480, 5 N. W. 646, 38 Am. Rep. 206, where it was 
held that the situation brought about by the prevalence of the con
tagious disease was the misfortune of the district and not of the 
teacher, and that the district ought to bear it.

E m ployer  an d  E m ployee  —  C ontract —  P roof —  D efiniten ess—  
B reach :—Cholohovitch v. Porcupine Gold Mining Co., Supreme Court 
of Washington (Apr. 15, 1913), 131 Pacific Reporter, page 459.— 
T h is  w as an action  to  recover dam ages fo r  an a lleged  breach  o f  con 
tract o f  em ploym ent. T he com pan y nam ed w as in  the season o f  1911 
engaged  in  w ork in g  a m ine in  A laska , and the p la in tiff had  m ade an 
ora l agreem ent in  the ea rly  sp r in g  o f  1911 to  w ork  fo r  the com pan y 
as a p ick  and  shovel m an 44 d u rin g  the season o f  1911,” at an agreed 
rate. On A p r i l  24 the clerk  o f  the com pany w rote  the p la in tiff n o ti
fy in g  h im  o f  the tim e w hen h e  shou ld  leave Seattle, h is  hom e, that 
he m ig h t a rrive  in  tim e to  beg in  w ork . C h olok ov itch  thereupon  w ent 
fr o m  Seattle t o  P ortla n d , p a y in g  h is  ow n  expenses, and o ffer in g  h is 
services as agreed upon. T h e  em ploym ent w as refused , w hereupon  
he returned to  Seattle and  attem pted to  secure w ork  d u rin g  th e  p eriod  
covered  b y  the contract, bu t w as n o t able to  earn  the am ount h e  w ou ld  
have earned i f  the com pan y had fu lfilled  its  contract. This action  
w as b rou gh t to  recover dam ages fo r  the breach , and ju d g m en t was in  
his fa v o r  in  the superior cou rt o f  K in g  C ounty. T h e  com pany 
appealed , w ith  the result that the ju d gm en t o f  the cou rt below  w as 
affirmed, on  grounds th at appear in  the op in ion  o f  the cou rt as de liv 
ered b y  J u d g e  P arker, fr o m  w hich  the fo l lo w in g  is q u o te d :

5 The principal contention of counsel for appellant is, in substance, 
that the contract of employment was too indefinite and uncertain as 
to time to bind appellant for the entire mining season of 1911, or to 
bind appellant in any event, except from day to day; the agreed wages 
of respondent being by the day. Counsel invoke the general rule of 
law that, in order to bind an employer for a particular term of em
ployment, the contract of employment must be reasonably certain as 
to the length of such term. While this is the general rule, we do not 
think it follows that the length of the term of employment may not be 
made sufficiently certain by contract by reference to events, which are 
sure to occur, in the future, contingent only as to the time of their 
occurrence. We conclude that appellant can not escape liability be
cause the duration of the employment was dependent upon the length 
of the mining season of 1911, even though the length of that period 
was in a measure dependent upon contingent events.
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E m p lo y e r  a n d  E m p lo y e e — D e d u c t io n  fr o m  W a g es  f o r  B oa rd —  
L ia b i l i t y  o f  E m p lo y e r  f o r  M o n e y  R e c e iv e d —Edwards v. Mt. Hood 
Construction Co., Supreme Court of Oregon (Feb. 25, 1913), 130 
Pacific Reporter, page 49.—T h is  w as an action, b y  M a ry  A. E dw a rd s 
against the com p a n y  nam ed to  recover  an am ount alleged to  be due 
her f o r  m eals fu rn ish ed  to  w orkm en engaged  in  the construction  
w ork  w h ich  the com pan y  h ad  undertaken to  do. It appeared  that 
the m en w ere d irectly  em ployed  b y  a subcontractor, W h ite , w h o  re 
quested M rs. E d w a rd s  to  b oa rd  them . T h is  she refused to  do, on  
the g rou n d  th at he h a d  fa ile d  to  p a y  her f o r  board  prev iou sly  fu r 
nished. One P acker, the defendant com p a n y ’s general superintend
ent, then  cam e to  her and  to ld  h er to  board  th e  m en, assuring her 
th a t th e  construction  com p an y  w ou ld  stand g o o d  fo r  it. T h is  she 
proceeded  to  do, and the am ount necessary to  p a y  fo r  th e  m eals fu r 
n ished w as deducted  fr o m  the m en ’s p a y  fr o m  tim e to  tim e, bu t w as 
n ot turned  over to  the claim ant. A ctio n  w as th ere fore  b rou g h t fo r  
m oney  had  and received and ju d gm en t w as in  her fa v o r  in  the c ir 
cu it cou rt o f  M ultnom ah C ounty. T h e  com pan y  offered  a general 
den ial o f  all m ateria l issues, but subm itted n o  evidence in  op p osition  
to  that offered  b y  the p la in tiff, m erely  m ov in g  fo r  a  nonsuit, w hich  
w as denied. E xcep tion s  w ere taken t o  the attitude o f  the ju d g e  and 
t o  th e  adm ission  o f  certain  testim ony as to  the h ardsh ips w h ich  the 
w om an  underw ent to* su p p ort h erse lf in  the absence o f  the receipt o f  
the m oney  due her. T h e  ju d g e  in  the cou rt below  h ad  free ly  e x 
pressed h is attitude, b oth  in  w o rd  and  act, decla rin g  that “  th is in 
fam ous case w ill n o t be  decided  against th is w om an .”  E xception s  
w ere taken b y  the defen dant’s counsel an d  a llow ed  b y  the court. 
T h e  poin ts  in volved , and the conclusions reached b y  the court, are 
sufficiently indicated  in  the fo llo w in g  quotations fr o m  its op in ion , 
w h ich  sustained the ju d gm en t o f  the cou rt below , and w as delivered  
b y  J u d g e  M cB r id e :

The first question to be considered is whether or not there was 
any testimony to go to the jury upon the case made by plaintiff. 
We think there was. Plaintiff through Packer assumed to see Mrs. 
Edwards paid. To do this it instructed White to deduct from the 
wages of the laborers, which it had assumed to pay, the sums due 
from them to Mrs- Edwards. Had it refused absolutely to apply 
these sums upon the laborers’ board bills due Mrs. Edwards, they 
would have had a lien upon the road for the wages so deducted and 
unpaid, so that it was virtually compelled either to pay the laborers 
the whole amount of their wages, or to do the equivalent by paying 
75 cents per day out of the amount to Mrs. Edwards. Having kept 
this money out of the wages due the workmen for the latter purpose, 
it should not be permitted to enrich itself at the expense of Mrs. 
Edwards, nor of the laborers.

The action for money had and received is a form of recovery 
greatly favored by the courts on account of its equitable character.
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(27 Cyc. 849.) An action for money had and received may be sus
tained by any evidence showing that the defendant has possession of 
money of the plaintiff which in equity and good conscience he ought 
to pay over to him. (8 Enc. Evidence, 629.) In the case at bar 
the defendant did not directly receive money from the laborers, but 
it received the equivalent of money in the discharge of their claims, 
and this is sufficient.

It was error for the court to express its opinion of the evidence in 
the presence of the jury. The duty of a judge is to see that both sides 
of a case have a fair hearing, and that the jury renders an impartial 
verdict, without any suggestion or comment from the court as to 
what verdict ought to be rendered. The writer knows from experi
ence on the circuit bench that it is sometimes very difficult for a judge 
to refrain from making comments on a case during the progress of 
the trial, and especially where an apparent injustice seems to have 
been perpetrated; but after a reversal or two, occasioned by this 
practice, he concluded to go, not to the ant, but to the meek and 
lowly oyster, to “ consider its ways and be wise,” and to keep the 
judicial mouth shut. He commends the example of the silent oyster 
to all trial judges.

The defendant introduced no testimony whatever, leaving the tes
timony of plaintiff and her witnesses wholly uncontradicted. The 
witnesses were not impeached, their testimony was reasonable and 
probable, and, in the absence of any contradiction, the jury was 
bound to receive it as true and render a verdict accordingly. Had 
there been any contradictory evidence introduced, so that a question 
of the preponderance of evidence one way or the other had been pre
sented to the jury, we should be compelled to reverse this case; but, 
as it now stands, the evidence is all on the side of the plaintiff, and 
notwithstanding the errors complained of the verdict must stand.

2 3 2  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m p l o y e r  a n d  E m p l o y e e — D i s c h a r g e  o f  E m p l o y e e — D a m a g e s  
f o r  B r e a c h  o f  C o n t r a c t —St. Louis & San Francisco Railroad Com- 
pany v. Hunt, Court of Appeals of Louisiana (Nov. 19, 1912), 60 
Southern Reporter, page 530.—Hunt was a brakeman on a freight 
train of the company named, and was requested by the conductor to 
act as fireman in order to complete a run from a point at which the 
fireman had abandoned the train. Hunt refused to serve in this 
capacity, and was refused transportation to his home town. He 
thereupon sued for damages, both actual and vindictive, on account 
of his discharge by the conductor and his refusal to let him ride into 
the city. Judgment had been in Hunt’s favor in the circuit court 
of Jefferson County, whereupon the company appealed. The appeal 
resulted in the judgment of the lower court being reversed, the cause 
being remanded. The court ruled first as to the status of the con
ductor, holding that under the circumstances he was the master of 
the train, answerable to the employing company, and with authority 
to act in governing the other employees on the train as circumstances 
might require. The case was held to be one of emergency, and the
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constructive presence of a superior was held to be necessary with 
power to give orders and enforce obedience thereto.

As to the standard by which Hunt’s damages should be measured, 
assuming that his contract of employment was unjustifiably breached, 
the court said:

While appellant is a public-service corporation and for that reason 
appellee, as one of its servants, discharging duties in which the public 
had an interest, owed to it a high degree of efficiency and prompt 
obedience to the lawful orders of his superiors while in the discharge 
of the service which he was employed to perform, the mere fact 
that appellee was in the employ of a public-service corporation con
fers no greater rights upon him than if his employment had been by 
a private individual. He was one of the instruments used by the 
railroad company in serving the public, and for his services he was 
being paid by the railroad company. He was not a passenger—a 
member of the public—who had paid the company for the right to 
travel on its train. His rights simply grew out of the contract of 
employment which he had with appellant, and are to be determined 
by the general rules which apply to the breach by the master of a 
contract of employment of a servant.

The opinion concludes as follows:
The only question in this case is whether the appellant discharged 

the appellee from its service before the expiration of his term of 
service and without legal cause or excuse. It is not our purpose, in 
what we have above said, to intimate that under the facts of this 
case the appellant—accepting its testimony as true—when, through 
its conductor, it discharged the appellee, did so for legal cause. What 
we do determine is that, as the conductor, under the circumstances* 
had the power to put an end to the contract and actually did it, the 
measure of appellee’s damages, if he is entitled to recover, is that 
measure which the law has so long declared for the ascertainment 
of the actual damages suffered by a servant for the wrongfal breach 
by the master of a contract for personal services.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR, 2 3 3

E m p l o y e r  a n d  E m p l o y e e — E x i s t e n c e  o f  R e l a t i o n — E m p l o y e e  
W a l k i n g  o n  H i g h w a y —Levendushy v. Empire Rubber Manufac
turing Company, Court of Errors and Appeals of New Jersey {June 
18, 1913), 87 Atlantic Reporter, page 338.—The plaintiff Leven- 
dusky was injured while on a public street near the premises of his 
employer, and while on his way to work, by reason of the explosion 
of a vulcanizer in the employing company’s plant. Practically the 
only facts developed were those named, and to the suggestion of the 
court that the plaintiff should offer evidence as to the company’s 
liability his counsel responded: “ I take it there is no opportunity 
for granting a nonsuit, if I  know the authorities, and I do not see 
why I should do so,” holding that the occurrence of the accident and 
injury put the burden on the defendant. The supreme court, in 
which the case was being heard, directed a nonsuit, whereupon the
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2 3 4 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

plaintiff appealed. Judge Parker, speaking for the present, court 
and upholding the view of the court below, said:

We assume the condition most favorable to plaintiff that at the 
moment of the explosion the relation of master and servant did not 
exist as between the plaintiff and defendant, and that the defendant’s 
duty to him was the same as to any passer-by on the highway. 
Whether in such a case proof of the occurrence of this explosion, 
without more, would establish a prima facie case of negligence is not 
satisfactorily settled. Some of the cases discriminate between the 
duty of exercising ordinary care and that of exercising a high degree 
of care, recognizing a presumption of negligence in the latter case 
but not in the former. (36 Cyc. 1265.) Others recognize it in the 
case of injnry to a stranger but not if the injured party be a servant.
| Judge Parker then submitted the conflicting views of various 
courts as to whether an explosion was prima facie evidence of negli
gence and concluded:

1 * We need not undertake to reconcile the conflicting authorities or 
to judge between them, for the case falls plainly within the rule laid 
down in Bahr v. Lombard, Ayres & Co., 53 N. J. Law, 233, 21 Atl. 
190, 23 Atl. 167. The plaintiff, though at the time of the accident 
perhaps legally a stranger, was actually and for some months had 

, been an employee of the company. It was evident from this fact and 
j from the colloquy between court and counsel that plaintiff or his coun

sel, which was the same thing, was in possession or material but undis
closed evidence as to the circumstances of the accident. He made no 

. pretense of having submitted all the evidence that he had been able 
; to obtain on this point, or that he had been unable to obtain any, but 
 ̂rested on the proposition that, no matter what he knew or could show, 
the defendant on proof of the occurrence of the accident was bound 

| to explain it away. The Bahr case is directly to the contrary; and, 
[under the ruling in that case, the present judgment must be aMrmed.

E m p lo y e r  a n d  E m p lo y e e — E x is te n c e  o f  R e la t i o n — L ia b i l i t y —  
Smith v.- York Railways Co., Supreme Court of Pennsylvania (July
2, 1912), 85 Atlantic Reporter, page 367.— In  Septem ber, 1910, the 
E d ison  E le ctr ic  L ig h t  C om pany o f  Y o r k  w as d ig g in g  a p it  fo r  the 
fou n d a tion  o f  a sm okestack. One M ayer, the v ice  president o f  the 
com pan y, com pla in ed  o f  the slow  progress o f  the w ork , w hereupon  
the m an in  charge stated that he d id  n ot have sufficient m en to  do 
the w ork  ra p id ly . M ayer then agreed to  fu rn ish  tw o  m ore  men. 
M ayer w as also ch ie f engineer o f  the Y o r k  R a ilw a y s  C om pany, and 
d irected  a section  boss o f  th is com pan y to  send m en to  help  in  the 
w ork  o f  excavation  fo r  the sm okestack. W h ile  so em ployed , the 
p la in tiff S m ith  was in ju red , and sued the ra ilw ays com pan y to  re
cover dam ages fo r  h is in juries. T h is  com pan y  defen ded  on  the 
g rou n d  that the w ork  on  w hich  he was engaged was not their em 
p loym en t, and that they were therefore  n ot responsible. T he cou rt 
o f  com m on  pleas o f  Y o r k  C ounty  gave ju dgm en t, how ever, fo r  the
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plaintiff, whereupon the company appealed. It was found that 
there was negligence on the part of persons in charge of the ex
cavation that led to the injury, and the only question of interest 
is that which related to the liability of the railways company under 
the circumstances. The supreme court held the company liable, 
affirming the judgment of the court below. On the particular points 
of the relationship of Smith to the company, Judge Brown, speaking 
for the court, said:

The appellee may have been lent by his employer to an independent 
contractor, as the learned counsel for appellant contends, but he was 
in utter ignorance of the loan, and the only employer whom he con
tinued to know was the company which had assigned him: to duty at 
the pit, without even an intimation from it to him that he was to 
work there for another.

Nothing in Patton v. McDonald, 204 Pa. 517, 54 Atl. 356, or in 
Walters v. American Bridge Co., 234 Pa. 7, 82 Atl. 1103, sustains 
the appellant’s contention that, if the appellee had a cause of action 
for his injuries, it was against the electric light company. The rela
tion of employer and employee admittedly existed between the ap
pellant and the appellee when it set him to work at the pit, and it 
neither said nor did anything to him at any time to indicate to him 
that, while he was working there, he would not be doing so as its 
employee. It continued, as a matter of law, to be his employer up 
to the time he was injured, no matter what secret arrangement it may 
have had with the electric light company.

d e c is io n s  o f  c o u r t s  a n d  o p i n i o n s  a f f e c t i n g  l a b o r . 2 3 5

E m p l o y e r  a n d  E m p l o y e e — S t a t u s — L i a b i l i t y  o f  G e n e r a l  a n d  
S p e c i a l  E m p l o y e r s — S a f e  P l a c e — A s s u m p t i o n  o f  R i s k — Christian
sen, v. McLellan, Supreme Court of Washington (July 1913), 133 
Pacific Reporter, page 1$4.—This was an action for injuries received 
by a workman using his employer’s team in rendering service to one 
McLellan, a contractor engaged in street work. The team and wagon 
belonged to one Rennie, who hired Christiansen to drive the same, 
and then let the services of man and team to McLellan. While em
ployed in hauling under the direct supervision of McLellan, injuries 
were received by Christiansen for which damages were claimed. 
Judgment was rendered against McLellan in the superior court of 
King County, whereupon he appealed, the appeal resulting in the 
judgment of the lower court being affirmed. It was contended first, 
that the employee Christiansen  ̂who was the respondent in the pres
ent case, must necessarily look to his general employer, Rennie, and 
not to his special employer for such damages as he might be entitled 
to ; and further, that the common-law rule requiring the employer to 
provide a safe place to work was not applicable to such work as the 
grading of a street on account of the constantly changing conditions. 
The question of assumption of risk was also raised. The rulings of 
the supreme court were against the defendant cn all these points, its
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view's being set forth in the following extracts from its opinion as de
livered by Judge Fullerton:

But the respondent was the servant of the person under whose 
direction and control he was at the time he was injured. As was said 
in Coughlan v. Cambridge, 166 Mass. 268, 44 N. E. 218: “ It is well 
settled that one who is the general servant of another may be lent or 
hired by his master to another for some special service so as to be
come, as to that service, the servant of such third party. The test is 
whether, in the particular service which he is engaged to perform, he 
continues liable to the direction and control of his master, or be
comes subject to that of the party to whom he is let or hired.” And 
this court in Wiest v. Coal Creek E. Co., 42 Wash. 176, 84 Pac. 725̂  
speaking through Judge Dunbar, said: “ But the law is well estab
lished that when one person lends his servant to another for a par
ticular employment, the servant for anything done in that particular 
employment must be dealt with as the servant of the man to whom he 
is lent, although he remains the general servant of the person who 
lent him.”

There is evidence in the record from which the jury could find that 
the respondent while engaged in hauling the earth was under the 
direction and control of the appellant. Since therefore the court sub
mitted the question to the jury, under instructions to which no com
plaint is made, their finding is conclusive upon the question.

It is next contended that the rule requiring the master to provide 
his servant with a safe place in which to work has no application to 
the facts shown in this record, for the reason that the place of work 
was constantly changing with reference to its safety, and the servant 
under the circumstances must be held to have assumed the risks. 
But the record shows that the master was present on the ground 
directing the work of the drivers of the teams, of which there were 
some 12 or more, telling them where to drive and where to drop their 
loads. Since the master assumed this function he was bound to take 
notice of the change in conditions himself, and not direct the teams 
into situations where more than the ordinary dangers were likely to 
be encountered. The respondent drove down the embankment in the 
presence of and on the specific order of the appellant, and the appel
lant, can not escape liability for the injury suffered on the principle 
that the conditions of the working place did not remain stationary.

The third contention is that the respondent assumed the risk of 
injury from driving down the embankment, but we think this was a 
question for the jury. True the slope was steep, and was obvious to 
the respondent, but the order of the master directing him to drive 
thereover contained the implied assurance that it was a reasonably 
safe thing to do, and the mistake in judgment is the mistake of the 
master, unless the danger was so plain and apparent that there could 
be no two opinions concerning it, and whether or not it was so was 
for the jury.

E m p l o y e r  a n d  E m p l o y e e — T r a d e  S e c r e t s — I n j u n c t i o n  t o  P r e 

v e n t  D i s c l o s u r e —Macbeth-Evans Glass Co. v. Schnelbach et al., 
Supreme Court of Pennsylvania (Jan. 6: 1913), 86 Atlantic Reporter, 
page 688.—This case involved the right of the company named to pro
cure an injunction to prevent a disclosure of important secrets con

2 3 6  BULLETIN o f  t h e  b u r e a u  o f  l a b o r  s t a t i s t ic s .
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nected with the manufacture of a peculiar quality of glass. The de
fendant, Schnelbach, had occupied a position of confidence and trust 
with the company, by reason of which he had become possessed of a 
knowledge of the formula in question. Subsequently he had entered 
the employment of another company, which immediately engaged in 
the manufacture of a similar glass to that made by the plaintiffs. In
vestigation disclosed the fact that the formula used by the new com
pany was practically identical with that which had been perfected by 
the Macbeth-Evans Co. as the result of prolonged and expensive ex
periment. The court of common pleas of Allegheny County had 
awarded the plaintiff company an injunction restraining the further 
manufacture of this glass under any name whatsoever, or of any 
other glass made by substantially the same process, mixture, or 
formula. It also forbade the disclosure of information as to processes 
with which the defendant had become familiar while employed by 
the company. On appeal from this injunction, the action of the court 
below was affirmed, Judge Elkin, speaking for the court, saying:

It may now be accepted as settled law, under the authority of 
English and American cases, that courts of equity, if  the facts war
rant, will restrain an employee from making disclosures or use of 
trade secrets communicated to him in the course of a confidential em
ployment. The character of the secrets, if they be peculiar and im
portant to the business, is not material. They may be secrets of trade, 
or secrets o f title, or secret processes of manufacture, or any other 
secrets important to the business of the employer. They, however, 
must be the particular secrets of the complaining employer, not gen
eral secrets of the trade in which he is engaged, nor even the same 
secrets as those sought to be protected, if they be discovered by the 
independent investigation of outside parties. The duty of the servant 
not to disclose the secrets of the master may arise from an express 
contract, or it may be implied from their confidential relations.

There was no express contract on the part of Schnelbach not to dis
close the trade secrets of his employer, and it becomes necessary to 
inquire whether, because of the position he occupied and the con
fidence reposed in him, there arose an implied duty not to disclose. 
The testimony shows that he was a trusted and valued employee; 
that for many years he had general supervision of the plants and 
manufacturing end of the business; that his employers reposed great 
confidence in him and communicated to him without reserve all the 
secrets of their business; that in the manufacture of glass there are 
many trade secrets; and that nothing was withheld from him in con
nection with these secrets, but that he was treated at all times on the 
basis of a confidential relation. The knowledge o f the secret formula 
involved in this controversy eame to him by reason of the position he 
occupied and the confidence reposed in him by his employers. The 
secret formula was communicated to him, not for his personal use, nor 
that he might profit by the knowledge thus obtained, but for the 
sole benefit of his employers, whose interests he was in duty bound to 
protect. It therefore would be inequitable and unjust that he should 
either disclose it to others, or make use of it himself, to the prejudice

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 37
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2 3 8 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

of his employers, who were entitled, as against him and those asso
ciated with him, to whatever advantage the manufacture of glass by 
the secret process gave their company.

E m p l o y e r s ’  L i a b i l i t y — A p p a r e n t  D a n g e r — A s s u m p t i o n  o f  
R i s k s —Stewart v. Nashville, Chattanooga <£ St. Louis Railway, Su
preme Court of Alabama (Jan. 17, 1913), 61 Southern Reporter, 
page 73.—Homer Stewart was employed by the company named as 
an engineer on one of its locomotives, and while rounding a curve 
at night he saw a short distance ahead of him the headlight of an
other engine which appeared to him to be on the same track as that 
on which he was running. The other engine was in fact on a side
track, and at a safe distance from the main line,, the delusion being 
due to the fact of the curve in the lines of the road at this point. 
In order to escape what appeared to be imminent danger, Stewart 
jumped and suffered injuries for which recovery was sought in this 
action. Judgment was against him in the circuit court of Madison 
County, and he appealed, the appeal resulting in the judgment of 
the lower court being affirmed. The concluding paragraph of the 
opinion of the court, as delivered by Judge Somerville, shows the 
grounds on which this conclusion was reached:

It may be conceded that plaintiff’s leap to escape from the flaming 
face of a mogul engine, thus unexpectedly seen in the night, might 
be no more nor less than what a reasonable man might have done, 
had,he supposed it to be standing on the main line. Nevertheless, 
we think his case must fail, because the defendant was not guilty of 
any breach of duty to him, and because he must be held to have 
assumed the responsibility of determining for himself what he 
would do for his own safety, when he misjudged ordinary and usual 
conditions, which were not at all dangerous in fact.

Reduced to its last analysis, the complaint wrould impose upon 
defendant the duty of informing plaintiff, not of danger, but of the 
absence of danger—a rule of conduct not prescribed by any authority 
known to us, and which, we think, can not be supported by either 
reason or the requirements of sound policy.

E m p l o y e r s ’  L i a b i l i t y — A s s u m p t i o n  o f  R i s k s — F e l l o w  S e r v i c e .—  

Larson v. Kieburtz et ah, Supreme Court of Washington (Dee. 7,
1912), 128 Pacific R eporter , page 216.—O. T. Larson had recovered a 
judgment for damages against Ivieburtz and others in the superior 
court of King County, and Ivieburtz appealed. Larson was an 
oiler of rollers, sheave wheels, and switch points on the cableway 
used by Ivieburtz in the construction of a reservoir <at the city of 
Seattle. Having gone down the line on an errand, Larson undertook 
to ride back to the engine house on a car, though the cars Were rot 
intended for any sort of passenger service, and it was in evidence 
that Larson had been twice warned against riding on them because
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of the danger, though this latter fact was denied. While riding 
on the car Larson received injuries for which the judgment named was 
given. The appeal taken by the defendant resulted in the judgment 
of the court below being reversed, with instructions to dismiss the 
action. The grounds for the court’s action were that Larson assumed 
the risk of the injury to which he exposed himself, and further that 
the engineer to whose negligence he attributed his hurt was a fellow 
servant, for whose negligence the company was not responsible. On 
these points the opinion of the court, which was delivered by Judge 
Morris, reads as follows:

Assuming, however, since the jury have so found, that the engineer 
was not giving his entire attention to the engine as the cars ap
proached the switch, and that he did not sufficiently check the cars 
as they entered the switch, it would establish the fact that in failing 
so to do he acted carelessly and negligently; and, while his careless 
and negligent acts in these respects might have endangered the 
property of his employers, there was nothing to indicate that they 
were in any manner affecting the safety of any place in which re
spondent or other employees might be working. Respondent had no 
duty to perform which necessitated his riding upon this car. There 
is nothing in this case from which it can be held that it was the 
duty of the engineer to handle his engine for the purpose of pro
tecting the safety of employees upon the car upon this trip. I f  
respondent chose to get upon this car, it was his voluntary act, for 
his own convenience, and not in the discharge of any duty imposed 
upon him by appellants. These cars were not intended nor provided 
for employees to ride upon. I f  they choose to do so, they must assume 
in so doing responsibility for their own safety. The law imposes 
upon the master the duty to furnish the servant with a reasonably 
safe place in which to do his work, and, as is said in Westerlund v. 
Rothschild, 53 Wash. 626,102 Pac. 765, this duty is not confined alone 
to the place where the work is in progress, but extends to all the in
strumentalities and appliances which, from the nature o f the work, 
directly affect its safety. This rule, however, does not cover such a 
case as this, where the servant is unnecessarily making use of an 
instrumentality for his own convenience, to save himself the labor 
of climbing this hill; and when he does so he becomes his own in
surer, and assumes the risk of his act. The fact that other workmen 
did the same thing does not change the situation.

There is another legal barrier to any recovery by respondent. He 
and Stead [the engineer] were fellow servants under all testing rules. 
Stead was in no manner or degree respondent’s vice principal, neither 
in the character of his work, nor under any authority conferred by the 
common master.

For these reasons we are of the opinion that the motion for judg
ment should have been sustained.

d e c is io n s  o f  c o u r t s  a n d  o p i n i o n s  a f f e c t i n g  l a b o r . 239

E m p l o y e r s ’  L i a b i l i t y — C o m p a n y  D o c t o r — I n c o m p e t e n c e — E v i 

d e n c e —Simon v. Hamilton Logging Co. et al., Supreme Court of 
Washington (Nov. 5, 1913), 136 Pacific Reporter, page 361.—N. P. 
Simon was employed by the company named in its logging camp, and
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with other employees paid $1 per month from his wTages to secure 
such medical attention as might be required under the terms of the 
contract. Simon alleged malpractice on the part of the physician, a 
“ bad callous ” on the toe having been allowed to become infected, 
with the ultimate result of repeated amputations and the loss of a 
foot at the ankle. Action was brought against the company and the 
physician to recover damages for the injuries, and judgment had been 
in the defendant company’s favor in the superior court of Snohomish 
County. The plaintiff Simon thereupon appealed, with the result 
that the judgment of the lower court was affirmed. The grounds on 
which the court proceeded are set forth in the following quotation 
from its opinion as delivered by Judge Chadwick:

Upon the record before us, there can be no question as to the right 
of the appellant to have the question of Dr. Kellner’s negligence sub
mitted to a jury, and we shall not discuss his acts of omission except 
in so far as it may be necessary in our examination of the logging 
company’s case.

This court has held that a company employing a surgeon for the 
benefit of its men, and without profit to itself, is not liable in any 
event, but that the measure of its duty is to exercise reasonable care in 
the selection of a competent surgeon. [Cases cited.] Although we 
are invited to review and distinguish our own cases, and to declare 
the contrary rule, we think the one announced is* supported by reason, 
as well as the better authority, and have determined to adhere to it 
without reopening the discussion.

Appellant sought to show that Dr. Kellner was incompetent and 
unskillful. He first offered to show an instance of alleged malprac
tice occurring in the year 1904, some six years before the contract of 
employment was entered into. This was clearly too remote and was 
properly rejected by the court.

Appellant then offered to prove by several witnesses, specific acts 
of alleged malpractice occurring after this case arose, and that they 
were matters “ of common knowledge in and about Hamilton, Wash.” 
While incompetency can not, as a rule, be shown by proof of a single 
act of negligence, it is proper to show repeated acts of carelessness 
and incompetency on the part of a fellow servant; we understand 
that the logging company’s liability is to be tested by the same rule— 
as touching the question whether the employer knew or might have 
known that the servant was incompetent if he had exercised ordinary 
care in his selection or retention. [Cases cited.] What Dr. Kellner 
may have done or omitted to do after he ceased to treat appellant 
could not be held to bind the logging company, even though knowl
edge had been brought home to it, for the very act charged may have 
been the culminating circumstance that made his acts subject to the 
common knowledge of men in and about Hamilton. The company’s 
liability must rest upon a want of due care in the selection of the 
surgeon, or in its negligence in retaining him at the time appellant was 
treated. This argument applies also to an offer to prove that at the 
time of the trial Dr. Kellner’s reputation was that of an unskillful 
and incompetent person. It must be remembered that the evidence

2 4 0  BULLETIN OF THE BUREAU OF LABOR STATISTICS.
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of reputation of Dr. Kellner as to competency, in so far as it is 
admissible here, is not for the purpose of proving the negligence of 
Dr. Kellner at the time of his treating of appellant, but is for the 
purpose of proving the negligence of the logging company in employ
ing Dr. Kellner after knowledge thereof on the part of the logging 
company. What Dr. Kellner may have done after ceasing to treat 
appellant clearly has nothing to do with influencing the logging com
pany, one way or the other, in employing or continuing the employ
ment of Dr. Kellner up to the time he treated appellant. Indeed, the 
very acts of negligence on the part of Dr. Kellner, claimed by appellant 
to have caused his injuries, would have weight in the public mind in 
determining Dr. Kellner’s reputation to the prejudice of the logging 
company, yet manifestly his reputation should not be measured by 
those acts as against the logging company. Its negligence, if any, 
occurred prior to that time. Specific acts of negligence brought 
home to a defendant, and reputation, are evidence of the same quality, 
and the employer can not be bound unless there is knowledge, express 
or implied, at a time when, if acted upon, he could have refused to 
employ, or, having him employed, discharge the employee so as to 
prevent the injury.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 241

E m p l o y e r s ’  L i a b i l i t y —C o m p a n y  D o c t o r — M a l p r a c t i c e —Klodek 
v. May Creek Logging Company, Supreme Court of JVashington 
(Jan. 20, 1913), 129 Pacific Reporter, page 99.—This was an action 
by Paul Klodek against the company named to recover damages for 
the alleged negligent treatment given him by a surgeon in accordance 
with a contract made by him with the company. When Klodek was 
hired he was told that $1 per month hospital fees would be deducted 
from his wages, in return for which he was to receive medical and hos
pital attendance if sick or injured. Klodek testified that one Graves 
made the arrangement with him, and promised that in return for this 
fee the company would furnish “ good doctors and hospital, and attend 
to you until you get well.” The company had at the time a contract 
with an association engaged in supplying medical and hospital 
service to employees of logging companies in the vicinity, but Klodek 
was not informed of this at the time when he made his contract. 
While at work Klodek fell, striking his knee against an ax and 
suffering severe injuries, the outcome of which was that he was 
made a cripple for life. The company was not charged with negli
gence in the matter of the receipt of the injury, but it was claimed 
that the physician who treated the injured man was unskilled and 
incompetent, and for this reason damages were claimed. Judgment 
had been rendered in the plaintiff’s favor in the superior court of 
King County, whereupon the company appealed. The company 
claimed that it owed no duty other than to provide hospital service 
of good repute; but also denied the charge of negligent and unskillful 
treatment. Other questions were involved, but the points of interest 
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here are set forth in the matter quoted from the opinion of the court, 
sustaining the court below, which was delivered by Judge Chadwick:

The court submitted special interrogatories to the jury, which 
found in answer thereto that, in receiving $1 per month from plain
tiff, defendant was acting for itself, and not as agent for the Ameri
can Hospital Association; that it retained a portion of the dues; 
that it undertook to treat plaintiff until he was cured; that it em
ployed the attending physician; and that it did not procure or pro
vide a suitable, competent, or skilled physician or surgeon to treat 
the respondent. All of these findings are said to be contrary to the 
evidence, and they are, if appellant’s theory is accepted as final, for 
its contract with the hospital association was proved, and its testi
mony showing that it paid over all the money collected is not re
butted. But this theory ignores respondent’s contention that there 
was a special contract ; and the jury found as one of its special ver
dicts that appellant did make a special contract with respondent as 
alleged and maintained by him. I f  there was such a contract, it 
may well be that the appellant acted for itself, and that the hospital 
association was its agent in the performance of its contract. The 
finding that it did retain a portion of the dues would, under this 
conclusion, be technically inconsistent with, but not hostile to, the 
general verdict.

The authority of Mr. Graves to make a contract, or, if made, that 
it was not within the scope of his employment with respondent, is 
denied. There was evidence to go to the jury upon this disputed 
question. The question of agency is usually one of fact, and the 
finding of the jury will not be disturbed where the evidence is con
flicting.

Many objections are urged to the instructions given and refused. 
I f  we accept the theory of the appellant that it owed no primary 
duty to respondent, except to use ordinary care in selecting a hos
pital association, most of the objections would be well taken. But 
we find the instructions complained of to be consistent with the 
theory of the respondent that there was a special contract, and those 
given are therefore not objectionable. The instructions refused were 
sufficiently covered by other instructions. There was no error.

2 4 2  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m p l o y e r s ’  L i a b i l i t y — C o m p a n y  D o c t o r —M a l p r a c t i c e —Neil v. 
Flynn Lumber Company, Supreme Court of Appeals of West Vir
ginia., (Feb. h 1913), 77 Southeastern Reporter, page 324-—Orville 
Neil sued the company named on account of alleged malpractice of a 
physician furnished by it. It was alleged that monthly deductions 
were made from; the plaintiff’s wages, in consideration of which the 
company “ undertook and agreed in event of sickness or accident 
to furnish for plaintiff’s treatment a skilled physician and surgeon.” 
It was alleged that when Neil was first injured a skillful physician 
was furnished, but that his services were wrongfully terminated, 
and an incompetent person put in charge, who was in fact not a 
physician, though so represented to the plaintiff. Injuries resulted, 
and a suit for damages was brought in the circuit court of Nicholas
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County, the suit resulting in a judgment for the defendant company. 
Neil thereupon sued out a writ of error, procured an overruling of 
the demurrer sustained in the court below, and the case was remanded 
for a new trial.

The principal point of interest was the ruling of the court of ap
peals on the subject of the employer’s liability for the malpractice 
of a physician furnished by him in the circumstances. As to this 
Judge Lynch, who delivered the opinion of the court, said:

It is true that the relation of master and servant, principal and 
agent, has no application as between a corporation and a surgeon 
employed by it to render professional services to its sick or injured 
employees, and that the doctrine of respondeat superior has no appli
cation. But this rule is subject to the important proviso, applicable 
to the case before us, that there is a liability on the employer to the 
servant unless in pursuance of its undertaking it exercises reasonable 
care in selecting one having the knowledge and skill ordinarily 
possessed by other members of his profession in the same community. 
(4 Thomp. Neg. sec. 3841.) Certainly, where the employer, “ in con
sideration of monthly deductions from the wages of its employees, 
provides its sick and injured employees with medical or surgical 
attendance, it is bound to exercise reasonable diligence in the selec
tion and retention of its physicians, and is liable for malpractice 
because of the incompetency of such physicians resulting from the 
excessive use of intoxicants, narcotics, or other cause.” Id., secs. 3841- 
3843; Railroad Co. y. Kelley, 153 Ind. 119, 52 N. E. 152, 54 N. E. 
752; 1 Elliott on Railroads, sec. 1388. The last authority says:

“ It is a general rule that, if there is no negligence in selecting the 
surgeon, physician, or other attendants, those who furnish them, or 
those who maintain and furnish the hospital accommodations out of 
charity and not for profit, are not liable for the malpractice or negli
gence of the physician or attendants.”

Thus the author negatively admits the liability where, as in this 
case, the declaration alleges a contract for such employment for hire 
and reward. Railroad Co. v. Artist, 60 Fed. 365, 9 C. C. A. 14, 23 
L. R. A. 581, says:

“ I f  one undertakes to treat such patient for the purpose of mak
ing profit thereby, the law implies a contract to treat him carefully 
and skillfully, and holds him; liable for the carelessness of the phy
sician he furnishes.”

Again, 1 Elliott on Railroads, sec. 1389, tells us:
“ I f  a railroad company voluntarily undertakes to care for an in

jured employee who can not help himself, it may be held liable for 
negligence in its own treatment of him, or in knowingly or carelessly 
selecting an incompetent surgeon or physician to treat him ’’—adding : 
“ This is certainly true where it takes him to a hospital which it main
tains with funds deducted from the wages of the injured man and 
other employees, and if there injured by the negligence of an in
competent physician whom the company has negligently selected to 
treat him.”

“An employer who contracts for a consideration to treat employees 
for injuries received by them while in his employ is liable for the
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malpractice of the physician employed,” unless he has used due care 
in his employment. Sawdey v. Railroad Co., 30 Wash. 349, 70 Pac. 
972; Poling v. Railroad Co., 32 Tex. Civ. App. 487, 75 S. W. 69.

E m ployers ’ L ia b il it y — C o m p l a in t  of D efective  C onditions—  
A ssu m ption  of R isk—Dumphrey v. Farr de Bailey Mfg. Go., Court 
of Errors and Appeals of New Jersey (Nov. 18, 1912), 85 Atlantic 
Reporter, page 203.— T h is  w as an action  f o r  in ju ries  resu ltin g  fro m  
the use o f  a c ircu la r  saw. D u m p h rey  h ad  com pla in ed  th at the saw  
cou ld  n o t  b e  used, as it  w as n o t set so  as t o  m ake a sufficient opening! 
to  clear the w ood  that w as be in g  sawed. T he forem an  instructed  h im  
to  get som e on e to  set i t  f o r  h im , p rom isin g  to  have the saw s fixed  
on  S atu rday  a fternoon . T h e  saw w as set, and  its  use w as con tin u ed  
until, as w as cla im ed b y  the p la in tiff, on  account o f  the saw b in d in g  
in  a board , h is  hand w as th row n  against the saw  and tw o  fingers and  
a thum b w ere cu t off. T h e  low er  cou rt h ad  rendered  ju dgm en t f o r  
the de fen d an t com p an y  on  the g rou n d  that the p la in tiff, w h o  w as an 
experienced  w orkm an, h ad  assum ed the risk  o f  h is em ploym ent and 
that h is  com p la in t as to  de fective  con d ition s  d id  n ot in volve  ques
tions o f  sa fety , bu t o n ly  questions o f  the efficient use o f  the saw. 
T h e  cou rt o f  errors and appeals affirmed this ju dgm en t. A fte r  ex 
p la in in g  th e  nature o f  th e  com pla in t and o f  the processes in vo lved  
in  the setting  o f  a saw  and the results to  be obta ined  b y  such setting, 
J u d g e  W h ite , speak ing f o r  the cou rt, s a id :

We think, therefore, from the clearly understood meaning of the 
language used in this complaint and promise that it affirmatively ap
pears that neither the servant nor the employer contemplated any
thing other than the effect upon the quality and quantity of the work 
to be produced, and that such a thing as a thought of any additional 
personal danger to the servant is expressly negatived by the sub
stance of the complaint.

Mr. Labatt deduced from Tesmer v. Boehm, 58 111. App. 609, and 
Chicago Bridge Co. v. Hayes, 91 111. App. 269, the proposition that 
“ the general rule as to the effect of the promise (to repair, etc.) has 
no application to a case where neither the master nor the servant con
templated any additional danger to the servant in the use of the 
defective instrument, but only improvement in the work done with 
it.” (Labatt, Mast. & Ser. sec. 422, note 8.)

No consideration has been given to the question of whether or not the 
act of 1909 (P. L. p. 114), entitled “An act to extend and regulate 
the liability of employers for injury or death to employees in certain 
cases,” might have any bearing, because it appears that the notice, 
which, by the terms of the act, must be given in order to invoke its 
application, was not given in this case.

2 4 4  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m ployers ’  L ia b il it y  —  C ontribu tory  N egligence —  I n to x ica 
t io n— Burleson v. Morrisville Lumber & Power Go., Supreme Court 
of Vermont (May 5, 1913), 86 Atlantic Reporter, page 71$.—This 
was an action by Guilford Burleson against the company named to
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recover damages for injuries received in May, 1911, while in its em
ployment as a laborer. Judgment was in the plaintiff’s favor in the 
Franklin County court, this action being reversed in the supreme 
court on a hearing on exceptions, judgment being rendered for the 
defendants. The principal point involved was the question of the 
contributory negligence of the workman in entering the mill in an 
intoxicated condition, and it was on this that the decision of the su
preme court rested. Judge Watson, speaking for the court, used in 
part the following language:

The plaintiff alleged in two counts and proved without contradic
tion that on the morning in question, both before and at the time of 
the accident, he was in a state of voluntary intoxication which made 
him unsteady in traveling, but not stupid, nor totally incapacitated 
for the performance of the work assigned him. Indeed, it appears 
that he presented himself for work and worked at the different tasks 
given him before the accident. In view of the law, it is not easy to 
see upon what theory this forms the basis for a right of recovery. 
In Cassedy v. Stockbridge, 21 Yt. 391, an action to recover damages 
for an alleged injury sustained by reason of the insufficiency of a 
highway, the court instructed the jury, among other things, that if the 
plaintiff, at the time of the accident, was so intoxicated as to be in
capable of managing and conducting himself and his team with or
dinary care and prudence, then he could not be said to be in the use 
of ordinary care; and if this want of ordinary care produced, or 
contributed in the slightest degree to produce, the injury complained 
of, he was not entitled to recover. The charge on this point was held 
to be unexceptionable, and all that the defendant could claim. The 
law is well settled in other jurisdictions* and we think the true rule 
is well stated by the highest court of New Jersey, 64 that voluntary 
drunkenness does not relieve a drunken man from the degree of care 
required of a sober man in the same circumstances; and, if his drunk
enness renders him incapable of exercising such care, then he con
tributes to any injury thereby sustained, and bars recovery for an
other’s negligence.” Bageard v. Consolidated Traction Co. 64 1ST. J. 
Law, 316, 45 Atl. 620.

And concluded:
The disposition of this question being determinative of the case, 

the application of the fellow-servant doctrine need not be considered.
Judgment reversed  ̂ and judgment for the defendant to recover its 

costs.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 4 5

E m ployers ’ L ia b il it y — D amages— A ccord an d  S atisfactio n—  
P erform ance— R escission  of C ontract— Schwartzfager v. Pitts
burgh, H ., B. dc N. C. Ry. Co., Supreme Court of Pennsylvania (Jan. 6,
1913) ,85 Atlantic Reporter, page 1115.— The p la in tiff sued the com 
pan y  nam ed in  the court o f  com m on  pleas o f  L aw ren ce  C oun ty  to  
recover dam ages fo r  in juries received  by  h im  on F ebruary  20, 1910. 
The lia b ility  o f  the com pan y w as n ot denied, but it  set up as a defense 
a settlem ent and release obtained fro m  the p la in tiff on  the day  a fter
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his injury. The release was conditioned on an agreement by the 
company to pay hospital and doctor’s bills and wages until the 
injured man should recover sufficiently to resume work. A cash 
payment was made, and subsequently hospital expenses and doctor’s 
bills were settled for. The company failed, however, to fulfill its 
promise to pay wages, and after repeated demands the plaintiff gave 
notice that he had rescinded the contract, tendered the amount 
advanced, and requested a statement of the company’s payments to 
the hospital and doctors on his account. On the suit brought plain
tiff secured a verdict in the amount of $5,000. The company moved 
for a judgment notwithstanding the verdict, and on a refusal of this 
appealed. The supreme court affirmed the judgment of the court 
below, on the ground that the contract of release had not been kept 
by the company, since the payment of wages was an essential element 
in securing plaintiff to sign a release. On this point Judge Potter, 
speaking for the court, said:

The governing principle here involved is thus broadly stated in 
1 Cyc. 315: “Accord and part performance do not constitute a satis
faction. It is merely executory so long as by its terms something % 
remains to be done in the future.” And again on page 336: “A mere 
accord, which is not followed by execution and satisfaction, is, as a 
general rule, no bar to an action on the original obligation. This 
rule, however, presupposes that the agreement of the creditor is to 
accept the performance of the debtor’s promise or agreement, and not 
the promise or agreement itself.” The circumstances of this case 
indicate, we think, that the plaintiff looked chiefly to the perform
ance of the agreement to pay him wages; that it was this which he 
agreed to accept in satisfaction of the preexisting obligation. The 
agreement, fairly construed, must be regarded as requiring perform
ance of the promise.

In our view, the part performance of the agreement in this case did 
not constitute a satisfaction. The agreement was executory, because, 
under it, something remained to be done in the future—the payment 
of wages—and in this particular the agreement was never carried out. 
Part performance did not constitute satisfaction, and the preexisting 
obligation was, not discharged.

2 4 6  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m ployers ’ L ia b il it y — D u t y  to  I nstruct— F ellow  S ervice—  
Seward et al. v. Kaw Valley lee and, Cold Storage Co., Supreme Court 
of Kansas (Apr. 12,1918), 131 Pcocifie Reporter, page 568.—This was 
mi action by the parents of Dennis F. Seward to recover damages for 
his death. Young Seward was 16 years of age, of good intelligence, but 
without experience with machinery. He was employed as an oiler 
and to assist the engineer in the ice plant of the company. The engine 
had a 12-foot flywheel, connected with which was a device operated by 
a lever for the purpose of starting the wheel when it stopped on a 
dead center. On the day of the accident the engine stopped on a 
dead center, and the engineer told the boy to start it with the lever.
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To assist in starting, steam was turned on, and as the wheel began to 
revolve, the engineer directed him to throw the lever back into place. 
After he had made several attempts to do so, the lever caught in 
the moving wheel, and struck the boy, inflicting fatal injuries. He 
had never before used the lever or seen it used, and had received no 
specific instructions or warnings connected with its use. Verdict was 
for the defendant company on a peremptory instruction in the dis
trict court of Shawnee County, but an order was secured granting a 
new trial, whereupon the company appealed. The supreme court 
affirmed the order granting a new trial, Judge Mason, who delivered 
the opinion, saying:

We think the evidence, while, of course, open to other interpreta
tions, would support these conclusions: The defendant, in the exercise 
of reasonable prudence, could have anticipated, and therefore ought 
to have anticipated, that the boy, not realizing the effect of getting 
the point of the lever caught in the cogs while the drivewheel was in 
motion, might attempt to restore it to place after steam had been 
turned on, without taking thought for his own protection, and that, 
unless he were instructed and warned, the very thing might happen 
that unfortunately did happen in this case. I f  such instruction and 
warning had been given, the injury would not have happened. I f  
these facts are regarded as established, it follows that the defendant 
owed the boy a duty to so instruct and warn him, and that the proxi
mate cause of his death was the failure to perform this duty. Such a 
duty is nondelegable, and the employer is liable for the results of neg
lecting it, irrespective of any question of fellow service. (26 Cyc. 
1167.)

As to the contention of the company that the injury was due to the 
conduct of the engineer, who was a fellow servant, Judge Mason said 
further:

It does not conclusively appear that it was negligence for the engi
neer to turn on steam when he did. True it is so alleged in the peti
tion, but only in connection with the allegation of negligence in fail
ing to give the instruction and warning. I f  it was negligence for the 
defendant to fail to instruct and warn, and if the injury was the direct 
result of this omission (and we hold that the evidence warrants these 
conclusions), its liability is not affected by the fact that a contributing 
cause of the injury may have been the negligent act of the engineer, 
a fellow employee, in turning on the steam. “ I f  an injury result to a 
servant from the concurring negligence of his master and a fellow 
servant, the master will be liable.” Schwarzschild v. Drysdale, 67 
Kan. 119, 76 Pac. 441.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 4 7

E m ployers ’ L ia b il it y — E m p l o y m e n t  of C h ild ren— N egligence—  
P ro xim a te  Cause of I n ju rie s— Coughlin v. Blaul, Court of Appeals 
of Maryland (Feb. 15,1913), 87 Atlantic Reporter, page 766.—Thomas 
Coughlin, a child of 11 years of age, lost the fingers of one hand while 
undertaking to clean a meat-chopping machine in the shop of his
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2 4 8  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

employer, Blaul. It appears that his employment was that of a 
delivery boy and wa j without the knowledge or consent of his parents. 
On the 15th of August, 1911, he was instructed by his employer 
to clean a meat grinder which was operated by electricity, and was 
not warned of the danger of an accidental starting of the machine 
by the pressing of the button which would connect it with the cur
rent. He experienced some difficulty in getting the machine apart, 
and another boy employed by the same employer volunteered to 
assist him, and in doing so started the machine and caused the injury 
complained of. The second boy was 13 years of age. Judgment had 
been in favor of the defendant in the circuit court of Allegany 
County, whereupon Coughlin appealed. The court of appeals held 
that the master failed to properly instruct the boy as to the dangers 
and risks of injury to which he was exposed, and which, by reason of 
his youth and inexperience, he did not fully understand or appreciate. 
It held, however, that he was exempt from legal liability by reason of 
the fact that the proximate cause of the injury was the “ thoughtless 
and heedless but well-meaning ” voluntary act of the other boy who 
came to his assistance. On this point Judge Burke, speaking for the 
court, said:

It is a perfectly well-settled principle that to entitle the plaintiff 
to recover in an action of this kind he must show not only that he has 
sustained an injury but that the defendant has been guilty of some 
negligence which produced that particular injury. The negligence 
alleged and the injury sued for must bear the relation of cause and 
effect. The concurrence of both and the nexus between them must 
exist between them to constitute a cause of action. As an injury may 
occur from causes other than the negligence of the parties sued, it is 
obvious that, before a liability on account of that injury can be fas
tened upon a particular individual, it must be shown, or there must 
be evidence tending to show, that he is responsible for it ; that is, that 
he has been guilty of the negligence that produced or occasioned that 
injury. (Benedick v. Potts, 88 Md. 52, 40 Atl. 1067, 41 L. R. A. 478.)

Assuming the defendant to have been guilty of negligence in plac
ing the plaintiff to work upon the machine under the circumstances 
stated, it can hardly be contended that that negligence was the direct 
cause of the injury. The injury to the plaintiff was the direct result 
of the negligent act of Earl Warner, who was not put to work upon 
the machine and who had no duty with respect to it at the time. The 
act of Earl Warner which directly caused the injury was an independ
ent cause for which the master, under the facts, can not be held 
responsible.

Judge Urner dissented from this opinion, concurring fully in the 
conclusion that negligence had been shown in putting the 11-vear-old 
boy at such work without instruction, but maintaining that the case 
“ should have been left to the jury to determine upon the evidence 
whether the negligence of the other child servant of the defendant
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was an independent or merely a concurrent cause of the injury.” He 
also submitted that “ I f  the declaration did not correctly describe the 
negligence disclosed in the proof, the plaintiff should have oppor
tunity to amend the declaration, and not to be cut off by a conclusive 
judgment.”

E m p lo y e rs ’ L ia b i l i t y — I n d u s t r ia l  P o l i c e — W i l l f u l  I n ju r ie s  
t o  E m p lo y e e — D am ages— Kusnir v. Pressed Steel Gar Company, 
United States District Court, Southern District of New York, (Dec. 
31, 1912), 201 Federal Reporter, page IJfi.—This was a hearing on 
a motion to set aside a verdict of $8,500 damages recovered by the 
plaintiff as being against the evidence and as excessive, and for a 
new trial. The motion was denied. Judge Hay, who delivered the 
opinion of the court, set forth the essential facts in the following 
language:

The defendant was and is a corporation of the State of Pennsyl
vania, engaged in manufacturing pressed steel cars, and had an ex
tensive plant and employed hundreds of men. There was evidence 
tending to show, and which justified a finding, that April 18, 1910, 
one of the men in defendant’s employment had been discharged; 
that there was disaffection in the department to which he belonged, 
and in which Kusnir was employed; that there had been some talk 
of a strike, and that defendant had some reason to apprehend one, 
and had determined to send the men home that morning without 
letting them go to work as the best means of averting trouble. In 
anticipation of some possible disorder, Smith, as ,an armed watch
man in the employment of the defendant, was there at its instance 
and pursuant to such employment to act in its behalf, if occasion 
demanded. On the morning of the 18th, the men came to the number 
of several hundred, Kusnir being one, and after having taken their 
tools, but before going to work, were ordered home. They were en
titled to a reasonable time in which to depart, and it was, of course, 
the duty of these men to depart in a quiet and an orderly manner, 
doing no violence. Smith, as stated, was there armed at the instance 
of the defendant, and as its employee and servant, to aid, if neces
sary, in keeping order and in protecting the property of the defend
ant. As a duly commissioned police officer of the State he unques- 
tionabty had the right, and it was his duty, if he saw a crime being 
committed, even there to apprehend the offender, even without 
process.

It was in evidence that Kusnir was leaving peaceably, without 
disorder, but that the watchman, Smith, was in an altercation with 
another workman, and that to avoid danger and injury Kusnir 
dodged under a table, and while under it was injured by being beaten 
and shot though offering no resistance. The bone of the arm was 
shattered and had not properly healed at the time of the trial. 
Smith’s testimony disputed this and gave a different account of
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2 5 0 BULLETIN OF THE BUREAU OF LABOR STATISTICS.

Kusnir’s action and of the shooting. Having made these statements 
Judge Ray said:

Kusnir was taken to the hospital the same day, and while there 
and on the same day Smith swore out a warrant against him for 
felonious assault. He was not tried until the following October, 
when he was found guilty and sentenced to pay a fine of $500 and 
to be imprisoned for three wears. He was paroled, however, and not 
imprisoned. On the trial, if not before, the defendant here, Pressed 
Steel Co., was represented by its private counsel, who took part 
in the prosecution. The plaintiff claims he employed no counsel. 
Smith is a large, heavy man, and Kusnir is a slight, small man. 
Smith was armed; Kusnir was unarmed. On this trial the defendant 
called several witnesses, who claimed to have seen what occurred at 
the time Kusnir was shot. Their evidence was conflicting, and con
tradictory of each other and of Smith, in some important respects. 
The evidence presented a square question of fact as to what occurred 
April 18, 1910, and as to the motives and influences which impelled 
Smithy this employee of the defendant, to charge Kusnir with a 
deadly assault with intent to murder, and the defendant here to 
employ its private counsel in the prosecution of Kusnir. I f  the con
tention of Kusnir was correct as to what happened April 18, 1910, 
and the jury found it was, then the assault on him by Smith was 
not excusable or justifiable, but a grossly careless and reckless act, 
for which the defendant was responsible, and the shooting was 
willful and unnecessary.

Was or was not that criminal prosecution for the purpose of put
ting Kusnir in the wrong and discrediting him ? It was for the jury 
to say. The only employee of the defendant who testified on that 
trial in behalf or favor of Kusnir was at once discharged by the de
fendant. The only purpose the defendant claimed for putting the 
record of that proceeding in evidence was to discredit Kusnir on this 
trial, but later excepted to the charge of the court that the verdict 
o f the jury in the criminal case in Pennsylvania was not res ad judicata 
in this case. The defendant here now claims that there was no evi
dence that Smith, in assaulting and shooting Kusnir, was acting 
within the general scope of his employment for the defendant com
pany, and that the fact that he was at the time a police officer of the 
State of Pennsylvania, duly commissioned by the governor of that 
[State, exonerates the defendant here from liability.

Where private parties, even with the consent of the State, employ 
its police officers to represent them, and do special work for them in 
protecting and preserving their property and maintaining order on 
their premises, and such officers are engaged in the performance of 
their duties to their employers, and are acting within the scope of 
their powers and duties, they become and are the servants and em
ployees of such private parties and their representatives, and for 
grossly negligent acts, wantonly, willfully, and unnecessarily com
mitted by them in the line of their duty, and when engaged in the 
performance of such duties, to the injury of others, the master or 
employer is liable. Employers can not escape responsibility for the 
grossly negligent, wanton, and willful acts of persons employed by 
them, and representing them, and paid by them, by employing con
stables, marshals, sheriffs, and peace officers of the State, provided
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such grossly negligent, willful, wanton, and wrongful acts are done 
by such representatives where and while acting within the general 
scope of the authority conferred on them. To establish a rule to the 
contrary would lead to the grossest acts of infamy and outrage, and 
destroy, as it ought, respect for government and courts.

The State would not be liable for such acts, and if the employer— 
that is, the master, who makes the officer his representative for his 
private purposes—is not, because the wrongdoer is a police officer, 
such officer may perform the work he is employed to do in the most 
grossly careless, wanton, and willful manner, fraught with great 
peril to others, and the injured party must look to the wrongdoer, 
usually of no pecuniary responsibility, and not the employer, who 
employed the wrongdoer to do the very acts complained of, but not in 
a wanton, willful, and negligent manner, a mode fraught with peril 
to others. Of course, the employee must be acting in the line of his 
duty to his master, and within the general scope of his authority, 
and represent him in that matter.

Kusnir was not a trespasser. He was rightfully where he was, 
and, as the jury found, doing no wrong. He was on the defendant’s 
property as its employee, and on his way home pursuant to its 
orders. Smith was there, not as a police officer, but as the employee 
and representative of defendant, and was, the jury found, at the time 
engaged in the performance of his duties to the defendant pursuant 
to such employment and acting within the general scope of his em
ployment. The jury was instructed in plain and unequivocal terms 
that for all acts done by Smith as a police officer the defendant was 
not liable, and were repeatedly told that it was for them to determine 
whether Smith, when he shot Kusnir, was acting within the general 
scope of his employment and authority from the defendant com
pany, and also that the plaintiff could not recover unless they found 
that Smith was acting within the general scope of his employment, 
and in the discharge of his duty to the company pursuant to his 
employment, when he shot Kusnir, and it was also left to the jury 
to determine what Smith’s employment and duty to his employer 
was.

The claim was made that the question of liability had been 
determined by the judgment of the court referred to in the matter 
of felonious assault. As to this Judge Ray said:

As to the defense of res ad judicata by virtue of the criminal prose
cution. I f  A. sues B. for assault and battery, but B. was beforehand, 
and swore out a warrant for A., and obtained a verdict in the crimi- 

1 nal case, in which the people or the government was complainant, that 
; A. assaulted B. in that transaction, and a judgment is pronounced 
( accordingly, is this res adjudicata between A. and B. in the civil case 
j for assault and battery ? The parties are not the same, and B. could 
not change the rule by employing counsel to prosecute the criminal 

{ case. Again, there is no privity, and the purpose of the proceedings 
’ are different. But the rule is settled that:

“A  judgment in a criminal prosecution constitutes no bar or estop
pel in a civil action based upon the same acts or transactions, and 
conversely of a judgment in a civil action sought to be given in evi
dence in a criminal prosecution.” 24 Cyc. 831.
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The opinion concludes:
It is clear on the record that the verdict was not contrary to the 

weight of evidence, or unsupported thereby. The jury saw and heard 
the witnesses, and judged of their fairness and honesty. They saw; 
and heard Kusnir and Smith. There were no appeals to passion or 
prejudice. The amount of the verdict is large, but I  do not think it 
excessive. At the time of the transaction in question Kusnir was 32 
years of age. He had worked for the defendant company several 
years. He was earning from $15 to $17.50 per week, or at least $780 
per year. It was a self-evident fact on the trial that the arm was then 
useless for labor. There was a difference of opinion as to improvement 
and recovery. It was for the jury to determine the extent and prob
able duration of the disability. Courts should be slow to interfere 
with the verdicts of juries in these matters, and in attempting to reg
ulate them to suit their own notions. It is presumed the plaintiff will 
earn something, but how much is speculative and conjectural. I f  not 
disabled, he would have earned $1,500 or over in the two years pre
ceding the trial, and! considering his probable duration of life, and the 
reasonably probable continuation and extent of his disability, and his 
earning capacity before and since the shooting, I think the verdict not 
excessive, at least to an extent that will justify the court in interfering 
with the verdict.

2 5 2  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m ployers ’ L ia b il it y — I n j u r y  to S in g le  E y e— C omplete  L oss 
of V isio n— M easure of D am ages—Drake v. Industrial Works, 
Supreme Court of Michigan ’(Apr. 8, 1913), 11±0 North/western Re
porter, page 933.—Herbert Drake sued the company named for in
juries received while in its employment. Judgment was granted the 
defendant company on a directed verdict in the circuit court of Bay 
County, and the plaintiff brought error. On this hearing the supreme 
court of the State ruled that certain evidence had been improperly 
excluded, and reversed the judgment of the court below, granting a 
new trial. There were various points considered, but the principal 
one relates to the offer of the plaintiff to submit evidence that he 
had no power of vision in his right eye, owing to a congenital defect; 
that the injury which he had suffered, and for which action was 
brought, deprived him of the sight of his left eye to such an extent 
that his total power of vision was practically destroyed, the claimant 
saying: “ This offer of proof is made for the sole purpose of showing 
the damages sustained by him by reason of the injury to his left eye, 
no claim being made for an injury to his right eye; it being the con
tention of the plaintiff that this proof should be received under 
instructions which will confine a right of recovery to the damages 
springing from the injury to his left eye.” The offer to submit such 
testimony was refused, which was assigned as error. The supreme 
court held that it was error to refuse to consider the testimony offered, 
and for this and other reasons the judgment of. the court below was
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reversed. The opinion of the court on this particular point, as deliv
ered by Judge Bird, is as follows:

This offer presents a somewhat novel question, but I am persuaded 
that the proffered testimony was competent, and should have been 
received. It is, of course, clear that no recovery could be had for 
the loss of the right eye; but plaintiff was entitled to recover that of 
which he had been deprived as the direct and natural consequence of 
the injury to his left eye (Huizega v. Cutler, etc., Co., 51 Mich. 272, 
16 N. W. 643), and one of the consequences was his lessened ability to 
labor. If, with the aid of only one eye, he was able to labor and earn 
a living before the injury, and he has been deprived of that abiiity 
by the wrongful act of the defendant, he is entitled to recover for 
such loss. To measure this loss it is competent to compare the man 

. before the injury with the man after the injury. If, by reason of 
ill health or defect, he was able to labor only half of the time before 
the injury, his loss would be only half of what it would be had he 
been well, sound, and; able to work all of the time.

The point is made'by defendant that “ if such evidence were ad
mitted the average juror would be disposed  ̂ to assess damages 
for the loss of two eyes instead of one.” Plaintiff’s legal right must 
not be measured by our fears of what the jury will do. We must 
assume that the jury will do its duty and follow the instructions 
given them by the trial court. The fact that it would be difficult for 
a jury to separate the damages occasioned by defendant from those 
arising by reason of a natural defect, and the fear that jurors might 
allow their sympathies to influence their verdict, furnish no adequate 
reason for making an exception to the general rule of damages usually 
applied in such cases. We are of the opinion that the testimony 
should have been received. (Baker v. Hagey, 177 Pa. 128, 35 Atl. 705, 
55 Am. St. Rep. 712.)

E m ployers ’ L a b il it y  —  R ailroad  C om pan ies  —  A ssu m ptio n  of 
R is k —Connelley v. Pennsylvania Railroad Company, United States 
Circuit Court of Appeals, Third Circuit (Dec. 2, 1912), 201 Federal 
Reporter, page 5\—Ellen Connelley sued the company named to re
cover damages for the death of her husband, alleged to be due to its 
negligence while he was acting as a trackwalker in November, 1910. 
between Broad Street and West Philadelphia. Stations, Philadelphia. 
Judgment had been in her favor in the District Court of the United 
States for the Eastern District of Pennsylvania, and the case was be
fore this court on error. The judgment of the court below was re
versed and instructions given to enter judgment for the company. 
Connelley and his fellow workman were experienced men whose duty 
it was to keep up minor repairs in the tracks, crossovers, etc., on a 
section of the company’s road where there was constant passage of 
trains. The men worked together for their better safety, so* that one 
might be on the lookout while the other was employed. On the morn
ing of the accident causing Connelley’s death the weather was damp
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and misty  ̂and Connelley undertook to tighten a bolt at a point where 
he was enveloped by steam and smoke blowing from a standing 
engine. His fellow workman, Rowan, testified that he spoke of the 
amount of steam and that they “ had better move to one side;” that 
Connelley said he had nearly finished the work, and that he under
took to complete it, but was killed within a minute or two afterwards.

Judge Buffington, speaking for the court of appeals, set forth the 
conclusions of the court that the injured man had assumed the risks 
so that no recovery could be had. The opinion in part is as follows:

It is an obvious fact that many occupations, as for example a 
powder mill operator, a structural ironworker, a driver, a blaster, a 
trackwalker, necessarily subject those who follow them to great 
dangers. When, therefore, a man contracts for such employment, he 
knows and takes on himself the risks and dangers incident to such 
dangerous work. His assumption of those obvious and unavoidable 
risks is in the very nature of things part of his employment. It fol
lows, therefore  ̂that the employer violates no legal duty to the em
ployee in failing to protect him from dangers which can not be 
escaped by anyone doing such work. (Narramore v. Cleveland, C., 
C. & St. L. Ry. Co., 96 Fed. 298, 37 C. C. A. 499.)

It is obvious that even where a railroad operates its trains, and 
moves its switch drafts in a proper and careful manner, trackwalkers 
and repairmen are necessarily subjected to great risks. Their very 
occupation is one of constant peril. Indeed, it follows from the 
nature of such employment that the duty of self-preservation has to 
rest on them, for no adequate protection, other than self-protection, 
can be afforded them. And such has been the reasonable holding of 
the law. [Cases cited.]

Indeed, in thus making self-protection the substantial safeguard 
of trackwalkers and sectionmen, the law is reasonable and just, for 
no other dependable safeguard can be afforded their perilous work in 
the practical operation of railroads. As said in Keefe v. Railway 
Co.; 92 Iowa, 182, 60 N. W. 503, 54 Am. St. Rep. 542, “ These rules 
are founded upon the necessities of the business of operating rail
ways,”  and in Rosney v. Erie R. Co., 135 Fed. 311, 68 C. C. A. 155:

“An elaborate system of signals by ringing bells, sounding whistles, 
swinging lanterns, and waving flags, designed to cover the erratic 
movements of switching engines and extra freight trains, would quite 
likely have tended to complicate and confuse the situation.”

This rule has the uniform support of courts in all sections of the 
country. (Morris v. Boston & M. R. R., 184 Mass. 368, 68 NE. 680; 
Bancroft v. Boston & M. R. R., 67 N. II. 466, 30 Atl. 409; Railroad 
Co. v. Hester, 64 Tex. 401; Carlson v. Cincinnati, S. & M. R. Co., 120 
Mich. 481. 79 N. W. 688; Pennsylvania R. R. Co. v Wachter, 60 
Md. 395.)

E m ployers ’ L ia b il it y — R ailroad  Co m pan ies— I n spection— A s
su m pt io n  of R is k —Canadian Northern Railway Company v. Senshe, 
United States Circuit Court of Appeals, Eighth Circuit (Dec.
1912), 201 Federal Reporter, page 637.—The plaintiff in this case
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was a switchman employed by the company named, and sustained in
juries by falling when ascending a car, by reason of the fact that 
the screws which fastened the handhold on the roof pulled out. 
Judgment was in his favor in the Circuit Court for the District of 
Minnesota, and the case was carried to the court of appeals on a 
writ of error. In this court the judgment of the court below was 
reversed and the case remanded for a new trial. It was found when 
the screws pulled out that “ the holes were rusty and enlarged ” so 
that the screws had no hold upon the wood. There was no external 
indication of the condition either of crack or decay, or of any impres
sion that the handholds had been loose before the accident. The 
method of inspection required the inspector to go upon the roof of 
the car to examine the handholds  ̂ running boards, and brakes. It 
was testified that the inspector went further, using a claw hammer 
with which he tested the security of the handholds on the roofs by 
placing the hook or claw of the hammer under the hold and pulling 
it up. On the showing of inspection as thus set forth, the company 
moved for a peremptory instruction for a verdict in its favor, the 
denial of which was assigned as error. Certain charges were also 
asked for, which are set forth in the following quotation from the 
opinion of the court which was delivered by Judge Sanborn:

The defendant requested the court to charge the jury that they 
were not permitted to erect in their own minds any particular stand
ard or grade, or decide any particular methods of doing business, 
to be negligent, unless the evidence in the case convinced their minds 
that the method adopted by the defendant was such a method as a 
railway company exercising ordinary care and prudence in that re
spect would not have adopted and practiced under the circumstances, 
and that all the defendant was required to do in the inspection of 
the car was to use ordinary and usual care, such as is used by railway 
companies in the general transaction of their business in that respect. 
The court denied these requests, and instructed the jury that they 
should consider all the facts and circumstances in the case, the danger 
to employees from the use of cars and handholds, and their effect 
upon human life and action, should then say upon their oaths what 
reasonable inspection of the car required, and, having fixed that 
standard, should render a verdict for the defendant if the inspection 
made measured up to that standard, and for the plaintiff if it did 
not.

The rule of the courts as to the nature of inspection required 
was then discussed, and a number of cases cited, following which 
Judge Sanborn said:

These authorities, and a multitude more, sustain the established 
rule that the standard of ordinary or reasonable care is that degree 
of care (1) which ordinarily prudent persons, (2) engaged in the 
same kind of business, (3) usually exercise under similar circum
stances. It is plain that the care which extraordinarily cautious or
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unusually careless persons use would not be a correct standard. Nor 
would the care which prudent persons engaged in other kinds of 
business would use be the true standard. The care a farmer or mer
chant would deem proper, in the absence of evidence to guide him, 
and would use in running an engine, or building a bridge, would be 
no criterion of the ordinary care exercised by persons customarily 
engaged in those occupations. Nor would the degree of care that 
prudent persons use or would use under different circumstances fur
nish a just criterion of ordinary care under the circumstances of a 
given case. ~

Moreover, this rule that ordinary care, and hence ordinary inspec
tion, is that degree of care and of inspection which ordinarily prudent 
railroad companies, their officers and employees engaged in the same 
kind of business commonly use under similar circumstances, is also 
the logical and unavoidable result of the reason of the case. The rule 
that requires reasonable inspection is a corollary of the general rule 
that it is the duty of a railroad company to use ordinary care to 
furnish, and ordinary care to keep in repair, reasonably safe cars, 
rails, engines, and other parts of the great machine which its 
railroad and equipment constitute. In the absence of proof to the 
contrary, the legal presumption always is that each railroad com
pany, its officers and employees, are faithfully discharging this duty. 
This presumption is but an application of the universal principle 
which underlies all civilized government and conditions the enforce
ment of all rights and the administration of all remedies that all 
men are presumed to obey the laws, and to discharge their legal, 
moral, and social duties until the contrary is proved. (Cole v. Ger
man Saving & Loan Society, 124 Fed. 113,59 C. C. A. 593.) Railroad 
companies, their officers and employees, are not exempt from this 
principle. The presumption in the case at bar, therefore, was in the 
first instance that the defendant inspected this car with ordinary, and 
hence with reasonable, care, and the burden was upon the plaintiff 
to prove that it failed to do so. When the degree of care which the 
railroad company actually exercised had been proved and the ques
tion arose whether or not this was ordinary or reasonable care, the 
legal presumption still prevailed that other railroad companies, their 
officers, and employees commonly exercised ordinary care in making 
such inspections, and the uncontradicted evidence ox their customary 
method of making these inspections under like circumstances neces
sarily established* in the absence of countervailing evidence, the 
true standard of ordinary care by which the inspection made by the 
defendant must be measured.

The testimony of the inspector having been uncontradicted, and 
the nature of the inspection having been such as to go beyond the 
customary rule of visual inspection, the opinion concluded:

And there is no escape from the conclusion that the plaintiff be
low failed to produce any substantial evidence of the negligence of 
the company and the court should have instructed the jury to return 
a verdict in its favor. The judgment below must therefore be re
versed, and the case must be remanded to the trial court, with in
structions to grant a new trial.

2 5 6  BULLETIN OF THE BUREAU OF LABOR STATISTICS.
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E m ployers ’ L ia b il it y — R ailroad  C o m pan ies— I nspection— A s
su m ptio n  of R is k —Yazoo & Mississippi Valley Railway Company v. 
Long, United States Circuit Court of Appeals, Sixth Circuit, (Jan. 7, 
1913), 201 Federal Reporter, page 881.—J. J. L o n g  sued in  the C ir 
cu it C ou rt o f  the U n ited  States f o r  the W estern  D istrict o f  Tennessee 
to  recover dam ages fo r  in juries received  b y  h im  w h ile  in  the em 
p loym en t o f  the com pan y nam ed as brakem an. Ju dgm en t was fo r  
the p la in tiff in  th is court, w hereupon  the com pan y sued ou t a w rit 
o f  error, b r in g in g  the case to  the cou rt o f  appeals, w here the ju d g 
m ent o f  the cou rt below  w as affirmed. T h e  in ju ry  com pla ined  o f  
was due to the fact, as was alleged, that w hen attem ptin g  to clim b to  
the top  o f  a stand ing fre ig h t car the h andh old  or grab  iron  w hich  
shou ld  have been on  top  o f  the ca r  w as m issing, causing h im  to  strike 
against the h andh old  on  the side o f  the car, fro m  w h ich  he suffered 
perm anent in juries. I t  appeared that the m ethod  o f  inspection  
em p loyed  b y  th is com pany d id  n o t require inspectors to  g o  on  top  
o f  the cars to  inspect them , and  that the fa c t  that a h andh old  was 
m issing at the p o in t w here L o n g ’s in ju ry  was caused cou ld  n ot 
easily  be observed fro m  the grou nd . L o n g  h im se lf seems to  have 
know n that the car inspectors d id  n ot regard  it  as th e ir  du ty  to  g o  
on  top  o f  the cars, and on th is evidence the com pan y  contended that 
he had  assumed the risks in ciden t to  its m ethod o f  inspection , and 
asked th at the ju d g e  direct a verd ict accord in gly . T h is  w as refused, 
and the ju d g e  w as then asked to  instruct that i f  the com pany had  a 
m ethod o f  car inspection  w h ich  d id  n ot include the inspection  o f  
the g ra b  irons on  the ro o f, and  th is m ethod  o f  in spection  was know n  
to the p la in tiff he assumed the risk  and cou ld  n ot recover b y  reason 
o f  the com pan y ’s fa ilu re  to inspect the r o o f  grab  irons. T h is  a lso was 
refused , and it was fo r  these refusals that the w rit  o f  error was 
sued out.

The view taken by the court of appeals is set forth in the following 
quotations from its opinion as delivered by Judge Knappen:

We think these requests were properly refused. We are unable to 
agree with defendant’s contention that this case falls within the rule 
that an employee by entering and continuing in the employment 
assumes the risks arising from methods of work which he knows, or 
by the exercise of reasonable care should have known, to be dan
gerous. The case here presented does not involve the method of 
carrying on the work in which the employee is engaged, but the ex
ercise of care by the employer in the performance of his duty to 
furnish the employee reasonably safe appliances or a reasonably 
safe place with or in which to work. The object of an inspection is 
to ascertain the actual existence of dangerous conditions, as pre
liminary to their removal.

Defendant primarily owed plaintiff the duty of using due care, 
by way of reasonable inspection, to discover whether the handholds
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were in safe condition; and it is elemental that plaintiff had the 
right to presume that defendant would make a reasonably sufficient 
inspection of the car.

The question whether the inspection actually made was in fact 
reasonably sufficient would ordinarily be one of fact for the jury, 
(Felton v. Bullard, 94 Fed. 781, 37 C. CL A. 1.) Whether or not 
plaintiff’s knowledge that the method of inspection regularly used 
by defendant was insufficient to disclose all defects reasonably ascer
tainable called upon him to exercise greater care in looking out for 
his own safety, the contention that he thereby assumed all risks re
sulting from an insufficient inspection, and absolutely relieved de
fendant therefrom, is, we think, contrary to reason and unsupported 
by authority. The effect of such contention would be to impose 
pro tanto upon the employee the otherwise nondelegable duty of the 
employer. Defendant relies principally upon Texas & Pacific Ry. 
Co. v. Archibald, 170 U. S. 665, on page 672, 18 Sup. Ct. 777, on

}>age 779, 42 L. Ed. 1188. But in our opinion this case not only 
ends no support to defendant’s contention, but in its language and 
reasoning is opposed thereto. Mr. Justice White there said that:

“ No reason can be found for and no authority exists to support 
the contention that an employee, either from his knowledge of the 
employer’s method of business or from a failure to use ordinary care 
to ascertain such methods, subjects himself to the risks of appliances 
being furnished, which contain defects that might have been discov
ered by reasonable inspection. * * * The employee is not com
pelled to pass judgment on the employer’s methods of business or to 
conclude as to their adequacy. He has a right to assume that the 
employer will use reasonable care to make the appliances safe and to 
deal with those furnished, relying on this fact, subject, of course, to 
the exception which we have already stated, by which where an ap
pliance is furnished an employee in which there exists a defect 
known to him or plainly observable by him, he can not recover for 
an injury caused by such defective appliance, if, with the knowledge 
above stated, he negligently continues to use it.”

It is urged that verdict should have been directed for defendant 
on the ground that plaintiff was conclusively shown to have been 
negligent in climbing upon the car without first ascertaining whether 
it had a roof grab iron. This proposition needs little discussion. 
The question of plaintiff’s negligence was clearly for the jury, in 
view of his testimony that the car had no bad order card or any indi
cation that it was out of order, and that the grab iron, if there, would 
not have been visible to him when up the side of the car.

E m ployers ’ L ia b il it y — R elation  of E m ployer  a n d  E m ployee—  
C ontract  w it h  L abor O rg an iza tio n— S afe  P lace  to  W ork—  
Jewell v. Sturges et al., Supreme Court of Missouri (Nov. H, 1912),
151 Southwestern Reporter, page 966.—This case was before the 
supreme court for the second time, having been previously heard 
under the title Jewell v. Kansas City Bolt & Nut Co. et al., 231 Mo. 
176, 132 S. W . 703. (See Bui. No. 93, p 661.) Jesse Jewell was a 
catcher in a rolling mill of the company named, and was in Decem
ber, 1902, injured by reason, as was alleged, of the company’s negli
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gence in furnishing a safe place to work. On the first trial judgment 
was for the defendant on a peremptory instruction, and on a new 
trial being granted the company appealed to the supreme court of the 
State, which affirmed the order granting a new trial. On this trial 
verdict was for the plaintiff in the amount of $18,000, which was 
reduced by a remittitur of $3,000, and judgment was entered for 
$15,000 as against the Kansas City Bolt & Nut Co. The company 
again appealed, bringing the case before the supreme court, in which 
the judgment of the court below was affirmed, subject to a remittitur 
of $5,000, which was accepted, and judgment was entered against the 
company for $10,000. The plaintiff Jewell was a catcher behind one 
set of rollers, his duty being to return the bars of heated iron after 
they came through it so that they would pass through another adja
cent thereto. The heated bars or rods passed around a spindle 

*. which was standing on the floor, in lieu of an iron post securely fixed, 
and by reason o f a rod becoming caught, the spindle was upset and 

' Jewell’s leg was caught, burnt, bruised, and so injured as to necessi
tate amputation of his foot. The principal contention on this hear
ing was as to the contract of employment under which Jewell worked, 
the company contending that he was the employee of one Sturges, an 
alleged independent contractor. This contention was offered in the 
previous hearing, but the contract was not before the court, nor had 
it been submitted to the jury in the form in which it was presented 
at this time. The contract in question was between the defendant 
company and Blue Valley Lodge No. 2 of the National Amalgamated 
Association of Iron, Steel & Tin Workers, and fixed scales of wages, 
hours of labor, and conditions of employment generally. One pro
vision of the contract was as follows:

“ The rollers, heaters, roughers and catchers shall each be paid by 
the company. It is understood, however, that this arrangement shall 
in no way detract from the authority of the roller in controlling all 
hands on mill, including hiring and discharging, and, as heretofore, 
the roller shall be held responsible for the work done.”

Sturges, the codefendant in the case, was head roller, and employed 
Jewell to work in the mill after consultation with its superintendent. 
Jewell was a member of the association, but was not sure whether 
he was a member of the local lodge at the time or not, as he had 
formerly worked in Chicago and did not recall as to where his card 
was at the time. Judge Woodson, who delivered the opinion of the 
court, took up first the company’s contention as to the relation of 
employer and employee. As to this he said:

In other words, the appellant insists that the Blue Valley Lodge 
No. 2 of the National Amalgamated Association of Iron, Steel & Tin 
Workers, and Benjamin Sturges, the head roller, were, at the time 
of the injury, independent contractors, and that the respondent was
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an employee of it, and not of appellant, and consequently the relation 
of master and servant at said time did not exist between the appel
lant and the respondent, and for that reason the former was not liable 
to the latter for the injuries sustained by him.

Conceding without deciding the question that the contract means 
what counsel for appellant contends, namely, that the Blue Valley 
No. 2 Lodge of the National Amalgamated Association of Iron, 
Steel & Tin Workers, was an independent contractor for the produc
tion of the rods, bolts, and nuts mentioned in said contract, and that 
respondent was employed by and was working for the latter, and not 
for the former, at the time of his injury, nevertheless the trial court, 
under the evidence, properly refused said instruction for the reason 
that the uncontradicted evidence shows that the appellant company 
owned the entire plant, including the roller mill in question, fur
nished the place where the respondent worked, that it furnished the 
machinists to make the repairs, and that it was its duty to keep the 
place and the instrumentalities with which he worked in repair, and 
that it furnished the engineers, firemen, and all others who were 
necessary to generate the heat and power for the entire plant, the 
mill included. The uncontradicted evidence showed that the direct 
cause of the respondent’s injury was the negligent failure of the 
appellant to furnish the stanchion post mentioned in the evidence, 
and not from any negligence of Sturges or any one whom he 
represented.

On the basis of the evidence as to the responsibility for repairs and 
the condition of the working place, the conclusion was reached that 
there was no liability attaching personally to Sturges, the company 
itself being responsible, the court saying:

But in the case at bar, as before stated, Sturges had no control over 
the place in which, or the instrumentalities with which, he was manu
facturing the bars. And, since it is practically undisputed that 
respondent was injured in consequence of the absence of the post, we 
may drop the question of independent contractor and proceed to thej 
consideration of the question, Was it negligence on the part of the 
company to have failed to furnish and maintain the post in question ?

By reading the contract before set out in the statement of the case, 
it will be seen that it does not materially change the nature of the 
case from what it was when previously here, for the evidence at the 
first trial showed, as it does here, that the appellant retained absolute 
possession and control of the entire plant, the rolling mill included; 
that it furnished the place for and the instrumentalities with which 
Sturges and his employees performed their duties; and that the 
appellant made all necessary repairs of every kind and description 
about the entire plant, the mill included, and also furnished the heat 
and power which was necessary to produce the manufactured articles 
mentioned in said contract. Sturges and those whom he represented, 
if anyone, had nothing to do with, nor was he under any obligation 
to furnish the place where, or the instrumentalities with which, his 
employees did their work; nor was he or they under any legal obliga
tion to keep those matters in repair. The evidence conclusively 
shows that those duties were reserved to the appellant and were not 
imposed by contract or otherwise upon Sturges, except when he 
might be guilty of misfeasance; but in this case the jury found he
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was not guilty of misfeasance, but, bad he been, that fact would not 
have relieved the appellant of liability if its negligence had con
tributed with that of Sturges in producing the injury, much less can 
it escape liability where its negligence, as the evidence shows, was the 
sole cause of the injury.

E m p lo y e rs ’ L ia b i l i t y  —  R e le a s e  —  C o n s id e ra t io n  —  F a i lu r e  t o  
C a re  f o r  I n j u r y —Kennedy v. Spokane, P. <& S. By. Co., Supreme 
Court of Washington (May 6, 1918), 132 Pacific Beporter, page 50.—
B. A. Kennedy had sued the com pan y nam ed to  recover dam ages fo r  
an in ju ry  received w h ile  in  its em ploym ent as a locom otive  hostler. 
In Septem ber, 1909, Kennedy attem pted to  step fr o m  a locom otive, 
and b y  reason  o f  a d e fective  step he fe ll u p on  a p ile  o f  scrap iron , 
rece iv in g  an in ju ry  t o  h is foo t . The in ju ry  d id  n ot seem  to  be serious, 
bu t subsequently becam e so  p a in fu l that he consulted  the com pan y ’s 
ph ysician  at P ortlan d , O reg. At the latter p lace  he w as requested 
to  sign  a release based on  “  consideration  o f  m edical and su rg ica l at
tendance fu rn ish ed  to  m e b y  the Spokane, P ortla n d  & Seattle R a ilw a y  
C om pan y .”  The in ju ries to  the fo o t  resulted fina lly  in  an am putation  
o f  a p ortion , and action  was b rou gh t f o r  dam ages, w ith  the result o f  a 
ju d gm en t fo r  the defen dant com pan y in  the su perior cou rt fo r  
S pok an e C ounty. The p la in tiff Kennedy thereupon  appealed , the 
appeal resu ltin g  in  a reversal o f  the ju d gm en t o f  the cou rt below , 
w ith  orders fo r  a new  tria l. The questions in vo lved  w ere the v a lid ity  
o f  the release, and the cla im  that the seriousness o f  the in ju ry  w as 
caused b y  the p la in tiff ’s n eg lect to  care fo r  the o r ig in a l in ju ry . On 
this p o in t J u d ge  Main, speak ing fo r  the court, s a id :

The first question to be determined is: Did the medical services 
furnished by the defendant’s physician to the plaintiff constitute a 
consideration for the release? It is apparently a fair inference, 
though there is no positive evidence to that effect, that the company’s 
physicians for the services rendered did not expect compensation 
from the appellant therefor; neither did he at the time the services 
were rendered, or thereafter, consider that he was incurring a per
sonal obligation therefor. The release recited that the consideration 
therefor was medical and surgical attention furnished by the Spokane, 
Portland & Seattle Railway Company.

I f  the rendition of these services by the physician and the accept
ance of them by the appellant did not create the relation of debtor 
and creditor between them, then the services would not be a considera
tion for the release. In other words, if they were rendered under 
such circumstances that a recovery could not have been had for them 
in an action against the appellant, then they would be insufficient as 
a consideration.

When negligence is once established, the person or corporation 
being guilty thereof becomes liable for the expenses incurred for 
medical attention and physician’s services. And, on the hypothesis 
that there was negligence which produced the original injury, the 
services of a physician, being an element of legal liability, would not 
be a consideration for the release of damages.
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In the second place, it is urged that the appellant’s condition is 
due to his own neglect of the original injury, and therefore he can 
not recover. But this is an argument which goes to the amount of 
the recovery rather than to the right to recover. And the neglect of 
the appellant, if he did neglect the wound after the injury was 
inflicted, would not support a judgment of dismissal.

E m ployers ’ L ia b il it y  — R elease — D isaffir m a n c e  — Borden v. 
Sandy River and Rangeley Lakes R. Go., Supreme Judicial Court 
of Maine (Mar. 29,1913), 86 Atlantic Reporter, page 242.—Frank E. 
Borden sued the company named on account of injuries received 
while in its employment as a freight handler. The verdict was in 
his favor in the trial court, which was set aside by the appellate 
court after a hearing on exceptions. The injury was received in Octo
ber, 1911, and a voluntary release was signed by the injured man in 
November of the same year, and this release was relied upon by the 
company as barring any recovery in the suit. The release was made 
in due form, and the amount of money agreed upon was paid, but 
it appears that the recovery was not so prompt nor so complete as 
the claimant had expected. In the circumstances the court held, 
Judge Cornish delivering the opinion, that there was nothing that 
would warrant the bringing of an action after the voluntary release 
had been signed. The following quotation indicates the grounds for 
the conclusion reached:

The burden resting upon the plaintiff to escape the legal effect of 
a release such as this is a heavy one. Written documents duly signed 
are not to be lightly disregarded and set aside. Unless fraud exists, 
or such misrepresentations or suppression of truth as amount to fraud, 
or unless the parties are so situated that an unconscionable advantage 
is taken through lack of mental appreciation of the nature of the 
transaction or otherwise, such settlements stand; and they should 
stand. The law favors settlements, and, in the absence of the ele
ments above stated, will enforce them. The fact that subsequent 
recovery is not so rapid as the injured party may have expected 
affords no reason for annulling them. I f  they are entered into freely, 
fairly, and with a full knowledge of their purport, the future must 
take care of itself.

In the case at bar not one of the destructive elements is present.
When the settlement was made, the plaintiff undoubtedly thought 

he would soon recover. The event proved otherwise, either because 
the injury was more serious than he supposed or because he has 
allowed his arm to remain too long unused. But the settlement itself 
was honestly effected on both sides, and must stand.

E m p lo y e rs ’ L ia b i l i t y — S ta tu s  o f  E m p lo y e e  B e in g  C a rr ied  t o  
W o r k — E le v a to r s — F e l l o w  S e rv a n ts— Putnam v. Pacific Monthly 
Co., Supreme Court of Oregon (Mar. 25,1913), 130 Pacific Reporter, 
page 986.—Mabel Putnam received fatal injuries in September, 1910,
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while attempting to step from an elevator in the building of the em
ploying company, her death being due, as was alleged, to the fact 
that the “ elevator operator so unskillfully, negligently, and care
lessly ” operated the elevator as to cause the fatal injuries. The build
ing and the elevator were the property of the employing company, 
and the elevator operator was its employee. Miss Putnam’s place of 
employment was on the fourth floor of the building, and her death 
occurred about ten minutes before the beginning of the workday. 
The liability of the company was decided in the circuit court of 
Multnomah County on the grounds that it was a common carrier and 
the injured employee a passenger, judgment being in favor of the 
plaintiff. The company appealed, the appeal resulting in a reversal 
of the judgment of the court below, with directions to enter a judg
ment of nonsuit. This conclusion was reached on the ground that 
the relations of the parties were those of employer and employee, and 
that the elevator operator was a fellow servant of the injured girl.

Judge Burnett, who delivered the opinion of the court, cited a 
number of conflicting cases on the subject of the relations of em
ployees receiving transportation, and said:

i Many other cases might be cited on this question, and it is impos
sible to reconcile them all to a certain standard; but upon mature 
consideration we deduce this result: If, as part of the compensation 

, to the employee, the carrier agrees to transport the former to and fro 
I between certain points when not engaged in actual service or when the 
1 travel is not closely connected with the employment, the employee
• must be considered a passenger because the carriage is for hire or is 
I in a sense paid for by the work which the employee performs. On 
[ the other hand, if the carriage is merely for the mutual convenience 
of the parties or either of them in connection with the business in 
which the master is engaged, the relation of passenger and carrier 
does not exist between them, although as to the general public the 
employer is a carrier of passengers. In such cases as the latter the 
master is only bound to use ordinary care and prudence in supplying 
carriage for the employee, commensurate, indeed, with the danger to 
be reasonably apprehended, but not the highest degree of care due 
from a common carrier to passengers as such.

In the case in hand the elevator was immediately connected with 
the place of employment as a convenience both to employer and em
ployee. It was a part of the duty of the latter to attend at the place 
to begin work at a stated hour, and, aside from the pleading on that 
subject, the decedent was so manifestly going to her work and her 
presence in the elevator was so immediately connected with her em
ployment that she must be held to be an employee rather than a 
passenger. In her capacity as employee the measure of care due 
from master to servant is not different in this case from any other 
founded on the same relation, and the court was in error in instruct
ing the jury on the basis of passenger and carrier as between the de
fendant and the unfortunate girl.
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Discussing further the status of the parties, the question of fellow 
service with the elevator operator was taken up. In this connection 
the court said:

It appears by the complaint that the elevator in question was used 
and operated by the defendant in connection with its business and 
that the elevator operator and the decedent were both employees of 
the defendant. In Brunell v. S. P. Co., 34 Or. 256,265,56 Pac. 129, 
131, this court, speaking through Mr. Justice Moore, quotes with ap
proval the definition of “ fellow servant ” given by Judge Thompson 
in his work on Negligence (vol. 2, p. 1203), as follows: “ That all who 
serve the same master, work under the same control, derive authority 
and compensation from the same common source, and are engaged in 
the same general business, though it may be in different grades or 
departments of it, are fellow servants who take the risk of each other’s 
negligence.”

The complaint itself discloses all the elements in the definition of 
“ fellow servant ” as given by Judge Thompson and approved by 
this court. It is argued that, because the deceased had nothing to do 
with the operation of the elevator, she was not a fellow servant with 
the elevator man, although they were in the employment of the same 
principal and drew their pay from the same source. The same might 
be said of a brakeman and a fireman on the same railroad train, or 
the man at the wheel, the fireman, and the engineer of a steamboat. 
In either of these cases neither person has anything to do with the 
duties of the other, yet it has often been held and is a rule of com
mon sense that they are fellow servants. The fellow-servant doctrine 
has been established by so many precedents in this State through a 
long series of years that it is now impolitic to disturb it except by 
legislation.

In accordance with the views thus expressed, the judgment was re
versed and the case remanded as stated above.
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E m p lo y e rs ’ L ia b i l i t y  In s u r a n c e — C o n t r a c t  t o  D e fe n d — A p 
p e a ra n ce — D e n y in g  L ia b i l i t y — N o t ic e — Empire State Surety Com
pany v. Pacific National Lumber Company, United States Circuit 
Court of Appeals, Ninth Circuit (Oct. 7 ,1912), 200 Federal Reporter, 
page 224-— T h is  case was b e fore  the cou rt o f  appeals on  error to 
the D istr ict  C ou rt o f  the U n ited  States fo r  the Southern  D iv is ion  o f  
the W estern  D istr ict  o f  W ash in gton . T h e  lum ber com pan y  had sued 
in  the cou rt below  to  recover under a  p o licy  in su rin g  it  against loss 
resu ltin g  fro m  lia b ility  im posed  o n  it by  law  fo r  dam ages on  account 
o f  in ju ries  to  its em ployees. By the term s o f  the contract the surety 
com p a n y  w as to  be notified  o f  a ll accidents and suits and m ight de
fen d . T h e  p o licy  d id  n o t  cover loss suffered due to  in ju ries caused 
b y  the fa ilu re  o f  the lum ber com p an y  to com p ly  w ith  any sa fety  law . 
I n  O ctober, 1909, one A nderson , an em ployee o f  the lu m ber com pan y  
w as in ju red , and the surety com pan y w as notified  o f  the fact. In  
N ovem ber, A n d erson  sued the lum ber com pan y in  the cou rt o f  
P ie rce  C ounty , W ash ., re ly in g  on  th e  fa ilu re  o f  the com pan y  tq
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guard a certain saw and pulley. The case was defended in the name 
of the lumber company though the defense was tendered to the 
surety company. Anderson recovered a judgment for damages, 
whereupon the surety company appealed the case, though in the name 
of the lumber company, and the supreme court of the State in De
cember, 1910, affirmed the judgment of the court below. The lumber 
company then paid the judgment and demanded reimbursement from 
the surety company. This company refused payment, whereupon the 
lumber company sued and recovered judgment as stated. It was 
admitted on trial that the surety company had assumed the defense 
in the courts of the State, but it was contended that notice had been 
given to the lumber company that the surety company reserved its 
rights under the contract, and that it was not liable because the in
juries were due to the failure of the lumber company to comply 
with the safety laws of the State. The fact of notice was in dispute, 
but the jury found in favor of the lumber company. The court of 
appeals in affirming the judgment of the lower court, speaking by 
Judge Hunt, having disposed of the question of notice adversely to 
the surety company, said:

It follows that the surety company, having taken charge of the 
defense o f the rights of the lumber company in Anderson’s suit for 
damages, must be regarded as having done so without qualification 
by way of reservation of any rights it may have had arising out of 
the excepted risks of failure of the assured to guard the saw, as was 
required by the statute o f the State of Washington, as included in 
schedule B o f the policy. The reasons which may have impelled the 
surety company to take up the defense of the action instituted by 
Anderson against the lumber company, and to waive the defense that 
the risk was not covered by the policy, are immaterial to the present 
case. Under the policy, it had a right to defend the action; but, 
having selected its counsel and tried it under the general agreements 
of its policy, it is not just that it may, after verdict and judgment, 
defeat liability, upon the ground that the accident occurred because 
the assured failed to observe a State statute providing for the greater 
safety of employees. This doctrine is not a harsh one, for it rests 
upon the ground that in a legal proceeding one is precluded from! 
taking a position inconsistent with the one previously assumed by 
him, and to the prejudice o f a third person, merely because it may 
be for his interests to do so. So, having elected to take the matter 
of defense off the hands of the lumber company, under its own con
trol, and the lumber company having acquiesced in its conduct, it will 
be regarded as having waived the point of exemption upon the 
ground already stated. [Cases cited.]

In Employers’ Liability Assurance Corporation of London, Eng
land, v. Chicago & Big Muddy Coal & Coke Co., 141 Fed. 962, 73
C. C. A. 278, the policy was very like the one involved in this action, 
in that it indemnified against loss from common-law or statutory 
liability for damages on account of bodily injuries, but exempted 
therefrom injuries occasioned by reason of the failure of the assured
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to observe any statute affecting the safety of persons. The policy 
there, as here, also provided that, upon the happening cf an accident, 
notice should be given to the assurer, and that, if suit was brought, 
the assured should deliver all papers and information to the assurer, 
and must not interfere in any settlement or legal proceeding, nor 
assume any liability, without the consent of the assurer; the assurer 
undertaking at its own costs to defend or settle actions in the name 
of the assured. The court of appeals said:

“ What construction would be put upon the general contract of 
assurance, as modified by the exemption indicated, and how that 
might affect defendant in error’s right to indemnity on the facts 
stated, had plaintiff in error elected not to take’ the Coats case out 
of defendant in error’s control, we need not here determine; for the 
act of the plaintiff in error, in taking control and dominion of the 
action for damages, and keeping such control and dominion until 
judgment was entered, without notice* to the defendant in error that 
it did not consider itself liable under the policy—thereby taking from 
the defendant in error the control and dominion of the action—is 
such a construction of the policy, by contemporaneous acts, as estops 
plaintiff in error from denying liability, now that that action is at 
an end. To take any other view of this case would be to hold that 
the* assurer could effectually tie the hands of the assured, in an action 
that might, or might not, on a close construction of the policy, be 
covered by the terms of the policy, and then, the cause being de
termined against it, insist that, upon a closer reading of the policy, 
the assured ought to have’ been left to make its own defense, and at 
its own risk. This can not be the law. * * * ”

We are impressed by the fairness of this rule, and our conclusion 
is that, if it was the intention of the surety company to claim that 
the policy did not cover the accident, its duty was to have notified 
the lumber company promptly of that ground, so that the lumber 
company could have taken charge of the defense. But when it failed 
to give any such notice before it went into the defense of the case 
at the trial in the superior court of the State, the lumber company 
had a right to assume that the surety company would defend the 
suit, as it did, under the general clauses of the policy.

Under this view of the case, the fact that the surety company in 
November, 1910, gave notice of reservation of rights, upon the ground 
of failure to observe a State statute affecting the safety of per
sons, is immaterial, because, as already shown, the trial was had 
and judgment had been entered in the State court on March 10, 1910, 
or some nine months before the notice was sent.

Other assignments of error are made, but are of minor importance. 
We have examined them, but they are not well taken. No prejudicial 
error in the rulings upon the admission or exclusion of evidence ap
pears; nor was the court in error in refusing to grant the motion for a 
directed verdict.

The judgment is affirmed.

E m ployers ’ L ia b il it y  I nsu ran ce— F rau d u len t  S e t tlem en t—  
C onclusiveness—McGillvray v. Employers’ Liability Assurance 
Corporation, Supreme Judicial Court of Massachusetts (May 22, 
1913), 102 Northeastern Reporter, page 77.—Matthew McGillvray
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was a minor, and was injured by accident, his employer having been 
insured with the defendant company. This action was brought on 
the ground of the fraud and false representation of the insurance 
company in securing a release of a right of action for personal inju
ries. The case was heard without a jury in the superior court o f 
Essex County, and judgment was rendered for the defendant com
pany. The case came to the supreme judicial court on report, which 
reversed the action of the court below, and rendered judgment for 
the plaintiff McGillvray. The facts appear in the opinion, which 
was delivered by Judge Sheldon, and which is in part as follows:

The plaintiff is a minor 16 years old. While in the employ of the 
Cape Ann Tool Company he suffered a serious personal injury, for 
which, as we must now take it, he had a right to recover damages 
from that company to the amount of $3,500. The defendant had 
insured that company against such liability. By means of a gross 
fraud practiced by the defendant’s authorized agent, the plaintiff’s 
father was induced to consent to the bringing of an action in the 
plaintiff’s name by his father as next friend against the tool company, 
with an ad damnum of $300. Such an action was brought by one 
member of a firm of attorneys, of which the other member was gen
eral counsel for the defendant, this defendant paying therefor. The 
other member of that firm appeared for the tool company. In pur
suance of the same fraud, the defendant through its agent secured the 
signature of the plaintiff’s father to a power of attorney authorizing 
the bringing of the action that has been mentioned, to an agreement 
for the entry of judgment and satisfaction of judgment for $200, and 
to a paper purporting to be a release of all the minor’s rights against 
the tool company on account o f the injury. Then in that action an 
entry was made of judgment for the plaintiff for $200 without  ̂costs 
and judgment satisfied. No money has been paid to the plaintiff, 
and of course none ever can be collected, on that judgment.

The questions are whether that judgment is a bar to the present 
action, and, if not, whether the plaintiff has a right to prove his 
actual damages.

There is no doubt that a judgment rendered by a court of compe
tent jurisdiction is conclusive between the parties and all who are in 
privity with them. But the defendant was neither a party nor a 
privy to the action in which the judgment was entered. It is not 
binding against this defendant nor in its favor. Until reversed 
or set aside, although procured without the knowledge o f the plain
tiff and by means of a mere fraud practiced upon his father while 
acting as his next friend, it is binding upon the parties to it. But it 
operates no estoppel upon the plaintiff in favor of the present de
fendant.

T h e  p la in tiff has n ot b y  h is  declaration  o r  in  the subsequent p r o 
ceedings in  th is action  set u p  the form er ju d gm en t as h a v in g  an y  
b in d in g  effect except as betw een h im self and the too l com pany. H e  
adm its its v a lid ity  as betw een h im self and the to o l com p a n y ; but 
he r ig h tly  contends th at as betw een h im se lf and th is d efen dant it  
constitutes no estoppel.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 6 7
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In the present case, the defendant by fraud obtained control of the 
plaintiff’s original action, and then consummated its fraud by wrong
fully causing a judgment to be entered therein. In neither case 
could the defendant set up as a defense the judgment to which he was 
neither party nor privy, but which he had caused to be entered for his 
own ends and in fraud of the rights of the plaintiff. To hold other
wise would be to allow a gross injustice to be perpetrated under the 
forms of law, and to say that the law was powerless to prevent its 
own prostitution.

Nor is the plaintiff barred from showing the amount of his actual 
damages. The former judgment creates no estoppel upon him in 
favor of the defendant in any particular.

According to the terms of the report, judgment must be entered in 
favor cf the plaintiff as of January 6, 1913, in the sum of $3,500.

2 6 8  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

E m ployers ’ L ia b il it y  I n surance— R elease— C ontract— S u f f i
c ie n c y  of E vidence—Brennan v. Employers' Liability Assurance 
Corporation, Supi'eme Judicial Court of Massachusetts (Jan. %9, 
1918), 100 Northeastern Reporter, page 633.— T h is  case w as b e fo re  
the cou rt on a rep ort fro m  the su perior cou rt o f  S u ffo lk  C oun ty . 
T w o  actions had  been brou gh t by  the p la in tiff, one against the com 
pan y  nam ed and the oth er against h is em ployer, to  recover dam ages 
f o r  personal in juries, and in  both  cases the court below  h ad  d irected  
a verd ict f o r  the defendant, bu t reported  the case fo r  the fu ll  court. 
B rennan  was in ju red , and the insurance com pan y  w h ich  carried  the 
em ployers ’ lia b ility  offered  the sum  o f  $200 i f  he w ou ld  sign  a re
lease. T h is  was declined, and he w as offered  $300. T h is  also was 
declined, but the m atter was le ft  open  fo r  h is decision  w ith in  tw o 
weeks. B rennan  testified that the p h ysician  w ith  w h om  he w as 
conversing, and w h o  m ade the o ffer  f o r  the com p an y , assured h im  
that he w ou ld  be “  a ll r ig h t in  s ix  w eeks’ tim e.”  B rennan  raised 
the question as to  the p ossib ility  o f  h is fa ilu re  to  recover, to  w h ich  
he a lleged  the doctor rep lied , “  I f  you  are n ot a ll r igh t, com e back  
and see m e, but I  am sure you  w ill have no o cca s ion ; I  w ill m ake it 
r ig h t  w ith  y ou .”  B rennan d id  n ot take the m oney  at that tim e, but 
fee lin g  the need o f  it  returned w ith in  a few  days and received  it and 
signed a p a p e r ; “  I  gave them  a receip t o f  som e k in d .”  T h e  court 
b e low  h eld  that the evidence d id  n ot w arrant the case g o in g  to  a 
ju ry , but the suprem e court took  a con trary  view . Its op in ion , w hich  
was delivered  by  J u d g e  Hammond, is as fo l lo w s :

Upon the evidence the jury properly might have found that by the 
understanding of Brennan, the plaintiff’s intestate, and Linscott, 
the $300 was not the only consideration for the receipt, but that in 
a certain contingency, namely, Brennan’s failure to recover fully 
within six weeks from the time of the settlement, then Linscott was 
to “ make it right” with him; that he did not recover within the 
time named, and that each defendant is bound by the promise.
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The jury might have found further that under the circumstances the 
words “ make it right” meant that in the contingency named the plain
tiff’s intestate should have fair compensation paid to him in money for 
the injuries suffered by him by reason of the accident, and that said 
compensation would exceed the $300 paid to him. The promise is 
not void on the ground that it is too indefinite. Juries are constantly 
solving such problems. The case for the plaintiff is much stronger 
than that in Silver v. Graves, 210 Mass. 26, 95 N. E. 948. (See also 
Noble v. Joseph Burnett Co., 208 Mass. 75, 94 N. E. 289.) Under the 
terms of the report there must be a new trial, and it is 

So ordered.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 6 9

Em ploym ent o f  C hildren— D ea th — Negligence o f  P aren t as 
B ar to  Recovery— Lee v.New River & Pocahontas Consolidated Coal 
Company, United States Circuit Court of Appeals, Fourth Circuit 
(Mar. 6, 1913), $03 Federal Reporter, page 644-—Charles W ellm an, a 
boy o f 14 years o f age, was employed as a trapper in the mine o f the 
company named, and was killed on the morning o f March 17, 1909. 
It  was in evidence and not disputed that he had been in employment 
from 7 o’clock on the morning of the 16th until his death at about 
half past 9 on the morning o f the 17th, representing some 26 hours 
in employment except for brief intermissions for meals. H is death 
was caused by being run over by an electric motor while lying ap
parently asleep with his head upon the mine railroad track. Some 
question was raised as to the violation of the law o f the State for
bidding employees under the age of 14 years, there having been doubt 
as to the age o f the boy. The court held it not necessary to discuss 
this question, since the right o f recovery was determined by another 
point. Judgment had been in the company’s favor in the Circuit 
Court of the United States for the Southern District o f W est V ir
ginia, and was before the court o f  appeals on a writ o f error. The 
action was brought by W . L . Lee as administrator o f the estate of 
the deceased lad, but was for the sole benefit o f the boy’s father. The 
defense o f the company had been that the father had “ permitted, 
induced, and compelled his son to enter the mine and work on the 
day that he was killed,” knowing that he had been without sleep 
for the period above mentioned and that he was unfit to engage in 
the work. The court below adopted this view, as did the court of  
appeals, Judge Smith, who delivered the opinion of the court, saying:

The evidence disclosed that the boy had been at work consecutively 
before he was killed for over 26 hours without sleep. It may be 
that, for one engaged in a hazardous occupation, the working beyond 
a certain number of hours without rest has the effect of unfitting 
him to protect himself from the hazards of the occupation; and it 
may be, further, that the permitting by an employer, such as the 
defendant coal-mining company, anyone, and especially a boy, to con
tinue working in its employment, when that employment is a hazard
ous one, for a number of hours consecutively without sleep, with such
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result as would physically unfit the employee from protecting himself 
from the hazards of that occupation, might be construed to be negli
gence on the part of the employer. Assuming, for the purposes of 
the decision in this case, that such is the case, and that the permitting 
by the coal-mining company of this boy to work consecutively for 
26 hours without sleep was negligence on the part of the employer, 
inasmuch as it permitted the employee to work when he was physi
cally incapacitated from protecting himself from the dangers accom
panying such work, yet that would still leave open the question, on 
the plea in bar interposed by the defendant, whether if the coal
mining company was negligent in this respect, so as to authorize a 
recovery by the boy if he was living, or by anyone who did not know
ingly contribute to his death, can the father recover where he himself 
did knowingly contribute ?

The general rule of law is that where the death of a minor child 
is due to the negligence or the willful action of his father, and that 
father is the sole beneficiary, he is not entitled to recover. This rule 
would appear to be founded upon a very salutary rule of public 
policy. The minor child is supposed to be under the control and 
orders of his father. To allow one who has the control over a minor 
child to knowingly and willfully subject him to a hazard which may 
result in his death, and then allow the person so acting to recover 
damages for the death occasioned by his wrongful action in this 
regard, would be to offer a premium to the misuse by a parent or 
guardian or other person entitled of his powers over a minor. It is 
a question of public policy, and it is on this question of public policy, 
as we understand it, that the general rule of law above referred to 
has been enforced. It may be that to effect this bar the act of the 
party permitting or directing the minor’s conduct must be one of an 
active kind by one qualified to know the danger to which the minor 
would be subjected. I f  the father were of weak mind, or if he were a 
person not capable of knowing the danger, or if the child’s parent 
to recover were his mother, who also may not have been capable of 
estimating the danger, so as to rob the directions given of the element 
of intention to subject the minor to the risks of a hazardous occupa
tion or act which might redound to the benefit of the person giving 
such instructions, the rule might well not apply. But where the 
case presented is that of one who is the party charged by law naturally 
with the control of and dominion over the minor, and he is a person 
who knows and can realize the dangers which the minor may be 
subjected to, or may subject himself to, under the instructions or 
with, the knowledge of such party, and such party is one who will be 
the beneficiary in the case of the death of the minor, it would seem 
that the rule does apply, and does apply for the salutary reason that 
in such case the law will not permit the temptation to be offered to an 
unnatural parent of subjecting a minor in his control and charge to 
improper risks for the benefit of the parent.

In the present case, if  there were no conflict on that point, it .might 
be a question for the jury; but the evidence is by the father’s own 
admission and testimony that he knew the boy was employed in the 
mine, that he knew the boy had been worked or overworked the night 
before, and he knew the boy had gone back to work again that morn
ing. His testimony is that on that very morning he was aware that 
his son had gone ahead of him in the mine to go to work, His
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father was a mine worker, had been engaged in mining for more than 
seven years, had been worldng in the very mine where his son was 
killed for near six years, and therefore must be presumed to have 
known of all the dangers attending his son’s occupation. Knowing 
all those dangers, and knowing that the boy had been working con
secutively for 24 hours, and presumably, therefore, knowing that to 
work without sleep for that time was calculated to so impair the 
faculties of a boy of that age that he would not be able to protect 
himself against the hazards of his occupation, he yet permitted him 
to go back to work on the morning of the 17th, and in our view, as 
he is the sole beneficiary who would be entitled to receive whatever 
would be recovered in this action, to allow him to recover would be 
to allow him to get the benefit of a recovery despite his own wrong, 
and would be in violation of the salutary rule of law we have men
tioned above. We hold, further, that the bar against the father’s re
covery in this respect will attach to any recovery by the administra
tor of the boy, who is practically a trustee for the father, for whose 
sole benefit he would recover in this action; and it follows from 
this that the judge below was correct in instructing the jury that if 
they found under the circumstances of this case that the boy’s father, 
who was the sole beneficiary, was himself guilty of negligence in re
spect to the boy’s employment on the occasion of his death, then the 
defense interposed operated, and there can be no recovery, and the 
judgment below is affirmed.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 7 1

I n t e r f e r e n c e  w i t h  E m p lo y m e n t— C o n sp ira cy — A c t io n  f o r  
D am ages— Bausbach v. Reiff et al., Supreme Court of Pennsylvania 
(Oct. lh  1912), 85 Atlantic Reporter, page 762.— T h e p la in tiff B aus- 
bach  w as em p loyed  as engineer b y  a b rew in g  com pan y, and  in curred  
the d ispleasure o f  a num ber o f  h is  fe llow  w orkm en, w h o  jo in ed  in  a 
p a p er  addressed to  the com pan y  threaten ing to  stop  w ork  in  a b od y  
unless B ausbach  w as d ischarged . H e  w as d ischarged , and brou gh t 
a ction  in  dam ages in  the cou rt o f  com m on pleas o f  S ch u y lk ill 
C ounty . T h is  cou rt ordered  a  com pu lsory  nonsuit, and Bausbach 
appealed , the appeal resu lting  in  a  reversal o f  the cou rt below . T h e  
tr ia l cou rt had  h eld  that there w as n o  evidence w h ich  w ou ld  perm it 
a recovery , but granted  an excep tion  to  the p la in tiff. E rro rs  as
sign ed  related  ch iefly  t o  th e  re jection  o f  offers o f  testim on y b y  the 
p la in tiff, w h ich  w ere excluded  as incom petent, irrelevant, and  im m a
teria l, and fu rth er because the tr ia l ju d g e  d id  n o t con sider the e v i
dence, i f  adm itted , sufficient to  sustain the verd ict. J u d g e  P otter , 
speak in g  f o r  the suprem e court, sum m ed u p  the record  and  h is con 
clusions in  the fo llo w in g  la n g u a g e :

In  the present case the offers w ere n ot ob jected  to  o r  re jected  be
cause any specified p ortion s  w ere inadm issible, bu t on  the g rou n d  
that, as a w hole, they w ere im m aterial and irrelevant, and d id  n ot 
m ake ou t a case sufficient to  g o  to  the ju ry . T h e  question  ru led  on  
by  the cou rt below  and raised b y  these assignm ents is then  w hether 
the fa cts  a lleged  b y  p la in tiff, i f  p roved , w ou ld  constitute a  cause o f
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action. In liis statement plaintiff averred that prior to July 18, 
1910, for a period of 4 years and 10 months, he had been em
ployed by th Hettig Brewing Co. of Pottsville in the capacity 
of chief engineer receiving for his services $27 per week, and that 
during the term of his employment he had endeavored to render 
faithful service to the company, and the relations between the com
pany and,.himself were at all times satisfactory to both parties; that 
prior to tlie above date he had reported to the foreman cf the brewery 
that a night watchman in the employ of the company was stealing 
bottled goods from the brewery, and that he and another engineer 
had seen the watchman carrying away stolen goods on different 
mornings, whereupon the watchman was discharged from the service 
of the company; that by reason of his action in reporting the dishon
esty of the watchman he incurred the enmity of tlie defendants, who 
thereupon, intending to injure the plaintiff, conspired and combined 
in a malicious and unlawful manner to deprive him of the opportu
nity to earn his livelihood and support those dependent upon him, 
and presented the company with a paper containing their signatures, 
setting forth that if, after 24 hours, it kept the plaintiff any longer 
in its employ, they would no longer work for it, they knowing well 
at the time that it would be left helpless if they carried out their 
threat, and would be forced to comply with their demand in order to 
protect its business interests, and that their combination and threat 
would cause the discharge of plaintiff from its employ; that because 
of the combination and conspiracy of the defendants plaintiff was 
discharged from the service of the company, and suffered damages, 
for the recovery of which he brought this suit.

This statement sets forth a good cause of action. I f  the plaintiff 
could prove the averments in the statement, he was entitled to re
cover. The offers of proof contained matter which was irrelevant in 
so far as it included any reference to what took place in the labor 
union, whether it resulted favorably to plaintiff or not; but that por
tion of the offers might well have been rejected, while leaving plain
tiff to make proof of the substantial wrong which, as was alleged, 
had been done to him through the conspiracy to bring about his dis
charge. Any such purpose was unlawful.

In the present case, while the record is confused, it is apparent that 
a fundamental principle of justice is involved. I f  the plaintiff can 
prove the averments in his statement, he will be entitled to recover 
such damages as he can show that he has sustained by reason of the 
wrongful acts of the defendants. In order to avoid the delay which 
would result from remitting the record to the court below for formal 
amendment, to show that the rule to strike off the judgment of com
pulsory nonsuit was duly discharged, we will treat the record as 
though it had been thus amended. So regarded, the fifth, eighth and 
ninth assignments of error are sustained; and the judgment of the 
court below refusing to take off the compulsory nonsuit is reversed 
with a procedendo.

I n t e r f e r e n c e  w i t h  E m p lo y m e n t— P r o c u r in g  D is c h a r g e — M a l 
ic e — A ss ig n m en ts  o f  W a g es— D am ages— Cotton v. Cooper, Court of 
Civil Appeals of Texas (Oct. 22, 1913), 160 Southwestern Reporter, 
page 597.—This was an action by Will Cooper to recover damages
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•from the alleged wrongful, fraudulent, and malicious conduct of 
Almon Cotton and G. E. Cotton and their agents. Judge Taliaferro 
recited the facts in part in the following language:

It is necessary, for a comprehension of the case, to recite the facts 
which led up to this suit and to reveal the devious and disgusting de
tails of the methods used by those engaged in the business of extract
ing usury from the ignorant and helpless; but only such facts as 
may be necessary will be discussed.

Almon Cotton is father of G. E. Cotton. G. E. Cotton is 28 years 
old, and appellants’ evidence impresses upon us that he is married 
and has four children. Almon Cotton owns and operates what he 
calls “ loan offices ” in many of the Southern States, in Louisiana, 
Mississippi, Alabama, Florida, Arkansas, and Texas, apparently 
only where ignorant negro labor is abundant. In some cities he 
conducted several of these agencies or loan offices, always under high- 
sounding names, such as the “ Dixie Loan Co.,” or some name 
concealing his own identity and calculated to give to the public the 
impression of a corporation. In Houston, Tex., he operated the 
Texas Loan Co., the Empire Loan Co., the New York Loan 
Co., and the Eagle Loan Co. His business was to loan money 
on chattels and to “ buy” salaries or wages. And this was 
his method: His own office, called u Central Office,” was in one of * 
the large office buildings of the city of Houston. His various loan 
companies were scattered about town. In general charge of the loan 
offices he had one L. H. Joyner, who was his general agent and 
manager, vested with full authority to act at all times. He also had 
64 outside men ” whose duty it was, among others, to advise the needy 
and helpless that they could always get money from one of Cotton’s 
institutions. The interest charged upon loans seemed uniformly to 
be 20 per cent per month to whites and 30 per cent per month to ne
groes. Each office had positive orders not to make a u loan ”  upon 
salaries or wages, but, instead, to “ buy ” salaries and wages or any 
such part thereof as the customer should desire to sell and to take an 
assignment of such an amount thereof as should be “ bought ” to
gether with power of attorney to Almon Cotton to collect from the 
borrower’s employer. The advances were made in this manner: The 
borrower executed his assignment and power of attorney, we will say, 
for $19.50, and was thereupon given $15 in cash. At the end of the 
month he was “ permitted ” to collect his own salary and bring in 
the portion which he had pledged to the loan office. I f  he desired to 
retain the money he had borrowed, he did not pay the 30 per cent 
interest and renew the obligation. Instead, he went through the 
formality of paying $19.50 in cash. He then execut [ed] a new obli
gation and assignment and received back $15 of the money paid him.

Cooper was a negro brakeman or yardman in the service of the 
Houston & Texas Central Railway, his wages being about $115 per 
month. He could neither read nor write and the paper which he 
signed in December, 1909, was never read to him. He understood 
that it was a loan of $10 on his salary, but it was in fact a contract 
for $13 so written that it appeared that he had sold that portion of
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his salary for the succeeding month, and also gave a power of attor
ney for the collection of the amount by Cotton. The loan was re
newed from month to month, the amount being increased or decreased 
according to his needs. Their method of doing business and the rate 
of interest were always the same.

It was a rule of Cooper’s employers to discharge any of their men 
known to have given an assignment of any part of their salary or 
wages. In January, 1912, at a time when Cooper claimed that he 
owed nothing to the Cottons, their agent filed with the employing 
company copies of two written instruments purporting to be assign
ments made by Cooper of portions of his salary or wages to Almon 
Cotton. Cooper had previously sued in a justice’s court to recover 
the sum of $66, alleged to have been usuriously collected by the Cot
tons as interest on a loan of $35, and judgment had been in his favor. 
The Cottons thereupon appealed to the county court, and this case 
was pending at the time when the present action was brought, being 
based also upon the same alleged debt of $35 for which assignments 
were filed by the Cottons with the employing company. Cooper al
leged that with a knowledge of the company’s rule that it would dis
charge employees assigning their wTages, and when he was not in
debted to them, they had nevertheless wrongfully, willfully, and mali
ciously, and for the purpose of procuring his discharge, filed copies 
of said assignments with the company. Following his discharge 
Cooper sued in the district court of Harris County, claiming $700 
actual damages and $5,000 punitive damages. Trial was had before 
a jury, resulting in a verdict and judgment for $-100 actual and 
$3,500 exemplary damages. Cotton thereupon appealed, the appeal 
resulting in the judgment of the court below being affirmed. Various 
assignments in error were made by the appellant, Cotton, the first 
being that the petition did not allege “ that the defendant acted mali
ciously and without justifiable cause,, nor that the means adopted by 
the defendant were false statements or threats, or that he put in fear 
the plaintiff’s employer so that his acts in discharging plaintiff were 
not voluntary.” As to these points, Judge Taliaferro said:

There are three propositions presented under this assignment, all 
of which may state very correct propositions of law in themselves, 
but none of which in any sense are applicable to the law or facts in 
this case. In the main part this assignment of error is too abstract 
to be considered. In stating a cause of action against appellant it 
was not in any manner necessary that the plaintiff should allege that 
his employer was put in fear or coerced to act without its consent. 
The plaintiff did allege in the most positive terms that the acts of 
appellant were malicious, wanton, unjustified, and that all his state
ments were false and known by him to be false. Stronger language 
could hardly be used than that employed by appellee in his allegation 
of appellant’s willful, deliberate, wanton, and malicious effort to
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obtain his discharge from employment because he refused to pay a 
debt which he alleged had been long since paid.

Another ground for the appeal was the alleged erroneous instruc
tion by the judge below as to the issue of malice, contending that 
there was no evidence to support the verdict or on which the charge 
of the court could be based. The charge complained of was as 
follows:

“ Malice, as used in law and in this charge, does not mean personal 
spite or ill will, and the allegation that an act was 6 maliciously ’ done 
does not mean that it was done for that reason, or in such spirit, but 
it means an unlawful act done in reckless disregard of the rights of 
another and in a spirit of indifference as to whether such other party 
is injured or not. When an act is done in that spirit and with such 
malice, it is said in law to be done maliciously, or upon legal4 malice.’

“ The defendant can not be held responsible in exemplary damages 
for the action of his agent unless the proof shows that he was so con
nected with or so responsible for such action as to make his action in 
connection therewith 4 malicious,’ as that term has been defined in 
paragraph 3.

“ I f  defendant’s agent filed the assignment without his knowledge 
or direction, and not in pursuance of the directions of defendant, as to 
how the plaintiff should be dealt with, given in such spirit and such 
purpose as to make the act malicious, as that term has been defined, 
then you will find against plaintiff and for defendant on the claim of 
exemplary damages.”

As to the evidence necessary to support the charge of malice, Judge 
Taliaferro stated that direct evidence was not required, but that 
juries might draw reasonable inferences from the facts shown by the 
evidence or such as might be properly deduced from the facts set 
forth before them. He then said:

Almon Cotton was sole owner of all the business and property of 
all those innumerable loan companies. Their every act was his act. 
It matters not whether he acted through Joyner, his factotum, or 
whether he acted alone; no other man’s approval or consent was 
sought or required. He knew that Will Cooper had an account 
running through his books; he knew he held Cooper’s powers of at
torney ; he knew the amount and the interest and the maturity and the 
effect of all these things. It matters not whether he had a personal 
knowledge of all these details—the knowledge was in possession of 
his agent, who, he himself admits, had full power and authority to 
act for him. The two assignments were presented to him on January 
8, 1912, for his indorsement. They were on the same day forwarded, 
with a letter signed by Joyner, his general agent, to the railway com
pany. On the 6th of January a judgment had been obtained against 
him in the courts of the county involving the validity of these very 
assignments and declaring them void. He says he had no knowledge 
as to why these papers were presented to him for indorsement or 
what Joyner and Meek intended to do with them, and that he did not 
know of their intention to file the papers with the railway company. 
I f  his testimony upon this matter was false, there was no possible
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way for appellee to impeach him. No man could look into his mind 
and discover the truth against his will. No other source of evidence 
could be found from which facts could be had to discover its falsity, 
if it was false. Therefore the law permits the court, or the jury try
ing the case, to weigh his evidence with the surrounding circumstances 
and the facts, otherwise in evidence, and decide whether or not he is 
to be believed. Under a proper charge in this case the jury found 
that Almon Cotton did know and approve of the filing of the Cooper 
assignments, and we believe the evidence amply supports the verdict. 
The first proposition under this assignment is not germane, and the 
assignment is overruled.

Another contention was that the filing of the assignment was not 
the proximate cause of Cooper’s discharge. As to this Judge Talia
ferro said:

Appellant contended that the evidence shows that appellee was dis
charged by his employer because he executed an assignment, while 
appellee’s contention was that his discharge was the proximate result 
of appellant’s wrongful act in giving his employer notice of the as
signment. The jury decided the issue in favor of appellee, and, with
out discussing the matter further, we will say that we quite agree 
with the view taken by the jury.

On the question of damages the opinion contains the following 
paragraph:

Appellant’s twenty-fifth assignment of error complains of the 
amount of the verdict, both for actual and exemplary damages, and 
earnestly insists that tney are excessive. We need only say that there 
is evidence to support the verdict, and the amount awarded, under 
the facts of this case, is far from shocking to the conscience of this 
court.

All assignments of error being overruled the judgment of the 
lower court was affirmed. A motion for rehearing was submitted, 
however, certain points being raised that had not yet been passed 
upon in the opinion of the court, one of which, and the answer of the 
court thereto, are as follows:

“ Can a man assign his wages to be due at a future date from an 
employer for whom he is working at the time of the assignment? If 
so, can the purchaser pay for the wages assigned a less sum than the 
amount assigned, so that when the wages are paid the discount thereon 
will more than equal 10 per cent on the amount advanced ? ”

To this we answer that it has been held to be lawful to assign all 
or any part of one’s salary or wages “ earned under an existing or 
known and identified employment.” Wages are declared to be 
property, subject to sale or assignment as other property. (McKneely 
v. Armstrong, 160 S. W. —, and cases cited; Owens v. State, 53 Tex. 
Cr. E. 105,112 S. W. 1075,126 Am. St. Eep. 772.) And it may reason
ably follow that the consideration paid will not be a material inquiry 
by the courts so long as the transaction is in good faith, intended to 
be and is in fact a sale of such property. But we have held and now 
reaffirm that the pleadings and evidence in this case raise the issue
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of the good faith of appellant in the transaction. The jury found 
under the evidence that the transaction was in fact a loan under the 
guise of a sale and in effect that appellant’s act was an effort to 
avoid and defeat the usury law. The intent of the laws against usury 
is too often defeated by reason of the narrow space they must occupy 
between the proper prohibition of acts against public policy and the 
limitation of the right to free contract.

Whether a contract, apparently innocent upon its face but which 
is questioned by the pleading and evidence, is usurious, is one for the 
jury. The jury in this ease found that the transaction between appel
lant and appellee was a subterfuge to avoid the usury laws, and their 
finding is well supported by the evidence.

The remaining questions were considered as adequately passed 
upon, and the motion for rehearing was overruled.
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L a b o r  O rg a n iz a t io n s — C o l le c t iv e  A g re e m e n ts— C o n t r a c t s  o f  
E m p lo y m e n t— Hudson v. Cincinnati, New Orleans & Texas Pacific 
Railway Company, Court of Appeals of Kentucky (Mar. 11, 1913), 
154 Southwestern Reporter, page 47.—W illia m  H u d son  sued in  the 
c ircu it cou rt o f  P u lask i C ounty  to  recover dam ages fo r  breach  o f  
contract, the basis o f  the action  be in g  an  agreem ent betw een the 
com pan y nam ed and the B roth erh ood  o f  L ocom otiv e  E ngineers, o f  
w hich  he w as a m em ber. T h e  agreem ent dated  fr o m  D ecem ber 1, 
1906, and conta ined  p rov ision s relative to  rates o f  p a y , tr ip s  betw een 
stations, h ours o f  w ork , sen iority  in  service, com pu tation  o f  tim e and 
overtim e, and ether details, w ith  the p rov is ion  that “  These ru les and 
regu lations w ill be in  effect tw o  years from  date unless 30 days’ 
n otice  is  g iven  b y  either p a rty  o f  any con tem plated  changes.”  T h e 
c ircu it cou rt ru led  that th is was n ot a con tract fo r  a definite term  
b in d in g  the parties, w hereupon  H u d son  appealed. T h e  court o f  
appeals affirmed the ju d gm en t o f  the cou rt below  on  grou n d s that 
appear in  the fo llo w in g  quotations fr o m  its op in ion , w h ich  w as de
livered  b y  J u d ge  L a ssin g :

The allegation relied upon to establish agency of appellant on the 
part of the officers in the execution of said agreement is that the con
tract “ was duly signed and executed and delivered by the duly au
thorized officers and agents of the defendant company and said order 
of railroad enginemen.” I f  they were the agents of appellant, it is 
to be inferred only from the fact that appellant was a member of the 
organization, the agents of which they are admitted to be. Appel
lant has failed to enlighten us, by averment, as to the objects of the 
union, of which he was a member, as contained in its charter, if a 
corporation, or in its constitution, if it is an association, or whether 
the officers referred to were the agents of a local or general union. 
However, the court knows as a part of the history of the times that 
the Order of Brotherhood of Locomotive Engineers, and unions 
engaged in like efforts, are associations of craftsmen, having for their 
objects improved working conditions, and resisting, in concert, the
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unjust exactions of capital. Tlieir purposes are social, not com
mercial. Permanent improved labor conditions, not temporary con
tractual relations between individuals and employers, are the com
mendable objects with which they are engrossed. A  labor union, as 
such, engages in no business enterprise. It has not the power, and 
does not undertake, to supply employers with workmen. It does 
not, and can not, bind its members to a service for a definite, or any 
period of time, or even to accept the wages and regulations, which 
it might have induced an employer to adopt in the conduct of his 
business. Its function is to induce employers to establish usages in 
respect to wages and working conditions which are fair, reasonable, 
and humane, leaving to its members each to determine for himself 
whether or not and for what length of time he will contract with ref
erence to such usages. Contracts between an individual member of a 
union and an employer for personal service being merely incidental 
to the broad purposes of the union, its agents, in acting for the union, 
in no way bind the individual members thereof.

In Burnetta v. Marceline Coal Co., 180 Mo. 241, 79 S. W. 136, 
Burnetta, a miner and member of the miners’ union, entered into the 
service of the coal company, and, after continuing therein for a short 
time, voluntarily left the company and sued it for the balance of 
wages due him.. The company admitted the amount charged to be 
owing him, but denied that it was then due. The workman asserted 
that the union of which he was a member had a contract with the 
company in which certain pay days were provided for, and that 
under this contract the amount owing was due. The court there in 
disposing of the question as to whether a contract made by a union in 
respect to rates and regulations inured to the benefit of its members 
said: “ The miners’ union is not an organization for the purpose of 
conducting any business enterprise, but is purely one for the protec
tion of labor against the unjust exactions of capital. The members 
of the union do not labor in coal mines for the organization, but each 
member works for himself, and whatever compensation he receives is 
for the benefit of himself and family. That the miners’ union, as 
an organization, can not make a contract for its individual members 
in respect to the performance of work and the payment for it, in our 
opinion is too clear for discussion. * * * While it may be true 
that a labor organization may have rules requiring the employer to 
designate a certain pay day, and if you employ a member of the 
organization or even one who is not a member, and by agreement 
his services are to be paid for on the designated pay days, as estab
lished by the rules, it could be well insisted that the contract fixes the 
time of payment, that is upon the theory that the individual so con
tracts, and by no means upon account of his being a member of the 
organization which has undertaken to contract for him. * * * A 
contract on the part of an individual that he will perform certain 
work under the rules of an organization is not to be inferred from 
the simple fact that he is a member of the organization. Persons 
work for themselves, and are free and independent. Agreements im
posing conditions can only be enforced when the entire proposition 
has been stated and by them freely accepted.” In 24 Cyc. the author 
states the rule as follows: “A  labor union ordinarily has no authority 
to make a contract with employers of its members in respect to the 
performance of work and the payment for it. In order to bind the
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individual members, they must exercise assent to the terms of the 
contract. Such assent will not be implied from the fact that they 
have knowledge at the time of the contract. It can not maintain 
an action to enforce a contract made by it on behalf of its members. 
Nor is it liable to suit on such a contract, which is enforceable only 
against the individual members who are guilty of a breach of it. An 
individual member of a labor union, not being bound by the terms 
of the contract made between the union and its employers as to the 
time of payment of his wages, has a right to sue therefor on the com
pletion of his work, in the absence of any express contract with him.”

Appellant’s name is nowhere mentioned in the agreement under 
consideration. There is in it no language from which it can be in
ferred that the officers o f the union, in signing said agreement, were 
acting as the agents o f appellant. The fact that they were agents of 
the union will not justify the inference that they were acting for 
appellant, a member of the union. It is not contended that he ever 
ratified the act o f said officers. The fact that appellant entered the 
service of the railway company as engineman, knew of the usages 
which the company had adopted at the instance of the union, assented 
to and became bound by them, being a mere incident to the objects 
of the union, can not be said to be a ratification. It follows therefore 
that the officers of the union, in the execution of said agreement, were 
not, and could not be, the agents of appellant.

As the relation of principal and agent between appellant and the 
officers of the union, signing the agreement under consideration, is 
not shown to exist, no rights accrue to him thereunder by reason of its 
execution by them, and we now enter into a consideration of the con
tract that did exist between appellant and the railway company. In 
this a proper understanding of the contract set out in the pleadings 
will be of material assistance. That contract was between the union 
and the railway company alone. It was made presumably in further
ance of the policy of the union to secure for its members more re
munerative compensation and improved conditions of employment. 
It does not in terms expressly or impliedly obligate any member or 
group of members of the union to work for the railway company for 
two years or any length of time, or at all. It does not in terms re
quire the railway company to employ even union enginemen, or any 
enginemen. It is just what it on its face purports to be, and nothing 
more. It is merely a memorandum of rates of pay and regulations 
governing, for the period therein designated, enginemen employed on 
the Chattanooga division of the company’s railway. Having been 
signed by appellee, it is evidence of its intention, in the conduct of 
its business witli enginemen on said division, to be governed by the 
wages and rules, and for the time therein stipulated. Enginemen in 
or entering its service during the time limit contract with reference 
to it. There is on its face no consideration for its execution. It is 
therefore not a contract. It is not an offer, for none o f  its terms can 
be construed as a proposal. It comes squarely within the definition 
of usage as defined in Byrd v. Beall, 150 Ala. 122, 43 South. 749, 124 
Am. St. Eep. 60. There the court, in defining usage, said “ usage ” 
refers to “ an established method of dealing, adopted in a particular 
place, or by those engaged in a particular vocation or trade, which 
acquires legal force, because people make contracts in reference to it.”
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In support of this definition, 29 Am. & Eng. Ency. of Law, 365, and 
12 Cyc. 1033, are cited. It follows, therefore, that all appellee as
sented to in signing that agreement was that it would adopt and 
maintain the rates of pay and regulations, and for the period of 
time, therein stipulated, in its dealings with enginemen employed by 
it on its Chattanooga division o f its railway.

When appellant’s contract of employment with appellee is fairly 
construed, it is evident that the period of service is indefinite, and, 
that being true, either party has the right to terminate it at any time 
for or without cause. (L. & N. R. R. Co. v. Offutt  ̂ 99 Ky. 427, 36 
S. W. 181,18 Ky. Law Rep. 303, 59 Am. St. Rep. 467.) Appellee did 
terminate said contract by the discharge of appellant. His claim is 
for time lost after the determination of the contract between him 
and appellee and all his rights thereunder had ceased.

L abor O rg an izatio n s— I n j u n c t io n — C o n tem pt— D u t y  of U n io n  
O fficials— C r im in a l  P roceedings.— Phillips Sheet <& Tin Plate Com
pany v. Amalgamated Association of Iron, Steel & Tin Workers et al 
United States District Court, Southern District of Ohio, Eastern 
Division (Sept. 27,1913), 208 Federal Reporter, page 335.—This was 
a suit in equity instituted by the company named to secure the punish
ment of certain persons for contempt for violation of an injunction. 
No facts are presented other than those referred to in the opinion. 
The proceedings for contempt were dismissed on final hearing by 
reason of the incorrectness in method. The quotations given from 
the opinion of the court, which was delivered by Judge Sater, set 
forth with sufficient clearness the facts involved and the grounds for 
the action taken:

The claim that the troubles considered in the contempt proceedings 
are attributable to the guards employed by the plaintiff is mere asser
tion and barren of support from the evidence. Some of the acts of 
violence were openly and others were impliedly admitted; the effort 
of the defense being to affix the responsibility for them on other than 
the accused. The troubles which have been aired in these contempt 
proceedings originated with strikers and strike sympathizers, and in 
every instance the aggressor was the one or the other. With one ex
ception the accused are all union men. There have been some manifest 
exhibitions of lawlessness and disregard of the temporary injunction 
heretofore granted, which injunction ran against not merely the de
fendants named in the bill, but also against the members of the re
spective unions, their agents, confederates, aiders, and abettors. The 
assault on unoffending Kia, in which his nose was broken, was unpro
voked, cowardly, and brutal. Of all the strikers and sympathizers 
that were present when it occurred, not one entered a protest or en
deavored to bring the assailant to justice. When called upon to point 
him out, they protected him by standing mute. Some of them ap
peared here as witnesses to screen the guilty party. The court was 
impressed at the hearing with the appearance, first in one case and 
then in another, of certain overindustrious witnesses and always to 
prove an alibi cr its equivalent. The assaults which were the -most
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reprehensible and vicious occurred in proximity to and in view of the 
strike headquarters. In so far as the present record discloses, no 
effort has been made by organized labor to bring any assailant of 
any of plaintiff’s employees to justice. The managers of the strike 
were not on trial, and none of them were offered as witnesses. They 
will not be condemned unheard, but a word of warning is timely.

The strike committee, the officers of the union, and the managers 
of the strike have an active duty to perform. That duty does not end 
in instructing strikers or sympthizers, or both, to observe and not to 
violate the injunction, even though the instructions be given in good 
faith. The rational rule prevails that a labor organization, or its 
officers, or a committee which selects members to act as pickets during 
a strike may become responsible for the unlawful acts of such pickets 
or their violation of an injunction, although they were instructed in 
good faith to observe the injunction and do no unlawful act, where, 
with knowledge that the instructions have been disobeyed by par
ticular persons, such persons are still kept in service. The directing 
officers of a union, whose members are on a strike and have been en
joined from intimidation, will themselves be deemed guilty of a viola
tion of the injunction if  they do not prevent (if they reasonably can 
do so) its violation by those under their control, or i f  they counte
nance acts of intimidation and refrain from using, so far as good 
faith would suggest, the means which they possess of preventing such 
acts. (Allis-Chalmers Co. v. Iron Molders Union, 150 Fed. (C. C.) 
155, 184, [Bui. No. 70, p. 734]; He McCormick, 132 App. Div. 921, 
117 N. Y. Supp. 70; Martin, Modem Law of Labor Unions, 292, 304; 
Eapalje on Contempt, Sec. 45, p. 59.) Mere passive personal obedience 
to an injunction order is not enough. Inexcusable inattention and 
negligence resulting in its violation by agents and employees are 
reprenensible and punishable. (Poertner v. Kussel, 33 Wis. 193, 202.) 
The constant and regular maintenance of pickets and in considerable 
number, after repeated acts of violence by them, their use of insulting 
and abusive epithets and threatening language, their creation of an 
unfriendly atmosphere surrounding workmen, their following of them 
upon the streets, rise to the dignity of a consjriracy among the pickets 
unlawfully to intimidate and coerce workmen. (Allis-Chalmers Co. 
v. Iron Molders Union (C. C.) 150 Fed. 181,182.) The weight of the 
evidence before me is that when Kia was assaulted the workmen at 
the mill were required to pass on the sidewalk between rows of 
strikers. A  worse species of intimidation could scarcely be devised, 
and yet there is not a syllable of evidence in the record that those in 
charge of the strike expressed a word of disapproval or sought the 
punishment of any guilty party who violated either the injunction 
order of this court or, by their assault, the law of the State. The court 
has allowed picketing, but not unlawful picketing. It should be done 
in a peaceful manner and by such limited numbers as not to awaken 
the fear and lead to the intimidation of workmen. Such picketing 
only was in contemplation when the injunction issued. It has been 
said (150 Fed. 172) that peaceful picketing is very much of an illu
sion, but it is practically as well as theoretically possible. When the 
injunction was granted, attention was drawn by the court to the fact 
that among strikers and strike breakers there is usually found a law
less element, and that managers of the strike on the one hand and the
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employer 011 the other are charged within all reasonable bounds with 
the responsibility of restraining the lawless from deeds of violence 
and other unlawful acts. Neither can safely do less. My purpose is 
to reinforce the views then expressed.

In Bessette v. Conkey Co., 194 U. S. 824, 328, 24 Sup. Ct. 665, 666 
(48 L. Ed. 997), Mr. Justice Brewer, speaking for the court, approved 
the following definition of civil and criminal contempts as given In 
re Nevitt, 117 Fed. 448,458,54 C. C. A. 622, 632 (C. C. A. 8):

“ Proceedings for contempts are of two classes: Those prosecuted to 
preserve the power and vindicate the dignity of the courts and to 
punish for disobedience of their orders, and those instituted to pre
serve and enforce the rights o f private parties to suits and to compel 
obedience to orders and decrees made to enforce the rights and ad
minister the remedies to which the court has found them to be en
titled. The former are criminal and punitive in̂  their nature, and 
the government, the courts, and the people are interested in their 
prosecution. The latter are civil, remedial, and coercive in their 
nature, and the parties chiefly in interest in their conduct and prose
cution are the individuals whose private rights and remedies they 
were instituted to protect or enforce. * * * A  criminal contempt 
involves no element of personal injury. It is directed against the 
power and dignity of the court, and private parties have little, if any, 
interest in the proceedings for its punishment. But if  the contempt 
consists in the refusal of a party or a person to do an act which the 
court has ordered him to do for the benefit or the advantage of a 
party to a suit or action pending before it, and he is committed until 
he complies with the order, the commitment is in the nature of an 
execution to enforce the judgment of the court, and the party in 
whose favor that judgment was rendered is the real party in interest 
in the proceedings.”

Whether a particular act shall be classified as a civil or a criminal 
contempt is not always easy of determination, because it may par
take of the characteristics of both. Contempts are neither wholly 
civil nor altogether criminal. (Bessette v. Conkey Co., [supra] ; 
Gompers v. Bucks Stove & Range Co., 221, U. S. 441, 31 Sup. Ct. 
492, [Bui. No. 95, p. 323].)

Each of the moving papers in the present proceedings alleges that 
the accused did certain acts prohibited by the injunction order and, 
with some redundancy, that the accused combined, associated, mutu
ally undertook, and concerted with other persons for the purpose of 
doing such acts and causing them to be done. The charge thus made 
is that of a criminal conspiracy.

The proceedings against Coyle are of the same character as those 
against the other accused, for the reason that the plaintiff does not 
allege any financial loss on account of the acts charged against him 
(or against any of the accused, for that matter), or pray for com
pensation or remedial relief. In whatever aspect viewed, the pres
ent proceedings are all criminal and not civil, and the penalty 
imposed must be a fine or imprisonment. I do not mean by this to 
sustain the contention that the imposition of a fine or an award of 
compensation for the benefit of the complaining party may not be ad
judged against a contemnor at the same time that a jail sentence or a 
fine to be paid to the Government is imposed on him.
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To afford remedial relief to the complaining party and at the 
same time to vindicate the authority of the court by fine or imprison
ment requires a complaint which lays the foundation for both com
pensation and punishment, a course of procedure on the hearing 
which shows that both were in contemplation by both parties, and 
that the accused shall have been in the main cause a party defendant 
against whom the injunction or restraining order ran. [Cases cited.] 

I f  both remedial relief and punishment be given, the latter gives 
color to and dominates the proceedings.

Contempt proceedings of the dual character above mentioned have 
usually arisen out of patent cases but are not restricted to such. The 
plaintiff might perhaps have invoked against Coyle the course of 
procedure in the above-mentioned cases in which punishment and 
remedial relief were both accorded, but it could not have done so in 
any other instance because none of the other accused was a party de
fendant in the main cause.

Each of the contempt proceedings was instituted by a “ motion for 
attachment against—[the name of the accused being here inserted] 
for contempt of court.” In each instance, as in the Gompers case, 
the caption is that of the main cause;

“ Between Phillips Sheet & Tin Plate Company, a corporation, 
complainant, and Amalgamated Association of Iron, Steel & Tin 
Workers et al., defendants.”

Each proceeding purports to be “ in equity.” Each motion bears 
the number of the main cause. In each the initial statement is : 

“ Now comes the complainant, Phillips Sheet & Tin Plate Com
pany, and moves the court for a rule upon—[the name of the accused 
being here inserted] to show cause why he should not be attached for 
contempt for violation of the injunction heretofore granted in this 
cause on the 15th day of August, 1913, for the reason,” etc.

The language, “ the injunction heretofore granted in this cause on 
the 15th day of August, 1913,”  is subsequently referred to five times 
as “ the said order of injunction.” The prayer is:

“ Wherefore the complainant prays for said rule to show cause 
as aforesaid ” ; i. e., “ to show cause why he [the accused] should not 
be attached for contempt for violation of the injunction heretofore 
granted in this cause.”

The pleadings in the main cause and the evidence taken on its 
hearing for a temporary injunction were not mentioned in the mo
tions or used on the hearing of the contempt charges. The motions 
were each signed by the plaintiff. The order served on each of the 
accused bears the title of the main cause. The contempt charges 
were prosecuted by the plaintiff through the same counsel that repre
sented it at the hearing for a temporary injunction. The defend
ants therefore contend that the charges must all be dismissed because: 
(1) The proceedings are wrongly entitled and are made a part of the 
main cause as if between the original parties and are therefore civil 
in nature, whereas they should have been instituted, if  designed to 
be at law for criminal contempt, independently o f the main cause and 
in the name of the United States, thereby making it manifest that 
they are between the public and the defendants; (2) the charging 
papers are of a misleading character and are insufficient in that,
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although they allege contempt of court and disobedience of its order 
and pray that the accused shall be attached, there is no prayer for the 
punishment of the accused or for other than their attachment ; and (3) 
that the moving papers do not so inform the accused of the nature 
of the charges against them as to show whether it is a charge or a 
suit which they are respectively called upon to answer, and that 
there is consequently a doubt as to whether the object in view is 
relief or punishment. The soundness of these propositions is contro
verted by the plaintiff. Its insistence is that none of the objections 
interposed by the accused was made until first suggested by the 
court after it had taken the cases under advisement, and that there
fore the objections now made come too late; that the accused could 
not in any event have been misled, because, not being defendants in 
the main cause (excepting Coyle), the proceedings against them are 
necessarily criminal; and that they were all fully apprised that the 
object in view was punishment for the reason that the order which 
issued on each motion and was served on each of the accused directs 
that he appear on a day and at an hour certain and show cause why 
he u should not be attached and committed for violation of the in
junction heretofore ordered and issued in this cause.”

There is no merit in the contention that contempt proceedings may 
not be instituted by motion, or that the stating portion of the respec
tive motions does not set forth facts sufficient to constitute a con
temptuous violation of the court’s order.

The several proceedings, each of which is criminal in character, 
were each instituted in the main cause. In view of the teachings of 
the Gompers case, it would have been proper and, according to some 
decisions, was necessary to entitle the motions “ United States v. 
Coyle,” or “ Monias,” etc., or “ In re Coyle,” or “ Monias,” etc., as 
the name of the accused might be. But the word “ proper ” was not 
used by the court in the Gompers case, as synonymous with the word 
“ necessary.”

The Supreme Court did not say that the only or necessary way of 
instituting a proceeding for criminal contempt is in the name of the 
United States or to entitle it “ In re —.”

The jurisdiction of the court is not affected in a contempt proceed
ing by the form of the title of the charging instrument. I f  the 
charging papers in a proceeding for criminal contempt bear the cap
tion of the main cause, the court would doubtless feel constrained, 
especially if they do not fully advise the accused that he is required 
to meet such a charge, to sustain a timely and appropriate objection 
made on that account. I f  such a proceeding be brought in the name 
of and be prosecuted by the plaintiff, it is nevertheless for the bene
fit of the Government, which is the real prosecutor and party in in
terest (9 Cyc. 35); if a fine be imposed as a punishment, it is paid to 
the Government; if a prison sentence be inflicted, it is to preserve 
the power and vindicate the dignity of the court and punish dis
obedience of its order. I f  it is not brought in the name of the real 
party, the defect will be waived by failure to object at the proper 
time or by conduct which in legal contemplation implies an intention 
to overlook it. A  waiver is made as to formal defects in a proceeding 
for criminal contempt where the accused appears and goes to trial 
without appropriate objection.
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Cases of criminal contempt which have been instituted in the main 
cause and not in the name of the United States and have been finally 
disposed of by reviewing courts have heretofore been cited, and many 
others, both State and Federal, might be mentioned. The accused in 
the present proceedings by their silence before they went to trial and 
until after the submission of the cases waived their right to object 
to the entitlement of the plaintiff’s motions and to the institution 
of the contempt proceedings in the main cause.

Nor is there merit in the claim that the cases should have been 
conducted by the United States district attorney and not by the com
plaining party’s counsel as representatives of the Government. In re 
Star Spring Bed Co., 203 Fed. 640 (C. C. A. 3), decided subsequently 
to the Gompers case, the petition charging contempt was, without 
objection, entitled as in the main cause, and the proceeding was 
prosecuted by the receiver through his attorneys and not by the 
United States through its district attorney. The situation was such 
that all possibility of affording remedial relief had passed beyond 
the court’s power. The only order which it could make, if it found 
the accused guilty, was, as in this case, of a punitive character. A  
punitive sentence was given and sustained. In Durant v. Washing
ton County, Fed. Cas. No. 4191, Mr. Justice Miller said that a 
prosecution for contempt of court is a criminal proceeding in which 
the Government is interested as plaintiff, and that, whenever it be
comes necessary for the Government’s attorney to appear to vindi
cate its authority as represented in the court, it is his duty to do so; 
but he prefaced the above statement with the remark that he was not 
aware of any instance in which the attorney for the Government had 
appeared to present a case for contempt originating in the refusal 
of a witness or other person to yield obedience to a writ issued in a 
suit between private parties. My attention has not been directed to 
any contempt proceeding arising out of an order made in the main 
cause of a purely civil character, in which the Government’s counsel 
has appeared to prosecute, even though the prosecution was for dis
tinctively criminal contempt.

A  contempt proceeding is sui generis (Bessette v. Conkey Co.), and 
the Supreme Court has specified the form, or at least the essential 
substance of the form, of prayer for this particular kind of a pro
ceeding, whether punishment or remedial relief, or both, be sought, 
and has ruled that punishment can not be inflicted unless there is a 
prayer for it. (See, also, Re Kahn, 204 Fed. 581 (C. C. A. 2 ); Anar- 
gyros v. Anargyros (C. C.) 191 Fed. 208.) None of the motions filed 
by the plaintiff prays for the punishment of the. accused or for other 
than his attachment, nor is this fatal defect remedied by the recital 
in the order granted on the filing of the motion and served upon each 
of the defendants that he show cause why he should not be attached 
“ and committed for violation of the injunction heretofore ordered 
and issued in this cause.” As the proceedings are necessarily crim
inal, the accused must be presumed to have known the law and were 
each chargeable with knowledge that, if put on trial on a charge 
properly framed and found guilty, punishment by fine or imprison
ment would follow; but, as no relief was sought save their attach
ment, they were not apprised that their punishment was the object 
in view. The only purpose an attachment could serve would be to
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bring the parties into court. As they have all appeared, its issuance 
is unnecessary (U. S. v. Greene, 3 Mason, 482̂  Fed. Cas. No. 15256), 
and, in view of the defective character of the charging papers and 
the precedent established by the Gompers case, the court is powerless 
either to grant remedial relief or to impose punishment.

The power to punish for contempt of court is to be used sparingly 
and with great caution and deliberation. (Gompers case; Oswald, 
Contempt of Court, 17.) The purpose in invoking the exercise of such 
power is the enforcement of law and of lawful orders and the punish
ment of acts of disobedience. A  court thus called upon to enforce 
the law may itself keep well within its limits. It is not a party to 
the proceeding. In punishing for contempt, the judge acts imper
sonally and has no interest or concern other than that the law should 
be obeyed and enforced. (U. S. v. Shipp, 203 U. S. 563, 574, 27 Sup. 
Ct. 165; Oswald, Contempt of Court, 262a.) To justify punishment, 
whether of a remedial or punitive character, for a violation of the 
court’s order or for aiding and assisting in its violation, the charge 
against the accused and the course of procedure must meet legal re
quirements, and the proof must conform to the settled rules of evi
dence. This is the rule in both England and America. Oswald in 
his work (p. 211) says:

“Applications affecting the liberty of the subject are matters stric- 
tissimi juris; and although an irregularity in the course of proceedings 
for attachment or committal does not render the proceedings void, 
and the court has power to condone the irregularity, yet slips in the 
practice, where the liberty of the subject is concerned, are seldom 
allowed by the court to be got rid of under this power, and in many 
cases delay and expense have been incurred, and even justice de
feated, by slips and irregularity in the proceedings. A  direct non- 
compliance with the rules of practice as to committal and attachment 
ought not to be condoned bv the court. * * * But in a proper 
casê  and for the purpose of justice, and where valid reasons are given 
for it, an irregularity may be condoned or insistence upon it may not 
be permitted.”

When all legal requirements are met, punishment should be sure, 
fitting, and as swift as due deliberation admits, for, as said in the 
Gompers case, 221 TJ. S. 450, 31 Sup. Ct. 501:

“ The power of courts to punish for contempt is a necessary and in
tegral part of the independency of the judiciary and is absolutely 
essential to the performance of the duty imposed on them by law. 
Without it they are mere boards of arbitration whose judgments and 
decrees would be only advisory. I f  a party (the accused) can make 
himself a judge of the validity of orders which have been issued and 
by his own act of disobedience set them aside, then are the courts 
impotent, and what the Constitution now fittingly calls the c judicial 
power of the United States ’ would be but a mere mockery. * * * 
Without authority to act promptly and independently, the courts 
could not administer public justice or enforce the rights of private 
litigants.” *

The several proceedings are dismissed, but without prejudice to the 
institution of new proceedings, if that be deemed advisable, or to the 
court’s right to punish by proper proceedings contempts, if any, com
mitted against it.
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DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 87

L a b o r  O r g a n i z a t i o n s — I n j u n c t i o n  —  I n t e r f e r e n c e  w i t h  E m 
p l o y m e n t — R i g h t s  o f  B o n d h o l d e r s — Fortney et al. v. Garter et al., 
United States Circuit Court of Appeals, Fourth Circuit, (Mar. <£,
1913), 203 Federal Reporter, page 454-—This was an appeal from the 
District Court for the Northern District of West Virginia in which a 
decree had been granted by Judge Dayton perpetuating an injunc
tion allowed against certain persons to prevent their interfering with 
the employees of the Merchants’ Coal Co. The company is a cor
poration owning and operating mines in West Virginia, and is in
debted to Carter and others, appellees in the present suit. Carter 
and his associates had obtained an injunction against the appellants, 
Fortney and his associates, their right to act in the case being based on 
the fact that Fortney and those associated with him were interfering 
with the operation of the mine, and so jeopardizing the value of the 
property to which the former parties must look for the security of 
their investment. (See 170 Fed. 468, Bui. No. 86, p. 370.) The court 
of appeals adopted the views of Judge Dayton, reproducing them in 
full. Judge Dayton first recited the fact that the plaintiffs below are 
holders of bonds, the value of which depends almost entirely upon the 
ability of the coal company to operate its mine. The opinion con
tinues in part as follows:

Taking up the several questions discussed in the able and exhaustive 
brief of counsel filed in support of the motion to dissolve this injunc
tion, I think it is clear (a) that the value of the coal company’s prop
erty does depend upon its substantially continuous and uninterrupted 
operation oi its coal plant, so far as its ability to comply with its 
mortgage contract with plaintiffs and its other bondholders is con
cerned, and that this is shown by the undisputed testimony of Atkin
son; (b) that the pleadings and proofs in the case are sufficient to 
show plaintiffs to be lien creditors of this company; (c) that such 
pleadings and proofs are ample to show that irreparable injury to 
plaintiffs was threatened by the acts imputed to defendants; (d) that 
such acts did prevent the coal company from operating its plant in 
the usual manner and injunction was necessary; (e) that such acts 
were sufficient to preclude the coal company from operating its coal 
plant at a profit ; (f) that the pleadings and proofs do show that the 
acts alleged were committed by the defendants for the purpose of in
terfering with the operation of the company’s mining plant; and (g) 
that such acts were unlawful, committed by a sufficient number to 
prove conspiracy, and give equity jurisdiction.

Holding the law to be, as I have held in my former opinion, that 
these bond lien holders have an independent personal right to pro
tect their interests in the premises, it becomes immaterial whether the 
company as such has aided them in the prosecution of this suit or not, 
and no question of collusion can arise. It is undisputed that they 
have instituted this suit to preserve such right. The bill has been 
filed on their behalf by an attorney practicing at this bar of the high
est character and in the very best standing thereat, and there is ab
solutely no evidence of or ground for the charge 46 that the Merchants’
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Coal Co. is using the names of the plaintiffs in said bill as a means 
of instituting this suit and obtaining said injunction in a Fed
eral court upon the alleged ground of diverse citizenship, when in 
truth and in fact the plaintiffs themselves did not seek to institute 
said suit and obtain said injunction ” as set forth in the motion made 
of record to dissolve and dismiss. It would be clearly incumbent 
upon defendants alleging this to supply the evidence thereof.

I have carefully read all of the more than 1,600 typewritten pages 
of evidence filed m this cause, and I find it overwhelmingly sustains 
the plaintiffs’ contention that these defendants, with others, con
spired to prevent the employment of miners by the coal company, to 
compel those at work to quit and to prevent the operation of the 
mines. To accomplish this they and their coconspirators threat
ened, menaced, insulted, and intimidated the company’s employees;
* * * Because they were not willing to work at the wages this 
company was willing to give, they turned themselves into a mob of 
idle and largely drunken lawbreakers, determined to prevent other 
and better men from working. They took this course under the 
guise of a local union of the United Mine Workers of America, but 
it is hardly conceivable that they did so with the sanction and ap
proval of the national officers of that organization.

The motion to dissolve and dismiss will be overruled, and this 
injunction will be perpetuated, with costs.

The court of appeals then said:
We have carefully considered the questions involved in this ap

peal, and find ourselves forced to the conclusion that the assign
ments of error are without merit. The opinions filed by the learned 
trial judge properly applied the facts as found in the record to the 
law applicable thereto, and directed a decree with which we find no 
fault.

It follows that the decree complained of will be affirmed.

2 8 8  BULLETIN OF THE BUREAU OF LABOR STATISTICS.

L abor O rg an izatio n s— I n ju n c t io n — Scope— C o n te m pt  P roceed
ings— Puget Sound Traction, Light & Power Go. v. Lawrey et al., 
United States District Court, Western District of Washington, 
Northern Division (Jan. 23, 1913), 202 Federal Reporter, page 
263.— T h e  com pla in ant com pan y  had p rocu red  an in ju n ction  d irected  
to  the respondent B ob  L a w rey  and others, and “  a ll oth er persons w ho 
shall have kn ow ledge o f  the m ak in g  o f  this o rd er.”  A ffidavits w ere 
therea fter filed ch a rg in g  certain  persons n ot nam ed w ith  h a v in g  v io 
lated  the order a fte r  k n ow ledge th ereof, and attachm ent f o r  con 
tem pt w a s  sought. Q uestion  w as raised as to  the ju r isd iction  o f  the 
cou rt on  the grou nds that certain  persons nam ed are n ot and w ere n ot 
at the tim e th e  suit w as begun  inhabitants o f  the State o f  W a sh in g 
ton, b u t w ere inhabitants o f  A laska , w h ile  other respondents w ere 
aliens. I t  w as also contended  that the cou rt cou ld  n ot take co g n i
zance o f  the case because the o rd er  w as collatera l to  a suit in  equ ity  
between priva te  parties and w as n ot authorized  or prosecuted b y  the 
G overnm ent o f  the U n ited  States. T h e  names o f  the persons alleged
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to be inhabitants of the Territory of Alaska were dropped from the 
list of those called upon to show cause, and the court proceeded to 
consider the question of its jurisdiction in the case. Jurisdiction was 
affirmed, and the nature of the case determined to be such as it could 
consider. The conclusions of the court appear in the following quo
tation from its opinion as delivered by Judge Cushman:

The object sought by the bill being an injunction forbidding tor
tious acts in pursuance of a conspiracy, the liability of the respond
ents is several, as well as joint, and no particular defendant is a 
necessary party to the suit. Therefore, treating the allegations of 
the pleas that such parties were inhabitants of Alaska as tantamount 
to alleging that they were citizens thereof, as they are clearly not 
indispensable parties, they were properly dismissed and jurisdiction 
retained as to the other parties.

The mere fact that both citizens of Washington and aliens are 
joined as respondents will not deprive the court of jurisdiction. The 
court has jurisdiction under the statute of controversies between 
“ citizens of different States55 and controversies between “ citizens 
of a State and foreign States, citizens or subjects.” As the court 
would have jurisdiction of a suit by complainant, a Massachusetts 
corporation, against respondents, citizens of Washington, and would 
have jurisdiction of a suit by complainant against respondents who 
are aliens, the mere joining of the citizen and alien respondents in 
one suit will not deprive the court of jurisdiction. To retain juris
diction comes within the reason of the rule. To deny it would vio
late the reason of the rule.

Regarding the plea of those parties against whom the show-cause 
order runs for the alleged violation of the restraining order, they 
were not named in the original bill, but the restraining order was 
broad enough to include them, running, as it did, against all persons 
having knowledge of the order.

It is clear that, as the contempt order was sued out in this suit by 
the complainants, the proceeding is one for a civil contempt. 
(Gompers v. Buck Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492.) 
No reason has been advanced why it is not proper to proceed against 
such persons in the original suit. It becomes clearly an ancillary 
proceeding by reason of the allegation, in the affidavits upon which 
the show-cause order was made, that the persons against whom the 
order runs had knowledge of the restraining order and, with that 
knowledge, violated it.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 28 9

L a b o r  O rg a n iz a t io n s — I n t e r fe r e n c e  w i t h  E m p lo y m e n t— L ia 
b i l i t y  f o r  P r o c u r in g  D is ch a rg e — C o l le c t iv e  A g r e e m e n ts — M o 
n o p o lie s— Connors v. Connolly et al., Supreme Court of Errors of 
Connecticut (Apr. 17, 1913), 86 Atlantic Reporter, page 600.— T h is  ; 
was an action  b y  D om in ick  C onnors against P a tr ick  C on n olly  and 
others fo r  dam ages fo r  an alleged con sp iracy  to  p rocu re  the p la in tiff ’s 
discharge, and to  p revent h is fu rth er em ploym ent at h is  trade in  the 
loca lity . T h e superior cou rt o f  F a irfie ld  C oun ty  gave ju d gm en t in  
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favor of the defendants, whereupon Connors appealed, the supreme 
court reversing the judgment of the court below and ordering a new 
trial. The parties involved were employees in the manufacture of 
felt hats in the city of Danbury and vicinity. Of the 40 shops en
gaged in that business in that locality, all but two were closed shops, 
employing only union labor. This industry constitutes the principal 
business of the locality, practically all the workmen of the vicinity 
being engaged in it, and most of them being members of local unions 
connected with the United Hatters of North America. This organi
zation had adopted a union label, the use of which was restricted to 
shops employing only union workmen. A  strike occurred in the year 
1909, the employers having undertaken to conduct their business on 
open-shop principles, but after some months an agreement was reached 
by which the manufacturers agreed to conduct their shops on the 
closed plan. Strike benefits had been paid during the absence of the 
men from employment, and Connors, a member of the local union, 
had gone out and was entitled to benefits during the time of his un
employment on account of the strike. A considerable amount was 
due Connors as strike benefits, and remained unpaid when he re
turned to work and some time thereafter. A  demand was made 
upon him for an assessment for the national association, which he 
refused to pay on the ground that a larger sum than this assessment 
was due him for strike benefits. Following these refusals, and with
out notice or opportunity to be heard, Connors was dropped from the 
union in September, 1909, thus losing his membership in the national 
association. By reason of the refusal of his fellow workmen to work 
if  he continued to be employed he was discharged and was unable to 
find profitable employment at his trade thereafter. He thereupon 
brought this action with the result indicated. Judge Prentiss, speak
ing for the court, said in part :

The undisputed facts disclose that the plaintiff suffered damage 
in the loss of his employment, and that this damage was intentionally 
caused. These facts shown, a prima facie cause of action was made 
out against those who, thus acting with intent, caused the damage. 
Recovery, however, might be defeated by the establishment by these 
persons of a justification; the burden being upon them to do so. 
[Cases cited.]

The defendants presented and strenuously urged in justification 
for what was done, resulting in the plaintiff’s loss of employment, 
that it was all directed solely to the betterment of their condition as 
workingmen engaged in securing a livelihood for themselves and 
those dependent upon them through the medium o f their trade. Such 
a purpose is, of course, a worthy, and therefore not an unlawful, one.

There remains for consideration the character of the means em
ployed. Were they such as the law will approve, or such as it must 
condemn ?

These means resulted, as we have seen, in causing the plaintiff to 
suffer loss of employment. They were not, however, for that cause
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alone unlawful; and the fact that they were adopted and put into 
operation by a number of persons acting in combination did not 
suffice to make them so. The members of the defendant union were 
acting within their rights when they combined for concerted action. 
They were entitled to advance their interests in that way, and their 
efforts in combination were not illegal for the mere reason that they 
may have resulted in harm to#the conflicting interests of others. The 
law recognizes that human activities are not to be so circumscribed 
that one may not, in his efforts to advance his own interests, either 
himself or in cooperation with others, do anything from which an
other may suffer. (National Protective Association v. Cummings, 
170 N, Y. 315, 335, 63 N. E. 369 [Bui. No. 42, p. 1118].) But it 
does recognize that certain bounds must be set to the use of 
means, beyond which he and his associates may not be permitted to 
go, if  a decent regard for the rights of others is to be preserved and 
the public welfare conserved.

One of the bounds thus fixed, where, as here, concerted action by 
combination is concerned, is that the harm inflicted be reasonably 
referable to the alleged object of lawful gain or advantage; that 
the means employed be adopted in good faith for the attainment of 
that object; and that their employment be not prompted by personal 
ill will, desire to injure, or express malice of any sort. In the present 
case the defendants claim to have established a strict compliance with 
this condition, and that may be assumed.

The law, in the interest of fair play and general public welfare, 
does not stop here. It demands that the means employed, in the 
effort to secure the laudable or lawful end, be of themselves not un
lawful. They may be unlawful as being in contravention o f statu
tory prohibition, or in the absence of such prohibition.

The defendants contend that the test to be applied for the determi
nation of lawfulness or unlawfulness of means, where there is no 
statutory enactment, is their reasonableness or unreasonableness. It 
is manliest that those means must be regarded as both unreasonable 
and unlawful which are contrary to public policy, and this proposi
tion is sufficient for our guidance in the situation before us. We 
may well, therefore, pursue our inquiry along the narrow lines, most 
favorable to the defendants, of public policy. By this course we 
may be saved the necessity of discussing the mooted question whether 
“  unreasonable55 in this connection comprehends anything more than 
what is opposed to public policy. It certainly comprehends that, and 
;we shall do no harm to the defendants’ interests by bringing their 
conduct to this test.

The court submitted this question of public policy to the jury. 
Defendants’ counsel assert that it was one of fact for the jury’s de
termination, and this is the fundamental proposition upon which he 
rests his case. This is a mistaken notion. All the essential facts 
bearing upon that question being undisputed, it was one of law for 
the court. [Cases cited.]

Certain cases appear to give countenance to the broad proposition 
that every agreement, whatever the conditions, by a labor union with 
an employer, which provides that the latter shall not employ, either 
at all, or in any given department of his work, any other persons 
than union members is contrary to public policy. (Curran v. Galen,
152 N. Y. 33, 46 N. E. 297 [Bui. No. 11, p. 529]; Perry v, Donovan,
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188 Mass. 353, 74 N. E. 603 [Bui. No. 60, p. 702].) We are not pre
pared to subscribe to this extreme proposition.

On the other hand, the authorities are, as far as we have observed, 
in complete accord in holding that, where the agreement is one which 
takes in an entire industry of any considerable proportions in a com
munity, so that it operates generally in that community to prevent or 
to seriously deter craftsmen from working at their craft, or working
men obtaining employment under favorable conditions without join-* 
ing a union, it is contrary to public policy. (Jacobs v. Cohen, 183 
N. Y. 207, 211, 76 N. E. 5 [Bui. No. 64, p. 896]; Berry v. Donovan 
[supra] ; Barnes v. Berry (C. C.) 156 Fed. 72, 77 [Bui. No. 74, p. 
259]; Del. & L. E. Co. v. Switchmen’s Union (C. C.) 158 Fed. 541, 
545 [Bui. No. 77, p. 389].)

The reasons for this conclusion are as evident as they are conclu
sive. “ There is no more sacred right of citizenship than the right to 
pursue unmolested a lawful employment in a lawful manner. It is 
nothing more nor less than the sacred right of labor.” (Slaughter
house cases, 83 U. S. (16 Wall.) 36,106 (21 L. Ed. 394).) “ The com
mon law has long recognized, as part, of the boasted liberty of citizens, 
the right of every man to freely engage in such lawful business or oc
cupation as he himself may choose, free from hindrance or obstruc
tion by his fellow men, saving such as may result from the exercise of 
equal or superior rights on their part.” (Brennan v. United Hatters, 
73 N. J. Law, 729, 65 Atl. 165,170 [Bui. No. 70, p. 746].)

It needs no argument to demonstrate that any combination be
tween employers and employed, which creates a condition in a com
munity such as has been hereinbefore described, is a serious menace to 
the craftsman or workingman who* in the exercise of his free right of 
choice, does not wish to join a union. It is calculated to place upon 
his freedom of choice and action a coercion which leaves him no longer 
wholly free. Its tendency is to expose him to the tyranny of the will 
of others, and to bring about a monopoly which will exclude what he 
has to dispose of and other people need from the open market, or per
haps from any market. (Berry v. Donovan, [supra], Curran v. 
Galen, [supra].)

Monopolies of things of common use and need, whether created by 
governmental grant or by the acts of private persons or corporations, 
are odious, and their existence is contrary to public policy. They 
were condemned by the common law of England, and, although 
changing in their more common source, have remained under a like 
condemnation in that country and this to this day. They are espe
cially intolerable where they concern the basic resource of individual 
existence, to wit, the capacity to labor. [Cases cited.] Their bene
ficiaries may enjoy the favors they bestow, and feel injured when de
prived of them. But the interest of the public outweighs that of in
dividuals, and the public at large can see nothing but danger in the 
monopoly of anything of which there is a common need, or which is 
a common resource of life. This is an old and familiar doctrine in 
whose maintenance none have as deep a concern as the poor, the 
humble, and those who live by the labor of their hands. The mo
nopoly need not be complete to come under the ban of the law. “ It 
is sufficient if the agreement tends to that end and to deprive the 
public of the advantages which flow from free competition.” (United 
States v. Knight Co., 156 U. S. 1,16,15 Sup. Ct 249, 255.)
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Let us turn now to the situation before the court as shown by con
ceded facts. Danbury, a city with a jpopulation of 23,000, was, at the 
time of the plaintiff’s loss of employment, a great fur-felt hat manu
facturing center. The industries of the city and vicinity were almost 
entirely confined to that one. There were approximately 40 shops de
voted to it. In these shops a very large proportion of the adult popu
lation, and about one-fourth of the males of all ages, were employed. 
Nearly all of these employees were members of unions, and all of the 
shops, save two, were operated under an agreement with the national 
organization of the union that no other than union labor be employed 
in them. These two shops produced machine-made soft hats only—a 
distinct branch of the business and a different one, as the plaintiff 
claimed to have shown, from that to which he was accustomed, and in 
which he could work to the best advantage. The employment in any 
one of the closed shops of a person not a member of the union in
volved the withdrawal of the right to use the union label and a re
fusal to work by all other persons employed.

It would be difficult, we imagine, to find a more marked instance of 
a large community given over to a single industry and dependent 
upon employment in that industry. I f  ever there was a situation 
where the individual, if for any reason satisfactory to himself, how
ever mistaken it might be, chose not to join a union, was placed in a 
more disadvantageous position, or brought under a greater pressure 
to surrender his freedom of choice, it certainly has not been one of 
ordinary occurrence. It is idle to contend, and defendants’ counsel 
does not venture to contend, that, under such conditions, a working
man lives and acts in an atmosphere of freedom; that he is under no 
compulsion or coercion from others in the pursuit of his lawful voca
tion ; and that there is preserved to him the boasted freedom of a free 
people in that most important of all departments of life wherein he 
gains the means to support or elevate in the social scale himself and 
family.

It is equally apparent that not only the seeds, but the fruit, of 
monopoly were present in striking measure. The field of labor was 
substantially monopolized. The door of opportunity to work at his 
trade was not open to any hatter in this great hive of industry, save 
only a very few, except by the route of the union. To the plaintiff 
and other skilled hand workmen it was absolutely shut, unless they 
consented to take up a line of work not the most advantageous to 
themselves, and to which they were not accustomed.

In the presence of such facts, disclosed by undisputed evidence, it 
was the plain duty of the court to have complied with the plaintiff’s 
request to instruct the jury that the defendants’ sole attempted justi
fication, based as it was upon the restrictive agreement between the 
employers of Danbury and vicinity and the United Hatters, and 
action to secure the enforcement of its provision for the nonemploy
ment of nonunion men, was not a justification in law, since it was 
one involving the use of means forbidden by public policy. This it 
not only did not do, but it left it to the jury to determine as a question 
of fact whether or not the agreement and its enforcement was con
trary to public policy.

But that is not all. Having left the controlling question in the 
case to the jury, its instructions for their guidance in determining it 
were not correct. In that portion of the charge where the agreement
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and its resulting combination were discussed in their bearing upon 
the lawfulness of the attempted justification the jury were told, in 
substance, that the condition created by them was not unlawful or 
opposed to public policy, unless either the controlling purpose of its 
creation was that of excluding nonunion men from “ the right to earn 
a livelihood,” or the actual results attending it had been “ to unrea
sonably restrain the rights of hatters who were not members of said 
organization from obtaining reasonable employment and from earn
ing a livelihood.” This statement was most inaccurate and harmful. 
It is familiar law that a combination may be unlawful, either for the 
reason that its object is unlawful, or for the reason that the means re
sorted to to accomplish its object are unlawful. Presumably the 
court was here recognizing that principle and undertaking to deal 
with the two alternatives—the object and the means—as the two pos
sible sources of unlawfulness.

Passing by what was said in respect to the object or purpose of the 
agreement and combination, we find the court falling into the error 
of losing sight of the means employed in the actual results which fol
lowed, or, more correctly speaking perhaps, judging the character of 
the means by the results actually produced by them. The jury were 
told that before they could find the operation and enforcement of 
the agreement contrary to public policy they must take into consider
ation “ all the circumstances of trade in Danbury and vicinity, its 
history, and the resulting condition as it existed, the number of hat
ters employed, and the number out of employment and kept so, the 
wages paid, and many other facts suggested in the answer.”

This proposition proceeds upon the fundamentally mistaken theory 
that a contract or combination is to be judged, as to its conformance 
with public policy, by the results which may have come from it. The 
law does not look to the results which may be attributable to its actual 
operation to discover whether or not a contract or combination is con
trary to public policy. It examines the contract or combination 
itself to learn what it threatens, what its evil tendencies are, and 
what possibilities of harm to the general welfare lie within it. [Cases 
cited.] “ The question of the validity of the contract does not de
pend upon the circumstance whether it can be shown that the public 
has, in fact, suffered any detriment, but whether the contract is, in 
its nature, such as might have been injurious to the public. It mat
ters not that any particular contract is free from any taint of actual 
fraud, oppression, or corruption. The law looks to the general tend
ency of such contracts.” (Greenhood on Pub. Policy, p. 5.)

The defendants claim support for their plea of justification through 
the part which the union label played in the situation. We fail to 
discover in the brief of counsel any clear statement of the reasons of 
this claim. The nearest approach to an announcement of his position 
is to be found in one of his concluding paragraphs, as follows:

“ We believe that the United Hatters of North. America, as the 
owners and controllers of the union label, could absorb all of the 
labor market in any community, so that persons who were not mem
bers of the organization would be unable to obtain work at hatting 
in that community, as long as the label stands for what it does in the 
shape of skilled labor, improved sanitary conditions, and long-term 
contracts. These advantages to society at large would outweigh any 
disadvantages which might accrue to a few people desiring to obtain
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work, because the rule of law in relation to a closed shop, as enun
ciated in the Curran case, is based upon the theory that the excluded 
workman is equally as good as the member of the organization, and 
that all have an equal right to employment. But it is respectfully 
submitted that this rule of the common law, like every other rule of 
the common law, is based upon reason, and when the reason for the 
existence of the rule ceases the rule itself ceases.”

This is a unique and astonishing proposition, both for what it says 
and what it implies, to be addressed to a court in this country, with 
its common-law inheritance as to the importance of safeguarding in
dividual rights and its dedication to freedom of action within the law 
and equal rights for every member of society. Beside it, the em
phatic language of our courts, repeatedly uttered, reads strangely. 
Under the application of its controlling rule, monopolies might be
come transformed into blessings to be cherished, oppression into an 
agency of the public weal, and the tyranny of the majority into a 
benevolent factor in social progress. The end would justify, and even 
sanctify, the means. We must decline to place our seal of approval 
upon any such revolutionary doctrine.

The United Hatters has a property right in its label. It may with
hold it from those who do not comply with the conditions it attaches 
to its use. It may grant its use to those who do so comply. It may 
enjoy its advantages in all lawful ways. But it can no more employ 
it for an unlawful purpose, or as an unlawful means, than it or any 
other person can any other thing which it or they own, or any other 
agency at its or their command. The use of all property or privi
leges is confined to the lawful, and can not be extended to the 
unlawful.

The plaintiff, upon the trial, claimed that all possible justification 
for the acts which brought about his discharge was removed by the 
circumstances attending his suspension by the union. He asserts that 
he was unlawfully suspended, and that therefore his true status at 
the time was that of a member. His contention was that the suspen
sion was unlawful, for the reason (1) that it was without notice to 
him or opportunity to be heard, and (2) that the union was at the 
time owing him, as strike benefits, a much larger sum than the assess
ment demanded of him. The facts were substantially undisputed. 
The court instructed the jury flatly against the plaintiff’s contention 
upon both phases of it. These instructions are assigned as erroneous. 
In view of our conclusion reached upon the larger question already 
discussed, we have no occasion to consider these assignments.

There is error, and a new trial is ordered.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 9 5

L abor  O r g a n iz a t io n s — M e m b e r s h ip — P r o t e c t io n  of  S ig h t s  of  
M e m b e r s— I n t e r f e r e n c e  b y  C ourts—Engel v. Walsh et oilSu
preme Court of Illinois (Feb. 20, 1913), 101 Northeastern Reporter, 
page '222.—Charles F. Engel filed a bill in equity in the circuit court 
of Cook County to secure an injunction against Walsh and others, 
officers of the Amalgamated Sheet Metal Workers’ Labor Union 
No. 73. Engel had been a member of the union named, and alleged 
that in 1910 he had installed furnace stacks in certain buildings under 
a contract with an open-shop company, the material being furnished
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by a company alleged by him to be a union shop. Engel was sum
moned to appear before the executive board of his union to answer 
charges for a misuse of the union label, and hearings were had, re
sulting in his being found guilty of misuse of the labels, and a fine 
of $100 was assessed against him. His offer to pay his dues without 
paying the fine was refused, and notice was given that a strike would 
be called on any job on which he was employed unless the fine was 
paid. The injunction sought for was to prevent the union and its 
officers from collecting or attempting to collect the fine assessed, and 
from in any way interfering with his employment and calling a 
strike on any work on which he might be engaged; also to prevent 
his expulsion from the union, and for general relief. The circuit 
court had dismissed his bill, which action was affirmed by the appel
late court. Engel thereupon sued out a writ of error in the supreme 
court, in which the actions of the courts below were affirmed. Judge 
Vickers, who delivered the opinion of the court, having recited the 
facts, said:

From the foregoing statement, which embodies all of the material 
allegations of the bill, it is apparent that plaintiff in error is seeking 
to invoke the jurisdiction of a court of equity in a controversy that 
has arisen between him and the union, of which he is a member. The 
rights, if any, which plaintiff in error is seeking to enforce are such 
as he has acquired by reason of his membership in the union. He 
seeks to retain his status as a member, with all rights incident 
thereto, without the payment of the fine which has been imposed 
upon him by the legally constituted authorities of his union. It is 
not charged that the hearing before the executive board was wanting 
in any requirement prescribed by the rules of the union. The effect 
of the allegation on this point is that plaintiff in error was erro
neously and wrongfully convicted, and he appeals to a court of equity 
for the purpose of having the wrong redressed. The courts have 
frequently been called upon to restrain voluntary associations, such 
as churches,, lodges of various kinds, boards of trade, and the like, 
from expelling members for an alleged violation of some rule or 
regulation of the association; and in such cases this court has uni
formly refused to sanction the practice of calling on a court of equity 
to adjust disputes arising between such associations and its [their] 
members; and, in the board of trade cases that have come before this 
court, it has refused jurisdiction of the controversy on the ground 
that the remedy of such member, if he has any, is in a court of law. 
[Cases cited.] In churches, lodges, labor unions, and other like 
voluntary associations, each person, on becoming a member, either by 
express stipulation or by implication, agrees to abide by all rules and 
regulations adopted by the organization. Courts will not interfere to 
control the enforcement of by-laws of such associations; but they 
will be left free to enforce their own rules and regulations by such 
means, and with such penalties, as they may see proper to adopt for 
their government. The case presented by plaintiff in error in his bill 
must fall, we think, within the rule announced in the foregoing 
authorities.
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Recurring again to the averments of the bill, it will ])e noted that 
plaintiff in error has made no attempt to set out the by-laws, rules, 
and regulations of the union, nor is it charged, even in general lan
guage, that his trial was contrary to the prescribed procedure for 
such hearings. It does appear from the bill that a formal charge 
was lodged against him, that he had written notice of the time and 
place when and where a hearing would be had; and that he appeared 
before the executive board and participated in the hearing. He pre
sented his side of the controversy to the board. Since it is not averred 
in the bill that this board was not the proper tribunal to hear the 
charge, nor that its proceedings were contrary to the provisions of 
the rules of the union, it must be assumed that the hearing was be
fore the proper authority, and that the proceedings were conducted in 
conformity to the prescribed rules. This being true, it can not be said 
that the executive board had no jurisdiction to hear said charge. 
Jurisdiction is by legal implication admitted by plaintiff in error. 
Plaintiff in error having failed to set out the by-laws and regulations 
of the union, we do not know whether he has exhausted all of his 
remedies, by appeal or otherwise* within the union.

I f  there is a by-law permitting plaintiff in error to appeal to some 
reviewing body from the decision of the executive board, clearly he 
would have no standing, in any event, in a court of equity, until he 
had exhausted the remedies provided by his association for the re
dress of his supposed grievance. The bill was clearly defective in 
failing to show what the by-laws and regulations of the union are, 
since, without them, no court can determine what the rights of the 
memoer are. The bill is also defective in that it fails to show a want 
of jurisdiction, or a case of such irreparable injustice and hardship, 
as to warrant the interposition of a court of equity.

DECISIONS OF COURTS AND OPINIONS AFFECTING LABOR. 2 9 7

R e l ie f  A sso c ia t io n  —  A p p l ic a t io n  for  M e m b e r s h ip  —  W a r r a n 
t ie s—Blunt v. Chicago, B . & Q. R. Co. et cil., Supreme Court of Ne
braska (June 16, 1913), 11$ Northwestern Reporter, page 582.—Jesse 
F. Blunt had obtained a judgment in the district court of Cass 
County against the railroad company named and others, the action 
being to recover an amount alleged to be due him from the relief de
partment of the company. From this judgment the company 
appealed, the chief contentions being that plaintiff had made mis
representations in his application for membership, which were vital, 
so that he was entitled to nothing. His membership had been applied 
for under the name of Jesse Blount, his age being given as 25 years, 
while he was in reality more than 35. He stated that he had been a 
member of the relief department in 1901 and 1906, and in answers to 
specific questions stated that he had never had any long or serious 
sickness, and had never been hurt. He had in fact previously been 
a member under the name of Blunt, and had on 13 different occasions 
obtained benefits from the fund in amounts ranging from $7.50 to 
$527. Suit was brought by reason of the refusal of the relief depart
ment to continue payments, after $153 had been paid, following the
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discovery of the identity of Jesse Blount with Jesse Blunt. The 
supreme court reversed the judgment of the court below on the ground 
that the misstatements invalidated his right to membership, so that 
the policy was void, and no action could be maintained thereon. The 
conclusions of the court are set out in the following quotations from 
its opinion as delivered by Judge Barnes:

It is conceded that the statement of the plaintiff as to his age was 
a warranty. But it is claimed that it was immaterial to the risk; 
that defendant would have issued the policy notwithstanding the 
falsity of the statement. We think this argument is not well founded 
for the following reasons: By stating his age as only 25 years, he was 
put in line for employment as a locomotive fireman, for which he 
would be entitled to wages at the rate of $75 per month. This made 
him eligible to the third class in the relief department, and entitled 
him to draw $1.50 per day from the relief fund in case of sickness or 
injury, and he was placed in that class. I f  he had truthfully stated 
his age, he would have been eligible to the first class, and would have 
drawn only 50 cents per day. Again, it is disclosed by the testimony 
that the plaintiff took the name of “ Jesse Blount,” instead of his 
true name Jesse F. Blunt, for the purpose of deceiving the defendant. 
He had a record under the name of “ Blunt ”  which would clearly 
bar him from a. participation in the third class of the relief fund, 
and by his application under the name of “ Blount,” and his statement 
therein contained that he was only 25 years of age when  ̂as a matter 
of fact, he was over 35 years old, he was able to avoid that record, 
and did avoid the discovery of his fraud until the 13th day of August, 
1909, when the exposure came, and he was denied further payments.

It is contended that the relief department might have known the 
falsity of the statements, or by the use of ordinary diligence could 
have ascertained their falsity. But it appears without dispute that 
they never connected the plaintiff with the man who had previously 
applied for membership under the name of “ Blunt ” until August 
13, 1909, and the reason for the failure is explained by the testi
mony o f Mr. Eedfern, who stated that two different numbers were 
used, one being the file number 22018, and the other being number 
121290, and this explanation in the absence of any evidence to the 
contrary seems conclusive. In view of the foregoing facts, we deem 
it clear that the statement was a warranty, was material, and the 
insurance contract was thereby rendered void. [Cases cited.]

It is also contended that the insurance contract was rendered void 
by plaintiff giving his name “ Jesse Blount,” instead of Jesse F. 
Blunt, which was his true name. Plaintiff argues, however, that the 
name was not material to the risk, and therefore should not affect 
the contract. As we view the case, the plaintiff’s name was material. 
I f  he had truthfully given his name, he would have been at once 
connected with his former applications and membership, and it would 
have been ascertained that he had incorrectly stated his age, and his 
application would have been denied. In answer it is said that the 
name was idem sonans. We think this contention is also unsound, for 
“ Blunt ” and “ Blount ” are two distinct and different names. They 
do not sound alike, and are not referable to one and the same person.
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We are therefore of opinion that plaintiff’s assumption of the name 
of “ Blount ” was material to the risk.

Having determined that in at least two respects the plaintiff’s 
statements on which he obtained the insurance were warranties and 
were material to the risk, and that they were admittedly false, it fol
lows that the trial court should have directed a verdict for the 
defendant.

W ages— C o u nterclaim — The Coningsby— United States District 
Court, Southern District of Georgia, Eastern Division (Feb. 18, 
1918), 202 Federal Reporter, page 814.—This action was a libel by 
stevedores to recover pay for unloading the vessel named. The ship 
was loaded with kainit, which had become so compact that it was 
difficult to unload it, and the stevedores undertook to use dynamite 
to loosen the material. The master of the vessel objected to the 
use of the dynamite, and the stevedores made an agreement not to 
injure the vessel. The master claimed, however, that it was injured  ̂
in an amount more than setting off or overbalancing the claim of the 
stevedores for their wages and submitted this loss as a counterclaim in 
the present action. Judge Speer delivered the opinion of the court 
and allowed this counterclaim for reasons given in the following 
quotation of its opinion;

I  think the fact which should control the ruling of the court on 
this question is that the careless manner of unloading as alleged by 
the use of powerful explosives is auxiliary to the main contract. On 
a contract to unload, in the absence of any guaranty, the law would 
presume that no such explosive agency would be utilized as would 
endanger the ship, and certainly it was used, and hence for the pur
pose of this argument we must conclude that the ship was injured. 
When the stevedore brings libel to recover payment for labor, he can 
be very readily, and logically, I think, met with the proposition— 
True, you did unload my ship, but you did it in such a manner as to 
injure or destroy it. Suppose it was a contract for loading, instead 
of unloading, and a case of crockery should be placed in the hold, 
and the stevedore should allow the crockery to fall from the deck 
to the lower hold in such a manner as to shatter it, and brought suit 
for loading, certainly a claim for destroying the crockery would 
be auxiliary, and a proper defense. I  do not have any doubt about 
it, although I  have great respect for the conclusions of the learned 
proctor arguing to the contrary. 4
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