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Dear Sir: 

BOARD OF GOVERNORS 
OF" THE 

FEDERAL RESERVE SYSTEM 
WASHINGTON S-590 

ADDREBB DF'F'ICIAL CDRREBPDNDENCE 
TD THE BDARD 

November 23, l9h2. 

For your information, there is enclosed a copy of a let-

ter received by the Board from Mr. C. B. Upham, Deputy Comptroller 

of the Currency, dated November 19, 19h2, enclosing a copy of' a 

letter from Mr. L. H. Sedlacek, Deputy Comptroller~ to Mr. Gibbs 

Lyons, District Chief &nk Examiner, New York City, dated November 

12, 1942, regarding the applicability of Exception 10 to Section 

5200 of the Revised Statutes to participations in loans covered by 

guarantees or take-over con~itments pursuant to F~ecutive Order 

No. 9112 • 

Enclosures 2 

Very truly yours, 

~ --···· F .... -o·~·~.,.._ 
L. P. Bethea, 

Assistant Secretary. 

TO THE Pfr.ESIDENTS OF ALL F'EbEfiJ\L tiliSERVE BANKS • 
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TREASURY DEPARTMENT 

COMPTROLL!ili OF THE CURRENCY 

Addres3 Reply to 
"Comptroller of the Currency" 

Board of Governors 
Federal Reserve System 
Washington, D. C. 

WD.shington 

November 19, 1942 

Attention: lv1r. Gl~crge Vest 

Dear Sirs: 

Pursuant. to the conversation bet·I'Jeen you and our 

.Robertson with respect to loans covered by governmental 

guaranties or take-over committr.ents, there is attached hereto 

for :rour informs.tion a copy of' a letter directed to ivir. Gibbs 

Lyons, District Chief National Bank Examiner, New York City • 

Yours very truly, 

(Signed) C. B. Upha.rrl 

Deputy Comptroller 

Enclosure 
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Mr. Gibbs Lyons, 
District Chief National Bank F:x:am:iner, 
525 Federal Heserve Bank BuU.ding, 
Nr:-,:r York, New York. 

Dear Mr. Lyons: 

165 
S-590-b 

November 12, 1.942. 

This is in reply to your letter dated October 22, relating to 
participations in loans covered by governmental guaranties or take-over 
commiti1ients. In the situation you present, "the participating bank would 
not be numaging the lo<m and would not be the bank to whom the guarantae 
·was iF>sued11 , but ·would merely rec.eive from the managing bank a letter 
certifying that it has a specified participation in the loan. 

Exception 10 to section 5200 of Rev. Stat. of 1873, as amended 
(U. S. C. title 12, sec. 84), is based upon the principle that to the ex­
tent that a loan is covered by a take-ov-er commitment vfhich cannot be nul­
lified by any contingency not within the control of the lending bank, the 
loan i3 freed from the usual risk elelMnt, an¢ therefore need not be sub­
jected to the ordinary 10% limitation. As stated in paragraph (b) of the 
definition of the term "unconditional", the bank "must be in a position, 
at any time dur:i.ng the life of the loan, to demand performance of the 
agreement and to receive payment in cash, in full, within sixty days . 11 

Consequently., it is esr:;entia.l that the participating bank have the ~­
pendent power to require take-over of the guar~mtied. part of its portion 
of the loan, at any time. In the absence of this power, the guaranty 
would not meet the requirements of exception 10, as far as the participating­
bank is concerned. 

In our opinion, th•3 guar[l.nty would also be defective, from tho 
point of' view of exception 10, if its continuance in effE=;ct were to depend 
upon action or inaction by the Itwnaging bank, beyond the control of the 
participating bank. For example, v;here there is no participation problem, 
the inclusion of a provision that the guaranty will torminat.e if' the bank 
sues th(~ borrower without prior consent of the guarantor, would not prevent 
the guaranty from being unconditional. (S£.Je example (5) in definition of 
"unconditional".) On the other hand, if a participating bank's protection 
through the guar:.nty would be wholly or partially lost in the event the 
managing bank, sol0ly of its own volition, wr-::re to sue the borrower without 
having obtained the required prior consant of' the guarantor, the protection 
to the participatinp bgnk would be sub;j cct to defeasance by a contingvncy 
not ..,..,ithin its control, and consequently the guaranty would not be uncon­
d:itional as to tha.t bank. 

It is belicvt:d that problems of this sort can be worked out in 
most cases through comparatively simple modifications in procedure. Under 
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the General tJ1otors Corporation Credit Agree;itent. and Guarantee Agreement, 
for example, the borrower's obligations are to be evidenced by notes in 
varying amounts ru.1'1ning to the parU.cipating bank~; individuall..,v, and tho 
guaranty also runs to the in(ii vidunl banks Bnd consequently may be exer­
cised by each, independent]_;;," of any action b;y otlv'"rs. Further;r1ore, the 
Corarnittee ·which was set up in that case to f:>Xpedite operations WEtS given 
no pm;r,)rs which could result in loss of gua:r·nnty protection to any partici­
p,o.Ung bank through acts or occurrences beyond i.ts ovm control. 

Yours very truly, 

(Signed) L. H. Sedlacek 

Deputy Comptroller 
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