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June 7, 1935.

SUBJECT: Collection of liquor drafts
in interstate shipments.

Dear Sir:

Eeferring to the Board’'s letter of April 26,
1935 (X~-9188) relating to the collectioun of liguor
drafts in interstate shipments, there is transmitted
herewith for your information and that of your Counsel
a copy of a letter which the Board is addressing to the
Chairman of the Governors' Conferencé, together with

copies of inclosures therewith, relating to this sub-

ject.
Very truly yours,
I sAALo—
L. P. Bethez,
Agsistant Secretary.
Inclogures.

TO GOVERNORS OF ALL FEDERAL RESERVE BANKS.

Federal Reserve Bank of St. Louis
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June 7, 1835.
Mr, J. U. Calkins, Chairman,
Governors' Conference,
Federal Reserve Bank of San Francisco,
San Francisco, California.
Dear Mr. Calking:

Under date of April 26, 1935, the Federal Reserve Board ad-
dressed a letter to the Governors of ell Federal Reserve banks invit-
ing their attention to the provisions of section 239 of the Criminal
Code of the United States which makes it unlawful for a railroad com-
pany, express company, or other person, in connection with the trans-
portation of intoxicating liquor in interstate commerce, to collect
the purchase price thereof or act as the agent of the buyer or seller
for the purpose of buying or selling or completing the sale thereof.

L copy of the Board's letter is inclosed herewith. There are also
inclosed copies of letters and inclosures received by the Board's Gen-
eral Couhsel from Coungel for certain of the Federal Reserve banks re-
lating to this matter.

As you will note, these inclosures suggest the question
whether it would not be desirable for the Federal Reserve banks to
follow a uniform practice with respect to the acceptance of drafts
covering the purchase price of liguor. The subject appears to be one
which ﬁight well be referred to the Standing Committee on Collections
of the Governors! Conference for consideration and report to the Con-
ference whether & uniform practice with regard to this matter is desir-

cble and, if so, what such practice should be; and it is suggested
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Mr. J. U, Calkins, Chairman - 2

that you give consideration to the udvisability of this procedure. If
this plan is adopted the Comnittee will probably find it desirsble in
its consideration of this mather to consult with Counsel for some of
the Federzl Reserve banks and of the Federal Reserve Board.

Kindly advise the Board whether it is determined to adopt

the procedure suggested.

Very truly yours,
(8igned) L. P. Bethea

L. P. Bethez,
Asgistant Secretary.

Inclosures.
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FEDERAL RESERVE BANK

of HNew York

Moy 10, 193%.

Velter Wyatt, Esq., General Counsel,
Federal Reserve Board,
Washington, D. C.

Dear Hr. Viyatts

Mr. Logan has asgked me to send you the onclosed copies
of my two memoranda, doted Moy 9, 1935, to Mr. Cos, and a couy of
the memorondum dated May 3, 1935 from Mr. J. C, Kimble of our
Legal Department to me, relating to the Collection of Liquor Drafts
in Interstate Shipments, which was the subjcct of the Board's
lettor of April 26, 1935 (X-9188). You will nobe that we feel
that the memoranda should be treated as confidential.

We hove been in communication with Mr. Carrick of the
Federal Reserve Bank of Boston and with Mr. Dunn of the Fedoral
Reserve Bank of Chicago in regard to this matter, and have also
furnished them with copies of the enclcsures herewith,

If yeu find that any of the other Federal Rescrve
Banks have token o different position than we hrve in this mat-
ter, we should be pleased to have you bring it to our attention.
Very truly yours,

(Bigned) T. G. Ticbout,

T. G. Tiebout,
Assistent Counsel.
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CORFIDENTIAL

Federzl Reserve Bank
of Wew York

OFFICE CORRESPONDENCE ' May 3, 1935.

To: Mr, Tiebout Subject: Board's letter of April &6,
1935 (17-9188) on the subject of

From: J. C. Kimble "Collection of Liguor Drafts in

Interstate Shipments".

In your memorandum to me of April 29, 1935 on the above merntioned
subject, you have raised the question of whether Section 239 of the Criminal
Code of the United States (Title 18 U.S.C.A. Section 389) would subject the
Federal Reserve Bank of New York to the penslty provided for thereby, for act-
ing as collecting agent or agent to procure the acceptance of a draft drawn in
connection with the shipment of intoxicating liguor in interstate commerce,
where the shipping documents are attached to the draft and are relesased only
against payment or accepiance of the draft, and you have arrived. at the: ienia-
tive conclusion that the bank would be subject to such nenalty for so actiug.
You have also raised the further question of whether there is a distinction
between such cases and the collection of an item given in payment for intoxi-
cating liquor, sold and shinped in interstate commerce, but where the collec-
tion is not connected with the transhortation of the liguor.

Section 239 of the Criminal Code of the United States orovides as
follows:

"Sec. 389 (Criminal Code, section 239.) Same: carrier collecting
nurchase price of interstate shipment. Any railroad company, express
company, or other common carrier, or any other person who, in connection
with the transportation of any spirituous, vinous, malted, fermented, or
other intoxicating liquor of any kind, from one State, Territory, or
District of the United States, or place noncontiguous to but subject to
the jurisdiction thereof, into any other State, Territory, or District
of the United States, or place noncontiguous to but subject to the juris-
diction thereof, or from any foreign country into any State, Territory,
or District of the United States, or wlace noncontiguous to but subject
to the jurisdiction thereof, shail collect the purchase price or any
part thereof, before, on, or after delivery, from the consignee, or from
any other person, or shall in any manner act as the agent of the buyer
or seller of any such liguor, for the purnose of buying or selling or
completing the sale thereof, saving only in the actual transportation
and delivery of the samc, shall be fined not more than $5,000."

Apart from the aid of Federul legislation, the states which have
. laws designed to prevent the manufacture and sale of liquor within their re-
spective territories are unable to prevent its introduction from other states
throvugh the channels of interstute commerce. TLiguor dealers may thus avoid
the effect of stute legislative restrictions by adopting schemes which will
connect the sale of their liguor with interstate transportation. Prior to
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the enactment of Section 239, the custemery method employed by such dealers
was to appoint interstate shippers as their agents to collect the amounts
due from the customers at the point of destination within the "dry" states.
The shippers would surrender bills of lading properly endorsed upon the ac-
ceptance by the customers of sight drafts. Often banks or individual agents
were used to make collections upon these liguor drafts. The effect was, in
all cases, the same; the state legislation was rendered inoperative.

The situation which confronted the "dry" states in this regard,
was quite vividly explained by Mr. Justice Van Devanter in the case of Danciger
v. Cooley, 248 U.S. 319 (1919), wherein he stated:

"This interstate business generally was carried on by means of

orders transmitted through the mails and &f shipments made according

to some plan whereby ultimate delivery was dependent on payment of

the purchase price. The plans varied in detail, but not in princi-

ple or result. All included the collection of the purchase price at
the point of destination before or on delivery. One made the carrier
having the shipment the collecting agent; another committed the ccl-
lections to & separate carrier, the liquor being forwarded as rail-
road freight and the bill of lading being sent to an express company
with instructions to hand it to the buyer when the money was paid;

and still another made use of an agent, such as Cooley was here, the
bill of lading being sent to him with a sight draft on the buyer for the
purchase price. In some instances the liquor was consigned to the buyer
and in others to the shipper's order, the bill of lading then being
suitably endorsed by the shipper.

"Where the transactions were real and not merely colorable,
the business so conducted was lawful interstate commerce and entitled
to protection as such until the sale and transportation were consum-
mated by the delivery of the liquor to the vendee at the point of
destination. ¥ ¥ " (Underscoring mine)

In 1909, Section 239 was enacted by Congress, at the instance of
the "dry" legislators, to prevent the flow of liquor into the "dry" stateg
through the channels of interstate commerce. Unfortunately, the statute
was so drawn that an ambiguity was created as to whether it was limited in
its scope to interstate carriers or was broad enough to penalize the acts
of other types of agents, such as banks and individuals, who were making
the same type of collections. The ambiguity referred to arose from the use
of the following underscored wording of the statute:

"Any railroad company, express company, or other common
carrier, or any other person who, in connection with the trans-
portation of any * % intoxicating liguor ¥ 3 from one State 3 3
into any other State, * % ghall collect the purchase price or
any part thereof, before, on, or after delivery, from the con-
signee, or from any other person, or shall in any manner act as
agent of the buyer or seller of any such liquor, for the purpose
of buying or selling or completing the sale thereof, saving only
in the actual transportation and delivery of the same, shall be
fined 7 *.,"
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In the case of Danciger v. Cooley, supra, the contention was made
that the words "or any other person" meant "or any other carrier", and
could not be extended to include agents, other than carriers, who were meking
the saime type of collections.

In this case Danciger Brothers, who were liquor dealers in the
State of Missouri, sold liquor to customers in the "dry" state of Kansas,
through their agent, Cooley, who was authorized to make the collections. In
pursuance of this plan Cooley collected sight drafts drawn upon thc customers
and at the same time handed the bills of lading suitably endorsed to the cus-
tomers to enable them te secure the liguor from the shippers. The litigation
arose when Cooley refused to account for the moneys he had received from such
collections.

The Court held that the statute was not restricted in its scope to
interstute shippers who acted as agents, in commection with the transportation
of intoxicating liquor, for the purpose of making collections upon liguor
drafts, but waeg broad enough to include agents acting in such capacity who
were not carriers, This result was based upon the construction that the words
"or any other person" are intended to include all persons committing the de-
scribed acts. To hold otherwise, would, as Mr. Justice Van Devanter explained,
meke it possible for the statute to "®tbe evaded so readily by having other
collectors that it would accomplish nothing."

In the paragraphs below which have been quoted from the Danciger
case, supra, the Court construes Section 239 and defines its scope. It is
submitted that the Court, therein, clearly sets forth & rule of construction
whién is sufficiently broad in its scope to include within the provisions of
Section 239 the acts of banks as agents in the collection of liguor drafts in
interstate commerce.

The excerpts from this opinion, referred to above, appear as follows:

"It (Section 239) consists of two parts, both relating to
liquor transported from one State into another. The first deals
with the collection of the purchase price, and the second with
acts done 'for the purpose of buying or selling or completing

A

the sale' of 'any such liguor'. % # 0

"The words 'any railroad company, express company, or other
common carrier' comprehend all public carriers; and the words ‘or
any other pergon' are equally broad., When combined they perfectly
express a purpose to include all common carriers and all persons;
and it does not detract from this view that the inclusion of rail-
road companies and express companies is emphasized by specially
naming them. To hold that the words 'or any other person! have the
same meaning as if they were 'or any agent of a common carrier’
would be not merely to depart from the primary rule that words are

N to be taken in their ordinary sense, but to narrow the operation of
the statute to an extent that would geriously imperil the accomplish-
ment of its purpcse.”

P
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The Court concluded that:

"Without question the practice of collecting the purchase
price at the point of destination as a condition to delivery
is the thing at which the statute is aimed. Through that prac-
tice the sale of liquor in interstate commerce was rapidly in-
creasing., But, ns before shown, such coliections were not con-
fined tu carriers and_ their agents, but often were made by
others, In principle and result there was no_difference; the
evil was the seme in either event. Besides, if th> statute
were made applicable only to carriers and their agents, it
could be evaded so _readily by having other collectors that it
would accomplish nothing. The volume of the business and the
attending mischief would be unaffected. Doubtless all this wes
in mind when the statute was drafted and accounts for its com-
prehensive terms. That the words 'or sny other perscn' are
intended to include «ll persons committing the acts described
is, as we think, guite plain". (Underscoring and words within
parenthesis mine.)

There are two earlier cases, dealing specifically with the ques-
tion of bank liabiiity, which arrived at a contrary result. Vhile it is true
that both of these cases arose under criminal proceedings and that the Supreme
Court case referred to is a civil action pertaining to the civil liabilities
of &n individual agent making collecticns on drefts, it is submitted that
they must be regarded as overruled by the Supreme Court.

In this ccnnection it should be noted, before passing on to a con-
sideration of the cases referred to, that the Supreme Court in the decision
of Danciger v. Cooley, supra, mentioned the fact that before the arrangement
was made between Danciger Brothers, the liquor dealers, and their agent,
Cooley, for the ccllection of the drafts, the banks had refused to make the
collections. It should be further noted that the cases discussed below were
cited by counsel in Danciger v. Cooley and their principles were not approved
by the Court.

In the case of First National Bank v. U.S., 206 Fed. 374 (1913),
it appeared that the Hamm Brewing Company of Minnesota sold a case of beer,
in the "dry" State of North Dakota, to one Meyers through the First National
Bank of Anamocse as its agent to complete the transaction of sale and delivery.
Meyers paid to the benk the amount of the draft drawn upon him, and in return
received from the bank the bill of lading, which wes cssential to enable him
to receive the beer from the railroad company. The Circuit Court held that
the bank was not criminally liable for any violation of Section 239. The
basis of this decision mey be gathered from the portion of Judge Sanborn's
opinion set ferth below:

"The collection by banks of sight drafts and the delivery of
bills of lading attached thereto was, and long had been, a common
and universal method of collection of the purchase price of liquors
and other articles throughcut the entire nation. This is a general
law applicable in every stoete of the Union, and it is incredible

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



21
, . _5.. . X-9231~c

that the Congress intended, without rentioning or referring to
it in the statute, to strike down this method of collection for
the sale of liquors transported in Interstats commerce in all
the states, in the large majority of which the manufacture and
sale of intoxicating liquors were not prohibited.

"To our minds the natural and manifest meaning of the
declaration in this law that 'any railroad company, express
company, or other common carrier, or any other person who, in
connection with the transportation,' etc., shall collect the
purchase price, or act as the agent of the buyer or seller,
shall be fined, excludes banks, ordinary collectors, and all
persons who are not members of the general class of carriers.
This interpretation finds support in the fact that the con-
trary construction expunges the words 'railroad company, ex-
press company, or other common carrier, or any other,' and
makes the statute read 'any person who,' etc., and in the rule,
which is especially applicable to statutes defining crimes and
regulating their punishment, that where general words follow
the enumeration of particular classes of persons or acts the
general words should be construed to apply to persons or acts
of the same general nature or class as those enumerated."

(See 206 Fed. at p. 378.)

The Court's construction of the words "or any other person", re-
ferred to above, as being used to modify the preceding words "any railroad
company, express company' and excluding thereby "banks, ordinary collectors,
and all other persons who arec not members of the gencral class of carriers",
is implicitly overruled in the Supreme Court case, supra, wherein, Mr. Justice
Van Devanter expressed the following contrary point of view:

"But, as before shown, such collections were not confined
to carriers and their agents, but often were made by others.
I principle and result there was no difference; the evil was
the same in either event. Besides, if the statute were made ap-
plicable only to carriers and their agents, it could be evaded
so readily by having other collectors that it would accomplish
nothing."

The Circuit Court in the case of Danciger v, Stone, 188 Fed. 510
(1910), upon an identical statement of facts, decided that a bank, which made
collections upon drafts in interstate commerce, is not subject to Section R39,
on the theory that the collections made by it as an agent independenuv of
interstate shippers have no connection in any way with the interstate trans-
portation of the liquor to which the statute relates. Judge Campbell was of
the opinion that Section 239 did not make it unlawful for banks to act in the
manner under consideration because, as he said:

\ "¢ % guch acts are only condemned by this section when they are
committed in connection with the interstate transportation of
such liquor. It is true the bank, when it collects the draft,
collects the purchase price of the liquor; but can such collec-
tion be said to be in any way in connection with the interstate
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transportation of the same? The transportation is effected by the rail-
road company, or other common carrier, entirely independent of the banlk.
The transportation of the liguor and the collection of the draft are two
gseparate and distinct acts, performed bv sevarste and distincet individuals
or corporations, and the fact that the carrier, under its contract, can-
not deliver the shipment until the consignee first goes to the bank and
nays the draft, to secure the bill of lading, and then oresents it 1o

the carrier, cannot be said to in any way connect tne bank with the trans-
portation, Its act cannot therefore be said to be in violation of the
terms of the statute." (188 Fed. 513) (Underscoring mine).

But the Supreme Court in the other Dapciger case took a different
view of the matter wherein it said:

"The statute does not say 'in the transportation,! but 'in
comnection with it.!' Transportation as this court often has said,
is not completec until the shipment arrives at the point of destin-
ation and is there delivered. ¥ 3 What Cooley did, while not part
of the transportation, was closely connected with it. He was at
the point of destination and held the bill of lading, which carried
with it control over the Jdelivery. Conforming to his principal's
instructions he required that the purchase price be paid before the
bill of lading was passed to the vendee. The money was paid under
that requirement and he then turned over the bill of lading. A
delivery of the shipment followed¢ and that completed the transporta-
tion. Had the carrier done what he did all would agree that the
requisite connection was present. As the true test of its presence
is the relation of the collection, rather than the collector, to
the transportation, it would seem to be equally present herc,”

If we may safely assume that the bank is subject to Section 239,
we must further decide whether Section 239 was affected by either the enact-
ment or the repeal of the Federal liquor prohibition legislation. It is
submitted that the statute under consideration is still in effect.

The Volstead Act containcd the following provisions which defined
its effect upon prior liquor legislation:

"A1l provisions of law that are inconsistent with this chapter are
repealed to the extent of such inconsistency and the regulations herein
provided for the manufacture or traffic in intoxicating liquor shall be
construe? as in addition to existing laws. * % (Title 27, U.S.C.A.

Sec. 52.

"A1l laws in regard to the manufacture and taxation of and traffic
in intoxicating liquor, and all penalties for violations of such laws
that were in force on October 28, 1919, shall be and continue in force,
as to both beverage and non-beverage liquor, except such provisions

S of such laws as are directly in conflict with any provision of this
title; but if any act is a violation of any of such laws and also of
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this title, a conviction for such «ct or offense undsr one shall be
a bar to prosecution therefor under the other." (Title £7, U.S.C.A.
p ;

wel. 5) .

I have been unable to locate any provisions within the Volstead
Act which may be regarded as either expressly or impliedly repealing Sec-~
tion 239. The above provisions did not expressly rcpeal 21l prior ligquor
legislation, but, in effect, were no more than declaratory of the general
law concerning repeals by implicalion, as was held in the case of United
States v. Stafoff, 268 Fed. 417 (1920) Aff'd 260 U.S. 477 (1923).

Moreover, there is an affirmative indication in the case of
McCormick & Co. v. Brown, 286 U.S. 131 (1932), that the Volstead Act was
not intended to affect prior liquor legislation which had been enacted to
aid state prohibitory laws.

In the McCormick & Co. case, supra, the Supreme Court refused to
restrain the state officers of West Virginia from requiring the complainant,
McCormick & Co., a non-resident liquor dealer, to obtain permits from the
State Commissioner of Prohibition, and to pay on annual license fee of §50.
before shipping certain products into the State to purchasers therc for re-
sale.

The complainant established that it held feceral permits issued
under the National Prohibition Act and contended that the requiremsnts of
the law of Wwest Virginia constituted an interference with interstate com-
merce., It further appeared that the liquors were regarded as constituting
nedicine within the Federal [rohibition Law and under such clessification
were non-intoxicating. The liquors were deemed to be intoxicating according
to the definition of the state law of West Virginia and were thus subject to -
its provisions. The lebb-Kenyon act (Title 27, U.S.C.A. Section 122) pro-
hibits the movement in interstate commerce into any State of intoxicating
liquors for purposes prohibited by the state law. The complainant contended
that, since the liquors were not intoxicating within the meaning of the
National Prohivition &ct, therc wag no restriction against their shipment by
means of interstate commerce into the "dry" state of liest Virginia. In response
to this argument the Supreme Court declded that, since the Webb-Kenyon Act
hac been enacted prior to the Nationzl Prohibition act for the purpose of
preventing the flow of liquor into "dry" steates whose laws were supplementary
to the Federal laws ~ the determination of whether a liguor is intoxicating
is necessarily dependent upwun the definition given thereto by State law. To
hold that the definition of the word "intoxicating" is to be determined by
Federal law would render nugatory the effect of the State law.

By way of dictum, Mr. Chicf Justice Hughes remarked that:

"The appellants do not urge, and there would be no
\ ground for such a contention, that either the Eightecnth
Amencment or the National Prohibition Act had the effect cf
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"repealing the Webb-Kenyon Act. The Congress has not ex-
pressly repealed that aAct, and there is nc bogis for en
implication of repeal." (236 U.S., 141).

The Court then proceccded to stats that neither the Eighteenth
smendment nor the National Prohibitiun ict superseded "state prohibitory
laws which dou not @uthorize or sanction what the constituticnol amend-
ment prohibits", and further went on to say in effcect that there is
no reason to hold that the Nati.nal Prohibition act should limit the
iebb-Kenyon Act of its intended application whereby such a result
would impede the enforcement of the State's valid prohibitivns. My
interpretation of the Court's holding on this issue is teken from
the folloving quotation of Mr. Chief Justice Hughes' opinion:

"As the prohibitury legislation of the States may thus
continue to have effective operation, there is n. reas:n
for denying to the Webb-Konyon Act its intended application
te prevent the immunity of transactions in intcrstate
commerce from being uscd t. impede the enforcement . the
States! valid pr_hibitins." (266 U.S. 141).

It is submitted that the reas ning of the Supreme Court
in the McCormick & C.. case supra, is egually applicable tu Sectiimn
239, since this provision was nade a part of the Federal laws for

the purpose of supporting state prohibitory legislation.

The repeal of the Eighteenth Amendment and of the Volstead
Act by the Twenty-first Amendment can have no effect upon prior
liquur laws which have an independent existence.

However, in view of the fact that the Wicbb-Kenyon Act and
Section 2 of Amencdment XXI relate to the sume evil and are more re-
stricted in their scope, it nmight be contended that Section 239 has
been impliedly repealed tu the cxtent that it penalizes acts done in
conrection with the transportation of intoxdeating liguor into
‘ non-prohibition states. The Webb-Kenyun Act (Title 27 U.S.C.A.
' Sectiom 122) provides as followes

"Sec. 1l22. Shipments inte states having dry laws: prohibition

The shipment or transportation, in any manner or by any means
whatsoever, of any spirituous, vinous, malted, fermented, or
other intoxiecating liguor of cny kind, from one State, Territory,
or District of the Urnited States, or place noncontiguous to but
subject to the jurisdiction thercof, into any other State, Territory,
or District of the United States, or place noncontiguous to but
subject to the jurisdiction thereof, or from any foreign country

. into any State, Territory, or District of the United States,
or place noncontiguous to but subject to the jurisdiction
thereof, which said spiritucus, vinous, malted, fermented, or
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other intoxicating liguor is intended, by any person interested
therein, to be received, possecssed, sold, or in any menner used,
either in the originsl package or otherwise, in violation of
any law of such State, Territory, or District of the United
States, or place noncontinguous to but subject to the jurisdic-
tion thercof, is hereby prohibited."

Secbion 2 of Amendment XXI provides as follows:

"The transportation or importetion into any Stute, Territory,
or possession of the United States for delivery or use therein
of intoxicating liquors in violction of the laws thereof, is
prohibited."

Section 233, by its terms, rclates to acts done in connection
with the tronsportation of liquor in interstate commerce into any stete,
wiiereas the constitutioncl provision limits the prohibition to liquors
transported into dry states.

In the cese of Danciger v. Cooley, supra, the Suprewe Court de-
clined to consider the effect of the Webb~Kenyon Act upon Section 259 of
thie Criminel Code beccuse the transcctions there involved occurred before the
passage of such zact,

From the foregoing, «nd cssuming that there ic no question but that
Saction 238 of the Criminal Code is still in effect, tho conclusion thot the
Federal Reserve Benk of Hew York would be subject to the penclty provided for
by such section for acting cs collecting agent or agent te procure ths ac-
ceptance of &« draft drowvm in connection with the shipment of intoxicating
liquor in interstate commerce, where tho shipping documents are atioched to
the dreft cad are relocsed only vszcingt payment or acceptouce of the droft,
would geem te be correct.

There is the further question of whether Section 239 of the Criminal
Code opplies go 48 to subject the Federal Rescrve Bonk of New York to a pencliy
for cecting ~s the agont of the sellor of intoxicating liquor, where the szle
involves an interstcte shipment, ond the bosk cets "before, on, or ofter de-

v livery" of the ligucr for the nmurpose of collecting o« check, note or acceptonce
given by the buyer to the scllor, prior or subscguent to the delivery of the
liquor, in wnayment of the purchese price, but where the ccts of the bonk as
collecting ~gent nrc not directly coancetoed with the trrnsaction, cwceont, as
stoted, Lo offect poyment for tihe goods. In other words, the salc amight be o
sale on credit, or it might be ¢ stle where the ourchase price is paid in ad-
rance, wnd the item given in poyment for the goods is or becomes duc and payable
"obeforc, on, or after delivery".

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



v 5’3 -ﬁ.-

- 10 - X-9R31-c

As stated above, Section Q39 imposes a penalty upon sny type
of agent to make collection of the purchase price of the goods when
such collection is connected with the interstate traansportation of the
goods.

It would seem that where the collection is not connected with
the trarsaction except to effect payment of the purchase price, there
would be no connection between the acts of the ccllecting agent and the
transportation of the goods in interstate commerce. Furthermore, at
the time that Section 239 of the Criminal Code was enacted, Congress
had no nower to prohibit or penalize acts done in connection with the
sele of liquor apart from its power to regulate interstate commerce.
The Eighteenth Amendment, now repealed, was not then a part of the Con-
stitution. While the collection of commercial paper may itself involve
interstate commerce, Section 239 penalizes only certain acts done "in
connection with the transportation of * #* intoxicating liquor" in inter-
state commerce.

The words "after delivery" contained in the statute undoubtedly
relate to the time of the passage of title and not to the actual physi-
cal receipt of the goods by the purchaser. In this connection, the time
of "delivery" of the goods sold through the use of a carrier is defined
in 55 Corpus Juris Sec. 565, as follows:

"It is a general rule that delivery by the seller to =z
coumon carrier for transmission or transportation to the
buyer is a sufficient delivery to the buyer to pass the title
to him, subject to the seller's right of stoppage in transitu,
and, according to some authorities, subject to the seller's
lien. However, the rule presupposes that: There is no agree-
ment, usage of trade, or intention to the contrary; the goods
are of the kind, quality, and amount ordered, and are in a
deliverable condition; they are shipped according to the direc-
tions contained in the contract or given by the buyer; the
contract does not require delivery at a place other than the
point of shipment; the delivery is timely and complete; nothing
remains to be done by the geller, or, if something is to be
done, it is to he done after title has pussed; and the goods
are consigned in the name of the huyer, or the bill of lading
is indorsed or delivered to him, without reservation, or, if this
is not done, there is, nevertheless, an agreement or intention
to wass title on delivery to the carrier, ¥ % 3

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



-11- X-G2351-c

If delivery has been effected when tne goods hnve beecn nut
on board the carrier, the words of the statute "after delivery" would
be pertinent to the ordinary case of the releuse by the collecting
agent of the shipping documents against payment of the drafts to which
such documents are attached.

The Uniform Saleg Act and Sectlion 82 of Article V (entitled
"Sales of Goods") of the Personal Property Law of New York defines a
sale as follows:

"Sec. 82. Contracts to Sell and Sales. * 3¢
. 2. A sale of goods is an agreement whereby the seller
transfers the property in goods to the buyer for a con-
sideration called the price."

In Secticn 2 of Williston on Sales (1909) it is stated as
follows:
"The most fundamental distinction in the law of sales is
between a contract to sell in the future and a present
sale. The distinction is often expressed by the terms
texccutory'! and ‘'executed'! sales. Whether a bargain be-
tween parties is a contract to sell or an actual sale
depends upon whether the property in the goods is trans-
ferred. If it is transferred there is a sale, an executed
~sale, even though the price be not paid. Conversely,
though the price be paid there is but & contract to sell
{not very hanpily called an executory sale) if the

V3

property in the goods has not passed, % * !

i
2

Accordingly, it would appear that an act dene in connection
with the collection of the purchase price would not necessarily consti-
tute an act "for the purpose of buying or selling or completing the sale".

It would seem that the Federal Reserve Bank of New York may
make collections of drafis, checke, notes, acceptances and other types
of commercial paper given in payment of the purchase price of intoxi-
cating liguor, sold and shipped in interstcete commerce, without there-
by subjecting itself to the penalty vrovided for by Section 239 of
the Criminal Code, unless ultimate delivery of the liguor is dependent
upon the collection of the item.
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COPY, X-92%1-d

Federal ZReserve Bang

of New York

OFFICE CORRESPONDEINCE CONFIDENT AL Date May 9, 1935,

To _Mr. Coe Subject: Roard!s letier of ipril 26,
1835 (X-9188) on the subject of

From Te G Tiebout "Collection of Liquor Drofts in

Interstate Shivments",

Referring to my confidential memorandum to you of today's
date on the above mentioned subject, there is attached hereto a cooy
cf a memorandum dated May 3, 1935 from Mr. J. C. Kimble of the Legal
Department to me also relating to such subject. It consists of an
analysis of cases in which Section 239 of the Criminal Code of Gthe
United 3totes (Title 18 U.S.C.A. Section 389) was involved, and
supports the views set forth in my confidential memorandum to you of
todayt's aute above mentioned. I have covered the matter in separate
memoranda with the thought that you may wish to circulate, to some
extent, through your department, my confiden'icl memor:ndum above men-~
tioned, but not the more detalled memorandum attoched hereto.

This and my other memorzndum referred to above have been
marked confidentinl, ~nd should be treated as such because they cre
lself—convicting, to the oexteni that we moy have acted in the past in

violation of the statute.
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’ ' ‘ GCR.
X-9231-e
ClPIDENT IAL
FEDERAL RESERVE BANK
OF NEW YORK
OF7ICE CORRESPONDENCE May 9, 1975.
To Mr. Coe Subject: Beard's letter of April
From T. G. Tiebout 26, 1935 (X-9188) on the subject

of "Collection of Liquor Drafts in
Interstate Shipments".

This will confirm my views on the above mentioned subject expressed
to you orally a few doys ago, as follows:

1. That the Federsl Reserve Bank of New York might be held to
be subject to the penalty provided for by Section 239 of the
Criminal Code of the United States (Title 18 U.S.C.A. Scction
389) for acting as collecting agent of a bill of exchange drawn
to effect payment for intoxiceting liquor sold and shipped in
interstate commerce, where the shipping documents are attached
to the bill and are released against payment of the bill, and
should therefore not act as such collecting agent.

2. That the Federal Reserve Bank of New York might be held to
be subject to the penalty provided for by Section 239 of the
Criminel Code of the United States for acting as the agent of
the seller of intoxicating liquor, sold and shipped in inter-
state commerce, to "accept and return'" or "accept and hold"

a bill of exchange drawn in connection with the sale, where
the shipping documents are attached to the bill and are to
be released against acceptence, and should therefore not act
as such agent.

3. That the Federal Reserve Bank of New York would not, in my
opinion, be subject to the penalty provided for by Section
239 of the Criminal Code of the United States for acting as
collecting agent of & bill of exchange, check, or note given
in payment for intoxicating liguor sold and shipped in inter-
state commerce where the acts of the bank as such collecting
agent are not connected with the delivery of the liquor to
the purchaser thereof, or, to be more accurate (in the language
of the statute), where the acts of the bank are not done "in
connection with the transportation of" the liquor and accord-
ingly, the bank may act as such collecting agent under such
circumstances.

From my conversations with you, I understand that the trans-
actions referred to in paragraphs 1, & and 3 above cover all the types of
transactions which this bank handles and which might come within Section 239
of the Criminal Code.
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When woe discussed this matter a few days ago we agreed that
in cases' such as those referred to in paragraphs 1 and 2 above, we
would communicate with our forwarding bank, call its attention to the
provisions of Sectior 239 of the Criminal Code and inguire whether it
did not wish to request that the item be returned. I understand that
when such cases have arisen, our forwarding bank has, in each instance,
requested that the item be returned. We also agreed that in such a
case, if our forwarding bank should decline to request that the item be
returned, we would, nevertheless, rcturn the item, citing as our reason
for so doing, Section 232 of the Criminal Code. This will confirm that
such procedure for handling cases of the kind referred to in paragraphs
numbered 1 and 2 above meets with the approval of the Legal Department.
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COPY
FEDERAL RESERVE BANK X-9231-~f
OF RICHMOND

May 10, 1935.

Mr, Walter Wyatt, General Counsel
Federal Reserve Board,
Washington, D. C.

Dear Mr. Wyatt:

I know that your time is much occupied but I am enclosing
) you herewith certain correspondence with reference to the Board's let-
‘ ter X-9188 dated April 26, 1935, This correspondence is as follows:

i 1. Copy of my opinion of May 3rd to Mr. Keesee, Cashier
of this bank. '
2. Copy of an opinion deted May lst to Mr. R. R. Gilbert
of the Federal Reserve Bank of Dallus;
3. Copy of Mr. Stroud's letter of May 6th to me, and
4, Copy of my reply dated May 10th, 1935,

You will notice that aside from the rather interesting ques-
tion of law involved the correspondence suggests two points, first,
whether or not the Board by its letter X-9198 intended to suggest that
the Federal Reserve banks would desist from handling all drafts appar-
ently drawn for the purchase price of liquor; second, whether or not
uniform collection circular should be amended or notice in other form
given to all member banks that this policy would be adopted.

After discussing the matter with Mr. Walden, who as you know
is on the collection committec, he says, and I think very rightly, that
the collection committee which reports to the conference of governors
could not properly advise all Federal Reserve Banks to amend their cir-
culars unless counsel advise that the policies followed at present were
unlawful, As you know, in several divisions of this District commerce
in liquor is now lawful, and I feel that to rcfuse to handle drafts drawn
as incidents to such transactions would be rather unreasonable unless we
were compelled to do so by requirement of law. As you will see from my
opinion, I do not think that the collection of bill of lading draft in
the ordinary way is prohibited by the statute. It is of course unne-~
cessary to say that if your office, or the Federzl Reserve Board con-
sidered that the banks should not collect such drafis this bank would be
entirely willing to comply with the views of the Board.

Knowing what demands there are upon your time at present, I
did not adopt Mr. Stroud's suggestion of endeavoring to secure an engege-
ment with you, as it occurred to me that you could more conveniently

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



X-9231-
dr. Walter Wyatt. #2. 5-10~35.

read the correspondence at leisure and afterwards we could, if you
thought necessary, discuss it.

I will call you by telephone in a few days and of course,
if you wish it, make an engagement to come to Washington to see you or
the Board.

We have heard nothing from counsel for other Federal Reserve
Banks on the subject.

Very truly yours,

(Singed) M. G. Wellace,

M. G. Wallace,
Counsel.
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COPY X-92Z1-¢g
To Mr. George H. 'Keeges, Cashier. May 3, 1935,
' Re: Collection of Liquor
From M. G, Wallace, Counsel. Drafts in interstate
shipments.

. Dear Mr. Keesee:

I have before me o letter dated April 26th, X-9188, from Mr.

Chester Morrill, Secretary of the Federal Reserve Board, to Mr. George
J, Seeay, Governor of this bank, upon the above subject, and understand
you desire my opinion as to whether or not in view of the statute and
the decision of the Supreme Court cited in this letter we should examine
bills of lading attached to all drafts hendled by us for collection and

! refuse to hendle those which eppear to have attached to them bills of
lading showing the transportation of liquor.

A review of the legislative history of the statute mentioned
indicates that it was passed primarily to prevent what are commonly re-
ferred to as C.0.D. shipments of liguor in interstate commerce. It was
enacted in 1909 and was, of course, a part of a system of legislature
designed to restrict and limit traffic in intoxicating liquors or to re-
enforce the efforts of the several states to prohibit such traffic within
their borders.

An opinion of the Attorney General rendered in 1913 construing
this statute (29 Opinions of the Attorney General, Page 58) reads in
part as follows: '

"The act does not apply to banks, collecting drafts with

. bill of lading attached, where the shipment is made to a real

v consignee upon an order sent by him and filled by shipment

‘ from the dealert!s place of business., The collection of a draft
for the purchase price of o commodity in that manner is the usual
and ordinary method of carrying on business and is not connected
with the transportation of the property within the meaning of the
statute under consideration."

In a former portion of his ipinion the Attorney General had
stated that collection of the draft would be connected with the transpor-
- tation when it appeared that tie bank received the draft with the bill
of lading attached with instructions to deliver it tc any person who
would pay the draft regardless of whether or not such person was the con-
signee.

Following this opinion a Circuit Court of Appeals in the case

of First National Benk v. United States, 206 Fed. 374, 46 L.R.A. (N.S.)

1139, held that a bank collecting a draft drawn for the purchase price

§ of ligquor with bill of lading attached was not guilty of a violation of
the statute. The court in that case went much further than the Attorney
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To Mr. George H. Keesee, Cashier May 3, 1935.

General, end in effect said that the statute would apply only to some
person who was connected with the carrier or other person transporting
the liquor.

- In the case of Danciger v. Cooley, 248 U.S. 319, decided in
1919, the Supreme Court of the United States held that thc collection
of a draft might be connccted with the transportation of liquor, even
though the person who collected it did not actually transport it and was
not an agent of the carrier. In the particular casc under consideration,
however, the person who collected the draft was the local rcpresentative
or regular agent of the consignor. The court did not, however, go so
far as to say that a bank which handled a draft in the ordinary course
of its busincss would be regarded as acting in connection with the trans-
portation of liquor, and the court did say: "To be within the statute
it iscssential that the act of collecting the purchase price be done
in connection with the transportation of the liquor". It therefore ap-
pears that the court considered that the mere act of collecting the draft
for the purchase price was not of itself a violation of the statute, but
the collection agent must have some further connection with the transporta-
tion. There is, therefore, nothing in the opinioncaf the Supreme Court which
would be considered as contrary to the opinion expressed by the Attorney
General to the effect that the collection of a draft for the purchase price
of a commodity in the usuel course of businesc is not connected with the
transportation of the preperty within the meaning of the statute under con-
sideration, even though a bill of lading is attached to the draft.

The opinion of the attorney Generel is not conclusive upon a
question of the construction of a penal statute, but since all prcesecutions
for viclation of the laws «f the United Stetes are under the direction and
control of the Attorney Gencrsl, it secms te me that there is no reason at
this time to assume tiwt the Attorney General would edopt ¢ view radically
different from that formerly expressced by his office ond seek to extend the
force of this statute to & transaction which his office had formerly held
was not within the intent of the siatute.

I do not believe, thorefore, that there is eany reason for us to
make any special investigeticrn or excminction of bills of lading attached
to drafts vhich we received in the ordinary manner, vnless theore are some
peculiar circumstances indicating that thesc drafts are nct drawn in the
ordinary and usual course of business; zs, for oxample, the circumstonces
nentinoned by the Attorney General in which the droflts were drawn and de-
livered with instructions to surrender the hill of lading teo cny person
who might poy the draft.

Very truly y.urs,

(8igned) 4. G. Wallace,
Counsel.

Federal Reserve Bank of St. Louis
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Ma; 1, 10%5,

To Moo 7. R, Gilbert

!

From Locke, Locke, . Stroud & FHaondolph

relative to the collection of liguor
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attachad copy of the Federal Iescrve

We heve your memcr-ndwa ot Arridl 50, 1935, to which is

refts in interstate shipments.,

(o)

The statute in question is as follows:

"Section 389, (Criminal Cude, scction 239). Same; carrier
collecting purchase price of interstate shipment. Any rail-
road company, express company, or other ccmmon carrier, or

any other person who, in connection with the trznsportation

of any spirituous, vincus, malted, fermented, or other in-
toxicating liquor of eny kind, from cone State, Territory,

or District of the Unived States, or place noncontigucus to

but subject to the jurisdiction thereof, into any other State,
Territory or bistrict of the United Stotes, or place nonconti-
guous to but subject to the jurisdiction thercf, or from any
fereign country into any State, Territory, or District of the
United States, or place noncontiguous to but subject to the
Jurisdiction thereof, shall collect the purchase price or any
part thercof, before, on, or ufter delivery, from the consignee,
or from any other persusi, or shall in oany manner act as the
agent of the buyeor or seller of zny such liquor, for the purpose
of buying or sellin~ =» compleiing the sale thereof, saving only
in the actual iransportation and delivery ¢f the same, shall be
fined not more than $5,000. (Mar. 4, 1909, c. 321, sec. 239,

35 Stat. 1136)",

We note the following language in letter X9188 of the Federal
Leserve Board:

"It was held in a decision of the Supreme Court of the United
States in 1919 (Dancigzer v. Cooley, 248 U. S. 319) that this
statute was arplicable not only to railroad cnd express coni-
panies but tu all persons commiting the acts described therein.
Accordingly, it would appear to be unlawful for banks, in
connzction with the transportation of liquor in interstate
commerce, to 'collect the purchuse price' therenf or to 'act
as the agent of the buyer or seller! for the purpose of com-.
pleting the sale c¢f such liquor."

"This matter is brought to your attention for the information
and guidance of your bank in accepting for collection drafts
covering the purchase price of liquors.

D3u

Board's letter X9188 dated April 26, 1935,
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inile there are easrly deelsions constraing the stotute in
guostion which hold that it is not applicable t~ banks collecting drafis
with bills of lading attached (First Netlonal Zank v. United States, 206

Fed, 374; Danciger v. Stone, 138 Fed. 510) and an opinion of the Attorney

Generzl of the Uniteé States to the s me effect (29 Op. Atty. Gen. 58), we
believe that the case of Dancirfur va Cooley 248 U, S. 319, referred to by
the Federal Rescrve Board in this lettier is broad enocugh to construe the
statute in question as applicable to banks; The cffect of this decision
by the Supreme Court of the United Staites is, in cur opinion, to overrule
the previous decisions of the lower Federal courts and the opinion ex-
prrossed by the attorney General =f the United Stotes.

While it is clear that the mischief contemplated and thet sought
te be prohibited by the statute in questisn was the shipment of liquor
from 2 wet state ints a dry one, nevertheless the statute in guesticn is
so brrad in its phraseolegy that it would nppesr to apply to shipments from
any state into any other state regardless of whether or not the state of
origin and the state of destinaticn were dry or wet. Accordingly, it is
our view that the safest policy for you to follow is to decline to hzndle
c.llectisn of drefts witi pills of lading attached covering all shipments
of liquor whether the shipments be legal or illegesl.

We would suggest, thercfore, the advisability of circularizing
your membecr banks, as well as other Foderel rescrve banks, =sdvising thet

in view »f the absve mentioned statute you do not fuel ot liberty to hondle

bill of leding drafts inv:lving shipmerts of liquer.
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If after further consideration of the matter in the light of this
ovinion you deem the suggested action proper, we will be glad to assist you

in preparing such eirculars.

v

LOCKE, LOCKE, STROUD & RANDOLPH.

~n
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RS SOPY LCCKF, LOCKE, SIROUT & R&MDOLPH X-0231-1
' First Naetional Bunk Rldg.,
Dnllas, levas.

May 6, 1935.

. Mr. M. G. Wallace, General Counsel,
Federal Reserve Bank of Richmond,
Richmond, Va.

Dear Wallece:

Upon receipt of the Board's letter X-9188 dated April 26,
1935, the Federal Rescrve Benk of Dallas referred to me the question
of the collecticn of drafts with bills of lading attached representing
collections for shipments of liquor. Texas as you know, is still a dry
state but Louisiana is wet. & good deal of beer and whiskey is shipped
from Loulsiuna into Texas. In addition, we have a good many shipments of
whiskey to drug stores in thig state from out-of-state points and a good
mony drafts are drawn upon the consignee of the shipment and forwarded to
us for cecllection.

When the matter was first referred to me I found an opinion

of the Attorney General, reported 29 Op. Atty. Ger. 58, and also several
lower Federal court cases (First National Bank v. United States, 206 Fed.
374; Danciger v. Stone, 188 Fed. 510) holding that it wag not illegaul for
a bann to collect such drafts. However, the case of Danciger v. Cooley,

- 248 U.S5. 219, was decided many years after the Attorney General rendered
his decisiun and the lower Federal courts decided the cases referred to.
It is obvious from the reported decision of the Supreme Court thot the
Attorney General's opinion and the cases referred to were brought to the
attention of the Supreme Court of the United States at the time it decided
the casc of Danciger v, Cooley, supra, although these cases and this opinion
are not mentioned in the Supreme Court's opinion. Because of this status
of the law, I wrotec a memorandum to the bank, a copy of which I am enclosing
for your information.

Subsequently, feeling that the matter was of system importance,
lir. Gilbert wired Mr. Walden requesting information as to what the Committee
intended to do in view of the Board's letter. In reply Mr. Walden advised
hin that after consulting with counsel that in view of the Atterney General's
opinion and the present attitude of the Federal Govornment, the Committec
was disposed to take no action but to leave the matter entirely to the several
Federal Reserve banks.

= It is cur judgment that the question should be handled as a
. system matter so that the same service is accorded 21l the banks, and also
' beczuse a difference in policy between the several Federal reserve banks
might tend tc emphasigze this statute.

It seems to us that inasmuch as the FederalRagerve Board has
taken official cogrizance of the statute and written the letter above re-
ferred to that this supervising authority has taken the same action as

i that requested of the Comptrcller of the Currency just prior to the de-
. livery of the opinion of the Abttorney General., In other words, it seems
- to us that the Board's letter is practically a direction that the Federzl
Reserve banks discontinue handling these drafts.
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We have absclutely no <bjection to handling the drafts
provided we can do so lawfully and cur scole internst in the matter is
to avoid any complications. While we realize the force, from a practical
viewpoint, of the suggested Federal attitude toward this matter, never-
theless the Board's attitude as expressed in its letter seems to offset
this argument teo some extent.

If you have not already done so, do you not think it would be
a goed idea for you to go over to Washington, and discuss this matter
informally with Wyatt, with a view of ascertaining infcrmally just what
the Board's position is and what prompted the writing of the letter
X-9188%?

Until we hear further from you we dc not expect to take any
independent action but we are, in the meantime, very much concerned over
what we should do.

Very truly yours,

(Signed) E. B. Stroud, Jr.

EBS:b
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FEDERAL RESERVE BANK

of Tichmond

Mey 10, 1935.

Mr. E, B. Stroud, Jr.,

Locke, Locke, Stroud & Randolph,
Attorneys at Law,

First National Benk Bldg.,
Dallas, Texas.

My dear Mr. Stroud:

I received your letter of Mey 6th with reference to the
Board's letter X-9188 dated April Z6, 1935.

I know that Mr. Wyatt has very little time to spare at
present and the industrial loans are keeping me fairly busy, so I
thought instead of going to Washington I would send him copies of
the correspondence so that he could consider the question. After
he has had an opportunity to do this I will call you by telephone
and if he wishes to discuss the matter go to Washington.

I, of course, realize the force of your point that the
Federal Reserve Bank should cdopt if possible & uniform course, and
of course if the Federal Remerve Board wishes us to refuse to handle
21l collections which appear to be drawn for the purchase price of
liquor I know that this bank would desire to comply. I did not con-
strue the letter X-9188 as intended to do more thon call our attention
to = possible danger in order that the situation might be investi-
gated, and as 1 say after investigating it I came to the conclusion
that there was nothing in thc opinion of the Supreme Court in Danci-
ger vs. Cooley, R48 U.S. 319, which would amount to & reversal of the
opinions expressed by the attorney general.

The statute applies to collections before, on or after
delivery. This langucge would include all possible times, hence
if the stotute applies to 211 persons who collect the purchase price
of licgvor which had been shipped in interstote commerce it would in
offect prohibit 2ll collcction, except possibly a collection made by
the seller in person cnd would thereby prohibit all payment except
o case in which the buycr sent actucl moncy or currency to the sellere.
It scoms to me it would prohibit a bank from collccting o check
which tae buyer had sont to the seller in poyment. For this, like
& draft by the sc¢ller on the buyer, is merely an instrumentclity of
collcection. Thore wes nothing in the situation existing when the
Aet g pessed which indicated that Congress then intended to moke
such ¢ gweeping restriction. The debates ir Congress quoted by the
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Attorney General showed that the primary object of the statute was to
restrict what were commonly knowm as €.0.D. shipments. It seemed to
ne, therefore, that Attorney General Wickersham was entirely correct

in the view which he took that the person who collected the purchase
price must have some connection with the transportction. You doubtless
noticed from the full text of his opinion that he went at great length
into the gquestion as to the passage of title by delivery of the bill

of lading and pointed out thut ordinarily s bank collecting a draft
with bill of lading attoched was not regarded as the agent of the buyer
or seller in completing the sale. I, of course, pointed out that a
bank might easily be within the prohibition of the statute or subject
to the penal laws of the state if it accepted drafis drawn on fictitious
persons and delivered these drafts to persons who desired to buy liquor.

The lower court in Danciger vs. Stone, 188 Fed. 510 went
much. further than the Attorney General, and in effect held that the
statute could apply to no one except a carrier or the agent of the car-
rier. This decision of course zmounted a2lmost to ignoring the words
"or any other person" in the statute.

I quite agree with you that this decision was overruled by
the decision of the Supreme Court of the United States in Danciger vs.
Cooley, 248 U,S. 319 in so far as the carlier decision had held that the
statute was applicable only to a carrier or its agents. The facts in
Danciger vs. Cooley showed a very flagrant evasion of the law. The
collector in that case was evidently to all intents and purposes the
local salesman of the seller and did everything necessary to complete
the sale and transportation, except the actual manuel delivery of the
liquor, and the court held that he had therefore collected the purchase
price in connection with the (ransportation. The court, however, was
very careful to state that some connection with the fransportation was
essential, for the court said: "To be within the statute it is essential
that the act of collecting the purchase price be done in connection with
the transportation of the liquor". It seemed to me that this language
was so far from overruling the opinion of the Attorney General that it
amounted to an express statement that the court did not intend to re-
verse his conclusion that the person who did the collection must have
a connection with the transportation amounting to something more than
that which arose from the mere fact that o bill of lading was attached
to o draft which was collected,

As you know, in view of the above it seemed to me that there
was no reason to expect that the Department of Justice would adopt a
policy at variance with that which the Attorney General Wickersham had
adopted, especially as it seemed to me that the logic of Attorney General
Wickersham's opinion was irresistible.

Very truly yours,

M. G. Wallace,
Counsel.
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