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October 6, 1931 

Gentlemen: 

At the reques t of your Mr. I have r e -
examined and considered the question as to the v a l i d i t y . o f the 
l i e n acquired by a bank under a pledge to i t of warehouse r e -
ce ip t s issued by a warehouse company f o r goods warehoused 
under the so -ca l l ed f i e l d storage p l an . 

In general the re a re two ways i n which a v a l i d l i e n 
upon c h a t t e l p roper ty may be e f f e c t e d . One i s by c h a t t e l 
mortgage, i n which case the possession of the mortgaged c h a t t e l 
o r d i n a r i l y remains with the mortgagor. In order to make a 
c h a t t e l mortgage e f f e c t u a l aga ins t a subsequent bona f i d e 
purchaser from the mortgagor and aga ins t execution or a t t ach ing 
c r e d i t o r s , a s s ignees , t r u s t e e s i n bankruptcy, e t c . of the 
mortgagor, i t i s necessary i n Ohio, and probably i n a l l of the 
other s t a t e s , t ha t the c h a t t e l mortgage be proper ly f i l e d of 
record un less the mortgagee takes and holds the open, notor ious 
and exclusive possess ion and cont ro l of the p roper ty . The f i l i n g 
of the c h a t t e l mortgage i s , of course, required i n order to give 
no t i ce of the ex is tence of the l i e n to those deal ing with the 
mortgagor. 

In a pledge of cha t t e l p roper ty , a c t u a l , open, exclus ive 
and continuous possess ion of the pledged proper ty by the pledgee 
i s e s s e n t i a l to make the pledge v a l i d as aga ins t subsequent bona 
f i d e purchasers from the pledgor and execution and a t t a ch ing c r e d i t o r s , 
ass ignees and t r u s t e e s i n bankruptcy, e t c . of the p ledgor . The 
possess ion of the pledgee i n case of a pledge i s to give no t i ce of 
the l i e n to those dea l ing with the p ledgor . Legally such possess ion 
has the same purpose and e f f e c t as the f i l i n g fo r pub l i c record of 
the c h a t t e l mortgage when possession i s re ta ined by the mortgagor. 

In commerce and banking, one of the most important 
and common methods of obtaining c red i t i s t ha t of p ledging b i l l s of 
lading and warehouse r e c e i p t s f o r commodities. Under the law mer-
chant and the common law, b i l l s of lading and warehouse r e c e i p t s whereby 
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ttle c a r r i e r or the warehouseman undertook upon surrender of the r ece ip t 
proper ly endorsed and payment of i t s charges, t o de l ive r the goods to 
hearer or on the order of the person deposi t ing the same, were regarded 
and t r e a t e d as having many of the elements of negot iab le paper , and the 
de l ive ry of an order or "bearer b i l l of lading or a warehouse r e c e i p t , 
proper ly endorsed, was held to be the equivalent of the a c t u a l de l ivery 
of the a r t i c l e described i n the b i l l or r e c e i p t . However, the exact 
l ega l s t a t u s of warehouse r e c e i p t s was not the same i n a l l j u r i s d i c t i o n s , 
and i n view of the enormous volume of business i n which such r e c e i p t s 
were used , and the consequent importance of having the l ega l a t t r i b u t e s 
of such instruments as near ly uniform as poss ib le throughout the s t a t e s , 
some years ago a commission was appointed which d r a f t e d what i s commonly 
known as the Uniform Warehouse Receipt Act , and secured the adoption 

k of the Act by the l e g i s l a t o r s of a grea t many s t a t e s . Ohio passed and 
adopted the Act i n or about the year 1908, and i t w i l l be found i n 
Sections 8457 to 8509 of our General Code. 

The Act i s l a rge ly a cod i f i c a t i on of what was considered 
the p reva i l i ng common law i n respect of- such ins t ruments , and i t has 
been held tha t i n the s t a t e s where adopted, t h i s Act supersedes the 
common law on sa id s u b j e c t . 

The Act provides who may i s sue warehouse r e c e i p t s , what terms 
the same must conta in , d i s t ingu i shes between negot iab le r e c e i p t s and 
non-negotiable r e c e i p t s , def ines the obl iga t ions and l i a b i l i t i e s of the 
warehouseman and t he e f f e c t s of nego t i a t ion and t r a n s f e r of the r e c e i p t s 

a- and the r i g h t s of a t r a n s f e r e e , e t c . Without quoting the provis ions 
of the Act i n d e t a i l , i t may be s u f f i c i e n t to say t h a t by the nego t ia -
t i on of a nego t iab le warehouse r e c e i p t the t r a n s f e r e e i s ves ted with 
the same t i t l e to the goods as the deposi tor or person to whose order 
the warehouse r e c e i p t was issued had or had a b i l i t y to convey to a 
purchaser i n good f a i t h f e r va lue , and he has the r i g h t upon p resen t ing 
the warehouse r e c e i p t to the warehouseman and paying proper s torage 
charges , to have the goods described i n the r e c e i p t de l ive red to him, 
un less the warehouseman i s able to show a va l id excuse f o r f a i l u r e to 
make such d e l i v e r y . You of course understand tha t a warehouseman i s 
i n no sense an i n s u r e r nor does he guarantee t i t l e to the goods described 
i n h i s r e c e i p t . He i s l i a b l e only f o r ordinary care i n s t o r i n g the goods 

* and w i l l not be l i a b l e f o r damages to them unless the damage r e s u l t s 
from h i s lack of ordinary care . 

If goods i n the possession of the warehouseman a r e claimed 
by one other than the holder of h i s warehouse r e c e i p t , the warehouseman 
may p ro t ec t himself by giving no t i ce to the holder of i t s r e c e i p t or 

-> in t e rp l ead ing the p a r t i e s . While the warehouseman i s no t , t h e r e f o r e , 
l i a b l e to the holder of the r ece ip t i f the goods a re taken and claimed 
by some one having a b e t t e r t i t l e than the depos i to r , the warehouseman 
would be respons ib le to the holder of i t s negot iable r e c e i p t f o r a 
voluntary de l ive ry of the goods to any one e l se without r e q u i r i n g 
the production and surrender of the r e c e i p t . 
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* The Uniform Warehouse Receipt Act contains no express 
r e f e rence to , or provis ions i n respect o f , f i e l d s to r age , s o - c a l l e d , 
"but the Act app l i e s to a l l warehousing and a l l warehouse r e c e i p t s , 
and i n order to give to warehouse r e c e i p t s the quas i -negot iab le 
character t h a t makes negot ia t ion and de l ivery of the same l e g a l l y 
equivalent to an a c t u a l del ivery of the goods, i t i s necessary t h a t 
the requirements of the Act, so f a r as app l i cab le , he complied wi th . 

The d i f f e r e n c e "between ordinary warehousing and f i e l d s torage 
i s t h a t i n ordinary warehousing the goods a re kept i n the warehouse-
man's own warehouse premises. In f i e l d s torage , the goods a re 
o r d i n a r i l y warehoused i n premises tha t a re leased to the warehouseman 

k by the owner of the goods, and usua l ly the warehouseman makes no use 
of the leased premises other than to warehouse the goods of h i s l e s s o r . 
In most cases t he bu i ld ing or land leased c o n s t i t u t e s a pa r t of the 
p lant of the l e s s o r and i n some cases i s so loca ted with r e f e r ence to 
the remainder of the p lan t that i t i s i n p r a c t i c e d i f f i c u l t t o exclude 
the l e s s o r ' s employees therefrom. In some cases only a p a r t of a bu i l d -
ing i s l eased , the remainder being used as a pa r t of the l e s s o r ' s p l a n t . 

In order to give no t i ce tha t the warehouseman i s i n possession 
of the leased premises and has the possess ion , custody and con t ro l of 
the goods, the l ease i s usua l ly recorded and s igns a r e posted about and 
i n the leased premises s t a t i n g tha t the premises a r e leased to the 
warehouse company and tha t a l l of the merchandise t h e r e i n i s i n i t s 
exclusive possess ion , custody and con t ro l . The warehouseman a l so 
usua l ly has a r ep r e sen t a t i ve to ac t as custodian of the leased premises 
and of the goods t h e r e i n , and i t i s understood t h a t no goods s h a l l be 
s tored i n or removed from the warehouse premises except under the d i -
r e c t i o n and cont ro l of the custodian. 

I t i s well s e t t l e d law tha t i n order to give to a warehouse 
r e c e i p t a quas i -negot iable character so tha t a pledge of the r ece ip t 
proper ly endorsed w i l l amount to a symbolical de l ive ry of the goods 
represented thereby, i t i s necessary tha t the warehouseman have the 
a c t u a l , complete, exclus ive , open and notor ious possess ion of the 
goods. There i s , of course, no quest ion as to such possess ion and 
control where the goods a re s tored i n the general warehouse of the 
warehouseman, but where the goods a re s tored under the f i e l d s torage 
method, the quest ion as to the s u f f i c i e n c y of the warehouseman's 
possession and cont ro l has a r i s en qu i te f r equen t ly i n a t t a c k s by 
c r e d i t o r s , ass ignees f o r c r ed i to r s and t r u s t e e s i n bankruptcy of the 
p ledgor . Many of the cases i n which the v a l i d i t y of f i e l d s torage 

4 warehouse r e c e i p t s has been l i t i g a t e d a r e i n the Federal Courts which 
have j u r i s d i c t i o n of bankruptcy proceedings, but t h e r e i s a consider-
able number of such cases decided by s t a t e cou r t s . 

In most of the cases the a t t a c k i s upon the v a l i d i t y of the 
r e c e i p t s on the ground tha t there has been no ac tua l warehousing, 
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t ha t the a l leged possess ion and cont ro l of the warehouseman i s not 
a c tua l and exclusive but merely a nominal or pretended possess ion , 
or a t bes t a j o i n t possession with the pledgor . In some of the cases 
a t t a c k has been made upon the form of the warehouse r e c e i p t s on the 
ground tha t they do not accura te ly descr ibe and i d e n t i f y the goods. 

The quest ion of possession i s , of course, l a r g e l y a quest ion 
of f a c t depending upon the pecu l i a r f a c t s and circumstances developed 
i n the case under cons idera t ion . Hardly tiro cases can be found i n 
which the f a c t s a r e exact ly a l i k e , and d i f f e r e n t cour t s sometimes 
come to opposi te conclusions upon what appear to be s u b s t a n t i a l l y the 
same s t a t e of f a c t s . In some cases the warehousing has been held good 
while i n o thers which appear to be hardly d i s t i ngu i shab le i n the f a c t s , 
the conclusion has been tha t the warehousing was i n v a l i d and the 
r e c e i p t s i n e f f e c t i v e . I t i s a f a c t t ha t the more recent dec i s ions , 
p a r t i c u l a r l y i n Federa l Bankruptcy cases , have been l e s s f avorab le to 
f i e l d s torage and evince a growing d i spos i t i on upon the p a r t of the 
cour ts to s c r u t i n i z e the conduct of the warehouseman very c lose ly and 
to hold i n s u f f i c i e n t methods which formerly were considered v a l i d . 
The cour ts a l l hold tha t there may be v a l i d f i e l d s torage but t ha t i n 
order to make such s torage va l id the warehouoman must have the a c t u a l . 
open, notor ious and exclusive possess ion and cont ro l of the goods. The 
possess ion must be a c t u a l , open and exclus ive . Merely nominal possess-
ion and cont ro l w i l l not do nor can the possess ion be j o i n t or i n com-
mon with the p ledgor . I t i s t h i s requirement tha t the warehouseman have 
the a c t u a l , open and exclusive possess ion and cont ro l tha t makes proper 
s torage warehousing d i f f i c u l t . Any method of such warehousing where the 
goods a re i n a b u i l d i n g or on a yard which i s being used by the p ledgor ' s 
employes so tha t such employes have constant access to the warehoused 
goods i s dangerous. The warehoused goods should be i n a bu i ld ing or 
enclosure separated from the remainder of the p l e d g o r ' s p l a n t , so tha t 
the warehouseman can maintain an exclusive possess ion and cont ro l and 
so that the employes of the pledgor can have access t o the pledged goods 
only i n the presence of the warehouseman's r e p r e s e n t a t i v e , and when 
goods a r e being removed from or de l ivered i n t o the warehouse, such 
r ep re sen t a t i ve should be present and i n con t ro l . I th ink tha t i t would 
be poss ib l e to devise a se t of r u l e s f o r s torage which i f s t r i c t l y 
followed would make the warehousing sa fe as agains t a t t a c k , but condi-
t ions a t d i f f e r e n t p l a n t s a re hardly ever the same and i n many cases 
s t r i c t compliance with such ru l e s i s i n p r a c t i c e d i f f i c u l t , expensive 
and sometimes impossible . I w i l l , however, endeavor to ou t l i ne my 
opinion as to what the p r a c t i c e of the warehouseman should be, al though 
you wi l l understand tha t I do not mean to imply tha t a f a i l u r e s t r i c t l y 
to comply with some- of the d e t a i l s would necessa r i ly r e s u l t i n a de-
c i s ion t h a t the warehousing was i n v a l i d . 

WHO MA.Y RECEIPT 

The Act provides tha t warehouse r e c e i p t s may be i ssued by any 
warehouseman, and de f ines a warehouseman as a person (which of course 
includes a corpora t ion) lawful ly engaged i n the bus iness of s to r ing goods 
f o r p r o f i t . To be of value as a p ledge, a warehouse r e c e i p t mast t he re -
f o r e be i ssued by a regular warehouseman who i s engaged i n the business 
of warehousing goods f o r p r o f i t . Digitized for FRASER 
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The warehouseman should have a lease of the premises t h a t he i s 
to occupy. In the lease the premises to be occupied should he accura te ly 
and d e f i n i t e l y descr ibed. 

The l ease should give the warehouseman the r i g h t to use the 
leased premises f o r a general s torage bus iness , and where necessary 
should a l so grant him the r i g h t to pass over the o ther .premises of the 
l essor f o r access to the leased premises and the r i g h t to use such 
loading equipment of the l e s so r as may be necessary to remove warehoused 
goods from the leased premises. I t should a lso provide t h a t the l e s s e e 
may post and maintain i n , upon and about the leased premises and the 
other premises of the lessor such signs and no t i ces as the l e s s e e may 
d e s i r e , to give no t i ce of i t s occupancy and possess ion of the leased 
premises, and i t s exclusive possession and cont ro l of a l l goods i n the 
leased premises . I t should provide tha t the l e s s e e ' s possess ion of the 
leased premises and i t s possession and control of the merchandise s tored 
t he re in s h a l l be exc lus ive . 

In a number of the cases the f a c t tha t the l ease reserved 
merely a nominal r en t of $1.00 per year has been adversely commented upon, 
and i t i s t he r e fo r e my opinion tha t i t would be s a f e r , al though perhaps 
not abso lu te ly e s s e n t i a l , tha t the lease provide f o r the payment of a sub-
s t a n t i a l ren t a t r egu la r s t a t ed i n t e r v a l s . 

Although i n many of the cases i t i s said tha t the f a c t tha t 
the l ease was recorded was i n i t s e l f i n s u f f i c i e n t to give no t i ce of the 
warehouseman's possess ion , I th ink tha t i t i s important t h a t the lease 
be executed with a l l of the f o r m a l i t i e s required to e n t i t l e i t to record , 
and tha t i t be promptly recorded. When the lease i s executed and de l ivered , 
i f there be a t the time any goods i n the leased premises which a r e to be 
warehoused, I th ink that the owner and a r e p r e s e n t a t i v e of the warehouse 
company and the custodian who i s to have charge of the warehouse, should 
go to the warehouse and the owner's r ep r e sen t a t i ve should then s t a t e to the 
warehouseman tha t he de l ive rs to him to be warehoused a l l of the sa id goods, 
and tha t the warehouseman should s t a t e t ha t he accepts the possess ion of 
the goods i n s torage and t h a t he then d i r e c t h i s custodian to take charge 
of the warehouse and of the goods and hold the goods i n s torage f o r the 
warehouse company and subject to i t s exclusive order and c o n t r o l . 

I t i s i n my opinion very des i r ab le tha t the leased premises 
be e n t i r e l y separa ted from the remainder of the premises occupied by the 
l e s s o r . Wherever p r a c t i c a b l e an e n t i r e bu i ld ing or an e n t i r e s torage yard 
should be leased and occupied exclusively by the warehouseman. I am aware 
tha t f r equen t ly such an arrangement i s as a p r a c t i c a l mat ter impossible . 
Frequently only a p a r t of a bu i ld ing i s used f o r s torage and the remainder 
used f o r other purposes i n the l e s s o r ' s bus iness . Such a s i t u a t i o n 
p resen t s an element of danger. I f only pa r t of a bu i ld ing or p a r t of a 
s torage yard i s to be leased , the leased pa r t of the bu i ld ing should be 
p a r t i t i o n e d off so tha t i t can be kept closed and locked, and t he keys 
held by the warehouseman's custodian. In a s torage yard a s u b s t a n t i a l 
fence with locked ga te i s d e s i r a b l e . Any arrangement whereby the premises 
occupied by the warehousemen are open and not separa ted from the por t ion 
of the p lan t used by the owner, so tha t the owner and h i s employes have 

- 5 -

THE WAREHOUSEMAN' S POSSESSION AND CONTROL 
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f r e e access to the pa r t of the premises where the goods a r e s t o r e d , and 
poss ib ly use and occupy the premises i n common with the warehouseman, 
i s very dangerous and makes the warehouseman's a l l eged exclusive 
possession and cont ro l of the goods very ques t ionable . 

The warehouseman should post and a t a l l times keep i n p lace 
l a rge and comspicuous signs p r in t ed i n l a rge l e t t e r s so as to a t t r a c t 
the a t t e n t i o n o f • the passer-by and be eas i ly read , s t a t i n g tha t the 
premises a r e leased to and i n the exclusive possess ion of the warehouse-
man, and tha t a l l of the goods and merchandise t h e r e i n a re i n the 
warehouseman's exclusive possession and con t ro l . Such signs should be 
conspicuously posted a t a l l entrances and a l l corners of the leased 
premises, and i f the bu i ld ing or yard i s l a rge , they should a l so be 
placed a t i n t e r v a l s along the s ides and ends. Such s igns should a l so be 
posted i n s i d e the leased premises a t a l l prominent po in t s so tha t the 
same would c e r t a i n l y be seen by any one v i s i t i n g the premises . If the 
leased premises c o n s t i t u t e a pa r t only of a bu i ld ing , there should be a 
conspicuous sign outs ide the entrance to the bu i ld ing giving no t i ce tha t 
a po r t i on of the premises i s so leased , e t c . , and another s ign i n s i d e 
the entrance to the bu i ld ing , and of course, as prev ious ly s t a t e d , signs 
a t a l l entrances of the por t ion of the bu i ld ing t h a t a r e occupied by 
the warehouseman. The purpose of pos t ing and maintaining signs i s of 
course to give no t i ce to the publ ic of the warehouseman's possess ion . I t 
i s extremely important and there can hardly be too many or too prominent 
s igns . The i n s u f f i c i e n c y of the signs has been a f a t a l defect i n many of 
the decided cases and the importance of maintaining p len ty of l a rge and 
prominent s igns cannot be over-emphasized. 

For reasons h e r e i n a f t e r s t a t e d , I th ink i n s i d e the warehouse 
premises the re should be posted i n a prominent p lace on each p i l e or lo t 
of goods a s ign s t a t i n g tha t a l l of sa id goods a re i n the exclus ive 
possession and cont ro l of the warehouseman, and a r e represented by i t s 
outs tanding negot iab le warehouse r ece ip t Number . I t i s a l so 
important to guard agains t the a t t ach ing to any of the warehoused goods 
of stock or other s imi la r tags bear ing the name of the p ledgor . I have 
known of one case where such tags appeared and i t was claimed by one 
v i s i t i n g t i e warehouse tha t seeing the p l edgor ' s name on these tags he 
supposed tha t said goods were not warehoused. I f such tags a r e used, i t 
would be b e t t e r to have the warehouseman's name p r i n t e d upon them, or i f 
t h i s i s not done, t ha t the tags bear no name. 

The warehouseman should have a r ep re sen t a t i ve or custodian con-
t inuously on the premises during business hours . The custodian should 
have some sor t of an o f f i c e with the name of the warehouse company upon 
the door, and the custodian should keep posted i n the o f f i c e a t a l l t imes 
a l i s t showing the numbers of the warehouse r e c e i p t s outs tanding, and the 
r e spec t ive q u a n t i t i e s of goods represented thereby. This i s a s t a t u t o r y 
requirement i n some of the s t a t e s . The custodian should a t a l l times 
keep the keys to the warehouse premises in h i s possess ion . The owner 
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should not have such keys. lfo goods should he taken i n t o the warehouse 
or removed therefrom except under the supervis ion of the cus todian . The 
compensation of the custodian should of course be paid by the -warehouse-
man. I t i s important tha t the custodian be i n t e l l i g e n t and conscient ious 
and tha t he thoroughly understand h i s d u t i e s , tha t he i s the employee and 
r ep re sen ta t i ve of the warehouseman only, and tha t a l l of the goods i n t h e 
warehouse a r e i n h i s custody as r ep re sen ta t i ve of t h e warehouse company, 
and tha t i n a l l ma t te r s r e l a t i n g to the p lac ing of goods i n the warehouse 
and the removal of them from the warehouse he i s to ac t under the d i r e c -
t ions and orders of the warehouse company alone, and tha t the owner of the 
p lan t has no cont ro l over him in those ma t t e r s . 

As the o f f i c e r s of the warehouseman a re not o f t e n a t 
the p l a j i t , i t i s apparent tha t the maintenance of the exclusive pos-
sess ion and cont ro l of the warehoused goods necessary to make the 
warehousing e f f e c t i v e i s dependent almost exclusively upon the conduct 
of the custodian. The custodian should t he re fo re be a man not only of 
absolute i n t e g r i t y , but should have s u f f i c i e n t s t r eng th of charac ter 
to maintain h i s a c t u a l possession and control of the warehouse and i t s 
con ten ts . In many cases i t has been the p r a c t i c e to designate as 
custodian an employe of the p l a n t , and while there a r e cases i n which 
t h i s p r a c t i c e was followed i n which the warehousing was s u s t a i n e d , i t 
has been severely c r i t i c i z e d and was no doubt a h igh ly con t r ibu t ing 
f a c t o r to a dec is ion agains t the v a l i d i t y of the warehousing. I n my 
opinion the employment of such a custodian i s very dangerous. 
Theore t ica l ly i t i s d i f f i c u l t to maintain tha t a man employed by the 
pledgor can be holding the exclusive possession and cont ro l of the 
p ledgor ' s goods f o r another , and as a p r a c t i c a l mat ter i t i s hardly 
to be expected tha t such a man w i l l r e s i s t h i s a c tua l employer i n mat-
t e r s r e l a t i n g to the warehouse premises. Where such a custodian i s 
employed i t i s almost i nev i t ab l e tha t a slackness in the management of 
the warehouse w i l l develop. While no ac tua l dishonesty may r e s u l t , i t 
w i l l genera l ly occur that the custodian w i l l permit h i s employer or 
other employes to have the keys to the warehouse, to take i n goods and 
remove goods i n h i s absence, and thus gradually lose a l l a c t u a l control 
of the warehouse and i t s contents . 

THE WAREHOUSE RECEIPT 

The Uniform Warehouse Receipt Law provides tha t warehouse 
r e c e i p t s need not be i n a p a r t i c u l a r form, but t ha t every such r e c e i p t 
mast embody wi th in i t s wr i t t en or p r in t ed terms the fo l lowing: 

1 . The loca t ion of the warehouse where the 
goods a r e s to red . 

2. The date of i s sue of the r e c e i p t . 

3 . The consecutive number of the r e c e i p t . 

4 . A statement whether the goods rece ived w i l l 
be de l ivered to the bea re r , to a spec i f i ed person or 
to a spec i f i ed person or h i s order . Digitized for FRASER 
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5. The r a t e of s torage charges. 

Be A desc r ip t ion of the goods or of the 
packages containing than. 

7 . The s ignature of the warehouseman, 
which may be made "by h i s authorized agent . 

8 . I f the rece ip t i s issued for goods of 
which the warehouseman i s owner, e i t he r so le ly 
or j o i n t l y or i n common wi th o thers , the f a c t of 
such ownership, and 

9 . A statement of the amount of advances 
made and of l i a b i l i t i e s incurred fo r which the 
warehouseman claims a l i e n . I f the p r ec i s e 
amount of such advances made or of such l i a -
b i l i t i e s incurred i s , a t the time of the i s sue of 
the r e c e i p t , unknown to the warehouseman or to h i s 
agent who i s sues i t , a statement of the f a c t tha t 
advances have been made or l i a b i l i t i e s incur red 
and the purpose thereof i s s u f f i c i e n t . 

A warehouseman s h a l l be l i a b l e to any 
person i n j u r e d thereby, f o r a l l damage caused by the 
omission from a negot iable r ece ip t of any of the 
terms h e r e i n r equ i red . " 

The Act provides tha t the warehouseman s h a l l be l i a b l e 
to any person i n j u r e d the reby , f o r a l l damage eaused by the omission 
from a negot iable r e c e i p t df any of sa id terms. 

I t a l so provides tha t the warehouseman may i n s e r t i n 
the r ece ip t any other terms and condi t ions , provided tha t such terms 

and condi t ions s h a l l not be contrary to the provis ions of the Act and 
sha l l not i n any wise impair the warehouseman's ob l iga t ion to exerc i se 
tha t degree of care i n the safe-keeping of the goods en t rus ted to him 
which a reasonably c a r e f u l man would exercise i n regard to s imi la r 
goods of h i s own. 

The Act does not i n express words say tha t the amission of 
any of the p re sc r ibed information w i l l i n v a l i d a t e the r ece ip t or make i t 
non-negotiable , and some courts have held tha t the omission of c e r t a i n 
of the prescr ibed mat te rs does not i n v a l i d a t e the r ece ip t but merely mokes 
the warehouseman l i a b l e to the holder f o r any damage caused by the omission. 
However, one of the above provis ions does r equ i re e spec ia l a t t e n t i o n . 
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Subdivision 6 requi res the rece ip t to contain a desc r ip t ion 
of the goods or of the packages containing them. On the other hand, another 
sect ion of the Act provides tha t 

"If author ized "by agreement or by custom, a ware-
houseman may mingle fungib le goods with o ther goods of 
the same kind and grade. In such case the various de-
p o s i t o r s of the mingled goods s h a l l own the e n t i r e mass 
in common, and each depos i tor sha l l be e n t i t l e d to such 
por t ion thereof as the amount deposited by him bears to 
the whole.11 

In the sec t ion of the Act containing various d e f i n i t i o n s , 
the term "fungible goods" i s def ined a s : 

"Goods of which any u n i t i s , from i t s nature or by 
mercant i le custom, t r e a t e d as the equivalent of any other 
u n i t . " 

In view of the above provis ions , the question has a r i s e n 
as to the v a l i d i t y of a warehouse r ece ip t tha t c a l l s merely f o r a s t a t e d 
number of packages or a s t a t ed quant i ty of goods without giving d i s t i n g u i s h -
ing marks or numbers by which the p a r t i c u l a r packages of goods can be 
i d e n t i f i e d e spec i a l l y in cases where the rece ip t covers only a p a r t of a 
l a rge r quant i ty of such goods in the warehouse. Probably where the goods are 
c l ea r ly fungib le and one u n i t i s of the same q u a l i t y , grade and value as another 
un i t and they a re so t r ea t ed in the t rade , a warehouse r ece ip t c a l l i n g f o r a 
s t a t ed number or quant i ty out of a common mass would be v a l i d . 

But in the case where the goods are not of the same grade, 
qua l i ty or value, some of the more recent cases have decided tha t in order 
to make the warehouse r ece ip t v a l i d i t must descr ibe the p a r t i c u l a r goods 
covered thereby by d i s t i ngu i sh ing marks in such a way tha t the goods ca l led 
f o r by the r ece ip t can be r ead i ly i d e n t i f i e d in the warehouse, and the 
opinions in the cases r e f e r r e d to and the cour ts deciding them are such 
tha t I th ink i t only safe to assume t h a t the ru le l a i d down in them may be 
followed in subsequent cases . 

One of the cases above r e f e r r e d to was decided by the 
Circui t Court of Appeals of t h i s Sixth C i r cu i t . The case was not a f i e l d 
storage case. A f i rm of cotton f a c t o r s had deposi ted a large number of 
bales of cotton in a warehouse and had obtained from the warehouseman negot iable 
warehouse r e c e i p t s each c a l l i n g f o r so many ba les of co t ton . I t had pledged 
these r ece ip t s to var ious banks. I t appeared tha t f o r many years i t had 
been the custom a t Memphis f o r banks to loan on such warehouse r e c e i p t s a t 
the r a t e of approximately $50.00 per b a l e . I t f u r t h e r appeared tha t the ba les 
were not a l l of the same weight nor was the cotton in the various b a l e s of 
the same qua l i ty so t h a t the ba les were not of uniform value . Indeed, some 
ba les were worth as much as $90.00, while o thers were not worth mere than $20.00. 
Our Circui t Court of Appeals held tha t under these circumstances the ba les of 
cotton could not be t r e a t e d as fung ib le , and tha t the warehouse r e c e i p t s were 
there fore inva l id and that the pledgee banks had no l i e n upon any of the co t ton . 
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In a somewhat s imi la r case tha t arose in Georgia the 
Circui t Court of Appeals of t ha t c i r c u i t also held tha t the warehouse 
rece ip t s c a l l i n g f o r a s t a t ed number of ba les of cot ton without f u r t h e r 
i d e n t i f i c a t i o n were i nva l id but decided tha t under the pecu l i a r circum-
stances of tha t case the banks were e n t i t l e d to something in the na ture 
of an equi tab le l i e n . 

I t t he re fo re becomes of g rea t importance to determine 
whether goods are fungib le so tha t they may be mingled, or a re not 
fungib le , so tha t the warehouse r ece ip t must i d e n t i f y the p a r t i c u l a r a r t i c l e 
In the former of the two cases above r e f e r r e d to , Judge Denison who de-
l ive red the opinion, in d iscuss ing the claim there made tha t under the 
sect ion of the Warehouse Receipt Act r e l a t i n g to fungib le goods, the 
ba les of cotton were fung ib l e , used the following language? 

"We do not f i n d tha t t h i s sec t ion has been construed by 
other dec i s ions in a way here h e l p f u l , and we must, without such 
a id , determine i t s force as appl ied to the presen t case. I t seems 
a proper summary of text-book d e f i n i t i o n s , a s modified by t h i s 
sec t ion , to say tha t fungible goods are those of which each u n i t i s 
f u l l y equivalent to each other u n i t ; tha t t h i s equivalency may be 
inherent or may r e s u l t from agreement; and t h a t such agreement may 
be express or may be implied from custom. Fa r the r , i t seems obvious 
tha t goods may be of one of three c lasses : Inherent ly fung ib l e , or 
capable of acqui r ing tha t qua l i t y by agreement, or qui te incapable 
the reof . Bushels of wheat of the same grade a re necessa r i ly the equiva-
l en t of each o the r ; b a r r e l s of f l o u r may or may not have tha t mutual 
r e l a t i o n s h i p - presumptively, they do not (Jones on Co l l a t e r a l Secur i -
t i e s , Sections 317, 318) - though the i n t e r e s t e d p a r t i e s may i n t e l l i -
g ib ly consent t h a t f l o u r s h a l l be so considered; but t ha t there 
should be any express agreement or any c o n t r a c t - r a i s i n g custom whereby 
a b o l t of c lo th and a case of boots and shoes should be t r e a t e d as 
equivalent to each other i s beyond comprehension. We take i t , the 
s t a t u t e , sec t ion 23, mast mean only that the r i g h t of the warehouse-
man to mix a r t i c l e s so as to lose t h e i r i d e n t i t y and h i s r i g h t to 
de l ive r on a r e c e i p t , not the thing which he received but other 
equiva len ts , a re to be confined to the f i r s t two c lasses of a r t i c l e s 
above mentioned, v i z . , those inherent ly equivalent to each o the r , 
and those which may be so, and which, t he r e fo r e , can r i g h t f u l l y "be 
thought of as sub jec t to an agreement or a custom to t h a t e f f e c t , 
but tha t these r i g h t s do not extend to a r t i c l e s where mutual equiva-
lency i s i nhe ren t ly impossible, To use the foregoing i l l u s t r a t i o n we 
cannot comprehend an agreement or custom which would au thor ize a 
warehouseman to de l i ve r boots and shoes in s a t i s f a c t i o n of h i s r e -
ce ip t f o r c l o t h . 

"Bales of cot ton c e r t a i n l y do not belong to the f i r s t group; 
t h e i r mutual equivalency i s not c lea r and c e r t a i n . A l o t of ba l e s 
coming from one source might belong to the second group; t h e i r 
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equivalency would "be so poss ib le , i f not probable, tha t an 
agreement or custom the re fo r might v/ell e x i s t . The evidence, 
however, pu t s "beyond controversy tha t cotton ba les in a la rge 
mass, such as would accumulate in any general warehouse, and 
such as d id accumulate in t h i s warehouse, are as inheren t ly 
incapable of acqu i r ing t h i s mutual equivalency as would be the 
c lo th and the boots and shoes. The cotton in such ba les i s of 
a l l v a r i e t i e s , q u a l i t i e s , and grades, and the ba les themselves 
are of var ious s i z e s . The actual s e l l i n g value of the ba les i n -
volved in t h i s controversy var ied from a minimum l i m i t of about 
$20 to a maximum l i m i t of about $90, and the v a r i a t i o n was a r b i t -
rary by u n i t s , or by small l o t s . The f i g u r e s brought here do not 
show r e s u l t s f o r each ba le , but only as to the lo t belonging to 
each consignor, by which can be s t a t ed the average p r i ce 2 ba l e s 
or 5 ba les or 10 b a l e s . These f i gu re s cover about 1000 baleS out 
of the 2000 involved. There i s no reason to th ink tha t there 
was any more uni formi ty among the other thousand. I t n e c e s s a r i l y 
r e s u l t s t h a t t h i s sec t ion , 23, has no other bear ing on the case . 
Even i f i t had, i t s only e f f e c t i s to au thor ize an in termingl ing 
which never did in f a c t take p l ace . Ho one claims tha t the 
i d e n t i t y of any s ing le bale was ever l o s t , from the beginning to 
the end. 

" I t i s only i l l u s t r a t i v e of the d i f f i c u l t y which the 
rece ip t holders here have, in standing upon sec t ion 23 and the 
supposed custom, to query what would happen i f the holder came to 
the warehouse and demanded the ba les of cot ton ca l l ed f o r by h i s 
r e c e i p t . Who could say what ba les he should have? I f he had 
loaned $50 per b a l e , must he talcs those ba les tha t were worth 
$20 or could he take the $90 ba les and leave the poorer ones f o r 
l a t e r comers? If the warehouseman were i n d i f f e r e n t , an execution 
c r ed i t o r or a consignor would not be. Ho theory of f u n g i b i l i t y 
can answer these ques t ions . " 

You w i l l observe tha t Judge Denison said tha t there were 
ce r t a in c lasses of a r t i c l e s which a re by t h e i r na ture c l e a r l y fung ib l e , 
and, on the o ther hand, tha t there are other c l a s ses of a r t i c l e s which 
are c l e a r l y not f ung ib l e , and could not be made so by any t rade custom, 
and tha t there i s a t h i r d c l a s s of a r t i c l e s which while not exac t ly a l i k e 
and interchangeable u n i t f o r u n i t , s u f f i c i e n t l y approximate t h a t condi t ion 
so tha t in the t rade they are so regarded and t r e a t e d , and t h a t in such 
cases the a r t i c l e s may by custom be t r ea t ed a s f u n g i b l e . 

There a r e , of course, many a r t i c l e s which a re by t h e i r 
nature and the usages of bus iness fungib le which f a l l into the f i r s t c l a s s 
described by Judge Denison. For ins tance , Number 2 wheat or s i m i l a r grades 
of other gra ins a re commonly mingled in gra in e l eva to r s and one bushel i s 
recognized and t r e a t e d as being of exact ly the same value as any o ther 
bushel , so tha t the owner of the gra in de l ive r ing i t to an e l eva to r i s 
not concerned whether he rece ives the i den t i ca l bushel tha t he deposi ted, 
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or another bushel of g ra in of the same grade. No doubt the same i s 
t rue of various grades of sand, stone, coal and a g r e a t many other 
a r t i c l e s . However, in order to "be fung ib l e , a l l of the u n i t s would 
have to be of the same grade, qua l i t y and va lue . For ins tance , i t 
would be improper to consider lump coal , run-of-mine coal and s lack 
coal a s mutually f u n g i b l e , but one ton of s lack coal would no doubt 
be fung ib le as r e spec t ing any other ton of s lack coal of the same 
grade end value, and would be so t r ea t ed in the t r ade . S imi la r ly , 
in the case of manufactured a r t i c l e s in cases or o ther con ta iners , 
i f a l l cases contain the same number of a r t i c l e s of the same grade 
and value so tha t in the t rade one case i s t r e a t e d as the equivalent 
of any other case, such cases would be fung ib l e , but i f the cases or 
other conta iners contained unequal q u a n t i t i e s or goods of d i f f e r e n t grades 
and va lues , such cases and conta iners could nat proper ly be t r e a t e d as 
fung ib l e . 

In determining whether any c l a s s of goods i s fung ib le or 
non-fungible , I th ink a sa fe ru l e would be to say tha t goods in brulk which 
are of uniform grade, qua l i ty and value , so t h a t in the p a r t i c u l a r t rade 
one bushel , pound or o ther s imi la r u n i t i s t r e a t e d as the equivalent of 
any other such u n i t , a re fungib le and may proper ly be mingled in the 
warehouse. S imi la r ly , i f the goods a re packed in cases or o ther conta iners , 
i f each case or con ta iner contains the same quant i ty and the goods in each 
such container a re of the same grade, qua l i t y and value so tha t i f a p u r -
chase were made of a given quan t i ty , any of such conta iners would be de-
l ive rab le under the usages of the t r ade , I th ink tha t such goods could be 
t r ea t ed as f u n g i b l e . Al l o ther goods in which the d i f f e r e n t u n i t s vary in 
grade, q u a l i t y or value should not be t r ea t ed as f u n g i b l e . When I r e f e r -
red above to the usages of the t rade , I of course r e f e r r e d to the t rade 
engaged in buying, s e l l i n g and using the a r t i c l e s . Goods not in themselves 
fungible could not be made fungib le merely by a usage of bankers or lenders 
to t r e a t the a r t i c l e s as interchangeable by e s t a b l i s h i n g some s o r t of 
uniform storage loaning r a t e . 

Where the goods a re fungib le there appears to be no ob-
j e c t i o n to mingling them in the warehouse and in such cases I th ink tha t 
the warehouse r e c e i p t would be s u f f i c i e n t i f i t gave the proper number or 
quant i ty without a t tempt ing to i d e n t i f y the p a r t i c u l a r a r t i c l e s by d i s -
t inguish ing marks. 

Where the goods are not fungib le i t i s my opinion t h a t 
the r ece ip t should i d e n t i f y the p a r t i c u l a r goods covered by i t by d i s -
t inguishing marks, and tha t the goods themselves should bear such d i s -
t inguishing marks so t h a t one tak ing the rece ip t could go in to the ware-
house and d e f i n i t e l y loca te the p a r t i c u l a r goods covered by the r e c e i p t . 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



4 
-13 - L-3S 

SUBSTITUTION OF GOODS 

Closely r e l a t e d to the question next above discussed i s 
that of permi t t ing the s u b s t i t u t i o n of goods in the warehouse. In many 
f i e l d storage cases the goods warehoused cons is t e i t h e r of raw ma te r i a l s 
or of the manufactured product of the pledgor . In such cases the goods 
in the warehouse a re necessa r i ly changing from day to day. Goods a re 
shipped or taken f o r use and new goods are manufactured or purchased and 
s tored in the warehouse. In such cases i t has f r equen t ly been the 
p r ac t i c e f o r the warehouseman to issue what may be ca l l ed blanket ware-
house r e c e i p t s c a l l i n g f o r c e r t a i n spec i f i ed q u a n t i t i e s of goods without 
any i d e n t i f i c a t i o n of the p a r t i c u l a r goods covered, i t being understood 
by the p a r t i e s t ha t the warehouseman should permit s u b s t i t u t i o n s of 
goods from day to day as the p l edgor ' s business might requ i re , provided 
there were a t a l l times in the warehouse a s u f f i c i e n t quant i ty of goods 
to s a t i s f y the outs tanding r e c e i p t s , and tha t in case of demand f o r de-
l i v e r y by the holder of a warehouse r e c e i p t , the warehouseman should 
se l ec t and d e l i v e r to the claimant the required quant i ty of goods from 
the general mass of such goods in the warehouse a t the time of demand. 
In other words, the warehouse rece ip t was not intended to cover any p a r -
t i c u l a r a r t i c l e , but in e f f e c t merely to require the warehouseman to see 
tha t he a t a l l times had in h i s possession s u f f i c i e n t of such a r t i c l e s 
to s a t i s f y a l l of h i s outstanding r e c e i p t s . Sometimes prov is ions ex-
press ing t h i s understanding have been incorporated in the warehouse 
r ece ip t s themselves. 

The method j u s t out l ined f o r handling warehoused goods 
i s unquestionably the most convenient and inexpensive method t h a t could 
be devised. Indeed, in many cases the issuance of r e c e i p t s d e f i n i t e l y 
i d e n t i f y i n g the a r t i c l e s ca l led f o r , w i l l in p r a c t i c e involve much more 
t rouble and some added expense, because in such cases i t w i l l be neces-
sary tha t the r e c e i p t s p e c i f i c a l l y c a l l i n g f o r each a r t i c l e to be 
removed be presented t o the warehouseman and e i t h e r surrendered or the 
de l ivery of the a r t i c l e proper ly noted thereon. S imi lar ly , as new 
a r t i c l e s come in , new warehouse r e c e i p t s covering them w i l l have to be 
issued, so t h a t in an ac t ive business the d e t a i l s of handling the ware-
house r ece ip t s may be troublesome and expensive. Such a method involves 
inconvenience not only to the pledgor and warehouseman but a l so to the 
pledgee bank because i t s warehouse r e c e i p t s must be cons tant ly changing, 
and some arrangement must "be made so tha t the pledged r e c e i p t s may be 
promptly presented to the warehouseman f o r cance l l a t i on or endorsement 
as d e l i v e r i e s of goods are requi red in the p l edgor ' s 'business. 

There i s qu i t e a number of f i e l d storage cases in which 
the use of b lanket r e c e i p t s and the s u b s t i t u t i o n of goods were held not 
to a f f e c t the v a l i d i t y of the warehousing, although even before the 
adoption of the Uniform Warehouse Receipt Act, i t had "been held by some 
very high a u t h o r i t i e s , t ha t under the common law the warehouse r ece ip t 
must d e f i n i t e l y descr ibe the a r t i c l e . For ins tance , i t was held t h a t 
i f the warehouseman had permit ted the p a r t i c u l a r a r t i c l e ca l l ed f o r by 
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h i s r ece ip t to ge t out of h i s possess ion, he could not compel the holder 
of the r ece ip t to accept another a r t i c l e although i t were of p r e c i s e l y 
the same grade and va lue . However, t h i s question had not apparent ly 
been very much l i t i g a t e d , and i t was not u n t i l sometime a f t e r the adoption 
by most of the s t a t e s of the Uniform Warehouse Receipt Act t ha t the p ro -
v is ion in the Act r equ i r ing the r ece ip t to contain a desc r ip t ion of the 
goods or of the packages containing them was r a i s ed in an a t t a c k upon 
warehouse r e c e i p t s . .In view of the a u t h o r i t i e s to which I have ca l l ed 
your a t t e n t i o n i t is^Sy opinion dangerous to use a b lanket form of 
warehouse r ece ip t and permit the subs t i t u t i on of goods in cases where 
the goods are not f u n g i b l e . Probably there i s no objec t ion to a sub-
s t i t u t i o n of goods where they are c l e a r l y fung ib l e . But in the case 
of non-fungibles , I th ink tha t the only safe course i s to have the r e -
ce ip t s d e f i n i t e l y i d e n t i f y the p a r t i c u l a r goods covered. This would 
of course e n t i r e l y preclude s u b s t i t u t i o n . 

THE WAREHOUSEMAN'S BOND 

In some f i e l d storage t r ansac t ions the pledgee bank has 
been furn ished a sure ty bond guaranteeing to some extent due performance 
by the warehouseman. Your Mr. showed me one t h a t you received in 
a f i e l d storage case, but as I now remember i t , the bond was made to the 
bank and the s torage company as obl igees and merely guaranteed them 
agains t l o s s by reason of any misrepresenta t ion by the pledgor as to the 
q u a n t i t i e s of goods de l ivered by i t to , and received by i t from, the ware-
houseman ; tha t i s , in e f f e c t i t was a guaranty tha t there would be no 
shortgage of the warehoused goods r e s u l t i n g from any misrepresenta t ions 
or f raudulent conduct on the p a r t of the pledgor . That bond could hardly 
a f f o r d p ro t ec t ion as aga ins t a shortage r e s u l t i n g from misconduct of the 
warehouseman or i t s employees or as agains t claims tha t the warehouse r e -
ce ip t s were i nva l i d because the warehouseman had f a i l e d to do a v&lid job 
of warehousing. I would suggest tha t from the banker ' s s tandpoint i t 
would be more des i r ab l e tha t the bond be made to the bank alone and 
indemnify the bank aga ins t loss by reason of shortage in goods r e s u l t i n g 
not only from the misconduct of the pledgor as s t a t e d in the bond, but 
a l so from a c t s of dishonesty on the p a r t of the warehouseman, i t s o f -
f i c e r s , agents or employes. Of course even tha t coverage would not be 
by any means complete. Of course a much more valuable p ro t ec t i on would 
be a f fo rded you i f the bond were in such form tha t i t guaranteed the pe r -
formance by the warehouseman of a l l the terms of i t s warehouse r e c e i p t s 
and i t s prompt de l ive ry to you upon demand of a l l a r t i c l e s ca l l ed f o r by 
your r e c e i p t s , and cas t upon the sure ty the e n t i r e burden, expense and 
r i s k of any l i t i g a t i o n involving the bank 's r i g h t s and l i e n . Such a 
bond would in e f f e c t guarantee the l ega l su f f i c i ency of the warehouse-
man's conduct of h i s warehouse bus iness . I have never seen such a bond 
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and I doubt whether a sure ty company could "be induced to assume such an 
ob l iga t ion unless i t were given subs t an t i a l indemnity by the warehouseman. 

I have endeavored to ou t l ine f u l l y the opinion to which I 
have come from an examination of a large number of cases in which the v a l i d i t y 
of f i e l d warehousing has been involved, I th ink tha t I have covered p r a c t i c a l l y . 
a l l of the quest ions tha t have been ra i sed in the cases t h a t I have been able 
to f i n d . I f I have omitted anything or have not made e n t i r e l y c l ea r any of 
the po in t s tha t I have endeavored to make, p lease l e t me know. 

Yours very t r u l y , 

WCM-K 
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