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C O P Y X - 7 1 7 2 

IN THE ETIRA&D COURT OF APPEALS. 

OCTOBER TEEM, 1931. 

Massey-Harris Harvester Com-
pany, I n c . , a Corporat ion, 

Respondent, 

v s . 

Federal Reserve Bank of 
Kansas Ci ty , 

Wo. 17X34, 

Appel lan t , 

Appeal from Jackson Ci rcu i t Court 

P l a i n t i f f "brought s u i t seeking damages f o r l o s s a l l eged 

to have "been sus ta ined through the a c t of the defendant i n the mat ter of 

c o l l e c t i n g a c a s h i e r ' s check f o r $3180 payable to p l a i n t i f f and i ssued 

"by the F i r s t S t a t e Bank of Cunningham, Kansas. A j u r y was waived, and 

the cause was t r i e d "by the cou r t , r e s u l t i n g i n the c o u r t ' s f i n d i n g i n 

favor of the Union Avenue Bank of Commerce and aga ins t the p l a i n t i f f , 

and i n f avor of the p l a i n t i f f aga ins t the defendant , Federa l Reserve 

Bank of Kansas Ci ty . From t h i s judgment the sa id defendant Federa l 

Reserve Bank has appealed . 

The p e t i t i o n a l l e g e d , among other t h i n g s , t h a t on or about 

August 22nd, 1925, p l a i n t i f f was t h e owner of a c o l l e c t i o n account with 

the defendant , Union Avenue Bank of Commerce, and on s a i d da te p l a i n t i f f 

deposi ted wi th s a id "bank f o r c o l l e c t i o n a c a s h i e r ' s check f o r $3180 

i ssued "by the F i r s t S t a t e Bank of Cunningham, Kansas, drawn on i t s e l f , 

dated August 21, 1925, and payable t o p l a i n t i f f ; t h a t a t the t ime of 
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such depos i t , p l a i n t i f f endorsed said check "Pay to the order of Union 

Avenue Bank of Commerce, Kansas City, Missouri"; t ha t the amount of sa id 

check was thereupon c red i t ed to p l a i n t i f f ' s account; t h a t on or about 

the 22nd day of August, 1925, the Union Avenue Bank endorsed and de l ivered 

sa id check to Commerce Trust Cotopany f o r t ransmission through the Kansas 

City Clearing House and t o "be de l ivered to the defendant f o r c o l l e c t i o n ; 

tha t on August 22nd, 1925, the Commerce Trust Company endorsed and de-

l ive red sa id c a s h i e r ' s check to the defendant Federal Reserve Bank of 

Kansas City, f o r c o l l e c t i o n ; tha t on or about August; 25, 1925, defendant 

endorsed sa id cash ie r 1 s check tin the hack as fo l lows : "Pay to the order 

of any hank or hanker or t r u s t company, p r io r endorsement guaranteed, 

August 25, 1925, Federal Reserve Bank of Kansas ", and-

"thereupon c a r e l e s s l y and negl igent ly forwarded the same 
d i r e c t to t he F i r s t S ta te Bank of Cunningham, Kansas 
f o r c o l l e c t i o n and payment, upon r ece ip t of which sa id 
hank stamped said check paid and issued i t s d r a f t i n 
payment t h e r e f o r drawn on the Federal Trust Company of 
Kansas Ci ty , Missouri, and forwarded the same t o the 
defendant Federal Reserve Bank of Kansas Ci ty , Missouri . 

"That t h e r e a f t e r , and on or ah out August 30, 1925, 
the defendant Federal Reserve Bank of Kansas City ca re -
l e s s l y and negl igent ly accepted said d r a f t from the F i r s t 
S ta te Bank of Cunningham, Kansas, i n payment of sa id cash-
i e r ' s check, sa id d r a f t "being i n the sum of $8262.28 and 
included other i tems; tha t sa id d r a f t on the Federal Trust 
Company was p ro tes ted f o r non-payment, as t h i s p l a i n t i f f 
i s advised and informed, on or ahout August 31, 1925. 

"That i n the c o l l e c t i o n of sa id c a s h i e r ' s check 
the defendant Union Avenue Bank of Commerce, through i t s 
agent the Commerce Trust Company of Kansas Ci ty , appointed 
defendant Federal Reserve Bank of Kansas City as agent f o r 
the c o l l e c t i o n of sa id c a s h i e r ' s check; t h a t said defend-
an ts had no au tho r i t y from t h i s p l a i n t i f f t o send sa id check 
d i r e c t to the F i r s t S ta te Bank of Cunningham f o r 
c o l l e c t i o n or t o accept from the F i r s t S t a t e Bank of Cun-
ningham* the drawer t he reo f , a d r a f t on the Federal Trust 
Company of Kansas City or anything e l se except lawful 
money of the United S ta tes l a payment thereof} tha t i t 
was the duty of sa id defendants i n c o l l e c t i n g s a id cash-Digitized for FRASER 

http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



X - 7 1 7 2 4 4 7 

i e r ' s check to rece ive and accept from the Firfeti i tatei 
Bank of Cunningham, Kansas, only lawful money of the 
United S ta t e s i n payment thereof and i n sending sa id cash-
i e r ' s check d i r e c t to sa id F i r s t S ta te Bank of Cunningham 
f o r c o l l e c t i o n and i n accept ing sa id d r a f t i n payment 
thereof defendants acted i n a ca re less and negl igent man-
ner and f a i l e d to use due d i l igence i n the c o l l e c t i o n of 
sa id check. That sa id check was not re turned to t h i s 
p l a i n t i f f "by the defendants . 

"That on or about the 8th day of September, 1925, the 
F i r s t S ta te Bank of Cunningham, Kansas, f a i l e d and the "banking 
commissioner of Kansas took charge of sa id bank. 

"That a t a l l times from August 21, 1925, to September 
3rd , 1925, sa id F i r s t S ta te Bank of Cunningham, Kansas, had 
money and a v a i l a b l e cash items on hand s u f f i c i e n t ' t o pay 
sa id c a s h i e r 1 s check of $3180.007 and the defendants by the 
exerc i se of due d i l igence could have co l lec ted the same i n 
cash. 

"That on or about the 8th day of September, 1925, 
the defendant Union Avenue Bank of Commerce n o t i f i e d t h i s p l a i n -
t i f f t ha t s a id c a s h i e r ' s check had been dishonored and t h a t 
the amount thereof had been charged back on t h i s p l a i n t i f f ' s 
account . 

"That on August 31s t , 1925, p l a i n t i f f demanded from the 
defendants the payment of sa id $3180.00. 

"That by reason of the premises the p l a i n t i f f has 
been damaged i n the sum of $3180.00. 

"Wherefore, the p l a i n t i f f prays judgment, e t c . " 

To t h i s p e t i t i o n , the defendant o f f e r ed a general demurrer, 

i . e . , t ha t "the p e t i t i o n does not s t a t e f a c t s s u f f i c i e n t to c o n s t i t u t e 

a cause of a c t i o n . " The demurrer being overruled, the defendant f i l e d 

answer which, among other th ings , se t up -

"2. This defendant admits and avers t ha t upon or 
about August 25, 1925, i t received from the Commerce 
Trust Company of Kansas City the check mentioned i n 
p l a i n t i f f ' s p e t i t i o n , and tha t thereupon i t forwarded 
the same to the F i r s t S ta te Bank of Cunningham, Kansas, 
f o r c o l l e c t i o n and remi t tance; tha t on or about August 
30, 1925, t h i s defendant received from the sa id F i r s t 
S ta t e Bank of Cunningham, Kansas, i t s d r a f t f o r the sum 
of eight thousand two hundred sixty-two d o l l a r s and 
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twenty-eight cents ($8*262*28)i dz'avm on the Federal 
Trust Company of Kansas Ci ty , which sa id d r a f t was not 
pa id by sa id f e d e r a l Trust Company and was p ro t e s t ed f o r 
non-payment. 

"3. This defendant denies each and every o ther 
a l l e g a t i o n in sa id p e t i t i o n contained. 

"4. For f u r t h e r answer defendant s t a t e s t ha t the 
na ture and conduct of i t s bus iness , and the extent of 
i t s powers and l i a b i l i t i e s , are f i x e d , determined and 
l imi t ed by an Act of Congress, known as the Federal Re-
serve Act, and t h a t i t s business i s conducted under the 
con t ro l and supervision of the Federal Reserve Board, and 
tha t i t opera tes under r u l e s and r egu la t ions adopted by 
sa id Federal Reserve Board pursuant to a u t h o r i t y vested in 
sa id Board by sa id Act of Congress, and under r u l e s and 
r egu la t ions adopted by i t s e l f pursuant to a u t h o r i t y vested 
in i t by sa id Federal Reserve Act a f o r e s a i d , and the 
a f o r e s a i d r u l e s and regula t ions of sa id Federal Reserve Board. 

"5. That in rece iv ing sa id check as a fo re sa id from sa id 
Commerce Trust Company of Kansas City, as a l leged in 
p l a i n t i f f ' s p e t i t i o n , t h i s defendant did so, and accepted 
sa id check a s the agent of sa id Commerce Trust Company 
pursuant to the provis ions of the a f o r e s a i d regu la t ions 
of the Federal Reserve Board and i t s own ru l e s and r egu la -
t i o n s ; t ha t in due course of business and without any 
negligence or d e f a u l t on i t s p a r t , but in accordance wi th 
the a f o r e s a i d ru l e s and regu la t ions author ized by law, 
i t promptly forwarded sa id c a s h i e r ' s check to the sa id F i r s t 
S,tate Bank of Cunningham f o r co l l ec t ion and remit tance; tha t 
sa id F i r s t Sta te Bank of Cunningham thereupon became, 
and ever t h e r e a f t e r continued an agent to c o l l e c t sa id check 
from i t s e l f and remit the proceeds thereof to t h i s defendant , 
and i f sa id F i r s t S ta te Bank of Cunningham f a i l e d so to do, 
i t was not due to the f a u l t or negligence of t h i s answering 
defendant , but to i t s own f a u l t and negligence as an agent 
f o r c o l l e c t i o n and responsible f o r i t s own d e f a u l t s and neg-
l i g e n c e . 

"6. That pursuant to a u t h o r i t y conferred on i t 
by sa id Federal Reserve Act as a f o r e s a i d , said Federal Re-
serve Board on or about August 15, 1924, promulgated and made 
e f f e c t i v e Regulation J , Ser ies of 1924, which was in f u l l force 
and e f f e c t a t the time of the t ransac t ions and the happening of 
the events a l l eged in p l a i n t i f f ' s p e t i t i o n , the p e r t i n e n t p r o -
v i s ions of which sa id regula t ion are a s fo l lows, 
t o - w i t : 

" * ( l ) A Federal reserve bank w i l l ac t only as 
agent of the bank from which i t rece ives such checks 
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a M Wi l l aisume ho l i a b i l i t y except f o r i t s own neg-
l igence arid i t s guaranty of p r i o r indorsements. 

" ' (2 ) A Federal reserve tank may present such 
checks f o r payment or send such checks f o r c o l l e c t i o n 
d i r e c t to the bank on which they a re drawn or a t which 
they a r e payable , or i n i t s d i s c r e t i o n may forward 
them to another agent with au thor i ty to present them 
f o r payment or send them f o r co l l ec t i on d i r e c t to the 
bank on which they a re drawn or a t which they a r e 
payable . 

11 ' ( 3 ) A Federal reserve bank may i n i t s d i s -
c r e t i o n and a t i t s opt ion, e i t he r d i r e c t l y or through 
an agent , accept e i t he r cash or bank d r a f t s i n payment 
of or i n remit tance f o r such checks and s h a l l not be 
held l i a b l e f o r any loss r e s u l t i n g from the acceptance 
of bank d r a f t s in l i e u of cash, nor f o r the f a i l u r e of 
the drawee bank or any agent to remit f o r such checks, 
nor f o r the non-payment of any bank d r a f t accepted i n 
payment or as a remit tance from the drawee bank or any 
agen t . 

" ' (4 ) Checks received by a Federal rese rve bank 
on i t s member or non-member c lea r ing banks w i l l o rd i -
n a r i l y be forwarded or presented d i r e c t to such banks, 
and such banks w i l l be required to remit or pay t h e r e f o r 
a t par i n cash or bank d r a f t s acceptable to the c o l l e c t -
ing Federal reserve bank, or a t the option of such 
Federal r e se rve bank to au thor ize such Federal rese rve 
bank to charge t h e i r reserve accounts or c l ea r i ng a c -
counts; provided, however, t h a t any Federal r e se rve bank 
may rese rve the r i g h t i n i t s check c o l l e c t i o n c i r c u l a r 
to charge such items to the reserve account or c l ea r ing 
account of any such bank a t any time when i n any p a r t i c -
u l a r case the Federal reserve bank deems i t necessary 
to do s o . ' " 

The f u r t h e r a l l e g a t i o n s i n defendant ' s answer need not be 

s t a t e d , s ince they r e l a t e to mat ters of estoppel which axe not re^ 

f e r r e d to i n the b r i e f s and hence need not be no t i ced . 

P l a i n t i f f ' s r e p l y d e n i e d -

" a l l and s ingula r the a l l e g a t i o n s contained i n pa ra -
graphs 4 , 5, 6, 7 and 8 of sa id answer and amendment, 
and f u r t h e r answering t h i s p l a i n t i f f a l l e g e s tha t the 
a l l e g a t i o n s contained i n sa id paragraphs of sa id answer 
and amendment do not se t out f a c t s s u f f i c i e n t t'o con-
s t i t u t e any defense to p l a i n t i f f ' s cause of a c t i o n . " 
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A t t h e t r i a l a s t i p u l a t i o n o r a n a g r e e d s t a t e m e n t o f 

f a c t s was introduced "by p l a i n t i f f as fo l lows: 

" I t i s hereby s t i p u l a t e d and agreed "by and 
between the p l a i n t i f f and defendants that the fo l low-
ing a r e f a c t s i n t h i s case, but the in t roduc t ion 
of the same or amy pa r t thereof sha l l be subjec t to 
such ab jec t ions tha t may be o f fe red tha t the same or 
any pa r t thereof a re not competent, re levant or 
m a t e r i a l , . a n d i t i s a l so understood tha t e i t h e r pa r ty 
may int roduce evidence to e s t a b l i s h add i t iona l f a c t s 
i n the case . This s t i p u l a t i o n i s not to be construed 
as inc luding a l l the f a c t s i n the case: 

"1. The p l a i n t i f f , Massey-Harris Harvester Com-
pany, i s a corporat ion incorporated under the laws of 
Hew York wi th i t s p r i nc ipa l p l ace of business a t 
Batavia i n sa id s t a t e and a branch house i n Kansas 
Ci ty , Missouri . 

"2. The defendant Union Avenue Bank of Commerce 
i s a banking corporat ion incorporated under the laws 
of Missouri with i t s p lace of business i n Kansas City, 
Missouri . 

"3. The defendant Federal Reserve Bank of Kansas 
City i s a banking corporat ion organized and e x i s t i n g 
under the Act of Congress, known as Federal Reserve Act, 
wi th i t s p r i n c i p a l p lace of business i n Kansas Ci ty , 
Missouri . 

"4. At the times h e r e i n a f t e r mentioned the p l a i n -
t i f f was the owner of an account with the defendant Union 
Avenue Bank of Commerce. 

«5. That on or about the 22nd day of August, 1925, 
p l a i n t i f f deposi ted with sa id defendant Union Avenue Bank 
of Commerce f o r c o l l e c t i o n a c e r t a i n c a s h i e r ' s check f o r 
$3180.00, i ssued by the F i r s t S ta te Bank of Cunningham, 
Kansas, drawn on i t s e l f , dated August 21s t , 1925, and pay-
ab le to the p l a i n t i f f , which check was i n words and f i g u r e s 
as fo l lows : 

•The F i r s t S ta te Bank 83-1415 No. 839 
Cunningham, Kansas 8-21-1925 

Pay to Massey-Harris Harv. Co. $3180.00 
Thirty-One Hundred EightyDollars 

Cash ie r ' s check H. D. Doty, C a s h i e r . ' 

"6. That a t the time of the deposi t of sa id cash-
i e r ' s check with sa id defendant Union Avenue Bank of 
Commerce p l a i n t i f f endorsed the same on the back thereof 
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as follows > "Pay to th6 birder of Union Avenue Bank of 
Contaefrce, K&nsas Ci ty , Missouri . 

Massey-Harris Harvester Co., I n c . , 
John Sugg, Manager1. 

and. a t the t i n e used a deposi t s l i p which had p r i n t e d 
thereon the following a f t e r the name of the deposi tor 
and date of depos i t . 'Depositor by using t h i s s l i p agrees : 
That a l l i tems nay "be handled under ex i s t i ng or f u t u r e 
r egu la t ions of Kansas City Clearing House Associa t ion 
and/or Federal Reserve Bank of Kansas Ci ty; t ha t items on 
t h i s bank may be charged back on date of deposi t and 
items re tu rned ; t h a t items not on t h i s bank rece ived f o r 
c o l l e c t i o n or c r ed i t a re a t d e p o s i t o r ' s r i s k and not sub-
j e c t to check u n t i l ac tua l payment t h e r e f o r i s rece ived; 
t h a t t h i s bank as agent or owner i s not l i a b l e f o r neg lec t , 
d e f a u l t or f a i l u r e of banks se lec ted as agents or subagents, 
or f o r l o s s e s i n t r a n s i t ; t h a t should any item be not p a i d , 
or any bank f a i l to remit proceeds or i s sue paper t h e r e f o r 
which i s dishonored, any c r e d i t given may be cancel led and 
t h i s bank have no f u r t h e r duty as to such item or paper ; 
t h a t items on other banks i n t h i s c i t y or Kansas Ci ty , 
Kansas, may be ca r r ied over f o r p re sen ta t ion through c l e a r -
ing house or otherwise on business day fol lowing date of 
depos i t ; and tha t items may be sent d i r e c t to banks on 
which drawn without waiving any of the above condi t ions . • 
That the defendant Federal Reserve Bank of Kansas Ci ty had 
no no t i ce or knowledge of the a fo resa id terms under which 
sa id c a s h i e r ' s check was so deposited with defendant Union 
Avenue Bank of Commerce and no no t i ce t h a t i t was deposi ted 
f o r c o l l e c t i o n except such n o t i c e , i f any, as may hare been 
imparted by the endorsements on said check or sa id check 
i t s e l f . 

"7. That the amount of sa id c a s h i e r ' s check on the 
da te of depos i t was c red i ted t o p l a i n t i f f ' s sa id account . 

"8. That on or about the 22nd day of August, 1925, 
defendant Union Avenue Bank of Commerce endorsed said 
c a s h i e r ' s check on the back thereof as fo l lows : "Pay any 
bank or banker , previous endorsements guaranteed, August 
22, 1925, Union Avenue Bank of Commerce, Kansas Ci ty , 
Mis sour i , ' and deposited the same to i t s c r ed i t i n the 
Commerce Trust Company of Kansas City, Missouri f o r c o l -
l e c t i o n . 

"9. The Commerce Trust Company on August 22nd, 1925, 
endorsed sa id c a s h i e r ' s check as fo l lows: 'Pay any bank 
or banker or order , Commerce Trust Company, a l l previous 
endorsements guaranteed, August 22, 1925, Kansas Ci ty , Mis-
s o u r i , E. P. Wheat, Cashier , Cash C o l l . ' , and de l ivered the 
same to defendant Federal Reserve Bank of Kansas Ci ty , f o r 
c o l l e c t i o n . 

"10. That on August 25, 1925, defendant Federal 
Reserve Bank of Kansas City endorsed sa id c a s h i e r ' s check Digitized for FRASER 
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as fo l lows : 'Pay tb d r o e r . o i any ban t , banker or t r u s t 
company p r i o r endorsements guaranteed, August 25, 1925, 
Federal Reserve Bank of Kansas C i t y ' , and thereupon i t 
forwarded the same to the F i r s t S ta te Bank of Cunningham, 
Kansas, f o r co l l ec t ion and remi t tance . 

*11. That on r ece ip t of said c a s h i e r ' s check sa id 
F i r s t S ta t e Bank of Cunningham, Kansas, and on August 28, 
1925, stamped the same paid and issued i t s d r a f t f o r e ight 
thousand two hundred sixty-two d o l l a r s and twenty-eight 
cents ($8,262.28) drawn on Federal Trust Company of Kansas 
Ci ty , Missouri , which included the amount thereof and f o r 
other items and sent the same to defendant Federal Reserve 
Bank of Kansas City, which was received by sa id l a s t named 
defendant on or about August 31s t , 1925. That on or about 
sa id August 31s t , 1925, defendant Federal Reserve Bank of 
Kansas City presented sa id d r a f t to Federal Trust Company 
and demanded payment, and payment thereof was r e fused by 
Federal Trust Company and the same was p ro t e s t ed f o r non-
payment and the same has never been pa id . The c a s h i e r ' s check 
was never returned by the defendants to the p l a i n t i f f . 

"12. That the F i r s t S ta te Bank of Cunningham, Kansas, 
continued to carry on i t s banking business i n the usual and 
regu la r way u n t i l i t f a i l e d on September 8 th , 1925, and 
the S t a t e Banking Commissioner took charge thereof and tha t 
p l a i n t i f f has received nothing on account of sa id c a s h i e r ' s 
check, except two dividends received from the r e c e i v e r , v i z . : 
March 2nd, 1928, nine hundred and f i f t y - f o u r d o l l a r s ($954.00) 
and September 10th, 1928, t h ree hundred e ighty-nine d o l l a r s 
and f i f t y - f i v e cents ($389.55). 

"13. That on or about August 1, 1924, the Federal 
Reserve Board pursuant to the a fo resa id Federal Reserve Act, 
adopted and promulgated regu la t ions known as 'Regulat ions 
Ser ies 1924' a copy of which i s here to a t t ached , marked Ex-
h i b i t 'A ' , and hereby made a p a r t hereof with l i k e e f f e c t 
as i f a l l of the terms of the same were f u l l y w r i t t e n out 
h e r e i n ; t h a t e i t he r par ty to t h i s s t i p u l a t i o n may, subjec t 
to objec t ions as he re to fo re s t a t e d , read such por t ions of 
sa id r egu la t ions as they may determine and the por t ions so 
read be fo re the court s h a l l c o n s t i t u t e the record of the 
contents of sa id regu la t ions f o r purpose of the t r i a l of 
t h i s case without the remaining por t ions thereof being con-
s idered as a pa r t of the testimony t h e r e i n ; t h a t on or about 
J u l y 21, 1924, t he Federal Reserve Bank of Kansas City i s -
sued i t s 'General Le t t e r D1' as of t ha t da t e , addressed, to 
the member banks of d i s t r i c t ten and headed 'Check Col lec t ion 
Opera t ions ' , which sa id l e t t e r was so i ssued with the consent 
and approval of the Federal Reserve Board and was mailed to 
the member banks of d i s t r i c t t en and heaided 'Check Col lec t ion 
Opera t ions ' , which sa id l e t t e r was so i ssued wi th the consent 
and approval of the Federal Reserve Board and was mailed t o 
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the member "banks of the Jediipal Reserve Bank of Kansas City 
including the Cbmmerce Ti*dst -Conrpany of Kansas City, from 
which the chedk in quest ion was received by sa id Federal 
Reserve Sank, copy of which said general l e t t e r i s here to a t -
tached marked Exhibit 'B' and i s hereby made a p a r t hereof 
with l i ke e f f e c t as i f i t s terms were f u l l y se t out herewith, 

"14. The fol lowing i s a copy of the cash l e t t e r dated 
A u g . , 1925, from Federal Reserve Bank, t r ansmi t t i ng 
sa id c a s h i e r ' s check to the F i r s t Sta te Bank of Cunningham 
f o r c o l l e c t i o n , marked Exhibit ' C ' . 

"15* Tr ia l by ju ry i s hereby waived." 

The evidence, as d isc losed by the record, shows tha t from 

August 21, 1925, to September 23, 1925, the F i r s t Sta te Bank of Cun-

ningham, Kansas, bad in cash, and due to i t from other banks, a sum 

in excess of the amount of the d r a f t which i t sen t to the defendant 

about August 30, 1925, but d id not a t any of sa id times have on deposi t 

wi th the Federal Trust Company an amount s u f f i c i e n t to pay ths I r a f t . 

The de fendan t ' s evidence was t h a t when the c a s h i e r ' s 

check was dishonored the Commerce Trust Company immediately cal led 

the r ep resen ta t ive of the Union Avenue Bank of Commerce and advised him 

of the s i t u a t i o n ; t ha t said r ep resen ta t ive looked in to the ma t t e r , t raced the 

item to p l a i n t i f f and immediately ca l led p l a i n t i f f ; t h a t the form of 

deposi t s l i p was the one r egu l a r ly in use a t sa id Union Avenue Bank of 

Commerce; t h a t there was no agreement wi th customers except the r e c i t a -

t i ons contained on the deposi t s l i p ; tha t the Union Avenue Bank of 

Commerce i s a member of the Kansas City Clearing House Associa t ion , but 

i s not a member of the Federal Reserve System. 

Defendant introduced Regulation J of the Rules and Regula-

t i ons adopted f o r , and used by, Federal Reserve Banks, and a general 

l e t t e r from the Federal Reserve Bank showing the manner and method of 
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handling items f o r c o l l e c t i o n , the per t inen t p a r t s of which, i f necessary, 

w i l l be mentioned in the course of the opinion. 

The defendan t ' s a s s i s t a n t cashier t e s t i f i e d tha t the 

general l e t t e r and Regulation J were in force throughout the year 1925; 

tha t the F i r s t S ta te Bank of Cunningham was not a member of the Federal 

He serve Bank of Kansas City but was a bank from which defendant co l -

l ec t ed checks; t ha t i t has been the custom f o r many years when checks 

of any nature were received f o r co l l ec t ion to send the same to the 

bank on which they are drawn or another agent in the same town, and 

accept in payment a d r a f t e i t h e r on Kansas City or some other reserve 

c i t y ; tha t remit tances were seldom made in cash; t ha t the c a s h i e r ' s 

ohedk f o r $3180.00 was received by defendant f o r co l l ec t ion on August 

25; that defendant did not receive the item from the Commerce Trust 

Company but d id receive i t from defendant ' s Oklahoma City branch; tha t 

four days are requi red to c o l l e c t items a t Cunningham, which i s the 

shor t e s t poss ib le schedule; t ha t defendant received a d r a f t from the 

Cunningham Bank which included the item in quest ion and endeavored to 

c o l l e c t the d r a f t from August 31 u n t i l about the 2nd or 3rd of Septem-

ber , when the Cunningham Bank closed; tha t when the d r a f t was dishon-

ored defendant n o t i f i e d the Cunningham Bank and requested t h a t i t 

deposi t s u f f i c i e n t funds with the Federal Trust Company to cover the 

d r a f t ; tha t such request was by 'phone and by wire; t ha t the d r a f t was 

presented d a i l y , sometimes two or three times a day, to the Federal 

Trust Company; t ha t he never made demand of the Cunningham Bank f o r 

the cash; tha t a t the time the $3180,00 check was sent to Cunningham, 

Kansas, o ther items were included, the t o t a l of which i s $8564.78, a l l 
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of which were drawn upon or payable by the Cunningham Bank; tha t a 

record of the sa id other items was not kept by defendant; t h a t i t was 

the custom to send an item f o r co l l ec t ion d i r e c t to the debtor ; tha t 

he considered the regula t ion covered tha t s u b j e c t . Several o ther w i t -

nesses t e s t i f i e d tha t i t was the custom in banking c i r c l e s to send 

checks d i r e c t to a bank owing the same and to not demand a remittance 

in cash. 

The f i r s t question to be decided i s whether the court erred 

in overru l ing de fendan t ' s demurrer the ground of which was, and i s , 

tha t the p e t i t i o n wholly f a i l s to s t a t e any cause of a c t i o n . I f the p e t i -

t ion i s j u s t l y open to tha t charge, then the de fec t i s not one which 

i s waived by answering over, as p l a i n t i f f so ea rnes t ly contends. Such 

de fec t in a p e t i t i o n i s one tha t follows i t throughout the case, even 

a f t e r ve rd i c t and on up in to the appe l la te court where i t can s t i l l be 

a s se r t ed with fo rce and e f f e c t , and tha t too even though no demurrer 

has been f i l e d . Hoffman v . McCracken, 158 Mo. 337; Welch v . Diehle 

E s t a t e , 278 S.W. 1057. I f n e i t h e r pa r ty r a i s e s the p o i n t , i t i s the 

duty of the a p p e l l a t e court to r a i s e i t sua Bronte. Greer, Admr. v* 

S t . Louis I ron Mountain e t c . B. Co., 173 Mo. App, 276, And i f the 

p e t i t i o n i s in such condi t ion, the court cannot look to averments in 

the answer to determine i t s s u f f i c i e n c y ; the p e t i t i o n must s tand on 

i t s own f o o t , and i t s s u f f i c i e n c y be determined by i t s own averments. 

Linn County Bank v . Mary L, C l i f t o n , 263 Mo. 200. I t may, perhaps , 

not be s t r i c t l y accura te to say tha t where the p e t i t i o n s t a t e s no 

cause of ac t ion the demurrer t he re to i s not waived by answering over. 

What i s meant i s t h a t the f a t a l de fec t and the po in t made t he re in are 
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not waived by the answer, "but i f the point i s made and r e l i e d on in 

the appe l l a t e court such poin t i s s t i l l e f f e c t u a l . 

Let us see, t he re fo re , whether the p e t i t i o n i s so f a t a l l y 

de fec t ive as to s t a t e no cause of ac t ion . 

The charge or charges of negligence the re in a re s ta ted as 

fol lows: 

1 . That defendant "care less ly and neg l igen t ly forwarded 

the same ( sa id c a s h i e r ' s check) d i r e c t to the F i r s t Sta te Bank of Cun-

ningham. Kansas. f o r co l l ec t ion and payment", on rece ip t of which, said 

"bank stamped said check paid and issued i t s d r a f t in payment t he re fo r 

drawn on the Federal Trust Company of Kansas City, Missouri , and forwarded 

same to the defendant ; 

2 , That t h e r e a f t e r defendant "ca re less ly and neg l igen t ly 

accepted sa id d r a f t from the F i r s t Sta te Bank of Cunningham, Kansas, in 

payment of sa id c a s h i e r ' s check," 

We have searched the p e t i t i o n c a r e f u l l y , and f a i l to f i n d 

any other a l l e g a t i o n s wherein a re a l leged any o ther a c t or a c t s of 

negligence which, even "by the most l i b e r a l const ruct ion author ized by 

Section 801, B„S, Mo, 1919, can be to r tu red into an a l l e g a t i o n or a l l e -

ga t ions of any o ther grounds of negligence as a cause of a c t i o n . 

The f i r s t ground of negligence above s t a t e d , namely, the 

sending of the check d i r e c t to the bank on which i t was drawn, was an 

e f f e c t i v e charge of negligence up to a c e r t a i n t ime, American Exchange 

e t c . Bank v . Metropoli tan Na t l . Bank, 71 Mo. App. 451; Maronde v . 

Vollenweider, 279 S.W. 774. But ever since the enactment, on May 

30, 1919, of Sec. 10159d, Laws 1919, p . 606, now Sec. 2821, B.S. Mo, 
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1929, au thor iz ing "any t ank rece iv ing any check drawn upon or payable 

a t any other bank in another c i t y or town whether wi th in or without 

t h i s s t a t e , to forward such instrument f o r co l l ec t i on d i r e c t l y to the 

bank on which i t i s drawn, and the f a i l u r e of such payer bank because 

of i t s insolvency or other d e f a u l t to account f o r the proceeds thereof 

s h a l l not render the forwarding bank l i a b l e t h e r e f o r , provided such 

forwarding bank s h a l l have used due d i l igence in other r e s p e c t s " , e t c . , 

removes a l l t a i n t of negligence from said ac t ion in sending the check 

d i r e c t , except where due d i l igence has not been used. Said sec t ion 

i s not mentioned in Maronde v . Vollenweider, supra, and presumably the 

c o u r t ' s a t t e n t i o n was not ca l l ed to said Sect ion, f o r i t was in force 

a t the time of the a c t s involved the re in , t o -wi t , 1921. The necessary 

e f f e c t of t h i s s t a t u t e i s to au thor ize the forwarding bank to accept 

a d r a f t of the drawee or paying bank in remi t tance . The s t a t u t e not 

only au thor izes d i r e c t sending, but i t exempts the forwarding bank 

from l i a b i l i t y , i f the drawee or paying bank f a i l s to account f o r the 

proceeds on account of insolvency or other d e f a u l t . We have not been 

able to f i n d any case in t h i s s t a t e where sa id sec t ion has been con-

s t rued or given e f f e c t , but s imi l a r s t a t u t e s have been before the 

cour ts of o ther s t a t e s and have been given con t ro l l i ng e f f e c t . See 

Dudley v . Phenix-Gerard Bank, 114 So. 118; Federal Land Bank v . Bar-

row, 127 S.E. 3; Quails v . Farmers e t c . Bank, 149 S.E. 546; Hicks Co. 

Lrd. v . Federal Reserve Bank, 296 S.W. 46; Adams. County v . Meadow 

Valley Bank, 277 Pac . 575, 578. Since the p e t i t i o n charges no n e g l i -

gence other than the two grounds above s t a t e d , i t i s c l ea r t h a t i t 

s t a t e s no cause of a c t i o n . 
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But p l a i n t i f f says that the p e t i t i o n charges t h a t defendant 

"had no a u t h o r i t y from t h i s p l a i n t i f f to * * * accept from the F i r s t 

State Bank of Cunningham, the drawer the reof , a d r a f t on the Federal 

Trust Company of Kansas City or anything e l se except l awfu l money of 

the United S ta t e s i,n payment the reo f ; tha t i t was the duty of sa id 

defendant in c o l l e c t i n g sa id c a s h i e r ' s check to receive and accept from 

the F i r s t S ta te Bank of Cunningham, Kansas, only lawful money of 

the United S ta t e s in payment thereof and in sending said cashier*s 

check d i r e c t * * * and in accept ing said d r a f t * * ^defendant ac ted 

in a ca re le s s and negl igent manner and f a i l e d to use due d i l igence in 

the co l l ec t ion of sa id check", and t h a t the Cunningham Bank, a t a l l 

times from August 21, 1925, to September 3, 1925, had money and a v a i l -

able cash items s u f f i c i e n t to pay said c a s h i e r ' s check, and the de-

fendant "by the exerc ise of due d i l igence could have co l l ec ted the same 

in cash . " And from these , p l a i n t i f f argues t h a t they are a l so grounds 

of negligence on which recovery i s sought and in which the negligence 

cons i s t s of delay in sending the check. But i t i s manifes t t h a t these 

so -ca l l ed other grounds do not extend f u r t h e r , nor include any negligence 

o the r , than t h a t contained in the two grounds he re to fo re considered and 

found to "be i n s u f f i c i e n t under the S ta tu t e , Sec. 2821. The charge t h a t 

the defendant " f a i l e d to use due d i l igence in the c o l l e c t i o n of sa id 

check" i s connected with and r e l a t e s to the preceding words "in sending 

sa id c a s h i e r ' s check d i r e c t to sa id * * * F i r s t S ta te Bank of Cunningham 

* * * and accept ing sa id d r a f t in payment t h e r e o f . " The charge tha t 

the "defendant by the exerc ise of due d i l igence" could have co l l ec t ed 

the same in cash should "be read in connection with the charge t h a t 
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defendant was requi red to c o l l e c t in cash and in connection wi th the 

immediately preceding a l l e g a t i o n tha t the Cunningham Bank had s u f f i c i e n t 

cash on hand to pay the c a s h i e r ' s check in cash, and the whole means, i f 

i t means anything, t ha t the check could have been co l l ec ted in cash, and 

the reason i t was not so co l l ec ted was because defendant accepted a 

d r a f t ins tead and made no demand f o r cash . Or in other words, the 

a l l e g a t i o n i s t ha t the Cunningham Bank had cash to pay the check, and then 

i t i s at tempted to be said t h a t i f cash had been demanded in p resen t ing 

i t , a s p l a i n t i f f says was requi red , the c a s h i e r ' s check would have 

been paid in cash . There i s nothing said in the p e t i t i o n about delay 

in sending the check, and hence the negligence and lack of due d i l igence 

can r e f e r only to what the p l a i n t i f f spec i f i ed as negligence, namely, the 

sending of the check d i r e c t and the acceptance of a d r a f t ins tead of cash. 

I f these so - ca l l ed other a l l e g a t i o n s were intended to r e f e r to other a c t s 

of negligence such other negl igent ac t s are nowhere s t a t e d and, t he re fo re , 

the said o ther a l l e g a t i o n s a re mere l ega l conclusions only, wi th no 

statement of i s suab le f a c t s , e i t h e r t r aversab le or demurrable, and a re 

to be t r e a t e d as no statement a t a l l . Mallinckrodt Chemical Works v . 

Memnich, 169 Mo. 388, 397. This w i l l i n s t a n t l y and c l e a r l y appear, i f , 

on the theory tha t these so -ca l l ed other a l l e g a t i o n s r e f e r to other 

a c t s of negl igence, we ask the quest ions, "In what way did the defendant 

' a c t in a c a r e l e s s and negl igent manner'?", and "In what way d id the 

defendant ' f a i l to use due d i l igence in the c o l l e c t i o n of sa id check '?" 

There i s no answer to these , except those already s t a t e d , namely, t h a t 

the check was sent d i r e c t and a d r a f t was accepted ins tead of cash. The 

mat te r now being considered f i n d s ample support in the fo l lowing au thor -
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i t i e s , in addi t ion to the Mallinckrodt case, supra, to-wi t : Sidway v. 

Missouri Land e t c . Co., 163 Mo. 342, 373-4; Lewis v. James McMahon Co., 

307 Mo. 552, 567; S ta t e ex r e l . v. Burney, 23 S. W. (2nd) 117; Gibson v. 

Chicago Great Western R. Co., 225 Mo. 473; S ta t e ex r e l . v. Lee, 288 

Mo. 679; S ta te ex r e l . v. Dick Bros. e t c . Co., 270 Mo. 100. 

Moreover, i f these so-ca l led other a l l e g a t i o n s could he 

regarded as a l l eg ing other grounds of negligence they would he only general 

charges and would not he allowed to supersede the two s p e c i f i c charges, 

f o r the l a t t e r must p r e v a i l over the former, and the p l a i n t i f f can r e -

cover, i f a t a l l , only on the s p e c i f i c charges. Weldhier v. Hannibal 

e t c . R. Co., 71 Mo. 514; Orcutt v. Century 3ldg. Co., 201 Mo. 424, 443; 

McCullough v. Powell Lumber Co., 205 Mo. App. 15, 23. 

2Tor was p l a i n t i f f ' s p e t i t i o n aided "by defendant ' s answer. 

Indeed, t h i s i s not a case wherein the defec t of the n e t i t i o n can be 

aided by the answer, any more than i t could be aided by a r ep ly . The case 

of P r i e s s v. St. Louis Co., 231 Mo. 332, 339, c i t e d by p l a i n t i f f to 

support i t s claim of a ider by answer, was where the p e t i t i o n was de fec t ive 

in not s t a t i n g tha t the contract sued on was in wr i t ing , but the answer 

a l leged tha t i t was, so of course the p e t i t i o n was r e l i eved of the con-

sequences of tha t omission. The same i s t rue of Rickets v. Hurt, 150 Mo. 

34, f o r there the p e t i t i o n , in s u i t on a bond guaranteeing perform-

ance of a cont rac t by defendant, f a i l e d to a l l ege performance or an 

o f f e r to perform on p l a i n t i f f ' s p a r t , which the answer suppl ied. As v:e 

understand the doc t r ine of a ider by answer, i t app l ies only in those 

c a s e s where t h e p l a i n t i f f has s t a t ed f a c t s upon which a r i g h t of recov-

e r y i s B a s e d and some mater ia l a l l e g a t i o n i s omitted which t he answer 

suppl ies ; but the answer can never s u p p l y the statement of the cause of Digitized for FRASER 
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ac t ion i t s e l f . 49 C. J . , p . 863, Sec. 1273 (4); Spurdie v. Hyde, 247 

Mo. 32; Coulter v. Coulter , 124 Mo. Apn. 149. But in the case a t bar , 

the 'oe t i t ion , ou t s ide of the so-ca l led cause of ac t ion based on the two 

a l leged grounds of negligence which Sec. 2821 has inva l ida ted , f a i l e d 

to a l l ege any cause of ac t ion whatever based on negl igent delay, and t h i s 

the answer did not a id , nor i s i t seen how i t could do so. The p a r t 

of the answer, r e l i e d upon by p l a i n t i f f as a id ing the p e t i t i o n in s t a t i n g 

a cause of ac t ion on any add i t iona l ground of negligence, i s the c lause 

saying tha t " i n due course of business and without any negligence or 

de fau l t on i t s p a r t , but in accordance with the a fo r e sa id r u l e s and 

r egu la t ions author ized by law, i t promptly forwarded said c a s h i e r ' s check 

to the sa id F i r s t S ta te Bank of Cunningham f o r co l l ec t ion and remittance" 

e tc . The above quoted p a r t of the answer shows on i t s face tha t i t was 

deal ing with the a l leged negligence in sending the check d i r e c t and in 

accept ing a d r a f t ins tead of demanding cash. The answer quoted i s not 

. made in defense of any ground or grounds of negligence other than the two 

charged in the p e t i t i o n . Moreover, i f by any s t r a ined or harsh construc-

t ion , i t should be deemed to be in answer to any such other ground of 

negligence, i t does not se t out nor contain any of the " cons t i t u t i ve" 

indispensable elements of a cause of act ion based on delay. Hence, i f 

the answer be r e l i e f on as a id ing the p e t i t i o n , we have a p e t i t i o n a l l eg ing 

in support of such cause of ac t i on , mere conclusions of law, and an answer, 

a id ing the p e t i t i o n in that regard , by a s s e r t i n g other mere conclusions 

of law, a remarkable s i t u a t i o n indeed; For, in that s i t u a t i o n , we would 

have a case in which, although there was a p e t i t i o n and an answer, no 

i s sue of f ac t could poss ib ly a r i s e . In addi t ion to a l l tha t i s sa id in 
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the foregoing, the judgment herein cannot be allowed to stand f o r the 

fol lowing reasons : -

1. No i ssue as to delay, e i t h e r negl igent or otherwise, 

in forwarding the c a s h i e r ' s check was r a i s ed by the p leadings . The p e t i -

t ion did not a l l e g e any as a ground of recovery, and the answer of 

defendant, so f a r from admit t ing any delay, a s se r t ed tha t -

"2. This defendant admits and avers t ha t upon or 
about August 25, 1925, i t received from the Commerce 
Trust Company of Kansas City the check mentioned in p l a i n -
t i f f ' s p e t i t i o n , and t h a t thereupon i t forwarded the same 
to the F i r s t S ta te Bank of Cunningham, Kansas, f o r co l l ec -
t ion and remit tance; e t c . " 

The rep ly did not t r ave r se any of these a l l e g a t i o n s of 

the answer. Indeed the rep ly did not t r ave r se anything in paragraphs 1, 

2 and 3, and as w i l l be seen by an inspect ion of the rep ly shown he re in -

above. P l a i n l y the above a l l e g a t i o n s of the answer were not considered 

mater ia l a l l e g a t i o n s , otherwise they would have been denied. But, i f 

they were ma te r i a l , then the matter i s governed by the r u l e s t a t e d 

in S ta t e ex r e l . v. Montgomery, 291 S. W. 472, 1. c. 474, where i t i s 

sa id -

"every p leading i s taken to confess such t r aversab le 
mat te rs a l leged on the other s ide as i t does not 
t r ave r se . Perry on Common-Law Pleading, 281; Carl & Hardwicke 
v. Mann, 4 Mo. 273; Section 2059 R. S. Mo. 1919." 
(Mow Sec. 1611 E. S. Mo. 1929 ) 

The a fo resa id Section 2059 in the above quotat ion r e f e r s , 

of course, to proceedings in p roh ib i t i on , and provides tha t the proceed-

ings t he re in " sha l l conform to the code of c i v i l p r a c t i c e " . And, in 

that code, Sec. 932 B. S. Mo. 1929, provides that -

"An issue of f a c t a r i s e s : F i r s t , upon a mate r ia l 
a l l e g a t i o n in the p e t i t i o n controverted by the answer; or 
second, upon new matter in the answer controverted by the 
r ep ly ; " e t c . 
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So t h a t , c l e a r l y , "negligence on account of delay in f o r -

warding the check1' was hot in issue a t the t r i a l ; And; even though i t 

could be sa id tha t the evidence showed delay in sending the check yet the 

judgment herein cannot stand or be preserved on that ground f o r p l a i n -

t i f f ' s r i g h t of recovery here in i s l imi ted to the issues presen ted and 

must be determined thereby, and not from such evidence. Daniel v. 

Pryor , 227 S. W. 102, 105; Mark v. Williams Cooperage Co., 204 Mo. 242; 

S ta te ex r e l . v. S l l i s o n , 176 S. W. 11, 13; Zasemourich v. American 

Mfg. Co., 213 S. rr. 799, 802-3. 

Again, the p e t i t i o n , showing on i t s f ace by i t s own a f f i r -

mative a l l e g a t i o n s tha t no charge i s made of negligence in delay in f o r -

warding sa id check, or that delay in forwarding i t caused the l o s s , and 

sa id p e t i t i o n f a i l i n g to se t out any c o n s t i t u t i v e f a c t s to support a 

va l id judgment based on tha t ground, i t ( the p e t i t i o n ) cannot be aided 

in that r espec t by ve rd i c t . Shaver v. Mercanti le e tc . Ins . Co., 79 Mo. 

App. 420, 425; ? a l r a t h v. Crary, 222 S. W., 895, 896; Hart v. Harrison 

Wire Co., 91 Mo. 414, 420. 

The s t i p u l a t i o n or agreed statement of f a c t s cannot be 

regarded as admit t ing negligence not charged in the p e t i t i o n , but as 

being drawn in view of the two charges of negligence, namely, forward-

ing the check d i r e c t to the debtor and accept ing a d r a f t ins tead of cash. 

While the s t i p u l a t i o n may be subject to the cons t ruc t ion tha t defendant 

admits r ece iv ing the check on the 22nd but did not forward i t u n t i l the 

25th, thereby c rea t ing a delay of three days, yet i t wi l l be seen, from 

the s t i p u l a t i o n i t s e l f , tha t i t does not a f f i r m a t i v e l y so s t a t e . Para-

graph 9 of the agreed s t i p u l a t i o n , or agreed statement of f a c t s , says 
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tha t on August 22iid, the Commerce Trust Company endorsed the check ( i n the 

manner the re in s e t out) and then concludes by saying "and de l ivered the 

same to the Federal Reserve Bank of Kansas City f o r c o l l e c t i o n . " Para-

graph 10, immediately fol lowing, says "That on August 25, 1925, defendant 

Federal Reserve Bank of Kansas City endorsed sa id check as fo l lows ( s e t t i n g 

out the manner of so endorsing i t ) and thereupon i t forwarded the same to 

the F i r s t S ta te Bank of Cunningham, Kansas, f o r co l l ec t ion and remit tance." 

So tha t paragraph 10 says that the endorsement was made August 25 and 

thereupon the check was forwarded; but no such statement i s contained in 

paragraph 9 showing when the Commerce Trust Company de l ivered the check to 

the defendant. The s t i p u l a t i o n also provided tha t " e i t h e r p a r t y may in t ro -

duce add i t iona l f a c t s in the case". And i t was doubtless in pursuance 

of t h i s t ha t wi tness , Tyner, t e s t i f i e d , without ob jec t ion , t h a t the Federal 

Reserve Bank received the check from an Oklahoma Bank, and i n d i r e c t l y 

from the Commerce Trust Company, on August 25th, 1925; and then when 

p l a i n t i f f ' s counsel, cross-examining, r e f e r r e d to t h e s t i p u l a t i o n as 

saying the defendant received the check d i r ec t from the Commerce Trust 

Company, de fendan t ' s counsel remarked "On the 25th", which statement 

was not controver ted or objec ted to in any way; and l a t e r , the witness 

went on to s t a t e tha t i t took a t l e a s t 4 days f o r the check to go from 

Kansas City to Cunningham. (The d r a f t in payment of sa id check was sent 

or accepted on August 30th . ) There was no testimony of any witness contro-

ve r t ing tha t of Tyner tha t the check was received by defendant on the 

25th, and no evidence to controver t i t , unless the s t i p u l a t i o n as to 

agreed f a c t s be construed as saying i t was on the 22nd. So t h a t there 

i s no evidence to support the judgment based on negligent delay from the 

22nd to the 25th in forwarding the check to the Cunningham Bank. 
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I t i s manifest on the f ace of the record t h a t the case 

was not t r i e d on any theory of negl igent delay i n forwarding sa id check, 

but only on the two s p e c i f i c ac t s of negligence here inbefore se t out and 

d iscussed. In other words, negligent delay was not l i t i g a t e d , and hence 

we a r e not i n a p o s i t i o n to pass on the question whether such delay , i f 

any be e s t ab l i shed , was the cause, or the proximate cause, of the l o s s . 

I t would seem tha t Section 2821 R.S. Mo. 1929, not only 

expressly author ized defendant to send the c a s h i e r ' s check d i r e c t to the 

Cunningham Bank, bu t , by exempting defendant from a l l damage caused by 

the f a i l u r e of the l a t t e r to account f o r the proceeds, neces sa r i ly author-

ized defendant to accept a d r a f t ins tead of cash without l i a b i l i t y f o r so 

doing. Besides , t he check was de l ivered to and accepted by defendant f o r 

forwarding and c o l l e c t i o n under and pursuant to the r u l e s and regu la t ions 

governing Federal Reserve. Banks, and these not only au thor ize sa id defendant 

bank to rece ive checks to be forwarded f o r co l l ec t ion and to send them to the 

payer bank d i r e c t , but a l s o to accept d r a f t s i n payment t h e r e o f . These 

Rules and Regulat ions , made by the Federal Reserve Board and by Federal 

Reserve Banks, a r e author ized by law, i . e . , by Acts of Congress, and, 

i n ac t ing as c l ea r ing houses, as i n t h i s case, they ( sa id Rules and 

Regulations) f i x the terms which determine the r i g h t s of Federal Reserve 

B»nks; and a l l p a r t i e s a r e to be considered as having dea l t with each 

other i n such mat ters under and pursuant t o such terms. Ear ly v . Federal 

Reserve Bank of Richmond, 261 U.S. 84) 50 Sup. Ct. 235. In the discharge 

of t h e i r "dut ies with respect to c o l l e c t i o n of checks deposi ted with them 

and with respect to performing the func t ions of a c l ea r i ng house the 

severa l rese rve banks a r e empowered to adopt any reasonable measure de~ Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



c 4 6 6 

X-7172 

- 2 2 -

sjgned to accomplish these purposes. To tha t end a Federal reserve "bank 

may send checks to the drawee bank d i r e c t l y f o r remit tance through the 

mails of co l l ec t ions without cost of exchange. I f the drawee hank r e f u s e s 

to remit without deduction of the cost of exchange, i t i s i n the power of 

the several Federal r e se rve "banks to employ any proper i n s t rumen ta l i t y 

or agency to' c o l l e c t the checks from the drawee bank and i t may l eg i t ima te -

ly pay the necessary cost of t h i s service . ! ' American Bank & Tr . Co. v . 

Federal Reserve Bank of A t l an ta , 280 Fed. 940, I . e . 941-2. ( I t a l i c s ours) 

In Hirning v . Federal Reserve Bank, 42 Fed. (2d) 925, I . e . 926, i t was 

held tha t the Reserve Bank was a mere agent i n forwarding the checks, 

and "under the r u l e s which governed i t s operations , i t had the au tho r i ty 

to send the checks to the Brookings (debtor) Bank f o r c o l l e c t i o n and 

take d r a f t s which were sent i n payment t h e r e f o r . " ( i t a l i c s ou r s . ) See 

a l so Chicago, M. & S t . P. By. Co. v . Federal Reserve Bank of San Fran-

c i sco , 260 Pac. 262; Fergus County v . Federal Reserve Bank of Minneapolis, 

244 Pac. 883; Transcont inenta l Oil Co. v . Federal Reserve Bank, 214. N.W. 

918. Al l the evidence i n the case a t bar shows tha t such was, and i s , 

the p r a c t i c e of the Federal Reserve Banks i n performing t h e i r func t ions 

i n such mat ters as those involved i n t h i s case. The rese rve bank acted 

only as the agent of the p l a i n t i f f i n rece iv ing sa id c a s h i e r ' s check and 

i n forwarding i t f o r c o l l e c t i o n . And p l a i n t i f f , i n p u t t i n g i t s check i n 

such channels , did so under the con t rac t , or terms and condi t ions , govern-

ing these banks. I t i s only on the theory of such agency tha t an ac t ion 

of t h i s kind can be maintained. Since t he agency cont rac t i s the founda-

t i on of any cause of a c t i o n p l a i n t i f f may have, i t must accept such con-

t r a c t as i t e x i s t s and i n t o t o . I t cannot accept p a r t s thereof and r e j e c t 
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other p a r t s as not wi th in the au tho r i ty of the agent . Shinn v . Guy ton & 

Harrington Mule Co., 109 Mo. App. 557. P l a i n t i f f i s bound to know the 

terms upon which defendant could or would accept such employment or 

agency, and t he r e fo r e must he held to have consented and agreed tha t not 

only the check might be sent d i r e c t l y to the Cunningham Bank f o r co l l ec t ion 

but a l so t h a t the sa id Bank might remit by d r a f t . Transcont inenta l Oil 

Co. v . Federal Reserve Bank of Minneapolis, supra. 

I t fol lows from what has been sa id he re in t h a t the p e t i t i o n 

s t a t e s no cause of a c t i o n . Hence the judgment must be reversed and the 

cause remanded. I t i s so ordered. A l l concur. While i t i s t r u e , the 

holding here in tha t i t i s not negligence to send a check f o r c o l l e c t i o n 

d i r ec t t o the debtor because of Sec. 2821, U.S. Mo. 1929, i s not the 

holding i n the dec is ion of the Spr ingf ie ld Court of Appeals i n Maronde v . 

Vollenweider, 279 S.W. 774, s t i l l we do not deem our dec is ion he re in to 

be s t r i c t l y i n c o n f l i c t with the Spr ingf ie ld Court, f o r t h a t dec is ion 

was w r i t t e n without r e fe rence to sa id s t a t u t e as i t was not ca l l ed to 

the a t t e n t i o n o f , or considered by, sa id cour t . Since the s t a t u t e 

necessa r i ly con t ro l s i n the mat te r , i t i s c e r t a i n tha t the Spr ingf ie ld 

Court would not have ru l ed contrary to i t , had the s t a t u t e been invoked 

or no t iced . Therefore , we see no reason f o r c e r t i f y i n g and t r a n s f e r r i n g 

t h i s cause to the Supreme Court. 

Francis H. Trimble, P . J . 
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