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October 26, 1931. 

Mr. M. G. Wallace, Counsel, 
Federal Reserve Bank, 
Richmond, Virginia . 

My dear Mr. Wallace: 

Please accept my sincere apologies fo r not acknowledging 

more promptly your kind l e t t e r of July 9, 1931, t ransmit t ing 

foi; my information a copy of an opinion that you had given to 

Governor Seay with reference to the e f f e c t of the decision of 

the Circuit Court of Appeals in the case of Gamble v . Wimberly, 

44 Fed. (2nd) 329, on the r igh ts of Federal reserve banks 

against receivers of insolvent national banks. I have been 

l i t e r a l l y overwhelmed with work and th i s i s the f i r s t oppor-

tuni ty I have had to read your l e t t e r and the enclosures with 

care. 

I agree with your conclusion that the decision of the 

Circuit Court of Appeals i s wrong, because i t i s in conf l i c t 

with the decisions of the Supreme Court of the United S ta tes , 

and i t w i l l be advisable for one of the Federal reserve banks 

located in another c i r cu i t to attempt to take a t e s t case on 

th i s question to the Supreme Court of the United States when a 

favorable opportunity presents i t s e l f . I am therefore t rans -

mit t ing a copy of your l e t t e r and the enclosures there to and a 

copy of t h i s l e t t e r to Counsel for a l l Federal reserve banks fo r 

t h e i r information. 
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If any steps have "been taken, to obtain a review of the 

decision of the Circuit Court of Appeals by the Supreme 

Court of the United States , or i f there have been any fu r the r 

developments with respect to the p rac t i ca l appl icat ion of 

t h i s decision in the administration of the a f f a i r s of the 

insolvent nat ional "banks "by the Comptroller of the Currency, 

I should appreciate i t i f you would kindly advise me. 

With kindest personal regards and best wishes, I am, 

Cordially yours, 

Walter Wyatt, 
General Counsel. 
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FEDERAL RESERVE BAM 

OF RICHMOND 

July 9, 1931 

Federal Reserve Board, s 
Washington, D. C. 

Attention: Mr. Walter Wyatt, General Counsel. 

My dear Mr. Wyatt: 

I am enclosing you herewith a copy of an opinion that I have 
given to Mr. Seay, the Governor of th is tank, upon the subject of the 
decision of the Circuit Court of Appeals in t h i s c i rcu i t in the case of 
Gamble v. Wimberly. 

If the reasoning of the court in t h i s case i s car r ied to i t s 
logical conclusion i t wi l l probably involve considerable changes in the 
working arrangements which were agreed upon by Counsel for a l l Federal 
reserve "banks and representat ives of the Comptroller of the Currency at 
the jo in t conference held July 13th, 1925. You wi l l see from my opinion 
that I am incl ined to consider that the reasoning of t h i s case i s con-
t rary to the previous decisions of the Supreme Court, and I a t tach to my 
opinion a memorandum of the previous federa l decisions which were ci ted 
and re l i ed upon by the court in rendering the opinion in the case under 
discussion. 

I do not know jus t how f a r the o f f i c e of the Comptro" a* wi l l 
be disposed to extend the ru le la id down in t h i s case; but in ct bain 
correspondence which I have had with receivers i t seems that the Comp-
t r o l l e r may be disposed to consider that t h i s case necess i ta tes a material 
a l t e ra t ion in the pr inc ip les upon which h is o f f i c e has previously acted. 

You wi l l notice that the case holds only that dividends cease 
when col lect ions upon co l l a t e r a l and previous dividends equal to the a -
mount of the proven claim without i n t e r e s t . There has been no decision 
that the l i e n upon co l l a t e r a l ceases before in t e re s t has been paid, and 
the case of Morri l l v . National Bank of Jacksonville and other cases 
appear to be author i ty for the ru le that co l l a t e ra l secures in te res t as 
much as p r inc ipa l . Upon the other hand, i f the r ight to receive dividends 
ceases as soon as the pr incipal i s paid but the co l l a t e ra l then on hand 
may s t i l l be held for the i n t e r e s t , the decision r e su l t s in making a 
d i s t inc t ion where there i s no d i f fe rence , for i t means that co l l a t e r a l 
l iquidated before a dividend tends to reduce the amount of dividends 
paid to the c red i to r , but i f the credi tor does not l iqu ida te h is co l l a t e ra l 
u n t i l a f t e r the dividends he may get the f u l l dividends and then col lect 
accrued in t e r e s t out of the c o l l a t e r a l . 

In a proposed settlement which was submitted to me by a receiver 
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Mr. Walter Wyatt, 
Federal Reserve Board, 
Washington, D. C. - 3 - July 9, 1931 

I notice that the receiver had apparently assumed that a l l co l l a t e ra l and 
a l l payments received from makers of rediscounted notes should "be added 
together and when the Federal reserve hank had received from any source 
a sum equal to i t s or iginal claim without in te res t t h i s r igh t to dividends 
ceases. Payments made by makers are, of course, not made from assets of 
the insolvent bank*s es ta te and the ordinary ru le i s well established 
that a payment by a maker of a note i s f i r s t applicable to a reduction of 
accrued i n t e r e s t and afterwards to the reduction of the p r inc ipa l . I can 
see no reason why the f ac t that the endorser of a note becomes insolvent 
should a l t e r the ru le as to applicat ion of payments by the maker and I 
can see nothing in the decision of the Circuit Court of Appeals which 
shows that the court would of necessity adopt such a conclusion, although 
I admit that a l ine of reasoning similar to that which the court adopted 
with respect to the appl icat ion of the proceeds of co l l a t e r a l might well 
lead to the adoption of a similar ru le reversing the usual ru le concern-
ing the appl icat ion of payments made by pa r t i e s to the obl igat ion. 

The proposed settlement to which I alluded also appeared to 
have been prepared upon the theory that the proceeds of stock held by the 
insolvent bank in a Federal reserve bank would of necessi ty be applied 
jus t as money rea l ized from col la tera l* We, of course, have heretofore 
been so handling the surrender value of the stock because i t was a con-
venient way of keeping the account and did not a f f e c t the ul t imate r igh ts 
of the p a r t i e s . I t does not appear to me that i t necessari ly follows that 
the surrender value of the stock i s for a l l purposes analogous to co l l a t -
eral pledged, because the ac ts seem to contemplate that the surrender value 
of the stock shal l not be applied except in the f i n a l closing of the account * 
which would of necessi ty mean the payment of in te res t upon any past due 
obligation. 

I t has also been the prac t ice of the Comptroller's Office in 
closing the books of a f a i l ed bank before paying a f i n a l dividend to d i s -
t r ibu te the col lec t ions made upon co l l a t e ra l pro r a t a to each rediscount. 
This, of course, was immaterial as long as col lect ions made upon co l l a te ra l 
did not a f f e c t our r igh t to dividends u n t i l each note was paid in f u l l , but 
i f the d i s t r ibu t ion of the proceeds of co l l a t e ra l i s to a f f e c t the r igh ts 
of dividends on a par t i cu la r note, i t i s obvious that in some instances 
i t wi l l be much more advantageous to the Federal reserve banks to apply the 
proceeds of c o l l a t e r a l to some note upon which the makers have made no 
payments and upon which the balance due upon pr inc ipa l exceeds any dividend 
which wi l l be paid ra ther than to d i s t r i bu t e co l l a t e ra l upon cer ta in notes 
upon which large part payments have been made by makers, so that the payments 
from the makers plus the d i s t r ibu t ion of co l l a t e ra l wi l l exceed the p r inc i -
pal amount due on the note. I t seems to me that the holder of the co l l a t e ra l 
i s c lear ly en t i t l ed to apply i t upon any obligation selected by him and 
cannot be compelled to prorate i t among a l l obl igat ions. 

There may be other questions which wi l l a r i s e , and the above 
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Mr. Walter Wyatt, 
Federal Reserve Board, 
Washington, D. C. - 3 - July 9, 1931 

propositions represent only my ten ta t ive opinion. I have not as yet made 
a f u l l study of any of the questions other than the s ingle one considered 
in the case of Gamble v . Wimberly. I t occurred to me, however, tha t your 
o f f i ce and perhaps Counsel for the other Federal reserve "banks might be 
in teres ted in the probable e f f ec t of t h i s decision and I therefore send 
you a copy of my opinion of July 1st and the memorandum of cases. 

With kindest regards, I am, 

Very t ru ly yours, 

(S) 

M. G. Wallace, 
Counsel. 

MGW E 
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FEDERAL HE SERVE BAM OF RICHMOND 

Mr. George J . Seay, Governor. 

M. G. Wallace, Counsel. 

July 1, 1931 

Decision of the Case of Gamble 
v . Wimberly Relating to the Compu-
ta t ion of In te res t on Claims Against 
Insolvent Banks. 

My dear Mr, Seay: 

I wish to ca l l your a t ten t ion to an opinion in the case en t i t l ed 
Gamble v . Wimberly, decided "by the Circuit Court of Appeals for the Fourth 
Circuit October 21, 1930, and reported in 44 Federal Reporter (2nd) 329, 
which may necess i ta te some change in the computation of i n t e r e s t in our 
settlements with f a i l e d hanks upon claims for which we hold secur i ty . 

As you know, there are two d i s t inc t ru les adopted in d i f f e ren t 
ju r i sd ic t ions concerning the "basis upon which dividends should be paid to 
credi tors of an insolvent who hold securi ty for the i r debts . One ru le i s 
generally cal led the English chancery rule and under i t a credi tor proves 
a claim for the amount of h i s debt as i t existed at the time of bankruptcy 
or insolvency, making due allowance for i n t e r e s t accruing pr io r to in-
solvency or fo r rebate of i n t e re s t on claims not due. The credi tor then 
receives dividends on h is claim u n t i l the amount of dividends and the amount 
real ized from c o l l a t e r a l equal to the amount of the claim. 

The second ru l e i s commonly re fer red to as the bankruptcy rule and 
under i t a credi tor i s obliged to l iquidate his co l l a t e ra l and credi t the 
amount rea l ized from i t before proving a claim, or e lse to appraise his 
co l l a te ra l and credi t i t s estimated value. The credi tor then receives 
dividends only upon the net amount due a f t e r due allowance i s made fo r the 
value of the c o l l a t e r a l . 

There are cer ta in minor var ia t ions in the appl ica t ion of these 
rules so that i t i s of ten said that there are four d i s t i nc t ru l e s , but I 
mention them as two because the two d i s t inc t ru les present the only points 
of d i f ference with which we are concerned at th i s time. 

Some years ago at a conference between representat ives of the 
Comptroller of the Currency and representat ives of Federal reserve banks i t 
was generally agreed that the English chancery ru le was the proper ru le to 
apply in claims against insolvent national banks. This conclusion seemed 
to be in accordance with several decisions of the Supreme Court of the 
United Sta tes . You wi l l readi ly observe that in the appl icat ion of t h i s 
ru le at any time a f t e r insolvency a statement of the amount due on the 
preferred claim wi l l always involve two d i s t i nc t amounts. For the purpose 
of determining the amount of dividends payable the f ixed sum due as of the 
date of insolvency i s always the unchanging bas i s . To determine the en t i re 
amount due the credi tor in te res t must be accrued on the claim t o the date 
at which a settlement i s contemplated. The Supreme Court held that as 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



X-7004-Td 

FEDERAL RESERVE BANK OF RICHMOND 

July 1, 1931 
Decision of the Case of Gamble v, 

Mr. George J . Seay, Governor. Wimberly Relating to the Computation 
of In teres t on Claims Against Insolv-

M. G. Wallace, Counsel. ent Banks. 

long as the claim remained unpaid the credi tor was en t i t l ed to dividends 
on the or ig inal amount of the claim i r respec t ive of col lect ions on co l l a t e ra l 
u n t i l the claim was paid . 

We and representat ives of the Comptroller of the Currency have 
u n t i l now both assumed that the claim was not paid u n t i l the en t i re amount 
due the credi tor had "been received by him; that i s to say, that the creditor 
was en t i t l ed to t r e a t dividends merely as part payments and to credi t them 
along with rece ip ts from co l l a t e ra l u n t i l rece ip ts from "both sources applied 
as par t payment equalled to the amount of the claim and accrued i n t e r e s t . 

In the decision to which I allude the Circuit Court of Appeals 
has held that t h i s i s not t rue , but that when the credi tor has received 
from dividends and from the pr incipal or corpus of h i s co l l a t e r a l an amount 
equal to the proven claim the r ight to receive dividends ceases, or, put t ing 
the matter in a s l i g h t l y d i f f e r en t way, the court has held that rece ip ts 
froifl the corpus of co l l a t e r a l cannot be applied to accrued in t e re s t on the 
debt. 

The case to which I r e fe r arose as follows: The Commercial National 
Bank of Wilmington f a i l e d , owing to the F i rs t National Bank of Rocky Mount 
a note of $25,000.00 secured by cer ta in customers' notes of the Commercial 
National Bank of Wilmington. The F i r s t National Bank of Rocky Mount had on 
deposit in the Wilmington bank the sum of $3,402.90. After the f a i l u r e 
the F i r s t National Bank of Rocky Mount consolidated with another bank and 
the claim against the Commercial National Bank of Wilmington was t ransfer red 
to a l iquidat ing t r u s t ee . The t rus tee proved a claim upon the note and the 
deposit balance mentioned above and collected in the process of time from 
the co l l a t e ra l in h i s hands the sum of $23,331.30. Dividends were paid to 
the t rus tee aggregating $4,260.44. The t rus tee applied the proceeds from 
co l l a te ra l f i r s t to extinguish accrued in te res t on the note, fo r which i t 
was pledged, and the balance to reduce the pr incipal on the note and applied 
the dividends to reduce the p r inc ipa l . The accrued in t e r e s t amounted to 
$2,372.89. When the time for a f i n a l dividend came the t r u s t ee contended 
that there was due to him the sum of $3,184.05, which the f i n a l dividend 
would have been s u f f i c i e n t to pay in f u l l . The Receiver of the Wilmington 
bank contended that the amount due was only $311.16; that i s to say, that 
so f a r as the payment of dividends was concerned the claim was discharged 
when the payments received equalled to the dividend bas is and that accrued 
in t e re s t could not be taken into consideration. The D i s t r i c t Court sustained 
the contention of the t rus t ee and the case was taken to the Circuit Court 
of Appeals. Judge Coleman in the opinion ci ted above reversed the Di s t r i c t 
Court, s ta t ing the question as follows: 
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FEDERAL BESERVE BANK OF RICHMOND 

Ju ly 1, 1931 

Decision of the Case of Gamble 
Mr. George J . Seay, Governor. v . l imberly Relat ing to the Compu-

t a t i o n of In t e r e s t on Claims Against 
M. G. Wallace, Counsel. Insolvent Banks. 

- 3-

"Summarized, the question presented fo r our dec is ion i s 
whether a c red i to r of an insolvent nat ional "bank may he 
permit ted to apply co l lec t ions from c o l l a t e r a l secur i ty 
which he holds to the l iqu ida t ion of i n t e r e s t accruing upon 
h is claim subsequent to the "bank's insolvency, "before apply-
ing such co l lec t ions to the reduction of the p r inc ipa l of 
h i s claim." 

Af te r reviewing nearly a l l of the previous decis ions of the f ede ra l 
courts upon the subject thu opinion s t a t e s the conclusion of the court as 
fol lows: 

"Summarizing our conclusions, wo f i n d tha t whereas the judgment 
of the lower court was correct in so f a r as i t required the r e -
ceiver to pay dividends ra tab ly to the t r u s t e e based upon the 
l a t t e r ' s o r ig ina l claim, i t was never the less , in er ror i n permit-
t ing the t r u s t e e to apply col lec t ions from c o l l a t e r a l to the 
l i qu ida t ion of i n t e r e s t , as the t r u s t e e did and thereby increase 
the amount s t i l l unpaid, of h i s o r ig ina l claim by the amount of 
i n t e r e s t so l iqu ida ted . Although not required to do so, the 
t r u s t e e having in f a c t sold the c o l l a t e r a l , the t o t a l of a l l 
dividends paid and an t ic ipa ted being much l e s s than the f u l l 
amount of h i s claim, he should apply in f u r t h e r l i qu ida t ion 
the reo f , not merely the balance of the proceeds r ea l i z ed from 
the c o l l a t e r a l (as he has vo lun ta r i ly done), but the t o t a l amount 
of such proceeds loss only any i n t e r e s t and dividends that may 
have accrued upon the c o l l a t e r a l i t s e l f since the date of the 
Wilmington bank's insolvency." 

The opinion contains ce r t a in expressions from which i t might be 
argued tha t the court intended to hold tha t when the c red i to r had col lec ted 
an amount equal to the proven claim the en t i r e claim of the c red i to r was 
discharged and he would not only receive no f u r t h e r dividends, but would be 
compelled to surrender h is c o l l a t e r a l . Those expressions appear to a r i s e 
ch ie f ly from the f a c t tha t the Circuit Court of Appeals r e f e r s t o decisions 
of the Supreme Court of the United S ta tes , saying tha t the c red i to r i s 
e n t i t l e d to receive dividends u n t i l such dividends and the proceeds of the 
c o l l a t e r a l equal to the claim. I , myself, am incl ined to th ink tha t the 
Supreme Court of the United Sta tes intended to say tha t the c red i to r could 
receive dividends and hold the proceeds of c o l l a t e r a l u n t i l the en t i r e 
debt was discharged, and the Circuit Court of Appeals has i n r e a l i t y 
r e s t r i c t e d the e f f e c t of previous decisions of the Supreme Court. Therefore, 
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FEDERAL RESERVE BANK OF RICHMOND 

Mr. Goorgo J . Soay, Governor. 

M. G. Wallace, Counsel. 
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July 1, 1931. 

Decision of the Case of Gamble 
v . limberly Relating to the Compu-
ta t ion of In te res t on Claims 
Against Insolvent Banks. 

in my own opinion the decision of the Circuit Court of Appeals is probaby 
unsound, but since the ju r i sd i c t ion of the Circuit Court of Appeals of the 
Fourth Circuit includes a l l of the s ta tes of the F i f t h Federal Reserve 
D i s t r i c t , i t s decision must he accepted as law as f a r as we arc concerned 
u n t i l the question i s otherwise decided by the Supreme Court of the United 
States, and, as I say, the precise question has never "been considered by 
the Supreme Court of the United Sta tes . 

If t h i s decision means that our l i e n upon our c o l l a t e r a l ceases 
when we have received an amount equal to the claim as i t existed at the 
date of insolvency, the decision would be a most important one; but , as I 
say, while the reasoning of the court appears to point to such a conclusion, 
the court has not taken i t s reasoning to that extent , and I think that in 
a subsequent case the court would be f u l l y as l ike ly to modify or l imit 
i t s previous decision as i t would to carry the reasoning of that opinion 
f u r t h e r . 

I discussed t h i s case informally with representat ives of the 
Comptroller. They then informed mo that they did not intend to take the 
posi t ion that our l i e n upon our co l l a te ra l ceased before we had received 
payment of accrued i n t e r e s t , "but merely that no dividends would he paid to 
us a f t e r we had received an amount equal to the dividend basis and that 
thereaf te r we would be l e f t to our co l l a t e ra l to secure our accrued and 
accruing i n t e r e s t . This conclusion i s illogicaL because i t amounts in 
e f fec t to saying that the proceeds of co l l a t e ra l may be applied to accrued 
in te res t i f the proceeds .are received a f t e r the es ta te i s closed but may 
not he so applied i f received before the es ta te i s closed; but , as I s tated 
above, th i s seeming inconsistency i s apparently inherent in the d i s t inc t ion 
which the court made. 

While the statements of the representat ives of the Comptroller 
would not bind them in any way, as they were made in a merely informal 
discussion of the case and at a time Then nei ther they nor I had had an 
opportunity to study i t ca re fu l ly , I an inclined to think tha t they intend 
to adopt the pol icy outlined above, at l eas t u n t i l some fu r the r j u d i c i a l 
decision i s made. 

I t i s , of course, not necessary to say that t h i s opinion e f f e c t s 
a l l Federal reserve banks, as well as th i s bank, and i f , indeed, there i s 
any thought of challenging the soundness of the opinion, i t w i l l be be t t e r far 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



• 483 
X-7004-b 

FEDERAL RESERVE 1/OlK OF RICHMOND 

July 1, 1931 

Decision of the Case of 
Mr, George J . Seay, Governor. Gamble v. Wimberly Relating to 

the Computation of Interest on 
M. G. Wallace, Counsel. Claims Against Insolvent Banks. 

- 5 -

the question to "be ra ised by some other Federal reserve bank as i t would 
natural ly be easier to secure an opinion from the Circuit Court of Appeals 
of some other c i r cu i t d i f f e ren t from the opinion of the Circuit Court of 
Appeals of t h i s c i r cu i t than i t would be to induce the Circuit Court of 
Appeals of t h i s c i r cu i t to reverse i t s e l f . 

Accepting the opinion as the law for the time being, there arc t?o 
points under i t which we should considers F i r s t , while the court holds 
that the proceeds from the corpus of co l l a t e ra l may not be applied to 
in te res t accruing a f t e r insolvency, i t holds that i n t e re s t on co l l a t e ra l 
may be so appl ied . We should therefore keep any in te res t received on 
co l l a te ra l separate from the corpus or payments on pr inc ipa l or co l la te ra l 
and in a settlement with the receiver show only col lect ions on pr incipal 
or the corpus of c o l l a t e r a l . 

Second, in the case above quoted there was only one claim and 
consequently no doubt as to the application of c o l l a t e r a l . In most cases 
in which we are concerned there are many claims and the co l l a t e r a l i s 
held fo r a l l of the claims without d i s t inc t ion as to the pa r t i cu la r claim. 
In some correspondence that I have had with one receiver he i s inclined to 
the view that we are obliged to prorate co l l a t e r a l equally among a l l claims. 
I am inclined to think that we could apply co l l a t e ra l to any claim or claims 
which we pre fe r red , as wo do reserve balances, and so apply i t upon notes 
which no payments had been made by the makers, and upon which, therefore , 
the balance duo would exceed the dividends to be paid and the co l l a t e r a l 
to bo applied. 

I t i s probable that the ru le as adopted by the Circui t Court of 
Appeals wi l l not make any great d i f ference in our settlements as f a r as the 
amounts received are concerned as i t can operate only in those few cases 
in which a dividend would be su f f i c i en t with the appl icat ion of co l l a t e ra l 
to pay the amount for which we had proved a claim but not s u f f i c i e n t to pay 
the claim and accrued i n t e r e s t . 

Very t ru ly yours, 

M. G-. Wallace, 
Counsel. 

MGW R 
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MEMORANDUM UPON THE DEtilStOM* THE CIRCUIT COURT OF APPEALS 
FOR THE FOURTH CIRCUIT OCTOBER 21, 1930, DELIVERED IN 44 
FEDERAL REPORTER (2nd) 329. 

The court in the case ci ted holds in substance that a secured 
creditor of a nat ional tank may prove a claim for the present value of 
his debt determined at the time of insolvency and receive dividends on 
the amount so proven u n t i l the amount of dividends and the amount r e a l -
ized from the corpus of co l l a t e ra l held equal to the proven claim, at 
which time the r ight to receive fu r ther dividends ceases. The opinion 
does not decide whether or not the l i en upon the co l l a t e ra l simultan-
eously ceases, but i t i s expressly s tated that in te res t accruing upon 
secur i t ies held as co l l a t e r a l i s applicable in p a r t i a l payment of in -
te res t accruing upon the secured debt. In the course of i t s opinion 
the court c i t e s and r e l i e s upon the following previous decisions of 
federa l courts : 

Story v. Livingston, 
U. S. Sup. Ct, 1839, 13 Peters 359, 10 L. Ed. 200. 

This was a b i l l f i l e d for an accounting under Louisiana law 
against a defendant who seems to have been regarded as in a pos i t ion 
analogous to that of a mortgageein possession, and the opinion delivered 
by Jus t i ce Wayne holds, among other things, that rents on the mortgaged 
property are applicable to reduce as par t payments upon i n t e r e s t accru-
ing on the mortgage debt during s u i t . I t appeared, however, that the 
rents were more than su f f i c i en t to discharge the accrued i n t e r e s t and 
a portion of the ren ts were therefore applicable to the reduction of 
the p r inc ipa l . 

National Bank of the Commonwealth v. Mechanics National Bank, 
U. S. Sup. Ct. 1876, 94 U.S. 437, 24 L. Ed. 176. 

This case holds that depositors in national banks are en t i t l ed 
to in te res t from the date of suspension on claims proven. I t seems, 
however, that the asse ts were su f f i c i en t to pay a l l claims in f u l l . The 
opinion, however, quotes with approval Lord Mansfield in Robinson v. 
Bland, 2 Burr. 1087, as follows: 

"The in t e r e s t i s an accessory to the p r inc ipa l , and the p l a i n t i f f 
cannot bring a new action for any in t e r e s t grown due between the 
commencement of his act ion and the judgment in i t . I don' t lenow 
of any court in any country (and I have looked into the matter) 
which don' t carry i n t e r e s t down to the las t act by which the sum 
i s l iqu ida ted . " 

Cook County National Bank v. United Sta tes , 
U. S. Sup. Ct. 1882, 107 U. S. 445, 2 Sup. Ct. 561, 27 L. Ed. 534. 

This case involved the r ight of a nat ional bank to apply a surplus 
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from the sale of bonds to the payment of Government deposi ts . I t was 
held that the United States was not a preferred credi tor and the court 
does not appear to have considered with any par t i cu la r care any question 
involving i n t e r e s t . 

White v . Knox, 
U. S. Sup. Ct. 1884, 111 U. S. 784, 28 L. Ed. 603. 

This case holds that in te res t accruing a f t e r suspension cannot 
"be added to a claim against an insolvent national "bank for the purpose 
of determining the amount upon which dividends are payable. 

Armstrong v . American Exchange Bank, 
U. S. Sup. Ct. , 133 U. S. 433, 10 Sup. Ct. 450. 

The primary question in t h i s case was as to the v a l i d i t y of a 
d ra f t issued in an unlawful t ransact ion, hut the court held that d iv i -
dends which should have been paid to claimant hut were withheld during 
the l i t i g a t i o n should hear in te res t from the date that such dividends 
were paid to other credi tors as th i s was necessary to place the credi tor 
whose dividends had not been paid upon equality with other c red i to r s . 

Richmond & I . Construction Co. v . Richmond N. I . & B. Railway Co., 
Circuit Court of Appeals for Sixth Circui t , 68 Fed. 105, 34 L.R.A. 
625. 

This case was decided by Judges Taf t . Lurton and Sever ens, and 
held that i n t e r e s t on a l i en claim i s payable to the claimant before any-
thing i s payable to general credi tors or upon subsequent l i e n s . 

Murri l l v . National Bank of Jacksonvil le , 
U. S. Sup. Ct. Feb. 20, 1899, 173 U. S. 131, 19 Sup. Ct. 390, 
43 L. Ed. 640. 

The F i r s t National Bank of Paluka, F l a . , was indebted to National 
Bank of Jacksonvil le in the sum of $6,010.47 on sundry d r a f t s and in the 
sum of $10,093.34 upon a note for $10,000.00 and in t e re s t (probably to date 
of suspension). This note was secured by customers' notes of the Paluka 
bank aggregating $10,896*22. The F i r s t National Bank of Paluka was closed 
and a receiver appointed and the Jacksonville bank offered to prove a claim 
for the above amounts. The Comptroller of the Currency ruled that the a -
mount collected on c o l l a t e r a l must be credited before dividends were com-
puted. The court says in an opinion by Chief Jus t i ce Fuller (173 U. S. 
135) that there are four rules for computing dividends to c red i tors of 
insolvent e s t a t e s : 

"Rule 1. The credi tor desir ing to pa r t i c ipa t e in the fund i s r e -
quired f i r s t to exhaust h i s securi ty and credi t the proceeds on his 
claim, or to credi t i t s value upon his claim and prove for the balance; 
i t being optional with him to surrender his securi ty and prove for his 
f u l l claim. 
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"Rale 2. The credi tor can prove for the f u l l amount, "but shal l r e -
ceive dividends only on the amount due him at the time of d i s t r ibu-
t ion of the fund, that i s he i s required to credit on his claim, as 
proved, a l l sums received from Ms secur i ty , and may receive d iv i -
dends only on the "balance due him. 

"Rule 3. The credi tor shal l "be allowed to prove for and receive 
dividends upon, the amount due him at the time of proving or send-
ing in h is claim to the o f f i c i a l l iqu ida to r , being required to credit 
as payments a l l sums received from his securi ty pr ior there to . 

"Rule 4. The credi tor can prove for and receive dividends upon, 
the f u l l amount of h is claim, regardless of any sums received from 
his c o l l a t e r a l a f t e r tho t ransfer of the assets from the debtor in 

insolvency, provided ho shal l not reccivc more than the f u l l amount 
due him." 

The court adopts the fourth ru le , saying: (173 U.S. 141); 

"We think the co l l a t e r a l i s securi ty for the whole debt and every 
par t of i t , and i s to any balance that remains a f t e r payment from 
other sources as to the or iginal amount due". 

Jus t i ces White, Harlan and McKenna dissented, in an elaborate 
opinion by Jus t i c e White advocating the adoption of the f i r s t r u l e . Jus t ice 
Gray f i l e d a separate opinion sustaining the dissent but advancing somewhat 
d i f fe ren t grounds. 

Aldrich v. Chemical National Bank, U. S. Sup. Ct. March 5, 1900. 
176 U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 611. 

The Chemical National Bank discounted a c e r t i f i c a t e of deposit 
issued by F ide l i ty National Bank secured by cer ta in notes. The chief 
question was with respect to the va l i d i t y of the c e r t i f i c a t e , which was 
fraudulently issued by a Vice-President of the F ide l i ty National Bank for 
his own personal purposes. 

The court held the c e r t i f i c a t e enforceable. A claim was also 
made that the c e r t i f i c a t e should be credited with the sum of $25,000.00 
because the Chemical National Bank had released the endorser of a note for 
that amount held as co l l a t e r a l by f a i l i n g to give notice of dishonor. In 
an opinion by Mr. Ju s t i c e Harlan the court quotes with approval the opinion 
of the Circuit Court of Appeals for the Sixth Circuit decided by Judges 
Brown, Taft and Lurfcon, the opinion being wr i t ten by Judge Taft (59 Fed. 
372), as fol lows: 

"Our conclusion upon th i s main question in the case makes i t unneces-
sary for us to consider the other questions discussed by counsel, which 
were mater ial only in view of the pos i t ion taken by the court below on 
the issue j u s t considered. If the Chemical Bank should receive from 
dividends and col lect ions payment of debt pr incipal and in t e r e s t now 
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owing to i t by the Fidel i ty Bank- the question would a r i se whether 
i t could not properly be charged with the note for $25,000.00, 
which, through negligence, i t f a i l ed to co l lec t . I t i s quite 
c lear , however, that dividends declared and to be declared, to-
gether with a l l collections from co l la te ra l s including such as 
the note jus t re fer red to wi l l f a l l short of paying the $300,000.00 
and in te res t due the Chemical Bank on the original debt. The ques-
tion suggested, therefore , does not a r i s e on the f ac t s of the case." 

The opinion of the Circuit Court of Appeals also aff i rms the 
rule as to in te res t upon dividends which are not promptly paid. 

Sexton v. Dreyfus, 
U. S. Sup. Ct. Jan. 23, 1911, 219 U. S. 339, 31 Sup. Ct. 256, 55 L. 
Ed. 244. 

Secured creditors sold co l la te ra l sometime a f t e r bankruptcy and 
offered to prove claims a f t e r applying the proceeds of co l l a te ra l to ac-
crued in teres t and then to pr inc ipa l . I t was held that the proceeds of 
co l la te ra l must be applied to reduce the principal as the amount of the 
debt provable was determined at the time of bankruptcy, exccpt tho in teres t 
received on co l l a t e r a l a f t e r bankruptcy might be applied to reducc in teres t 
on pr incipal . In the opinion by Jus t ice Holmes i t i s said that the delay 
in se l l ing the co l l a te ra l benef i t ted the secured credi tors . There i s no 
discussion, as to the e f fec t of a f luc tuat ion in the value of the co l l a te ra l ; 
that i s to say, no discussion as to whether an enhancement in the value of 
the co l la te ra l a f t e r bankruptcy would be treated as income from col la tera l 
or merely as a part of the value of the corpus. This case arose from bank-
ruptcy proceeding and applies the bankruptcy ru le , although the court 
s ta tes that i t s conclusions f ind some support in the decisions applicable 
to the l iquidat ion of national banks. 

American Iron and Steel Mfg. Co. v. Seaboard Air Line By., 
U. S. Sup. Ct. April 6, 1914, 233 U. S. 263, 34 Sup. Ct. 502, 
58 L. Ed. 949. 

Dividends on a claim bearing in te res t should be paid on the amount 
of the debt with in te res t to the date on which the receiver was appointed, 
but in te res t i s payable to a l l creditors i f the es ta te i s s u f f i c i e n t . The 
claim under consideration was a claim for supplies and therefore by s ta tu te 
a preferred claim, but the es ta te was returned to the defendant railway 
company and apparently a l l creditors were paid in f u l l . 

Washington - Alaska Bank v. Dexter Horton Rational Bank, 
263 Fed. 304, C.C.A. 9th Feb. 24, 1920, 

Dexter Horton National Bank preferred a claim against the Washington-
Alaska Bank in insolvency proceedings. The las t mentioned bank had been 
organized under the laws of Nevada, but was authorized to engage in business 
and had engaged in business in Alaska. The claim was for $129,465.62, fo r 
which the Dexter Horton Bank held as security certain gold mining stock. 
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Dividends amounting to 50$ wdrd paid to other credi tors "but none to the 
Dexter Horton National Bank. Then the receiver and the Dexter Horton 
National Bank made an agreement s t ipu la t ing that $25,000.00 was to "be 
paid to the Dexter Horton National Bank on account of dividends and the 
Dexter Horton National Bank agreed not to s e l l the co l l a t e r a l "before 
December 1, 1912, and not before June 1, 1913, i f the balance due i t as 
dividends were paid. No fu r the r dividends were paid and the Dexter 
Horton National Bank in a foreclosure sui t in a s t a t e court sold the 
co l l a te ra l fo r $100,000.00, and a f t e r credi t ing th i s amount and the 
$25,000.00 received on account of dividends and adding i n t e r e s t (appar-
ently on the whole claim), presented a claim for $27,248.76 and f i l e d 
a sui t in the federa l court asking that the receiver be required to pay 
i t in f u l l . The lower court directed the receiver to pay the amount 
in f u l l . On appeal th i s was sustained in a decision by Judges Gilbert , 
ROBS and Hunt. The opinion deals chief ly with the app l i cab i l i t y of a 
s ta tu te in Nevada, under the laws of which s t a t e the insolvent bank was 
organized. This s t a tu t e was held inapplicable as the insolvent bank 
was authorized to do business and was doing business in Alaska, but Judge 
Ross dissented on t h i s point . The opinion r e s t s in some measure on the 
contract , but del ivering the opinion of the court Judge Gilbert says: 

"A pledge which secures an in teres t -bear ing debt secures the in te res t 
as much as the pr incipal of the debt ." 

This case would apparently be d i r ec t ly in conf l i c t with the case 
under consideration i f i t were not for the s t ipu la t ion made between the 
receiver and the secured credi tor before the co l l a t e ra l was sold, but 
the court does not apparently consider that the s t ipu la t ion did more than 
acknowledge r igh t s exis t ing under the federa l ru les when the s t ipu la t ion 
was made. 

Ohio Savings Bank and Trust Co. v . Willys Corporation, 
C.C.A. 2nd June 8, 1928, 8 Fed. (2nd) 463, 44 A.L.R. 1162. 

This case holds that i f an insolvent es ta te i s able to pay a l l 
claims in f u l l , including i n t e r e s t , dividends are to be credi ted as part 
payments on the claim, f i r s t applied to in te res t due when the dividends 
are paid and then to the reduction of p r inc ipa l . In other words, dividends 
are credited merely as par t payments by a solvent person would be credi ted. 

CONCLUSION 

The d i f f i c u l t y of the question involved in the case under considera-
t ion appears to l i e i n the f ac t that under the so-cal led English chancery 
rule re fe r red to in Murril l v . National Bank of Jacksonvil le as Rule 4, there 
are always two d i s t i n c t aspects to a secured c r ed i t o r ' s claim; one a provable 
amount determined as of the date of insolvency, the other the amount due with 
in te res t which would be payable in the absence of insolvency. 

The secured credi tor has also two d i s t inc t sources of payment, 
dividends reckoned always on the bas is of the provable claim and the proceeds 
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of co l l a t e ra l which i t seems under the decisions of the Supreme Court 
c i ted above are applicable e i ther to pr inc ipa l or i n t e r e s t . The ques-
t ion involved i s whether or not the claim of the secured credi tor i s 
discharged when he has received from his two sources a sum equal to 
the proven claim without the addition of in te res t or whether h i s claim 
i s not discharged u n t i l he has received from the two sources a sum 
equivalent to h is debt with i n t e r e s t , applying dividends and collect ions 
on co l l a t e r a l as par t payments upon th i s debt . 

There are three possible views: 

1. The secured creditor i s en t i t l ed to apply dividends and the 
proceeds of c o l l a t e r a l merely as par t payments and to receive dividends 
u n t i l h i s en t i r e debt i s discharged. 

2. That he i s en t i t l ed to receive dividends and the proceeds 
of co l l a t e ra l u n t i l the amount of the provable debt i s paid, at which time 
h is r igh ts to dividends cease but he continues to have a l i en upon co l l a t -
e ra l u n t i l the or ig inal debt and in te res t i s paid. 

3. That he can only receive dividends and apply the proceeds of 
co l la te ra l u n t i l an amount equal to the proven claim i s paid, a t which 
time his claim i s discharged and dividends cease and the c o l l a t e r a l must 
likewise be surrendered. 

The f i r s t view appears to me to be in accord with the previous 
decisions of the Supreme Court, as i n a l l of those decisions i t i s s tated 
that the credi tor has the r igh t to receive dividends u n t i l his debt i s 
paid and i t i s also s ta ted that in te res t i s an in tegra l par t of the debt. 
In no case does the Supreme Court suggest that the r ight to receive d iv i -
dends and the l i en upon the co l l a t e ra l do not end simultaneously. 

The Circuit Court of Appeals has adopted the second view. I have 
found no decision that appears to have discussed the exact d i s t i nc t ion 
made by the Circuit Court of Appeals as to the time at which dividends 
cease. There are expressions in the opinion of the Circuit Court of Appeals 
which tend to indica te that i t would follow i t s conclusions to the point of 
adopting the t h i rd view, for there i s no indicat ion in the opinion of the 
court t ha t , although the secured credi tor would receive no fu r the r d iv i -
dends, he s t i l l has a l i e n on the c o l l a t e r a l . To carry th i s l i ne of 
reasoning, however, to i t s logica l conclusion would "be in e f f e c t to deny 
the previous statements of the Supreme Court, saying that c o l l a t e r a l i s 
pledged for the en t i r e debt and i s not released u n t i l every part of the 
debt i s paid, and in e f fec t to declare that a credi tor holding a debt 
amply secured by co l l a t e r a l los t h i s r ight to charge i n t e r e s t i f the 
debtor became insolvent . 

On the other hand, to adhere to the second and intermediate view 
is to reach the somewhat s t a r t l i n g conclusion that the credi tor who se l l s 
his co l l a t e r a l before h i s dividend i s paid cannot hold the proceeds for 
i n t e re s t accruing up to the time of sales but i f he f i r s t receives dividends, 
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and a f t e r the insolvent es ta te i s closed he may apply the proceeds of 
co l l a te ra l to the payment of in te res t on the whole claim. 

While i t appears to me that to follow the reasoning of the Circuit 
Court of Appeals to i t s logical conclusion would resu l t in the adoption 
of the th i rd view i t also appears to me that to carry i t s reasoning to th i s 
logical conclusion would render se l f -evident the fac t that the reasoning 
of the Circuit Court of Appeals i s divergent from the reasoning of the 
Supreme Court in the cases c i t ed . I t therefore appears to me that the 
decision of the Circuit Court of Appeals i s unsound. 

For p rac t i ca l purposes the ru le announced in t h i s case wi l l not 
seriously a f f e c t Federal reserve banks, as i t w i l l operate only in cases in 
which dividends and co l l a t e r a l would he claims in f a l l , but c o l l a t e r a l and 
dividends up to the time at which payment of an amount equal to the proven 
claim and subsequent col lect ions on co l l a t e ra l would not pay claims in f u l l . 

The decis ion, however, introduces several accounting questions: 
F i r s t , in that i t w i l l require a separate account fo r sums real ized by 
col lect ing i n t e r e s t on co l l a t e r a l and sums real ized by a sa le or col lec-
t ion of the corpus of the co l l a t e r a l i t s e l f ; and also opens the question 
that when co l l a t e r a l i s pledged for many claims the credi tor may a l loca te 
i t to any claim which he sees f i t or must prorate i t equally upon a l l 
claims. The f i r s t view seems proper under the rule of bankruptcy which 
permits a c redi tor holding securi ty for a non-provable debt and a provable 
debt to apply a l l the securi ty upon the non-provable debt i f he so des i res . 

The statement of the court that i n t e re s t from c o l l a t e r a l may be 
applied to i n t e r e s t on the claim i s another evidence of the inconsistency 
of the cour t ' s reasoning since of necessity i t would create a d i s t inc t ion 
between the type of co l l a t e r a l from which inccme i s received by v i s ib l e and 
readily computable payments of in te res t and the type of c o l l a t e r a l in which 
income i s received, i f a t a l l , by enhancement of the corpus. 
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