
COPY X-6529 

March 7, 1930. 

Mr. H. G-. Leedy, Counsel, 
Federa l Reserve Bank, 
Kansas Ci ty , Mis sou r i . 

Dear Mr. Leedy: 

As I have j u s t wired you, I d id not r e c e i v e your l e t t e r 
of March 5 t r a n s m i t t i n g the adverse dec i s i on of the Supreme Court 
of Colorado i n the case of F i r s t Nat ional Bank of Denver v . Fed-
e r a l Reserve Bank u n t i l today . In view of the f a c t t h a t your p e t i t i o n 
f o r r e h e a r i n g must be f i l e d on the 13th i n s t a n t , l e s s than a week 
from today, I doubt t h a t Mr. Baker would have time to be of much 
a s s i s t a n c e i n p r e p a r i n g i t , even i f h i s s e r v i c e s were needed. 

Upon a h a s t y examinat ion of the opinion, I am i n c l i n e d to 
th ink t h a t the ca se involves no ques t ion of i n t e r e s t to the Federa l 
r e s e r v e system a s a whole; f i r s t , because i t a r i s e s under the o ld 
r e g u l a t i o n J and, second, because i t appa ren t l y t u r n s l a r g e l y upon 
a q u e s t i o n of a c t u a l neg l igence . I th ink i t could e a s i l y be d i s -
t i n g u i s h e d from any case a r i s i n g under the new r e g u l a t i o n s , and I 
do not b e l i e v e t h a t the op in ion con ta in s anything which would be very 
harmful on the gene ra l ques t i on of the r i g h t s and l i a b i l i t i e s of 
Federa l r e s e r v e banks wi th r e s p e c t to check c o l l e c t i o n s . However, 
i n view of the f a c t t h a t they may d i sag ree wi th t h i s view, I am t a k i n g 
the l i b e r t y of t r a n s m i t t i n g copies of the op in ion and of our c o r r e -
spondence to counsel f o r a l l of the o the r Federa l r e s e r v e banks w i t h 
a r eques t f o r an expres s ion of t h e i r views on the q u e s t i o n whether 
t h i s case i s of importance to the Federal r e se rve system a s a whole. 

Counsel f o r the o t h e r Federa l r e se rve banks a p p a r e n t l y 
have not been f u r n i s h e d wi th copies of your b r i e f s i n t h i s case , and 
I suggest t h a t i t would be adv i sab le to send them c o p i e s . 

As I wi red you today, I s e r i o u s l y doubt the a d v i s a b i l i t y 
of a t t e m p t i n g to o b t a i n a review of t h i s d e c i s i o n by the Supreme Court 
of the Uni ted S t a t e s . I t seems to me t h a t a f a v o r a b l e dec i s i on by 
the Supreme Court would not be of any g r e a t value , i n view of the 
f a c t t h a t the ca se does not a r i s e under the new r e g u l a t i o n s ; whereas 
an u n f a v o r a b l e d e c i s i o n might provoke f u r t h e r l i t i g a t i o n and might 
r e s u l t i n an op in ion announcing broad p r i n c i p l e s which could be 
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e f f e c t i v e l y quoted a g a i n s t the Federa l r e s e r v e banks i n o the r 
check c o l l e c t i o n cases , even when such cases a r i s e under the new 
r e g u l a t i o n s . From a system s t andpo in t , t h e r e f o r e , I am i n c l i n e d 
to th ink we would have eve ry th ing to l o s e and ve ry l i t t l e , i f 
anyth ing , to ga in "by o b t a i n i n g a review of t h i s d e c i s i o n by the 
Supreme Court of the Uni ted S t a t e s . From a system s t andpo in t , I 
t h ink i t would be b e t t e r p o l i c y to await an oppor tun i ty to get 
the Supreme Court to p a s s upon a case a r i s i n g under the new regu-
l a t i o n s , i n the hope t h a t a d e c i s i o n rendered i n such a case would 
render the d o c t r i n e of the o l d Malloy case e n t i r e l y o b s o l e t e . 

This l e t t e r i s w r i t t e n a f t e r a very h a s t y c o n s i d e r a t i o n , 
however, and i f you d i sag ree w i th the views h e r e i n expressed , I 
should l i k e very much to have an express ion of your own views. 

With b e s t pe r sona l r e g a r d s , I am 

Cord ia l ly yours , 

Walter Wyatt, 
General Counsel . 

WWivdb 
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FEDERAL RESERVE BAH 
of 

KANSAS CITY 

E. G. Leedy, Counsel 
1503 Federa l Reserve Bank Bldg . , 

Kansas Ci ty , Missour i . 
March 5, 1930. 

Honorable Walter Wyatt, Counsel, 
Federa l Reserve Board, 
Washington, D. C. 

My dear Mr. Wyatt: 

The Supreme Court of Colorado has j u s t handed down 
i t s op in ion i n the case of F i r s t Nat ional Bank of Denver v s . 
Fede ra l Reserve Bank. As you perhaps w i l l r e c a l l , t h i s s u i t 
was brought by the F i r s t Nat ional Bank a s a s s ignee , f o r one 
of i t s customers, to r ecove r the amount of v a r i o u s checks 
which the Denver Branch of our bank sent to the C i t i z e n s S t a t e 
Bank of Ordway, Colorado, i n September, 1921, and f o r which 
r e m i t t a n c e s by d r a f t were r e c e i v e d which could not be c o l l e c t e d 
on account of the c l o s i n g of the drawee bank. 

As I r e p o r t e d a t one of the conferences of counsel , 
t he t r i a l cou r t s u s t a i n e d a demurrer to t h e de fenses s e t up i n 
our answer based on Regula t ion J and our own General L e t t e r , as 
we l l a s our defense of custom. Upon the t r i a l of the case , the 
D i s t r i c t Judge adhered to h i s p o s i t i o n wi th r e f e r e n c e to these 
de f ense s , and we were p e r m i t t e d to in t roduce no evidence under 
them. 

There has never been any s e r i o u s ques t i on i n my mind 
t h a t the case would be r e v e r s e d by the Supreme Court of Colorado, 
and Messrs . Lewis and Grant, a t t o r n e y s a t Denver, who have been 
a s s o c i a t e d wi th me i n i t s hand l ing , have f e l t even more con f iden t 
than I of the u l t i m a t e r e s u l t , i f t h a t could have been p o s s i b l e . 
The d e c i s i o n now handed down, which a f f i r m s the judgment of the 
t r i a l cou r t , comes accord ing ly a s a d i s t i n c t shock and s u r p r i s e . 

I have not a t t empted to c a r e f u l l y ana lyze the opinion, 
a s i t has j u s t reached me, but from such examinat ion as I have 
made of i t , i t seems t h a t the Court has devoted i t s e l f l a r g e l y 
to m a t t e r s which a re not a t a l l d e c i s i v e of the i s s u e s , and has 
f a i l e d to recognize the p r i n c i p l e s and a u t h o r i t i e s on which we 
r e l i e d . I t seems doub t fu l t h a t the dec i s ion , i f i t s t ands , w i l l 
be of any embarrassment e i t h e r to our bank or o the r Federa l Re-
serve Banks, inasmuch as a t the time the checks were hand led 
the re were no express p r o v i s i o n s i n Regula t ion J or our General 
L e t t e r a u t h o r i z i n g the acceptance of exchange d r a f t s as r e m i t -
t a n c e s . The Court , however, i n t i m a t e s t h a t our General L e t t e r , 
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even i f i t had. con ta ined s p e c i f i c r e f e r e n c e to the acceptance of 
exchange d r a f t s , i s i n v a l i d . I t i s p r i m a r i l y by r eason of t h i s 
r e f e r e n c e , and the f a c t t h a t the Court has a p p a r e n t l y r e f u s e d 
to g ive e f f e c t to Regula t ion J , i n s o f a r as i t pe rmi t s i tems to 
he sen t d i r e c t , t h a t I am h a s t e n i n g to r e f e r the m a t t e r to you. 

In o rder t h a t you may he f u l l y adv i sed i n the p remises , 
I am sending you the fo l lowing : 

1 . Copy of the opinion of the Supreme Court of Colorado, to 
which i s a t t a c h e d copy of l e t t e r of Messrs . Lewis and Grant, 
t r a n s m i t t i n g the same to me. 

2 . A b s t r a c t of the Record and Assignments of E r r o r . 
3 . Br i e f of p l a i n t i f f i n E r r o r . 
4 . Br ie f of Defendant i n E r r o r . 
5 . Reply of Br ie f of P l a i n t i f f i n E r r o r . 

As p o i n t e d out i n the l e t t e r of Messrs . Lewis and Grant 
the p e t i t i o n f o r r e - h e a r i n g must he f i l e d w i t h i n t en days from the 
day the opin ion was handed down, which was March 3 . 

I f upon examinat ion of the enclosed , you f e e l t h a t t he 
d e c i s i o n may have an i n j u r i o u s e f f e c t on the r e s e r v e hanks i n 
t h e i r t r a n s i t o p e r a t i o n s , and t h a t i t would "be adv i s ab l e f o r Mr. 
Baker to p a r t i c i p a t e i n the p r e p a r a t i o n of the p e t i t i o n f o r r e -
h e a r i n g , or to o therwise take p a r t i n the f u r t h e r hand l ing of the 
case , i t w i l l be agreeab le f o r you to r e f e r the ma t t e r to him; or 
i f you f e e l t h a t any o ther course should be fo l lowed, I should 
l i k e f o r you to suggest the same. 

I n the meantime, I s h a l l of course c o l l a b o r a t e wi th 
Messrs . Lewis and Grant i n the p r e p a r a t i o n of a t e n t a t i v e p e t i t i o n 
f o r r e - h e a r i n g , w i th the view of e v e n t u a l l y a t t e m p t i n g to o b t a i n 
a review by the Supreme Court of the Uni ted S t a t e s , should the 
r e - h e a r i n g not be g r a n t e d . 

When you have a r r i v e d a t a dec i s i on about the m a t t e r , 
I should be g l a d f o r you to adv i se me thereof by w i r e . 

Yours very t r u l y , 

(S) H. G. Leedy. 

HGLiFH 
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LEWIS ATO GRANT 
At torneys and Counsel lors a t Law 

F i r s t Nat ional Bank Bui ld ing 
Denver, Colorado 

Mason A. Lewis 
James B. Grant 
Robert L. S t e a r n s 
F. W. Sanborn, J r . March 4, 1930. 

H. G. Leedy, Esq . , 
Federa l Reserve Bank Bui ld ing , 
Kansas C i ty , Missour i . 

Dear Mr. Leedy:- * 

Re: Federa l Reserve Bank v s . F i r s t Nat ional Bank. 

Herewith we hand you copy of the ""bad news" which we r e c e i v e d 
from the Supreme Court in the above cause l a t e y e s t e r d a y a f t e r n o o n . I 
w i l l not a t t empt to g ive you my ideas of the op in ion i n d e t a i l , as I am 
h u r r y i n g to g e t t h i s copy of the opinion o f f by s p e c i a l d e l i v e r y a t t he 
e a r l i e s t p o s s i b l e moment. We only have f i f t e e n days f o r p e t i t i o n f o r 
r ehea r ing , and the same mast be p r i n t e d and f i l e d wi th the Supreme Court 
w i t h i n t h a t t ime . 

In g e n e r a l , I f e e l t h a t the Court has made some r a t h e r bad 
miss ta tements of f a c t and t h a t i t s conc lus ions of law a re t e r r i b l e . 

I f you agree wi th me t h a t a p e t i t i o n f o r r e h e a r i n g should be 
f i l e d , I would a p p r e c i a t e i t i f you w i l l fo rmula te your views in suppor t 
of such p e t i t i o n and l e t me have them a t the e a r l i e s t p o s s i b l e t ime. 

I t i s , of course , probable t h a t p e t i t i o n f o r r e h e a r i n g w i l l be 
denied, and i n t h a t event I would a p p r e c i a t e knowing your views as to the 
d e s i r a b i l i t y of a t t e m p t i n g to take the case to the Supreme Court of the 
Uni ted S t a t e s . 

With b e s t p e r s o n a l r e g a r d s . 

Very t r u l y yours , 

/ s / Lewis and Grant 
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No. 12143. 

FEDERAL RESERVE BAH OF 
KANSAS CITY, MISSOURI, 
a Corpora t ion , 

P l a i n t i f f i n E r r o r , 

v s . 

THE FIRST NATIONAL BANK 
OF DENVER, a Corpora t ion 

Defendant i n E r r o r . 

EN BANC. 

E r r o r to the D i s t r i c t Court of the Ci ty and 
County of Denver. 

Hon. Henry Bray, Judge. 

JUDGMENT AFFIRMED. 

-"•0—0—0—0—0—0—0—0—0—0—0—0—0-0-0—0—0—0—0-0-0— 

MESSRS. LEWIS AND GRANT, 
MR. H. G. LEEDY. 

At torneys f o r P l a i n t i f f i n E r r o r . 

MESSRS. HUGHES AND DORSEY, 
MESSRS. BENEDICT AND PHELPS. 

At to rneys f o r Defendant i n E r r o r . 

Mr, J u s t i c e Burke Del ive red the opinion of the Court 
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For convenience p l a i n t i f f i n e r r o r i s h e r e i n a f t e r r e f e r r e d 

to as "de fendan t " ; defendant i n e r r o r as " p l a i n t i f f " ; The C i t i z e n s 

S t a t e Bank of Ordway, Colorado, as " the Ordway S t a t e Bank"; the Re-

ce ive r of s a i d C i t i z e n s S t a t e Bank of Ordway as " the r e c e i v e r " ; The 

F i r s t Na t iona l Bank of Ordway, Colorado, as " the Ordway Nat ional Bank"; 

The Cen t ra l Savings Bank and Trust Company of Denver, Colorado, a s 

" the Trus t Company"; the S t a t e Bank Commissioner of Colorado as " the 

commissioner"; John Ami con Bro ther and Company of Ordway, Colorado, 

as " the Amicon Co." ; The Hal l ack and Howard I/umber Company of Denver, 

Colorado, as " the Lumber Co."; and Federa l Reserve D i s t r i c t No. 10 as 

" D i s t . No. 10 ." 

P l a i n t i f f sen t c e r t a i n checks to defendant f o r c o l l e c t i o n 

which was not made. A l l e g i n g t h a t t h i s bus ine s s was improper ly handled 

to i t s damage i n the sum of $8851.46 i t "brought t h i s a c t i o n to r ecover 

t h a t amount wi th i n t e r e s t . The cause was t r i e d to the Court which 

found f o r p l a i n t i f f i n the sum of $7 ,528.40 . To review the judgment 

en t e r ed acco rd ing ly defendant p ro secu t e s t h i s w r i t . 

Defendant i s o rgan ized under the Act of Congress c r e a t i n g 

Federa l Reserve Banks. P l a i n t i f f and the Ordway Na t iona l Bank a re both 

Nat iona l Banks, c i t i z e n s of Colorado, and members of de fendan t . 

The Amicon Co. had a checking account i n the Ordway S t a t e Bank 

wi th a ba lance t h e r e i n to i t s c r e d i t of over $8,000. I t drew the reon to 

the Lumber Co. nine checks f o r va r ious sums, t o t a l i n g i t s ba l ance . 

September 27, 1921, the Lumber Co. indorsed these checks and depos i t ed 

them wi th p l a i n t i f f f o r c o l l e c t i o n . The depos i t s l i p used f o r t h a t p u r -

pose con ta ined the fo l l owing c o n d i t i o n s : 
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f ,This Bank w i l l observe due d i l i g e n c e in i t s endeavor to 
s e l e c t r e s p o n s i b l e agen ts , but w i l l not be l i a b l e i n case 
of t h e i r f a i l u r e or negl igence or f o r l o s s of i tems i n 
the m a i l . Checks on t h i s Bank w i l l be c r e d i t e d c o n d i t i o n -
a l l y ; i f not found good a t the c lose of bus ines s on day 
depos i t ed they w i l l be charged back to the depos i to r and 
the l a t t e r n o t i f i e d . All i tems a re c r e d i t e d s u b j e c t to 
f i n a l cash payment and a r e handled a t the r i s k of deposi tor . 1 1 

P l a i n t i f f c r e d i t e d them to the checking account of the Lumber Co. and 

sent them to defendant f o r c o l l e c t i o n . Defendant thereupon indorsed 

them and sen t them f o r payment to the Ordway S t a t e Bank on which they 

were drawn. Sa id bank r e c e i v e d them on September 29, and on October 5, 

1921, i s s u e d i n payment thereof i t s d r a f t on the Trust Company, stamped 

the checks "Paid" , r e t u r n e d them to the Ami con Co. and charged t h a t 

company's account wi th t h e i r f a c e . Sa id d r a f t on the Trus t Company was 

sent by mail to defendant and r ece ived by i t October 6, p r e s e n t e d to the 

Trust Company f o r payment, and by i t d ishonored. October 8, the Ordway 

S t a t e Bank was c lo sed by the commissioner. Three weeks l a t e r defendant 

n o t i f i e d p l a i n t i f f of t h i s f a i l u r e of the c o l l e c t i o n . P l a i n t i f f t h e r e -

upon n o t i f i e d the Lumber Co. and charged the paper back to i t . The 

checks, however, remained in p o s s e s s i o n of the Amicon Co. A l l I n t e r e s t 

of the Lumber Co. has been a s s igned to p l a i n t i f f . Defendant t h e r e a f t e r 

f i l e d , wi th the commissioner, i t s claim, based upon the dishonored d r a f t 

above mentioned, and has r e c e i v e d dividends the reon . 

The negl igence s p e c i f i c a l l y charged to defendant , and whereon 

i t i s a l l e g e d i t s l i a b i l i t y r e s t s , c o n s i s t s i n ; 1 - fo rward ing s a i d 

checks d i r e c t to the "bank on which they were drawn, i n s t e a d of c o l l e c t i n g 

them through a t h i r d p a r t y ; 2 - s u r r e n d e r i n g s a i d checks f o r the d r a f t of 

the Ordway S t a t e Bank i n s t e a d of demanding payment i n cash; 3 - f a i l i n g 
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to c o l l e c t w i t h i n a reasonable time or n o t i f y p l a i n t i f f of t h a t f a i l u r e . 

A demurrer to the complaint f o r want of f a c t s was o v e r r u l e d . 

Aside from e s s e n t i a l den ia l s i n the answer the second defense 

p leaded a banking custom to remi t c o l l e c t i o n s by d r a f t i n s t e a d of cash; 

a l s o the p r o v i s i o n s of "General L e t t e r No. 233" of defendant ( i s s u e d 

under a u t h o r i t y of an Act of Congress) and r e g u l a t i o n J , s e r i e s of 1920, 

of the Federa l Reserve Board; a l l which i t i s a l l e g e d , were a p a r t of i t s 

c o n t r a c t wi th p l a i n t i f f and j u s t i f i e d i t s conduct . A t h i r d defense 

a s s e r t e d t h a t p l a i n t i f f was not the r e a l p a r t y in i n t e r e s t , "because, not 

"being the owner of the Ami con Co. checks i t had l o s t no th ing "by reason of 

t h e i r c a n c e l l a t i o n u n c o l l e c t e d . This was the con t en t i on upon which the 

demurrer to the complaint was "based. A demurrer f o r want of f a c t s was 

s u s t a i n e d t o s a i d second and t h i r d de f ense s . 

The cause was t r i e d to the Court wi thout a j u r y . F ind ings were 

f o r p l a i n t i f f , and to review the judgment thereupon en t e r ed defendant 

p ro secu t e s t h i s w r i t . 

P l a i n t i f f f i r s t "brought s u i t i n the U. S. D i s t r i c t Court f o r 

Colorado. The h i s t o r y of i t t he re w i l l "be found i n F i r s t N a t l . Bank v . 

Federa l Reserve Bank, 283 Fed. 700, and i n 5 Fed. (2nd) 339. Meanwhile, 

"by a U. S. S t a t u t e and i t s c o n s t r u c t i o n , (Federa l Land Bank v . U. S. 

N a t l . Bank, 13 Fed.—2nd—36) the U. S. D i s t r i c t Court l o s t j u r i s d i c t i o n , 

and d ismissed the cause wi thou t p r e j u d i c e . P l a i n t i f f thereupon f i l e d the 

p r e s e n t a c t i o n . 

For the purpose of f u r t h e r c o n s i d e r a t i o n of t h i s cause we w i l l 

t r e a t the second defense as s t and ing and, i n so f a r as m a t e r i a l , admi t t ed . 

In s u s t a i n i n g the demurrer to the complaint i n the U. S. Dis-
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t r i c t Court f o r Colorado, on August 16, 1922, Judge Symes d id so on the 

ground t h a t the Lumber Co. and defendan t " a re e n t i r e s t r a n g e r s , and the 

fo rmer , a c c o r d i n g to the r a l e i n the Federa l Cour ts and t h e c o u r t s of 

Colorado, h a s no r i g h t of a c t i o n a g a i n s t the d e f e n d a n t . ***** The 

Ass ignor h a v i n g no r i g h t of a c t i o n , i t s a s s i g n e e can "be i n no "bet ter 

p o s i t i o n . " 

F i r s t N a t l . Bank v . Fed. Reserve Bank 283 Fed . 700. 

Feb rua ry 18, 1924, a cause r e a c h e d f i n a l judgment which invo lved 

t h e l i a b i l i t y of t h e F e d e r a l Reserve Bank of Richmond, V i r g i n i a , on a 

check drawn i n North C a r o l i n a , on a bank i n t h a t s t a t e , f i r s t d e p o s i t e d 

f o r c o l l e c t i o n w i t h a bank i n F l o r i d a , and p a s s i n g thence through two 

o t h e r s to s a i d Richmond bank which s e n t i t f o r c o l l e c t i o n to the drawee, 

where i t was p a i d w i t h p a p e r t h e r e a f t e r d i shonored . I n t h a t cause t h e 

Supreme Court of the U n i t e d S t a t e s h e l d t h a t the r a l e announced by Judge 

Symes, sup ra , was t h e r u l e i n the F e d e r a l c o u r t s , bu t t h a t i t "may, of 

course , be v a r i e d by c o n t r a c t , exp re s s or i m p l i e d , " and t h a t a F l o r i d a 

s t a t u t e , a d o p t i n g t h e c o n t r a r y r u l e , was w r i t t e n i n t o t h e c o n t r a c t and 

c o n t r o l l e d " t h e r e l a t i o n s of t h e drawee to the i n i t i a l bank of d e p o s i t . " 

Federal Reserve Bank v . Malloy 264 U. S. 160. 

Assuming t h a t " t h e Richmond bank was not n e g l i g e n t i n send ing 

the check d i r e c t l y to the bank on which i t was drawn" t h e Court t h e r e i n 

f u r t h e r h e l d t h a t i f a bank r e c e i v i n g commercial pape r f o r c o l l e c t i o n , 

" accep t s the check of the p a r t y bound t o make payment and s u r r e n d e r s t h e 

p a p e r , i t i s r e s p o n s i b l e to the owner f o r the r e s u l t i n g l o s s . ( C i t i n g 

c a s e s ) . I t i s u n n e c e s s a r y to c i t e o t h e r d e c i s i o n s s i n c e t h e y a r e a l l 

p r a c t i c a l l y u n i f o r m . " The Court then c o n s i d e r s the d e f e n s e s of custom, 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



X-6529-c 

- 5 -

and the r e g u l a t i o n of the Federa l Reserve Board r e l i e d upon i n the 

i n s t a n t case , and so d i sposes of both as to make them e n t i r e l y un tenab le 

h e r e . The language of Mr. J u s t i c e Su ther land , au thor of t h a t opinion, 

can not he improved upon, and i t s r e p e t i t i o n would he s u p e r f l u o u s . C i t a -

t i o n i s s u f f i c i e n t . 

T h e r e a f t e r , and on May 25, 1925, t h i s con t roversy , a s framed 

i n the f e d e r a l forum, reached the C i r c u i t Court of Appeals of the Eigh t 

C i r c u i t which h e l d t h a t the c o n t r a c t between the Lumber Co. and p l a i n t i f f , 

a s d i s c l o s e d by the depos i t s l i p , had the same e f f e c t a s given by t h e U. S. 

Supreme Court t o the F l o r i d a s t a t u t e i n the Malloy case, supra, and t h a t 

no want of knowledge of the terms of t h a t c o n t r a c t could a v a i l t h i s de-

fendan t because " i t s d u t i e s i n the premises were e x a c t l y the same whether 

i t was a c t i n g a s agent of the p l a i n t i f f or of the Lumber Co. and i t can 

make no d i f f e r e n c e to defendant whether i t i s c a l l e d upon to answer f o r 

i t s n e g l e c t of duty" to one of the o t h e r . 

F i r s t N a t l . Bank v . Fed. Reserve Bank 6 Fed. (2nd) 339. 

Twelve days b e f o r e t h a t opinion was handed down the Act of Con-

g re s s dep r iv ing the Federa l Courts of j u r i s d i c t i o n and l a t e r r e s u l t i n g i n 

the d i smis sa l of the cause t h e r e i n , had become e f f e c t i v e , hence, s t r i c t l y 

speaking, the judgment i s not a u t h o r i t y , but we approve i t s reason ing and 

c o n c l u s i o n s . 

Defendant h e r e says a l l t h i s i s answered by City of Douglas 

v . Federa l Reserve Bank 271 U. S. 489; 70 L. Ed. 1051, wherein the Court 

s a i d : 

"When paper i s indorsed wi thout r e s t r i c t i o n by a d e p o s i t o r , 
and i s a t once pas sed to h i s c r e d i t by the bank to which he 
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d e l i v e r s i t , he "becomes the c r e d i t o r of the bank; the bank 
becomes the owner of the paper , and i n making the c o l l e c t i o n 
i s not the agent f o r the d e p o s i t o r . " 

S tanding wi thout q u a l i f i c a t i o n t h a t language would r e v e r s e the Malloy 

case , which, however, i s c i t e d i n the opin ion and c l e a r l y approved. The 

s ta tement i s , of course , in t ended to apply only i n the absence of s p e c i a l 

c o n t r a c t . The Court thereupon takes up the con ten t ion of spec i a l con-

t r a c t , which t h e r e i n r e s t s only upon the fo l lowing words con ta ined i n 

the p a s s book: " a l l out of town items c r e d i t e d s u b j e c t to f i n a l pay-

ment," and ho lds t h a t those words "d id not vary the l e g a l r i g h t s and 

l i a b i l i t i e s i n c i d e n t to t h a t r e l a t i o n s h i p (of i ndo r se r and indor see ) 

u n l e s s i t d i spensed wi th n o t i c e of dishonor to the d e p o s i t o r . " Hence 

we th ink t h i s a u t h o r i t y i n a p p l i c a b l e . 

That a l l t h i s i s e n t i r e l y c o n s i s t e n t wi th our own d e c l a r a t i o n 

on the s u b j e c t , so f a r as t h i s Court has spoken, seems c l e a r . 

"Whether such a t r a n s a c t i o n c o n s t i t u t e s a s a l e of the 
check to the f i r s t bank or i s merely a depos i t f o r 
c o l l e c t i o n depends upon the f a c t s and c i rcumstances 
a t t e n d i n g the t r a n s a c t i o n , " 

F i r s t N a t l . Bank v . Fleming S t a t e Bank 74 Colo. 309; 221 Pac . 891. 

" e C e S a a r i l y h ° 1 4 

Bromfie ld v . Cochran e t a l . Colo. 
283 Pac . 45. * 

We conclude, t h e r e f o r e , t h a t the demurrer to the complaint was 

p r o p e r l y o v e r r u l e d and t h a t to the t h i r d defense p r o p e r l y s u s t a i n e d . 

Of the de fenses to the charge of negl igence i t remains only to 

n o t i c e f u r t h e r those of custom and "General L e t t e r No. 233", a l though 

both, we th ink , a r e answered by the a u t h o r i t i e s c i t e d . Since the l e t t e r 
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does not p rov ide f o r c o l l e c t i o n save i n cash i t i s , i f o therwise v a l i d , 

immater ial h e r e . Assuming the custom i t i s no defense t o neg l i gence . 

Pinkney v . Kanawha Valley Bank 68 W. Va. 254; 69 S. E. 1012; 
32 L. R. A. (IT. S . ) 987. 

I t i s a l s o t h e r e i n h e l d t h a t i f the c o l l e c t i n g Bank has reason to doubt 

the s t a b i l i t y of the drawee i t s d i l i gence should "be commensurate wi th 

t h a t i n f o r m a t i o n ; t h a t the genera l r u l e i s t h a t d i r e c t t r ansmiss ion to 

the drawee i s neg l igence ; t h a t i f thereby the check, unpaid , i s l o s t to 

the customer, he has an a c t i o n i n assumpsi t a g a i n s t the c o l l e c t o r f o r 

the f u l l amount t h e r e o f . 

We th ink , under t h e c i rcumstances he re d i s c l o s e d , each of the 

a c t s charged, i . e . , fo rward ing d i r e c t to the bank on which the checks 

were drawn, a c c e p t i n g payment i n i t s d r a f t i n s t e a d of cash, and n ine days' 

delay i n a c t i o n , c o n s t i t u t e d neg l igence . That conc lus ion i s s t r eng thened 

when we cons ider the t h r e e , as we should, c o l l e c t i v e l y . But when we add to 

these t h a t the Ordway S t a t e Bank belonged to a c l a s s among which t h e r e was 

a t t h i s time known weakness; t h a t the i tems were, f o r i t , l a r g e ; t h a t 

defendant had a meiflber bank i n the same small town to which the c o l l e c t i o n 

might have been s e n t ; and t h a t the l e t t e r of t r a n s m i t t a l conta ined , among 

o the r s , the f o l l o w i n g i n s t r u c t i o n s — 

"Do not h o l d any i tems, but p r o t e s t a l l i tems over 
$10 not promptly honored a s drawn and r e t u r n imme-
d i a t e l y . * * * Wire non-payment of i tems $500 or 
over" —— 

a l l of which were v i o l a t e d ; and t h e r e seems to us no remaining doubt of 

d e f e n d a n t ' s neg l igence and l i a b i l i t y . Both, we th ink , were acknowledged 

when defendant f i l e d wi th the commissioner i t s c laim based upon the 

dishonored d r a f t . 

The judgment i s a f f i r m e d . 

Campbell J . , not p a r t i c i p a t i n g 
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