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IN THE SUPREME COURT OF THE STATE OF IDAHO 
416 

(No. 5147) 

G. F. KA2TSBR0UGH, 

Respondent, 

vs . 

D. W. STANDROD & COMPANY, a defunct 
tanking corpora t ion of the S ta te of 
Idaho, D. ¥ . STANDROD, D. L. EVANS, 
GEORGE F . GAGON and W. F, SORGATZ, 
As t r u s t e e s and d i r e c t o r s in o f f i c e 
• f D-. W. STANDROD & COMPANY, a defunct 
"banking corporat ion of the S ta te of , 
Idaho, K. L. SCOTT AND E. P . DUNLAP, 
deputies of the Commissioner of Finance 
of the S ta t e of Idaho, 

Defendants. 

and 

E. W. PORTER, Commissioner of Finance 
of the S ta t e of Idaho, UNITED STATES 
FIDELITY & GUARANTY COMPANY, a c o r p o r -
a t ion , and FEDERAL RESERVE BANK OF 
SAN FRANCISCO, a corporat ion, 

Appel lants . 

Appeal from the D i s t r i c t Court of the Sixth J u d i c i a l D i s t r i c t , 

f o r Bingham County. Hon. Ralph W. Adair, Judge. 

Act ion to enforce a t t o r n e y ' s l i e n . Judgment f o r p l a i n t i f f , 

REVERSED. ! 

John W. Jones and Guy Stevens, f o r appe l lan t s E. W. Por te r , 

Commissioner of Finance, and United S t a t e s F i d e l i t y & Guaranty Co., 

M e r r i l l & Mer r i l l , f o r appel lan t Federal Reserve Bank of 

San Francisco 

Thomas & Anderson and G. F. Hanshrough, f o r respondent, 

Poca te l lo , Apri l 
Term, 1929 

F i l e d , May 31, 1939 

Clay Koelsch, Clerk 
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BHIHCK, D i s t r i c t Judge. 4 1 7 

The respondent i s a p r a c t i c i n g a t to rney a t law who, in November, 

1921, was employed "by D. V. Standrod & Company, a banking i n s t i t u t i on , , to 

"bring a s u i t aga ins t a f i rm known as Swauger Brothers and o the r s . Af t e r 

the s u i t was commenced, a set t lement was made "between the p l a i n t i f f and. 

defendants the re in , whereby the bank rece ived c e r t a i n notes of the de~ 

fgndants and, as c o l l a t e r a l s ecu r i ty f o r t h e i r payment, received 81,999 

sljares of the c a p i t a l stock of Swauger Land & Livestock Company, a cor -

p o r a t i o n . Upon l ea rn ing of the se t t lement , respondent obtained an agree-

ment from the Standrod "bank t h a t h i s f ees should "be c r ed i t ed upon notes 

ho had given to the "bank and which were then he ld "by the appel lan t Federal 

Reserve Bank of San Francisco. In February, 1933, respondent and the law 

f i rm of Thomas & Anderson were employed "by the Standrod bank to br ing su i t 

upon the Swauger notes which had been obtained i n the previous se t t l ement . 

This s u i t , a f t e r i t was commenced, was l ikewise s e t t l e d before t r i a l , t h i s 

time with the consent of counsel, and i n t h i s se t t lement the Standrod Bank 

became the owner of the shares of stock that had prev ious ly been pledged to 

i t , and rece ived i n add i t i on notes of the Swaugers aggregat ing some $22,000. 

In t h i s connection i t was again agreed tha t the a t t o r n e y ' s f e e s earned by 

respondent and h i s ' a s s o c i a t e s i n the second s u i t should be c red i t ed Tfpon 

notes they had given to the Standrod Bank, which notes were a l so in #ie 

hands of the Federal Reeerve Bank as p ledges . On November 28, 1923, the 

Standrod bank c losed i t s doors, and was taken i n charge by the appe l l an t 

Commissioner of Finance of the S t a t e of Idaho; and the at torney* s f ee s of 

respondent and h i s a s soc i a t e s were never c r ed i t ed upon t h e i r notes to the 

Standrod bank, these notes having been a t a l l times he re in involved in the 

possess ion of the Federal Reserve Bank as c o l l a t e r a l secur ing notes to i t 
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A f t e r the Standrod Bank closed, respondent f i l e d with the 

Commissioner of Finance a claim fo r h i s a t t o r n e y ' s f e e s and f o r a p r e f -

erence a s a t r u s t fund, which preference was disallowed. He appealed 

from s a i d r u l i n g to the D i s t r i c t Court which denied the prefe rence , but 

allowed him an a t t o r n e y ' s l i e n upon the massed a s s e t s of the hank. On 

appeal to t h i s court the judgment of the D i s t r i c t Court al lowing a l i e n 

upon the massed a s s e t s was reversed, "but, the record and "briefs i nd ica t ing 

tha t the Swauger notes and c e r t i f i c a t e s of stock were then i n the hands of 

the Commissioner, the D i s t r i c t Court was d i r ec t ed to en t e r a judgment de-

c l a r i n g an a t to rney 1 s l i e n on tha t s p e c i f i c proper ty and ordering i t s s a l e , 

gansbrough v . D. T. Standrod & Co., 43 Idaho 119 , 249 Pac. 897 (decided 

September 24, 1926.) 

I t now appears, however, t h a t in October, 1923, the Standrpd 

bank had t r a n s f e r r e d the Swauger notes and the stock owned by i t in the 

Swauger Company to the Federal Reserve Bank as c o l l a t e r a l to secure i t s 

own notes to tha t bank, f o r which i t had been given c r e d i t , and t h a t the 

potes and s tock were never in the hands of the Commissioner of Finance 

as a s s e t s of the Standrod Bank. I t i s shown tha t the Federal Reserve 

Bank accepted these s e c u r i t i e s without knowledge of the l i e n of p l a i n t i f f 

and h i s a s s o c i a t e s , and t h a t i t was f i r s t advised thereof a f t e r i t had in 

September, 1924, rece ived from J . W. Swauger an o f f e r to purchase the 

Swauger notes and stock f o r $15,000, and had n o t i f i e d the Commissioner 

of Finance t h a t the o f f e r would be accepted i n the absence of ob jec t ion 

wi thin a s p e c i f i e d t ime. The o f f e r was accepted and the sa l e of the 

c o l l a t e r a l made. 

A f t e r the dec is ion in the former case, the respondent, i n h i s 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



X-6326 
- 4 -

419 own r i g h t and as assignee of h i s a s soc ia t e s , "brought t h i s su i t aga ins t 

the appe l l an t s Federal Reserve Bank and the Commissioner of Finance and 

hi'8 sure ty , to recover the amount of the a t t o r n e y ' s f e e s of himself and 

h i8 ass ignors as damages f o r the a l l eged conversion of the Swauger notes 

d#d stock upon which respondent and h i s ass ignors had an a t t o r n e y ' s l&en. 

The t r i a l court found tha t the appe l l an t s had, by a sa le of the proper ty 

t<̂  Swauger, converted i t ; tha t the l i e n s of respondent and h i ? ass ignors 

had not "been a f f e c t e d "by the pledge of the proper ty to the Federal Re-

serve Bank; t ha t they were not g u i l t y of laches fluid had not waived t h e i r 

l i e n s upon the p roper ty ; and awarded the respondent judgment aga ins t the 

appe l l an t s f o r $7,000 and i n t e r e s t , from which judgment t h i s appeal i s 

taken. 

I t i s urged tha t i n no event could an ac t ion f o r conversion "be 

maintained, s ince p l a i n t i f f had a more l i e n without r i g h t of possess ion . 

The complaint may "be t r ea t ed , however, as s t a t i r g a cause of ac t ion on 

the case f o r the des t ruc t ion of the proper ty subject to the l i e n . 

The p r i n c i p a l quest ions presented a re as to whether the p ro-

ceeds of the compromised l i t i g a t i o n can be subjec ted to a l i e n in the 

hands of a t h i r d person who took without knowledge of the claim of l i e n ; 

and whether, i f such claim can ever be a s se r t ed , the respondent and h i s 

a s s ignors were g u i l t y of laches which would preclude than from now a s -

s e r t i n g i t . C. S. sec . 6576, which governs a t t o r n e y ' s l i e n s , i s a s 

fo l lows: 

"The measure and mode of compensation of a t to rneys and 
counselors a t law i s l e f t to the agreement, express or implied, 
<?f the p a r t i e s , which i s not res t ra ined, by law. From the com-
mencement of an a c t i o n , or the se rv ice of an answer conta ining 
a counterclaim, the a t to rney who appears f o r a pa r ty has a l i e n 
upon h i s c l i e n t ' s cause,of a c t i o n or counterclaim, which a t t aches 
to a v e r d i c t , report , , decis ion or judgnent in h i s c l i e n t ' s favor 
and the proceeds thereof i n whosesoever hands they may come; and 
cannot bo a f f e c t e d by any set t lement between the p a r t i e s before 
or a f t e r judgment." Digitized for FRASER 
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As to whether, under a s t a t u t o r y l i e n where possess ion i s not 

de l ivered , p roper ty may "be followed in to the hands of an innocent pur -

chaser , the a u t h o r i t i e s a re not in harmony • I t was sa id i n Be a l l v . 

White, 94 U.S. 382 (386), 24 L.Ed. 173, t h a t s t a t u t o r y l i e n s have, wi th-

out possess ion , the same operat ion and e f f i c a c y tha t ex i s t ed i n conmon-

law l i e n s where the possess ion was de l ivered . This doct r ine i s r e j e c t e d 

i n Finney v . Harding, 136 111. 573, 27 N. E. 289. A s t a t u t o r y l a n d l o r d ' s 

l i e n i s i n some s t a t e s allowed to be enforced as aga ins t an innocent pur -

chaser un less he i s expressly p ro t ec t ed by the s t a t u t e . Richardson Bros, 

v . Peterson, 58 Iowa 724, 13 N. W. 63; Newman v . Bank of Greenvi l le , 66 

Misc. 323, 5 So. 753. In o ther s t a t e s a bone f i d e purchaser i s p ro tec t ed 

as aga ins t such a l i e n (Finney v . Harding, supra: Thornton v . Carver, 80 

Qa. 397, 6 S. E. 915), and a l i ke conclusion was reached as to a d i f f e r e n t 

k ind of s t a t u t o r y l i e n i n Lanterman v. Ltiby, 96 N. J . Law 255, 114 A$l. 325. 

The l a t t e r view i s favored both by weight of au tho r i t y and upon reason by 

authors of some of the t e x t s . 1 Jones on Liens (3rd ed . ) Sec. 1048 ; 2 

Underbi l l on Landlord and Tenant, Sec. 834; 37 C. J . p . 331. Counsel ex-

p re s s t h e i r i n a b i l i t y to f i n d decis ions d i r e c t l y upon the po in t under the 

a t t o r n e y ' s l i e n s t a t u t e s , and we have found none. C. S. Sec. 6576 i s i -

den t ica l with the s t a t u t e e x i s t i n g in New York, The Court of appeals of 

tha t s t a t e s a i d i n Fischer Hansen v . Brooklyn Heights R. Co., 173 N. T. 

492, 66 N.E. 395, t ha t the l i e n given by the s t a t u t e "c l ings to any 

proper ty or money in to which the subjec t can be t raced , u n t i l i t reaches 

the hands of a bona f i d e purchaser ;" and t h i s language i s quoted with 

approved i n Corikling v . Austin, 111 Mo. app, 292, 86 S. W. 911, which 

decis ion i n tu rn i s approved by the Supreme Court of Missouri in Wait v< 

f t c h i s o n , T. and S.F. By. Co., 204 Mo. 491, 103 S«W. 60. In Pe t t ibqne y. 
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tihomson, 72 Misc. Hep. 486, 130 N. Y. S. 284 (289), and Sargent vs . New 

York Central & N. R.R.Co. 209 N. Y. 360, 103 N. B. 164 (166), the courts 

of New York appear to t r e a t as of consequence the mat ter of not ice to a 

t h i r d person i n possess ion qf proper ty upon which an a t t o r n e y ' s l i e n i s 

claimed. Because we deem the question of laches determinative of t h i s 

case i n any event, we do not decide the f i r s t quest ion r a i s e d "by appel-

l a n t s . 

Assuming, hut not deciding, t ha t respondent and h i s ass ignors , 

i f d i l i gen t i n a s s e r t i n g t h e i r claim, could have followed the proper ty 

here involved in to the hands of an innocent purchaser , we think they have 

l o s t tha t r i g h t as aga ins t these a p p e l l a n t s . Ins tead of proceeding to a t -

tach themselves to or to sequester the proper ty which was the f r u i t s of the 

l i t i g a t i o n , or to otherwise enforce t h e i r l i e n , they l e f t the proper ty un-

d is turbed i n the hands of the Standrod hank, notwithstanding i t was the 

i;ind of p roper ty t h a t banks f r e e l y deal in , hypothecate, and t r a n s f e r in 

the ordinary course of "business. 

In Iowa, which of a l l the s t a t e s has perhaps most r i g i d l y enfor-

ced a s t a t u t o r y l a n d l o r d ' s l i e n as aga ins t innocent purchasers , an excep-

t i o n was c r ea t ed to the l i e n , making i t subjec t to the course of business 

of the tenant , so as not to i n t e r f e r e with sa l e s of p roper ty contemplated 

by the charac ter of the business prose cured by the tenant , to which the 

landlord i s presumed to have assented upon the l eas ing of the premises, 

pichardson Bros. v . Peterson, supra. 

By f a i l i n g to a s s e t t and enforce t h e i r l i e n when t h e i r r i g h t s 

accrued, respondent and h i s ass ignors made i t poss ib l e f o r the Standrod 

bank, upon the s t r eng th of i t s apparent unincumbered ownership of the 

proper ty , to ob ta in a c r ed i t from the Federal Reserve Bank, which had no 
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knowledge ot no t ice of t h e i r sec re t l i e n . £ 2 2 

The r i g h t to enforce an a t t o r n e y ' s l i e n may "be l o s t "by laches , 

Lee v. Vacuum Oil Co., 126 N« Y. 579, 27 H. B. 1018 Fi l lmore v.^Wells, 

10 Cdlo, 228, 15 Pac. 343; Colorado S t a t e Bank v . Davidson, 7 Colo. App. 
: i 

91, 42 Pac. 687. Laches i s delay tha t works disadvantage to another . 

4 Pomeroy's Equity Jurisprudence (4th ed . ) Sec. 1442. With re fe rence to 

the l i e n i n t h i s case, i t was s#id i n Hansbrough v . D. W. Standrod & Co. 

Supra: 

"The l i e n could have been discharged only "by payment, ex-
p re s s agreement "backed "by a considera t ion , or laches 
i t i s urged tha t respondent ' s f a i l u r e to a s s e r t h i s l i e n f o r 
npre than two years cons t i t u t ed l aches . But, so long as no one 
was "being i n j u r e d , he was e n t i t l e d to the f u l l pe r iod of l i m i t a -
t i o n s , which had not expired when he appealed from the Commissioner's 
dec i s ion . " 

I t now appears t h a t to enforce the l i e n would i n j u r e the Federal Reserve 

Bank to which the Standrod Bank s t i l l owes some $300,000. We think i t 

c l ea r tha t whatever the r i g h t respondent and h i s ass ignors mi^ i t have 

had when the p roper ty f i r s t came in to the hands of t h e i r c l i e n t , they, 

"Jjy t h e i r delay i n enforc ing i t , l o s t the p r i v i l e g e of a s s e r t i n g i t as 

aga ins t the subsequent innocent pledgee, the Federal Reserve Bank. 

The dec is ion i n Hansbrough v . D. W. Standrod & Co. dec lar ing 

p l i e n upon the p roper ty , i s not an ad jud ica t ion of the r i g h t s of the 

Federal Reserve Bank, which was not a pa r ty to tha t a c t i o n . As to Ifhe 

Commissioner of Finance, i t i s shown in t h i s case t h a t he never had 

possess ion of the proper ty , and could not have converted i t . I t i s t rue 

tha t near ly two years be fore that decis ion was rendered, the Federa^. Re-

serve Bank, d e s i r i n g to hold some of the stock i n i t s own name so a# to 

have access to the corporate books of the Swauger Land & Livestock Company, 

with the consent of the Commissioner had the c e r t i f i c a t e s r ewr i t t en , a po r t ion 
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of tho stock "being roi'f suod in the namo of tha t "bank and a po r t i on in the 

namo of tho Commissioner, who indorsed the c e r t i f i c a t e so made out to him 

over to the Federal Rosdrvo Bank. This was a mere change i n form, without 
•f 

any i n t e n t i o n of r e l e a s i n g the l i e n , and the Commissioner did not thereby 

have or become e n t i t l e d to possess ion of the c e r t i f i c a t e s of stock, which 

were a t a l l times sub jec t to the pledge agreement under which the Federal 

Reserve Bank had rece ived i t from the Standrod bank. 

I t i s unnecessary to consider the other e r ro r s assigned, The 

Judgment of the t r i a l court i s reversed, with cos t s to a p p e l l a n t s . 

GIVENS, T. BAILEY LEE, WM. E, LEE AND VARIAN, J J . , Concur. 
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