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S . P . No. 13855. In Bank. August 6, 1928. 

WESTLAKE MEBCAHTILE FINANCE CORPORATION ( a C o r p o r a t i o n ) , 

P l a i n t i f f and A p p e l l a n t , v . CHAS. A. MERRITT and CHAS, 

A. PARLIER, i n d i v i d u a l l y and a s c o p a r t n e r s , do ing "business 

u n d e r t h e f i r m name and s t y l e of M e r r i t t and P a r l i e r and 

MEKRITT AH) PARLIER ( a C o p a r t n e r s h i p ) , Defendan t s a n d 

R e s p o n d e n t s . 

( l ) P r o m i s s o r y Notes—Trade Accep tance—Sal e.s A g r e e m e n t -
M a t u r i t y — N e g o t i a b i l i t y . — L a n g u a g e i n t r a d e a c c e p t a n c e t h a t 
" t h e o b l i g a t i o n of t h e a c c e p t o r h e r e o f a r i s e s ou t of t h e 
p u r c h a s e of goods f rom t h e drawer , m a t u r i t y b e i n g i n con-
f o r m i t y w i t h the o r i g i n a l te rms of p u r c h a s e " , makes t h e 
u n d e r l y i n g c o n t r a c t a p a r t of such i n s t r u m e n t s f o r the p u r p o s e 
of d e t e r m i n i n g t h e m a t u r i t y d a t e t h e r e o f , which may "be d i f f e r -
e n t f rom t h a t s o t f o r t h i n such i n s t r u m e n t s , and r e n d e r s thorn 
n o n n o g o t i a b l o . 

Appeal by p l a i n t i f f f rom a judgment of t h e S u p e r i o r Court of 

S a n t a C l a r a County, P . P . G-osbey, Judge , i n an a c t i o n upon 

t r a d e a c c e p t a n c e s . A f f i r m e d . 

On h e a r i n g a f t e r judgment i n D i s t r i c t Court of Appeal , F i r s t 

D i s t r i c t , D i v i s i o n One (55 C a l . App. Dec. 2 6 ) , r e v e r s i n g judgment 

of S u p e r i o r Cour t i n a n a c t i o n upon t r a d e a c c e p t a n c e s . Judgment 

of S u p e r i o r Cour t a f f i r m e d . 

Por Appe l l an t—George H. Woodruff ; Woodruff , Musick, P i n n e y 

& H a r t k e . 

For Respondents—Elmer D. J e n s e n ; H. A. B lancha rd , of Counse l , 

On A p r i l 30 , 1925, unde r t h e t r a d e name of A r i s t o c r a t D i s t r i b u -

t i n g Company, one J . B. V a i l e n e n t e r e d i n t o a c o n t r a c t i n w r i t i n g 

w i t h Chas. A. M e r r i t t and Chas. A. P a r l i e r , a c o p a r t n e r s h i p , do ing 

b u s i n e s s unde r t h e name of M e r r i t t and P a r l i e r , w i t h r e f e r e n c e t o 
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t he s a l e and 4 e l i v e r y "by t h e fo rmer t o t he l a t t e r of a c e r t a i n 

number of d i shwash ing machines . The c o n t r a c t need n o t h e r e be 

s e t o u t o t h e r t h a n t o s t a t e t h a t i t was never f u l f i l l e d on the 

p a r t of t h e A r i s t o c r a t . D i s t r i b u t i n g Company, and t h e r e i s no 

p r e t e n s e t h a t i t s covenan t s were o b s e r v e d . At t h e t ime of t h e 

making of t h e c o n t r a c t , and a s a p a r t of t he t r a n s a c t i o n , Mer-

r i t t a n d P a r l i e r a c c e p t e d two d r a f t s o r t r a d e a c c e p t a n c e s drawn 

by the A r i s t o c r a t D i s t r i b u t i n g Company, p a y a b l e to t hemse lve s , 

a l i k e e x c e p t a s to d a t e of m a t u r i t y , f o r $420 each , and payab le 

60 and 90 days a f t e r d a t e , r e s p e c t i v e l y . The m a t e r i a l p a r t of 

the e a r l i e s t of t h e s e a c c e p t a n c e s i s h e r e s e t f o r t h : 

"$To. , Los Ange les , C a l i f . 4 / 3 0 , 1925, d a t e of s a l e . 

$420 t o M e r r i t t & P a r l i e r , San J o s e , C a l i f . , on June 30 th , 1925. 

Pay to t h e o r d e r of o u r s e l v e s a t Los Angeles , C a l i f . , the Sum 

Of Four Hundred Twenty and 00/100 D o l l a r s . The o b l i g a t i o n of 

t h e a c c e p t o r h e r e o f a r i s e s ou t of t h e p u r c h a s e of goods f rom 

t h e drawer , m a t u r i t y b e i n g i n c o n f o r m i t y w i t h o r i g i n a l te rms of 

p u r c h a s e . Accep ted a t San J o s e , C a l . D e a l e r ' s Town on 4 /30 , 

1925, Date of Order* Payab le t h r u S e c u r i t y S t a t e Bank, San J o s e , 

C a l . , D e a l e r ' s Bank. M e r r i t t & P a r l i e r , Trade Name of A c c e p t o r . 

By Chas . A. M e r r i t t , A u t h o r i z e d A c c e p t o r . A r i s t o c r a t D i s t r i b u t i n g 

Co . , J . B. V a l l e n . " 

( 1 ) P l a i n t i f f , a l l e g i n g i t s e l f t o bo a h o l d e r i n due cou r se 

( C i v . Code, s e c , 3].33) of t h e s e i n s t r u m e n t s , sued t h e de fendan t^ 

a s a c c e p t o r s t h e r e o f f o r t h e amounts s p e c i f i e d t h e r e i n . Defendant 

c o p a r t n e r s h i p , p l e a d i n g the n o n n e g o t i a b i l i t y of s a i d i n s t r u m e n t s 

i n t r o d u c e d and p r o v e d a n u n c o n t r a d i c t e d d e f e n s e t o s a i d o b l i g a t i o n s 
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u n l e s s p l a i n t i f f can "be sa^j i t o "be an i n n o c e n t p u r c h a s e r t h e r e o f 

f o r v a l u e . P l a i n t i f f showed a payment of $786 .90 f o r s a i d inr-

s t rvunents and t h a t i t was i g n o r a n t of a l l i n f i r m i t y i n them. 

The whole q u e s t i o n t u r n s upon t h e n e g o t i a b i l i t y o r no n e g o t i a b i l i t y 

of s a i d d r a f t s and t h i s q u e s t i o n must be d e t e r m i n e d f rom the f a c e 

of t h e i n s t r u m e n t s t h e m s e l v e s , ( I n t e r n a t i o n a l F i n a n c e Co. v . 

N o r t h w e s t e r n Drug Co. , 282 Fed . 9 2 0 . ) The q u e s t i o n i s f u r t h e r 

r e f i n e d by t h e c o n s t r u c t i o n to be p l a c e d upon t h e above c l a u s e , 

r e a d i n g : "The o b l i g a t i o n of t h e a c c e p t o r h e r e o f a r i s e s ou t of 

t h e p u r c h a s e of goods f rom the drawer , m a t u r i t y b e i n g i n c o n f o r m i t y 

w i t h o r i g i n a l te rms of p u r c h a s e . " I n o t h e r words , i s s a i d c l a u s e 

t h e e x p r e s s i o n of a con t ingency a s t o t h e m a t u r i t y of t h e a c c e p t -

a n c e s o r does i t mere ly r e f e r t o t he c o n s i d e r a t i o n f o r which t h e y 

were given? P a r t i c u l a r l y , does t h e e x p r e s s i o n " m a t u r i t y b e i n g i n 

c o n f o r m i t y w i t h o r i g i n a l t e rms of p u r c h a s e " r e f e r t o t h e d a t e s e t 

up i n t h e body of t h e t r a d e a c c e p t a n c e s o r does i t r e f e r t o t h e 

u n d e r l y i n g c o n t r a c t be tween t h e p a r t i e s ? I t w i l l be o b s e r v e d t h a t 

t h e s e a c c e p t a n c e s were made p a y a b l e t o t h e drawers t h e m s e l v e s , f h e 

q u e s t i o n f u r t h e r a r i s e s : For what r e a s o n were t h e s e p a r a g r a p h s 

i n s e r t e d ? Wi thout them t h e i n s t r u m e n t s a r e p e r f e c t t r a d e a c c e p t -

a n c e s , n e g o t i a b l e i n form i n eve ry r e s p e c t . I f t h e s e p a r a g r a p h s 

were no t i n t e n d e d t o make the c o l l a t e r a l agreement a p a r t of t h e 

i n s t r u m e n t s , t h e n t h e y a r e a f r a u d upon t h e a c c e p t o r s , who h a d a 

r i g h t t o b e l i e v e t h a t t h e y would matu re o n l y a s i n s a i d c o n t r a c t 

p r o v i d e d . 

We a r e f o r t u n a t e l y not w i t h o u t a s s i s t a n c e i n t h e p r o p e r c o n s t r u c -

t i o n of t h e s e i n s t r u m e n t s , f o r t h e i d e n t i c a l q u e s t i o n was p r e s e n t e d 

t o t h e h i g h e s t c o u r t s i n b o t h t h e s t a t e s of Minneso ta and Texas^ 
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I t seems t h a t t h e r e p r e s e n t a t i v e s of t h i s p a t e n t e d a r t i c l e , 

t h e A r i s t o d i shwash ing machine, have i n o t h e r s t a t e s "been 

l o n g on p r o m i s e s , s h o r t on pe r fo rmances and q u i c k on n e g o t i -

a t i o n s of t h e o b l i g a t i o n s e x e c u t e d "by t h e c r e d u l o u s and unwary 

m e r c h a n t s . I n Minnesota , i n t h e case of S e l l e r v . Cuddy (Minn . ) , 

214 IT. W. 934, t h e c o u r t h e l d the above p a r a g r a p h to "bo "a s t a t e -

ment of t h e t r a n s a c t i o n which g i v e s r i s e t o t h e i n s t r u m e n t " ( C i v . 

Code, s e c . 3084) , s a y i n g : "So t h e r e i s no ground f o r t h e con-

t e n t i o n t h a t t h i s s t a t e m e n t i n the a c c e p t a n c e s p u t t he p l a i n t i f f s 

upon i n q u i r y c o n c e r n i n g t h e t e rms of t h e u n d e r l y i n g c o n t r a c t of 

p u r c h a s e o r i t s s t a t u s a t t h e t ime "being w i t h r e s p e c t t o p e r -

fo rmance o r b r e a c h by t h e p a r t i e s t h e r e t o . The s i t u a t i o n i s v e r y 

d i f f e r e n t f rom t h a t p r e s e n t e d by an i n s t r u m e n t which by r e f e r e n c e 

makes a n o t h e r and u n d e r l y i n g c o n t r a c t a p a r t of i t s e l f and so 

becomes s u b j e c t t o i t s t e r m s . That was t h e c a s e i n King C a t t l e 

Co. v . J o s e p h . 158 Minn. 481, 198 N. W. 798, 199 IT. W. 437 . " 

I t w i l l "be s e e n f rom t h e above q u o t a t i o n t h a t i f t h e i n s t r u m e n t s 

h e r e unde r c o n s i d e r a t i o n make the u n d e r l y i n g c o n t r a c t a p a r t of 

t h e m s e l v e s , t h e i r n e g o t i a b i l i t y i s t h e r e b y d e s t r o y e d . . As above 

i n t i m a t e d , we a r e of t h e o p i n i o n t h a t t h e s a i d p a r a g r a p h does 

make t h e u n d e r l y i n g c o n t r a c t a p a r t of s a i d i n s t r u m e n t s f o r t h e 

p u r p o s e of d e t e r m i n i n g t h e m a t u r i t y &ate t h e r e o f , which may be 

d i f f e r e n t f rom t h a t s e t f o r t h i n s a i d i n s t r u m e n t s t h e m s e l v e s . 

I n t h i s c o n n e c t i o n we a r e c o n s t r a i n e d to d i s a g r e e w i t h the o p i n i o n 

announced i n t h e above -quo ted c a s e . Wo a r e i n a c c o r d , however, 

w i t h t h e r e a s o n i n g s o t f o r t h i n Land Co. v . Cram ( T e x a s ) , 291 S . W 

1084, which i s a l s o a c a s e i n v o l v i n g t h e i d e n t i c a l l anguage h e r e 
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u n d e r c o n s i d e r a t i o n . I n t h a t c a s e t h e r e was i n the Court of C i v i l 

Appea l s a m a j o r i t y o p i n i o n i n a c c o r d w i t h the Minneso ta h o l d i n g , 

t o which t h e r e * a s a d i s s e n t i n g o p i n i o n "by Mr. J u s t i c e S t a n f o r d . 

The supreme c o u r t , however , a d o p t e d t h e r e a s o n i n g of Mr. J u s t i c e 

S t a n f o r d , i n t h e f o l l o w i n g l a n g u a g e : 

"We a g r e e w i t h the c o n c l u s i o n r e a c h e d "by A s s o c i a t e J u s t i c e 

S t a n f o r d i n h i s d i s s e n t i n g o p i n i o n a s to t h e l e g a l e f f e c t of 

t h e c l a u s e j u s t q u o t e d . I n our o p i n i o n the c l a u s e h a s e f f e c t 

t o r e n d e r t h e t r a d e a c c e p t a n c e s n o n n e g o t i a b l e unde r t h e law 

merchan t a s w e l l a s u n d e r the N e g o t i a b l e I n s t r u m e n t s Act (Vernon ' s 

Ann. C i v . S t . 1925, a r t s . 5932-5946)* The o b l i g a t i o n of t h e a c -

c e p t o r , a c c o r d i n g t o t h e terms of s a i d c l a u s e , a r i s e s no t f r o m 

t h e i n s t r u m e n t s t h e m s e l v e s , "but f rom a c o l l a t e r a l t r a n s a c t i o n . 

For a n i n s t r u m e n t t o "be n e g o t i a b l e , t h e o b l i g a t i o n of t h e maker 

must a r i s e e x c l u s i v e l y f r o m the i n s t r u m e n t . No o b l i g a t i o n a r i s i n g 

f rom a c o l l a t e r a l t r a n s a c t i o n can be i m p o r t e d i n t o t h e t e rms of 

t h e i n s t r u m e n t w i t h o u t d e s t r o y i n g the n e g o t i a b i l i t y of t h e i n -

s t r u m e n t . ( 8 Corpus J u r i s , p p . 1 1 3 - 1 1 4 . ) A n e g o t i a b l e i n s t r u -

ment h a s b e e n te rmed ' a c o u r i e r w i t h o u t l u g g a g e ' , whose countenance 

i s i t s p a s s p o r t . Th i s a p t flietaphoy does n o t f i t t h e s e t r a d e ac-r 

c e p t a n c e s , f o r t h e r e a s o n they a r o l a d e n w i t h t h e equipment of a 

w a y f a r e r who does no t t r a v e l under s a f e c o n d u c t . By t h e i r exprejss 

t e rms t h e s e i n s t r u m e n t s b e a r burdens whose n a t u r e must be sought 

f o r beyond t h e f o u r c o r n e r s of t h e i n s t r u m e n t s t h e m s e l v e s . The 

c l a u s e i n q u e s t i o n i s more t h a n a mere 1 s t a t e m e n t of the t r a n s a q -

t i o n which & ves r i s e to t he i n s t r u m e n t 1 , a s p e r m i t t e d by p a r a g r a p h 

2 , s e c t i o n 3 , of a r t i c l e 5932 of t h e R e v i s e d S t a t u t e s . So f a r f rom 
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"being a mere d e s c r i p t i v e r e f e r e n c e t o the t r a n s a c t i o n which 

gave r i s e t o t h e i n s t r u m e n t , t he c l a u s e , i n d e f i n i t e t e rms , 

p o i n t s t o t h a t t r a n s a c t i o n a s t h e source of t h e a c c e p t o r ' s 

o b l i g a t i o n t o p a y t h e amount named i n the i n s t r u m e n t . The 

l e g a l e f f e c t of t h e c l a u s e i s t o r e n d e r the p a p e r s u b j e c t 

t o a l l the r i g h t s and e q u i t i e s of t he p a r t i e s t o t h e c o l -

l a t e r a l t r a n s a c t i o n f rom which t h e o b l i g a t i o n of t h e a c -

c e p t o r a r i s e s . ( P a r k e r v . American Exchange Bank (Tex . 

C i v . A p p . ) , 27 S . W. 1072; 8 C. J . 124 . " 

A s i m i l a r e a s e and a s i m i l a r h o l d i n g i s C o n t i n e n t a l Bank 

& T r u s t Co. v . Times Pub. Co. ( L a . ) , 76 So . 612, where t h e 

words " a s p e r c o n t r a c t " a p p e a r i n g i n an o t h e r w i s e n e g o t i a b l e 

p r o m i s s o r y n o t e were h e l d t o q u a l i f y t h e u n c o n d i t i o n a l p romise 

t o p a y p r e v i o u s l y e x p r e s s e d t h e r e i n . S i m i l a r words , however, 

were h e l d n o t t o d e s t r o y t h e n e g o t i a b i l i t y of an i n s t r u m e n t 

i n N a t i o n a l Bank v . Wentworth ( M a s s . ) , 105 N. E . 626. The 

c o u r t s do no t d i f f e r a s t o t h e l e g a l p r i n c i p l e i n v o l v e d , b u t 

d i f f e r a s t o t he meaning to be a s s i g n e d t o t h e l anguage t h e n 

unde r r e v i e w . The q u e s t i o n h a s been s t a t e d a s f o l l o w s : "When-

e v e r a b i l l of exchange o r a p r o m i s s o r y n o t e c o n t a i n s a r e f e r e n c e 

t o some e x t r i n s i c c o n t r a c t i n such a way a s to make t h e b i l l o r 

n o t e s u b j e c t t o t h e te rms of t h a t c o n t r a c t , a s d i s t i n g u i s h e d from 

a r e f e r e n c e i m p o r t i n g mere ly t h a t the e x t r i n s i c agreement was t h e 

o r i g i n of t h e t r a n s a c t i o n o r c o n s t i t u t e s t h e c o n s i d e r a t i o n of t h e 

b i l l o r n o t e , t h e n e g o t i a b i l i t y of t h e i n s t r u m e n t i s d e s t r o y e d . " 

See, t o t h i s e f f e c t , Nor thwes t e rn N a t . I n s . Co. v . Sou the rn 
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S t a t e s e t c . Co. ( G a . ) , 93 S . E . 157. 

The p r i n c i p l e h a s a g a i n "been s t a t e d t h a t by t h e law merchant 

one of t h e p r i n c i p l e e l emen t s of n e g o t i a b i l i t y i s c e r t a i n t y of 

payment , and any words of t h e i n s t r u m e n t r e n d e r i n g payment 

c o n d i t i o n a l o r u n c e r t a i n d e s t r o y i t a s a n e g o t i a b l e i n s t r u m e n t . 

( G r e e n b r i e r V a l l e y Bank v . B a i r (W. V a . ) , 77 S . E . 2 7 4 . ) I n 

our own code ( s e c . 3085, C i v i l Code) i t i s p r o v i d e d : "An i n r 

s t r u m e n t p a y a b l e upon a con t ingency i s n o t n e g o t i a b l e , and tho 

h a p p e n i n g of t h e e v e n t does no t cure t h e d e f e c t . " Somewhat 

i n l i n e w i t h t h i s r e a s o n i n g i s t h e case of Grlendora Bank v . 

Davis e t a l . , 75 C a l . Dec. 715, where t h e c o u r t h e l d t h e f o l l o w -

i n g l anguage t o d e s t r o y t h e n e g o t i a b i l i t y of tho i n s t r u m e n t : 

"Th i s n o t e i s g i v e n i n payment of merchand i se and i s t o be 

l i q u i d a t e d by payments r e c e i v e d on accoun t of s a l e of such mer -

c h a n d i s e . " 

The d o c t r i n e of such c a s e s a s F l o o d v . P o t r y , 165 C a l . 309, 

a n d P r a t t v . D i t t m e r . 51 C a l . App. 512, which r e l a t e s t o c a s e s 

of t r a n s f e r p r i o r t o f a i l u r e of c o n s i d e r a t i o n i n e x e c u t o r y con-

t r a c t s , i s , i n view of t h e c o n s t r u c t i o n above announced, n o t 

h e r e i n v o l v e d . Th i s c o n c l u s i o n r e n d e r s a l s o u n n e c e s s a r y a 

d i s c u s s i o n of t h e q u e s t i o n of t h e s u f f i c i e n c y of t h o e v i d e n c e t o 

s u p p o r t t h e f i n d i n g of t he c o u r t t h a t p l a i n t i f f h a d a c t u a l knowl-

edge of t h e i n f i r m i t y of t h e s e i n s t r u m e n t s . 

The j u d g n e n t i s a f f i r m e d . PEES TON, J . 
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