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To: Federal Reserve Board March 24, 1927• 

From: Mr. % a t t - General Counsel. Subject: Power to Prescr ibe Conditions of 
Membership for State Banks under Sect ion 
9 as amended by McFadden Act. 

Before admitt ing any more State banks to membership in the Federal 

Reserve System, i t w i l l be necessary f o r the Board to dec ide the most 

important quest ion presented f o r i t s cons idera t ion by the amendments con-

tained in the McFadden Act, - - i . e . , what condi t ions of membership may 

the Board l e g a l l y and nrooerly prescr ibe in admitting State banks to the 

Federal Reserve System under the provis ions of Sect ion 9 of the Federal 

Reserve Act as amended by the '"cFadden Act? 

The f i r s t naragraoh of Sect ion 9 of the Federal Reserve Act as amend-

ed by the McFadden Act o f February 25, 1927, reads as f o l l o w s , the words 

underl ined having been inser ted by the McFadden Act: 

"Sec. 9- Any bank incorporated by spec ia l law of any Sta te , 
or organized under the general lews of any State or of the United 
S t a t e s , d e s i r i n g to become a member of the Federal reserve system, 
may make a p p l i c a t i o n to the Federal Reserve Board, under such ru le s 
and regu la t ions as i t may prescr ibe , f o r the r ight to subscribe to 
the s tock of the Federal reserve bank organized wi th in the d i s t r i c t 
in which the applying batik i s l o c a t e d . Such a p p l i c a t i o n s h a l l be 
for the sane amount of s tock that the applying bank would be required 
to subscribe to as a nat ional bank. The Federal Reserve Board, sub-
j e c t to the provis ions of t h i s Act and to such condi t ions as i t may 
p r e s c r i b e pursuant thereto, may permit the applying bank to become 
a stockholder of such Federal reserve bank." 

Upon a p l a i n ' r e a d i n g of the Act, i t w o u l d seem that the Board may in 

i t s d i s c r e t i o n prescr ibe any reasonable condi t ions which are "pursuant to" 

prov i s ions of the Federal Reserve Act. The quest ion a r i s e s , however, what 

condit ions may be aaid to be pursuant to the p r o v i s i o n s of the Federal Re-

serve Act? 

WEAT CONDIT101*S ARE "PURSUANT TO" TEE ACT? 

I t may be argued that , t e c h n i c a l l y , any condi t ion of membership which 

the Board might prescribe would oc "pursuant to" the l a s t sentence of the 
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f i r s t paragraph of &ct ion 9, '"hich authorizes the Board to prescribe con-

d i t ions of membership ~iursuant to the provis ions of the Federal Reserve 

Act. Such a construct ion, however, m i l d not be j u s t i f i e d because i t 

w d u l d g ive no e f f e c t whatever to the amendment adding to t h i s sentence the 

words "pursuant thereto".• I t i s a wel l -recognized rule of statutory-

construction that where the l e g i s l a t u r e amends a s ta tu te by adding cer ta in 

new language i t i s presumed to have intended to make some change i n the 

law, and some e f f e c t must be given to the new language added by the amend-

ment. 

I an of the opinion, therefore, that the Act as amended must be conr-

strued as authorizing the Board to prescribe only such condit ions of 

membership as are "pursuant to" other provis ions of the Federal Reserve 

Act. 

The question then a r i s e s what condit ions of membership may be sa id 

to be pursuant to provis ions of the Federal Reserve Act other than the 

l a s t sentence of the f i r s t paragraph of Sect ion 9? 

CONDITIONS "PURSUANT TO" SPECIFIC PROVISIONS OF THE ACT. 

C o n d i t i o n s o f membership which merely s i a t : o r carry out certain 

s p e c i f i c provis ions nf the Federal Reserve Act obviously are condi t ions 

made mrsuant to the provis ions of the F e d e r a l Reserve Act w i th in the 

meaning of the Act as amended. 

Within t h i s c l a s s would obviously be included the %th and 8th 

conditions of membership set for th in S c c t x c n 3V o f Regulation H. The 

7th condit ion i s merely designed to carry out that provis ion of Section 

19 which forbids any member bank to keep on deposit with any State bank 

or trust company which i s not a member bank a sum in excess of 10% of i t s 

own paid-up capi ta l and surplus; and the 8th condit ion merely s e t s f o r t h 
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State member banks to i s sue bankers' acceptances. *"»' 

Likewise, i t may be said that the 9th condition of membership se t 

forth in Section IV of Regulation H, which provides that: 

"The Board of d irectors of sa id bank or trust company 
s h a l l adopt a reso lut ion authorizing the interchange of r e -
ports and information between the Federal Reserve Bank of 
the d i s t r i c t in which subh bank or trust company i s located 
and the banking author i t i e s of the State in which such bank 
i s located ", 

i s prescribed pursuant to tho provis ion of Soction 9 of the Federal Reserve 

Act which authorizes Federal reserve banks to accent examinations and re-

ports made by the S ta te author i t i e s in lieu, of examinations made by ex-

aminers s e l e c t e d or approved by the Federal Reserve Board. The State 

a u t h o r i t i e s might we l l h e s i t a t e to d i s c l o s e reports of examinations of 

State banks to Federal reserve banks unless authorized to do so by the 

banks examined. Hence, i t may be sa id that the power to require State 

member banks to authorize the State author i t i e s to furnish reports of ex-

aminations to the Federal reserve banks i s inc identa l to the s p e c i f i c 

s tatutory authority for the Federal reserve banks to accept State ex-

aminations in l i e u of examinations made by Federal Reserve Examiners. 

The s t a t u t e does not expressly authorize Federal reserve banks to furnish 

the S t a t e a u t h o r i t i e s with copies of reports of examinations of S ta te 

banks made by Federal Reserve Examiners; but the State au thor i t i e s might 

refuse to furn i sh copies of the ir examinations to the Federal reserve 

banks unless the Federal reserve banks furnish them with reports of 

Federal reserve examinations of State banks. Hence, i t may be sa id that 

the power to require State member banks to authorize the Federal reserve 

banks to furnish the State author i t i e s with copies of reports of examina-

t ions of such State banks made by the Federal Reserve Examiners i s neces-

s a r i l y inc identa l to the s tatutory authority for the Federal reserve banks 
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to accept State examinations in l i e u of Federal reserve examinations. 

Moreover, t h i s i s an obviously reasonable condition to which no one could 

object . 

I t may be argued that; the 3rd condition of membershin s e t f o r t h in 

Section IV of Regulation H, which nrovides that: 

"Such bank or trust company sha l l not reduce i t s 
capi ta l stock except with the permission of the Federal 
Reserve Board", 

i s pursuant to that provis ion of Sect ion 9 of the Federal Reserve Act vhich 

provides that: 

"All banks admitted to membership under authority of 
th i s s ec t ion s h a l l be required to comply with the reserve 
and capi ta l requirements of th i s Act and to conform to 
those provis ions of law imposed on nat ional banks which nro-
h i b i t such banks from lending on or purchasing the ir own 
s tock, which r e l a t e to the withdrawal or impairment of the ir 
capi ta l s tock, and which r e l a t e s to the payment of unearned 
dividends 11. 

A reduction of the capi ta l s tock, however, does not neces sar i ly involve a 

withdrawal or impairment of the capi ta l stock nor reduce the cap i ta l below 

the cap i ta l requirements prescribed by the Federal Reserve Act. This con-

d i t ion of membership, therefore, goes beyond the above quoted provis ion of 

the Federal Reserve Act and cannot pronerly be said to be "pursuant theretd', 

For th i s reason, I am of the opinion that the Board may no longer prescribe 

this condit ion. 

CONDITIONS RE BRANCHES. 

The 4tli and 5th conditions se t forth in Sect ion IV of Regulation H, 

which deal with the establishment of branches by State member banks and 

the absorption o f , or the a c q u i s i t i o n of an in tere s t in , other banks for 

the purpose of converting such other banks into branches, are superseded by 

the fo l lowing p r o v i s i o n , of law, which was inser ted in Sect ion 9 of the 

Federal Reserve Act by an amendment contained in the McFadden Act: 
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"Any such State bank which, at the date of the approval 
of th i s Act, has establ ished.and i s operating a branch or 
branches in conformity with the State law, may reta in and 
operate the same while remaining or upon becoming a stockholder 
of such Federal reserve bank? but ho feuch Stbte bank may re ta in 
or acquire stock in a Federal reserve bank except upon re l inquish-
ment of any branch or branches es tabl i shed a f t e r the date of the 
approval of t h i s Act beyond the l i m i t s of the c i t y , town, or 
v i l l a g e in which the parent bank i s s i tuated". 

By enacting t h i s provis ion, Congress undoubtedly intended to deal 

completely with the subject of branches of State member banks. I am of 

the opinion, therefore , that the Board no longer has power to prescribe 

any conditions respect ing branches of State member banks. 

C0IEDIT10ITS EE FINANCIAL COKDITIOH OR MAITA&EM5NT • 

The remaining conditions set for th in Section IV of Regulation H 

( i . e . , the 1 s t , 2nd and 6th condit ions) present more d i f f i c u l t y . These 

conditions read as fo l lows: 

"( l ) Except with the permission of the Federal Reserve Board, 
such bank or t rus t company s h a l l not cause or permit any 
change to be made in the general character of i t s a s s e t s or in 
the scope of the funct ions exercised by i t at the time of ad-
mission to membership, such as w i l l tend to a f f e c t mater ia l ly 
the standard maintained at the time of i t s admission to the 
Federal reserve system and required as a condit ion of membership. 

"(2) Such bank or trust company shal l at a l l times conduct 
i t s business and exerc ise i t s powers with due regard to the 
safe ty of i t s customers. 

"(3) Such bank or trust company shal l reduce to, and maintain 
within, the l i m i t s prescribed by the laws of the State in 
which i t i s located , any loan which may be in excess of such 
l imi t s" . 

I know of no provis ion of the Federal Reserve Act to which these 

conditions may be s a i d to be pursuant unless i t be that provis ion of Sec-

t ion 9 which provides that , in ac t ing upon appl icat ions of State banks 

for membership in the Federal Reserve System: 

" * * * the Federal Reserve Board shal l consider the 
f inanc ia l condit ion of the applying bank, the general character 
of i t s management, and "Aiether or not the corporate powers exercised 
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are cons i s tent with the purposes of th is Act". 

Is a condition of membership which has a "bearing upon the f i n a n c i a l 

condition of the applying hank, the general character of i t s management 

or upon the question whether the corporate powers exercised by such benk 

are cons is tent with the purposes of the Federal Reserve Act a condition 

prescribed "pursuant to" a provis ion of the Federal Reserve Act? 

The above quoted provis ion of Sect ion 9 does not require the perform-

ance of any part icu lar acts by member banks nor does i t forbid the -,er-

formance of any part icu lar act by member banks.. I t does, however, imoose 

a mandatory duty upon the Federal Reserve Board which must be discharged 

by the Board in act ing upon every appl icat ion of a State bank for member-

ship in the Federal Reserve Systea. . 

When a bank appl ies for. membership iii the Federal Reserve System,. 

the Board, in i t s d i s c r e t i o n , may disapprove such appl icat ion , or i t may 

approve such appl icat ion subject to the provis ions of the Federal Beserve 

Act and such conditions of membership as the Board may prescribe pursuant 

thereto; and the law provides that,, in acting upon such appl icat ion , the 

Board "shall" ( i . e . , mast) consider the f inanc ia l condition of the applying 

bank, the general character of i t s management, and whether or not the 

corporate powers exerc ised are cons is tent with the purposes of the Federal 

Reserve Act. 

What i s the purpose of th i s requirement and what p r a c t i c a l appl icat ion 

should be given to i t ? 

Reading the ent i re Act together and g iv ing i t a prac t i ca l interpretat ion, 

i t would seem to contemplate that i f the Boord i s d i s s a t i s f i e d with the 

f i n a n c i a l condition of the applying bank or the general character of i t s 

management or f e e l s that the corporate powers exerc ised by i t are not con-
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s i s tent with the purposes of the Fedorel Reserve Act, thv Board should, 

e i ther (a) disapprove the appl icat ion in toto o.nd deny the bank the 

p r i v i l e g e s of membership in the Federal Reserve System, or (b) admit the 

bank to membership subject to conditions designed to correct the matters 

found, to be unsa t i s fac tory . 

This has always been the Board1s prac t i ce , and the l e g i s l a t i v e 

h i s t o r y of th i s provis ion of the Federal Reserve Act (which i s s e t for th 

on pages 5 to 9 of a l e t t e r attached hereto) demonstrates beyond any 

p o s s i b i l i t y of doubt that when Congress wrote this provis ion into the 

Federal Reserve Afct (by the amendment of June 21, 1917), i t thereby 

sanctioned such p r a c t i c e . Moreover, Congress did not by the amendment 

contained in the McFadden B i l l c l ear ly indicate an intent to prohibi t such 

p r a c t i c e . On the contrary, as w i l l hereinafter be shown, i t r e jec ted a 

s p e c i f i c amendment which would have stopped such prac t i ce . 

i am of the opinion, therefore, that a condition of membership de-

signed to correct an unsa t i s fac tory f inanc ia l condit ion of the applying baik 

oiy anything unsa t i s fac tory in the general character of i t s management, or 

designed to r e s t r i c t the bank to the exercise of such corporate powers 

as are cons is tent with the purposes of the Federal Reserve Act i s a con-

d i t i on prescribed pursuant to the above quoted provis ion of the Federal 

Reserve Act. 

I am a l so of the opinion that any condition of membership designed 

to preserve a s a t i s f a c t o r y f inanc ia l condition or s a t i s f a c t o r y management 

for the applying bank or to keep the corporate powers exercised by the 

applying bank cons is tent with the purposes of the Federal Reserve Act i s 

l ikewise a condition prescribed pursuant to th i s provis ion of the Federal 

Reserve Act. 
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In deciding whetheir or not to admit a part icular bank to membership 
o 

in the Federal Reserve System and i f so what conditions of membership 

should be orescribed, the Board i s required by law to consider the 

f i n a n c i a l condition of such bank, the character of i t s management, and 

whether or not the corporate powers exercised by i t are cons i s tent 

with the purposes of the Federal Reserve Act. *t would be f u t i l e for 

the Board to assure i t s e l f that the f inanc ia l condit ion and management 

of the bank are s a t i s f a c t o r y and that i t s corporate powers are cons i s tent 

with the purposes of the Federal Reserve Act before admitting such bank 

to the Federal Reserve System i f , on the very day a f t e r i t i s admitted 

to the System, such bank could materia l ly impair i t s f i n a n c i a l condit ion, 

lower the character of i t s management, and assume corporate powers i n -

cons i s tent with membership in the Federal Reserve System. I t would seem, 

therefore , that the Board i s c l ear ly j u s t i f i e d in prescribing a condition 

of membership designed to require a bank to maintain the standard on the 

bas i s of which i t was admitted to membership. 

Condition Mo. 1, quoted above, i s a condition designed to preserve 

a s a t i s f a c t o r y f i n a n c i a l condition of the applying bank and to keep i t 

within the scope of the . funct ions exercised by i t at the time i t was ad-

mitted to membership and which served as a bas i s for the Board's dec i s ion 

as to whether the corporate powers exercised by the bank were at that 

time cons i s tent with the purposes of the Federal Reserve A c t . For th is 

reason, I am of the opinion that condit ion no. 1 i s a condition prescribed 

"pursuant to" the provis ions of the Federal Reserve Act. 

Conditions Nos. 2 and 6 a l s o r e l a t e to the f i n a n c i a l condition of 

the applying bank and the general character of i t s management and are de-

signed to preserve for such bank a s a t i s f a c t o r y f i n a n c i a l condit ion and 

s a t i s f a c t o r y management. . Any bank which exerc i ses i t s powers without due 
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regard to the s a f e t y of i t s easterners i s obviously mismanaged and i s very 

l i k e l y to ge t into a "bad f inanc ia l condition. And any bank which v i o l a t e s 

the loan l imi ta t ions prescribed by the State laws i s obviously mis-

managed and i s l i k e l y to get in to a bad f i n a n c i a l condit ion. I am of the 

opinion, therefore , that conditions no, 2 and 6 are condit ions prescribed 

"pursuant; to" the provisions of the Federal Reserve Act. 

For the reasons s e t forth above, X am a l so of the opinion that spec ia l 

conditions of membership prescribed from time to time which require 

part icu lar banks upon being admitted to the Federal Reserve System to a -

gree to charge o f f worthless a s s e t s , to reduce certa in l i n e s of c r e d i t , 

or to make other adjustments which are necessary to improve the f i n a n c i a l 

condition or management of the bank are conditions prescribed "pursuant to" 

the above quoted provis ion of the Act. 

COITDITIQUS RESTRICTING EX5RCIS5 OF CORPORATE POWERS. 

For the reasons s e t forth above, I am a l so of the opinion that 

spec ia l conditions of membership prescribed by the Board from time to 

time r e s t r i c t i n g or prohibi t ing the exerc ise by part icular banks of 

s p e c i f i c corporate powers which the Board considers incons i s tent with 

the purposes of the Federal Reserve Act are conditions prescribed "pur-

suant to" the above quoted provis ion of the Federal Reserve Act. 

Owing to cer ta in fac tors in the l e g i s l a t i v e h i s tory of the amendment 

contained in the McFadden B i l l inser t ing the words "pursuant thereto" in 

the l a s t sentence of the f i r s t paragraph of Sect ion 9 of the Federal Re-

serve Act , however,, i t may be argued that t h i s amendment was intended to 

have the e f f e c t of -orohibiting the Federal Reserve Board from prescribing 

any conditions, of membership which r e s t r i c t in any way the exerc i se by State 

member banks of the corporate powers granted to them by the S ta te s of the ir 
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creat ion. 

I t i s a fundamental rule of s tatutory construction that the intent ion 

of the l e g i s l a t u r e i s to "be sought f i r s t in the language of the statute, , 

and i f that language i s clear and unambiguous i t i s improper to seek e l s e 

where for the in tent of the l e g i s l a t u r e or to have recourse to the debates 

or other extraneous matters for that purpose. 

"If the language of the s ta tute i s p l a i n and free from 
ambiguity, and expresses a s i n g l e , d e f i n i t e , and sens ib le 
meaning, that meaning i s conclus ive ly presumed to be the 
meaning which the l e g i s l a t u r e intended to convey. In other 
words, the s t a t u t e must be interpreted l i t e r a l l y . Even 
though the court should be convinced that some other meaning 
was r e a l l y intended by the law-making power, and even though 
the l i t e r a l interpretat ion should defeat the very purposes 
of the enactment, s t i l l the e x p l i c i t declarat ion of the 
l e g i s l a t u r e i s the law, and the courts must not depart from 
i t " . - Black, Interpretat ion of laws, (2 ed) , p . 45. 

While opinions on th i s subject may d i f f e r , i t i s my opinion that 

the language of th i s amendment i s s u f f i c i e n t l y c l ear to exclude any con-

s iderat ion of i t s l e g i s l a t i v e h i s tory from a s t r i c t l y l ega l construction 

of the s t a t u t e . 

I t i s not improper, however, in administering a s ta tu te for an ad-

minis trat ive body to consider the l e g i s l a t i v e h i s tory of the s t a t u t e or 

any other relevant f a c t s and to have a due regard to such considerations 

in formulating i t s administrative po l i cy with respect to matters as to 

which i t s powers are d iscret ionary . For th is reason i t i s important to 

consider the l e g i s l a t i v e h i s tory of that provis ion of the McFadden B i l l 

which inserted the words "pursuant thereto" in Sect ion 9 of the Federal 

Reserve Act. Inc identa l ly , a consideration of such l e g i s l a t i v e h i s tory 

w i l l demonstrate that i t was not the intent of Congress as a whole to 

forbid the Board to prescribe conditions of membership r e s t r i c t i n g the 

exerc i se of corporate powers incons i s tent with membership.; but, on the 
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c o n t r a r y * C o n g r e s s r e j e c t e d , a proposed. amendnjsnt ~'hich " o u l d h a v e had 

t h i s e f f e c t . 

LEGISLATIVE HISTORY OF THIS AMETOMMT. 

Inasmuch as i t "as at the instance of Senator Glass that t h i s amend-

ment was added to the McFadden B i l l , i t i s appropriate to consider f i r s t 

of a l l the indiv idual views of Senator Glass on t h i s subject . 

I t may be reca l l ed that , during the hearings conducted by the Joint 

Congressional Committee appointed under Section 506 of the Agricul tural 

Credits Act of 1923 for thd purpose of inves t iga t ing the reasons why 

State banks f a i l to become members of the Federal Reserve System* this 

question was discussed at a hearing held by the Committee at which 

several members of the Federal Reserve Board were present . Senator Glass, 

who was a member of the Committee, Questioned the Board's right to pre-

scr ibe conditions of membership r e s t r i c t i n g the establishment of branches. 

He contended that the Board had no r ight to prescr ibe any conditions of 

membership except such as were -pursuant to s p e c i f i c provis ions of the 

Federal Reserve Act. He based h i s contention upon the fol lowing provis ion 

of Sect ion 9: 

"Subject to the provis ions of th i s Act and to the regulat ions 
of the Board made pursuant thereto, any bank becoming a member 
of the Federal Reserve System s h a l l re ta in i t s f u l l charter and 
s tatutory r ights as a State bank or trust company, and may continue 
to exerc i se a l l corporate powers granted i t by the State in which 
i t was created, and sha l l be e n t i t l e d to a l l p r i v i l e g e s of member 
banks". 

In reply to Senator Glass1 contention, I pointed out that one of the 

provis ions of the Federal Reserve Act to which the r ights of State member 

banks were subjected was the provis ion of Sect ion 9 ?hich at that time au-

thorised the Board to prescribe conditions of membership vri.thout any 

s p e c i f i c l i m i t a t i o n as to the conditions that might be prescribed. 
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Senator Glass, however, continued to maintain the view that the in tent 

of Congress was to permit State banks to exercise unimpaired the r ights 

granted to them under State l a w e x c e p t where the exerc ise of such 

r ights ^as in c o n f l i c t with s p e c i f i c provis ions of the Federal Reserve 
\ 

Act, 

The fol lowing statement made by Senator Glass on the f l o o r of the 

Senate (id age 3933 of the Congressional Record for February 16, 1927) i s 

a l so pert inent: 

"Then, in another very important resoect* I d irec t 
the a t tent ion of the Senator from Montana to the b i l l as 
i t came from the House. I t was a shocking invasion of the 
r ights of the State banks of the country*11 

11 Mr. WHEELER. t I t i s strange how many State banks 
wanted the b i l l with Hull GmendoienW, i f the Senator i s 
co?te6t. 

HMr. GLASS. • So much so that the State banks 
were u t t e r l y opposed to the b i l l u n t i l the Senate made a 
s a t i s f a c t o r y adjustment of that controverted p o i n t , ' In other 
words, in some way of which I have no knowledge* at some time, 
there were dropped out of the or ig inal Federal reserve act 
certain words which const i tuted a guarantee to the State banks 
throughout the country that their charter r ights might not 
be invaded; and the Federal Reserve Board, assuming l e g i s l a t i v e 
functions which i t had no r ight to do, made regulations for the 
admission of State banks to the Federal reserve system ?;hich 
were not authorized by the act i t s e l f and were made under an 
in terpretat ion of an exceedingly ref ined and dubious nature. The 
Senate committee, in the b i l l now before u s , had restored those 
words, making regulations by the Federal Reserve Board subject 
to the provis ions of the act i t s e l f * Mot u n t i l these words were 
restored did the National Associat ion of State Bank Superin-
tendents come here and advocate the passage of the b i l l as 
amended by the Senate committee. So when i t comes to respect -
ing the r ights of the States , when i t comes to the question of 
preserving the charter i n t e g r i t y of State banks, the Senate b i l l 
i s i n f i n i t e l y superior to the b i l l which the Senator from Mon-
tana i s advocating." . 

From th is i t would appear that Senator Glass was of the opinion 

that Congress intended by th i s amendment to prevent the Board from 

prescr ibing any conditions of membership r e s t r i c t i n g the exerc i se by 

State banks of the corporate powers granted, to them by'the Sta tes of 
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the ir creat ion, I f such was the l e g i s l a t i v e i n t e n t , i t i s my opinion 

that Congress f a i l e d to use language adequate to carry out that i n t e n t . 

(See the above quotation from Black on Interpretat ion of Laws.) 

Moreover, Congress re jected a proposed amendment which would have 

s p e c i f i c a l l y forbidden the Federal Reserve Board to promulgate any 

"conditions or ra l e s or regulations" which would "l imit or impair the 

charter or s ta tutory r ights and powers of such banks", thus indicat ing 

that Congress as a whole did not intend the amendment a c t u a l l y adopted 

to have such e f f e c t . 

While the McFadden B i l l was being considered by the Banking and 

Currency Committee of the House, representat ives of the National As-

soc ia t ion of Supervisors of State Banks appeared before the Committee 

and urged i t to i n s e r t in to the McFadden B i l l an amendment which would 

change the l a s t sentence of the f i r s t paragraph of Sect ion 9 of the 

Federal Keserve Act to read as fo l lows; the words underlined being added: 

"The Federal Reserve Board, subject to the -provisions of 
th i s Act and to such conditions as i t may prescribe pursuant 
thereto , may permit the applying bank to become a stockholder of 
such Federal Reserve Bank; Provided, horever. that such con-
d i t i ons or ru les or regulat ions prescribed s h a l l not l i m i t or 
impair the charter or s tatutory r ights and powers of such banks 
nor s h a l l the Federal Reserve Board impose any conditions or 
r e s t r i c t i o n s other than those under which nat ional banks s h a l l 
operate." 

Being somewhat dubious as to the a d v i s a b i l i t y of adopting such an 

amendment* Congressman McFadden, Chairman of the Banking and Currency 

Committee of the House, arranged a conference between the representat ives 

of the nat ional Assoc iat ion of Supervisors of S ta te Banks and the Federal 

Reserve Board. The conference took place in the o f f i c e s of the Federal 

Reserve Board on December 30, 1925, with Congressman McFadden present , 

and th i s subject was f u l l y discussed. The discuss ion developed the fac t 
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that the cr i t i c i sms of the Board's Regulations and pract i ces which gave 

r i s e to th i s suggested amendment were based upon a misapprehension of 

the f a c t s and were t o t a l l y -unfounded. Subsequently, Congressman Mc-

Fadden asked the Board for a written statement of i t s views with 

reference to th i s proposed amendment and such a statement was furnish-

ed in a l e t t e r addressed to him by the Boai^d, tindeir date of February 2, 

1926, Which was published in the report of the hearings held by the 

Senate Committee on Banking and Currency on February 16, 17, 18 and 24, 

1926, pages 38 e t seq# A copy of that l e t t e r i s attached hereto for the 

Board's further information. 

As a resu l t of this conference with the Federal Reserve Board, and 

of the l e t t e r addressed to Mr. McFadden by the Board, the House Com-

mittee re jec ted the amendment proposed by the nat ional Associat ion of 

Supervisors of State Banks. This appears from the fol lowing statement 

made by Gongressunanj McFadden during a hearing conducted by the Banking 

and Currency Committee of the Senate on February IS, 1926. (page 20 of 

the report) : 

"Since th i s b i l l has been before Congress there has 
been a p e r s i s t e n t attempt by Mr. Sims, v ice president of the 
Hibernia Trust & Savings Bank, of New Orleans, and a l so secretary 
of the National Associat ion of Supervisors of State Banks, to in -
sert an amendment which would deprive the Federal Reserve Board 
of a l l d i scret ionary authority to impose any condition of member-
ship upon Sta te banks which would in any way l imi t the exerc i se 
of the ir charter powers. In other words, i f a State bank under 
the State laws possessed the charter powers to engage in the 
insurance bus iness , or the warehouse business , the publ ic 
u t i l i t y bus iness , or the automobile bus iness , the Board would 
have to permit them as Federal reserve members to continue to 
carry on these enterpr i ses , although they can not be sa id to 
const i tute the banking business . As chairman of the House Com-
mit tee , I had a conference with Mr. Sims and two o f - h i s a s s o c i a t e s 
and arranged for a spec ia l hearing before the Federal Reserve 
Board# In the meantime there was inserted in the b i l l an amend-
ment appearing as a new sec t ion 10, designed to meet th i s s i t u a -
t i on . This language, however, proved to be unsat i s fac tory to Mr. 
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Sims. Upon consideration of the M i l in committee, th is s ec t ion 
Was str icken out "by a committee amendment, and the House sus-
tained the committee and decl ined to approve the language d e s i r -
ed by Mr. Sims. In the meantime, on February 2 , 1926, I received 
a l e t t e r from the Federal Reserve Board, in ^hich they s e t f o r t h 
at lengtr. thoir views in opposit ion to the so - ca l l ed Sims amend-
ment, a copy of th is l e t t e r I herewith s u M i t as a T>art of my 
remarks." 

In s p i t e of the re j ec t i on of th i s amendment by thfe Committee, 

Congressman Celler of New York o f fered the amendment on the f l o o r of the 

House when the b i l l was under consideration there, and the amendment was 

re jec ted without a record Vote. This appears from the fol lowing quota-

t ion from the Congressional Record of February 3, 1926, nages 2937 and 

2938: 

"Mr. CELLER. Mr. Chairman, I o f f e r an amendment. 

"The CHAIRMAN. The gentleman from Mew York o f f e r s 
an amendment, which the Clerk w i l l report. 

"The Clerk read as f o l l ows : 

"Amendment o f fered by Mr. Celler: Page 15, l i n e 25, 
a f t e r the word 'Board1, i n s e r t : 

"'And provided further , The Federal Reserve Board, 
subject to the provis ions of t h i s act and to such condi-
t ions as i t may prescribe pursuant thereto , may permit 
the applying bank to become a stockholder of such Federal 
reserve bank; Provided, however, That such condit ions 
or rules or regulat ions prescribed sha l l not l i m i t or 
impair the charter or statutory r ights and powers of 
such banks, nor sha l l the Federal Reserve Board impose 
any condit ions or r e s t r i c t i o n s other than those under 
which national banks sha l l operate ." 

"(Cries of 'Vote!' 'Tote.') 

"Mr. CELLER. Mr. Chairman and gentlemen of the 
committee, I w i l l only keep you a few seconds to explain 
that t h i s amendment has been suggested by the nat ional 
Associat ion of Supervisors of Banks and i s very s imilar 
to the amendment I o f fered previously in the debate. I t 
seeks to put the national banks and State banks upon a 
par i ty with reference to regulat ions which might be prescribed 
for the opening of branches by the Federal Reserve Board, and 
for that reason I o f f e r i t and urge i t s adoption. 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



"Mr. BRAND of Georgia. Will the gentleman yie ld? 

"Mr. C3LLER. Yesi 

"Mr. BRAND of Georgia. Is not this what i s knowri as 
the Sims amendment? 

"Mr., CELLER. That i s correct . 

"Mr. $$ejTADDEN. Mr. Chairman, I think there i s a 
l i t t l e time remaining, and I want to say to the Members 
of the House that th i s i s a proposi t ion which the Federal 
Reserve Board very strenuously op-nose.. I t would take 
a l l d i scret ionary poorer away from the Federal Reserve 
Board, and in my opinion the amendment should not he 
adopted.. 

"The CHAIRMAN. The question i s on the amendment 
o f fered by the gentleman from New York (Mr. Ce l l er ) . 

"The amendment was rejected ." 

I have been unable to ascerta in whether th i s amendment was formally 

presented to the Banking and Currency Committee of the Senate; but I do 

know that the above f a c t s were explained to the Banking and Currency 

Committee of the Senate by Congressman McFadden during the hearing held 

by that Committee on February 16, 1926 (page 20) and that a copy of the 

Board's l e t t e r quoting t h i s proposed amendment and explaining i t s objec-

t ions thereto was incorporated in the reports of that hearing., (Pages 

38 to 45 ) . . 

In s p i t e of the f a c t that t h i s very s p e c i f i c amendment was thus 

ca l l ed to i t s a t t e n t i o n , the Senate Committee did not adopt i t or 

recommend any other amendment rrhich would s p e c i f i c a l l y and c l e a r l y 

forbid the Federal Reserve Board to -prescribe any condit ions , rules or 

regulat ions which would 11 l imit or impair the charter or s tatutory r ights 

and powers of such banks"., On the contrary, the Senate Committee i n -

serted into the McFadden B i l l only the f i r s t part of the amendment recom-

mended by the National Associat ion of Supervisors of State banks, which 
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merely amended Sect ion 9 so as to provide that the conditions of member-

ship prescribed by the Federal Reserve Board mast be "pursuant to" the 

provis ions of the Federal Reserve Act. 

This apparently was intended as a compromise between the extreme 

demands of the National Associat ion of Supervisors of State Banks and 

the view of the House of Representatives that no r e s t r i c t i o n whatever 

should be placed upon the power of the Federal Reserve Board to prescribe 

conditions of membership; and this compromise was u l t imate ly adopted 

by both houses and incorporated into the McFadden Act. 

Thus, both houses of Congress re jec ted an amendment which would 

s p e c i f i c a l l y have forbidden the Federal Reserve Board to prescribe 

any "condit ions, rules or regulat ions" which would "l imit or imoair 

the charter »r s ta tutory r ights and powers of such banks," and, in l i e u 

thereof , adopted an amendment which merely provided that the conditions 

of membership prescribed by the Federal Resetve Board most be "pursuant 

to" the provis ions of the Federal Reserve Act. 

Regardless of the personal in tent ion of Senator Glass or the indiv id-

ual views which he might hold as to the purpose or e f f e c t of t h i s amend-

ment, the f a c t that Congress re jected the s p e c i f i c language proposed by 

the National Assoc iat ion of Supervisors of State Banks shows c l e a r l y 

that Congress as a whole did not intend to prevent the Federal Reserve 

Board from prescribing any conditions of membership, r e s t r i c t i n g the 

exerc i se of corporate powers incons i s tent with the purposes of the Federal 

Reserve Act. In my opinion, therefore . Congress did not intend to impose 

any such r e s t r i c t i o n on the Federal Reserve Board; and to construe the 

amendment which Congress did adopt as having t h i s e f f e c t would be to g ive 

the amendment a c t u a l l y adopted an e f f e c t which Congress intended i t not to 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



X - 4 9 S 6 
- 1 8 -

have. 

QUESTION OF POLICY. 

The question remains, however, whether the Board, as a matter 

of p o l i c y , should comply with the views of Senator Glass and the 

views of the National Associat ion of Supervisors of State Banks in ' 

th i s matter and discontinue the pract i ce of prescribing conditions 

of membership r e s t r i c t i n g the exerc i se of part icular corporate powers 

by State member banks. This i s a question of p o l i c y for the Board's 

determination. 

In t h i s connection, I r e s p e c t f u l l y suggest that i t would not be 

inappropriate for the Board to d iscuss th is question frankly with 

Senator Glass and ascerta in h i s views as to That conditions of member-

ship the Board should prescr ibe . If th is matter i s discussed with 

Senator Glass * i t i s highly important that he should be acquainted with 

the p r a c t i c a l d i f f i c u l t y confronting the Board when a des irable State 

bank appl ies for membership in the Federal Reserve System, and the Board 

f inds that such bank has the corporate power to write surety bonds, to 

insure t i t l e s to r e a l e s t a t e , to wr i te f i d e l i t y insurance or to do 

anything e l s e which in the Board's opinion i s incons i s tent with the pur-

poses of the Federal Heserve Act. In such a case, i f the Board can not 

properly prescribe a condition of membership r e s t r i c t i n g the exerc i se of 

such inappropriate power by the applying bank,the Board must adopt one of 

two very undesirable a l t e r n a t i v e s ; I t must e i ther exclude the bank from 

membership a l together or permit i t to come into the Federal Reserve System 

with the unres tr i c t ed r ight to exerc ise powers which may endanger the bank's 

solvency and which the Board considers incons i s tent with the purposes of 
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the Federal Reserve Act. 

Such a case was recent ly pending before the Board. A nat ional 

hank in Hew Jersey, which had long been a member of the Federal Re-

serve System, the f i n a n c i a l condition of which appeared to be sound, 

which appeared to be properly managed, and which had resources ag-

gregating approximately $20,000,000. was about to "convert" into a 

State trust company, and appl icat ion for membership in the Federal 

Reserve System had been made on behalf of the proposed new trust com-

pany. Under the laws of New Jersey, however, t h i s trust company would 

have the corporate power to examine and guarantee t i t l e d to rea l e s -

ta te , to write surety bonds, and to insure the f a i t h f u l performance of 

their dut ies by any persons holding pos i t ions of publ ic or pr ivate t rus t . 

If th is trust coifipany were admitted to membership in the Federal Reserve 

System without any conditions r e s t r i c t i n g the exerc ise of these powers^ 

i t could incur l i a b i l i t i e s of this character in amounts equal l ing many 

times the amount of i t s deposit l i a b i l i t i e s . This might s e r i o u s l y en-

danger the solvency of the i n s t i t u t i o n and the i n t e r e s t s of i t s de-

p o s i t o r s , and the Federal Reserve Board would be powerless to prevent 

i t or even to expel the bank from the Federal Reserve System. What, then, 

was the Board to do? I t must adont one of these three a l t e r n a t i v e s : 

1. Refuse to admit the bank to the Federal Reserve System; 

2 . Admit i t to the System with the unres tr i c ted r ight to ex-

orcise these powers which the Board has always considered incons i s tent 

with membership in the Federal Reserve System; or 

3. Admit i t to the System subject to a condition of. member-

ship prohibi t ing the exerc ise of these powers or r e s t r i c t i n g i t to 

reasonable and sa fe l i m i t s • 
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*1c 
If the Board dec ides to d i scuss th i s subject r/ith Senator ' -

Glass , I r e s p e c t f u l l y suggest that i t lay t h i s ac tua l case before him 

and request h i s views as to what should be done in such a case . 

CONCLUSION.. 

\ This subject i s one which cannot s a f e l y be reduced to a "rule of 

thumb". Each condi t ion of membership mast be considered i n d i v i d u a l l y and 

in the l i g h t of the prov i s ions of the Federal Reserve Act, the purpose 

of such p r o v i s i o n s , and the s p i r i t and purpose of the Act as a whole. 

Moreover, the problem i s of such a nature that n e i t h e r the l e g a l p r i n -

c i p l e s involved nor the quest ions of p o l i c y involved can be adequately 

comprehended without some f a m i l i a r i t y with the l e g i s l a t i v e h i s t o r y of 

t h i s subjec t , the p r a c t i c a l s i t u a t i o n , and the various other cons idera-

t ions discussed, above. For the convenience of the Board, however, I s h a l l 

summarize as b r i e f l y as p o s s i b l e my conc lus ions . 

I . In genera l , i t may be sa id that the Board may no longer 

prescr ibe any condi t ions of membership except such as are "pursuant to" 

prov i s i ons of the Federal Reserve Act other than the prov i s ion author iz -

ing the Board to prescr ibe condi t ions . 

I I , As to the nine condit ions s e t f o r t h i n Sec t ion IV of Regulat ion 

H, my conclusions are as fo l lows ; 

1. The Board may continue to prescr ibe Condition No. 1 , which 

r e l a t e s to changes in the character of the bank's a s s e t s or 

the scope of the powers exerc i sed by i t , such as would tend to 

a f f e c t m a t e r i a l l y the standard required as a condi t ion of member-

ship; because such condit ion i s pursuant to that prov i s ion of 

Sec t ion 9 which requires the Board in admitt ing a bank to member-

ship to consider the f i n a n c i a l condit ion of the applying bank, 
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the character of i t s management, and whether or not the corporate 

powers exerc ised are cons i s tent with the purposes of the Federal 

Reserve Act. 

2 , The Board may continue to prescribe Condition Ho. 2 , which re-

quires the bank to conduct i t s business with a due regard to the 

s a f e t y of i t s customers, because such condition i s pursuant to 

that provis ion of the Federal Reserve Act which requires the Board 

in act ing Upon appl icat ions for membership to consider the f inancial 

condition Of the applying bank and the general character of i t s 

management. 

. 3. The Board may no longer prescribe Condition Ho. 3, forbidding 

the bank to reduce i t s capi ta l without the Board.'s permission; 

because th i s goes beyond those provis ions of the Federal Reserve 

Act which pertain to the capi ta l of State member banks. 

. 4 . The Board may no longer prescribe Condition No. 4, r e s t r i c t -

ing the establishment of branches; because Congress has dea l t 

completely with th is subject by an amendment contained in the 

McFadden B i l l and such amendment supersedes such condit ions . 

• 5. The Board may no longer prescribe Condition Ho, 5 , forbidding 

conso l idat ions , e t c . , for the purpose of acquiring branches; 

because Congress has completely dealt with the subject of branches 

by the amendment contained in the McFadden Act and t h i s amendment 

supersedes such condition. 

6. The Board may continue to prescribe Condition Ho. 6, requiring 

the bank to reduce a l l loans in excess of the l i m i t s prescribed 

by State law; because such condition i s pursuant to that provis ion 
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of the f e d e r a l Reserve Act which requires the Board in a c t -

ing upon appl icat ions for membership to consider the f i n a n c i a l 

condit ion of the applying bank and the general character of 

i t s management. 

7. The Board may continue to prescribe Condition Ho. 7, which re-

quires the bank to reduce tb aft amount equal to 10$ of i t s 

capi ta l and surplus a l l balances in excess thereof carried 

with nonmember banks; because t h i s merely s t a t e s the substance 

of the s p e c i f i c provis ion of Section 19 on th i s subject . 

8. The Board may continue to -orescribe Condition Ho. 8; because 

such condition merely se t s forth the substance of the prov i -

s ions of Sect ion 13 regarding the issuance of bankers' accept-

ances by member banks. 

9. The Board may continue to prescribe Condition Ho. 9 , r e -

quiring such banks to adopt reso lut ions authorizing the i n -

terchange of reports and information between the Federal r e -

serve bank and the State author i t i e s ; because th i s i s neces -

s a r i l y inc identa l to that provis ion of the Federal Reserve 

Act which authorizes Federal reserve banks to accept reports 

of examinations made by State author i t i e s in l i e u of examina-

tions made by Federal reserve examiners. 

I I I . The Board may continue to prescribe spec ia l conditions of member-

ship requiring par t i cu lar banks upon being admitted to the Federal Reserve 

System to agree to charge o f f worthless a s s e t s , to reduce certa in l i n e s of 

cred i t , or to make other adjustments which are necessary to improve the 

f i n a n c i a l condition or management of such tjaafc; because such conditions are 

pursuant to that provis ion of the Federal Reserve Act which requires the 
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Board in act ing upon appl icat ions f o r membership to consider the f i n a n c i a l 

condit ion and management of the applying bank. 

IV. The Board may continue to proscribe condit ions of membership 

r e s t r i c t i n g the exerc i se of corporate powers incons i s tent with the purposes 

of the Federal Reserve Act; because such condit ions are pursuant to that 

provis ion of the Federal Reserve Act which requires the Board i n act ing 

upon appl icat ions for membership to consider whether the corporate powers 

exercised by the applying bank are cons i s tent with the purposes of the 

Federal Reserve Act. 

V. The l e g i s l a t i v e h i s tory of t h i s amendment indicates that Senator 

Glass f e l t that i t would prevent the Board from prescribing any condit ions 

of membership r e s t r i c t i n g the exerc ise by State banks of the corporate 

powers granted to them by the States . Congress, however, did not express 

any such intent; but on the contrary, re jected an amendment which would 

s p e c i f i c a l l y have done so . 

VI. The views of Senator Glass may properly be taken into considera-

t ion by the Board in determining i t s administrat ive po l i cy ; and i t would 

not be inappropriate f o r the Board to d iscuss t h i s subject with Senator 

Glass. 

VII. I f th i s subject i s discussed with Senator Glass, I r e s p e c t f u l -

ly suggest that the Board lay before him an actual case i l l u s t r a t i n g the 

importance of th i s power to the Board and ask h i s views as to what should 

be done in such a case . 

Respect fu l ly , 

(S) Walter Ifyatt. 
General Counsel. 

WW-md-sad 
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