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FEDERAL RESERVE BOARD

WASHINGTON

ADDRESS OFFICIAL. CORRESPONDENCE TO / .
THE FEDERAL RESERVE BOARD ) . X__ 49 75

October 18, 1927.

SUBJECT: Topic for Governors' Conference.

Dear Sir:

The Gdvernor of the Federal Reserve Bank of
Dallas has advised the Board that he has forwarded to the
Governor of each other Federal roserve bank, copy of an
opinion rendetred by Counsel for that bank with respect to
the effect upon the negotiability of batkers' acceptances
of certain language contained in the standard form of en-
dorsement placed thcreon by the accepting banks to show
the eligibility of the acceptdnces for rediscount at
Federal reserve banks. ,

It is understood that this questioh will be
given consideration at the forthcoming conference of
Governors. The question has been referred to Counsel for
the Federal Reserve Board and the Board has approved a
recommendation made by him that the conference be requested
to consider certain, suggestions set out irn a memorahdum ad-
dressed to the Board; copy of which is enclosed herowith.

By dircction of the Foderal Reserve Board.

Walter L. Eddy,
Secretary.

TO! GOVERNORS OF ALL F.R. BANKS EXCEPT DALILAS.

Federal Reserve Bank of St. Louis
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Federal Reserve Board Tegotiability of certain
“forms of bankers! accentances.
“ ir, Vest -~ Assistant Counsel.

The attached letter from Governor Talley of the Federal Reserve
3ank of Dallas suggests that the language contained in the .standard
form of endorsement placed on bankers' accentances by the accenting
banks to show eligibility for rediscount in accordance with the

Yy Board's regulations may render such:cceptances nonnegotiable. He
encloses a copy of an opinion of Counsel for the Federal leserve
Bank of Dallas to the effect that the followinz language would render
bankers! acceptances nonnegotiable;

"This acceytance arises from the domestic storage
of cotton and was secured at the time of acceptance by

documents securing and conveying title to bales
and will remain so secured throughout the life of this ac-
ceptance, "

This conclusion is based on two grounds (1) that the language
used comes within the recent Texas decision of lane Company v. Crum
in which a trade acceptance was held to be nonnegotiable, and (2)
that an acceptance having this language contains a promise to do
an act in addition to the payment of money.

The following are thec forms of certification of acceptance apdroved
by the Board in 1921 for use on the several typcs of bankers' accentances:

"Domestic Snipments: 'At time of acceptance, this bill was
accompanied by shipping docunents evi-
dencing the domestic shipment of (name
of commodity) from(point of shinment)
to (place of destination).

(Weme of Acceptor)!

"Import and Expori Transactions:
'This acceptance arises out of a trans-
action involvirg (importation)of (name
(exportation)
of commodity) from (point of shipment)
to (place of destination).

(Fame of Accentor)!

"Warehouse Secured {redit:
'This bill was secured at the time of
accentance by indenendent warehouse,
terminal, or other similar receipt con-
veying security title to (name of readi-
ly marketable staple) stored in (country
where stored) and the acceptor will remain
secured throughout the life of the bill,

(Name of Accentor)!' *
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It will Dbec noted that the last tvo of the dertificotes above quoted
contain language substantially the same as cortoir oerts of the endorscment
considered oy Jouasel for the Dallas Federnl Reserve Bank to render ac—
ccptances norncgotiable.

In the case of Lane Comnany v. Crum, the Suoromc'Court of Toxas hcld
that the following languaege in a trade acceptance rendercd it noxn
negotiable:

"The obligotion of the occeptor hercof zrises out
of the purchase of goods from the drawer, maturity be-
ing in conforrity with the original torms of purchasc."

In order to mect this decision the Federal Reserve Boord rccomrended
a change in the stondard form of trade acceptance so as to elimiunate
therefrom the clause quoted and to insert in lieu thercof the follow-
ing: "The trancaction which gives rise to this instrument is the pur-
chase of goods by the ccceptor from the drower."

I can see no essential difforcncc betucon this nrovision recorend-
ed to covercore thc decisicn in Lanc Cormeny v. Crum, and the statemnent
"This acccpteace ariscs from the domestic storegs of cotton * * * " vhich
was considercd by (ouaunsel for the Feder:l Reserve Bank of DNalles to core

- within this Wexas decicion., IF his coaclusion is correct, the new nro-
vision ol the standard form cf trace rcceptance would seenn to be inef-
fective to accorplish the desired result.

In oy opinion, however, the language, "This accerntance ariscs
fror the domcstic storage of cotton * * *! docs not come within

- the Lane Company dccision and does not render an ncceptance nonnegotiable.
It will be. cusorved that the langiege just quoted does not coatain the
words "thc obligetion of the acceptor!" found in the lansuage comsidered

. in the Lanc Compeny case. The opinion in that casc indicate® that these
words werc thc basis of the decision, on the theory that the obligstica
of the acceptor aruse net from the instrument but from collateral tron-

- sactions. The abscnce of thesc words in ry copinion trkes the language
out of thc Lanc Company casc. Tho Negotiable Instrumcents Act, which has
been uniformly acdooted, coxpressly provides that a negotiable instrument

. ray contain a staterent of the trausaction which gives risc to the in-
strurient. It would seem that the clausc, "This acceotance ariscs from
the domestic storage of cotton * * *' gs i¢ll as the new prcvision in

- the standard forr. of tradc accentance cories clearly within this orovision
of the Negcetiable Instruments Act. The s&nc riay be said alsc of the
forr of certificate for acceptauces arising out c¢f import and export tran-
sactions approved by the Board in 1821 and quoted above.

The sccond rcason for the cconclusion rceched by Ccunscel fer the

- Federal Reserve Bank of Dellos is that the nrovision that the accept-
ance "will rerain sc sccured throughout the 1ife <f this ecceptence" is
a prorise to do an act in addition to the paoyment of moncy. Similar
language is found in the form of certificate of accestance approved
by the Board in 1921 for acceptances covering the storage of readily
marketable staples.

Digitized for FRASER

http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



Digitized for FRASER

http://fraser.stlouisfed.

< X-4975-a LD IS

—o- el Pk &P

Although the Negotiable Instruments act orovides ".in instru-
ment which contains an order or promise to do an ach in addition
to the nayment of money is not ne-otiable", the beiter rule seems
to be thai an additisnal promise which does not impair the obligation
to pay tao.certain cmwount of money, but vhich teuds to facilitate rather
than to impede its collection, does not affect ncsetiability. 8 Corpus
Juris, page 125. The sane rule is stated in substantially the same
language in 1 Daniel on Megotialle Instruments, page 80. Thus, in
the case of Farmer v. Fircst Mabi0aal benk, (Ark.) 115 S.W. 1141, a
note containing a stipulation by the maker to have the property securing
the same insured was held to be nevertheless negotiable. The Court said:

"Here the recitals of the fact of the mortgage as a
collateral to the note and of the promise to have the prop-—
erty insured as an additional security do not in eny wise im-
pair the obligation %o »ay the certain amwount in money named.
It docs not tend to impcde, but rather to facilitate, its col-
lection. The vromisc to pay a certain sum of moncy at a certain
timc remains absolute. The collatcral conitract does not affect
the principnl obligation exceot to aid in its fuifiliment. The
notc therefore remains a 'couricr without luggage.! ®

In the casc of Caerry v. Swmrague, (Mcass.) 72 N.D. 457, the
Court said "It is seciiled that the incornoration iaio an instrument
which contains an unconditional promise to pay a defiaite sum of
money of additional stipuiations does not of itseif necessarily de-—
nrive the irstrument of the characier of a nrom:issory ncte ¥ * *

If the additional stipulation relates to the maaner in which the un-
conditional promise to pay a definite sum may be eaforced, and does
net change the promise from one 10 pay that sum absciutery and at
all events, or change the general nature of the vhole contract, the
instrument is a premissory note, nowwithstaznding addit:ional stipu-
lations relating to the manner of enforcement of the prcmise if it
shall be brcken."

There are one or two cases which at first glance appear to
be contrary to the authoritics above cited on this cuestion. Thus,
in the casc of Siricklang v. Natioaal Salt Company, (i J.) 81 Atl.
828, a provisicn by which the melker promised to keey the property
securing the instrmngﬁ?'from cncumbrances and of the seme vaiue as
when it was plecdged was held to be a promise t0 do an act in addition
to the payment of mowney end, therefore, the instrmuaent was considered
nonnegotiavle. In that case, however, the maker of the instrument
had agreed to do certain other things besides kacping the proverty
free fiom encumbronces, and there were other grounds which the court
also considcred in reaching the conclusi$n that the instrument wes
nonnegotiable. In the case of Bright v. 07ficld,(Wash.) 143 Pac. 159,
it was held that a orovision to the effect that if the maker should
vermit the taxes on mortgaged proverty to become delinquent the whole
amount of the instrument should become at cnce due and payable, was in
effect a promise to vay taxes on the mortgated nroperty, thus making
the amount cf the note uncertain because of the uncertainty as to the
amount of taxes, and the note nonnegotiable. The court reached this
conclusion, however, primarily on the ground that this provision was in
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/a conditional promise to pay an uncertain sum of moncy.

In the case under consideration the acceptor of the bill agrecs
to pay a certain sum of moncy *in accordance with thc terms of the
bili. In addition he states that ho will remain sccured throughout

. the life of the bill. This provision, however, does not in any way
render conditional his promisc to may or render the amount to be
paid uncertain. It docs not impedc the collection of the instrument
in any way; if anything it facilitates its collection. Applying the
above authoritics to the present case, therefore, it would scem that
under the better rule a provision to the effect that the acceptance

N or the acceptor will remain sccured throughout the life of the
acceptance would not affect the negotiability of the instrument.

In my opinion this is the conclusion which the courts of most juris-
dictions would reach on this question, although there may bc aomc
doubt as to whether this view would be taken in all jurisdictions.

. CONCLUSICNS .

My conclusions may bc summerized bricfly as follows: The
forms of acceptance approved by the Board in 1321 for acceptances
arising out of domestic shipments and for acceptances arising out
of import and cxport transactions contain no provisions which would
render the acceptances nonnegotiable. The form approved for use in
case of acceptances secured by readily marketable staples contains
no orovision which undcr the better rule, would render the accept-
ances nonnegotiable, but inasmuch as it conteins the clause. "the
acceptor will remain secured throughout the life of the bill", there
ray be a few jurisdictions in which such acceptances would not be
considered negotiable.

I understand from Governor Tallcy's letter that this matter
is to be on the vrogram for the forthcoming Governors' Confercnce,
presumably to give conmsideration to some plan whereby such parts
of the certificates which have becn approved by thc Beard for
use in accepting bills as meke the instruments nonnegotiable may
be eliminated. If desired, the possible effect on negotiability
of the clause "the acceptor will remain secured throughout the life
of the bill" may be avoided by having the accepting bank place the
agreement to remain secured throughout the life of the bill in an
instrument separate and apart from the acceptance itself and sub-
nit the same to the member bank which discounts the acceptances
or directly to thc Federal rescrve bank, only in case of rediscount
of the acccptance by the Federal rescrve bank. It is doubtful, how-
ever, whether this course is desirable as a practical matter, and in
wiew of the conclusion above reached that the clause mentioned would
render an instrument nonnegotiable in few jurisdictions, if indeed,
in any, it may be advisable to leave the forms of certification of
acceptances just as they have been since 1921.

Respcctfully,

George B. Vest
GBV-sad Assistant Counsel.
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I believe that on principle lir..Vest's legal conclusions L

are sound; but I fear that, in view of the decision in Lane Company
v. Crum, some of the courts might hold that acceptances bearing the
second and third certificates are npn—negétiable. In my opinion,
the decision in Lane Company v. Crum was wrong; but, neverthcless,

R it establishcs the law in the State of Texas and may be followed in
other jurisdictions. The same court which decided the Crum case
incorrectly, and an& courts which might be inclined to follow the

Y ' decision in the Crum case, would be likely to hold that such accent-
ances are non-negetiable.

It is highly important that therc should bc no question
in any jurisdiction as to the ncgotiability of the standard forms
of acccptanées. I believe, thereforc, that, as a practical matter,
it would be desirable to change thc sccond and third certificates
quoted above in such a way as to eliminate all possible doubt of
the negotiability of acceptances containing such certifications.

No doubt has been cast upon the negotiability of accevtances bear-
ing the first certificate quoted above.

v ‘: RECOMMoNDATIONS :

I respectfully recommend, therefore, that the Governors!
Conference be requested to consider the following suggestions:

1. That no change be made in the form of certificate to
be used on acceptances covering domestic shipments.

2. That the form of certificate to be used oﬁ accent—
ances covering import and export transactions be changed to read
as follows:

"The transaction which gives rise to this instru-

ment is the (importation) of (nsme of commodity) from
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(point of shipment) to (place of destination).

Weme of Acceptor."

3. That tho coertificate be eliminated entirely from
the faces cf accootances secured by warchouse, terminal or other
similar receipts; and that the following form of certificate be
printed on a separatc piece of paper to accompany the acceptance:

"This certifics that a certain bill drawn by
(Name of drawer) on the undersigned for §$
dated and accepted by the undersigned,
was securcd at the time of acceptance by independent
warehouse, terminal or other similar receipt coavey-

ing security title to (name of rcadily marketatle
staple) stored in (country where stored) and that
the acceptor will remain secured throughout the life
of the bill.

Name of Acceptor."
This may be less convenient than a certificate on the

v face of the accoptance but is much safer and is no more cumbersomc
than an acceptance with a bill of lading or warehouse receivot
attached.

v I also recommend that a copy of this memorandum and the
attached correspondence be sent to all Federal reserve banks for
their information in connection with the discussion of this topic
at the Governors' Conference.

Respectfully,

Wal ter Wyatt,
General Counsel.

WY WLH 10-8-27
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