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III T3S SUPREME COURT 

9 A 
STATE OF NORTH DAKOTA 

C. M. Berg, Plaintiff and Respondent, 

-vs-

The Federal Reserve Bank 
of Minneapolis, Defendant and Appellant. 

(1) In the absence of express stipulation negativing or limit-

ing liability, the drawer of a check admits the existence of the 

payee and his then capacity to iidorse; and engages that on due 

presentation the check will be accepted and paid, or both, according 

to its tenor, and that if it be dishonored, and the necessary proceed-

ings on dishonor be duly taken, he will pay the amount thereof to the 

holder or to any subsequent indorser who may be compelled to pay it. 

(Sec. 6946, C.L. 1913; N.I.L. :Sec.61.) 

(2) The legal obligation of 6 bank is to pay its customers1 

checks in money; but this obligation may be waived by the holder of 

the check. He is at liberty to accept any medium of value which the 

bank may offer; and where upon presentmee.* of a check the holder 

accepts a draft in payment thereof the check is paid and the drawer 

thereof discharged from all liability thereof 

From a judgment of the district court of Ward County, Lowe, 
Judge, defendant appeals. 

REVERSED. 

Opinion of the Court by Christiansen, J. 

Mcfee & floss, of Minot, N.Dak., and A. Ueland, of Minneapolis, 
Minn.,TAttorneys for Appellant. 

E. 3. Sinkler and 0. Brekke, of Minot, N.Dak., Attorneys for 
Respondent. 

(Syllabus by the Court) 
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Berg vs. Federal Reserve Bank of Minneapolis ; 

Christiansen, Judge. The plaintiff, Berg, brought this 

action against the Federal Reserve Bank of Minneapolis to recover 

Five Hundred Forty Hollars and Twenty-five cents with interest from 

October 8, 1923, alleged to be the amount of a check drawn by the 

plaintiff, Berg, upon the Security State Bank of Hanks and payable 

to the order of the State Bank of Stady. The case was tried to the 

court, without a jury, and resulted in a judgment in favor of the 

plaintiff for the amount demanded and the defendant has appealed. 

The material and undisputed facts are as follows: On October 

50, 1923, the plaintiff, Berg, had on deposit, subject to check, 

in the Security State Bank of Hanks the sum of One Thousand Twenty-

four Dollars and Twenty-five cents. On that day he went to the 

State Bank of Stady, in this state, and purchased from that Bank 

a draft in the sum of Five Hundred Forty Dollars and Fourteen cents, 

drawn by the said State Bank of Stady on the Midland National Bank 

of Minneapolis and payable to the order of E. S, Engberg, county 

treasurer of Divide County in this state. Plaintiff paid the 

State Bank of Stady for said draft by giving to it his check, dated 

on that day, drawn on the Security State Bank of Hanks, in the sum 

of Five Hundred Forty Dollars and Twenty-five cents. The plaintiff, 

Berg, thereupon transmitted the draft to Engberg, the payee named 

therein, and the Stady Bank placed upon the check it had received 

from Berg, it's general and unrestricted endorsement and trans-
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mitted the same to the Midland National ™an> of Minneapolis. The 

Midland national Sank is one of the member banks' of the defendant. 

On November 2, 1923, the Midland National Bank endorsed the check 

and delivered, the game to the defendant for collection. On the 

same day the defendant sent the check, and certain other items on 

the Security State Sank of Hanks, by mail direct to the Hanks Bank 

for payment and remittance. On ITovember 7th the defendant received, 

from the Security State Bank of Hanks, its draft drawn, on the First 

Rational Bank of Minneapolis for Mine Hundred Ninety-five Dollars 

and Thirty-two cents, which said draft included the .amount of the 

check in suit. This draft was presented by the defendant for pay-

ment on the same day but payment was refused and the draft protest-

ed for nonpayment. The Security State Bank of Hanks was closed on 

ITovember 6, 1923. The Stady Bank refused to pay the draft which 

it had issued to Engberg for the check in suit and such draft was 

protested for nonpayment. 

It is contended by the appellant that it was authorized to 

send the check direct to the Security State Bank of Hanks and to 

accept the draft of that bank in payment by virtue of Regulation 

J (8) 1.920, and defendant's Check Clearing and Collection Circular 

2To. 286, issued on the authority of said regulation. A considerable 

portion of the argument of both parties is devoted to the question 

of the liability of a bank which undertakes the collection of com-

mercial paper at a distance. In short, it is contended by the ap-

pellant that the so-called "ITew York" rule is applicable to the 

transaction in suit and that, hence, plaintiff had no contract 
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with the defendant concerning the check or its collection; that de-

fendant has violated no duty which it owed the plaintiff, and, con-

sequently, there is no cause of action. On the other hand, the 

respondent contends that while regulation J (8) 1920 authorized the 

defendant "bank to send checks for collection direct to the drawee, 

it did not authorize it to accept a draft in payment. Federal Re-

serve Bank of Richmond vs. Malloy, 264 U. S. 160, 68 L. ed.617, 

And he further contends that the "Massachusetts", and not the "New 

York?', rule is applicable. We find it unnecessary to determine the 

correctness of these respective contentions. The plaintiff did not 

deliver the check in suit to the State Bank of Stady for collection. 

He delivered it in payment of a draft which he purchased from that 

Bank. As a result of the execution and delivery of the check to the 

State Bank of Stady certain definite obligations were created. The 

plaintiff engaged that on due presentation of the check to the Se-

curity State Bank of Hanks the check would be accepted and paid accord-

ing to its tenor, and that if it was dishonored, and the necessary pro-

ceedings on dishonor duly taken, he would pay the amount thereof to the 

holder, or to any subsequent endorser who might be compelled to pay 

it. Section 6946 C. L. 1913, H. I. L. Sec.61. And the State 

Bank of Stady in accepting the check undertook to present it for 

payment within a reasonable time and with the understanding that 

if the check was not so presented that the plaintiff as the drawer 

thereof would "be discharged•from liability theroon to tho extent 
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of the loss occasioned by the delay"* Section 7070 C. L. 1313 ST. 

I. L. section 1086; Lloyd Mortgage Company vs. Davis 51 K. D. 336, 

199 IT. W. 869. 

The State Bank of Stady did not receive the check in suit for 

collection. The check was received and accepted in payment of the 

draft which the Stady tiank issued and delivered to the plaintiff. 

The check was the property of the State Bank of Stady and not the 

property of the plaintiff. From the time of the delivery of the 

check by the plaintiff to the bank "it became the owner of the 

check; it could have torn it up or thrown it in tho fire or made 

any other use or disposition of it which it chose and no right of 

defendant would have been infringed." Burton v. United States, 

196 U.S. 283, 297; 49 L. ed. 482, 486. The right to collect the 

check was vested in the State Bank of Stady and the correlative 

obligations arising from this right rested upon it. The State 

Bank of Stady transmitted the check to the Midland National Bank 

as owner, and not as an agent of the plaintiff for the purpose of 

collecting the amount of the check from the bank upon which it was 

drawn. The legal relations assumed by the plaintiff and by the 

State Bank of Stady upon the execution and delivery of the check 

were definite and certain. If the check was duly presented but 

dishonored and the necessary proceedings on dishonor duly taken, 

plaintiff was obligated to pay the amount thereof to the holder 

or to any subsequent indorser who might be compelled to pay it, 

Section 694$, C. I. 1913. 

i 
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The rights of the plaintiff in this case are only those which 

arise out of his contract with the State Bank of Stady. "If those 

rights were affected by the act or .ommission of the defendants, 

they were affected only because the contract so stipulated. The 

defendant's duties arose out of its contract with the initial bank 

or out of its relations with that bank as owner of the paper." 

Douglas vs. Federal Reserve Bank 271 U. S. 489, 494; 70 L. ed. 

1051-1054. 

A check is payable in money. If, however, the holder of the 

check is willing to accept anything else in payment, and the 

drawee bank is willing to give it, the drawer of the check is not 

concerned. His contract is fulfilled when the check is paid. 

5 R. C. L. p. 498-499. As is said in Morse's authoritative work 

on Banks and Banking:-

11 The legal obligation of the bank is to pay the customer's 

checks in such paper or coin, and in such quantities of paper or 

coin of any specific denomination, as the law of the land makes 

legal tender in the case of any ordinary debt. * * * Ho other 

species of tender than that authorized by the laws of the land 

can relieve the bank from liability to the drawer. 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



X-4850 
3 

Bat this obligation of the hank, at strict law, may of course 

he waived and dispensed with by the express or inplied consent of the 

holder of the check. He is perfectly at liberty to accept any representa-

tives of value which the bank may offer to him. If he does so accept, 

that is to say, if, at the time when such representatives are offered 

to him, he does not object to receive them on the ground that they are 

not what at law he has a right to demand, then this acceptance operates 

as a complete waiver of the holder's right to refuse anything save legal 

tender, and the banker is discharged by this payment, both as towards 

the drawer and the holder of the check. Even if the holder assents to 

take the promissory note of the banker, it will discharge the check 

absolutely and without regard to the fact of whether or not it is paid 

at maturity. Payments are usually offered either in whole or in part 

in the bank bills or notes, either of the bank on which the check is 

drawn, or of other banks, which circulate as currency in the community. 

The holder may refuse these, when offered to him, if he wishes; but 

if he takes them, in the absence of fraud on the part of the bank he 

assumes as his own the risk of their value. The waiver was perfected by 

the very act of acceptance, and cannot be afterward undone. Converse, 

if it should happen that the funds are at a premium, the profit also is 

that of the receiver. In short, the money or representatives of value, 

on jfche moment' when they have been paid over the counter and have been 

fairly received and accepted without objection by the payee, become 

the property of the payee, for good or for ill." 3 Morse on Banks and 

Banking, 5th ed., Sec. 247, pp. 45, 46. 

The presenting of a check for payment implies that the holder 

desires and is ready and willing to accept payment. Simpson vs. Pac. 

Mat, L. Ins, Co., 44 Cal. 139; Noble vs. Doughten Kansas 
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83 Pac. 1048; 3 L. R. A. (U.S.) 1167. If the holder of the check pro-

cures it to he accepted or certified, the drawer and all indorsors are 

discharged from liability thereon. Section 7072 C. L. 1913; H. I.I. 

section 188. If, the holder or his collecting agent presents the check 

for payment and the drawer has funds on deposit to meet it, which the 

drawer is then ready and willing to deliver, the contract of the drawer 

is fulfilled. 5 R.C.L. p. 498, If the holder, instead of receiving 

money, causes the check to he deposited to the credit of his account in 

the drawee hank, the check is paid and the drawer released from lia-

bility thereon. Barton vs. United States, 196 U. S. 283, 49 L. ed. 482; 

First National Bank vs. Burkhart, 100 U. S. 686, 25 L. ed. 766. And if 

the holder in lieu of money accepts a draft from the drawee hank, such 

acceptance amounts to payment and he takes the draft at his own risk and 

not at the risk of the drawer of the check. Simpson v. Pac. Mat. Life 

Ins. Co., 44 Cel. 139; Anderson v. Gill, 79 Md. 312; 47 Am. St. Rep. 402; 

Comer v. Dafour, 95 Ga, 376, 51 A.S.R. p. 89; Loth et al v. Mothner et al 

13 S. W. 594; 2 Morse oji Banks and Banking, 5th ed. Sec. 426; Daniel on 

Negotiable Instruments, Soc. 1591. 

The plaintiff cites and relies upon the decision of this court 

in Pickett v, Thomas J. Baird Investment Company, 22 N. D. 343, 133 N.W. 

1026. In our opinion the decision cited is authority against, rather 

than for, the.plaintiff. In that case the plaintiff, Pickett, received 

a check from the Baird Investment Company for certain moneys which that 

company owed him. The check was drawn on a hank at Lakota in this 

state. On receipt of the check Pickett endorsed and delivered it to 

the First National Bank of Duluth, where it was credited to his account. 

The Duluth hank sent the clteck direct by mail to the drawee bank at 
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Lakota. That "bank accepted, the chock and sent in payment thereof a 

draft on a Minneapolis tank. This draft was protested for non-payment. 

Pickett thereupon brought suit against the Baird Investment Company, 

the drawer of the check, and it was held that the Baird Investment 

Company was discharged from liability, and that Pickett could not 

recover. If the State Bank of Stady had "brought suit against the plain-

tiff, Berg, upon the check in question here, the facte would have been 

precisely the same as in the Pickett case. In other words, upon the 

ruling in the Pickett case, thd plaintiff, Berg, was and is discharged 

from all liability/cpon the check. %he Pickett case, it is true, lays 

stre&q on the negligence ef the collecting bank in transmitting the 

check direct to the drawee bank, rather than on the acceptance of a 

draft, instead of eash, in payment of the check. It is obvious, however, 

that the real reason for the discharge of liability on the part of the 

drawer of the check in the Pickett case was the acceptance ef a draft 

in payment ef the check. If the Lakota bank had paid the check in 

cash instead of by draft, no injury would have resulted; and if the 

cheek had been sent by the Duluth bank to some other bank at Lakota 

instead of to the drawee bank and such other bank had accepted the 

same draft, instead of-cash, inpayment of the check, the resulting 

loss would have been precisely the same; and, in either event, the 

drawer of the check would have been discharged from liability. 

The ground on which liability is predicated in favor of the 

owner of a check against a collecting bank for transmitting the check 

direct to the drawee bank, or for accepting from such bank a draft in 
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payment of the check, is that the collecting bank was negligent, and 

"breached, the obligations which it owed to the owner of the check, in so 

doing, and that, consequently, the owner of the check is entitled to be 

compensated by it for the injury which he sustained by reason of such 

breach of duty. Of course, if the owner of the check sustains no in-

jury, he Is entitled to no compensation. Thus, if the collecting bank 

transmits a check direct to the drawee bank and accepts a draft in pay-

ment and the draft is subsequently paid so the owner receives his money, 

he has no cause of action, even thouga the collecting bank was negligent 

in the method it adopted in making the collection. And, clearly, the 

drawer of * check who is discharged from liability thereon has no cause 

of action against a collecting bank which accepts the draft of the payee 

bank in payment thereof. In such case there has been no breach of any 

duty owing to him, nor has he sustained any Injury. 

Tho&ct that the State lank of Stady stopped payment on the 

draft which it had issued and delivered to the plaintiff, obviously, 

cannot affect the rights ef the pasties to this action. That draft 

belonged to the plaintiff and clothed him with the same rights as though, 

instead of paying therefor by check, he had paid the State Bank of Stady 

in actual cash at the time the draft was is sued. Whether the defendant, 

Federal Reserve Bank, we* authorized to accept a draft from the Security 

State lark of Hanks in payment of the check, and whether such acceptance 

renders either the Federal Reserve Bank or the Midland Rational Bank 

liable.to the State Bank of Stady (the owner of the check), for the 

loss resulting from the acceptance of such draft, is a question not in-

volved^ in this case and one upon which we express no opinion. 
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It follows from what has been said, that there was and is no 

such relationship between the plaintiff and the defendant as would 

entitle the plaintiff to recover for any negligence on the part of 

the defendant in the collection of the check. 

The judgment appealed from is reversed and the action is 

dismissed. 

A. M. CHRISTIANS ON 

W. L. UUISSL3E 

J0H2T BURKE 

A. &. BUBR 

I>. S. BIRDZELL 
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