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No. 505.
IN THE
COURT OF CIVIL APPEALS
FOR THE
TENTH SUPREME JUDICIAL DISTRICT
OF TEXAS, AT WACO.

J. S. ODLE, Appellant, ,
v.

S. C. BARNES, ET AL, Appellees.

Appeal from County Court,
Bosque County.

Appellant J. S. Odle instituted this suit against appellees
8. C. Barnes, the Farmers Guaranty State Bank of Meridian, herein called
Meridian Bank, the First National Bank of Fort Worth, herein called Fort
Worth bank, a.nd the Federal Reserve Bank of Dallas, herein called the Re-
serve bank, to recover the sum of $345.00. Appellant alleged, in sub-
stance, that appellee Barnes was indebted to him ui)on a vendor's lien note,
which note was in the hands of his agent, Judge Hale, for collection; that
said Barnes in part payment of ﬁaid note executed and delivered to his said
agent his check dated November 4th, 1924, on the First National Bank, of
Morgan, Texas, herein called Morgan bank, for said sum of $345.00; that

Judge Hale promptly endorsed said check and deposited the same with the
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Meridian benk and s2id bank credited his current account with the amount
thereof; that said Meridian bank forwarded said check for collection to
its correspondent, the Fort Worth bank, which bank in turn forwarded the
same to its collecting and clearing correspondent, said Reserve bank;
that said bank forwarded the same on or about November 7th, 1924, to said
Morgan bank, on which it was drawn, for payment, said bank being the oniy
bank at that place; that the same, and all the same, was in the due and
regular course of business and in the usual and ordinary way that checks
were collected when deposited with local banks atv Meridian, Texas; that
the same, and all the same, was without undue delay and without negligence
on the part of plaintiff or his agent, Judge Hale, and so far without
negligence on the part of said forwarding and collecting banks through
which it passed; that said Morgan bank marked said check "Paid," can-
celled the same, and surrendered the same to appellee Barnes, and that
none of the appellees have remitted to appellant or to his agent, Judge
Hale, the amount of ®aid check or returned the same; that said Morgan
bank failed and refused to pay said check and that bocause of such failure
appellee Barnes was liable to him for the amount thereof, He further
alleged that each of the appellee banks was negligent in failing to
promptly report back to him the non payment of said check, and that had
they done so he could and would have collected the same direct: from the
Morgan bank beforec its failure. He further alleged that if mistaken in
the allogations aforesaid and if the Morgan bank did in fact pay said
chock and make remittance thercfor, then that appellee banks received

such remittance and failed and refused to pay the same to him or to his
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said agent, and that by reason of withholding such remittance all the ap-
pellees were liabJ.e to him in the amount of said check as aforesaid.

Appellee Reserve bank alleged that it was a banking corporation,
organized under an act of Congress of the United States commonly known as
the Federal Reserve Act; that by the provisions of said Act the Federal
Roserve Board was granted certain powers of regulation and control over 1t§
that pursuant to the powers conferred upon said board by sections 13 and 16
of said Act, said board had promulgated certaiﬁ rules and regulations gov-
erning tho operation of the cheqk clearing and collection departments of
each Federal Reserve Bank; that such regulations include one commonly known
as Regulation J, Series of 1924; that said regulation p;'ovides, in sub-
stance, that every bank sending checks thereto for deposit or collection
shall be deemed to authorize the Rgserve bank to handle the same subject
to the termes and conditions of said regulation, and to warrant its own
authority to give said bank such guthority 80 to handle the same; that
sald regulations provide that a Federal Reserve Bank shall act only as the

s agent of the bank from which it receives such checks; that it may present

such checks for payment or send such checks for collection directly to
the bank on which they are drawn; that it may accept oither cash or bank
drafts in payment of or in remittance for such checks and shall not be
held liable for any loss resulting from the acceptanceof bank drafte in
lieu of cash, A further recital of the pleadings of appcllees is pot
necessary in view of the disposition wo shall make of this caseo.

The case was tried to the court., The evidence introduced showed
that appellec Barnes was indebtod to appollant on a vendor's lien notes
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that he executed and delivered to Judge Halc, eppellant's agent, his
check for $345.00 in part payment of the same, and that said check was
endorscd by Judge Hale and delivered to the Meridian banlz; that said bank
A credited his account with the amount thercof and forwarded the same to

the Fort Worth Bank, which in turn forwarded fhe same to the Reserve bank
at Dallas, and that that bank sent the same direct to the Morgan bank for
payment and remittance, substantially as alleged by appellant; that said
Reserve bank received and handled said check under the provisions of said
circular J so pleaded by it; that such receipt and handling was according
to its established custom, and that such custom was known to and acquiesced
in by both the Fort Worth bank and the Meridian bank. The evidence further
showed that the Tort Worth bamk transmitted to the Resorve bamk its cash
letter, listing checks for credit to its account amounting in the aggregate
to more than $4,000.00; that among the checks so listed werc certain checks
on the Morgan bank vhich amountcd in the aggregaté to over $800.00, and

. among which cﬁecks the one in question was included; that the Reserve bank.
thercupon transmitted direct to the Morgan bank its cash letter, listing
checks upon said bank for payment amounting in the aggregate to $1925.62,
in which 1list said check was included; that on November 10th the Morgan
bank forwarded to the Reserve bank its draft drawn on the Fort Worth Bank
in favor of said Reserve bank for the sum of $1850.77 in payment of said
list of chocks, checks to the amount of $74.85 included in said list be-
ing rejected for insufficient funds or other redSOns; that the Resorve
bank forwarded said draft to the Fort Worth bank for payment and that be-
fore it was paid a national bank examiner took charge of the Morgan bank

and stopped thc payment of said draft; that said Morgan bank was insolvent
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and never rcsumed busincss; that the Reserve bank proved said unvaid draft
as a claim against said bank and that fifty per cent thercof was paid as
dividends on such claim by the receiver vho administered the assets of said
insolvent bank. The evidence further showed that the amount so received on
said claim was forwarded through the respective banks, credited to Judge
Hale's account and turned over to appellant apparently without prejudice.
Notice of the non payment of said draft was transmitted $o the Rcserve bank .
through the Fort Worth bank and the Meridian bank to Judge Hale, appellant's
agent, in due course Of mail., The amount of said chetk was subsequently by
said Rescrve bank charged back against the Fort Worth Bank, ond by it against
the Mcridian bank and by it against Judgo Hale's account. Appelle Barnes
had at the time ho drew said check and at the time the same was presented

to the Morgan bank for payment, funds to his credit therein sufficient to
pay the same and said check was promptly charged to his account by said
Morgan bank and surrendered to him nrior to the closing of the same, It

was never returned to appellant. The court rendered a general judgment for
all the defendants. The court at request of appellant filed findings of
fact which are recorded in the transcript. A regular statement of facts,

duly approved, was also filed.

OPINION.
Appellant by the first three propositions presented by him as
grounds for reversal, contends that the court erred in holding that the
evidence showed that the Barnes check had been paid by the Morgan bank and

in rendering judgment against him in favor of said Barnes. The trial court
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found as a fact that said check was accepted by Judge Hale, apvellant's
agent, as payment of the vendor's lien note held by appellant against
eppellee Barnes to the amount of such check. A4pnellant assails this find-
ing on the ground that the same is without support in the evidences. The
original vendor's lien note was neither declared on in appellant's pleadings
nor offered in evidence on the trial of the case. The taking of such
check by appellant's agent and the surrender of the note amounted at least
to a conditional acceptance of said check, or an accoptance of the same
subject to payment. If such payment was in fact made the acceptance of the
check became absolute and discharged the original obligation. Johnson

ve Amarillo Improvement Co., 88 Tex. 505, 510; Middlekeuff ve State Banking
Board, 242 S. W. 442, 443; Waggoner Bank & Trust Co. vs. Gemer Co. (Sup. Ct.)
213 S. W. 927, 928-9. Said check was declared by statute to be a bill of
exchange payable on demand, and in order to hold Barnes, the drawer there-
of, it was necessary that the same be presented to the Morgan bank for
payment within a reasonable time, payment rofused and notice of ‘such ro-
fusal given him, R. S., Art. 5947, secs. 185 and 186. Appellant con-
cedes that it was customary in such cases for one bank holding a check on
another bank for collection to send such check direct to the said bank

for payment, and to accept the draft of such bank as a remittance there-
for, and that the Reservo bank was not negligent in doing so in this case.
Appellant does contend, however, that such proceeding did not constitute
payment by the Morgan bank of Barnes' check because payment of the draft

80 issued was stopped. By the express terms of said circular J the Re-

serve bank was authorized to accept drafts in payment of checks presented
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to said Morgan bank for payment. The custom proved was based on said circu-
lar and conformed thereto. Mr. Ringer, who was cashier of the Morgan bank
at the time, testified without objection that sald check was paid by the
igsuance end forwarding of said draft to the Reserve bank at Dallas. The
Reserve bank evidently so regarded the transaction. The trial court found
as a fact that it was the universal custom among banks to accept remittance
drafts in payment of cash lettérs listing checks for collection, and further.
found that as between appellant and appellce Barnes said check had been paid.
The statute required appellant to cause said check to be prosented to the
Morgan bank for payment within a reasonable time, and further provided that
the drawer should be discharged from any liability to the extent of any loss
caused by delay. R. S., art. 5947, sec. 186. There is no contention that
said check would not have been paid in cash if such psyment had beon demanded.
Any loss sustained rust be held to have >resu1ted from the dclay incident to
accepting a draft on the Fort Worth bank instead of cash. Whilo comrhercially
speaking, the term "payment" ‘relates to and is restricted to a payment in
monoy, such is not necessarily the case when applied to a transaction be-
tween a creditor and his dobtor. Noither 1; such necessarily the case in

a transaction between a creditor's agent and his debtor, whon such agent

is duly asuthorized to accept other than money in settlement of his princi-
pal's demand. An obligation may be paid and discharged by the delivery -
and acceptance of something equivalent to money which is regarded as such

by the party to whom the payment is due. State vs Tyler County State Bank
(Con. Apps.) 277 S. W. 625, 627, and authorities there cited. We think

the trial court correctly held that the surrender of said check to the

\
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Morgan bank and the accentance by the Reserve bank of its draft therefor
cdnstituted, as between anppellant and Barnes, the payment of said check
by said Morgan bank, Were we to concede that appellant is correct in
contending that said transaction did not constitute a payment of said
check by the MNorgan bank, we think it rmst be held to have constituted
in offoct an acceptance of said check by said bank with a promise of pay-
nent when said draft was presented to its correspondent in Fort Worth,
with which it had funds on deposit., The statute expressly provides that
if the holder of a check procures it to be acccpted or cortified, the
drawer and all endorsers are discharged from liability thereon. R. S.,
Art. 5947, sec. 188. If such transaction constituted a payment of said
chock appellee Barnes was entitled to the.possession thereof, If such
transaction did not constitute & paymont of said chock and did not other-
wise effoct the dischargo of said Barnes from liability, the physical pos-
session of sald check was not essential t0 enable appellant to sue thercon.

" Waggoner Bank & Trust Co., ve Gamer Co., supra, p. 929, par. 5; Western
Brass Mfg. Co. vs Maverick, 23 S. W. 728. The action of the trial court
in réndering judgnent in favor of appellee Barnes was proper.,

Appellant contends by the fourth proposition presented by hin as
ground for reversal of the judgment appealed from that in event it is held
that the lorgan bank paid said check, ‘ho is entitled to Jjudgnent against
the bank or banks receiving such payment. The ovidence showed without
contradiction that said check was paid by a draft drawn by the Morgan bank
on the Fort Worth bank in favor of the Reserve bank for the sum of $1850.77;

which anount included payment for various other checks besides the Barnes
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check; that payment of said draft was stopped; that the Reserve bank proved
the sare as a clain against the Morgan bank in the receivership proceedings
thereon; that the entire dividends received by said Reserve bank on said
clain so.proved anounted to only fifty per cent of the face thereof; that
appellant's pro rata partvof such dividends was promptly returned to hinm
through the Fort Worth and Meridian banks, respectively. Appellant concedes
that the Reserve bank was, so far as he was concerned, authorized to accept
said draft in return for the Barnes chock and other checks surrenderqd to
the Morgan bank thercfor, No other or furthcer sum was over received on
account of said check or draft by said Resorve bank or any of the other
banks involved. The contention nresented by appellant in ‘said proposition
is overruled.

Apnellant contends by the fifth and last proposition presented by
hin as ground for reversal, that the Fort Worth bank while acting as agent
for hinm was guilty of negligence in surrendering the rcecnittance draft drawn
on it by the Morgan bank, and surrendoring to tho receiver of said bank the
funds it held on decposit without paying his said check or procuring the
return of the same. The situation upon which this contcntion is based is
not alloged in appellant's petition. Neither is there any allegation there-
in of the existence of any such duty on the part of the Fort Worth bank or
of its negligence in failing to perform the same. The only theory of re-
covery presented by said petition in event it was held that the transaction
between the Reserve bank and the Morgan bank constituted a payment of the
garnes check was that all of said several banks had received such payment

and were liable to him therefor. Regardless of the pleadings, however, we
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do not think the evidence adduced showed any such duty er liability to ap-
pellant for failure to perform the same. Apjellant insists that this case
igas tried upon the theory that the Meridian bank took said check for col-
léction in behalf of plaintiff through his agent, Judge Hale, and that
each successive bank through which said check passed became in turn his
agent for the collection of the same and the return of the proceeds to him,
according to the rule laid down by our Supreme Court in Tillman County Bank
vse. Behringer, 113 Tex. 415, 423, 257 S. W. 206. Such thcory being the
most favorable to apnellant, we may for the purpose of the disposition of
this case assume that apﬁellant's‘contention is correct, and dismiss the
contention of the Fort Worth bark and the Recsorve bank, respectively, that
the facts in evidence showed a purchase of said draft from Judge Hale by :
the lieridian ban, and not the taking of the same for collection. The
evidence disclosed that the Fort Worth bank transmitted the Barnes check
to the Reserve bank for credit to its account together with other checks
apounting ih the aggregate to more than $4000.00; that of the checks so
transmitted those drawn on the Morgen bank amounted only to about $800,00;
that the Reserve bank transmitted direct to the liorgan bank for payment and
rerzittance checks amounting in the aggregate to more than $1900.00, emong
which checks was included said Barnes check; that the Morgan bank in payment
of said checks returned its draft on tﬁe Fort Worth bank, nayable to the
Reserve Benk, for $1850.77, and that this draft was forwarded to the Fort
Worth bank for nayment. The Barnes check was therefore a mere incident
in said series of transactions. The evidence disclosed with reasonable

certainty that said draft was received by the Fort Worth bank after the
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order from the bank examiner stopping . payment thereon. There is no evidence
that the Fort Worth bank was advised at the time it received or returned said
draft that the some represented in part the nroceeds of the Barnes check.
Said draft did not of itself operate as an assigmment of any part of the

} funds on deposit to the credit of the lMorgan bank in the Fort Worth bank at
the time. R. S. Art. 5947, sec. 189. There being no assigment of the funds,
the order of nayment evidenced by said draft was revocable at the pleasure
of the Morgan banlz, the drawer thereof., Hall v. First National Bank, 252

S. W. 828, 831, The Fort Worth bank would have rendered itself liable to
the Morgan bank or its subsequent receiver .if it had paid said .dra.ft after
payment thereof had been ordered stopped. Hewitt vs. First Nat. Bank of

San Angelo (Com. Apps.) 252 S. W. 161, 162-3. We do not think that the

Fort Worth bank was authorized under these circumstances to pay the draft,
nor that it violated any duty it owed to appellant in refusing to do so.
Neither do we think that the Fort Worth bank was authorized to withhold

from. the receiver out of the funds in its hands belonging to the Morgan

bank the amount of said Barnes check. At that time it knew that the amount
of the Barnes check was included in said draft, which was a valid outstand-
ing obligation against the Morgan bank in the hands of the Reserve bank,

It necessarily follows that it did not violate any duty it owed to appellant
in refusing to turn over said funds to the receivoer. Tl'ne Barnes check hav-
ing been paid, apnellant was not entitled to the surrender thereof.

The judgment of the trial court is affirmed,

J. N. GALLAGHER,
Chief Justice,
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