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THOMAS B.. PATON 
110 East 42nd S t ree t X-4749 

New york 

General Counsel December 8, 1936. 
American Bankers Associat ion 

Benj. Stroig., Governor, 
Federal Reserve Bank, 
New York Ci ty 

My dear S i r : 

The Committee on Commercial Law of the 
Commissioners on Uniform State Laws w i l l have a 
meeting e a r l y in January. Professor Wi l l i s ton 
of Harvard Univers i ty , who i s a member, wishes 
t o p resen t to the committee f o r i t s considera-
t ion a d r a f t of proposed amendments to the Nego-
t i a b l e Instruments Law. ye has j u s t w r i t t e n the 
General Counsel asking if he has any suggestions 
and i f so to submit them within a f o r t n i g h t . 

For the past t en years at tempts have 
been made to have the Commissioners recommend 
var ious amendments and such at tempts have f a i l e d . 
This i n v i t a t i o n comes as a welcome su rp r i s e . 

Accordingly we are passing t h i s communi-
ca t ion along to you with the request t ha t you and 
your a t to rney please submit within the next week 
any proposed amendments to the N. I . Act which 
you may have in mind. We are enclosing severa l 
amendments tha t have been suggested t o t h i s o f f i c e . 
These suggestions are only t e n t a t i v e , but we would 
l i k e t o have your c r i t i c i s m . 

Knowing how important t h i s matter i s , we 
hope i t w i l l have your e a r l y a t t e n t i o n . 

Very t r u l y yours, 

TBPJr/S ^ Thomas B. Pat on, J r . 

Enclosures. 
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From Off ice of General Counsel, 
American Bankers Associa t ion, 
110 East 42nd S t . , New York, N. Y. 

SUGGESTED AMENDMENTS TO NEGOTIABLE 
INSTRUMENTS ACT. 

Fu.ll t e x t of ac t , pages 797 to 887, 
Vol. 1, Paton 'a Diges t . 

1. Payor bank as equi tab le purchaser of stopped check or other 
instrument payable a t bank: Should the Negotiable Instruments Act 
be amended to p ro t ec t a payor bank where i t pays a check or other 
instrument in v i o l a t i o n of a s top payment order t o a holder in due 
course? Consider the a d v i s a b i l i t y of i n se r t i ng an amendment t o the 
Negotiable Instruments Act to the e f f e c t t ha t a bank v i o l a t i n g a 
stop order becomes subrogated as equi table purchaser to the r i g h t s 
of the holder . This subject i s discussed in opinions 4519a, 4530B, 
and 4521a of P a t o n ' s Digest . Where a stopped check or other i n s t r u -
ment has boon paid by a bank, payment i s regarded as f i n a l and recov-
ery from the pa r ty rece iv ing the money i s not allowed. The account 
of the drawer or maker on the other hand cannot be charged by the 
bank which v i o l a t e d the s top order . Under these circumstances i t 
would seem equ i t ab le tha t the payor bank should be subrogated #.s 
equi table purchaser t o the r i g h t s of the holder . See Hiroshima, v. 
Bank of I t a l y , 348 P&c. (Cal. App. 1936) 947. 

2. C e r t i f i c a t i o n of a l t e r e d checks: This subjec t i s d iscussed 
f u l l y in opinion 111a of Pa ton ' s Digest* I t i s suggested t h a t Sec. 63 
be amended t o read as fol lows ( the under l ined words are new mat te r ) : 
Sec. 63. "The acceptor by accept ing the instrument engages t h a t he 
w i l l pay i t according to the tenor (of h i s acceptance) tha i n s t m -
ment as drawn by the m^kar or drawer and admits: 

t s ' ^ i r o r a s t & i i i ; •tea®-

("3) The ex is tence of the payee named by the maker or drawer and 
h i s then capaci ty t o indorse ." 

The p r a c t i c a l reasons f o r suggesting t h i s amendment are se t f o r t h 
in opinion 111a of Pa ton ' s Digest and i t i s suggested that* t h i s 
amendment be provided f o r in order tha t c e r t i f y i n g banks be p r o t e c t -
ed against being held l i a b l e upon a l t e r e d or r a i s e d checks. 

3. Payee as holder in due course: There i s a c o n f l i c t of au thor -
i t y in the dec is ions before and a f t e r the Negotiable Instruments Act 
as to whether or not a payee can be a holder in due course. I t may 
be des i rab le t o amend the negot iable Instruments Act by a provis ion 
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to the o f f o c t t h a t ths payee coming within the q u a l i f i c a t i o n s which 
c o n s t i t u t e a holder in due course cannot "bo deprived of t h a t s t a t u s 
"by reason of the f a c t tha t ho i s payee. For d iscuss ion of t h i s sub-
j ec t see opinions 3436 at seq. in Paton1s Diges t . 

4. Extension of warranty "by indorser "by having i t run not on l r 
to holders in due course but a l so t o the drawee hank: I t has been 
suggested tha t Sac. 66 of the N. I . Act be amended providing t h a t £he 
i n d o r s e r ' s warranty run to the drawee, such warranty, however, not 
to include drawer ' s s ignature . See opinion 3674a of Pa ton ' s Digest . 
In the case where the drawee bank i s allowed to recover from the 
indorser of money paid on a forged indorsement, the d i f f e r e n t cour ts 
adjudge recovery upon two grounds, ( l ) t h a t the bank rece iv ing pay?-
ment warrants the genuineness of the p r io r indorsements, (3) t ha t 
the bank rece iv ing payment has received money under a mistake of 
f a c t without cons idera t ion which the law implies a cont rac t to r e -
pay. An amendment extending the warranty to the drawee i s suggested 

- as the b e t t e r r u l e of recovery. This subject i s discussed in opinr-
ions 3676, 3191, 3741 of Paton»s Digest . See a l s o S ta te v. Broadway 
National Bank, 282 S.W. (Tann. 1926) 194. 

5. Instrument -payable at bank presented a f t e r matur i ty : Attenr-
t i o n i s c a l l e d t o the d e s i r a b i l i t y of f i x i n g a d e f i n i t e r u l e author-
iz ing a bank t o pay or r e f u s e to pay an instrument payable a t a bank 
when presented a f t e r matur i ty . The sec t ion in the N. I . Act r e f e r r e d 
to i s Sec. 87. For d iscuss ion see opinion 315a, 218a and 3739 of 
Patonis Diges t . 

6. "Pay any bank or as an u n r e s t r i c t i v e indorsement, i . 
e . t i t l e - convey ing : I s i t de s i r ab l e tha t the N. I . Act be amended 
making i t c l ea r t h a t t h i s form of indorsement in use by banks i s 
t i t l e - convey ing ra the r than agent creat ing? I t i s suggested fo r 
cons idera t ion t h a t t h i s indorsemant be s p e c i f i c a l l y designated as p. 
-nonres t r ic t ive one unless coupled with words making i t otherwise. 
There i s a c o n f l i c t of au tho r i t y on t h i s po in t . For d i scuss ion see 
2771a and 2193a of Pat on 's Digest . See p a r t i c u l a r l y Sands v. Parker 
e t a l . , 384 S.W. (Tern. 1936) 903. See a l so F i r s t Nat. Bank of Fort 
Smith v. Brurik, 380 S.W. (Ark. 1936) 373. 

7. S ta le checks: I t might be well t o consider the a d v i s a b i l i t y 
of i n se r t i ng a p rovis ion in the N. I . Act not only l im i t i ng the time 
of nego t i a t ion of checks but a l s o the time a f t e r which a bank can 
s a f e l y r e f u s e to pay same. See pa ton ' s Diges t , opinion 1303 e t 
seq.. , p a r t i c u l a r l y 1304a. 

8. Reasonable time l imi t f o r negot ia t ion of Instruments: The 
suggestion has been made tha t i t might be advisable to f i x or recom-
mend. a d e f i n i t e period of time as a reasonable time l imi t f o r nego-
t i a t i o n of instruments in conformity with a c t u a l experience end prac-
t i c e , in l i n e with l e g i s l a t i o n as passed in New Hampshire and South 
Dakota. For r e f e r ences on t h i s subject see Sec. 53 N. I . Act on p. 805 
Patonis Digest . See a l so Sees. 71 and 193 of the N. I . Act on pp. 808 
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end 823 r e spec t i ve ly of Baton 's Digest . See f.lso opinion 3443a. 

9. P r o t e c t i o n of r i g h t s of holder in due course of nego t iab le 
4yietrnmmnt based on gambling -nd usur ious cons idera t ion : This sub-
j ec t i s d iscussed in 1161a of Pmton,s Diges t , a quotation from 
which reads as fol lows: "The needed p ro t ec t ion would be a f fo rded 
by a. simple amendment of tho Negotiable Instruments Act to the 
a f f e c t t ha t where a negot iable instrument i s declared void by any 
s t a t u t e because based on a earning or usur ious considera t ion or 
otherwise in v i o l a t i o n of s t a t u t e , i t s h a l l never the less in the 
hands of a holder in due course be enforceable against a l l p a r t i e s 
l i a b l e thereon. Or, a s , m a l t e r n a t i v e , tho s p e c i f i c s t a t u t e s of 
d i f f e r e n t s t a t e s which avoid instruments f o r usury or gaming might 
be separa te ly amended by the i n se r t i on of provis ions excepting; from 
t h e i r a p p l i c a t i o n , negot iab le instruments in the hands of holders 
in due course ." 

10. Instruments payable in "current funds" : Amend Sec. 3 of the 
N. I . Act by including as nego t iab le instruments those payable in 
"current funds . " For d i scuss ion see opinions 438, 1048a and 1316 
of Pa ton ' s Diges t . 

11. Exchange as medium of payment of nego t i ab le irfit.rmmgnt.g; 
The Negotiable Instruments requi res as a condi t ion of n e g o t i a b i l -
i t y tha t instruments be payable in money. Cer ta in s t a t e s have passed 
a c t s giving the drawee bank the option under c e r t a i n s p e c i f i e d condi-
t i o n s of paying i n money or in exchange. Map 36, and opinion 1385a 
of Pe-ton's Digas t . The instruments consequently are not t e c h n i c a l l y 
payable in money since the drawee has the opt ion t o pay in something 
else* I t i s un l i ke ly tha t the l e g i s l a t u r e s in passing such a c t s hod 
any in ten t ion of rendering checks nonnogotiablo. I t might be well 
to c l a r i f y tho s i t u a t i o n so f a r as checks payable in those s t a t e s 
r r e concerned by express ly providing tha t an instrument payable at 
the payor ' s option in cash or exchange s h a l l be considered negot iable 
whether the opt ion be given by s t a t u t e or in tho instrument i t s e l f . 

13. Waiver of presentment, p r o t e s t , and no t i ce of dishonor: Atten-
t i o n is ca l l ed to the ambiguity in tho moaning of ths word "waiver" 
i n Sec. 110 of the N. I . Act. Should not t h i s ambiguity be c leared up 
by proper amendment express ly s t a t i n g tha t the waiver includes not only 
waiver of no t i ce but a lso waiver of presentment end p r o t e s t ? I t might 
a l so be "amended by s t a t i n g tha t if the waiver is on tho face of the 
instrument i t i s binding on a l l p a r t i e s but where i t i s w r i t t e n on 
the back above the s ignature of the indorser i t binds such indorser 
onlv. I t mieht a l so be we l l , i f poss ib le , t o give a d e f i n i t e l ega l 
e f f e c t to n waiver an the back of on instrument inser ted in a box. 
Suppose on indorsement w r i t t e n above the s i^na ture of the indorser 
by i t s terms expresses to bind a l l the indorsers . Should t h i s s i t u a -
t ion be c l a r i f i e d ? 
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13. Payment of chock once dishonored upon secbnd presentment: 
This subje&t i s discussed in opinion 4083 et seq. of Baton's Digest, 
wherein i t appears that i t i s the custom of "banks to pay checks once 
dishonored upon second presentment. Apparently the point has nave? 
been decided "by the courts. I t i s suggested ths t th is matter "be con-
sidered. Should the rule he d e f i n i t e l y f ixed "by amendment to the 
Negotiable instruments Law? 

14. Post-dated checks: There i s no provision in the Negotiable 
Instruments Act providing for the nego t iab i l i t y of post-dated checks 
before due date. It i s suggested that Sec. 1 of subdiv. 3 of the N.I. 
Act be amended by including the case of a post-dated chedf%&ich i s 
neither payable on demand or at a f ixed determinable future time. 
See Mollin, J . , Kuflik v. Vaccaro, 170 N.Y. Suppl. 14; see a l so 31 
A.L.R. p. 339, Wilson v. Midwest State Bank (bottom f i r s t column, p. 
333, to the e f f e c t that a post-dated check i s irregular and carries 
notice of the defect upon i t s face ) . 

15. Interest on instrument f a l l i n g due on Saturday. Sunday or 
holiday and not paid unt i l next business day: The question has been 
raised as to whether an instrument draws.interest for the two added 
days. An opinion has been rendered, 3913a of Paton's Digest , to the 
e f f e c t that the interest i s c o l l e c t i b l e . This subject i s mentioned 
here for discussion as to whether or not i t i s necessary to have the 
N.I. Act amended to make the point certain. See a l so opinions 3497 
and 3498a of Paton's Digest. 

16. Presentment and protest of l e s t note; The Negotiable Instru-
ments Act, Sec. 160, under t i t l e I I , covering b i l l s of exchange makes 
provision for protest covering the s i tuat ion where a b i l l i s l o s t . 
There i s no express provision covering the s i tuat ion where a note i s 
1*|*. Should en amendment be made providing for the presentment end 
protest upon copy of the los t note or the written particulars there-
of? Questions of this nature have been submitted to the Office of 
the General Counsel. See opinion 4139 of Paton's Digest. 

Unusual s i tuat ions which have come UP 
under the Negotiable Instruments Act. 

The following cases are submitted for information as showing un-
usual decis ions handed down by the courts which have a bearing upon 
the Negotiable Instruments Act. NO state-wide recommendation has 
been suggested. 

1. Interim receipts: In the case of Manhattan Company v. Morgan, 
150 N.E. 594, the New York Court of Appeals pointed out that amend-
ment of the Negotiable Instruments Act was the proper remedy to make 
interim c e r t i f i c a t e s ent i t l ing the bearer to bonds of the Kingdom of 
Belgium negotiable. Following t h i s decis ion the New York Legislature 
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pas aad a law known as tha Hofs tadter Secu r i t i e s Receipts Law provid-
ing f o r the n e g o t i a b i l i t y not only of in ter im r e c e i p t s but of a va r -
i e t y of other instruments such as equipment t r u s t c e r t i f i c a t e s end 
other forma which the banking world rnd inves tors have always t r e a t e d 
as nego t i ab le . Would i t be des i rab le to amend the Negotiable I n s t r u -
ments Act t o cover s i t u a t i o n s suggested by t h i s New York s t a t u t e . 
See Lecral Service B u l l e t i n , of the American Bonkers assoc ia t ion , No, 
3, P» 8. 

3. Unauthorized c e r t i f i c a t e of depos i t : The dec i s ion of the 
Supreme Court of west Virg in ia in Merchants Bank and Trust Company 
v. Peoples Bank of Keysar, 130 S.E. 142, would have a ser ious e f f e c t , 
i f fol lowed, upon the n e g o t i a b i l i t y of c e r t i f i c a t e s of depos i t . Bead 
the note to the d iges t of t h i s case in 3311a of Baton's Diges t . As 
f a r as West Vi rg in ia is concerned i t i s questioned whether the N. I . 
Act, Sec. 33, needs an amendment on t h i s po in t . 

3. Trade Acceptance: Nego t i ab i l i t y of a t r ade acceptance under 
the N. I . Act has been denied by the Supreme Court of Florida i n 
C i t i zens ' s t a t e Bank of Marianna v. Carmichael, 103 So. 111. This 
dec i s ion i s c r i t i c i s e d in opinion 168a of Patonia Digest . I t i s 
submitted tha t the N. I . Act needs no amendment on t h i s p o i n t , i t be-
ing c l e a r l y set f o r t h . The problem i s a ser ious one for Florida 
bankers and as s t a t ed in opinion 168a "the e f f e c t of such a dec i s ion 
i s to give no t i ce t o the commercial world tha t so f a r as the s t a t e 
of Florida i s concerned, the standard form of t r ade acceptance con-
ta ined in t h i s c lause i s not nego t iab le but is subject to de fenses . " 
A remedy for the s i t u a t i o n i s needed. 
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