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Benj. Strorg., Governor,
Federal Reserve Bank,
New York City

My dear Sir:

The Committee on Commercial Law of the
Commissioners on Uniform State Laws will have a
meeting early in January. Professor Williston
of Harvard University, who is a member, wishes
to present to the committee for its considera-
tion a draft of proposed amendments to the Nego-
tiable Instruments Law. ge has just written the
General Counsel asking if he has any suggestions
and if so to submit them within a fortnicht.

For the past ten years attempts have
been made to have the Commissioners recommend
various amendments and such attempts have failed.
This invitation comes as a weleome surprise.

Accordingly we are passing this communi-

cation along to you with thes raquest that you and
your attorney please submit within the next week
any proposcd amsncments to the N. I. Act which
you may have in mind. We are enclosing saeveral

amendments that have been suggssted to this office.
These suggestions are only tentativs, but we would

like to have vour criticism.

Knowing how important this mattsr is, we

hope it will havs your early attention.

Vary truly yours,

TBPJr /S Thomas B. Paton, Jr.

Enclosures.

December 8, 1926.
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From Office of Gsnasral Counszl,

AMmerican Bankers Asgociation
110 Bast 42nd St.. Now York,'N. Y. December 8th, 1926.

SUGGESTED AMENDMENTS TO NEGOTIABLE
INSTRUMENT'S ACT.

Full text of jct, pages 797 to 827,
Vol. 1, Paton's Digsst.

1. Payor bank ag squitabls purchassr of stopped check or other
instrumsnt payable at benk: Should th3 Negotiable Instruments Act
be amsndsd to protact a payor bank whera it pays a check or othsr
ingtrumant in violztion of & stop payment order to & holder in due
course? Considsr ths advisability of inserting an rmendmsnt to the
Negotiable Instrumsnts Act to thz affsct that a bank violating &
stop ordzr bacomss subrogatsd as squitable purchesar to the rights
of the holder. This subjoct is discuse2d in opinions 4519a, 4520a,
and 4521a of Paton's Digest. Where a stopped check or other instru-
ment has beon paid by a bank, payment is regarded as final and recoy-
ery from the party receiving the money is not allowed. The account
of the drawer or meksr on the othsr hand cannot ba charged by ths
bank which violated tha stop ordsr. Under these circumstsnces it
would seem squitabls that ths payor bank should ba subrogeted as
aquiteble purchaser to the rights of the holder. See Hiroshime v.
Bank of Italy, 248 Pec. (Cal. App. 1926) 947.

2. Certification of gltered checks; This subjact is discussed
fully in opinion llle of Paton's Digest. It is suggostsd thot Sec. 62
be amendad to road es follows (ths undarlinsd words ere new metter):
Sec. 62. "Thz accaptor by accepting tha instrument sngeges that he

will pay it according to the tenor (of his acceptance) the insgtru-
. ment_as drown by the maksr or drawer and edmits:

turd}) end R18 74858850y hn B ERTEy FR0aBER RSP 1S, 2EnliE, SiRe

(2) fThs existence of the payee nemed by the maksr or drswsr and
nis thsn capacity to indorse."

Ths practicel reasons for suggesting this smendment are sst forth
in opinion 1llla of Paton's Digest and it is suggastad that this
emendment be provided for in order that cartifying banks be protsct-
ed avoinst b2ing held liable upon altered or raised chacks.

> 3. Paves as holder in due courss: thsrs is a conflict of author-
ity in the dacisions bafors and aftar the Negotioabls Instruments Act
as to whathsr or not a payss can ba a holder in dus course. It may
b2 desirable to amend ths wegotiable Instruments Act by a provision
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to ths effsct thot the pcyez coming within the quealifications which
constitute a holder in due course cannot be dsprived of that status
by reason of the fact thot he is peyee. For discussion of this sub-
Ject me® opinions 2436 =t scq. in Paton's Digast. '

4, Extension of warronty by indorser by having it run not only
to holdars in due course but 2lso te the drewse bank: It has been
suggestad thet Sac. 66 of the N, I. Act be amendaed providing that the
indorser's warranty run to the drawee, such warranty, however, not
to include drawsr's signature. Sce opinion 2674a of Paton's Digest.
In the case where tha drawes bank is allowed to recover from the
indorser of money paid on a forged indorsement, the diffsrent courts
ad judge recovsry upon twe grounds, (1) thet ths bank receiving pay-
mént warrants ths genuineness of the prior indorsemsnts, (2) that
the hank receiving payment has roceived money under a misteke of
fact without consideration which the law impliss a contract to re-
pay. An amendment extending the warrenty to the drawee is suggested

- a8 the bettsr rule of recovery. This subject is discussed in opin-
ionsg 2676, 2191, 2741 of Paton's Digest. See also Stats v. Brozdway
Nationel Benk, 282 S.W. (Tenn. 1926) 194.

5. Instrumesnt eble at b rogented after mat ¢ Atten-
tion is called to the desirability of fiixing a definite rule author-
izing a vank to pay or refuse to pay en instrument payeble at a bank
when presented pfter meturity. The section in the N. I. Act referrad
to is Sec. 87, For discussion ses opinion 215a&, 218a and 3739 of
Patonis Digest.

6. "Pay any bank or banker" as an unrestrictive indorssment, ji.
8, title-conveying: Is it desireble that the N. I. Act be amsnded

meking it clsar that this form of indorsement in use by benks is

title-conveying rather than egent crsating? It is suggested for

consideration that this indorasement be specificelly designated as g

nonrestrictive one unless coupled with words meking it othsrwise.

There is =& conflict of authority on this point. For discussion see

2771a ond 2192a of Paton!s Digest. See particularly Sends v. Parker

et al., 284 S.W, (Tem. 1926) 902. See also First Nat. Bank of Fort
. Smith v. Brunk, 280 S.W. (Ark. 1926) 372.

7. Stnle checks: It might be well to consider the advisability
of inserting a provision in the N. I. Act not only limiting the time
of negotiation of checks but also the time after which & bank can
safaly refuse to pay sams. See paton's Digest, opinion 1202 st
s82q., particularly 1204a.

8. Reasoneble time limit for nagotistion of instruments: The
suggastion has bzen made that it might be advisabls to fix or recom-
mend & dafinito period of tims as a reasonabla time limit for nego-
tiation of instrumsnts in corformity with actual experience snd prac-

Y tics, in line with legisletion as passed in New Hampshira and South
Dakota. For references on this subject see Sac. 53 N. I. Act on p. 805,
Patonrs Digast. See also Sace. 71 and 193 of the N.I. Act on pp. 808
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end 823 raspactively of Paton's Digaest. Sse #lso opinion 2442a.

9. Protection of richts of holder in due course of negotiable
instrument bersed on gembling ~nd usurious consideration: This sub-
Ject is discussed in 116la of Paton,s Digest, & quotation from
which rerds as follows: "The needed protection would be afforded
by o simple amendment of the Negotiabls Instruments Act to the
effect that whisre a negotiable instrument is declared void by any
statute tecmse bnsed on a gaming or usurious consideration.or
otherwise in violation of statute, it shall nevertheless in the
hrnds of a holder in due course be anforcseable agzainst &£ll partiss
liabls theraon. Or, as en altsrnetive, ths specific statutes of
different states which svoid instruments for usury or gaming might
be separately r~mended by the insertion of provisions excepting from
their application, negotiable instruments in the hands of holdsrs
in dve courss."

10. Instrumsnts payable in "current funds": Amend Sec. 2 cf the
N. I. Act by including as negotiable instruments those payabls in

"currant funds." For discussion eses opinions 428, 1048a and 1216
of Paton's Digest.

11. Exchenge us medium of peymsnt of negotiable instruments:

The Negotiablo Instruments pct requirses &s « condition of negotisbil-
ity that instruments be poysble in monsy. Certain states hove passed
acts giving the drawes bunk the option under certain specified condi-
tions of paying in money or in exchangs. Map 26, end opinion 1285a
of Peton's Digest. The instruments consesquently are not technicelly
payeble in meney since the drawes has the option to psy in scmething
clse. It is unlikely thet the legislatures in pessing such acts hed
eny intention of rendsring checks nonnogotiable. It might be well

to clarify the siturtion so far ss checks payeble in these steotes

rre concerned by expressly providing that en instrument peyeble st
the pavor's option in cash or exchange shell be considered negotiable
whether the option be given by statute or in the instrument itsslf.

12. Weiver of pragentment, protsst, ond notice of dishonor: Attsn-
tion is cellad to th» ambiguity in tho meaning of ths word "waiver"

in Sac. 110 of the N. I. Act. Should not this amdbiguity b3 clsarad up
by propsr rmendment exprossly stating thot the waiver includes not onlvy
wnlver of notice but rlso walver of presentment snd protest? It might
nlso b2 ~mended by stating that if the waiver is on tha face of the
instrument it is binding on all parties but where it is written on
the back above tha signature of the indorssr it bdinds such indorser
onlv. It micht also be well, if possible, to gzive a definite legal
effsct to n waiver on tha? back of an instrument inserted in a box.
Suppose on indorsament written above ths sionatura of ths indorsor

by its torms expreosses to bind all tha indorsars. Should this situe-
tion bs clarified?
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13." Payment_of check once dishonored upon secdbnd prosentment:

This subjedt is discussed in opinion 4082 st seq. cf Paton's Digest,

Digitized for FRASER

wharein it appsars that it is the custom of banks to pay checks once
dishonorsd upon second presentmsnt. Apparently the point has nsver
been decided by the courts. It is suggested thst this matter be con-
sidered. Should the rule be definitely fixed by amendment to the
Negotiable Instrumsnts Lew?

14. Post-dated checks: Thers is no provision in the Negotiable
Instruments Act providing for the negotiability of vost-dated checks
before dus date. It is suggested that Sec. 1 of subdiv. 3 of the N.I.
Act b2 amended by including the case of a post-dated checkWhich is
neither payasble on demand or at a fixed determinable futurs tims.

Ses Mullin, J., Kuflik v. Vaccaroc, 170 N.Y. Suppl. 14; see also 21
A.L.R. p. 229, Wilson v. Midwest State Bank (bottom first colum, p.
233, to the effect that a post-dated check is irregular and carries
notice of the defect upon its face). '

15. Interest on instrument falling dus on Saturday, Sunday or
holiday and not id unt axt siness day: The gquestion has been

raised as to whether an ingtrument draws interest for the two added
dsys. An opinion has bsen rendersd, 2913a of Paton's Digest, to ths
effect that the interest is collectible. This subgect is mentioned
here for discussion as to whather or not it is necessary to have the
N.I. Act amended to maks the point certain. See also opinions 2497
end 2498a of Paton's Digest.

16. Presentment end protest of legt note: The Negotiable Instru-~
ments Act, Sec. 160, under title II, covering bdills of exchenge makes
provision for protest covering the situation where a bill is lost.
There is no express provision covering the situstion where a note is
148%. Should en emendmsnt be made providing for the presentment and

protest upon copy of the lost note or the written particulars there-
of? Ouestions of this nature have been submittsed to the Office of

the General Cowunsel. See opinion 4139 of Paton's Digest.

sugl gi tiong whi ve Come 1

under the Negotiable Instruments Act.

The following cases are submitted for information as showing un-
usual decisions hended down by the courts which have a bearing upon
the Negotiable Instrumsnts Act. No state-wide recommendation has .
bean suggested.

1. Interim receipts: In the case of Manhattan Company v. Morgan,
150 N.E. 594, the New York Court of Appeals pointed out that amend-
ment of the Negotiable Instruments Act was the proper remsdy to make
interim certificates entitling the bearar to bonds of the Kingdom of
Belgium negotieble. Following this decision ths New York Legislature
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passad a law known as the Hofstadter Socuritios Receipte Law provid-
ing for the negotiability not only of intasrim receipts but of a var-
isty of other instruments such as sguipment trust certificatos eand
other forms which ths varkirz world cmd investors have always treated
as nagotiable. Would it be desirabls to amend thz Negotiable Instru-
mants Act to cover esituations suzgested by this New York statuts.

5 530 Lesal Seorvice Bullstin, of the American Benkors Association, No.

1 2, p. 8.

O

2. Unouthorized cartificate of deposit: Thae dscision of the
Supreme Ccurt of west Virginia in Merchants Bank and Trust Compeny
v. Psoplss Bank of Ksyssr, 130 S.E. 142, would have & ssrious effect,
if followed, upon the negotiability of certificates of dsposit. Read
: the note to the digest -of this case in 23lla of Paton's Digest. As
far as West Virginie is ccncerned it ie questioned whether the N. I.
; Act, Sec. 23, needs an emendment on this point.

3. Trade Acceptance: Negotiability of a trade acceptencs under
; the N.I. Act has been deniad by the Suprems Court of Floride in

5 Citizens' State Bank of Mariemna v. Cermichael, 103 So. 111. This
decision is criticised in opinion 168a of Patonts Digest. It is
submitted that the N. I. Act needs no amendmsnt on this point, it be-
ing clearly set forth. The problem is a serious one for Florida
bankers and as stated in opinion 168a "the effect of such a decision
is to give notice to the commercial world that so far as the state
of Florida is concerned, ths standerd form of trsde acceptance con-
tained in this clause is not negotiable but is subject to defenses."
A remedy for the situstion is needsd.
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