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July 8, 1924. 
Dr. Miller Administrative duty.of Board 

re expenditures of Federal 
Mr. Wyatt Reserve tanks. 

You have requested an expression of my views on the following questions: 

1. What is the general administrative duty of the Federal Reserve 

Board with reference to expenditures of Federal Reserve hanks? 

2. What is the administrative duty of the Federal Reserve Board in 

passing upon the specific question referred to the Board by the last Governors' 

conference with reference to the propriety of the Federal reserve "banks paying 

the Comptroller of the Currency $10 for each copy of a report of an examination 

of a national "bank furnished to the Federal reserve "banks ,instead of $4.50 as 

at present? 

1. G-EEERAL ADMINISTRATIVE DUTY. ' 

In order to discuss this question intelligently, it is necessary, first, 

to review certain provisions of the Federal Reserve Act. 

(a) General Powers of Directors of Federal reserve "banks. 

Section 4 of the -̂ct provides that each Federal reserve bank shall have 

power: 

"Fifth.. To appoint "by its "board of directors such 
officers and employees as are not otherwise provided for in 
this Act, to define their duties, require bonds of them and 
fix the penalty thereof, and to dismiss at pleasure such 
officers or employees. 

"Sixth. {Do prescribe by its board of directors. 
by-laws not inconsistent with law, regulating the manner in 
which its general business may be conducted, and the privileges 
granted to it by law may be exercised and enjoyed. 

"Seventh. To exercise by its board of directors. 
or duly authorized officers or agents, all powers specifically 
granted by the provisions of this Act and such incidental powers 
as shall be necessary to carry on the business of banking within 
the limitations prescribed by this Act." . 
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Section 4 also contains the following provisions with reference to the 

boards of directors of Federal reserve tanks: 

"Every Federal reserve "bank shall be conducted 
]mder the supervision and control of a board of directors. 

"The Board of directors shall perform the duties 
usually appertaining to the office of directors of banking 
associations and all such duties as are prescribed by law. 

"Said board shall administer the affairs of said 
bank fairly and impartially and without discrimination in 
favor of or bgainst any member bank or banks and shall, sub-
ject to the provisions of law and the orders of the Federal 
Reserve Board, extend to each member bank such discounts, ad-
vancements and accommodations as may be safely and reasonably 
made with due regard for the claims and demands of such other 
member banks." 

These provisions clearly indicate that the power and responsibility of 

managing each Federal Reserve bank and administering its affairs is vested 

primarily in its board of directors, which is charged with all of the duties 

usually appertaining to boards of directors of banking institutions including 

the duty of exercising supervision and control over the affairs of the bank. 

The powers of the Federal reserve banks and their boards of directors, how-

ever, are qualified in various ways by the powers of the Federal Reserve Board. 

(b) General Powers of Federal Reserve Board. 

The Federal Reserve Board is authorized to order or direct the Federal 

recurve banks to do certain things, and certain Specific powers of the Federal 

reserve banks are expressly made subject to review, regulation or approval by 

the Federal Reserve Board. I shall not attempt to discuss all such pro-

visions of the Act but shall merely quote some of them by way of illustration. 

It will be noted that the provision last quoted above is to the effect 

that the board of directors of a Federal reserve bank shall extend to each 

member bank such discounts, advancement and accommodations as may be safely 

and reasonably made with due regard for the claims and demands of other member 
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banks, 11 subject to the provisions of law and the orders of the Federal Reserve 

Board." 

Section 3 authorizes the Federal Reserve Board to permit or require 

5Meral reserve banks to establish branch, tanks. 

Section 11(b) authorizes the Federal Reserve Board: 

"To permit, or, on the affirmative vote of at least 
five members of the Federal Reserve Board to require Fed-
eral reserve banks to rediscount the discounted paper of 
other Federal reserve banks at rates of interest to be 
fixed by the Federal Reserve Board." 

Section 14 (e) authorizes the Federal reserve banks: 

"To establish accounts with other Federal reserve banks 
for exchange purposes and, with the consent or upon the 
order and direction of the Federal Reserve Board * * * 
to open and maintain accounts in foreign countries, appoint 
correspondents, and establish agencies in such countries 

It will be noted that these provisions give the Board power to order 

or direct the doing of certain things by the Federal reserve banks and this 

constitutes the greatest possible measure of control over these particular 

actions. In respect to these particular matters, the Board is authorized to 

substitute its judgment for the judgment of the Board of directors of the 

Federal reserve banks and in a measure to direct the activities of the Fed~ 

eral reserve banks# It should ibe noted, however, that this power of the Board 

is restricted to certain specific acts and does not relate to the conduct of 

the general business of the bank* 

Certain other powers of the Federal reserve banks are made subject to 

approval or review by the Federal Reserve Board. 

Thus, Section 14 (e) provides also that, "Whenever any such account has 

been opened or agency or correspondent has been appointed by a Federal re-

serve bank * * *, any other Federal reserve bank may, with the consent and 
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approval of the Federal Reserve Board, be permitted to carry on or conduct, 

through the Federal reserve bank opening such account or appointing such agency 

or correspondent, any transaction authorized by this section * * 

Section 14(d) authorizes each Federal reserve banki 

"To establish from time to time, subject to review and deter-
mination of the Federal Reserve Board* rates of discount to be 
charged by the Federal reserve bank for each class of paper, which 
shall be fixed with a view of accommodating commerce and business." 

Section 13 authorizes each Federal reserve bank! 

"To make advances to its member banks on their promissory 
notes for a period not exceeding fifteen days at rates to be 
established by such Federal reserve banks, subject to the re-
view and determination of the Federal Reserve Board.M 

The salaries paid by Federal reserve banks are expressly made subject 

to approval by the Federal Reserve Board. 

Section 4 contains the following provision! 

"* * * Any compensation that may be provided by boards of 
directors of Federal reserve banks for directors, officers or 
employees shall be subject to the approval of the Federal 
Reserve Board." 

Section 12 authorizes the directors of the Federal reserve banks to 

fix the compensation of members of the Federal Advisory Council, "subject to 

approval of the Federal Reserve Board." 

Two important facts should be noted with reference to those provisions 

of the Act making certain specific actions by the Federal reserve banks 

subject to approval or review and determination by the Federal Reserve Board: 

(a) They apply only to the specific acts mentioned and, therefore, are 

limited in their scope; but (2) they have the effect of making such action 

by the Federal reserve banks contingent upon approval by the Federal Reserve 

Board and, therefore, such actions are not valid until approved by the Board. 

Another form of control vested in the Federal Reserve Board is the 

power to prescribe regulations, limitations and restrictions with reference 
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to the exercise of various powers "by the Federal reserve banks. 

Thus, t h e second paragraph of S e c t i o n 13 gives t h e Board t h e r i g h t to 

determine or define the character of notes, drafts and bills of exchange which 

are eligible for rediscount within the meaning of the Act; the third paragraph 

makes the power of Federal reserve banks to discount or purchase sight drafts 

"subject to regulations and limitations to be prescribed by the Federal Re-

s e r v e Board;" and the ninth paragraph provides that! • 

"The discount and rediscount and the purchase and sale by 
any Federal reserve bank of any bills receivable and of domestic 
foreign bills of exchange, and of acceptances authorized by this 
Act, shall be subject to such restrictions, limitations, and 
regulations as may be imposed by the Federal Reserve Board.11 

Likewise, Section 13(a) authorizes Federal reserve banks to discount 

agricultural paper "subject to regulations and limitations to be prescribed 

by the Federal Reserve Board"; and Section 14 authorizes Federal reserve 

banks to purchase and sell in the open market cable transfers, bankers' ac-

ceptances and bills of exchange "under rules and regulations prescribed by 

the Federal Reserve Board." 

These are but a few of the many provisions of tho Act giving the Board 

power to prescribe regulations, limitations and restrictions, but they serve 

to illustrate the nature of such power. It may be stated generally that such 

powers of the Board, like the power to approve certain actions by the Federal 

reserve banks, are limited in scope and apply only to certain specific powers 

of the Federal reserve banks; but when the Federal Reserve Board has pre-

scribed valid regulations, limitations and restrictions on these subjects 

they have the force and effect of law and the banks must comply with them. 

The Act also gives the Board y§?y bPQEvd supervisory powers over the 

Federal reserve banks. While these powers are broader in scope than the powers 

discussed aboyg, t&ey quite different in nature in that they give the 
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Board loss control over the actions of the "banks. 

Section 11(j) authorizes the Board in the "broadest possible terms "to 

exercise general supervision over said Federal reserve "banks." This "broad 

provision would seem to apply to all activities of the Federal reserve "banks 

and every phase of their "business; but, as will "be shovm below, "general super-

vision" does not mean administering the affairs of the bank, nor does it con-

template the substitution of the judgment of the Federal Reserve Board for 

that of the board of directors in conducting the every day business of the 

bank. 

In order to provide further for this general supervision over Federal re-

serve banks, Section 11(a) authorizes the Board: 

"To examine at its discretion the accounts, books, 
and affairs of each Federal reserve bank * * * and to 
require such statements and reports as it may deem 
necessary." 

Section 21 requires the Board to order at least one examination of each Fed-

eral reserve bank each year. 

Section ll(i) also gives the Board general authority to make all rules 

and regulations necessary to enable it effectively to "perform the duties, 

functions and services specified in this Act." This is similar to the general 

power given to any organization to prescribe rules or by-laws for the con-

duct of its business. 

Thd various powers of the Federal Reserve Board over the federal re-

serve banks may be divided roughly into four different classes; 

1. The power to direct or require the Federal reserve banks to do 

certain things, which for convenience may be called the power of direction. 

This gives the Board the greatest measure of control over the Federal re-

serve banks but is limited to certain specific acts. 
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2. Tho power to review, approve or disapprove certain actions of the 

Federal reserve "banks, which power is limited in its scope to certain specific 

actions "but gives the Board the next greatest measure of control over these 

actions by making them invalid or ineffective until approved by the Board. 

This may be called the veto power. 

3. The power to prescribe regulations, limitations, and restrictions 

governing the exercise of certain specific powers of the banks. This is 

limited in scope to certain specific powers but gives the Board a great measure 

of control over the exercise of those powers» For convenience this may be 

called the regulatory power. 

4. The power to exercise general supervision over, and examine into all 

the affairs of* the Federal reserve banks. This power is broadest in its 

scope but gives the Board the least measure of control over the Federal re-

serve banks. -"-t might be called the supervisory or visitorial power. 

The expenditures of the Federal reserve banks for supplies or informa-

tion are not specifically made subject to the direction, veto or regulatory 

powers of the Federal Reserve Board. They are, therefore, subject only to 

the Board's general supervisory power. This makes it important to consider 

more carefully the purpose, nature and extent of this general supervisory power. 
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(c) General Supervisory Power ; 

It is customary in American law to vest in some board, commission, or 

officer, the power to exercise general supervision over certain types of 

corporations such as common Carriers, insurance companies, and. banks, which 

are affected with a public interest. Farthermore, under American law all 

corporations are chartered by the Government and have only such powers as are 

expressly granted in their charters or in the laws under which they are in-

corporated and such incidental powers as are necessary to the exercise of the 

powers expressly granted. It is well settled that by implication they are 

forbidden to exercise any other powers. The State, therefore, is interested 

in any attempt by a corporation to exceed its corporate powers and it is well 

settled that the State is the one to complain of any ultra vires acts of a 

corporation and is the only one which can institute quo warranto proceedings 

to compel a corporation to cease performing iiltra vires acts. The duties of 

boards, commissions or officers charged with general supervision over corpora-

tions affected with a public interest, therefore, are primarily to see that 

such corporations dp not exceed their lawful powers and that they carry out 

the purposes of their organization in such a way as to benefit rather than 

injure the public, and to prevent or check any abuses of any character. 

This power, in its general nature and purpose is quite similar to, if not 

the same as, the common law power of visitation. A discussion of the au-

thorities on the subject of visitatorial powers, therefore, may throw some 

light on the extent of the Board's duties and powers in the premises. 

The visitors of eleemosynary and ecclesiastical corporations at common 

law, however, frequently perforrad.all the functions and possessed all the 

powers which are now divided between the directors of banks and the govern-

mental authorities having supervision over them; and it is important to keep 
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this in mind while reading the authorities quoted below: 

Bouvier1s Law Dictionary. (p. 3404) discusses this subject as follows: 

"Visitation. The act of examining into the affairs of a 
corporation. 

"The power of visitation is applicable only to ecclesiastical 
and eleemosynary corporations. 1 Bla. Com. 480. The visitation of civil 
corporations is by the government itself, through the medium of the courts 
of justice. See 2 Kent, 240. In the United States, the legislature is 
the visitor of all corporations founded by it for public purposes; Dartmouth 
College v. Woodward, 4 Wheat. (U.S.) 518 4 L. Ed. 629. 

* * * * * * * * * * * * * 

"All eleemosynary corporations who are to receive the charity 
of the founder have visitors if they are ecclesiastical corporations; and 
if a particular visitor is not provided "by the founder, then the Ordinary 
of the place is the visitor; if they are lay corporations, the founder and 
his heirs are perpetual visitors; 5 Mod. 404e It is a necessary incident 
of an eleemosynary corporation; 1 Mod. 82; "a power to correct abuses and 
to enforce due observance of the statutes of the charity« "but not a power 
to revoke the gifts, to change uses or divest rights;" Allen v, McLean 
1 Sumn. 276, Fed. Cas. No. 229, per Story, J. 

"A visitor has the right of inspecting the affairs of the corpora-
tion and superintending all officers who have charge of them according to 
the statutes of the founder, without any control or revision of any other 
person or body* except the judicial tribunalst by whose authority and juris-
diction he may be restrained and kept within the limits of the granted ppwers, 
and made to regard the general laws of the land; in re Murdock, 24 Mass.303, 
Mo. appeal lay from a visitor unless he visits quo Ordinary, when an appeal 
lay to the Crown in Chancery. It was said by Lord Camden that visitation is 
despotism uncontrolled and without appeal; Grant. Corp. 534, See, generally 
Tudor, Charitable Trusts; Stephens, Statutes Relating to Ecclesiastical, etc. 
Institutions; Report of Oxford Commission (1852); 7 Com. Dig. 545; 21 Viner, 
Abr. 587• See 34 L. Mag, and Rev. 40, as to Oxford and Cambridge Universities. 

"In Massachusetts it is held that the visitation of eleemosynary 
corporations according to the common law is in force except as altered by 
statute; In re Murdock, 24 Mass. 303; such statutes may vest visitatorial 
power in the courts, in the absence of a personal visitor, or even where there 
is one; In re Taylor Orphan Asylum, 36 Wis. 534; but where visitatorial power 
is conferred on certain public officers, the courts may not interfere unless 
such visitors should act contrary to law; Nelson v. Cashing, 2 Cush. (56 
Mass.) 519. 

"Even where a testator, in founding a hospital, directed that the 
trustees should annually report their acts to the court and give bonds, it 
was held that the court had no visitatorial power or other supervision; 
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Jenkins v. Berry, 119 Ky. 350, 83 S. if, 594. 

"The visitatorial power of a court over a cemetery association 
does not authorize it to substitute its own business judgment for that of 
the association; Roanoke Cemetery Co. v. Goodwin, 101 Va. 605, 44 S. E. 769. 

"Under the visitatorial powers of a state over corporations doing 
"business within its borders, it is competent for it to compel such corpora-
tions to produce their books and papers for investigation and to require the 
testimony of their officers and employees to ascertain whether its laws have 
been complied with, and this power extends to the production of books and 
papers kept outside of the state, and a statute requiring such production 
does not amount to an unreasonable search or seizure or a denial of due process 
of law;. Consolidated R. Co. v. Vermont, 207 U. S. 541; 28 Sup. Ct. 178, 52 
L. Ed. 327, 12 Ann. Cas, 658; Hammond P. Co. v. Arkansas, 212 U. S. 322, 29 
Sup. Ct. 370, 53 L. Ed. 530, 15 Ann. Cas. 645. A corporation being the 
creature of the state, has not the constitutional right to refuse to submit 
its books and papers for an examination at the suit of the state, and an of-
ficer of a corporation charged with criminal violation of a statute cannot 
pload the criminality of the corporation as a refusal to produce its books; 
Halu v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652. A corporation 
is bound to furnish information when called for by the state, so far as 
reasonably possible, and state the facts which excuse them from answering 
more fully; State v. Express Co., 81 Minn. 87, 83 N. W. 465, 50 L. R. A. 667, 
83 Am. St. Rep. Austin, 67 Kan. 208, 72 Pac. 850. 

"It may be considered that, to a certain extent, railroad com-
missions are the machinery created by law for the exercise of visitatorial 
-power. 

"This power does not include the common law right of the share-
holder to inspect the books of the coloration; Guthrie v. Harkness, 199 
U. S. 148, 26 Sup. Ct. 450 L. Ed. 130, 4 Ann. Cas. 433." 

In the famous Dartmouth College Case, 17 U. S. (4 Wheat) 517 , 672, 
Mr. Justice Story discusses the subject of visitors of eleemosynary corpora-
tions as follows: 

"To all eleemosynary corporations, a visitatorial power 
attaches, as a necessary incident; for these corporations being 
composed of individuals, subject to infirmities, are liable, as 
well as private persons, to deviate from the end of their in-
stitution. The law, therefore, has provided, that there shall 
somewhere exist a power to visit, inquire into and correct all 
irregularities and abuses in such corporations. and to compel 
the original -purposes of the charity to be faithfully fulfilled. 
1 Bl. Com. 480. The nature and extent of this visitatorial power 
has been expounded with admirable fulness and accuracy by Lord 
Holt in one of his most celebrated judgments. Phillips v. Bury, 1 
Ld. Raym. 5; s.c. 2 T.R» 346. And of common right, by the dota-
tion, the founder and his heirs are the legal visitors, unless 
the founder has appointed and assigned another person to be 
visitor. • For the founder may, if he please, at the time of the 
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endowment, part with his visitatorial power, and the person 
to whom it is assigned will, in that case, possess it in exclu-
sion of the founderfs heirs, 1 Bl. Com. 482 * * * * But where 
trustees or governors are incorporated to manage the charity, 
the visitatorial power is deemed to "belong to them, in their 
corporate character» Philips v. Bury, 1 Ld. Raym. 5, s.c. 2 T.R, 
346; Green v. Rutherforth, 1 Ves. 472; Attorney-General v. Mid-
dleton, 2 Ibid. 327; Case of Sutton Hospital, 10 Co. 23, 31." 

That the power to supervise and examine banks is a visitorial power 

is indicated "by the following passage in Morse on Banks and Banking (5 Ed,) 

Vol, 1 p. 44: 

"A state may invest the supervision of banks in a bank com-
missioner or other examiner, and grant to him visitorial -powers 
over banks and impose upon him the duty of examination of banks, 
the investigation of their solvency* and the winding up of 
their affairs if the protection of the depositors demands such 
action, % may examine the records of the bank, change the per-
sonnel of the board of directors, and establish rules for the 
proper discharge of his duty. His power should not be unduly 
narrowed by construction, nor can he be removed by the governor," 

In Guthrie v, Harkness, 195 U, S. 148, a stockholder in a national bank 

applied for leave to inspect the books, accounts and loans of the -bank for 

the purpose of ascertaining the value of his stock. Upon refusal to allow 

such inspection, he instituted proceedings to compel the officers of the 

bank to permit him to examine the books. One of the defenses made on be-

half of the officers was that the common law right of the stockholder to in-

spect the books of a corporation is cat off as to stockholders of national 

banks by Section 5241 of the Revised Statutes, which provides that "No 

association shall be subject to any visitorial powers other than such as 

are authorized by this title or are vested in the courts of justice," The 

court held that the stockholder was entitled to examine the books of the bank 

and that the officers thereof most permit him to do so. 

-4r, Justice Day said: -

"But, it is; said, the right of the shareholder to inspect 
the books is cut off by section 5241, providing "no association 
shall be subject to any visitorial powers other than such as are 
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authorized by this Title, or are vested in the courts of 
justice. 'We are unable to find any definition of 1visitorial 
powers1 which can be held to include the common law right of 
the shareholder to inspect the books of the corporation. * * * * 

* * * * * * * 

"The meaning of this section was before Judge Baxter 
in the case of First Nat. Bank of Youngs town v, Hughes, 6 Fed. 
Rep. 737, and of the meaning of the term * visitorial powers1, 
as used in section 5241, that learned judge said: 

1Visitation, in law, is the act of a superior or 
superintending officer, who visits a corporation to ex-
amine into its manner of conducting business, and enforce 
an observance of its laws and regulations. Burrill de-
fines the word to mean "inspection; superintendence; di-
rection; regulation." 1 

"At common law the right of visitation was exercised by 
the King as to civil corporations and as to eleemosynary ones by 
the founder or donor. 1 Cooley1s Blackstone, 481. 1 In the United 
States the legislature is the visitor of all corporations created 
by it, where there is no individual founder or donor, and may di-
rect judicial proceedings against such corporations for such 
abuses or neglects as would at common law cause forfeiture of 
their charters.1 1 Cooley*s Blacks tone, 482, note. 

"In the case before us the Supreme Court of Utah quotes 
from Merrill on Mandamus as follows: 

1 Visitors of corporations have -power to keep them within 
the legitimate sphere of their operations, and to correct all 
abuses of authority, and to nullify all irregular proceedings« 
In America there are very few corporations which have private 
visitors, and in the absence of such, the State is the visitor 
of all corporations.1 

"In no case or authority that we have been able to find 
has there been a definition of this right, which would include the 
private right of the shareholder to have an examination of the busi-
ness in which he interested, and the right of discovery of the 
methods and means by which the agents of the corporation are con-
ducting its affairs. The right of visitation being a public right. 
existing in the State for the purpose of examining into the conduct 
of the corporation with a view to keeping within its legal powers, 
Congress had in mind in passing this section that in other sections 
of the law it had made full and complete provision for investigation 
by the Comptroller of the Currency and examiners appointed by hin, 
and, authorizing the appointment of a receiver, to take possession 
of the business with a view to winding tip the affairs of the bank. 
It was the intention that this statute should contain a full code of 
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provisions upon the subj'ect, and. that no state law or enactment 
should undertake to exercise the right of visitation over a 
national corporation* Sxce-ot in so far as such corporation was 
liable to control in the courts of .justice, this act was to be 
the full measure of visitorial power." 

The Board's power to exercise general supervision over Federal reserve 

banks and examine into their affairs is quite similar to the corresponding 

power of the Comptroller of the Currency over national banks, and it would 

seem that the nature and purpose of the Board's power mast be practically 

the same as that of the Comptroller's. 

In the case of State v. Morehead. (Nebr.) 155 H.W. 879, the court in 

discussing the right of the State Banking Board to refuse to issue a charter 

to a savings bank said: 

"When the general rule of a statutory construction is 
applied and section 16 is considered in connection with the 
other provisions, it must be held that the board is vested 
with authority not only to correct evils that may creep into 
the management of an existing bank, but to guard against dan-
gers, that may threaten institutions about to be formed. 

"'The power to compel, beforehand, co-operation, 
and thus, it is believed, to make p. failure unlikely and 
a general panic almost impossible, must bo recognized, if 
government is to do its proper work, unless wo can say 
that the means have no reasonable relation to the end.1 

State Bank v. Haskell, 219 U.S. 104, 112, 31 Sup. Ct. 186, 
188 (55 L. Ed. 112, 32 L.R.A.N.S. 1062, Am. Cas. 19121,487)' 

ii * * * We think the intention of the Legislature was to 
vest the banking board with general control and with authority 
to do all things reasonably necessary for the -protection of de-
positors throughout the state. The Board also stands in the 
nature of a trustee for this guarantee fund, and it is its duty 
to take such precautions as may be necessary to protect its in-

. tegrity. The terms 'general supervision and control' vest the 
banking board with duties of a very high order, and they are not 
to be -perfunctorily discharged, but to be administered with the 
highest degree of intelligence and discretion.• 

"It is customary for Legislatures to grant to administrative 
bodies of this character the power to adopt rules, by-laws, and 
regulations reasonably necessary to carry out the purpose for 
which they are created, and this grant is not an improper delegation 
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of authority. Blue v. Beach, 155 Ind. 121, 56 N.E. 89, 
50 L.E.A. -64, 80 Am. St. Rep. 195 and cases cited. This 
is held generally to be the rule in matters coming within 
the police power of the state. That the banking business 
comes within that power is no longer an open question. 

"'The police power extends to all the groat public naeds 
(Camfield v. United States, 157, U. S. 518, (17 Sup. Ct. 864, 
42 L. Ed. 250))and includes the enforcement of commercial 
conditions such as the protection of bank deposits and checks 
drawn against them by compelling cooperation so as to prevent 
failure and panic.' (Eoble State Bank v. Haskell, 219 U. S. 134) 

"The business of banking coming within the police power 
of the state, the same rule of construction may be applied to 
banking acts as to rales and regulations established by banking 
boards as applies to acts creating other administrative bodies 
coming within the police poorer. The Supreme Court of Judicature 
of Indiana, in discussing this phase of the question, in Blue v. 
Beach, supra, says: 

•While it is true that the character or nature of 
such boards is administrative ohly, still the powers con-
ferred upon them by the legislature, in view of the great 
public interests confided to them, have always received 
from the courts a liberal construction, and the right of 
the legislature to confer upon them the power to make... 
reasonable rules, by-laws, and regulations, is generally 
recognized by the authorities*111 

The case of Great Northern Railway Company v. Snohomish County. 48 Wash 

478, 93 Pac. 924, involved, the construction of a State statute requiring 

the State Board of Tax Commissioners to exercise "general supervision" over 

assessors and county boards of equalization and the assessment of taxable 

property in order to secure equality in taxation. % e case turned upon the 

proper meaning of the term "general supervision"- whether it authorized the 

Commissioners to act merely in an advisory capacity or whether it authorized 

them to classify inter-county railroads and fix the value thereof for the 

purpose of taxation. The court held that the statute authorized the Com-

missioners to classify inter-county railroads and fix the value thereof for 

purposes of taxation; that the words "general supervision" imply something 
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more than a merepower to advise and suggest; that they confer authority 

to oversee and review the acts and correct errors of those over whom the 

right of supervision is granted. In the course of the opinion the court said: 

"While these several provisions hear more or less directly 
on the question under consideration, the case turns principally 
on the meaning of the term 1 general supervision* in the act de-
fining the powers and duties of the state "board of tax commis-
sioners, * * * The state hoard of tax commissioners is given/§SpIf -
vision over assessors and county hoards of equalization to the end 
that all taxable property shall he placed on the assessment rolls 
and equalized as between the different counties and municipalities, 
so that equality of taxation shall "be secured according to the 
provisions of law# What is meant by 1 general supervison1? Counsel 
for respondents contend that it means to confer with, to advise, 
and that the board acts in an advisory capacity only, ^e cannot 
believe that the Legislature went through the .idle formality of 
creating a board thus impotent. Defining the term *general super-
vision1 in Vantongeren, v. Hefferman, 5 Dak. 180, 38 H.W. 52, the 
court said: 1 The Secretary of the Interior, and under his direction, 
the Commissioner of the General Land Office, has a general "super-
vision over all public business relating to public lands." What 
is meant by "supervision"? Webster says supervision means "to over-
see ior direction; to superintend, to inspect; as to supervise the 
press for correction." And, used in its general and accepted meaning, 
the Secretary has the power to oversee all the acts of the local of-
ficers for their direction, or, as. illustrated by Mr. Webster, he 
has the power to supervise their acts for the purpose of correcting 
the same; and the same power is exercised by the Commissioner under 
the Secretary of the Interior. It is clear, then, that a fair con-
struction of the statute gives the Secretary of the Interior, and 
under his direction, the Commissioner of the General Land Office, 
the power to review all the acts of the local officers, and to cor-
rect, or direct a correction of, any errors committed by them. Any 
less power than this would make the "supervision" an idle act - a 
mere overlooking without power of correction or suggestion.1 Defining 
the like term in State v. F.R. & M. V, E.E. Co., 22 Nebr. 313, 35 
N,W. 118, the court said; 1Webster defines the word "supervision" 
to be "the act of overseeing; inspection, superintending." The 
board therefore is clothed- with the power of overseeing, inspecting, 
and superintending the railways within the state, for the purpose 
of carrying into effect the provisions of this act, and they are 
clothed with the power to prevent un.iust. discrimination against 
either persons or places. It seems to us that the term 1 general 
supervision* is correctly defined in these cases. Certainly a person 
or officer who can only advise or suggest to another has no general 
supervision over him, his acts or his conduct." 

Similarly, it would seem that the Board-s power to exercise "general 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



193 
-16- X-4431 

supervision" over the Federal reserve banks would include the power to 

require the Federal reserve tanks to carry out the purposes of the Act and 

to correct any errors which they nay have committed by deviating from the 

terms of the law. 

On the other hand, there are some cases indicating the limitations on 

this power of general supervision. 

One of such cases is that of State v. Bronson, (Mo.) 21 S. W. 1125. ' 

The constitution of Missouri provides that "The supervision of instruction 

in the public schools shall be vested in a board of education whose powers 

and duties shall be prescribed by law". The legislature passed a law 

creating a commission to purchase the books necessary for use in the schools. 

This law was objected to by the directors of a school district as being un-

constitutional on the ground that it was in violation of the powers vested 

in the board of education by the constitution. 

The court held that the selection and purchase of the school books does 

not come within the fair meaning of the words "the supervision of instruction" 

and the law does not violate the constitutional provision. In so holding 

the court said: 

"With such a general system of public schools it mast 
be evident that when,the constitution says the supervision of in-
struction shall be vested in the state board of education, it 
docs not mean that this board shall enter into the details of 
giving instruction or carrying on the schools. All this is and 
inay b e left to subordinate officers. It means no more than a 
general oversight over the matter of instruction." 

In the case of Roanoke Oemetary Co. v, Goodwin, 101 7a. 605, 44 S.E. 

769, the lower court had reviewed the reasonableness of regulations pre-

scribed by the cemetary association for the conduct of its business and the 

fees charged for opening graves arid had issued a decree whereby the court 
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undertook to proscribe its own rules and regulations for the management 

of the affairs of the company, even going to the extent of determining the 

fund out of which the salary of the superintendent should be paid. The 

Supreme Court of Appeals in Virginia held that the decree exceeded the power 

of the court and said: 

"*t is not permissible for a court to thus substitute its 
ovm- business discretion and judgment for that of the company; 
its visitorial powers have no such scope. 1 Clark & Marshall, p. 547." 

Similarly, it .xdght be said that the authority to exercise general 

supervision over the Federal Reserve banks does not carry with it the duty 

to enter into the details of operating the banks nor the authority for the 

Federal Reserve Board to substitute its own business judgment and discretion 

for that of the directors. 

In my opinion, the Board's power to exercise general supervision over, 

and to exaaine into the affairs of, Federal reserve banks includes the power 

and carries with it the duty to see that Federal reserve banks do not exceed 

their corporate powers; that they do not discriminate in favor of or against 

any class of the public or any member banks; that they preserve and protect 

the banking reserves of the country with which they are entrusted; that they 

do not do anything which may endanger their solvency or the soundness of 

their currency; that they carry out faithfully the purposes of the Federal 

Reserve Act; and that they comply in all respects with both the letter and 

spirit of the law. I am further of the opinion that this power carries with 

it the power to require the Federal reserve banks to cease doing anything 

;-7hich is ultra vires, and to correct irregularities abuses or dangerous 

practices of any kind in which they may engage. As stated in State, v. Moreland, 

supra, 11 The terms 'general supervision and control1 vest the banking board 
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with duties of a very high order, and they ore not to "be perfunctorily 

discharged, but to he administered with the highest degree of intelligence 

and discretion." On the other hand, I sun of the opinion"that this power does 

net carry with it either the duty or the power to interfere in the details of 

the operation of the Federal reserve "banks or to substitute the Board's own 

business judgment and discretion for that of the Directors of the Federal re-

serve banks. 

The above is not intended ap a precise definition of this power but 

merely a general expression of my views on the subject. 

(d) Provisions Regarding Expenditures> 

The only provisions of the Act which specifically give the Board con-

trol over the expenditures of Federal reserve banks are those quoted above 

which make the salaries paid by them subject to approval by the Federal Re-

serve Board. 

The most important provision,regarding the expenditures of Federal re-

serve banks is contained in Section 7 which reads, in part, as follows: 

"After all necessary expenses of a Federal reserve bank 
have been paid or provided for, the stockholders shall be en-
titled to receive an annual dividend of six per centum on the 
paid-in capital stock, which dividend shall be cumulative. 

After the aforesaid dividend claims have been fully met, the 
not earnings shall be paid to the United States as a franchise 
tax except that the whole of such net earnings, including those 
for the year ending December thirty-first, nineteen hundred and 
eighteen, shall be paid into a surplus ftind until it shall 
amount to one hundred per centum of the subscribed capital stock 
of such bank, and that thereafter ten per centum of such net 
earnings shall be paid into the surplus. 

"The net earnings derived by the United States from Federal 
reserve banks shall, in the discretion of the Secretary bo used 
to supplement the gold reserve held against outstanding United 
States notes, or shall bo applied to the reduction of the out-
standing bonded indebtedness of the United States under regu-
lations to be prescribed by the Secretary of the Treasury. 
Should a Federal reserve bank be dissolved or go into liquidation, 
any surplus remaining, after the payment of all debts, dividend 
requirements as hereinbefore provided, and the par value of the 
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stock, shall "be paid to and become the property of the Unitod 
States and shall be similarly applied,li 

The first paragraph says in substance, that after paying or providing 

for "all necessary expenses", paying their dividends and transferring certain 

portions of their net earnings to their surplus funds, the Federal reserve 

banks' shall pay the remainder of their net earnings to the United States as 

a franchise tax. This gives the United States a contingent interest in the 

earnings of the Federal reserve banks and makes it important that their ex-

penditures and their accounts shall be scrutinized by some representative of 

the Government, in order that the Government may not be unlawfully deprived 

of any part of its franchise tax. There is no specific provision in the 

however, providing special machinery for the performance of this function 

and it would seem that this duty must devolve upon the Federal Reserve Board 

as part of its duty to exercise general supervision over the Federal reserve 

banks. In my opinion this makes it the duty of the Federal Reserve Board 

to examine into and to supervise in a general way the expenditures of the 

Federal reserve banks and to make sure that such expenditures are within 

the corporate powers of the Federal reserve banks, are reasonably necessary 

for the conduct of their legitimate business, and are never made for the 

purpose of unlawfully depriving t$e United States Government of its fran-

chise tax or for any other unlawful purpose. 

It may be remarked in passing that the Federal Reserve Board apparently 

performs this duty through its examining force, which calls attention in its 

reports of examinations to any expenditures by the Federal reserve banks 

which appear to be unwarranted or questionable in any way. 

There are certain other considerations which might be pointed out In 

connection with this duty of the Board: 
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(1) The purpose of the provision, that the excess earnings of 

the Federal reserve hanks shall he paid to the Government as a franchise 

tax was not so much to provide a source of revenue for the Government as 

it was to take away from the Federal reserve banks the temptation to con-

duct their operations with a view of making large earnings, in order that 

they night regulate credit and conserve the hanking reserves of the country 

without being influenced by the desire to earn money. 

(2) Section 7 also provides that the funds derived by the United States 

from the franchise tax shall be used only for two specific purposes; 

(a) To supplement the gold reserves held against 
outstanding United States notes, or 

(b) To reduce the outstanding Ainded indebtedness 
of the United States. 

This is important in this connection because it negatives any argument 

to the effect that the purpose of the law is not frustrated if the earnings 

of the federal Reserve Banks are used to defray the expenses of any depart-

ment of the Government, Any unwarranted payment by a Federal reserve bank 

to any bureau of the Government may serve indirectly to divert money from 

the two purposes specified abbve &nd apply it to a purpose different from 

that contemplated by Congress, 

(e) Conclusions as to Board's General Administrative Duty. 

A consideration of the above provisions of the Act and principles of law 

leads me to the following general conclusions: 

1, That the primary duty of administering the Federal reserve banks 

is vested in the board of directors of each federal reserve bank and, there-

fore, they have the primary responsibility of seeing that all expenditures 

are proper both from a business and a legal standpoint. 
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2. It is the duty of the Board to examine into and supervise in a 

general way the expenditures of the Federal reserve tanks, to the end that 

they shall be kept within the corporate powers of the Federal reserve tanks, 

shall "be confined to such as are reasonably necessary to the legitimate 

operations of the banks, shall not improperly reduce the franchise tax paid 

to the United States and shall not be made for any unlawful purpose. 

3. This does not impose upon the Board the duty of passing upon the 

reasonableness of every minor expenditure of the Federal reserve banks,but 

it does impose upon the Board the duty of being constantly on guard to check 

any unlawful, improper, unwarranted or unreasonable expenditures. 

4. The -^oard is not required to approve expressly any expenditures ex-

cept those for salaries. 

5. Inasmuch as the franchise tax is to be paid into the Treasury and 

to be used for specific purposes, it is equally as improper for the Federal 

reserve banks to make unwarranted payments to any department or bureau of 

the Government as it is to make such payments to private individuals. 

6. On the other hand, the Federal reserve banks have a right to 

pay any bureau of the Government any bona fide, reasonable amount for -apy 

service which that bureau may" render to them and which they may actually 

need in the conduct of their business. 

7. In determining what is a reasonable amount, both the" Federal re-

serve banks and the Federal Reserve Board, in my opinion, are primarily 

concerned with the value of the services to the Federal reserve banks and 

what it would cost to obtain such services from some other source. 

8. In my opinion, the Board should see that any payments by the Fed-

eral reserve banks to any bureau or department of the Government, as well as 
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any payments made to any private individual or corporation, should bo 

r.iadc solely with the view of obtaining necessary services at a reasonable 

cost and without any purpose of subsidizing each bureau, department, or 

person. 

II. DUTY OF THE BOARD II THIS SPECIFIC CASE. 

If this question had not been referred to the Board by the Federal re-

serve banks I doubt that it would be necessary for the Board to inquire es-

pecially into it or pass especially upon the reasonableness of this expendi-

ture by the Federal reserve banks, because Federal reserve banks obviously 

are justified in obtaining this information in some w/Exy and the expense 

clearly is less than the value of the information to them. The fact is, 

however, that the Governors of the Federal reserve banks at their recent 

conference referred this question to the Board with the understanding that 

the Board would confer with the Comptroller of the Currency and arrive at an 

understanding as to what charge should be made by the Comptroller for furn-

ishing the Federal reserve banks with copies of reports of examinations of 

national banks; and these circumstances would seem to impose upon the Board 

the duty of passing upon the reasonableness of the amount to be paid by the 

Federal reserve bank for this service, which is primarily a question of 

policy or judgment rather than a question of law. 

In my opinion, the ̂Board should consider this question from the stand-

point of the Federal reserve banks» and the primary considerations are: 

1. Whether the amount proposed to be charged is reasonably commensurate 

with the value of the service to the Federal reserve banks under all the cir-

cumstances; and 

2, Whether such charge is in excess of what it would cost the Federal 
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reserve banks to obtain such information from socio other source without 

causing undue embarrassment to then or unnecessary burden to their member banks. 

I think, however, the Board may properly consider the broad question 

whether or not the payment of such charges by the Federal reserve banks would 

in effect constitute a subsidy to the Comptroller's office, an unwarranted as-

sumption by the Federal reserve bonks of part of the expenses of examining 

national banks, or any other violation of the purpose of the law. If the 

Board should decide to inquire into this question I think the Board should 

bear in mind the following considerations: 

(a) The fact that the Federal reserve banks are authorized by law 

to obtain this information without any expense to themselves, by making 

special examinations of their member banks and assessing the costs thereof 

against the banks examined. 

(b) The question whether or not making their own examinations of 

member banks would cause the Federal reserve banks any unnecessary embar-

rassment or would result in an unnecessary duplication of work or an unnec-

essary burden on the member banks, 

(c) The fact that such information has in the past customarily 

been obtained from the Comptroller of the Currency, first, free of cost, and 

later upon the payment of a fee of $4.50 per copy. 

(d) The fact that the Comptroller is not required by law to furnish 

this information to the Federal reserve banks, and the banks can obtain it 

from him only on such terms as he sees fit to prescribe. 

(o) The fact that the Comptroller has stated his intention of 

raising the charge to $10 per report, which carries with it the implication 

that he will not Airnish it for less, 
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My own personal opinion is that a fair consideration of all these 

elements would justify the Board in reaching the conclusion that the purchase 

of this information "by the Federal reserve "banks from theComptroller of the 

Currency and the payment of the price or charge fixed "by the Comptroller is 

not an unwarranted or improper expenditure "by the Federal reserve "banks. 

I do not consider it to "be the duty of the Board to inquire into the 

method adopted "by the Comptroller in arriving at the amount to "be charged 

for his service nor the disposition which he intends to make of the proceeds, 

these "being matters pertaining solely to the internal administration of his 

office. If, however, the Board decides to go into thdse questions, I think 

the following additional considerations should "be "borne in mind: 

1. The Comptroller has recognized the fact that the law requires him 

to assess the total cost of examining national "banks against the "banks 

examined, and that he has no right to require the Federal reserve "banks to 

hear any portion of such expense. 

2. On the other hand, he has argued, and I think correctly, that he 

has no right under the law to assess against the national "banks anything 

more than the actual costs of making their examinations, and, therefore, he 

would "be doing the national banks an injustice if he should add to the 

costs of such examinations the cost of furnishing information to the Federal 

reserve "banks. In other words, as I understand his position, it is that 

he must assess the total costs of examining the national banks against the 

national banks, but no more; and that if he furnishes any information to the 

Federal reserve banks he most require reimbursement from them for all ad-

ditional expenses to which his office is put in furnishing such information. 

3.. He also states that this expense includes more than the bare cost 

of nn.iring additional carbon copies of the reports of examination, and that 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



203 
-25- X-4431 

it is extremely difficult to arrive at the precise amount it costs his 

office to furnish such additional information to the Federal reserve banks. 

4. The Comptroller's administrative problem is to determine what pro-

portion of the total costs of (a) examining national banks, and (b) furnishing 

Federal reserve banks with copies of reports of such examinations, together 

with such other information as they desire, should properly be assessed 

against the national banks as expenses of making examinations, and what pro-

portion of such total sun should be paid by the Federal reserve banks for the 

information furnished to them. 

If the Board decides to go into the last question and it is found to 

be impossible or impracticable to determine precisely the proper apportion-

ment of these expenses, I an of the opinion that the Board would be justi-

fied in approving the payment by the Federal reserve banks of any flat 

charge which in its opinion is a fair estimate of their proper share of the 

total expense of obtaining this information and furnish!it to then; and 

I do not think that the Board could be criticized justly for failing to in-

sist upon a precise mathematical formula for determining this amount. 

Respectfully, 

Walter Wyatt, 
General Counsel. 
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