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BROOKINGS STATE BANK
V.
FEDERAL RESERVE BANK OF SAN FRANCISCO.
DECISION ON KOTION TO DISMISS.
WOLVERTON, D. J. Moy 19, 1925.

The first question in this case arises
unier the new act which was approved Fobruary 13, 1925,
anc vhich is brought into requisition here for showing
that this court has been deprived of its jurisdiction
to entertain the cause. Two or three secticns of that
statute arc relied upon for that contention. It is pro-
vided by section 12:

"Tha}.ne district court shall have jurisdiction
of any actish or suit by or azainst any corporation
upon the grounl that it was incorporated by or under
an Act of Con@gress; Provicded, ‘that this scction shall
not apply to any suit, action, or proceeding brought
by or against a corporation incorporated by or under
an Act of Congress whercin the Government of the
United States is the owner of more than one-half of
its capital stock."

Scction 14 is also cited, which reads:

"That this act shall take effect three months
after its approval; but it shall not affect cases
then pending in the Supreme Court, nor shall it
affect the right to a review, or the mode or time
for exercising the same, as respects any judgment

or decree entered prior to the date when it takes
offect .

Now, there is the inclusion in the first case of
certain corporations which own stock to exceod one-half
of the capital stock. That must be read as excluding

all other corporations. And in the second casc, where

.
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the statutc inclules the right of review, or the mode or the
tirme of exercising the same, as rospects any judement

or decrce cntercd prior to the date when it tokes cffect,
there is the inclusion of the judgment and decree, and we
rust read it as the exclusicn of all other suits pending
vhere the casos have not ¢one to judgnont or decree.

Bascd upon that idea, the court is of the opinicn that

the statute itself is not nrospective, but retrospective,

I have not atterpted to o intc the ccnstitutional ques-
tion, which has bcen ably argued by the plaintiff's counsel.
Whot he has had to say is quite persuasive in my nind, but,
for ny vresent understanding and ny prescnt ovinion, I
belicve that the statute itself is not prospective, but
rctrospective, and that that statute, as it applies to

this casc, will cut off further litigation.

The other questicn that is presented is whether or
not the corplaint shows that therc is a fcderal‘qﬁéstion
involved. .

Now the complaint, in the first place, alleges;

"That the defendant, Federal Reserve Bank of San
Francisco, is a corporation organized, created and exist-
ing under and by virtuc of the laws of the United States,
and being the Federal reserve systen of the United States,
the »rincinal office of which is in the city of San Fran-
cisco, California; that said bank is dcins busingss within
the Statc of Oreqon ond has duly organized a branch bank
in pursuncnce of the Feleral Reserve Act, which sail branch
bank is located in Portland, Multnoriah County, Oregon, and
that said defendant is carrying on the business of a re-

scrve bank and is doing business within the State of Oregon.!

In addition to that, the complaint alleges:
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"That tho Federal Reserve Bank of San Froncisco, in
accordsance with the pelicy adontel by the Federal Rescrve
Boarld an nw:crcus other Foleral Rescrve Bonlzs of the
United States, has determined wpen a policy of nar clear-
ance for all nember banks which udon joining seid systen
arc reouircd to agree to ronit ot nor, anld the Federal
Reserve Bonlt of Son Froncisceo, ohout the .last of 1919 or
the first of 1920, det.rimincd te force all broxkts througchout
the twelfth Feleral Rescorve district, aond particularly the
olaintiff hercin, to clear checks at par and {ctermined to
require the »leintiff beak to werforr the services aforesaid
without compensation to it

And then it goes on to dte particular instances.

Thos¢ twc clauscs ccomprise all thé§ is c-nteined in
the corpleint tcuching the federal question, and the ques-
tion ariscs whether that is suffici§nt to nreserve the com-
nlaint as a ool nleading.

Now, that it niay not be said that I have overlookcod
the princinlc uden which the pleading rmst stand, I will
quote from defendant's dbrief. In the case of Hull v. Burr,
234 U. S. 272, the court says:

"The general rule is firmly cstablished that a suit
coes not suv arise under the laws of thc United States unicss
it really anc substantially involves a disputc or controversy
respecting the validity, construction, or effect of some law
of the United States, upon the deterniination of which the re-
sult depends. And this rmust appcar not by mere inference,
but by distinct averments according to the rules of good
nleading; not that ratters of law rmust be pleaded as such,
but thot the esscntial facts averred rmust show, not as &
matter of merce infercnce or arsument, but clearly and dis-
tinctly, that suit ariscs uncer some federal law."

Tere is another case which I will read fron:

"When a suit coes not reoally and substantially involve
o dispute or controversy as to the effect ar construction of
the Ccnstituti:n or laws of the United States, upon the deter-
rinaticn of which the result cepends, it is not o suit arising
uncer the Constituti:n or laws. And it rust appear cn the
record, by a statement in lespl .and losical form, such as is
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requircd in ool Hlealins, that the suit is onc which does
rcally and substantinlly invelve o disputc or coatraversy
as tc o rifht which lemends on the constructian of the Con-
stitutisn or somc law or trecaty of the United States, before
jurisdiction con be mointoined on this ground.®

Thot is the staterient of Chief Justice Fuller in Western
Union Teleqraph Cc. v. Ann Arbor Reilroad Corpany, 178 U. S.
239.

A further reference is mode tc the rule in Farson v,
City of Chicago, 138 Fed. 184. There the court says:

"The court rust lack to the substance of the bill
to deterrmine whether there is in fact o federal question
prescnted, or whether the federal guestion, if there be
one, is but incidental tc the controversy.... The federal
courts should be slow to assume jurisdiction, unless it
moears that a federal question is necessarily inveolvecd."

What is ncaat therc by an incidental cuestion maybe
illustratcd by suit for titlc unier a patent, wherc it is
juestisned as to whether the patont itself was legally
issued. That is incidental - that does net involve a
federal oquestion.

Tow, we 2ll unlerstand very well what a federal ques-
ticn is. It is a question that ariscs "unier the Constitution
or laws of the United States, or trcaties made or which
shell be male under their cuthority. This class is cormonly
called fedoral cuestions, on?l o federal question is involved
not mcrely when the coastruction of a federal statute inci-
Centally arises, but vhen the casc necessarily turns udon the

ccnstruction of the federal laws, as when the plaintiff would

ke deféated by one cnstruction, or successful by anothor.t
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That is found at -are 235, Hughes! Felernl Procclure (2 Ed.)
An® it is said further, as to pleadings (p. 36):  "In order

reneral

<

for this ground of jurisdicticn to exist, a rere
allecation that the plaintiff's casc rests upon a construc-
tion of the federal C-ustituticn or stotutes is not sufficient.
The facts in his nleadings rmst show this. And it rust also
appcar that the plaintiff!s own casc necessarily depends upcn
the constructicn of the federal Constitution or statutocs.”

I have read thosc authorities s» that it misht be under-
stood that the court is not overleoking; the principles of
pleading woron which a federal question rust rest before the
nlcading can be pronounced te include a federcl question.

. Now, in order to decterrine whether or not there is a
federal question in existence herc, the case of Famers and
Merchants Bank of Monroe, North Carolina, et al. v. Fcderal
Roserve Bank of Richriond, Virginia, (262 U. S. 649), or sone
parts of it, may be recal with effect. This, I should say, is
a case where the State of North Carolina had passcd an act

which was thourht by the »laintiffs to impinge upon the Con-

 stitution of thc Unitcd States, and the act itself set forth
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its provisions touching the matters that arc herec now involved.
The court had under consideration that act, as to whether it
was constitutional, and, after setting forth the provisions

of the Federal Reserve Act, secticn 13, and cormenting upon
that, and asserting what is meant by it, the court goes on

and refers to the Hardwick Amendment, which declares;
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"That nothing in this or ony other scetion of this ict
shall be construeld as nrohibitin~ a member or nonmmerber benk
fror malking reas-aable charces, to be doteridincd mnl rogu-
lated by the Fecderzl Reseorve 3oarl, but in no case to excced
10 cents peor $100 or fracticn shcreof, based on the total of
checks and drafts Hresented ot any »~nc time, for collection or
poyzent of choclzs cnd drafts and roission therefor by cxchonge
or ctherwise; but no such charces shall be ra.e ascinst the
Federal rescerve bounks.! -

And thot is vhat is involved here very largely. After
citin~ that amendzent, the court cites the oninion of the
Atterncy General in his advice to the President, as follows:

"The Federal reserve act, however, dces not cormond or
corpel these State banks to fireso any right they rny have
uniéer the State laws tc moke charges in connection with the
payuient of checks drawn u-on them. The act merely offers the
clearing and collection facilitics of the Federal reserve benks
uron specificd c-nditions. If the State banks rcfusc tco cormly
with the conditions by insisting upon mnking charges asninst
the Federal rescrve barks, the result will sirmly be, so far
as the Federal Reserve Act is . concerned, that since the Feleral
reserve banks can not Day these charges they connot clear or
collect checlzs on bhanks demanding such noyment from them.!

Thenthe court ¢oes on to say, stating the conditicns
upon which this question arosc ani the causc for it:

"The Feieral Reserve Board andithe federal reserve banks
verc thus adviscd that they werc —rohitited frow »ayins an
exchange charse to any bank. 3But they believed that it was

- their duty to accept for collection any checlz on any bank;
anZ that Congress had irmosed upon ther the duty of neking
par clearance and collection of checks universal in the United
States. So they undertook to brings about acquiescence of the
renaining state banks to the system of par clearance. Sorc
of the ncnassenting statc banks malc stubborn resistance. To
cvercare it the roserve banks hell themsclves out as drevarcd
to collect at .par als: checks on the state hanks which did not
assent to par clearance. This they 4id by »Hublishing a list,"
ctc. (Going =n to state what wos Jonc and the efforts that
were rade). :
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v, there wes o fourth c-ntenti n a~ainst the consti-
tutionnlity of the Morth Crrolina Act, and the court, in
corzenting upon that ccateantion, has this to say:

"One ¢ nterntion is that Sec. 2 conflicts with the Felerel
Reserve Act becauce it nreovents the federal roserve banks
fr = collecting checks of such state banks as dz not acquiesce
in the plan forpar cle~ronce. The argument rests on the as-
swzption that the Federal Rescrve Bank of Richmonl is obliged
to reccive fer collection any check uson any North Carolina
state bank, if such checlr is »ncyatle upon sresentation; ond
is otlifed to collect the some at —ar without z2llowing Ccduc-
tizns for exchrnse or other charce. But neither Sec. 13, nor
any other provisicrn: of the Fedoral Rescorve Act, irmoses ujon
reserve banks any cbliqatisn to receive checks for collection.
The act :erely confers authority to 2: so. **** Joreover,
cven if it cculd te beld that the reserve banks arc ordinorily
obliged to collect checks for authorized depositors, it is clear
that they are not requircd tc dc so where the drawee has rcfused
to remit exce>t upon allowence of exchange charges which reserve
banks are not nerzitted to jay.®

Then in answerings the fifth contention of the unconstitu-
tirnelity of that act, the court says:

"The further contenticn is made that Sec. 2 c:onflicts with
the Fcderal Reserve Act because it interferes with the Zuty of
the Federal Reserve Board to establish in the United States a
universel systez of nar clearance and collccticn of checks.
Congress did not in terms confer upon the Federal Roescrve Board
or the federel Pescrve banks a duty to establish universel nar
clearance and cnllectisn of checks; and there is nothings in the
oricinal act or in any amendmeont from which such duty to coipel
its alontion may be inferrca.?

Anl then the court liscusscs the matter generally:

"srocver, the contenti-n that Congress has irposed upon
the Boar! the Zuty of estadblishing universal par clearance ond
collectinn of chocks throush the federal reserve banks is ir-
reconcilable with the specific »rovision ofthe Hardwick Amend-
zent which declarcs that even a nomber or an affilicted non-nen-
ber may rake a limited charpe (excent tc federal rescrve banks)
for ’payment of checks and . . . remission therefor by exchongse
or stherwise.! The richt to noke a charge for peyment of checks,
thus regnincd by member and nreserved to afriliated non-morder
beiks, shows that it wos not intended, or coxpected, that the
federal reserve banks would becore the universal asency for cléar-
ance of checks."
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Yow, that shows very oertinently ond »ointedly thot
the question is hoerc, mad it is = fcdcrﬁl’quostion, whether
or not the Fedlerol Rescrve 3ank rmay commel »or ciearanco by
st: te banks who arc non-affilioted banks. Thot is the question
uvon which this case is founded, n~nd it includes the ~tteamt
on the »art of the Federal Reserve Bank to do an act that it
was unauthorized to do - thet Congress did not authorizc it to
Co; anl it persisted in thaot. This case that I have road
fror shows that, ~2nd the case I have before me shows it, -
that the Federzl Reserve Bonk nersisted upon its alleged right,
power anl ~uthority to nrocecd to collect, and to compcl the
stote banks, non-affilictcd banks, to clear at nar. It is an
authority it did not have, and the court has so held. And this
court has so held.

Now, the erucial test in this case, and the crucial

question - and it is a federal question - i; whether or not
the Federal Reserve Bank can enforce such collection. It is
all folly for a person to say that that question is not a
question in this case. The only question is as to whether
it has been sufficiently alleged so as to basc a complaint
upon it; that is, so as to make the complaint sufficient in
its allegations. I think, taking the complaint all together,
that it is .sufficient. It states, first, ;hat the Federal
Reserve Bank 1is an organization under the Act of Congress;

and then it states, second, that that organization has
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tatered upon a certein olicy, oanld that it is Hrocceding

teé carry out that »olicy; ond that spocially in this casc

it is procccding to enforce collecticn on a par dbasis., So
there is your feleral questisn. It is involved here. It

is not stated specifically and -ertinently to that cad, but

I think there is cnough in the cormlaint to establish that

it is ood - especially at this time. If the point hal been
raised »n cerurrer to the coempl-int, as to whother this com-
Pleint stated o cause of action on that point, the court would
~robably have sustained the derurrer. But this case has fone
on, an answer has been filed, it has been tried nartially, aad
now a new trial is coming up, and the cormleint is cntitled to

a literal c nstruction. I

v

g riving it that coastruction now.
It scens to e that, un&erAthc circuristances, this case ought
not tc fall sirmly because the jurisdicticn of the court has
becn taken away from it to try cases »n the sirple ground that
.ne of the partics is a corporaticn incornorated unler an act
of Congress.

This is =y c-nclusion, anc¢ I will overrulec the moticn,

I will say to coumscl for »Hlaintiff that, if ia their
alviecnent, they Jesire to arend this couplaint, they may have

authority to 4o so.
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