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FEDERAL RESERVE BOARD 
WASHINGTON X-4370 

ADDRESS OFFICIAL CORRESPONDENCE TO 
THE FEDERAL RESERVE BOARD JUZie 30, 1925. 

SUBJECT; Opinion of Circuit Court of Appeals in F ir s t Rational 
Bank of Denver v . Federal Reserve Bank of Kansas City . 

Dear S ir : 

Through the courtesy.of Mr. Leedy, Counsel f o r the Federal 
Reserve Bank of Kansas City, I enclose for your information an 
opinion rendered recently by the United States Circuit Court of 
Appeals f o r the Eighth Circuit in the above e n t i t l e d case . 

This was a su i t s imilar to the Malloy case for a l o s s on 
certa in che dcs handled by the Federal Reserve Bank under Regula-
t ion J, Ser ies of 1920. The Federal Reserve Bank sent the checks 
direct to the drawee bank which remitted by means of an exchange 
draft and then f a i l e d before the exchange draft could be c o l l e c t e d . 
The p l a i n t i f f a l l eged that the Federal Reserve Bank was negl igent 
in accepting an exchange draft i n l i e u of cash. The Federal Re-
serve Bank demurred to the complaint and contended that i t did not 
s ta te a cause of ac t ion because there was no p r i v i t y of contract 
between the Federal Reserve Bank and the p l a i n t i f f . The D i s t r i c t 
Court sustained the demurrer; but the Circuit Court of Appeals re-
versed th i s holding, on the ground th&t the contract pr inted on 
the deposit s l i p imported the Massachusetts rule into the transac-
t ion and, therefore, there was a p r i v i t y of contract between the 
p l a i n t i f f and. the Federal Reserve Bank. 

Your a t tent ion i s e spec ia l l y c a l l e d to the concurring 
opinion of Judge Trieber, which discusses the question whether 
or not Regulation J and the check c o l l e c t i o n c i rcu lar of the 
Federal Reserve Bank have the force and e f f e c t of law and w i l l 
be j u d i c i a l l y not iced or whether they must be introduced in 
evidence. While I doubt that the Federal Reserve Bank's c o l l e c -
t ion c ircu lar has thcu force and e f f e c t of law, I am confident 
that Regulation J does. See United States v . Grimaud, 220 U.S. 
506 and numerous cases c i t e d therein; a l so United States v . 
Sacks, 357 U.S. 37; and United States y . Janowitz, 257 U.S.42. 

Very t ru ly yours, 

Walter. Wyatt, 
General Counsel. 

To Counsel for a l l F.R.Baiiks except Kansas City. 
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Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



4 ? 

X-4370-a "• 

UNITED STATES CIRCUIT COURT OF APPEALS 
Eighth Circu i t . 

No. 6859 - May Term, A.D.1925. 

The F i r s t National Bank of Denver, 
P l a i n t i f f i n Error, 

v s . 

Federal Reserve Bank of Kansas City, 
Missouri, 

Defendant i n Error, 

In Error to the D i s t r i c t 
Court of the United 
States f o r the D i s t r i c t 
of Colorado. 

Mr. Horace Phelps (Mr. Gerald Hughes, Mr. Clayton C. Dorsey 
and Mr. James D. Benedict were with him on the b r i e f ) , f o r 
p l a i n t i f f i n error. 

Mr. Mason A. Lewis (Mr. James B. Grant, Mr. Robert L. Stearns, 
Mr. James E. Goodrich and Mr. H» G. Leedy were witji him on 
the b r i e f ) , f or defendant in error. 

Before KENTON, Circuit Judge, and TRIEBER and PHILLIPS, D i s t r i c t 
Judges. 

PHILLIPS, D i s t r i c t Judge, del ivered the opinion of the Court. 

The F i r s t National Bank of Denver, here inaf ter c a l l e d p l a i n t i f f , 
"brought t h i s a c t i o n against the Federal Reserve Bank of Kansas 
City, h e r e i n a f t e r c a l l e d defendant, to recover the sum of $8 ,851.46, 
damages a l l e g e d to have been caused by the negl igence of the de-
fendant in the c o l l e c t i o n of nine checks. 

The second amended complaint of p l a i n t i f f i n substance a l l e g e s ; 
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That the p l a i n t i f f i s a n a t i o n a l "banking c o r p o r a t i o n o r g a n i z e d and 
e x i s t i n g uncLer the n a t i o n a l "banking laws o f the U n i t e d S t a t e s ; t h a t 
the de fendant i s a f e d e r a l r e s e r v e bank o r g a n i z e d and e x i s t i n g under 
the Federa l Reserve A c t : and t h a t t h e C i t i z e n s S t a t e Bank of Ordway, 
Colorado, ( h e r e i n a f t e r c a l l e d C i t i z e n s Bank) was a s t a t e "bank'organ-
i z e d and e x i s t i n g under the laws of the S t a t e of Colorado. 

"That on, t o - w i t , the 2 7 t h day of September, 1921, and "both p r i o r 
and subsequent t h e r e t o , John Amicon Brother- and Company, ( h e r e -
i n a f t e r c a l l e d Amicon Company) of Ordway, Colorado, was the 
owner of a commercial or c h e c k i n g account i n t h e s a i d The C i t i z e n s 
* * * Bank * * *, the "balance t h e r e i n t o t h e c r e d i t o f s a i d d e p o s i t o r 
"being i n e x c e s s o f t h e sum o f E ight Thousand E i g h t Hundred F i f t y -
one D o l l a r s F o r t y - s i x Cents ( $ 8 , 8 5 1 . 4 6 ) ; t h a t p r i o r t o s a i d d a t e , 
the * * * Amicon * * * Company, f o r v a l u e , made, e x e c u t e d and 
d e l i v e r e d t o t h e H a l l a c k and Howard Lumber Company, ( h e r e i n a f t e r 
c a l l e d Lumber Company) o f Denver, Colorado, n i n e ( 9 ) c e r t a i n checks 
drawn "by t h e * * * Amicon * * * Company t o the order o f the * * * 
Lumber Company f o r t h e a g g r e g a t e sum o f E i g h t Thousand E i g h t Hundred 
F i f t y - o n e D o l l a r s F o r t y - s i x Cents ( $ 8 , 8 5 1 . 4 6 ) . * * * 

"That on t h e 2 7 t h day of September, 1921, t h e * * * Lumber 
Company endorsed s a i d n i n e checks and d e p o s i t e d the same w i t h 
the p i a i n t i f f * * * t o t ransmi t f o r c o l l e c t i o n ; t h a t the d e p o s i t s l i p 
accompanied by s a i d d e p o s i t made by s a i d * * * Lumber Company, con-
t a i n e d t h e f o l l o w i n g p r o v i s i o n s : 

'This bank w i l l o b s e r v e due d i l i g e n c e i n i t s endeavor to s e l e c t 
r e s p o n s i b l e a g e n t s , but w i l l not be l i a b l e i n c a s e o f t h e i r f a i l u r e or 
n e g l i g e n c e or f o r l o s s o f i t ems i n t h e m a i l . Checks on t h i s bank 
w i l l be c r e d i t e d c o n d i t i o n a l l y ; i f n o t found good a t the c l o s e of 
b u s i n e s s on day d e p o s i t e d they w i l l be charged back t o the de-
p o s i t o r and the l a t t e r n o t i f i e d . A l l i t ems a r e c r e d i t e d s u b j e c t t o 
f i n a l cash payment and a r e handled a t r i s k of d e p o s i t o r . 1 

"That on s a i d d a t e , t o - w i t , t h e 2 7 t h day of September, 1921, s a i d 
p l a i n t i f f * * * d i d c r e d i t t h e amount of s a i d checks a t f a c e t o the 
chocking or commercial a c c o u n t of s a i d * * * Lumber Company w i t h 
s a i d p l a i n t i f f , and d i d , i n the u s u a l course of b u s i n e s s , endorse 
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and d e l i v e r s a i d checks and o t h e r checks f o r c o l l e c t i o n to the de-
f e n d a n t , F e d e r a l Reserve Bank of Kansas C i t y , Denver Branch," 

That t h e r e a f t e r the defendant endorsed each of s a i d checks on 
t h e hack t h e r e o f a s f o l l o w s : 

"Pay to t h e order of any bank or t r u s t company. A l l p r e v i o u s 
endorsements g u a r a n t e e d . September 28 , 1921. Denver Branch, 
F e d e r a l Reserve Bank Kansas C i t y , Denver Colorado. 1 1 , 

and thereupon t r a n s m i t t e d s a i d checks d i r e c t l y t o the C i t i z e n s Bank 
f o r payment. That on October 5 , 1921, the C i t i z e n s Bank i s s u e d 
f o r s a i d n i n e checks and o t h e r c h e c k s , i t s d r a f t drawn on t h e 
Centra l S a v i n g s Bank &.! Trust Company of Denver, i n f a v o r o f 
the d e f e n d a n t , f o r t h e sum of $ 9 , 9 2 8 . 1 9 r stamped s a i d n i n e checks 
"paid", d e b i t e d t h e account of Ami con Company w i t h t h e amount 
t h e r e o f , and r e t u r n e d the chocks to t h e Ami con Company. That'," 
on October 5 , 1921, the C i t i z e n s Bank t r a n s m i t t e d s a i d d r a f t by 
ma i l t o the d e f e n d a n t , and on October 6, 1921, t h e de fendant r e -
c e i v e d and a c c e p t e d tho same. 

That on October 8 , 1921, t h e C i t i z e n s Bank was c l o s e d by t h e 
o r d e r of the S t a t e Bank Commissioner o f Colorado; t h a t on Oc-
t o b e r 6, 1921 , t h e defendant p r e s e n t e d s a i d d r a f t t o t h e drawee 
bank, and payment was r e f u s e d ; t h a t on October 2 5 , 1921, de -
f endant n o t i f i e d p l a i n t i f f by l e t t e r t h a t s a i d checks had no t boen 
c o l l e c t e d , and t h a t t h e de fendant was h o l d i n g s a i d unpa id d r a f t 
t h e r e f o r . 

That p r i o r t o t h e commencement o f t h i s a c t i o n , t h e lumber Com-
pany a s s i g n e d t o the p l a i n t i f f a l l i t s r i g h t s t i t l e and i n t e r e s t i n 
and to s a i d c h e c k s and i t s c l a i m and cause of* a c t i o n a g a i n s t t h e de-
f e n d a n t , on account of the m a t t e r s and t h i n g s a l l e g e d i n t h e s econd 
amended c o m p l a i n t . • % 

That t h e p l a i n t i f f i n a c t i n g a s t h e c o l l e c t i n g a g e n t o f s a i d checks 
was n e g l i g e n t and v i o l a t e d i t s duty i n t h e f o l l o w i n g r e s p e c t s : 

» * * * * * 

" ( c ) In f a i l i n g t o c o l l e c t from s a i d drawee bank t h e amount 
of s a i d checks i n c a s h . 

" (d) In a c c e p t i n g f o r s a i d checks a d r a f t t o i t s order i n p a y -
ment t h e r e o f , 
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" ( e ) In t r a n s m i t t i n g and d e l i v e r i n g to s a i d drawee bank s a i d 
checks w i t h o u t r e c e i v i n g t h e r e f o r i n cash the amount t h e r e o f and 
i n p l a c i n g i t s e l f i n a p o s i t i o n of i n a b i l i t y to r e s t o r e s a i d checks 
to the p l a i n t i f f . 

* * * * * 

"(g) In f a i l i n g t o u s e ord inary d i l i g e n c e i n r e q u i r i n g s a i d 
drawee bank to prompt ly pay s a i d checks or r e t u r n t h e same." 

To t h i s second amended compla in t , t h e defendant demurred 
upon t h e ground t h a t i t d id not s t a t e f a c t s s u f f i c i e n t to c o n s t i -
t u t e a c a u s e o f a c t i o n . The lower cour t s u s t a i n e d the demurrer. The 
p l a i n t i f f e l e c t e d t o s t a n d on i t s second amended compla in t , and 
thereupon judgment was e n t e r e d d i s m i s s i n g the a c t i o n a t t h e c o s t 
of p l a i n t i f f . From t h i s judgment, the p l a i n t i f f sued out a w r i t o f 
e r r o r to t h i s c o u r t . 

At the h e a r i n g on t h e demurrer p l a i n t i f f announced t h a t i t sought 
r e c o v e r y , no t upon any l i a b i l i t y d i r e c t l y from defendant to p l a i n -
t i f f but s o l e l y upon the a s s i g n e d cause o f a c t i o n . 

The a s s i g n m e n t s o f e r r o r r a i s e one p r i n c i p a l q u e s t i o n : Does 
the second amended compla int s t a t e f a c t s s u f f i c i e n t t o c o n s t i t u t e 
a cause of a c t i o n a g a i n s t the defendant? The de fendant c o n t e n d s 
t h a t t h e r e was no p r i v i t y of c o n t r a c t between t h e Lumber Company 
and t h e d e f e n d a n t , and t h a t t h e r e f o r e t h e f o r e g o i n g q u e s t i o n s h o u l d 
be answered i n t h e n e g a t i v e . 

Although t h e checks were endorsed i n b lank, t h e y were endorsed 
and d e p o s i t e d t o be t r a n s m i t t e d f o r c o l l e c t i o n , and t h e c r e d i t g i v e n 
t h e r e f o r i n t h e account of t h e lumber Conpany w i t h t h e p l a i n t i f f 
bank was s u b j e c t t o t h e r i g h t to charge t h e checks back t o such 

• a c c o u n t i f payment t h e r e f o r i n cash was not r e c e i v e d . Such b e i n g 
the f a c t s the endorsement d i d no t t r a n s f e r the t i t l e to t h e checks 
t o t h e p l a i n t i f f . F i r s t N a t i o n a l Bank of Bads v . Fleming S t a t e Bank, 
74 C o l o . 3 0 9 , 2 2 1 P a c . 8 9 1 ; Burton v . U . S . , 196 U . S . 2 8 3 , 3 0 3 ; 
Note 7 1 . R. A. ( N . S . ) 694; 3 R. C. L. S e c . 152, p . 524; 7 C. J . 
S e c . 245 , p . 597 , S e c . 246, p . 600 . 

There e x i s t two r u l e s among the s t a t e c o u r t s t o u c h i n g the r e -
s p o n s i b i l i t y o f banks u n d e r t a k i n g c o l l e c t i o n s a t a d i s t a n c e . One 
known a s the New York r u l e , i s t h a t where a bank u n d e r t a k e s to 
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c o l l e c t a check or o t h e r b i l l o f exchange, i t i s l i a b l e f o r n e g l e c t 
o f duty i n i t s c o l l e c t i o n a r i s i n g from the d e f a u l t e i t h e r o f i t s own 
o f f i c e r s or any sub-agent employed to a s s i s t i n c o l l e c t i n g t h e paper , 
i n tho absence o f c o n t r a c t or s t a t u t e v a r y i n g such l i a b i l i t y . The 
o t h e r r u l e known a s t h e Massachuse t t s r u l e , i s t h a t tho i n i t i a l 
bank i s l i a b l e o n l y f o r t h e s e l e c t i o n of a s u i t a b l e l o c a l a g e n t w i t h 
whom to e n t r u s t tho c o l l e c t i o n and f o r the t r a n s m i s s i o n o f the paper 
t o such a g e n t w i t h proper i n s t r u c t i o n s . Exchange N a t i o n a l Bank 
v . Third N a t i o n a l Bank, 112 U, S . 276, 281; F e d e r a l Reserve Bank 
of Richmond v . Mal loy , e t a l . 264, U. S . 160, 1 6 4 . 

Under tho New York r u l e t h e r e i s no p r i v i t y of c o n t r a c t between 
the owner and t h e s u b - a g e n t . Under t h e Massachuse t t s r u l e , t h e 
bank t o which t h e i n i t i a l bank forwards t h e paper f o r c o l l e c t i o n 
becomes the a g e n t of t h e owner. Bank v . Mal loy , supra . 

The New York r u l e has been adopted and f o l l o w e d by t h e na-
t i o n a l c o u r t s . Bank v . Mal loy , supra; Exchange N a t i o n a l Bank v . 
Third N a t i o n a l Bank, supra; C a l . N a t i o n a l Bank v . Utah N a t i o n a l 
Bank, (C. C. A . 8 ) 190 Fed. 318; Smith v . N a t i o n a l Bank of D.O. 
M i l l s & Co . , 191 Fed . 226; C i t y o f Douglas v . F e d e r a l Reserve Bank 
of D a l l a s , (C. C. A . 5 ) 2 F . (2d) 8 1 8 . 

The u n d e r l y i n g p r i n c i p l e o f t h e New York r u l e i s t h a t the i n i -
t i a l bank, i n t h e a b s e n c e of s t a t u t e or c o n t r a c t t o tho c o n t r a r y , un-
d e r t a k e s t h e c o l l e c t i o n of t h e paper a s an independent c o n t r a c t o r . 

In Exchange N a t i o n a l Bank of P i t t s b u r g h v . Third N a t i o n a l Bank 
of New York, supra, the Exchange N a t i o n a l Bank h a v i n g d i s c o u n t e d 
b e f o r e a c c e p t a n c e e l e v e n d r a f t s , drawn by Rogers and B u r c h f i e l d , a t 
P i t t s b u r g h , i n f a v o r of J . D. Baldwin, on Walter M. Conger, S e c ' y 
Newark Tea Tray Company, Newark, Now J e r s e y , t r a n s m i t t e d them 
to the Third N a t i o n a l Bank f o r c o l l e c t i o n . The l a t t e r s e n t them 
t o i t s c o r r e s p o n d e n t , the F i r s t N a t i o n a l Bank o f Newark. The 
Exchange N a t i o n a l Bank sought to h o l d the Third N a t i o n a l Bank 
f o r the d e f a u l t s of t h e Newark bank. The cour t i n p a r t s a i d : 

"The agreement o f t h e defendant i n t h i s c a s e was t o c o l l e c t the 
d r a f t s , not m e r e l y to t r a n s m i t them to t h e Newark Bank f o r c o l -
l e c t i o n . This d i s t i n c t i o n i s m a n i f e s t ; and tho q u e s t i o n p r e s e n t e d 
i s , whether tho Now York bank, f i r s t r e c e i v i n g t h e s e d r a f t s f o r c o l -
l e c t i o n , i s r e s p o n s i b l e f o r t h e l o s s or damage r e s u l t i n g from the de-
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f a u l t of i t s Newark agent. There i s no s ta tute or usage or spec ia l 
contract in t h i s c a s e , t o qua l i fy or vary the ob l iga t ion r e s u l t i n g from 
the deposit of the drafts with the New York hank f o r c o l l e c t i o n . 
On i t s rece ipt of the draf t s , tinder these circumstances, an im-
p l i e d undertaking by i t a r o s e / to take a l l necessary measures to 
make the demands of acceptance necessary to protect the r i g h t s 
of the holder against previous p a r t i e s to the paper. * * * The con-
t r a c t , then, becomes one to perform certa in dut ies necessary f o r 
the c o l l e c t i o n of the paper and the pro tec t i on of the holder . The 
bank i s not merely appointed an attorney, authorized to s e l o c t other 
agents to c o l l e c t the paper. I t s undertaking i s to do the thing,and 
not merely to procure i t to be done. In such case, the bank i s 
he ld to agree to answer for any .default in the performance of i t s 
contract; and, whether the p a p # i s t o be c o l l e c t e d i n the p lace 
where the bank is s i tuated , or at a distance, the contract i s to use 
the proper means to c o l l e c t the paper, and the bank, by employing 
sub-agents to perform a part of what i t has contracted to do, be-
comes responsible to i t s customer. This general pr inc ip l e appl ies 
to a l l who contract to perform a s erv i ce . * * * 

"The d i s t i n c t i o n between the l i a b i l i t y of one who contracts to 
do a thing and that of one who merely rece ives a de legat ion of 
authority to act f o r another i s a fundamental one, appl icable to 
the present case . I f the agency i s an undertaking to do the bus i -
ness , the or ig ina l pr inc ipa l may look to the immediate contractor 
with h imse l f , and i s not obl iged to look to i n f e r i o r or d i s tant under-
contractors or sub-agents, when de fau l t s occur injurious to h i s 
i n t e r e s t . 

••Whether a draf t i s payable in the p l a c e where the bank rece iv -
ing i t f o r c o l l e c t i o n i s s i tuated , or i n another p lace , the holder i s 
aware that the c o l l e c t i o n must be made by a competent agent. In 
e i t h e r case , there i s an implied contract of the bank that the proper 
measures s h a l l bo used to c o l l e c t the draf t , and a r ight , on the part 
of i t s owner, to presume that proper agents w i l l bo employed, he 
having no knowledge of the agents . There i s , therefore , no reason 
for l i a b i l i t y or exemption from l i a b i l i t y in the one case which does 
not apply to the other . And, while the rule of law i s thus general , 
the l i a b i l i t y of the bank may be varied by consent, or the bank may 
refuse to undertake the c o l l e c t i o n . I t may agree to receive the pa-
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p e r o n l y f o r t r a n s m i s s i o n to i t s correspondent , and t h u s make a 
d i f f e r e n t c o n t r a c t , and "become r e s p o n s i b l e on ly f o r good f a i t h and 
due d i s c r e t i o n i n t h e c h o i c e of an a g e n t . I f t h i s i s not done, or 
t h e r e i s no i m p l i e d u n d e r s t a n d i n g t o t h a t e f f e c t , the same r e s p o n s i -
b i l i t y i s assumed i n the u n d e r t a k i n g to c o l l e c t f o r e i g n paper and 
i n t h a t to c o l l e c t paper p a y a b l e a t home. On any o t h e r r u l e , no 
p r i n c i p a l c o n t r a c t o r would he l i a b l e f o r the d e f a u l t o f h i s own a g e n t , 
where from the n a t u r e o f the b u s i n e s s , i t was e v i d e n t he mast em-
p l o y s u b - a g e n t s . The d i s t i n c t i o n r e c u r s , between the r u l e o f mere ly 
p e r s o n a l r e p r e s e n t a t i v e agency and t h e r e s p o n s i b i l i t y imposed by 
t h e law o f commercial c o n t r a c t s . This s o l v e s t h e d i f f i c u l t y and 
r e c o n c i l e s the apparent c o n f l i c t of d e c i s i o n i n many c a s e s . The na-
ture of the c o n t r a c t i s t h e t e s t . I f the c o n t r a c t be o n l y f o r the 
immediate s e r v i c e s of the a g e n t , and f o r h i s f a i t h f u l conduct a s 
r e p r e s e n t i n g h i s p r i n c i p a l , t h e r e s p o n s i b i l i t y c e a s e s w i t h the l i m i t s 
of the p e r s o n a l s e r v i c e s under taken . But where the c o n t r a c t l o o k s 
main ly t o t h e t h i n g to be dene, and the u n d e r t a k i n g i s f o r t h e due 
u s e of a l l proper means to performance , t h e r e s p o n s i b i l i t y e x t e n d s 
to a l l . n e c e s s a r y and proper means t o a c c o m p l i s h t h e o b j e c t , by 
whomsoever u s e d . " 

From t h e f o r e g o i n g i t w i l l be o b s e r v e d t h a t the d u t i e s and r e -
s p o n s i b i l i t i e s of the i n i t i a l bank depend upon t h e c o n t r a c t made 
between i t and the owner. I n s t e a d o f c o n t r a c t i n g to undertake the 
c o l l e c t i o n of the i t e m the i n i t i a l bank "may a g r e e t o r e c e i v e the 
paper o n l y f o r t r a n s m i s s i o n t o i t s c o r r e s p o n d e n t , and thus make 
a d i f f e r e n t c o n t r a c t , and become r e s p o n s i b l e o n l y f o r good f a i t h 
and due d i s c r e t i o n i n t h e c h o i c e o f an a g e n t . " 

What was the agreement i n the ins tanS: case? Under the e x p r e s s 
a l l e g a t i o n s o f the second amended compla in t ; which f o r t h e p u r -
p o s e s of t h e demurrer s t a n d a s a d m i t t e d , t h e c h e c k s were endorsed 
and d e l i v e r e d t o the p l a i n t i f f , not to c o l l e c t . b u t "to t r a n s m i t 
f o r c o l l e c t i o n " under a c o n t r a c t e x p r e s s l y l i m i t i n g t h e l i a b i l i t y 
o f p l a i n t i f f , t h e i n i t i a l hank. As s a i d by t h e Supreme Court, i n 
Exchange N a t i o n a l Bank v . Third N a t i o n a l Bank, supra, t h e d i s t i n c t i o n 
between an agreement t o c o l l e c t and an agreement t o t r a n s m i t f o r 
c o l l e c t i o n i s m a n i f e s t . In t h e former, the i n i t i a l bank u n d e r t a k e s 
a s an independent c o n t r a c t o r t o c o l l e c t t h e p a p e r , "the c o n t r a c t l o o k s 
m a i n l y t o t h e t h i n g to be done, the u n d e r t a k i n g i s f o r t h e due u s e of 
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propel4 means to performance"* ajad "the r e s p o n s i b i l i t y e x t e n d s 
to a l l n e d e s s a r y and proper iheans to accompl i sh t h e o b j e c t , b y 
whomsoever usedV i . i n the l a t t e r ^ the agreement i s t o t ransmit f o r 
c o l l e c t i o n and t h e s o l e r e s p o n s i b i l i t y of the i n i t i a l b a n k e t s to 
s e l e c t and t r a n s m i t to a competent agent w i t h p r o p e r i n s t r u c t i o n s • 
C l e a r l y , under t h e c o n t r a c t p l a i n t i f f l i m i t e d i t s u l i a b i l i t y to 
t r a n s m i t the c h e c k s to a competent agent- w i t h p r o p e r i n s t r u c -
t i o n s , .. 

The r i g h t o f t h e i n i t i a l bank to. so. l i m i t i t s l i a b i l i t y by c o n t r a c t 
i s c l e a r l y r e c o g n i s e d by t h o s e j u r i s d i c t i o n s which f o l l o w the New 
York r u l e . They say the Massachuse t t s r u l e may be i m p o r t e d i n t o 
the c o n t r a c t by s t a t u t e or by agreement , e x p r e s s or in jp l i ed . Bank 
v . Mal loy , supra; Exchange N a t i o n a l Bank v . Third N a t i o n a l Bank, 
supra; Ca l . N a t i o n a l Bank v . Utah N a t i o n a l Bank, supra; C a p i t a l 
Grain & Feed Co. v . F e d e r a l He s e r v e Bank of A t l a n t a , 3 F . (2nd) 
614, 615; Note 52 L. R. A. ( N * S . ) 6 3 4 . 

The p l a i n t i f f endorsed and t r a n s m i t t e d t h e checks t o the d e f e n d -
ant "fbr c o l l e c t i o n " and the de fendant r e c e i v e d and a c c e p t e d them 
f o r c o l l e c t i o n . Where the owner of ,a b i l l o f exchange e n d o r s e s 
and d e l i v e r s the same to a bank, not t o c o l l e c t but a s t h e a g e n t o f 
the owner t o t r a n s m i t f o r c o l l e c t i o n , the f i r s t bank, a c c e p t i n g the 
paper f o r c o l l e c t i o n , becomes t h e a g e n t o f and l i a b l e to t h e owner. 
McBride v . 111 . N a t , Bank, 148 N. Y. S , 654 , 121 N . Y . S . 1041; 
Columbia Overseas Corp. v . Banco N a c i o n a l Ul tra-MaMno, 191 N. 
Y. S . 85 , 87; K e l l y v . Phoen ix N a t i o n a l Bank, 45 N. Y. S . 533; 
Bank of Washington v . T r i p l e t t and N e a l e , 26 U. S . ( 1 P e t . ) 2 5 . 

In McBride v . Bank, supra, t h e f a c t s were s u b s t a n t i a l l y t h e s e : 
On May 10, 1907, t h e Western Tool Works o f Galesburg , I l l i n o i s , 
made i t s p r o m i s s o r y n o t e , due September 10, 1907, to t h e o r d e r of 
the Goodyear T i r e and Rubber Company o f Akron, Ohio, f o r $ 6 , 4 3 2 . 4 4 * 
p a y a b l e a t t h e Galesburg N a t i o n a l Bank, Galesburg , I l l i n o i s . 
The Rubber Company endorsed t h e n o t e f o r d i s c o u n t t o the N a t i o n a l 
Ci ty Bank of Akron, Ohio. S h o r t l y b e f o r e the m a t u r i t y of t h e 
n o t e , the N a t i o n a l C i t y Bank s e n t i t to i t s c o r r e s p o n d e n t , t h e 
F i r s t N a t i o n a l Bank of C l e v e l a n d , Ohio, f o r c o l l e c t i o n . The l a t t e r 
acknowledged r e c e i p t of the same i n a l e t t e r c o n t a i n i n g t h e f o l l o w i n g ; 

"In r e c e i v i n g and forwarding paper o u t s i d e o f t h i s c i t y , t h i s 
bank a c t s o n l y a s your a g e n t , u s i n g i t s b e s t e f f o r t s i n s e l e c t i n g i t s 
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c o r r e s p o n d e n t s , and w i l l assume no r e s p o n s i b i l i t y e x c e p t f o r i t s 
own a c t s ." 

The C l e v e l a n d bank forwarded the no te to t h e Commercial N a t i o n a l 
Bank of Chicago, I l l i n o i s . The l a t t e r acknowledged the same on 
a p o s t a l card upon which was p r i n t e d the f o l l o w i n g : 

"All i t ems not p a y a b l e in Chicago r e c e i v e d by t h i s bank f o r c o l -
l e c t i o n or c r e d i t , are taken a t owners r i s k . This bank, a s a g e n t 
f o r owner, w i l l forward such i t ems to banks out o f t h i s c i t y , and 
assumes no r e s p o n s i b i l i t y f o r n e g l e c t , d e f a u l t o r f a i l u r e of such 
b a n k s , n o r f o r l o s s e s o c c u r r i n g i n the m a i l . Should any bank con,-, 
v e r t the p r o c e e d s or remit t h e r e f o r i n checks or d r a f t s , which a r e 
d i shonored , t h e amount f o r which c r e d i t h a s been g i v e n w i l l be 
charged back and d i shonored paper r e t u r n e d . " 

Bie Chicago bank t r a n s m i t t e d the n o t e to the I l l i n o i s N a t i o n a l Bank, 
f o r c o l l e c t i o n , and the l e t t e r TxmJr a c c e p t e d t h e n o t e f o r c o l l e c t i o n . 

The I l l i n o i s n a t i o n a l Bank forwarded the n o t e to t h e P e o p l e s Trust 
& S a v i n g s Bank of Galesburg, I l l i n o i s . McBride, a s a s s i g n e e of t h e 
N a t i o n a l C i t y Bank, sought to h o l d the I l l i n o i s N a t i o n a l Bank f o r 
the n e g l e c t of t h e P e o p l e ' s Trust & Sav ings Bank i n f a i l i n g t o p r o p -
e r l y p r e s e n t the n o t e f o r payment, whereby an endorser was d i s -
charged from l i a b i l i t y . The cour t h e l d t h a t t h e u n d e r t a k i n g o f 
t h e C l e v e l a n d and Chicago banks were no t t o c o l l e c t but t o t r a n s -
mi t f o r c o l l e c t i o n , t h a t t h e P e o r i a bank was t h e f i r s t bank to u n -
d e r t a k e w i t h o u t q u a l i f i c a t i o n or l i m i t a t i o n o f l i a b i l i t y the c o l l e c -
t i o n of the n o t e , and t h a t the P e o r i a bank became t h e a g e n t o f t h e 
N a t i o n a l C i t y Bank f o r the c o l l e c t i o n of the n o t e and was l i a b l e 
f o r the n e g l i g e n c e of i t s correspondent* 

In the r e c e n t c a s e of C a p i t a l Grain & Feed Co. v . F e d e r a l Reserve 
Bank of A t l a n t a , (D. C.) 3 F. (2d) 614, where a check was d e p o s i t e d 
i n the bank f o r c o l l e c t i o n and c r e d i t s u b j e c t t o an agreement 
t h a t "This bank a c t s o n l y a s c o l l e c t i n g a g e n t and assumes no l i a -
b i l i t y on account o f d e l a y or l o s s w h i l e i t e m s a r e i n t r a n s i t , or 
u n t i l i t r e c e i v e s f i n a l a c t u a l payment from i t s correspondent s" the 
c o u r t h e l d t h a t t h e c o r r e s p o n d e n t s through which t h e i n i t i a l bank 
s e n t t h e check f o r c o l l e c t i o n were no t t h e a g e n t s o f the i n i t i a l bank 
but a g e n t s o f t h e depos i tor , - and t h a t any r i g h t o f a c t i o n a g a i n s t 
the c o r r e s p o n d e n t s f o r d e l a y or d e f a u l t was i n t h e d e p o s i t o r . 
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But c o u n s e l f o r defendant contend t h a t , n o t w i t h s t a n d i n g t h e 
checks were endorsed and d e l i v e r e d "by t h e Lumber Company to 
t h e p l a i n t i f f s o l e l y t o be t r a n s m i t t e d f o r c o l l e c t i o n and t h e de-
f endant r e c e i v e d t h e checks from the p l a i n t i f f f o r c o l l e c t i o n , s t i l l 
t h e r e was no p r i v i t y o f c o n t r a c t between t h e Lumber Company and de -
f e n d a n t . Thoy say t h i s i s t r u e because t h e checks were endorsed 
by the Lumber Company i n b lank , the defendant had no knowledge 
t h a t the p l a i n t i f f had so l i m i t e d i t s d u t i e s and l i a b i l i t i e s by con-
t r a c t , and p l a i n t i f f d i d not i n employing defendant t o c o l l e c t the 
checks a d v i s e the l a t t e r t h a t p l a i n t i f f was a c t i n g a s the agent o f 
the Lumber Company. 

Under the f a c t s now d i s c l o s e d by the p l e a d i n g s we cannot s e e 
how want o f knowledge of the c o n t r a c t and t h e agency should make 
any d i f f e r e n c e . The presumpt ion i s t h a t the de fendant a c c e p t e d 
the checks f o r c o l l e c t i o n w i t h o u t agreement e x p r e s s o r i m p l i e d 
l i m i t i n g i t s l i a b i l i t y . The burden i s upon i t t o show the c o n t r a r y . 
N a t i o n a l Revere Bank v . N a t i o n a l Bank of R e p u b l i c , 172 N. T . 102, 
108, 64 N. E. 799; McBride v . I l l i n o i s N a t i o n a l Bank, supra , There-
f o r e , i t s d u t i e s i n the p r e m i s e s were e x a c t l y the same whether i t 
was a c t i n g a s the a g e n t o f the p l a i n t i f f or o f t h e Lumber Company, 
and i t can make no d i f f e r e n c e t o de fendant whether i t i s c a l l e d upon 
to answer f o r i t s n e g l e c t of duty to the p l a i n t i f f or to the Lumber 
Company, a s i t s p r i n c i p a l . 

Furthermore, i t i s w e l l s e t t l e d t h a t , where an a g e n t , a c t i n g w i t h i n 
h i s a u t h o r i t y a s such, e n t e r s i n t o a s imple c o n t r a c t i n h i s own name 
w i t h a t h i r d p e r s o n f o r the b e n e f i t o f h i s u n d i s c l o s e d p r i n c i p a l , the 
c o n t r a c t i n u r e s to t h e b e n e f i t o f the p r i n c i p a l , and such p r i n c i p a l 
may appear , c l a i m t h e b e n e f i t s o f such c o n t r a c t , and sue i n h i s own 
name f o r a breach of the c o n t r a c t or of a l e g a l duty growing out 
o f the same. New J e r s e y Steam N a v i g a t i o n Co. v* Merchants Bank 
o f Bos ton , 47 U. S . ( 6 How.) 343, 378, 379, 380; B l o c k , e t a l . v . 
Mayor, e t c . o f C i t y of Meridian, M i s s . , (C. C. A. 5 ) 169 Fed . 516 , 
521; Morris v . Chesapeake & 0 . S . S . Co . , (D. C . ) 125 Fed. 62 , 66, 
148 Fed . 11; Fernandina S h i p b u i l d i n g & Dry Dock Co. v . P e t e r s , 
e t a l . , (D. C . ) 283 Fed . 621, 626; Ford v . W i l l i a m s , 62 U. S . , ( 2 l 
How.) 287; Baldwin v . Bank of Newbury, 68 U. S . ( 1 W a l l . ) 234; 
2 C. J . 873; 21 R. C. L. S e c . 72, p . 897 . 
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In Ford v . Wi l l i ams , supra, an a g e n t of Ford made a w r i t t e n 
c o n t r a c t i n the a g e n t ' s name f o r the b e n e f i t of Ford w i t h Wi l -
l iams v . i t h o u t d i s c l o s i n g F o r d ' s name or i n t e r e s t . The court h e l d 
Ford might m a i n t a i n an a c t i o n a t law on the oantract i n h i s own 
name a g a i n s t W i l l i a m s . The c o u r t s a i d : 

"The c o n t r a c t of t h e agent i s the contract o f the p r i n c i p a l , and he 
may sue or he sued thereon , though not named t h e r e i n . 1 1 

In an a c t i o n "by the u n d i s c l o s e d p r i n c i p a l a g a i n s t the o t h e r p a r t y to 
such a c o n t r a c t , the l a t t e r , i f he e n t e r e d i n t o the c o n t r a c t w i t h o u t 
knowledge of the agcncy or of f a c t s which charge him w i t h n o t i c e 
t h e r e o f , may a v a i l h i m s e l f o f any d e f e n s e which e x i s t e d i n h i s f a -
vor a g a i n s t the agent a t the t ime of the d i s c l o s u r e t o him of the e x -
i s t e n c e of the r e a l p r i n c i p l e . New J e r s e y Steam N a v i g a t i o n Co. v . 
Bank, supra; 2 C. J . p . 877; 21 R. C. L. S e c . 77, p . 901; Note 28 
L. R. A. ( N . S . ) 2 2 7 . 

In the c a s e of Bank of Washington v . T r i p l e t t & N e a l e , 26 U. S . 
( 1 P e t . ) 25 , the f a c t s wore t h e s e : T r i p l e t t & Nea le wore t h e own-
e r s of an i n l a n d b i l l o f exchange d a t e d June 19, 1817, drawn by 
W. H. B r i s c o e , f o r $ 6 2 5 . 3 4 , a t f o u r months a f t e r d a t e , i n f a v o r of 
T r i p l e t t & N e a l e , upon P e t e r A. Carnes, of Washington, D. C. 
T r i p l e t t & Nea le d e l i v e r e d the b i l l t o the c a s h i e r of Mechanics Bank 
o f A l e x a n d r i a , to be t r a n s m i t t e d t o . d .bank i n Washington f o r c o l -
l e c t i o n , and e n d o r s e d i t i n b lank f o r t h a t p u r p o s e . The c a s h i e r 
of the Mechanics Bank of A l e x a n d r i a endorsed the b i l l to the order 
o f S . E i l l i o t t , J r . , Cash ier of the Bank of Washington, and f o r -
warded t h e same by mai l t o the Bank of Washington f o r c o l l e c -
t i o n . T r i p l e t t & Neale broughtan a c t i o n a g a i n s t the Bank o f Wash-
i n g t o n t o r e c o v e r damages f o r mal -agency i n c o n n e c t i o n w i t h the 
c o l l e c t i o n of the b i l l . At the t r i a l , t h e Bank of Washington moved 
t h e cour t to i n s t r u c t t h e j u r y to f i n d a v e r d i c t i n i t s f a v o r . Two 
o f the grounds t h e r e f o r were the same as are h e r e s u g g e s t e d i n 
the c o n t e n t i o n s made by t h e d e f e n d a n t . Chief J u s t i c e Marsha l l , 
i n p a s s i n g on t h e s e c o n t e n t i o n s , s a i d : 

"The p l a i n t i f f s i n error (Bank of Washington) i n s i s t , that the 
c i r c u i t court ought to have given the ins truc t ions f i r s t asked, be-
cause , 1st , no p r i v i t y ex i s ted between the real holder".of the b i l l 
and the Bank of Washington; that bank was not the agent" of T r i p l e t t 
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& N e a l c , but was the agent of "i'vic Mechanics' Bank o f A l e x a n d r i a . 
Some c a s e s have been c i t e d , to show, t h a t i f an agent employed 
to t r a n s a c t a p a r t i c u l a r b u s i n e s s , engages another person t o do i t , 
t h a t o t h e r p e r s o n i s not r e s p o n s i b l e t o the p r i n c i p a l . On t h i s p o i n t , 
i t i s s u f f i c i e n t t~ say , t h a t t h e s e c a s e s , however c o r r e c t l y t h e y may 
have been d e c i d e d , o,re i n a p p l i c a b l e to the c a s e a t bar . The b i l l 
was not d e l i v e r e d to the Mechanics ' Bank of A l e x a n d r i a f o r c o l -
l e c t i o n , but f o r t r a n s m i s s i o n to some bank i n Washington, to be c o l -
l e c t e d : t h a t bank would, of course , bocomo the agent of the h o l d e r . 
By t r a n s m i t t i n g the b i l l , a s d i r e c t e d , the Mechanics'- Bank performed 
i t s duty , and the whole r e s p o n s i b i l i t y o f c o l l e c t i o n d e v o l v e d on 
the bank which r e c e i v e d the b i l l f o r t h a t purpose : the Mechanics ' 
Bank was t h e more channel through which T r i p l c t t & Neale t r a n s -
m i t t e d t h e b i l l to the Bank of Washington. 

"The d e p o s i t o f a b i l l i n one bank, to be t r a n s m i t t e d f o r c o l l e c -
t i o n , tc a n o t h e r , i s the common u s a g e , o f g r e a t p u b l i c c o n v e n i e n c e , 
the e f f e c t of which i s w e l l u n d e r s t o o d . This t r a n s a c t i o n was, un-
q u e s t i o n a b l y , of t h a t c h a r a c t e r : and t h e r e i s no reason f o r s u s p e c t -
ing t h a t t h e Bank of Washington d id not so understand, i t . The 
duty of t h a t bank was p r e c i s e l y the same, whoever might be the 
owner of the b i l l : raid i f i t was u n w i l l i n g to undertake the c o l l e c -
t i o n , w i t h o u t p r e c i s e i n f o r m a t i o n on t h e s u b j e c t , t h a t duty ought 
to have been d e c l i n e d . The custom to i n d o r s e a b i l l put i n bank 
f o r c o l l e c t i o n , i s u n i v e r s a l : and the Bank of Washington had no 
more r e a s o n f o r suppos ing t h a t T r i p l e t t & Nea le had c e a s e d to be 
the r e a l h o l d e r s , f r o n t h e i r indorsement , than f c r suppos ing t h a t 
the c a s h i e r of the Bank of Washington, had become the r e a l h o l d e r , 
by the indorsement to them. I t i s the customary p r o c e e d i n g f o r 
c o l l e c t i o n , i n such c a s e s ; and i s f o r the advantage of the p a r t y i n -
t e r e s t e d . " 

Assuming the t r u t h of the f a c t s a l l e g e d i n the compla int , we con-
c lude tha t the defendant undertook i n b e h a l f of the Lumber Com-
pany, the c o l l e c t i o n of the checks , and i s d i r e c t l y answerable t o 
the Lumber Company f o r any breach of i t s l e g a l d u t i e s i n connec-
t i o n t h e r e w i t h . 

Sfe f a r ae t h e r e c o r d now d i s c l o s e s , t h e defendant h a d no au-
t h o r i t y t o a c c e p t a n y t h i n g o ther than money i n payment o f t h e 
c h e c k s . When i t surrendered the checks and a c c e p t e d the d r a f t 
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of the C i t i z e n s Bank i n payment t h e r e o f , i t became l i a b l e to t h e 
owner of the checks f o r any r e s u l t i n g l o s s . F e d e r a l Reserve Bank 
v . Mal loy , 264 U. S . 160, 165 . 

Counsel f o r defendant urge t h a t under the p r o v i s i o n s of Regula-
t i o n J . ( 8 ) S e r i e s 1920 promulgated by the Federa l Reserve Board, 
i t was a u t h o r i z e d to a c c e p t the d r a f t of t h e C i t i z e n s Bank i n p a y -
ment of the c h e c k s . This i d e n t i c a l q u e s t i o n was p a s s e d on i n 
Bank V. Mal loy , supra, and d e c i d e d a d v e r s e l y to d e f e n d a n t ' s con-
t e n t i o n . 

I t f o l l o w s t h a t the second amended compla int s t a t e d a cause o f 
a c t i o n a g a i n s t the d e f e n d a n t , and t h a t the lower c o u r t e r r e d i n 
s u s t a i n i n g the demurrer t h e r e t o . The judgment i s t h e r e f o r e r e v e r s e d , 
and the cause remanded f o r f u r t h e r p r o c e e d i n g s i n c o n f o r m i t y w i t h 
t h i s o p i n i o n . 

F i l e d May 25 , 1925 . 

T r i e b e r , D i s t r i c t Judge, ( c o n c u r r i n g ) , 

I concur i n a r e v e r s a l o f t h i s judgment upon the ground t h a t 
the compla in t a l l e g e s t h a t the checks i n c o n t r o v e r s y were d e p o s i t e d 
w i t h t h e p l a i n t i f f "to t r a n s m i t f o r c o l l e c t i o n " , and upon the e x p r e s s 
agreement between i t and i t s d e p o s i t o r , t h a t : "Al l i t e m s a r e c r e d i t -
ed s u b j e c t t o f i n a l cash payment and a r e hand led a t r i s k o f d e p o s i t -
o r . " These a l l e g a t i o n s a r e a d m i t t e d by the demurrer to t h e com-
p l a i n t s 

The p l a i n t i f f was t h e r e f o r e a c t i n g o n l y a s a g e n t o f t h e d e p o s i t o r 
i n e n d o r s i n g and d e l i v e r i n g them t o the defendant f o r c o l l e c t i o n , 
and s u e s a s a s s i g n e e of the H a l l o c k & Howard liumber Company, i t s 
p r i n c i p a l , a l t h o u g h u n d i s c l o s e d a t the t ime the checks were d e -
l i v e r e d to t h e d e f e n d a n t . So f a r a s the defendant i s c o n c e r n e d , t h e 
u n d i s c l o s e d p r i n c i p a l may m a i n t a i n an a c t i o n a g a i n s t the a g e n t s e -
l e c t e d by i t s agent?' to c o l l e c t the checks a s e s t a b l i s h e d by t h e au-
t h o r i t i e s c i t e d i n t h e o p i n i o n of Judge P h i l l i p s . 

But c o u n s e l f o r the de fendant i n h i s b r i e f and argument i n s i s t e d 
t h a t S e c t i o n 11 o f paragraph "i" o f the F e d e r a l Reserve Act a u -
t h o r i z e d the Federa l Reserve Board "to make a l l r u l e s and r e g u l a -
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t i o n s n e c c s s a r y t o enab le s a i d Board e f f e c t i v e l y to perform the same, 
( r e f e r r i n g to the powers g r a n t e d to t h e F e d e r a l Reserve Bank) . 

That i n pursuance of t h a t a u t h o r i t y the F e d e r a l Reserve Board 
by R e g u l a t i o n "J", S e r i e s o f 1920, promulgated the f o l l o w i n g r u l e : 

" ( 8 ) . In h a n d l i n g i t e m s f o r member and nonmember c l e a r i n g 
banks, a F e d e r a l Reserve Bank w i l l a c t a s a g e n t o n l y . The Board 
w i l l r e q u i r e t h a t each member and nonmember c l e a r i n g bank au-
t h o r i z e i t s F e d e r a l Reserve Bank to send c h e c k s f o r c o l l e c t i o n t o 
banks on which checks a r e drawn, and, e x c e p t f o r n e g l i g e n c e , such 
F e d e r a l Reserve Bank w i l l assume no l i a b i l i t y . Any f u r t h e r r e -
quirements t h a t the Board may deem n e c e s s a r y w i l l be s e t f o r t h by 
the F e d e r a l Reserve Banks i n t h e i r l e t t e r s of i n s t r u c t i o n to t h e i r 
member and nonmember c l e a r i n g banks . Each F e d e r a l Reserve Bank 
w i l l a l s o promulgate r u l e s and r e g u l a t i o n s to be b i n d i n g upon 
a l l member and nonmember banks which a r e c l e a r i n g through t h e 
F e d e r a l Reserve Bank." 

That by t h a t r e g u l a t i o n each F e d e r a l Reserve Bank i s a u t h o r i z e d 
t o promulgate r u l e s and r e g u l a t i o n s t o be b i n d i n g upon a l l member 
and nonmember banks which a r e c l e a r i n g through the F e d e r a l Re-
s e r v e Bank. 

That pursuant to t h i s a u t h o r i t y the defendant F e d e r a l Reserve 
Bank i s s u e d General L e t t e r No. 223 , d a t e d November 15 , 1919, 
c o n t a i n i n g among o t h e r r e g u l a t i o n s , the f o l l o w i n g : 

"In a c c e p t i n g checks and d r a f t s from member and c l e a r i n g member 
banks, the Federa l Reserve Bank of Kansas C i t y w i l l a c t a s a g e n t 
o n l y , and w i l l be l i a b l e i n no c a s e , e x c e p t f o r n e g l i g e n c e . The 
F e d e r a l R e s e r v e Bank of Kansas C i t y r e s e r v e s t h e r i g h t t o charge 
back a g a i n s t t h e member of c l e a r i n g member b a n k ' s a c c o u n t , a l l u n -
p a i d i t e m s and any o t h e r i t e m s , r e t u r n s f o r which cannot be con-
v e r t e d i n t o a v a i l a b l e f u n d s . Such i t ems w i l l be charged back 
whether or no t the o r i g i n a l checks or d r a f t s can be r e t u r n e d t o 
the member or c l e a r i n g member bank. 

"The s e n d i n g o f i t ems by member and c l e a r i n g member banks to 
the F e d e r a l Reserve Bank of Kansas C i t y f o r c r e d i t w i l l be con-
s t r u e d a s a d o p t i n g the i n s t r u c t i o n s s t a t e d h e r e i n ; a c c e p t i n g the p r o -
v i s i o n s h e r e d e t a i l e d a s to r e l a t i o n s h i p of the F e d e r a l Reserve Bank 
of Kansas C i t y i n h a n d l i n g t r a n s i t b u s i n e s s ; and a u t h o r i z i n g t h e 
F e d e r a l Reserve Bank of Kansas C i t y i n i t s d i s c r e t i o n to forward 
any i t e m s f o r payment d i r e c t to the bank on which t h e y a r e drawn*" 
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And i t i s c l a i m e d t h a t t h e s e r e g u l a t i o n s of t h e Federa l Reserve 
Board a n d t h e de fendant F e d e r a l Reserve Bank have the same f o r c e 
and e f f e c t , a s i f a p a r t of the Act of Congress , and the c o u r t s 
w i l l take j u d i c i a l n o t i c e of them, w i t h o u t b e i n g p l e a d e d or e s t a b -
l i s h e d "by e v i d e n c e a t t h e t r i a l o f the cause , c i t i n g Caha v . U n i t e d 
S t a t e s , 152 U. S . 211 , and the many c a s e s f o l l o w i n g i t . Whether t h e 
a u t h o r i t y to make r u l e s and r e g u l a t i o n s a p p l i e s to any o t h e r powers 
o f t h e F e d e r a l Reserve Board than t h o s e s p e c i f i e d i n t h a t paragraph 
M i" , or a p p l i e s t o a l l the powers enumerated i n S e c t i o n 11 of the 
A c t , or whether Congress can g r a n t the power t o make r e g u l a t i o n s , 
which a r e to have the f o r c e and e f f e c t o f a law, t o o t h e r s than the 
P r e s i d e n t or t h e head of a department of the government, i t i s u n -
n e c e s s a r y to determine a t t h i s h e a r i n g , f o r t h e r e i s c e r t a i n l y no p r o -
v i s i o n i n t h e Act of Congress a u t h o r i z i n g the F e d e r a l Reserve Banks 
to make r e g u l a t i o n s , which s h a l l have the f o r c e and e f f e c t o f law 
and o f which the c o u r t s must -take j u d i c i a l n o t i c e , w i t h o u t "being 
p l e a d e d and e s t a b l i s h e d a t the t r i a l by competent e v i d e n c e . 

I t w i l l be n o t i c e d t h a t i n F e d e r a l R e s e r v e Bank v . Mal loy , 264 
U. S . 160 , 164 , t h e c o u r t d i d not determine whether t h e F e d e r a l Re-
s e r v e Bank was n e g l i g e n t i n s e n d i n g the check d i r e c t to the drawee 
bank, a s a u t h o r i z e d by t h a t r e g u l a t i o n of t h e Board, s a y i n g : 

"For the purpose of the c a s e , we assume the c o r r e c t n e s s of t h e 
d e c i s i o n be low, h o l d i n g t h a t the Richmond Bank was no t n e g l i g e n t 
i n s e n d i n g the check d i r e c t l y to t h e bank on which i t was drawn, 
and c o n s i d e r o n l y whether the a c c e p t a n c e of an exchange d r a f t , found 
to be w o r t h l e s s , i n s t e a d o f money, c r e a t e d an e n f o r c e a b l e l i a b i l i t y . " 

I t then p r o c e e d e d t o h o l d t h a t the a c c e p t a n c e of an exchange 
d r a f t , which p r o v e s w o r t h l e s s , makes the c o l l e c t i n g bank l i a b l e to 
the payee o f the check f o r the r e s u l t i n g l o s s . 

H c i t h e r o f t h e r e g u l a t i o n s , t h a t o f t h e F e d e r a l Reserve Board, or 
t h a t o f t h e F e d e r a l Reserve Bank was taken j u d i c i a l n o t i c e of by 
the c o u r t i n i t s o p i n i o n . 

I f t h e s e r e g u l a t i o n s or e i t h e r o f them have no t the f o r c e and 
e f f e c t o f a law, the c o u r t cannot t a k e j u d i c i a l n o t i c e of them, but 
t h e y must be p l e a d e d and a t the t r i a l e s t a b l i s h e d by proper e v i d e n c e . 
As t h e r e was no such p l e a , t h e c a s e h a v i n g been d i s p o s e d of on the 
demurrer to the amended compla in t , I concur i n a r e v e r s a l . 

F i l e d May 25 , 1925 . 
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