
c o p y X-4312 

A p r i l 1 , 1925. 

Federa l Heservo Board, 
Washington, B.C. 

A t t e n t i o n of Mr. Walter Wyatt, General Counse l . 

Dear S i r s ; 

I hand you h e r e w i t h a copy of the o p i n i o n o f 
t h e Supreme Court of Uorth C a r o l i n a i n t h e c a s e of F e d e r a l 
Land Batik: o f Columbia v . J . B. Barrow, e t a l s . A 
copy of t h i s o p i n i o n was f u r n i s h e d ne by Mr. Ruark of the 
f t * m of Ruark and Campbell . 

The F e d e r a l Reserve Bank of Richmond was no t a p a r t y 
t o t h i s s u i t , but you w i l l n o t i c e t h a t t h e q u e s t i o n p r e s e n t e d 
i n v o l v e d the f a i l u r e of the F e d e r a l Reserve Bank of Richmond 
t o c o l l e c t a c a s h i e r ' s check on the Bank of Vanceboro. The 
c a s e i s o f p e c u l i a r i n t e r e s t t o me, because i n the o p i n i o n 
t h e Court r e c o g n i z e s t h a t s i n c e a F e d e r a l Reserve Bank 
cannot demand payment i n cash from a North C a r o l i n a S t a t e Bank, 
the r u l i n g o f t h e Supreme Court of the U n i t e d S t a t e s i n the 
Mal loy c a s e cannot app ly i n so f a r a s that,, cour t h e l d t h a t 
t h e F e d e r a l Reserve Bank was n e g l i g e n t i n s u r r e n d e r i n g a check 
b e f o r e r e c e i v i n g payment i n c a s h . 

As you know, I have two c a s e s pend ing i n which the 
h o l d e r s of checks drawn on t h e Bank of Vaticeboro s e e k to 
r e c o v e r a g a i n s t t h e F e d e r a l Reserve Bank o f Richmond under the 
d o c t r i n e of the Mal loy c a s e , and t h i s d e c i s i o n w i l l n a t u r a l l y 
be of g r e a t a s s i s t a n c e t o me i n t h e s e c a s e s , a l t h o u g h i t i s no t 
of g r e a t importance i n c a s e s a r i s i n g o u t s i d e o f the S t a t e of 
North C a r o l i n a . 

Yours v e r y t r u l y , 

MGU:IB• 

M. Gr. Wal lace , 
Counse l . 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



(SUPB31S COURT OS1 NORTH CAROLINA) 

THE FEDERAL LA2TD 3AIJK OF COLUMBIA v. J . B. BARROW 
and M. J . BAZROW, HI^ WIFE, ET ALS. 

( F i l e - 18 March, 1925) 

1 . B i l l s and l l o t e s - Banks and Banking - Payment - C a s h i e r ' s Check -
C o l l e c t i o n - n e g l i g e n c e - Burden of P r o o f . 

Where the d e f e n s e to an a c t i o n "by a bank upon an u n p a i d check g i v e n 
f o r a p a r t i a l payment upon one of a s e r i e s of mortgage n o t e s i s the n e g l i g e n c e 
of the p l a i n t i f f bank i n not h a v i n g u s e d a course of c o l l e c t i o n where in the check 
would have been promptly p r e s e n t e d to the drawee bank and paid* t h e burden i s 
on the de fendant r e l y i n g t h e r e o n . 

2 . .Same-Evidence - Uonsu i t - Ques t ions f o r J u r y . 

In an a c t i o n by p l a i n t i f f l a n d bank to r e c o v e r upon c e r t a i n n o t e s g i v e n 
by a borrower, s e c u r e d by mortgage on the a m o r t i z a t i o n p l a n f o r d e f a u l t i n p a y -
ment of one of i t s n o t e s i n the s e r i e s where in , under the terms of the t r a n s a c t i o n , 
a l l of the n o t e s become due and p a y a b l e , there was e v i d e n c e t e n d i n g to show 
t h a t under i n s t r u c t i o n s of the p l a i n t i f f the d e f e n d a n t s o b t a i n e d a c a s h i e r ' s check 
f o r the f u l l amount of the payment of the no te then due, which the p l a i n t i f f was 
to a c c e p t a s payment, and, owing to the p l a i n t i f f ' s n e g l i g e n c e , t h e check reached 

the bank of i t s i s s u a n c e a f t e r i t had suspended payment: Held, two i s s u e s of 
f a c t were r a i s e d f o r t h e j u r y - one, whether the p l a i n t i f f had a g r e e d to a c c e p t 
the c a s h i e r ' s check i n a b s o l u t e payment; and the o t h e r , w h e t h e r the p l a i n t i f f had 
n e g l i g e n t l y s e l e c t e d f o r t h e g a s h i e r ' s check a d e l a y e d c o u r s e o f c o l l e c t i o n tha t 
p r e v e n t e d the check r e a c h i n g the bank o f i t s i s s u a n c e b e f o r e payment had been 
t h e r e suspended; and a mot ion a s o f n o n s u i t was p r o p e r l y d e n i e d . 

3 . Courts - D i s c r e t i o n - Motion to Se t A s i d e V e r d i c t - Appeal and E r r o r . 

A mot ion to s e t the v e r d i c t a s i d e a s b e i n g a g a i n s t t h e w e i g h t or 
c r e d i b i l i t y of the e v i d e n c e i s t o the sound d i s c r e t i o n o f the t r i a l judge ; and i n 
the absence of an abuse of t h i s d i s c r e t i o n , i s not r e v i e w a b l e on a p p e a l . 

Appeal by p l a i n t i f f from M i d y e t t e , J . , a t September Term, 1924, of 
Craven. 

On the 9 October , 1919, p l a i n t i f f l o a n e d t o d e f e n d a n t s , J . B . Barrow and 
w i f e , the sum of $ 5 , 4 0 0 , and d e f e n d a n t s on same day e x e c u t e d and d e l i v e r e d to 
p l a i n t i f f , t h e i r n o t e by which t h e y promised to pay to p l a i n t i f f the p r i n c i p a l 
sum of $ 5 , 4 0 0 , w i t h i n t e r e s t a t &g- per c e n t , i n 34 annual i n s t a l l m e n t s , e a c h i n 
the sum of $351 due on 1 December, of each s u c c e e d i n g yes-r, thereby p r o v i d i n g f o r 
the payment o f p r i n c i p a l sum and i n t e r e s t on the a m o r t i z a t i o n p l a n . In order 
to secure payment o f s a i d n o t e , by i n s t a l l m e n t s a s p r o v i d e d t h e r e i n , d e f e n d a n t s on 
s a i d day, by mortgage , duly e x e c u t e d and r e c o r d e d , conveyed t o p l a i n t i f f 
a t r a c t o f l a n d , s i t u a t e i n Craven County, N .C . , f u l l y d e s c r i b e d t h e r e i n . 
I t i s p r o v i d e d i n b o t h n o t e and mortgage t h a t upon d e f a u l t i n t h e payment of any 
one of the annual i n s t a l l m e n t s , , by which s a i d n o t e was p a y a b l e , the whole 
p r i n c i p a l sum p i t h a c c r u e d i n t e r e s t , s h a l l become due and p a y a b l e a t o n c e . 

P l a i n t i f f a l l e g e s t h a t the i n s t a l l m e n t due on 1 Decanber, 1923, was 
not p a i d , and t h a t because of such d e f a u l t , t h e whole p r i n c i p a l , w i t h a c c r u e d i n -
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t o r e s t became due and p a y a b l e , a t dates of such d e f a u l t ; t h a t p l a i n t i f f i s t h e owner 
and h o l d e r of s a i d n o t e and t h e r e i s iloto due on tin: iame the sum of $ 5 , 1 6 5 . 1 0 , w i t h 
i n t e r e s t a t 5^ p e r c e n t from 1 December, 1922. P l a i n t i f f demands judgment tha t 
i t r e c o v e r of d e f e n d a n t s , J . B. Barrow and w i f e the sum of $ 5 , 1 6 5 . 1 0 w i t h i n t e r e s t 
from 1 December, 1922, and p r a y s t h a t t h e court appo int a commissioner to s e l l 
the l a n d conveyed i n the mortgage and t h a t out of t h e p r o c e e d s of s a i d sale' , 
the i n d e b t e d n e s s due by s a i d d e f e n d a n t s to p l a i n t i f f be p a i d . 

Defendants deny t h a t t h e r e was d e f a u l t by them i n the payment of 
s a i d i n s t a l l m e n t , and t h a t the n o t e , s e c u r e d by s a i d mortgage i s now due; they 
a l l e g e t h a t s a i d i n s t a l l m e n t has been p a i d . Defendants a l l e g e t h a t p r i o r to 
1 December, 1823, they were i n s t r u c t e d by p l a i n t i f f t o purchase a c a s h i e r ' s check 
or money order f o r t h e amount due on s a i d i n s t a l l m e n t and to remit same i n payment 
of s a i d i n s t a l l m e n t ; tha t complying w i t h s a i d i n s t r u c t i o n s , d e f e n d a n t s , on 30 
November, 1923, purchased of the Bank of Vanceboro, a t Yanceboro, N . C . , i t s c a s h i e r ' s 
check f o r $351, p a y a b l e to t h e F e d e r a l Land Bank of Columbia, and forwarded same 
a t once by r e g i s t e r e d l e t t e r to p l a i n t i f f i n payment of i n s t a l l m e n t due on 
1 December, 1923; t h a t p l a i n t i f f r e c e i v e d s a i d c a s h i e r ' s check i n payment of s a i d 
i n s t a l l m e n t and t h e r e a f t e r s en t to d e f e n d a n t s , through the m a i l , a r e c e i p t 
acknowledging payment of amount due on s a i d i n s t a l l m e n t . 

Defendants f u r t h e r a l l e g e t h a t p l a i n t i f f n e g l i g e n t l y f a i l e d t o s e n d s a i d 
c a s h i e r ' s check prompt ly to "Dank of Vanceboro, f o r payment; t h a t i f p l a i n t i f f 
had promptly s e n t s a i d c a s h i e r ' s check which was i n i t s hands on 3 December, 1923, 
t o Bank of Vanceboro i t would have been p a i d . 

Defendants f u r t h e r a l l e g e t h a t p l a i n t i f f n e g l i g e n t l y s e n t s a i d c a s h i e r ' s 
check to the Murchison I"£ t l o n a l Bank of Wilmington, N . C . , on 4 December, 1923; 
t h a t s a i d Murchison N a t i o n a l Bank on 6 December, 1923, forwarded s a i d check to the 
Federa l Reserve Bank a t Richmond, Va. , and t h a t s a i d F e d e r a l Reserve Bank on 7 
December, 1923, s e n t s a i d check to Bank of Vanceboro, a t Vanceboro, N . C . , a t which 
bank i t was r e c e i v e d by m a i l , on Saturday, 8 December, 1923, t h a t on Monday, 10 
December, 1923, Bank of Vanceboro s en t i t s d r a f t on the n a t i o n a l Bank of Hew 
Bern, N . C . , t o t h e F e d e r a l Reserve Bank a t Richmond, Va . , i n payment o f s a i d 
c a s h i e r ' s check which was thereupon marked "Paid" by the s a i d Bank of Vanceboro, 
the drawee of s a i d check . This d r a f t was forwarded by F e d e r a l Reserve Bank to 
H a t i o n a l Bank o f Hew Bern, which r e f u s e d payment of same. A r e c e i v e r f o r Bank of 
Vanceboro was a p p o i n t e d on 13 December, 1923. Defendants a l l e g e t h a t i f 
p l a i n t i f f had s e n t t h e c a s h i e r ' s check d i r e c t to F e d e r a l Reserve Bank a t Richmond, 
i n s t e a d of t h e Murchison n a t i o n a l Bank a t Wilmington, i t would have been p r e s e n t e d 
to Bank of Vanceboro i n t ime f o r t h e d r a f t on the N a t i o n a l Bank of New Bern to 
Federa l Reserve Bank a t Richmond i n payment of some, to have reached N a t i o n a l 
Bank of New Bern on 9 December, 1923, when i t would have been p a i d out o f the 
d e p o s i t s of the Bank o f Vanceboro w i t h s a i d N a t i o n a l Bank of New Bern. 

P l a i n t i f f i n i t s r e p l y , d e n i e d t h e a l l e g a t i o n s c o n t a i n e d i n t h e answer, 
i n d e f e n s e of p l a i n t i f f ' s cause of a c t i o n . 

The i s s u e s submi t t ed to the j u r y , w i t h the answers t h e r e t o , were a s 
f o l l o w s : 

1 . Was p l a i n t i f f ' s f a i l u r e t o g e t the $351 i n s t a l l m e n t p a y a b l e to i t 
by de fendant , Barrow, 1 December, 1923, due t o i t s own n e g l i g e n c e ? Answer: y e s . 
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2 . Did the p l a i n t i f f bank i n s t r u c t the d e f e n d a n t , Barrow, to send 
them a c a s h i e r ' s check or money order i n payment of t h e i n d e b t e d n e s s ? Answer: y e s . 

From judgment i n accordance w i t h the v e r d i c t o f the j u r y i n f a v o r 
o f d e f e n d a n t s , p l a i n t i f f a p p e a l e d , a s s i g n i n g e r r o r s based upon e x c e p t i o n s -
f i r s t , to the r e f u s a l of the cour t to a l l o w p l a i n t i f f ' s mot ion f o r judgment 
a t the c l o s e o f a l l the e v i d e n c e ; second, to the c o u r t ' s r e f u s a l t o charge the 
j u r y a s r e q u e s t e d by the p l a i n t i f f ; t h i r d , to the s u b m i s s i o n of the s e c o n d 
i s s u e ; s.&cL f o u r t h , to tho r e f u s a l of the c o u r t to s e t a s i d e the v e r d i c t and grant 
a new t r i a l . 

R. A. Hunn f o r p l a i n t i f f 
D. L. Ward f o r d e f e n d a n t s . 

Connor, J . Defendants admit i n t h e i r answer the e x e c u t i o n of t h e 
n o t e a s a l l e g e d i n the c o m p l a i n t . As a d e f e n s e to p l a i n t i f f ' s cause of 
a c t i o n , upon t h i s n o t e , d e f e n d a n t s p l o a d paypent o f t h e i n s t a l l m e n t due on 
1 December, 1923 . They thereby assumed the burden upon the i s s u e s r a i s e d 
by the p l e a d i n g s and submi t ted to the j u r y . E l l i s o n v . Rix , 85 H. C. 
80 . At the c o n c l u s i o n o f the e v i d e n c e o f f e r e d by d e f e n d a n t s , p l a i n t i f f s moved 
f o r judgment upon the a d m i s s i o n s i n the p l e a d i n g s , c o n t e n d i n g t h a t t h e e v i d e n c e 
o f f e r e d by d e f e n d a n t s was no t s u f f i c i e n t to s u s t a i n a f f i r m a t i v e answers t o the 
i s s u e s . The mot ion was den ied , and p l a i n t i f f e x c e p t e d . P l a i n t i f f then 
o f f e r e d e v i d e n c e , and a t the c o n c l u s i o n of a l l the e v i d e n c e renewed i t s mot ion f o r 
judgment. The mot ion was a g a i n d e n i e d by the c o u r t , and p l a i n t i f f e x c e p t e d . 
Ass ignments o f e r r o r , based upon t h e s e e x c e p t i o n s , are d i s c u s s e d t o g e t h e r i n the 
b r i e f f i l e d f o r p l a i n t i f f . These a s s i g n m e n t s o f e r r o r p r e s e n t f o r r e v i e w 
by t h i s c o u r t h i s Honor's h o l d i n g t h a t t h e r e was s u f f i c i e n t e v i d e n c e to be 
submi t t ed to the j u r y upon the i s s u e s . 

. I t i s a d m i t t e d t h a t on 3 December, 1923, p l a i n t i f f r e c e i v e d , a t 
Columbia, S . C . , through the m a i l , a l e t t e r from d e f e n d a n t , J . S . Barrow, 
e n c l o s i n g a c a s h i e r ' s check, d a t e d 30 November, 1923, f o r $351, i s s u e d by the 
c a s h i e r o f the Bank o f Vanceboro, N .C . , and payab le to the order of F e d e r a l 
Land Bank o f Columbia; t h a t s a i d c a s h i e r ' s check was s e n t by d e f e n d a n t s to 
p l a i n t i f f i n payment o f i n s t a l l m e n t due on s a i d n o t e 1 December, 1923, and was 
a c c e p t e d by p l a i n t i f f ; t h a t the l e t t e r from d e f e n d a n t , w i t h which the c a s h i e r ' s 
check was e n c l o s e d , was r e t u r n e d t o d e f e n d a n t , stamped w i t h the words, "Federal 
Land Bank, P a i d , December 3 , 1923, Columbia, S . C . " ; tha t t h e l e t t e r , e n c l o s i n g 
r e m i t t a n c e , s taqped , showing the date o f i t s r e c e i p t by p l a i n t i f f , and payment 
by the r e m i t t a n c e , i s t h e o n l y r e c e i p t which p l a i n t i f f s ends to i t s cus tomers 
f o r payments made on n o t e s ; t h a t t h i s l e t t e r , so stamped, was r e c e i v e d by 
d e f e n d a n t s a t Vanceboro, U . C . , on 4 December, 1923. 

Defendant J . B. Barrow t e s t i f i e d t h a t he r e c e i v e d a l e t t e r from 
p l a i n t i f f a few days p r i o r t o 30 November, 1923, i n s t r u c t i n g him t o send 
c a s h i e r ' s check or money order i n payment of i n s t a l l m e n t t o be due on 1 December, 
1923, and t h a t i n compl iance w i t h t h i s i n s t r u c t i o n he purchased and s e n t to 
p l a i n t i f f , by r e g i s t e r e d l e t t e r , a c a s h i e r ' s check f o r the amount due. Defend-
a n t s o f f e r e d i n e v i d e n c e the c a s h i e r ' s check of the Bank of Vanceboro, da ted 
30 November, 1923, f o r $351 , payab le t o Federa l l a n d Bank o f Columbia, marked 
"Paid, December 10, 1923 ." 
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There was e v i d e n c e t h a t the c a s h i e r ' s check was r e c e i v e d by p l a i n t i f f 
a t Columbia, S . C . , on 3 December, 1S23, and p r e s e n t e d f o r p a r e n t t o Banlc of 
Vanceboro, IT.C., on Saturday, 8 December, 1923; t h a t check was s e n t by p l a i n t i f f 
t o the Ivlurchison N a t i o n a l Banlc nf "almington, N .C . , "by m a i l , and r e c e i v e d by 
s a i d l iurch i son n a t i o n a l Bank on Thursday, 6 December, 1933; t h a t check was s en t 
by Murchison n a t i o n a l Bank to the Federa l E e s e r v e Banlc a t Richmond, 7 a . , and 
r e c e i v e d by s a i d F e d e r a l Eeserve Bank on F r i d a y , 7 December, 1923; t h a t check 
was s e n t by s a i d F e d e r a l Be s e r v e Banlc to Bank of Vanceboro*, IT. C . , and r e c e i v e d 
by s a i d Bank of Vanceboro on Saturday, 8 December, 1923; t h a t on Monday, 10 
December, 1923, Bank of Vanceboro s e n t i t s d r a f t , i n c l u d i n g the amount of s a i d 
c a s h i e r ' s check, end i n payment of same, on the n a t i o n a l Bank o f New Bern, N .C. , 
t o Federa l Reserve Bank a t ?.iehmond, V a . , and thereupon marked s a i d c a s h i e r ' s 
check "Paid, December 10, 1923"; t h a t Federa l Beserve Bank s e n t the d r a f t of 
Bank of Vanceboro, which i t had r e c e i v e d i n payment of t h e c a s h i e r ' s check, 
to the N a t i o n a l Bank of Ee-.? Bsrn on 11 December, 1923; t h a t payment of t h i s 
d r a f t was r e f u s e d by 'Nat ional Bank of New Bern, and t h a t on 13 December, 1923, 
a r e c e i v e r was a p p o i n t e d f o r Bank of Vanceboro, and t h a t the d r a f t o f Bank of 
Vanceboro, p a y a b l e to Federa l Eeserve Bank of Richmond, on n a t i o n a l Bank of new 
Bern, has not been p a i d ; t h a t p l a i n t i f f has not r e c e i v e d payment of s a i d 
c a s h i e r ' s check . 

There was c v i i e r . c e t h a t from 3 December to 13 December, 1923, the 
Bank of Vanceboro had on d e p o s i t w i t h the N a t i o n a l Bank of new Bern, each day, 
a sum of coney l a r g e l y i n e x c o s s of t h e amount of the c a s h i e r ' s check; t h a t i f 
c a s h i e r ' s check had boon p r e s e n t e d on e i t h e r of t h e s e days t o Bank of Vanceboro 
i t would have been p a i d ; and t h a t Bank of Vanceboro, up u n t i l 11 or 12 o ' c l o c k 
of the morning of 13 December, 1923, p a i d a l l checks or d r a f t s p r e s e n t e d to i t 
f o r payment. 

There was e v i d e n c e t h a t i f p l a i n t i f f had s e n t c a s h i e r ' s check d i r e c t to 
Bank of Vanceboro f o r payment, or had s e n t i t d i r e c t t o F e d e r a l Beserve Bank a t 
Richmond f o r c o l l e c t i o n , or i f Murchison N a t i o n a l Bank had s e n t the c a s h i e r ' s 
check d i r e c t t o Bank o f Vanceboro f o r payment, i t would have been p a i d i n cash or by 
d r a f t which would have been p a i d , and t h a t p l a i n t i f f would " thus h a r a r e c e i v e d 
payment f o r s a i d c a s h i e r ' s check . 

There was e v i d e n c e t o t h e c o n t r a r y , o f f e r e d by p l a i n t i f f , but upon t h i s 
ass ignment of e r r o r , o n l y e v i d e n c e s u s t a i n i n g the a f f i m a t i v c o f the i s s u e s i s 
t o be c o n s i d e r e d . The a s s i g n m e n t s of e r r o r are not s u s t a i n e d . There was 
no error i n r e f u s i n g the mot ion of p l a i n t i f f . 

In apt t ime , p l a i n t i f f , i n w r i t i n g , r e q u e s t e d t h e c o u r t to charge the 
j u r y upon the f i r s t i s s u e a s f o l l o w s ; 

That i f the j u r y s h o u l d f i n d by the g r e a t e r w e i g h t of the e v i d e n c e 
t h a t t h e F e d e r a l Land Bank of Columbia r e c e i v e d the check o f t h e c a s h i e r of 
the Bank of Vanceboro, 3 December, 1923, and s e n t i t to t h e Murchison N a t i o n a l 
Bank of Wilmington, 4 December, and the Murchison N a t i o n a l Bank s e n t i t to the 
Federa l Reserve Bank of Richmond, 6 December, and the F e d e r a l Reserve Banlc 
s en t i t to the'Banlc of Vanceboro, 7 December, and t h e Bank of Vanceboro sent i t s 
d r a f t t o t h e Federa l Reserve Bank, 10 December, and the F e d e r a l Reserve Bank s e n t 
the d r a f t t o the N a t i o n a l Bank of New Bern, 11 December, the f i r s t i s s u e shou ld 
be answered 'No . 1 " 
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This r e q u e s t f o r s p e c i a l i n s t r u c t i o n was r e f u s e d "by the c o u r t , and 
p l a i n t i f f e x c e p t e d . P l a i n t i f f a s s i g n s r e f u s a l to g i v e t h i s i n s t r u c t i o n a s 
e r r o r . 

The a c c e p t a n c e by p l a i n t i f f o f the c a s h i e r ' s check, s e n t by d e f e n d a n t s 
i n payment o f the i n s t a l l m e n t due on 1 December, 1923, a l t h o u g h not i n i t s e l f 
a d i s c h a r g e o f d e f e n d a n t s ' l i a b i l i t y u n l e s s and u n t i l same had been a c t u a l l y 
p a i d by t h e Bank of Vanceboro, imposed upon p l a i n t i f f the duty of e x e r c i s i n g due 
d i l i g e n c e i n p r e s e n t i n g the c a s h i e r ' s check f o r payment t o t h e Bank o f Vanceboro. 
I f the check was not p a i d when p r e s e n t e d to t h e Bank of Vanceboro, and t h e g i v i n g 
of a w o r t h l e s s chock was not payment, the l o s s does not f a l l upon d e f e n d a n t s 
u n l e s s p l a i n t i f f f u l l y performed t h i s duty and e x e r c i s e d due d i l i g e n c e i n 
p r e s e n t i n g the c h e c k . The l o s s r e s u l t i n g from f a i l u r e to per form t h i s duty 
must f a l l on p l a i n t i f f i f t h e f a i l u r e o f p l a i n t i f f to secure payment o f s a i d check 
was due to n e g l i g e n c e of p l a i n t i f f . 21 E. C. L. 66, s e c . 6 5 . 

"I t i s w e l l s e t t l e d t h a t i n t h e absence o f an agreement to t h e c o n t r a r y , 
a check or p r o m i s s o r y n o t e of e i t h e r the debtor or a t h i r d p e r s o n , r e c e i v e d f o r 
a debt , i s m e r e l y c o n d i t i o n a l payment - tha t i s , s a t i s f a c t i o n of t h e debt i f and 
when p a i d ; but fof. a c c e p t a n c e of such check or n o t e i m p l i e s an u n d e r t a k i n g of 
due d i l i g e n c e i n p r e s e n t i n g i t f o r payment. And i f he from whom i t i s 
r e c e i v e d s u s t a i n s l o s s by want o f such d i l i g e n c e , i t w i l l be h e l d t o o p e r a t e a s 
a c t u a l payment.11 D i l l e v . Y<hite, n o t e 10 L.R.A. ( U . S . ) 541 . 

When p l a i n t i f f r e c e i v e d the c a s h i e r ' s check, on Monday, 3 December, 
1923, i n payment of d e f e n d a n t s ' i n d e b t e d n e s s , i t e l e c t e d t o s e n d same to 
Murchison N a t i o n a l Bank, a t Wilmington 1T.C., f o r p r e s e n t a t i o n to Bank o f Vanceboro, 
w i t h knowledge t h a t the Murchison N a t i o n a l Bank would, a c c o r d i n g t o i t s custom, send 
same to F e d e r a l Reserve Bank a t Richmond, V a . , a n d t h a t s a i d F e d e r a l Reserve Bank 
would send same by mai l to Bank of Vanceboro f o r p r e s e n t a t i o n ; t h i s c o u r s e was 
pursued, a c c o r d i n g to t h e e v i d e n c e , because i t saved t r o u b l e and e x p e n s e . I f 
p l a i n t i f f had ^ s e n t check d i r e c t to Bank o f Vanceboro f o r p r e s e n t a t i o n and p a y -
ment, i t vrould have r e c e i v e d a "quicker r e s p o n s e . " There i s e v i d e n c e from which 
the j u r y c o u l d f i n d t h a t i f the c a s h i e r ' s check had been s e n t d i r e c t , e i t h e r by 
p l a i n t i f f or by Murchison n a t i o n a l Bank, i t would have been p a i d . Whether i t 
was due d i l i g e n c e t o adopt the course which p l a i n t i f f d i d adopt , was f o r the j u r y , 
upon a l l the e v i d e n c e , to de termine , and t h e r e was no e r r o r i n t h e r e f u s a l o f 
the court t o i n s t r u c t t h e j u r y t h a t a s a mat t er o f law the course adopted was due 
d i l i g e n c e , a l t h o u g h t h e r e was no d e l a y due to n e g l i g e n c e i n p r e s e n t i n g the check 
f o r payment a c c o r d i n g to the course a d o p t e d . 

I f p l a i n t i f f , or t h e Murchison N a t i o n a l Bank of Wilmington, N . C . , 
had s e n t the c a s h i e r ' s check, drawn upon t h e Bank o f Vanceboro, d i r e c t t o s a i d 
drawee bank f o r payment, t h i s would h a v e been "due d i l i g e n c e " . P u b l i c 
Laws 1921, ch . 4 , s e c . 3 9 . The h o l d i n g o f t h i s Court, i n Bank v . F loyd , 142 
N. C. , 187 , and i n Bank v . Trust Co. , 172 N .C . , 345, t h a t "I t i s n e g l i g e n c e i n a 
bank h a v i n g a d r a f t or check f o r c o l l e c t i o n to send i t d i r e c t l y to t h e drawee, 
and t h i s i s t r u e , though the drawee i s the o n l y bank a t the p l a c e o f payment!' i s 
thus a b r o g a t e d by t h e e x p r e s s p r o v i s i o n s o f t h i s s t a t u t e . See Malloy v . Fed. 
Reserve Bank, 261 F e d . , 1003 . "The f a i l u r e of the payer bank, because of i t s 
i n s o l v e n c y or o t h e r d e f a u l t , t o a c c o u n t f o r the p r o c e e d s t h e r e o f , s h a l l not render 
the forwarding bank l i a b l e t h e r e f o r , p r o v i d e d such forwarding bank s h a l l have 
u s e d due d i l i g e n c e i n o t h e r r e s p e c t s i n c o n n e c t i o n w i t h the c o l l e c t i o n o f such 
i n s t r u m e n t . " Digitized for FRASER 
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v/hcro there arc two or r.;oro c o u r s c s which a bank nay pursue i n 
p r e s e n t i n g f o r c o l l e c t i o n a check or d r a f t upon another "bank, and t h e r e i s 
ev idence from which a jury nay f i n d t h a t the s e l e c t i o n of one course caused l o s s 
or damage to the owner of t h e chock or d r a f t , or to one who i s i n t e r e s t e d 
i n the p r e s e n t a t i o n o f s a i d check or d r a f t "because of l i a b i l i t y t h e r e f o r 
which would not have "been s u s t a i n e d i f another course open to s a i d "bank had 
"boon pursued, i t i s f o r the jury to determine, upon a l l the f a c t s and c ircumstances 
which they nay f i n d from the e v i d e n c e , whether the course pursued was n e g l i g e n t or 
no t , i n accordance w i t h the s tandard of the prudent nan* 

The second i s s u e submits to the jury the f a c t s upon which de fendants 
r e l y i n t h e i r answer f o r a d e f e n s e to p l a i n t i f f * s cause of a c t i o n . The 
a l l e g a t i o n t h a t de fendant s were i n s t r u c t e d "by p l a i n t i f f to purchase a c a s h i e r ' s 
check or money order f o r the purpose of r e m i t t i n g the amount due on t h e i n s t a l l m e n t 
i s denied i n the r e p l y . There was no e r r o r i n s u b m i t t i n g the second i s s u e . 

Upon t h i s i s s u e the cour t charged the jury a s f o l l o w s : "If the j u r y 
i s s a t i s f i e d "by the g r e a t e r we ight of the e v i d e n c e , w i t h the "burden on t h e 
defendant , t h a t the p l a i n t i f f "bank e n t e r e d i n t o a c o n t r a c t w i t h the defendant 
Barrow, under the terms and c o n d i t i o n s of which i t was e x p r e s s l y a g r e e d tha t the 
defendant Barrow s h o u l d send the p l a i n t i f f bank a c a s h i e r 1 s check f o r $351 i n 
f u l l payment o f the ins trument then due, and that the p l a i n t i f f bank would a c c e p t 
s a i d c a s h i e r * s check i n f u l l payment t h e r e o f , whether p a i d or not p a i d , and should 
f u r t h e r f i n d t h a t the defendant Barrow sent t h e p l a i n t i f f bank a c a s h i e r ' s check 
f o r $351, which was r e c e i v e d by them and a c c e p t e d by them i n f u l l payment and 

. d i s c h a r g e of t h e i n s t a l l m e n t then due, you w i l l answer the second i s s u e ! Y e s 1 ; 
o t h e r w i s e , you w i l l answer i t 'Ho1"• 

There was no e x c e p t i o n to t h i s i n s t r u c t i o n . I t i s a c l e a r and f u l l 
s tatement of the law a p p l i c a b l e to the f a c t s , which the j u r y might f i n d from 
the e v i d e n c e . "The f a c t t h a t a check or d r a f t was r e c e i v e d i n a b s o l u t e 
payment may be e s t a b l i s h e d by showing an e x p r e s s agreement to t h a t e f f e c t , or by 
showing such c i rcumstances as w i l l s a t i s f y the mind t h a t such was t h e unders tand ing 
o f the p a r t i e s a t t h e time the check was taken . Whether a check i s g i v e n and 
a c c e p t e d a s a b s o l u t e payment i s a q u e s t i o n o f f a c t to be determined by t h e j u r y 
on the ev idence p r e s e n t e d . " 21 R. C, L, p . 64, s e c . 63 . 

The r e f u s a l by the cour t of t h e n o t i o n to s e t a s i d e the v e r d i c t , 
a s s i g n e d as e r r o r , was w i t h i n t h e d i s c r e t i o n v e s t e d i n i t by law, and i s not 
rev iewable i n t h i s Court, upon t h e f a c t s appear ing i n t h i s r e c o r d . 

The Federa l Reserve Bank of Richmond, to which t h e c a s h i e r 1 s check 
was s e n t f o r p r e s e n t a t i o n t o Bank of Vanceboro, a c c e p t e d t h e d r a f t of the Bank of 
Vanceboro on the N a t i o n a l Bank of New Bern i n payment. This d r a f t was not p a i d . 
In Mal loy v# Federa l Reserve Bank, 281 F e d . , 997, 291 Fed*, 763; 264 U. S . , 160; 
68 L. Ed . , 617, i t i s h e l d t h a t "a Federa l r e s e r v e bank, to which a check was 
forwarded f o r c o l l e c t i o n , and which a c c e p t e d from drawee bank i n payment of check 
the drawee bank*s w o r t h l e s s check on a t h i r d bank, was l i a b l e to payee f o r l o s s e s 
s u s t a i n e d , s i n c e the bank had no a u t h o r i t y to a c c e p t the d r a f t i n s t e a d of money 
i n payment of the check, and s i n c e the acceptance o f the d r a f t a s payment r e l e a s e d 
the drawer." I t i s a l s o h e l d t h a t "banks must be presumed t o have d e a l t w i t h 
each o ther w i t h r e s p e c t to a s t a t u t e of the S t a t e i n which a check wafs d e p o s i t e d 
f o r c o l l e c t i o n , d e f i n i n g the r i g h t s and l i a b i l i t i e s of banks to which checks a r e 
forwarded f o r c o l l e c t i o n . " The q u e s t i o n as to whether and, i f so , to what e x t e n t 
the law a s thus d e c l a r e d has been m o d i f i e d or a l t e r e d i n t h i s S t a t e by P u b l i c Laws 
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1921, ch . 4 , s e e . 39 , and. P u b l i c Laws 1921, eh . 20 , i s no t presented , i n t h i s c a s e . 
Under the f i r s t s t a t u t e c i t e d , t h e sending of the c a s h i e r ' s check "by t h e F e d e r a l 
Reserve 2cnl= of Eichnond, V a . , t o the drawee bank f o r c o l l e c t i o n v a s "due d i l i g e n c e " , 
and the f a i l u r e o f t h e drawee "bank to account f o r sane d i d not render t h e 
forwarding hank l i a b l e to t h e owner of the check, t h e forward ing bank h a v i n g u s e d 
due d i l i g e n c e i n o t h e r r e s p e c t s . " 

Under t h e second s t a t u t e c i t e d , t h e c a s h i e r ' s check , forwarded to t h e 
bank on which i t was drawn f o r c o l l e c t i o n , by t h e Federa l R e s e r v e Bank of Richmond, 
was p a y a b l e , a t the o p t i o n of the drawee bank, i n exchange drawn on t h e r e s e r v e 
d e p o s i t s o f drawee bank, and the Federa l Reserve Bank c o u l d no t r e q u i r e payment i n 
any o ther n e d i u n than such exchange . The v a l i d i t y of t h i s l a t t e r s t a t u t e has been 
s u s t a i n e d by the Suprone Court of the U n i t e d S t a t e s i n Farriers & Merchants 
Bank v . F e d e r a l Reserve Bank, 262 U. S . , 649; 67 L. E d . , 1157. Sec , a l s o , sane 
c a s e , 183 , ST. G., 546 . 

P l a i n t i f f cannot r e c o v e r i n t h i s a c t i o n , not because t h e r e was l a c k of 
due d i l i g e n c e on i t s p a r t or on the p a r t of the I furchison n a t i o n a l Bank or t h e 
Federa l Reserve Bank w i t h r e s p e c t to the c o l l e c t i o n o f t h e check , but b e c a u s e * t h e 
j u r y has found upon competent e v i d e n c e t h a t t h e course adopted by p l a i n t i f f 
f o r c o l l e c t i o n o f check was, under a l l t h e f a c t s and c i r c u m s t a n c e s , n e g l i g e n t 
t h a t i s , i n v i o l a t i o n o f i t s duty to defendant to e x e r c i s e due d i l i g e n c e i n col-e-
l e c t i n g sane , and t h a t t h i s n e g l i g e n c e was t h e prox imate cause o f p l a i n t i f f ' s l o s s . 
The j u r y h a s a l s o found, upon competent e v i d e n c e , and under i n s t r u c t i o n not 
excepted, t o , t h a t p l a i n t i f f i n s t r u c t e d d e f e n d a n t s to s end c a s h i e r ' s check i n 
payment of the i n d e b t e d n e s s . Defendants , h a v i n g compl ied w i t h t h i s i n s t r u c t i o n , 
a r e d i s c h a r g e d f r o n l i a b i l i t y f o r s a i d i n d e b t e d n e s s . 

Judgment a f f i r m e d . There i s 
Ho e r r o r . 
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