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CPINION OF THL SUPRZLE CQURT OF APPRALS

OF VIRGINIA.

FEDERAL RESERVE BATY OF RICHICUD

(

( OPIION Y JUDGE MATTIZ P. BURKS.
(

( Richrmond, Va., lorch 19, 1825.
SOHAYNAY, RECEIVER

CIRCUIT CCURT OF PRINCE GEORGE COUITY.

This casc is here upon an agreed statement of focts of
which appellant, in his petition for appeal, makes the following
swimary, the accuracy of which is not called in question:

"Your cetitioner was and is a Federal Reserve Baink created
by and haviné the powers set forth in a certain act of Congress
known as the Fedecral Reserve Act, and having ite principal place of
business in the city of Richmond, Va. The Bank of Disputonta was a
banking corporation organized under and in pursuance of the statutes of
the State of Virginia apvlicable to banks, but was not a member bank of
the Federal Reserve System; and, therefore, maintained no reserve account
with your petitioners. In the course of its business your petitioner
recelved from 1ts member banks and other depositors checks drawn upon the
Bank of Disputanta. In order that these checks might be collected your
petitionerhadmade with the 3onk of Disputantz an agreement, under which
checks on ihe Bank of Disputanta could be sent by ycur petitioner to it in
the course of mail, and the Bank of Disputanta agreed,after ekamining these
checks, either to return them unpaid and properly protested, or else, if

it desired to pay them, to immediately remit the ammunt thereof. The said
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remittance could cither be made by shinment of coin or currency, at the
expense of your petitioner, or by mecans of a draft dravn by the Bank

of Disputanta against funds on denosit to its crecdit with some bank lo-
cated in Richmond,Va., Petersburg,Va., or somc other place satisfactory
to your petitioner.

"On the 20th day of Janunry,1922, your petitioner sent to the Bank
of Disputanta checks drawn upon thet bank amounting to $1,415.25. The Bank
of Disputanta received these checks on or about January 21,1922, and upon
that dote cancelled them,charged them to the account of the dravers,amd in
order to remit the amount of the said checks drew a certain draft upon
the Virginia National Bank of Petersburg. This draft was sent to your
petitioner, received by it on January 23rd, and imrediately sent by your
petitioner to the Virginia Fational Bank,which was a member of the Federal
Reserve System, with the request thot the amount thereof be paid and cred-
ited to your petitioner. On January'23,1922, upon the petition of the
State Corvoration Commission, the Circuit Court of Prince George County
appointed J. Gordon Bohannan receiver for the Bank of Disputanta, and
such receiver immediately qualified and took possession of all the assets
of thc failed bank. It appeared at thet time that the Bank of Disputanta
was insolvent. The Virginia Natiohal Bank of Petersburg, Va., accordingly,
refused paymont of the draft drawa by the Banﬁ of Disputanta.

"At the tinme thet the said checks upon the Bank of Disputanta
were collected by it and charged to the accounts of the several drawers,
the Bank of Disputanta had on hand a sum in money on currency sufficient

to pay the checks, znd at the time that the receiver took charge he found
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in the vault of the Bank of Disputanta moncy and currency to the sum of
$1,477.66.

"At the time that the remittance draft was presented to the Virginia
National Bank of Petersburg, there was to the creditnof the Bank of Disputanta,
with the Virginia National Bank of Petersburg, an apparent balance of $7,340.41,
but the Virginia National Bank held a note made by the Bank of Disputanta for
$25,000, and held collateral securing the said note to the amount of $52,199.63.
The said note was not due,but after the appointment of a receiver for the Bank
of Disputanta the Virginia National Bank credited the above mentioned deposit
balance unon the said note for $25,000.

"At the time this case was heard in the court below the Virginia
National Bank had not collected upon the said collateral pledged for the said
$25,000 note a sum sufficient to discharge the balance due upon the said note,
but it appeared probable that,after the claim of the Virginia National Bank of
Petersburg was fully satisfied, a substantial amount of such collateral would
remain in the hands of the bank subject to the order of the court.

"The cause was referred to W. D. Tdﬁple, Bsq., a commissioner in
chancery for the Circuit Court of Prince George County. Your petitioner duly
appeared before the said commissioncr and offcred cvidence in support of its
claim and also presented to the said commissioner a petition, which is copied
in the record. |

"The said commissioner reported that the asscts of the Bank of
Disputanta in the hands of the receiver were immressed with a trust in favor
of your petitionc},and that the claim of your netitioner should, therefore,

be paid in full out of the money in the hands of the receiver. The receiver
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in due £ime filed exceptions to this redor:, and the matter was argued before
the Honorable M. R. Peterson,Judge of the Circuit Court of Prince George
County. After hearing argument and considering the evidence, the honorable
court sustained the exceptions to the report,and,by its order eutered on De-
cember 22,1922, decreed that the exceptions filed by the receiver be sus-
taired, ard that the claim of your vetitioner be established as a claim of
a general creditor.t®

In the petition referred to in the foregoing sum-ary, the appellant,
for reasons set forth in fhe petition,but vhich need not be here stated,asks
thot its clnim of $1,415.25 be credited by $20.30, thus leaving the balance
of its claim $1,395.95.

The appellant claims that the trial court erred in the following
particulars:

"(1) In denying the claim of your petitioner to a lien upon the
cash which was in the vault of the Bank of Disputanta at the time that the
receiver took charge and in refusing to direct that so much of the said cash
as was necessary to pay in full the claim of your petitioner should be paid
over to it.

n(2) In denying the claim of your petitioner to a lien upon the
deposit balance of the Bank of Disputanta in the Virginia National Bank of
Petersburg, and in refusing to direct the receiver to hold for your petition-
er and to pay over 'to it any‘money which might be collected by him from the
said Virginia N¥ational Bank of Petersburg, Va., upon a final settlenent or
from the collateral in the hands of the said Virginia National Bank of"

Petersourg."
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The cabe of Federal Reserve BHtlke of Richmond v.Prince Edward lunen-

" burg County Benk, 139 Va. , 123 S.E.379, 32 Va. App.152, received very

careful consideration, and the conclusions therein were reached only after a
careful review of the authorities. We are satisfied with thcse conclusicns
and it would be a work of supererogation to repeat the reasons and the argu-
moents by which they were reached. That case and the instent case are'on all
fours" in ncarly every particular. That case determined that the relations
of the Federal Reserve Baﬁk and the debtor bank were those of principal and
agent, and not of debtsr: and creditor; that the Federal Reserve Bank had a
- lien on the cash in the vaults of the debtor bank at the time of its insol-
vency, and that lien was not released by the remittance draft wnich was
not paid.

It is suggested by counsel fer the epnellee, rather thon asserted,
thet the Federsl Reserve Bank was the cgent of other undisclosed persons or
benks to collect the checks in question and could not meintain o suit in its
ovn neme for their collection. The Bank of Disputentn had contracted with
the Federal Reserve Punk to pvay these checks to it and it is bound by its con-
tract. Furthermore, no such objection was made when the checks were pre-
sented for peyment, nor in the trial court, and it cannot be made here for
the first time. 3But even if it could be, it would be unavailing, as an agent
mey sue in his own name upon a contract mede with him for an undisclosed prin-
cipal (National Bank v.lNolting, 94 Va.2€3), and, under section 5599 of the
Code, a restrictivé endorsee may receive payment of the instrument end may

bring any action thereon that the endorser could bring.
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Counsel for the appellee insists that the drawing of the draft.
on the Virginia National Bank localized and specialized the lien of the Fed-

eral Reserve Bank ond was a waiver of the general lien on the cash in the

voults of the Bank of Disputanta; citing In re City Bank of Dowagiac, 186

Fed.250. He overlooks the fact that in the Prince Edward-ILunenburg County

case it was held, that "A check is not a payment until the check is paid, and

the drawing of a check by the Prince Edward-Iunenburg County Bank to the order
of the Federal Reserve Bank of Richmond, and mailing the same to the last
mentioned bank, in no way affected the trust already impressed."

Other authorities are to the same effect.

In Holder v. Western German Bank, 68 C.C.A.554, 136 Fed.90, it is
said: "The Florids bank was an agent in making the collection. When it had

made the collection, it held it in trust. If it mingled it with its own

funds, the trust attached pro tanto to the funds. National Bank v.Insurance

Co,, 104 U.S. 54, 26 L. Ed. 693, where the principle vindicated in Knatchbull
v. Hallett, 13 Ch.Div. 696, byﬁSir George Jessel, M.R., is fully confirmed.
When it sent its own draft as the remittance,it did not operatc as a satis-
faction of its obligation unless the draft should be paid, there being no
agreement to receive the draft as psyment. This would be so in the case of
a common debt. And certainly the rcasons for the same rule are not less
where an agent transmits to his principal his own note or draft to provide
mecans for the satisfoction of a trust obligation on account of funds received
for his principal. The facts show that the draft of the Florida bank was un-
collectible, that the payment of it was forbidden by the receiver, the party
upon whom the right’ of the bank had been devolved. The trust relation be-

tween the plaintiff and the Florida bank was not discharged by such a re-

mittance, and the collection went into the hands of the receiver subject
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to the trust. If the remittance of the draft were to be regarded as provision-
al payment, the result would be that, in case the draft should not be paid,
the parties would be remitted to their former position. In such a case there
would be no sound reason as we think, for holding that the debt had lost its
privileged character by a proceeding of the party owing it, unless the party
to Whop the debt is owing expressly assents to the change of relation between
himself and his agent. The bank could not rid itself of that relation and be-
come the mere debtor of the plaintiff by its own act. The trust was part of
the plaintiff's security. Neither the plaintiff nor the Western German Bank,
in his behalf, ever consented that the Florida bank should cast off the trust
and become the plaintiff's debtor. It would be a most absurd consequence if
a man in the possession, as an égent, of a fund belonging to another, could
convert the fund into his own property by sending his check to the owner, and
then, upon some change in his own circumstances, direct his bank not to pay
it, and so transform himself into a debtor. Of course, if the owner consents
to such a change of relationship between himself and his agent, or where the
circumstances indicate that a credit in account is expected, which is the

same thing, the result is different, because the destination of the fund is
altered by agreement. But here there was no such agreement. The check was
sent for collection and remittance. Satisfactory‘proof should be required
that the owner assented to such change, in view of the consequences which
would ensue. A man might be quite willing to trust another with the collec-
tion of his money when he would be very unwilling to loan it to him. It Would'
seriou§ly impair the facilities for collecting commercial péper if it should‘
be exposed to the hazards of conversion by the agent into whose hands the

proceeds might come."
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In Western German Bank v. Norvell, 69 C,C.A. 330, 134 Fed. 724,
it was held that, "When a bank, known by its officers to be insolvent, cqllects
money for a customer.and mingles the same with its own funds, which to an a-
mount larger than the sum so received go into the hands of its receiver, it is
not essential to the right of the customer to recover from the receiver that
he should be able to trace the identical money into the receiver's hands; but
it is sufficient to show that the sum which went into the receiver's hands was
increased by the amount so collected.®

In Spokane & E. Trust Co. v. United States S.P.Co., (C.C.A. 9th Cir.),
290 Fed. 884, 886, it is said: '"Looking to the questioh whether the
Central Bank ever had title to the Hardware Company's check, sent to it by the
Seattle Bank, we are of the opinion that the writings between the remitting
bank and the collecting bank at Yakima not only fail to disclose consent to any
relationship of debtor and creditor, but affirmatively show that the relation-
ship became one whereby the collecting bank was a trustee of the proceeds col-
lected. We are also of the opinion that the Central Bank, at the time that it
acted in the matter of collection, waé insolvent and not in a position to be-
come a debtor of the Steel Company. The rule as established by the weight of
authority is that where a bank transmits negotiable paper for collection and
returns, the bank which receives the check and undertakes the collection is
the agent of the pringipal, and becomes a trustee of the proceeds for the
owner, and, except where consent is given, the collecting bank cannot avoid
such relationship and create that of mere debtor and creditor. Among many

cases where the rule is clearly stated are: Holder v. Western German Bank, 136

Ped. 90, 68 C.C.A. 554; Continental Nat. Bank v. Weems, 69 Tex. 489, 6 SHi..

802, 5 Am. St. Rep. 85; Nat. Reserve Bank v. Nat.Bank, 172 N.Y.102, 64 N.E.

799; Titlow v. McCormick, 236 Fed. 209, 149 C.C.A. 399."
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The holding in Hoider v. Westorn German Bank, supra, is approved in

Smith v. Township, 80 C.C.A. 145, 150 Fed. 257, 260; Erie R. Co. v. Dial,

72 C.C.A. 183, 140 Fed.689. 691; Ormsby v;iFinney, 281 Fed. 836, 839, and in

other cases. See also Peovle V. Dansville Bank, 39 Hun. 18&; People v.

Merchents Bank, 92 Hun. 159, 36 N.Y. 989.

Several of thesé cases are also authority for the proposition that
the authorization of direction to rcmif by New York exchange does not change
the position of the collecping banlkk from that of trustee to that of debtor.

If the holding in In re City Bank of Dowagiac can be said to be in conflict

with the cases cited,we cannot follow it.

In the instant case the exchange draft was drawn on funds on which
there was a preferred lien which was enforced, thus leaving nsthing with which
to pay said draft.

The decree complained of will be reversed, and a judgment will be
entered in this court in favor of the Federal Reserve Bank of Richmond, Va.,
against J. Gordon Bohannan, Receiver of the Bank of Disputanta, for the sum
of $1,395.95, with interest thereon at six per cent. per annum from January
23, 1922, until payment, and for its costs.

Reversed .

A COPY TESTE

H. Stewart Jones,

-

c. C.
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