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FEDTRAL RESERVE BANK ic4d
CF SAN FRANCISCO X-4283

February 19, 1925.

In re: TFederal Reserve Bank of
Ssn Frsancisco v. Receiver,
Bank of Phoenix.

Walter Wyatt, Esq.,
"General Counsel,
Federal Ressrve Roard,
Washington, D. C.

Dear Mr. Wyatt:

I hend you herewith copy of memorsndum opinion recently
rendersd by the Supsrior Court of Maricopa County, Arizona, in the
matter of a clsim filed by us for preference agsinst the Receiver of
the Bank of Pheonix.

The facts upon which our claim was predicated are briefly
these:

About March 14; 1921, the Federal Reserve Bank of San Fran-
cisco forwarded for collection to the Central Bank of Wickenburg,
Arizons, = cash letter containing various checks drawn on that bank,
including items totaling $2,599.81. The cash letter was received on
March 16 by the Bank of Wickenburg which issued to the Federal Reserve
Bank its drafts in payment. These payments were received by our
Los Ang:les Branch on Msrch 17, 1921. At the time the drafts were
issued, the Contral Benk of Wickenourg hsd on deposit with the Central
Bank of Phoenix, predecessor of the Bank of Phoenix, sufficient funds
with which to pay said drafts. Upon receipt of the drafts, they were
indorsed and forwarded to the Central Bank of Phoenix for collection
anj return. They were received by the Central Bank of Phoenix about
Msrch 19, 1921, stsmped "paid," and charged to the account of the
Central Bsnk of Wickenburg. The Central Bank of Phoenix thereupon
issued in purported payment of the drafts drawn upon it by the Central
Bank of Wickenburg two other drafts in favor of the Reserve Bank, one
drawn on the First National Bank of El Paso, Texas, and the other, upon
the Commonwealth Nationsl Bank of Kansas City, Mo. Upon presentation
the substituted drafts issued by the Central Bank of Phoenix were dis-
honored, the Centrsl Bsmk of Phoenix hsving in the mesntime failed.

Subsequenht to this time, the Central Bank of Phoenix was re-
orgsnized snd the Bank of Phoenix assumed the psyment of &1l outstanding
lisbilities. We attempted to settle the matter with the Receiver of
the Bank of Phoenix out of court but failing to receive any satisfaction,’
filed suit, claiming preference.
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You will note from the memorsndum opinion that Judge Windes
had to do some legsal acrcbatics in order to place himself in 2 posi-
tion tc allow the claim. I must admit that I am a little ashamed of
our successin this matter. W¢ relied chiefly upon the following cases.

Gopdyear Tire & Rubter Cc. v. Hencver State Bank,
204 Pac. 992, A

Hawaiian Pineepple Co. v. Browne, 220 Pac. 1114,

Federal Reserve Bank v. Psters, 123 S. E. 379.

I theught this case might be of interest to you.

Yours very truly,

(signed) A. C. AGNEW

Counsel.
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. IN THZ SUPERIOR COURT OF MARICOPA COUNTY,

STATE CF ARIZONA.

* k ok

THF STATE OF ARIZONA ex rel

W. J. Galbraith, Attorney

General,
: Plaintiff,

vs.

CENTRAL BANX OF PHORNIX, a
corporation; CENTRAL BANK

OF PHOENIX, doing business as
the Bank of Phoenix, a cor-
poration; BANK OF PHOENIX, a
corporaticn; D. N. STAFFORD,
B. C. STAFFORD, GEORGE W.
MICKLE, DONALD DUNBAR, ED. C.
BRADFORD, O. F. ALFORD, %. A,
TOVREA, R. E. SLOAN and E. B,
COLLINGS; as Officers and
Directers of said Corporaticn,

No. 15797.

MEMORANDUM OF OPINION

Defendants.
K %k %k Kk ok

The matter of the applicaticn of the Federsl Reserve Bank of San
Fran_isco for the establishment of its claim as a preference against
the Bank of Phoenix, insolvent, having come before the court on an
sgreed statement of facts and the court feeling that its ruling thereon
is in a measure contrary, cr apperently contrary, to its former ruling
in a similar case, ‘the court feels it should state its reasons for such
ruling.

Formerly, in a somewhat similsr set of facts in the matter of the
application of 8. 0. Lewis for a preferred clsim, wherein a Montana
Bank sent to the Bank of Phoenix a check, presumsbly for payment, and
the Bank of Phoenix in payment. thereof issued its draft on a correspond-

ent bank, which draft was not paid, this court held that the relation
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of debtor and creditor existed betwcen the Montsna Bank 2nd the Bank
of Phoenix sn. that thersfore nc greouni for preference existed.
In the present c=3e a grest deal of ajditicnal, enlightening
ani convincing suthority hns been submitted to the court tc the of-
fect that where one bank ironsmits checks or drafts for collection to
snother bank, thers being no raciprocsl sccounts between the two
banks, =ni the receiving b=mic collects said draft or check and in re-
mitting the collecticn thereof issues a draft cn a correspondent of
. the receiving bank enl transrits it tarough the mail tc the sending

benk. there is thareby craated the relaticn of principal snd agent
)

between the sending sni receiving bsnk. And, of course, when such
o relstionship is created, uader the law 2 preference under all of
the suthorities is allowed. The vitsl quastion in =11 of these cases
is merely the qusstion of whether the relation of debtor and‘creditof
or principal snd agent hes been created.

The only difference that I can ses between the facts in this
case anl the Lewis case is thot in ths Lewis csse = check wes sent to
the Phoenix bsnk, presumsbly for psymant, snd payment was maie by the
issuance of 5 draft sndits trensmissicn to the Mcntana Bank, whereas,
in the present case, a draft upon the Phoenix ba&? was sent by the Fed-
eral Reserve Bank to the Phoenix Gank for collection and return, and
the Phoenix bank, in accordsnce with‘a custom which hzd heretofore ex-
isted bstween the twe banks, made collection by transmitting to the
Federsl Reserve Beonk its draft on its corresponcent bank. Counsel for
petitioner hss attempted to distinguish the two cases upon the theory

thot ir the Lewis casse it was a question of the purchase of a draft,
wheress in this case it was merely the question of trensmitting for
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collzction. I fail to see that there is really sny material iifferenéiii‘
in the two sets of facts, but I do feel that in the light of the case
of Federal Resserve Benk of Richmend vs. Peters, 123 S. E. 379, decided
lasp June, anj the msny suthcrities therein cited and 3iscussed, this
court could not do otherwise than allow the preference.

The Lewis case was decided upen the theory that a Jdraft was pur-
chased, and I think it 1s undcubtedly the law that when one purchases &
draft from a bank, whether he pays therefor in checks or money, a2ni be-
fore the draft is cashed the bank issuing the same becomes insolvent,
the relsticn of debtor and creditor exists between the purchaser of
the draft anj the insolvent bank. If the court c:mmitted error in the
Lewis case, I feel it did sc nct in an enunciation of the law, but in
the assumption thst s fact existed which may* possibly not have existed,
that>is to say, that the Montana bank purchased the draft from the Bank
of Phoenix, I &m not sure but that the court possibly erred in its as-
sumption in view of the fact that the Montans bank simply sent the check
for payment, and the Bank of Phoenix without any solicitation on the
part of the Montana bank simply issued its draft in liew of transmitting
the funds. In any event, I feel that the correct and reasonable rule of
law and the better authcrity a2s has been submitted in this case demends
that a preference be allowed.

For the ressons sbove set forth the petiticn will be allowed and the
receiver ordered to pay the claim therein presented as a preference claim
in due course of administration. In view of the present condition of the
bank, however, no preference claim should be paid at this time until the
funds are available for that specific purpose.

F. R. Windes
JUDGE.
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