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Present : RUGG, C.J. , BRALEY, CBOSBY, PIERCE ,& CARROLL, J J . 

PROBATE COURT, J u r i s d i c t i o n . WILL, I d e n t i t y of corporat ion des ig -
nated as executor. TRUST COMPANY. NATIONAL BANK. EXECUTOR AND 
ADMINISTRATOR. 

Appeal by the p e t i t i o n e r , The Commonwealth-Atlantic National Bank of Boston, 
from a decree, entered in the Probate Court for the county of Middlesex, by 
order of LEG-GAT, J . , dismissing a p e t i t i o n f o r proof of the w i l l of Edward 
E. Parks, l a t e of Belmont, and t&e appointment of the p e t i t i o n e r and the 
widow of the t e s t a t o r as executors; also a r e se rva t i on and repor t by WHITE, J . , 
of a p e t i t i o n by The F i r s t National Bank of Boston for the proof of the wi l l 
of B. Parker Babbidge, l a t e of Salem, and the appointment of the p e t i t i o n e r 
as executor. 

RUGG, C. J . These two cases present the same fundamental ques t ion . 
Each i s a p e t i t i o n , by a na t iona l banking as soc ia t ion possess ing a spec ia l 
permit to act as executor of w i l l s uni er Act of Sept ember 26, 1918, c . 177, 
Sec. 2, 40 U.S. S t s . at Large, 967, amending c. 6, Sec. 11 (k) of the Federal 
Reserve Act of December 33, 1913) 38 U. S. S t s . a t Large, 262, f o r 1he proof 
of a wil l of a deceased res iden t of t h i s Commonwealth and the issuance of 
l e t t e r s testamentary to i t , where in the instrument offered f o r probate as the 
w i l l there was named as executor a then ex is t ing Massachusetts t r u s t company 
which l a t e r than the date of the said instrument became converted in to a 
nat ional bank under the provis ions of Rev. S ts . of U. S. See* 515*+, and 
t he rea f t e r consolidated with another nat ional bank under the char te r of su&t 
other national bank with the approval of the comptroller of the currency, i n t o 
one nat ional banking assoc ia t ion , in conformity with Act of Congress of 
November 7, 1918, c . 209, ^0 U. B. S t s . a t Large, 1043, such consolidated 
nat ional banking as soc ia t ion being the p e t i t i o n e r - In one case t i e na t ional 
bank in to which the t r u s t company was converted was granted a specia l permit 
under the na t iona l bank law to ac t as executor before i t s consol ida t ion with 
the other na t ional bank, and i n the other case i t was n o t . We do not regard 
tha t f ac to r as of s ign i f i cance i n t h i s connection. The ques t ion i s , whether 
such nat ional bank i s e n t i t l e d to the issuance of l e t t e r s testamentary to i t 
as the person named as executor in the w i l l , although the t e s t a t o r named as 
h i s executor a S t a t e t r u s t company, which t h e r e a f t e r became converted in to a 
nat ional bank and s t i l l l a t e r e f fec ted a conso l ida t ion with the p e t i t i o n e r 
under i t s cha r t e r -

A t rust company organized under the laws of t h i s Commonwealth may be 
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appointed executor of a w i l l "under the same circumstances, in the same 
manner and s u b j e c t to the same control by the cou r t having j u r i s d i c t i o n of 
the same as a . l e g a l l y qua l i f i ed ind iv idua l . " G.L, c . 172, Sec . . 52- There 
i s no s t a t u t e of th i s Commonwealth touching the appointment of a nat ional 
bank as executor. By v i r t u e of Act of September 26, 1918, c- 177, .See^ * 2, 
40 U. S. S t s . a t Large, 9&7, amending the Federal Reserve Act of December 23, 
1913, 38 U. S. S t s . a t Large, 262, c . 6, _,:Sec» 11 (k) , as in te rp re ted by F i r s t 
National Bank of Bay City v» Fellows, 244 U. S. 4 l6 , ard S ta te of Missouri v. 
Dure an, 266 U. S. , decided April 28, 1924, the oourts of th i s Common-
wealth are requi red to appoint nat ional banks a s executors upon the ssrae con-
d i t ions as they would appoint t r u s t companies organized under the laws of t h i s 
Commonwealth. Of course we accept , as we are bound to accept , tha t p r i n c i p l e 
i n a l l i t s amplitude and with a l l i t s implicat ions. That p r i n c i p l e does not 
reach to the f a c t s here presented. I t seems to us to have no cont ro l l ing 
e f f e c t on the p r inc ip l e on which the cases 31 bar ought to be decided / 

Express and deta i led provis ion i s made by U- S. Rev- S t s . ;Sec. 5154, 
for the conversion of a State bank in to a na t ional banking a s s o c i a t i o n . There 
has been compliance with a l l provisions of t h a t act . and the issuance of the 
c e r t i f i c a t e to tha t e f f e c t by the comptroller of the currency in each case . 
There i s now no provis ion in our s t a t u t e s , such as formerly ex i s t ed , author-
iz ing a Sta te bank or t r u s t company to become converted into a na t ional bank. 
Our e a r l i e r s t a t u t e s on tha t subjec t were repealed by Pub. S t s . c . 224. That 
i s not a decis ive consideration- We a t t r i b u t e no weight to i t because in 
Caeey v- G a l l i . 94 U'. S. 673, i t was said a t 678 tha t "No a u f i o r i t y from the 
Sta te was necessary to enable the bank so to change i t s organizat ion- The 
option to do t h a t was given by the f o r t y - f o u r t h sec t ion of the Banking Act of 
Congress, 13 S t a t . 112. The power there conferred was ample, and i t s v a l i d i t y 
cannot be doubted. The act is s i l e n t as to any assent or permission by the 
State- I t was as competent fo r Congress to author ize the t ransmutat ion as to 
c rea te such i n s t i t u t i o n s o r i g i n a l l y . " That propos i t ion must be regarded as 
se t t l ed and c o n t r o l l i n g in a l l cases to which i t i s app l icab le . 

I t i s provided by U. S. Rev. S t s . Sefc. - 5154, as amend ed by the Act of 
December 23, 1913, c- b, ge"C-. 8 , 38 U- S. Sts . at Large, 258, 259, tha t upon 
the conversion of the S ta te bank into the na t iona l bank, the l a t t e r "shall 
have the same powers and p r i v i l e g e s , and shall be subject to the same d u t i e s , 
l i a b i l i t i e s , and r e g u l a t i o n s , in a l l r e spec t s , as sha l l have been prescribed 
by the Federal Reserve Act and by the nat ional banking Act fo r associa t ions 
o r ig ina l ly organized as nat ional banking a s soc i a t i ons . " 

The force and e f f e c t of the federa l s t a t u t e s concerning t he conversion 
of a State bank in to a nat ional bank have been adjudged i n several cases . I t 
was held in At lan t i c National Bank v. Har r i s , 118 Mass. 147, an ac t ion of 
contract on a claim running to a Sta te bank which had been converted in to the 
p l a i n t i f f nat ional bank, tha t the completion of the conversion without f u r t h e r 
act ion ca r r i ed to the nat ional bank by operat ion of law the r i $ i t to a l l the 
proper ty , and the assignment and t r ans f e r of a l l personal property and r i g h t s 
of ac t ion and the l i a b i l i t y to pay a l l debts of the S ta te bank. The case of 
Metropolitan National Bank v . Clagge t t , l 4 l U» S. 530, was an ac t ion brought 
on b i l l s issued by a Sta te bank agains t the nat ional bank i n t o which i t had 
been converted, The ac t ion was in the nature of a con t rac t . I t was held at 
the change or conversion did not c lose t h e business of banking by the Sta te 
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i n s t i t u t i o n , "nor des t roy i t s i d e n t i t y or i t s corporate exis tence , "but simply 
resu l ted i n a <D n t inua t ion of the same body with the same o f f i c e r s and s tock-
ho lders , the same proper ty , asse t s and tanking business under a changed j u r i s -
d ic t ion ; that i t remained one and the same bank and went on doing business 
un in te r rup ted ly . " In Michigan Insurance Bank v. Eld red. IU3 U. S, 293> 
act ion was brought on a judgment- With r e fe rence t o the e f f e c t of the con-
vers ion i t was said t h a t the Sta te bank had "become a nat ional bank and i t s 
name had been changed accordingly without a f f e c t i n g i t s i d e n t i t y or i t s r i g h t 
to sue upon obl iga t ions or l i a b i l i t i e s incurred to i t by i t s former name." 

The e f f e c t of fee consol idat ion of t.ro nat ional banks i s s t a t ed in Act 
of Congress of November 7> 1918, c- 209> :Sec- 2, 40 U. S. S t s . a t Large, 
104-3, in these words: "And a l l t he r i g h t s , f r a n c h i s e s , and i n t e r e s t s of t h e . 
said national bank so consolidated in and to every species of property , 
personal and mixed, and choses in ac t ion thereto belonging, s h a l l be deemed 
to be t ransfer red to and v e s t 3d in such nat ional bank in to which i t i s con-
solidated without any deed or other t r a n s f e r , and the said consolidated 
na t ional bank shall hold and enjoy the same and a l l r i g h t s of proper ty , f r a n -
chises , and i n t e r e s t s in t h e same manner and to the same extent a s was held 
and enjoyed by the nat ional bank so consolidated therewi th ." So far as we 
are aware there has been no i n t e r p r e t a t i o n of t h i s s t a t u t e by the Supreme 
Court of the United S ta tes - We do not regard i t necessary fo r the purposes 
of t h i s case to make a c r i t i c a l ana lys i s of the meaning of t h i s s t a t u t e . I t 
may be assumed t h a t i t s purpose was to continue the i d e n t i t y of the old bank 
in the bank in to which i t i s consol idated. See Propr ie tors of Locks & Canals 
v- Boston & Maine Rai l road , 245 Mass. 52, 58, 59 and cases the re co l l ec t ed , 
City National Bank v. Phelps. 97 N. Y. 44, Matter of Ber gdorf , 206 N. Y- 309 > 
Chicago T i t l e & Trust Co - v . Z ins er , 264 111. 31. Chicago T i t l e & Trust Co. v . 
Doyle. 259 111- 4g§, Coffey v . National Bank of S ta te of Missouri , 46 Mo - l 4o . 

The record does not d i s c lo se to what extent the r e spons ib l e management , 
the d i r e c t o r s and execut ive o f f i c e r s of e i the r of the o r ig ina l t r u s t companies 
i s continued in the p e t i t i o n i n g na t ional bank. The c a p i t a l s tock of each 
pe t i t i one r is l a r g e l y i n excess of t h a t of the or ig ina l t r u s t company. In-
ferences of important changes in executive control mi g i t be warranted by t h i s 
f a c t . This circumstance is not regarded 3s dec i s i ve . 

The naming of the t r u s t company as executor in the w i l l was not a th ing 
which, under the terms of the several s t a t u t e s , passed as proper ty or an 
asse t when the t r u s t company was converted in to a na t ional bank or when tha t 
bank was consolidated in to the p e t i t i o n e r . The des igna t ion in a wi l l of 
one as executor does not confer a proper ty r i gh t upon the person so des ig -
nated. However precious may be the mark of confidence bestowed by such nomi-
nat ion , i t does not anount to p roper ty . There i s nothing tangible about i t . 
Nothing ves t s in a person so nominated by the mere execution of t h e w i l l . 
I t can stand on no f i rmer ground than a devise or bequest in the wi l l of a 
l i v i n g person- The wi l l i s ambulatory and may be charged, revoked or canceled 
by t h e maker a t any time during h i s l i f e . Even under the s t r i c t r u l e s of the 
common law as to the d i s q u a l i f i c a t i o n of witnesses on the ground of i n t e r e s t , 
i t was held t h a t an executor who was not a l ega tee misfit be a witness to 
prove the execution of the w i l l and the sani ty of the t e s t a t o r - He only 
became d i squa l i f i ed by accepting the t r u s t and thus rendering himself l i a b l e 
under the s t a t u t e t o the p o s s i b i l i t y of cos ts . Sears v . Dillingham, 12 Mass. 
358, 360. ffyman v. Symmes. 10 Allen, 153* Those decis ions a r e at variance 
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with the idea of a proper ty i n t e r e s t of any nature a r i s ing from a designat ion 
as executor. Persons executing a t r u s t of th i s cha rac te r have been held to 
have no such i n t e r e s t in the emoluments l i k e l y t o flow from t h e i r con-
tinued adminis t ra t ion of the t r u s t as to c o n s t i t u t e them on that ground 
persons "aggrieved" by an order te rminat ing the t r u s t fo r reasons not con-
nacted with t h e i r wrongdoing. Ensign v. Faxon, 224 Mass, 1U5, 150. Hayden 
v . Keown. 232 Mass, 259. 

The s i t u a t i o n i s that a t r u s t company organized under the laws of th i s 
Commonwealth was named 3 s h i s executor by a man in executing h i s wi l l* That 
t r u s t company became converted f i r s t in to a na t iona l bank organized under 
the laws of the United States and then that na t ional bank consolidated into 
another na t ional bank under other laws of #ie United S ta tes . That l a s t bank 
p e t i t i o n s for appointment of executor of t h e w i l l of the man, who in the 
meantime has died* There i s no exp l i c i t provision i n any of the governing 
s t a t u t e s to the p r ec i s e e f f e c t t h a t the converted or consolidated nat ional 
bank sha l l succeed to a l l the p r i v i l ege s and r i g h t s with respect to unproved 
wi l l s which any of i t s predecessors named as executors may have had. Since 
testamentary r i g h t s a re derived from l e g i s l a t i o n , the argument would be 
strong tha t a s t a t u t e of t h a t kind by a l e g i s l a t i v e body of competent j u r i s -
d i c t i on would be e f f e c t i v e . That question i s not presented on t h i s record. 
No such l e g i s l a t i o n e x i s t s in t h i s Commonweal th» There i s no s t a t u t e vhich 
by f ? i r implicat ion covers such a s i t u a t i o n . The t e s t a t o r in h i s w i l l named 
a t r u s t company organized under the laws of t h i s Commonwealth to act as his 
executor* Af te r he is dead a corporation under a d i f f e r e n t name organized 
under the laws of the United Sta tes comes forward aid contends tha t i t i s 
en t i t l ed to appointment as executor because of the nomination of the t e s t a t o r . 
Confessedly i t i s not named in the w i l l . That contention is grounded on the 
propos i t ion that the l a s t corporat ion i s the same in the eye of t h e law as 
the corporation named as executor in the w i l l , though bearing now a d i f -
f e r e n t des ignat ion. For many purposes the new corpora t ion i s the successor 
of the old and continues i t s bus iness i den t i t y -

There a r e fundamental d i s t i n c t i o n s between a t r u s t company organized 
under the laws of t h i s Commonwealth and a na t ional bank organized under the 
ac ts of Congress wi th respec t to being executor . 

They are organized under the laws of d i f f e r e n t j u r i s d i c t i o n s . They owe 
a l leg iance to d i f f e r e n t sove re ign t i e s . They are con t ro l l ed by d i f f e r e n t laws-

Trust companies a r e governed in r e spec t to t h e i r adminis t ra t ion of 
t r u s t s , including what they may do &s executors , by G* L. c. 172, See. 4g 
to 59, both inc lus ive , In reviewing these sec t ions i t m i l be convenient 
to consider executors and t r u s t e e s together, since the same p r inc ip l e s govern 
and in one of the w i l l s here involved the t r u s t company was named as t r u s t e e 
as well as executor» 

A t r u s t company may be appointed executor or t r u s t e e "subject to the 
same control by the court having j u r i s d i c t i o n of the same , as a l e g a l l y 
qua l i f i ed i nd iv idua l . " There i s no s imi lar p rov i s ion in the a c t s of Congress 
on t h i s s u b j e c t . We do not pause to d i scuss whether a nat ional bank once 
appointed executor can be made so sub jec t i n every pa r t i cu l a r* That 
quest ion may sometime requi re d i s cus s ion . 

There are in G. L* c» 172, » 49 to 59> s p e c i f i c l i m i t a t i o n s and 
d e f i n i t e d i r ec t i ons a s to the investment, care and s e c u r i t y of funds so held 
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"by a t r u s t company. There is express provision that i t may invest such funds 
"in the same way, to the same ax ten t , and under the same r e s t r i c t i o n s as an 
individual" in a l i k e pos i t i on . TS*c. 53- These r u l e s a re f a i r l y well s e t -
t led for t h i s Commonwealth- Harvard College v . Amcry, 9 Pick . 446. Kimball 
v . Whitney, 233 Mass. 321, 331. I t i s matter of common knowledge tha t d i f -
f e ren t ru les ex i s t in other j u r i s d i c t i o n s . What r u l e s may be ad opted with r e -
spect to nat ional banks cannot be fo re to ld with ce r t a in ty - Although i t may be 
that , when appointed by our cour ts t o ' t r u s t pos i t i ons , net ional banks may be 
held t.c the same degree of r e s p o n s i b i l i t y as our individual executors , there 
i s now no provis ion on t h i s subjec t in the a c t s of Congress. How f a r the 
j u r i s d i c t i o n of Congress over t h i s subject by f u t u r e enactments maybe held 
to extend i s wholly problemat ica l . 

I t i s provided in .c5—>c5^ that money, proper ty or s e c u r i t i e s received 
by a t rus t company in a t r u s t capacity sha l l be "a special depos i t " ard the 
accounts kept s epa ra t e . "Such funds and the investments or loans thereof 
sha l l be spec i a l l y appropriated to the securi ty and payment of such depos i t s , 
shal l not be mingled with the investments of c a p i t a l stock or other money or 
property belonging to such corporat ion* or be l i a b l e for the debts or o b l i -
gations the reof . " Similar previs ions in Sac.* 6 l , b2, as to investments in 
savings departments of t rus t companies have oeen in terpre ted so as to be a 
genuine protect ion to such spec ia l depos i t s - Commissioner of Banks v . Cos -
mopolitan Trust Co- 24o Mass. 2^4• Commissioner of Banks i n r e Prudent ial 
Trusyb Co • 240 Mass. 478 - I t is provided in Act of December 23, 1913 > c. 6, 
Sac. 11 (k) , 38 U. S. Sts . a t Large, 262, that na t ional banks " sha l l seg-
regate a l l a s s e t s held in any f iduc ia ry capacity from the general a s se t s of 
the bank « . 5"unds - - . held in t r u s t by the bank awaiting investment sha l l 
be carr ied in a s e p a r a t e account and shal l not be used by the bank i n the con-
duct of i t s business unless i t s h a l l f i r s t se t as ide in the t r u s t department 
United States bonds or other s e c u r i t i e s approved by the Federal Reserve Board." 
We do not know how t h i s provis ion may be i n t e r p r e t e d . I t s only s ign i f i cance 
in t h i s connection is t h a t i t i s mate r ia l ly d i f f e r e n t from the governing 
s t a t u t e of t h i s Commonwealth r e s p e c t i n g t rus t companies. 

By G- L. c. 172 Sac. the capital stock of a t r u s t company "with 
the l i a b i l i t y of the b lockholders thereunder sha l l be held as secur i ty for the 
f a i t h f u l performance" of the t r u s t of executor or t rus tee - Similar provis ions 
Sec. 63, for the p ro tec t ion of deposi ts i n savings departments of t r u s t 
cun1j.,3mes have been found to be a genuine secur i ty in case of l i q u i d a t i o n of 
a t r u s t company. Commissioner of Banks in re Prudent ial Trust Co. 244 Mass. 
64. There is no provisi 'em3imilar to t h i s in the f e d e r a l s t a t u t e s . There i s , 
however, a clause in SOG. 11 (k) to the e f f e c t tha t , i n the event of f a i l u r e 
of a bank, "the owners of funds held in t r u s t f o r investment sha l l have a 
l i en on bonds or other s e c u r i t i e s so se t apar t (under the clause l a s t quoted 
from tha t sec t ion as condi t ion for us ing t r u s t funds i n i t s business) in ad-
d i t i o n to t h e i r claim agains t the e s t a t e of t h e bank." 

We do not undertake to determine #1 e ther the s t a t u t e s of t h i s Common-
wealth or t i e f ede ra l s t a t u t e s a f f o r d greater secur i ty in these p a r t i c u l a r s 
to the e s t a t e of a t e s t a t o r and i t s b e n e f i c i a r i e s . The relevancy of t h i s com-
para t ive review of t h e i r several provisions i s that the s t a t u t e s d i f f e r i n es-
s en t i a l aspects one from the o the r . 

The superv is ion of a nat ional bank and i t s per iodic examinations are 
under the general d i r e c t i o n of t h e comptroller of the currency under powers 
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conferred and mandates imposed by Congress . See Rev. S t s . of U, g? Sec. 
5240 as amended by Act of December 23 , 1913, c- 6, Sec. 21, 33 U. ' s / t i t s . 
a t Large, 271* The supervis ion of t r u s t companies i s vested i n the com-
missioner of^banks under G. L, c- 167> Soc. 1 t o 11, both i nc lu s ive . These 
provis ions of the s t a t u t e s in the two j u r i s d i c t i o n s a re divergent in im-
por tant ways -

The l i qu ida t i on of a na t iona l bank in case of fa : lu re under the federa l 
laws i s d i f f e r e n t in mate r i a l p a r t i c u l a r s from that of a t r u s t company under 
the s t a t u t e s of t h i s Commonwealth. Compar9 Rev. Sts - of U. S. S*c. 5234 
to 5242, and ac ts in amendment and in a d d i t i o n , with G- L. c. l b / , 2 2 
to 3b. 

By G. L. c, 192 Soc. 4, when a wi l l has been proved and allowed, "the 
prooate cour t s h a l l i^sue l e t t e r s thereon to the executor named t he r e in . . . . " 
Our law has held with some s t r i c t n e s s tha t the person ac tua l ly named as 
executor i s the one to serve- The prov inc ia l and common law p r a c t i c e of 
making the executor of a deceased executor the executor of the f i r s t t e s t a t o r 
was ear ly changed. Davis, p e t i t i o n e r . 237 Mass. 47 , 49• The only ground on 
which the p e t i t i o n e r in each of these cases can seek proof of the wi l l and 
appointment as executor is tha t i t i s designated in the m i l as executor-
Nomination of a person to act as h i s executor by one making h i s .will imports 
signal t r u s t and confidence in the p a r t i c u l a r person so named. Such .nominations 
with respect to na tu r a l persons as rretter of common knowledge are inser ted 
i n a wi l l because the one executing t h e wi l l reposes spec ia l r e l i a n c e upon 
the individual i n t e g r i t y , s a g a c i t y , capac i ty , good f a i t h , f r i e n d l i n e s s and 
sympathy with t es tamenta ry wishes on the pa r t of the s p e c i f i e d person- A t r u s t 
company or bank, although a corpora t ion , i s not i n t h i s r e spec t u t t e r l y im-
personal . One making h i s wi l l well may be thought to have a p re fe rence be-
tween such i n s t i t u t i o n s as to the one to car ry out h i s tes tamentary d e s i r e s . 
One naming a corporat ion to act 3s executor or t r u s t e e cannot rejLy ' upon 
continuance of the same management - Capital s tock may change hands. Of f i ce r s 
may die or be dismissed and others of widely varying c h a r a c t e r i s t i c s and 
temperaments be s u b s t i t u t e d . Po l i c i e s may be a l t e r e d . Reputat ion may 
f l u c t u a t e - All these and l i k e hazards must be taken by a person who nominates 
a corpora t ion a s h i s executor or t r u s t e e - These f a c t o r s do not c o n s t i t u t e 
a change in the l ega l person , however much they may a f f e c t the a c t u a l 
character of the i n s t i t u t i o n . I t p i s t be recognized, a l s o , tha t s i g n i f i c a n t 
modif icat ions may be wrought by the law governing or a f f e c t i n g a corpora t ion 
without i n t e r r u p t i n g i t s continued i d e n t i t y - P r o p r i e t o r s of Locks & Canals v . 
Boston & Maine Ra i l road , 24$ Mass. 52, 59- The p e t i t i o n e r i n each of the cases 
a t bar fo r most, perhaps fo r a l l , bus iness purposes under t i e a u t h o r i t y of 
decis ions already c i t ed , i s i d e n t i c a l with the t r u s t company of whose property 
and a s se t s i t has become possessed. Nevertheless, i t seems to us t h a t , with 
regard to be ing executor of the w i l l of a person who named the t r u s t company 
organized under the laws of t h i s Commonwealth, the p e t i t i o n e r cannot r i g h t l y 
be t reated as the person so named i n the w i l l . The p e t i t i o n e r i s a na t iona l 
bank and not a t r u s t company. The p e t i t i o n e r in each case i s not the person 
ac tua l ly named as executor in the w i l l . I t possesses powers d i f f e r e n t from 
those possessed by the person so named. I t i s governed by laws un l ike those 
con t ro l l i ng the kind of corpora t ion named i n t h e w i l l . I t is created by 
and the s u b j e c t of a d i f f e r e n t sove re ign ty . The p e t i t i o n e r is not governed 
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by tiie pol icy of t h i s Commonwealtb as t o i t s corporate powers, du t ies and 
r e s p o n s i b i l i t i e s . Those a re and must <Dntinue to be delimited by a l e g i s -
l a t i v e body over which t h i s Commonwealth has no j u r i s d i c t i o n . The duty of 
courts commonly i s to c a r r y out tjtie purposes of t e s t a t o r s as expressed i n 
t h e i r w i l l s . This p r i n c i p l e app l ies to the appointmeit of executors . 

All these cons ide ra t ions lead to the conclusion t h a t the p e t i t i o n e r i s 
not hhe "executor named" wi th in the meaning of those words i n G. L. c . 192, 
Soo. 4, in the instrument o f fe red f o r probate as the l a s t w i l l of each 
decedent 

In The Commonwealth-Atlantic National Bank of Boston, p e t i t i o n e r , the 
decree dismissing fee p e t i t i o n i s a f f i rmed , In The F i r s t National Bank of 
Boston, p e t i t i o n e r , a decree may be entered d ismiss ing the p e t i t i o n . 

So ordered. 

J- W. Worthen & S. C. Rand, (S. B. Ecker with them,) for The Cornnon-
weal th-Atlant ic Nati o ra l Bank of Boston. 

C. L. Fsvinger , fo r The F i r s t National Bank of Boston. 
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