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TheCommonwealth~Atlantic NationslBsnk of
Boston, Petitioner,

The Firsti Nstionsl Benk of Boston,
Petitioner

)
)
) Supreme <udieial Cuurt of
) Massachusetts.

)

Middlesex. Essex. Argued Decewmber 14, 1923. Opinion filed June 1h, 1924.
Present: RUGG, C.J., BRALEY, CROSBY,.PIE?(CE,& CARROLL, JJ.

PROBATE COURT, Jurisdiction. WILL, Identity of corporstion desig-
nated as executor. TRUST COMPANY. NATIONAL BANK. .EXECUTOR AND
ADMINISTRATCR - ’

Appeal by the petitioner, The Commonwesl th-Atlantic Nationsl Bsnk of Boston,
from o decree, entered in the Probate Court for the county of Middlesex, by
order of LEGGAT, J., dismissing o petition for proof of the will of Edwsrd

E. Parks, late of Belmont, ond the sppointment of the petitioner and the

widow of the teststor as exscutors; also o reservation snd report by WHITE, J.,
of s petition by The First Netional Benk of Boston for the proof of the will
of B. Perker DB°Pbbidge, late of Salem, snd the sppointment of the petitioner

as executor.

RUGG, C. J. These two ceses present the some fundsmentsl question.
Each is » petition, by o naticnal banking associstion possessing s specisl
permit to sct as executor of wills umer Act of Septembsr 26, 1918, c. 177,
Sep. 2, 40 U.S. Sts. ot Large, 967, smerding c. 6, See.. 11 (k) of the Federsl
Reserve Act of December 23, 1913, 38 U. S. Sts. at Large, 262, for the proof
of » will of o decessed resident of this Commonwesl th snd the issusnce of
letters testsmentary to it, where in the instrument offered for probate ss the
will there wss nsmed as executor s then existing Msssachusetts trust compsny
which Lster then the date of the ssid instrument becsme converted into s
nstionsl bsnk under the provisions of Rev. Sts. of U. S. 8ee. 5154, and
thereafter comsolidated with snother nstionsl bark under the charter of sud
other nstionsl bank with the spprovsl of the comptroller of the currency, into
one naticnsl banlnng associstion, in conformity with Act of Congress of
November 7, 1918, c. 209, 40 U. 5. Sts. at Large, 1043, such consolidated
nationsl bsnking associstion being the petitionsr. In one csse te nstional
bank into which the trust compsny wss converted wss grented s special permit
under the nstional bsnk law to sct ss executor before its consolidation with
the other nstional bsnk, and in the other csse it wss not. We do not regerd
that factor as of significsnce in this comnection. The question is, whether
such nationsl bank is entitled to the issusnce of letters testsmentary to it
as the person nomed as executor in the will, slthough the testator mnamed as
his executor s State trust compsny, which thereaftbr become converted into »
nationsl benk snd still later effected s consolidation with the petitioner
under its charter.

A trust compsny orgsnized under the laws of this Commonweszlth may be
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appointed executor of & will "under the some circunstsrces, in the sasme
manner snd subject to the same control by the court having jurisdiction of

the ssme s 3.legally qualified individuwsl." G.L. ¢. 172, Sec.. H2- There
is no statute of this Commonwesl th touching the sppointment of » notionsl
benk ss executor. By virtue of Act of September 26, 1918, c. 177, Sec.. 2,

4O U. 5. Sts. st Large, 97, amending the Federsl Reserve Act of December 23,
1613, 38 U. S. Sts. at Large, 262, c. 6, ;Sec. 11 (k), as interpreted by First
Notionsl Bonk of Bay City v. Fellows, il U. S. W16, ard State of Missouri v.
Durcen, 266 U. S. ~, decided April 28, 1924, the murts of this Common-
wealth sre required to oppoint nationsl benks as execators upon the ssme con-
ditions as they would sppoint trust compenies orgsnized under the laws of this
Commonweal th. Of course we sccept, as we sre bourd to accept, that principle
in 811 its smplitude snd with oll its implications. Thet principle does not
resch to the facts here presented. It seems to us to have no ontrolling
effect on the principle on wnich the cas2s st bar ought to be decided -

Express and detsiled provision is made by U. S. Rev. Sts. :Sec. 5154,
for the conversion of 2 Stote bank into 2 nationsl bonking sssocistion. There
has been complisnce with 21l provisions of that oct.and the issusnce of the
certificate to that effect by the comptroller of the currency in esach case.
There is now no provision in our ststutes, such as formerly existed, suthor-
izing o Stote benlk or trust compsny to become comwerted into 2 nationsl bank.
Qur eorlier stotutes on that subject were repesled by Pub. Sts. c. 224. That
is not 2 decisive cnsideration. Ws sttribute no weight to it becsuse in
Cassy v. Golli, 94 U. S. 673, it wos said ot 678 that "No suthority from the
Stste was necessary to ensble the bank so to change its orgsnization. The
option to do that was given by the forty-fourth section of the Borking Act of
Congress, 13 Stat. 112. The power tlere conferred was smple, end its validity
connot be doubted. The act is silent as to any ossent or rermission by the
State. It was as competent for Congress to suthorize the transmutation as to
creste such institutions originslly." That proposition must be regsrded as
settled and controlling in 51l cases to which it is spplicsble.

It is provided by U. S. Rev. Sts. See.. 5154, as osmerded by the Act of
December 23, 1913, c. G, see. &, 38 U. S. Sts. at Lerge, 258, 259, that upon
the conversion of the State bank into the nationsl bsnk, the latter "shall
have the some powers cnd privileges, a=nd shsll be subject to the same duties,
lisbilities, ond regulations, in all respects, 5s shsll hsve been prescribed
by the Federsl Reserve Act snd by the nationsl banking Act for sssocistions
originslly orgsnized as nationsl bonking sssocistions.”

The force and effect of the federsl statutes concerning the comversion
of 5 State bank into » nationsl bank have been ad judged in seversl cases. It
was held in Atlentic Notional Benk v. Harris, 118 Msss. 147, an action of
centract on a cleim running to s State bank which had been converted into the
plaintiff nationsl bank, thst the completion of the conversion without further
sction carried to the nationsl bank by operstion of law the right to all the
property, ond the sssignment ard tronsfer of sll personsl property and rights
of sction and the lisbility to pay sll debts of the State bank. The case of
Metropolitson Nationsl Bank v. Claggett, 141 U, S. 530, was an action brought
on bills issued by o State benk sgoinst the nationsl bank into which it had
been converted. The sction was in the msture of » contract. It was held that
the change or conversion did not close the business of banking by the State
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institution, "nor destroy its identity or its corporste existence, but simply
resuited in 8 ontinustion of the same body with the ssme officers and stock-
holders, the seme property, sssets and tenking business under a chonged juris-
diction; thet it remeined one sand the ssme bank snd went on doing business
uninterruptedly." In Michigsn Insursnce Bsnlkt v. Eldred, 143 U. S. 293,
action was brought on s Jjudgment. With reference to the effect of the con-
version it was ss2id that the State bank had "become s nstionsl bank and its
name had been chenged accordingly without affecting its identity or its right
to sue upon cbligstions or lisbilities incurred to it by its former nsme."

The effect of the consolidstion of two nastionsl bsnks is stated in Act
of Congress of November 7, 1918, c. 209, Seec. 2, 40 U. S. Sts. at Large,
1043, in thess words: "And =11 the rights, fronchises, sand interests of the.
said nationsl bsnk so consolidsted in ond to every species of property,
personsl and mixed, snd choses in sction thereto belonging, shsll be deemed
to be tronsferred to and vastad in such nstionel bsrk into which it is con-
solidated without sny deed or other tronsfer, sarnd the ssid consolidoted
nationsl bank shail hold end enjoy the some snd sll rights of property, fran-
chises, and interests in the sane monner and to the ssme sxtent ss was held
and enjoyed by the notionsl bsink so consolidsted tharewith." So far as we
are aware there hss been no interpretation of this stastute by the Supreme
Court of the United Stetes. We do not regsrd it necessery for the purposes
of this cese to make o criticsl anslysis of the mesning of this statute. It
ray be sssumed thst its purpose wss tc continue the identity of the old bank
in the berk into which it is consolidst2d. See Proprietors of Locks & Cansls
v. Boston & lisine Railrosd, 245 Msss. 52, 58, 59 and csses there collected,
City Notionsl Bonk v. Phelps, 97 N. Y. 44, Matter of Bergdorf, 206 N. Y. 309,
Chicago Title & Trust Co. v. Zinser, 264 I11. 31, Chicago Title & Trust Co. v.
Doyle, 259 I11l. 489, Coffey v. Notionsl Bsnk of State of Missouri, 46 Mo. 1L0.

The record does not disclose to what extent the responsible menagement,
the directors and executive officers of either of the originsl trust companies
is continued in the petitioning nstional benk. The capitsl stock of each
petitioner is largely in excess of that of the originsl trust compsny. In-
ferences of important changes in executive control might be werrasnted by this
fsact. This circumstance is not regsrded ss decisive.

The naming of the trust company ss exeartor in the will wss not s thing
which, under the terms of the seversl s tatutes, psssed as property or an
asset when the trust company was comverted into » nationsl bank or when that
benk was consolidated intc the petitioner. The designation in s will of
one ss executor does noct confer o property right upon the person so desig-
nated. However precious may be the merk of confidence btestowed by such nomi-
nation, it does not amount to property. There is nothing tangible sbout it.
Nothing vests in o person so nominsted by the mere execution of the will.

It con stend on no firmer ground than s devise or bequest in the will of »
living person. The will is smbulatory and mey be charged, revoked or canceled
by the msker st eny time during his life. Even under the strict rules of the
common lsw ss to the disquslification of witnesses on the ground of interest,
it was held that an executor who was not s legatee might be 2 witness to
prove the execution of the will and the ssnity of the teststor. He only
become disquslified by sccepting the truwst snd thus rendering himself 1isble
under the statute to the possibility of costs. Sesrs v. Dillinghsm, 12 Msss.
358, 360. Wymen v. Syumes, 10 Allen, 153. Those decisions ere st varisnce
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with the ides of 5 property interest of any nature srising from s designation
as executor. Persons executing s trust of this charscter hsve been held to
have no such interest in the emoluments likely to fliow from their con-

timied administration of the trust ss to constitute them on -that ground
persons "aggrisved" by an order terminating the trust for ressons not con-
nected with their wrongdoing. Ensign v. Faxon, 224 Msss. 145, 150. Hayden
v. Keown, 232 Mass. 259. :

The situstion is that o trust compsny or gonized under the lows of this
Commonwealth was nwmed os his executor by s wan in executing his will. That
trust company become converted first into s nationsl baonk orgenized under
the laws of the United Stotes and then that nationsl bsrk consolidsted into
enother nationsl bank under other laws of the United Stotes. That 1ost bank
petitions for sppointment of executor of the will of the man, who in the
mesntime has died. There is no explicit provision in any of the & verning
statutes to the precise effect that the converted or consolidsted nationsl
benk shsll succeed to 51l the privileges snd rights with respect to unproved
wills which sny of its predecessors nsmed 55 executors moy have had. Since
testomentary rights sre derived from legislation, the argument would be
strong that o statute of that kind by 2 legislative body of competent juris-
diction would be effective. That question is not rresented on this record.
No such legislation exists in this Comnonwesl th. There is no statute which
by feir implication covers such s situstion. The teststor in his will named
3 trust company orgonized under the laws of this Commonweslth to act ss his
exeartor. After he is dead o corporation under s different nsme orgenized
under the lsws of the United Ststes comes forwsrd =md contends that it is
entitled to sppointment ss executor becewe of the nomingtion of the testator.
Confessedly it is not nzmed in the will. Thst ontention is grounded on the
proposition that the last corporstion is the ssme in the eye of the law zs
the corporation nsmed ss executor in the will, though besring now s dif-
ferent designation. TFor meny purposes the new corpcrastion is the successor
of the 0ld end continues its tusiness identity.

There sre fundsmental distinctions betwesen 2 trust company orgsnized
under the laws of this Commonweslth end o nstional bank orgonized under the
acts of Congress with respect to being executor.

They sre orgenized under the laswsof different jurisdictions. They owe
sllegisnce to different sovereignties. They sre c ontrolled by different lows.
Trust compsnies sre governsd in respect to their sdministration of

trusts, including what they may do »s axecutors, by G. L. c. 172, $sa. U9

to 59, Poth inclusive. In reviewing these sections it will be convenient

to consider executors and trustees together, since the ssme principles govern
and in one of the wills here involved the trust compsny wss nsmed ss trustee
s well as executor.

A trust compsny msy be sppdéinted executor or trustee M"subject to the
ssme control by the court having jurisdiction of the same, ss s legally
qualified individusl." There is no similar provision in the acts of Congress
on this subject. We do rnot peuse to discuss whether s nstionsl bank once
appointed executor con be mede so subject in every particular. Thst
question may sometime require discussion.

There asre in G. L. c. 172, ggal+ 49 to 59, specific limitations =nd
definite directions as to the investment, csre a=nd security of funds so held
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by o trust compony. There is express provision that it may invest such funds
"in the ssme wsy, to the szme 2xtent, nd under the ssme restrictions as an
irdividusl"™ in 2 like rosition. 'Ssc. 53. These rules ere fairly well set-
tled for this Comronweslth. Harverg College v. Amecry, 9 Pick. 446. Kimbsll
v. Whitnev, 233 Mass. 321, 331. It is motter of common knowledge that dif-
ferent rules exist in other jurisdictions. What rules msy be sdoptedwith re-
spect to national bLanks cennot be feretold with certsinty. Although it msy be
th.at, when gppointed by our courts to'trust positions, netionsl bsnks may be
held teo the some degree of responsibility as our individusl executars, there
is now no provision on this subjzct in the acts of Congress. How far the
Jurisdiction of Congress over this subject by futwe enactments may be held
to extend is wholly protlemstical.

It is provided in gsp.. 5% that money, property or securities received
by 2 trust compeny in s trust cspacity sholl be "s spscisl deposit" ard the
accounts kept separate. "Such furds snd the investments or losns thereof
shall be specislly appropristed tc the security end pasyment of such deposits,
sholl not be mingled with the investments of cepitsl stock or other money or
property belonging to such corporation; or be lisble for the debts or obli-
gations thereof." Similar provisions in gae, - 61, 62, s to investments in
savings depsrtments of trust compsnies have veen interpreted so ss to be a
genuine protection to such specisl deposits. Commissioner of Banks v. Cos -
mopoliten Trwt Co. 24O Mass. 254. Commissioner of Penks inre Prudentisl
Trust _Co. 240 Mess. 478. It is provided in Act of December 23, 1913, c. 6,
Sec. 11 (k), 38 U. S. Sts. st Lsrge, 262, that nationsl banks "shsll seg-
.régote all assets held in sny fiduciary capacity from the gerersl sssets of
the bark « . . Funds . . . held in trust by the bonk swsiting investment shsll
be carried in o sepsrate account ond shsll not te used by the bank in the con-
duct of its bwiness unless it shsll first set aside in the trust department
United Stotes bonds or other securities spproved by the Federsl Reserve Bosrd."
We do not know how this provision may be interypreted. Its only significance
in this connection is that it is msterislly different from the governing
statute of this Commonweslth respecting trust ccmpsnies.

By G. L. c. 172 555, 55, the cepital stock of 5 trust company Mwith
the 1isbility of the s tockholders tlereunder shall be held as security fa the
-3 thful performence" of the trust of executor o trustee. Similer provisions
Ss5. 63, for the protection of deposits in savings depsrtments of trust
cunpaiunes have been found to be o genuine security in cese of liquidstion of
5 trust compeny. Commissioner of Bsnks in re Prudentisl Trust Co. 24l Mass.
64. There is no pi‘ovisi’c'fnSLmilar to this in the federsl statutes. There is,
however, a cleuse in guq. 11 (k) to the effect that, in the event of failure
of a bank, "the ovners ot funds held in trwt for investment shall have s
lien on bonds or other securities so set spart (under the cleouse last quoted
from that section as condition for using trust furds in its business) in ad-
dition to their clsim agoinst the estate of the bank."

We do not undertske to determine vhether the statutes of this Common-
wealth or the federsl statutes afford grester security in these perticulars
to the estste of 3 testater snd its berneficisries. The relevancy of this com-
parative review of their seversl provisions is that the statutes differ in es-
sentisl aspects one from the other.

The supervision of » nationsl bank and its periodic exsminstions are
under the general direction of the comptrolier of the currency under powers
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conferred snd msndotes imposed by Congress. See Rav. Sts. of Y. 5., , Sec.
5240 ss srended by Act of December 23, 1913, c. 6, Sec. 21, 38 U.’'S. Sts.
st Lerge, 271. The supervision of trust compsniss is vested in the com-
missioner of bsnks under G. L. c. 167, Ssz, 1 to 11, both inclusive. These
provisions of the ststutes in the two jurisdictions sre divergent in im-
portsnt ways.

The liquidsotion of 3 nationsl bank in case of f3° lure under the federsl
lews is different in materisl psrticulars from thst of & trust comrbany under
the statutes of this Commonweslth. Compars Rev. Sts. of U. S. Seg. 5234
to Hh242, and scts ir smendment end in sddition, with G. L. c. lo7, Sae. 22
to 3b.

By G. L. c. 192 saz. U4, when s will has been proved snd sllowed, "the
probste court shall i:isue lstters thereon to the executor nsmed therein. ..."
Our lsw has held with soxe strictness that the person sctuslly nomed ss
executor is the one to serve. The provincisl snd comron law practice of
meking the executor of o decessed executor the executor of the first teststor
wss early changed. Davis, petitioner, 237 Mess. 47, 49. The only ground on
which the petitioner in ssch of these csses con seek proof of the will and
sppointment ss executor is thet it is designoted in the will ss executor-
Nominstion of s person to sct ss his executor by one meking his will imports
signel trust ond confidence in the psrticulsr person so nsned. Such meminotions
with respect o nstursl persons ss metter of common knowledge are inserted
in 5 will becsuse the one executing the will reposes specisl relisnce upon
the individusl integrity, ssgscity, cspacity, good fsith, friendliness ond
sympathy with testomentery wishes on the part of the spacified person. A trust
compeny or bank, slthough e corporstion, is not in this respect utterly im-
personal. One moking his will well may be thought to hsve s preference be-
tween such institutions os to the one to carry out his testsmentsry desires.
One naming 2 corporstion to act ss ezecutor or trustes c2nnot rely - upon
continusnce of the ssme msnagemert. Cspitsl stock may chenge hsnds. Officers
mey die or be dismissed and others of widely varyirg charscteristics and
tempersments be substituted. Policies may be al tered. Reputation moy
fluctuate. All these and like hazords must be tsken by s person who nominstes
@ corroration as his executor or trustee. These fsctors do not constitute
a chenge in the legal person, however much they may affect the a~tual
character of the institution. It must be recognized, slso, that significant
modificotions mey be wrought by the lsw governing or sffecting a corporstion
without interrupting its continued identity. Propristors of Locks & Csnsls v.
Boston & Moine Roilrosd, 245 lsss. 52, 59. The petitioner in each of the cases
at bar for most, perhsps for sll, business purposes under fhe suthority of
decisions alresdy cited, is identicsl with the trust company of whose property
and assets it hos become possessed. Nevertheless, it seems to us that, with
regsrd to being executor of the will of s person who nemed the trust company
orgonized under the lsws of this Commonweslth, the petitioner cannot rightly
be trested os the person so named in the will. The petitioner is » national
bank and not 2 trust compsny. The petitioner in each csse is not the person
actuslly nomed as executor in the will. It possesses powsrs different from
those possessed by the person so nemed. It is governed by laws unlike those
controlling the kind of corparation named in the will. It is cresated by
and the subject of s different sovereignty. The pestitioner is not governed
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by the policy of this Commonweslth as tc its corporzte powers, duties and
responsibi lities. Those are and must ®ntinue to be delimited by s legis-
lative body over which this Commonwesl+th hss no Jjurisdiction. The duty of
courts commonly is to carry out the purposes of testaotors ss expressed in
their wills. This principle spplies to the sppointment of executors.

All these considerations lead to the conclusion tlst the petitioner is
not the "executor nemed" within the mesning of those words in G. L. c. 192,
See. 4, in the instrument offered for probate ss the last will of each
c¢ecedent.

In The Commonwesl ta-Atlantic Notionsl Bank of Boston, petitioner, the
decree dismissing the petition is affirmed. In The First Notionsl Bank of
Boston, petitioner, s decres msy be entered dismissing the petition.

S ordered.

J. W. Worthen & S. C. Rend, (S. B. Ecker with them,) for The Common-
weal th-Atlantic Naotional Bank of Bostorn.
C. L. Fsvinger, for The First National Bank of Eoston.
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