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Supreme Court
of Rhode Island

Herbert L. Carpenter, Atty. Gen. :
V. 3 M. P. No. U417

Agquidneck National Bank :

CPINION

SWEETLAND, C. J. The above erntitled proceeding is an
information in the nature of quo warranto, prosecuted by the
Attorney General for and in behalf of the State. Therein the
Court is informed that the defendant although prohibited by
the laws of this state has beeh and is, by usurpation, exercising
the powers of an executor, and also has been and is acting as
trustee, and in other fiduciary capacities. The informant prays
that judgment be entered against the defendant excluding and
ousting it from the further exercise of such powers.

In its plea the defendant admits that it is acting as
executor and as trustee as alleged in the information; but sets
up that it is not acting in contravention of the laws of this
state; because such laws authorize and permit the exercise of
similar powers by trust companies organized in the state, which
trust companies compete wits naticnal banks located in the state.
For support of its plea the defendant relies upon the provisions

of the Federal Reserve Act of Decamber 23, 1913, Section II,
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sub-section k, as amended September 26, 1918, conferring upon
the Federal Reserve Zoard authority "To grant by special per-
mit to nationél banks applying therefor, when not in contraven-
tion of State or local law, the right to act as trustee, execu-
tor, administrator, registrar of stocks and bonds, guardian of
estates, assignee, receiver, committee of estates of lunatics,
cr in any other fiduciary capacity in which State banks, trust
companies, or other corporatioans which come into competition
with national banks are permitted to act under ths laws of the
State in which the national bank is located. Vhenever the

laws of such State authorize or permit the exercise of any or
all of the foregoing powsrs by State banks, trust companies, orx

other corporations which compete with rnaticnzl banks, the grant-
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to and the exercise of such powers by national banks shall
not be deemed to be in contravention cf Stats or local law with-
in the meaning of this Act."

The defendant shows that in conformity with the Federal Re-
serve Act as amended it has been granted by the Federal Reserve
Board the right tc act, under the rules of the board, as trustes,
execuéor, administrator or in any other fiduciary capacity in
which trust companies which come into competition with it are per-
mitted to act under the lauws of the State of Raode Island.

By the provisions of the statutes of this state, now Chap-

ter 271, General Laws 1923, a trust company, established in
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accordance with our laws and which has conformed to the regu-
lations therein prescribed, is empowered, among other things,
to accept and execute all trusts committed to it by any per-
son, corporation or court of this state, or of the United States,
and to accept and execute the office of executor, administra-
tor, guardian of the estate and other offices, in the chapter
named, having similar fiduciary character, Any court of pro-
bate in this state is empowered in its discretion to appoint
such a trust company to either of said offices of trust. The
power to act in such fiduciary capacity is not conferred by
our law upon a state bank, saviggs bank, or any other corporation
in this state; and probate courts are without jurisdiction under
our statutes to appoint any corporation except such a trust com-
pany to the offices of executor, administrator, guardian or the
like.

When & national bank has the permission of the Federal Re-
serve épard, Congress has conferred upon such bank authority to
act in a fiduciary capacity, and the autiority to so act becomes
a part of the corporate powers of the bank. Without question
a2 national bank can exercise such corporate powers in this
state when their exercise is not in contravention of our do-
mestic law, Certain of the corporate powers which Congress has
thus conferred .upon national banks relate to trusts which
arise in connection with offices requiring for their exercise the
appointment of a probate court. Save as such trusts we see no

reason to question that a national'bank may exercise in this state
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its corporate powers of a fiduciary nature which it has aequired

in conformity with the act of Congress.

In Aquidneck National Bank v. Jemnings , 44 R. I. U35, the
defendant here, in an attempt to place itself on a parity with
the trust companies of the state, sought by mandarmus to compel
the state treasurer to accept from it United Stetes bonds in a
certain amount, to be held by the treasurer as security for the
performance by the defendant of its duties in & fiduciary ca-
pacity. The Federal Reserve Act providss that when thé laws of
a state requirs that a trust company of such state shall dsposit -
securities for the protection of trusts held by that company,
national banks in such state shall be required to make similar
deposit of securities for ths protection cof private and court
trusts held by them in their fiduciary capacity. In that
petition for meandamus, without passing upen the corporate powers
of this defendant bank to act as a trustee in this state, the
court denied the petition. The denial was principally upon the
ground that, withcut the sanction of the general assembly, noth-
ing in the Federal Reserve Jct can be regarded as régulating or
extending the duties of the treasurer as one of the general of-

ficers of the state, and that Congress can noi zive

<t

he national

banks in the state the right to demand that the general ireasurer
shall perform for their benefit the same duties which, under our

law, he performs for trust companies in this state.

In Agquidneck Bank v. Jennings, supra, we have held that
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a2 national bank can not be admitted to an apparent standing
of equality with trust companies. We can not say, however,
tha£ the exercise in this state by the defendant bank of its
power to éct in a fiduciary capacity is in contravention of our
state law, save as to the execution of those trusts which arise

in probate proceedings. In Aquidneck National Dank v. Jennings,

supra, we declared that"the devolution of the estates of de-
cedents, the control of the property of infants and lunatics,

the jurisdiction of our probate courts, and the legal regulation
of the trusts which arise in the administration of probate law

are matters which pertain exclusively to the powers of a state
over its domestic affairs. Uader the stete law no corporation
other than a trust company, organized under the Rhode Island
statute, may be appointed executor, administrator or guardian

by our probate court or may accept and execute the duties of

such office" * * * W 1In the absence of the express sanction of
the generél assembly the appointment of a national bank to execute
the trusts which arise in probate proceedings, or the attempted
execution of such trusts by a national bank, would be in contra-
vention of our state law." In the case before us now, where

the matter is directly pertiment to the issues, we are still of
the same opinion. In conformity with its conclusion often stated,

the Supreme.Court of the United States declared in Tilt v. Kelsey,

207 U. S. 43, that "in respect to the settlement of the succession

to property on death the states of the union are sovereign." Yonley
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v. lavender, 88 U. S. 276; United States v. Fox, 94 U. S. 315.

In the Federal Reserve Act when first enacted it was provided
that the Federal Reserve Doard may grant national banks the right
to act as trustees, executors, administrators, guardians, etc.,

“when not in contravention of state or local law." This provision

still remains. In People v. Brady, 271 III.1C0. the court held

that authority given by the Federal Reserve Board to a national
bank to act as trustee or the personal reprresentative of a de-
cedent was in contravention of the law of Illinois. In First Na-

tional Bank v. Union Trust Co., 24l U. S. 416, the Supreme Court ap-

peared to recognize the authority of the court of last resort of a
state to construe the statutes of such state and to determine
whether such authorization did contravene the local law. Apparently
to meet this situatiorn, in the interest of nationzl banks, Congress
in 1918 amended the Federal Reserve Act by passing the extraordinary
amendment which became the last sentence of that portion of the act
quoted above as follows: "Whenever the laws of such State authorize
or permit the exercise of any or all of the foregoing powers by
State banks, trust companies, or other corporations which compete
with national banks, the granting to and the exercise of such
powers by national banks shall not be deemed to be in contravention
of state or local law within the meaning of this act." Our statu-
tory provisions regulating the jurisdiction of probate courts in

the issuing of letters testamentary and of administration, and in
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appointing
/guardians are not of doubtful interpretation. It is the
practice of the Federal Supreme Courtlto acont the construction
placed upon a2 state statute by the court of last resort of that
state. Ve felt confident that the United States Supreme Court
would not hold as valid and constitutional the amendment of
1918, which assumed arbitrarily to place a 1egislative‘00n3truc—
tion upon statutes of a state, regardless of their positive terms,

or the construction placed upon them by the supreme court of

such state. In Aquidneck National Bank v. Jennings, supra, we

said that "we do not admit the power of Congress to control this
court in the construction of the state laws of Rhode Island."
It appears that we were not justified in our confidence as to
the position which the supreme court would take in the matter.

In the recent case of State of Missouri v. Duncan, opinion rendered

April 28, 1924, the United States Supreme Court of Missouri, 257 S.W.
784, the Supreme Court of Missouri, in a carefully considered opin-
ion, held that under the probate law of that state a national bank
having a:permit from the Federal Reserve Board could not be ap-
pointed and act as executor, and that the exercise of such fi-
duciary functions is "in contravention of the law of Missouri, the
legislative policy and the express statute." The court further

held in relation to the amendment of 1918, that: "It cannot be
contended that €ongress by this amendment took away from the

courts of a state the right to interpret its own statutes and to
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determine this particular question." Upon review in the United
States Supreme Court it was held, in a majority opinion, that
notwithstanding the precvisions of the probate law of Missouri
a national bank having a permit from the Federal Reserve Doard
may act as an executor if state trust companies competing with
it have. that power, and that "the state can not lay hold of
its general control of administration to deprive national
banks of their power to compete that Congress is authorized to
sustain." From the majority opinion Mr, Justice Sutherland
and Mr. Justice McReynolds dissented. The vigorous opinion of
Mr. Justice Sutherland, based upon the former decisions of
the Supreme Court, and the just relation which exists under the
constitution between the powers of Congress and those of the
state aﬁthorities in matters of local concern, appears to us
to be eminently sound and convincing. In conclusion he says,
"The probate courts of a state have only such powers as the
state legislature gives them. They are wholly beyond the juris-
diction of Congress, and it does not seem to me to be within
the competéncy of that body, on any pretext, to compel such
courts to appoint as’executor or administrator one whom the
state law has declared shall not be appointed. The particular
invasion here sanctioned may not be of great m@ment; but it is
a precedent, which, if carried to the logical extreme, would go
far towards reducing the States of the Union to the status of
mere geographical subdivisioﬁs. The case is one, to use the

phrase of Mr. Justice Brewer in Fairbank v. United States, 181
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U. S. 283, 291-2, for the application of the maxim obsta prin-

cipiis, not de minimia non curst lex."

The final determiration of the constitutional validity of
congressional action is in the Federal Supreme Court. The matter
presented here is in all respects identical with that before
the Supreme Court of Missouri.and the United States Supreme

Court in the cases we have just considered. In the case before

us we are constrained to be governed by the majority opinion in

State of Missouri v. Duncan, supra. Therefore our determina-

tion is that the defendant should not be ousted from the further
exercise of the power alleged in the information.

Judgment is entered for the defendant.
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