
X-3932 

IN THE UNITED STATES CIRCUIT COURT 
OF APPEALS 
FIFTH CIRCUIT. 
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No. Ulbg. 

— 0 — O-̂ O—O—O — 0— 

D. S. SOWELL, 

Plaintiff in Error, 

versus 

FEDERAL RESERVE BAM OF DALIAS, TEXAS, 

Defendent in Error. 

—0—O—O—0—O— 

Error to the District Court of the United States for the 

Northern District of Texas. 

—0*0—0—0—0— 

J. D. Williamson for Plaintiff in Error. 

E. B. Stroud, Jr., Tom Scurry and Joseph Manson 

McCormick, (Etheridge, McCormick & Bromberg, Charles C. Huff, 

and E. B. Stroud, Jr., on the brief), for Defendant in Error. 

""*Q— 0— O— O— O"* 

Before WALKER and BRYAN, Circuit Judges, and GRUBB, 

District Judge. 

GRUBB, District Judge: 

This is a writ of error from a 

judgment for the defendant in error (plaintiff in the District 

Court) against the plaintiff in error (defendant in that Court) 

for the amount of a promissory note and interest, executed by 

the defendant, made payable to the National Bank of Cleburne, 
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and by it endorsed to the plaintiff, and pledged as collateral security 

for an indebtedness in excess of the amount of the note. The Rational 

Bank of Cleburne became insolvent and failed to pay its indebtedness to 

the plaintiff, which proceeded to collect the note* Three'objections to 

the recovery were offered in the District Court, and are here insisted 

upon. 

(1) The defendant questioned the jurisdiction of the District 

Court upon the ground that the plaintiff was an assignee of the note sued 

on and his assignee could not h&ve sued the maker upon it in a federal 

court• 

(2) Because the plaintiff, as a holder of the note, negligently 

failed to present it at the place of payment named in it, and negligently 

failed to notify the maker of its dishonor• 

( 3 ) Because the District Court refused to stay the suit until 

it could be determined whether the other collateral, which the plaintiff 

held to secure the indebtedness of the National Bank of Cleburne, was suf-

ficient to pay the indebtedness. 

1, Jurisdiction of the District Court was conceded unless pre-

vented by reason of the operation of the "assignee clause" of Section 24 

of the Judical Code* It was also conceded that the case was one arising 

under a law of the United States (American Trust & Bank Company vs. 

Federal Reserve Bank of Atlanta, 2 5 6 U. S., 350), and that the federal 

courts would have been without jurisdiction in a suit between the original 

parties to the note. Jurisdiction depended upon whether the assignee clause 

aPPlied to a case in which the ground of federal jurisdiction was that the 

case was one arising under a law of the United States. The plaintiff contends 
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and the District Court held that the assignee clause only applied to cas-

es in which federal jurisdiction was acquired by the character of the 

parties, and not to cases in which it depended upon the character of the 

subject matter. The assignee clause appeared in the Judiciary Act of 

1789 and has remained in substantially like form in all subsequent acts. 

In the Act of 17S9, federal jurisdiction was conferred only as a result 

of the character of the parties. The United states, aliens and citizens 

of different states alone could sue in the federal courts by its term. 

Jurisdiction was not given in cases arising under a law of the United 

States, except for a brief period, under the Act of February 13th, 1801; 

until the passage of the Act of March 3rd, 1875J until that date the as-

signee clause could not therefore have applied to suits arising under the 

laws of the United States. The courts further limited its application to 

cases in which aliens and citizens o'f different states were parties, by 

eliminating from its scope suits in which the United States were a party. 

U. S. vs. Green, 26 Fed. Cases, 33> 15258. Before the Act of March 

3rd, 1875, jurisdiction was denied federal corporations, unless their 

charters expressly authorized them to sue in the federal courts. When 

such power was expressly conferred, the courts held the assignee clause in-

applicable; the suit being one arising under the laws of the United States. 

Commercial National Bank vs. Simmons, 6 Fed. Cases, 226, No. J,Qb2; Bank of 

U, S. vs. Planters Bank of Georgia, 9 '"heat. 9^4. When general jurisdic-

tion was given the federal courts by the Act of March 3rd, 1875> over suits 

arising under laws of the United States, the necessity for express charter 

authorization to sue in the federal courts was removed, and the assignee 

clause became inapplicable to the general ground of jurisdiction, as it had 

been held to be in cases in which jurisdiction was conferred by special 
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charter* In the Act of 1887, as corrected by the Act of 1888, the posi-

tion of the assignee clause shows the intention of congress to have been 

to limit its application to cases in which jurisdiction was acquired be-

cause of the character ol the parties* It came immediately after them, 

and before the grant of jurisdiction because the case arose under a law of 

the United States. The change of the position of the clause in the Judi-

cial Code is not significant of a change in meaning, in view of Section 

295 of the Judicial Code, The case of Wyman vs. Wallace, 201 U* 3. 230, 

is at least persuasive * In that case the assignee clause would have pre-

vented jurisdiction from attaching because of diverse citizenship. It was 

sustained by the Supreme Court upon the idea that the case was one arising 

under a law of the United States; the Act of June 30th, 18?6, conferring 

jurisdiction on the federal courts in cases, in which the individual lia-

bility of a stockholder of a national bank was sought to be enforced, (as 

was the case in that case) in addition to a recovery on a note. It is 

true that the Act of Congress conferred jurisdiction of such a proceeding 

in terms on the federal courts but if the assignee clause had been held to 

aPPly to suits arising under the laws of the United States, it would have 

operated to defeat the jurisdiction so acquired, for the plaintiff claimed 

by an assignment and his assignor could not have resorted to the federal 

courts* The Supreme Court, in effect, held that it did not do so, because 

jurisdiction was acquired, not because of diverse citizenship, but because 

the case was a suit arising under the laws of the United States; the as-

signee clause applying to the former, but not to the latter ground of juris-

diction. 

2. The note sued on contained a provision that the maker waived 
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protest, notice thereof and diligence in collecting. This provision was 

in the body of the note, over the signature of the maker. Section 82 of 

Art. 6001a B„ S., Texas, provides that "presentment for payment is dis-

pensed with x x x x (3 ) by waiver of presentment, express or applied." 

Section III of the same Article provides that "A waiver of protest, 

whether in case of a foreign bill of exchange or other negotiable instru-

ment, is deemed to be a waiver not only of a formal protest but also of 

presentment and notice of dishonor." Section 109 of the same Article pro-

vides that "Notice of dishonor may be waived either before the time of 

giving notice has arrived or after the omission to give due notice, and 

the waiver may be express or implied," Section 110 provides that where the 

waiver is embodied in the instrument itself, it binds all parties. In view 

of the waiver of presentment and notice of non-payment and diligence in 

collecting, which the defendant signed as maker of the note, we find it un-

necessary to determine what, if any, duties as to presentment and notice 

of dishonor, rested.upon the plaintiff under the Texas Negotiable Instru-

ment Act. 

3- Defendant's contention that the suit should have been stayed 

until defendant had exhausted its other collateral is untenable in reason 

and unsupported by authorities. The doctrine of marshalling assets ap-

plies only to the case of a junior lien holder, who seeks to compel a sen-

ior lien holder to exhaust security, which the senior has, and which the 

junior has not access to; and only in cases of a common debtor to two cre-

ditors for the protection of the junior creditor. It does not require a 

bona fide holder of negotiable paper, pledged as collateral to an indebted-

ness, to proceed first against other collateral, because of equities alleged 
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to exist between the original parties to the pledged paper. The obliga-

tion of the maker, as to the bona fide holder, is to pay certainly at a 

fixed time. Payment at the fixed time ray be vital to the holder of the 

paper, especially when it is a bank. The rights of the obligors, on the 

other collateral, could be determined only in a proceeding to which they 

were all made parties. Such a determination would involve interminable de 

lay and hopeless confusion. Bo such condition to the payment of the note 

at maturity entered into the obligation of the maker; and to inject it 

would be to greatly impair the negotiability of commercial paper, the val-

ue of which depends upon the assurance of prompt payment at maturity re-

gardless of equities between the original parties. The authorities are op 

posed to such an application of the doctrine of marshalling the assets. 

Haas vs. Ee-zik of Commerce, 60 N. W. 85; Citizens State Bank vs. Iddings 

84 N. Y. 78; Dallemand vs. Bank, 5^ HI. App. 600;. Third National Bank vs 

Harrison, 10 Fed. 2 U 3 , 

We find no error in the record and the judgment of the District 

Court is 

AFFIRMED. 

(ORIGINAL FILED DECEMBER 6th, 1923) 
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