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FEDERAL RESERVE BANK 
OF SAN FRANCISCO 

. May 21, 1923. 

In r e : Promissory Notes Sheared, by 
Mortgages - C a l i f o r n i a -
Recent L e g i s l a t i o n . 

Walter Wyatt , Esq.., 
General Counsel 
Federal Reserve Board, 
Washington, D. C» 

Dear Mr. Wyatt: 

Reference i s made to "Msmorandum of A u t h o r i t i e s in r e 
N e g o t i a b i l i t y of Promissory Notes secured by Mortgages" prepared 
by me under da t e January 20, 1922. Copies of t h i s memorandum were 
forwarded by t h i s bank to the Federal Reserve Board. I unders tand 
t h a t mimeograph copies were prepared by the Board and d i s t r i b u t e d 
to a l l of the Federa l Reserve Banks. 

In the memorandum r e f e r r e d t o (pages 12 - 19) a t t e n t i o n 
i s c a l l e d t-o the f a c t t h a t the cour t s of C a l i f o r n i a had adopted the 
extreme p o s i t i o n - o f h o l d i n g t h a t when a. no te i s secured by a con-
temporaneous mortgage, whether on r e a l or personal p r o p e r t y , both 
ins t ruments having been executed as p a r t of one t r a n s a c t i o n and 
having come i n t o t h e posses s ion of one wi th knowledge of the mor t -
gage s e c u r i t y , such promissory n o t e , whether nego t i ab l e i n form or 
n o t , i s non -nego t i ab l e in f a c t . This r u l e has been adhered to in 
C a l i f o r n i a in r e l a t i o n to promissory no te s s ince the e a r l y case 
of Meyer v s . Weber, 133 Cal . 6 g l . 

R e a l i z i n g tha s e r i ous d isadvantages a r i s i n g by reason 
of t h i s s i t u a t i o n , I was requested by the o f f i c e r s of t h i s bank 
to a t t empt to ob ta in some remedial l e g i s l a t i o n a t the s e s s i o n of 
the C a l i f o r n i a L e g i s l a t u r e j u s t ad jou rned . A f t e r c o n f e r r i n g with 
the l e g i s l a t i v e committee of the C a l i f o r n i a Bankers A s s o c i a t i o n , 
and wi th the support of t h a t a s s o c i a t i o n , I caused t o be i n t r o -
duced a t the r e c e n t s e s s ion of our L e g i s l a t u r e a b i l l amending s e c -
t i o n 3265 of the C i v i l Cole of t h i s S t a t e . The amendment i s under 
scored on the copy of the b i l l t r an smi t t ed he rewi th . I am glad, 
to say t h a t t h i s b i l l was passed by both houses of the L e g i s l a t u r e 
and was s igned by the Governor on May 31 1923• I t becomes 
e f f e c t i v e August l g , 1923* 
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I t of course remains to be seen what e f f e c t the cou r t s of 
t h i s S t a t s w i l l give to the added p r o v i s i o n . Sec t ion 726, C. C. P . 
which p rov ides t h a t only one a c t i o n may be brought to enforce an 
indebtedness secured by mortgage and t h a t such a c t i o n mast be by way 
of forec losure- , was no t changed. The ho lde r of a. promissory no te 
secured by a mortgage cannot , in t h i s S t a t e , d i s r e g a r d the mortgage 
s e c u r i t y and b r i n g a c t i o n upon the no te as though i t were unsecured 
"unless the mortgaged p r o p e r t y h a s , without f a u l t on the p a r t of the 
mortgagee, become e n t i r e l y v a l u e l e s s . I t i s p o s s i b l e , t h e r e f o r e , 
tha t the cou r t s w i l l ho ld t h a t s ince the h o l d e r of the mortgage note 
mast come i n t o a cour t of equ i ty and f o r e c l o s e under the mortgage, 
he i s bound by such terms of the mortgage as secure e q u i t i e s between 
himsel f and the mortgagor . In view of the c l e a r i n t e n t i o n of the 
L e g i s l a t u r e , as expressed in the r e c e n t l y enacted s t a t u t e , however, 
I do not see how t h i s conclus ion can reasonably be r eached . 

Not long ago, we had some correspondence with the Federal 
Reserve Bank of Boston r e l a t i v e to the r e f u s a l of t h a t bank to p u r -
chase c e r t a i n paper o r i g i n a t i n g in C a l i f o r n i a and secured by mort-
gages executed in t h i s s t a t e on c a t t l e . The Federal Reserve Bank 
of Boston s t a t e d t h a t t h e i r reason f o r r e f u s i n g to take the paper 
was t h a t under the memorandum prepared by m-j and i n t h e i r p o s s e s s i o n , 
i t c l e a r l y appeared t h a t such paper was non-negot iab le and t h e r e f o r e 
i n e l i g i b l e . In order t h a t the banks may be advised of t h i s r e c e n t 
change in the Ca l i fo rn ia , law, I suggest t h a t copies of the b i l l be 
forwarded to the va r ious Federal r e s e r v e banks with such comments as 
you may deem appropr i a t e* 

Yours very t r u l y , 

(Signed) Alber t C. Agnew 

Counsel. 
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AMENDED IN ASSEMBLY MARCH 27, 1923. 

ASSEMBLY BILL 

X - 3 7 2 3 - a 

NO. 233 

INTRODUCED BY MR. SPENCE, 

January 25, 1923" 

Refer red to Committee on J u d i c i a r y . 

An ac t t o (amend s e c t i o n three thousand two hundred s i x t y - f i v e of the 
Civ i l Code, r e l a t i n g t o nego t i ab le i n s t r u m e n t s . ) 

The people of the S t a t e of C a l i f o r n i a do enact as f o l l o w s : 

(Sec t ion 1 . Sec t ion th ree thousand two hundred s i x t y - f i v e of 
tha C i v i l Code i s hereby amended to read as f o l l ows : 

3265. A nego t i ab l e promissory note wi th in the meaning of t h i s 
t i t l e i s an uncond i t iona l promise in w r i t i n g made by one person to 
ano the r , s igned by the maker, engaging t o pay on demand, or a t a 
f i x e d or de terminable f u t u r e t ime, a sum c e r t a i n in money to order 
or to b e a r e r but the n e g o t i a b i l i t y of a promissory no te otherwise 
nego t i ab le in form, secured b.v a mortgage or deed of t r u s t upon r e a l 
or pe r sona l p rope r ty s h a l l not be a f f e c t e d or abr idged by reason of 
a s ta tement t h e r e i n t h a t i t i s so secured , nor by reason of the f a c t 
t h a t sa id inst rument is so secured nor by any cond i t i ons contained in 
the mortgage or deed of t r u s t s ecu r ing the same. Where a no te i s 
drawn to the maker 's own order i t i s no t complete u n t i l indorsed 
by him.) 

Passed by both houses of the Assembly and signed by thd Governor 
May 3, 1923* E f f e c t i v e August I S , 1923-
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