
FEDERAL RESERVE BOARD 

WASHINGTON 

X-364o 

February 21, 1923 

CONFIDENTIAL. 

Subject: Notary Fees on Items Protested. 

Dear Sir: 

The Faderal Reserve Board in its circular lettar of 
June 4, 1919 (X-1563) has heretofore called to the attention of 
the Federal Reserve Banks the impropriety of an agreement between 
a bank and a notary public, whereby the notary in consideration of 
his employment by the bank assigtlS to ~he bank his notary fees. 
The Board stated its opinion that it would b8 well eithdr to employ 
notaries not cor.nected with the bank or to parmi·c. a notary who is in 
the emp:Py of tha bank in another capacity to retain the fees for 
his own.·nse as part of his compensation for general. services. 

·· There is enclosed herewith for your furthar information 
in this co.nnection a copy of the opinion of the court in a recent 
case on this subject, decided by the Supreme Court of Illinois, in 
which it is held that a notary's agree!Ilt3nt with a bank to receive 
less than the statutory fees for protesting paper is illegal and 
void and that notwithstanding such an agreement tha notary may 
subsequently recover from the bank the balance of the f eas due 
him. 

(Enclosure) 

By order of the Federal Reserve Board. 

Wm. W. Roxton, 
Secretary. 

TO GOVERNORS OF ALL FEDERAL RESERVE BANKS. 
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X-3640a 

PITSCH V. CONTINENTAL & COJVIMERCI.AL N.ATION.AL BANK OF CHICAGO. 

137 N .. E. 19S. 

Appeal from Appellat0 Court, First District, on Appaal from Circuit 
Court, Cook County; Jesse Holdom, Judge, 

Action by Otto L. Pitsch against th~ Continental & Conrrnercial National 
Bank of Chicago~ From a judgmant of the Appellat;:; Court affirming a 
decree of th3 c·,rcuit Court dismissing plaintiff's bill, he appy.<iJ..lS. 
Judgment of th..1 .AppellatG Court and dacraa of the circuit court' ra
versad, and causa rernand<>d. 

John w. Ellis and Albert E. Beath, both of Chicago (John A. Bloomings
ton and William F. Struckmann, both of Chicago, of counsel), for appel
lant. 

Mayer, Meyer, Austrian & Platt, of Chicago (.,:~braham rv:eyer, and Davis F. 
Rosenthal, both of Chicae;;o, of counsel) , for o.ppalbe. 

DillilN, J. The AJ,.;pellate Court for th..., First District affirmed. a decr~e 
of the circuit court of Cook County which dismissed for want of aqui ty 
a bill_.filad by Otto L. Pitsch against tha Continantal & Commercial Na
tional Bank of Chicago for an accounting. The JUdgmont of affirmance was 
enter3d on March ·r, 1922 1 at the JVT..arch term of the Appellate Court, and 
on March 24 the court upon pati tion of the appellant, certified that the 
cause involved questions of law of such importance on account of prin• 
cipal and collateral interests involvad that it should be passed upon 
by the Supreme Court, and at th3 same tirre ordered that an appeal be al
lowed on condition that the appallant fila an appeal bond within 10 
days. An appaal bond was not filed within 10 days, but on .April 17, 
1922, still in tha March tarm of tha .Appellate Court, but 24 days 
after the ord<3r allo;ving the appeal, a motion by the appellant for 
leave to fila an appeal bond instant;.;r was allow<>d, and an appeal 
bond in accordance with th;.; order of the court was prasented, approved, 
and filed. Tha appallee did not move to dismiss the appeal, but in 
the brief filad ·argued that this court had no jurisdiction of the ap
peal, for the reason that th~ appeal bond should hav0 been filed within 
20 days after the granting of the appeal, that the court was without 
power to approve the appeal. bond on April 17, 1922, and that its order 
purporting to do so was a nullity. Disregarciing tha question whather 
an objection to the court's jurisdiction of the appeal can be raised in 
this manner when the objection does not go to jurisdiction of the sub
ject-matter, section 92 of the Practice Act (Hurd's Rev. St. 1921, c. 
110) provides that appeals shall be prayed for and allowed at the term 
at which the Judgment, order, or dl3cree is rendered, and that the 
appellant shall file a bond within such time, not less than 20 days, 
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as tha court "hall fix. The appellea ~ontends that tha time limitad 
for the filing of the appeal bond having been fixad at 10 days, the ap
pellant was raquirad to file an appaal bond at farthest within the 20 
days mentioned in the statute, and that an order extending the time 
for filing a bond could be m~de only before the expiration of 
the 20 days. The case of Hill v. City of Chicago, 218 Ill. 178, 
75 N. E. 766, is cited in support of the l.ast proposition. In 
that case an ordar allowirtg an appeal at th·.:l February term of 
the county court fixed the time for filing tha bond at 30 days 
from the date of the order, February 28. The time expired on 
March 30, after the expiration of tha Febr·uary t0rm. No bond 
was filed within the time, but on 1~rch 31 a bond was approved by 
the Judge and filed with the clerk, and it was held that the 
court was without powar to ext.;;nd the time, and the right of appeal 
was lost by failure to comply with the condition. In. this case 
the term at which the decrea was entered and at which the stat
ute authorized an appeal to be allowad was still continuing. The 
court had not lost jurisdiction of the cause, and the order 
approving the filing of the appeal bond and permitting it to 
be filed was in effect an ext.:.msion of the time for filing the 
bond, which was within the power of the court, and this court has 
jurisdiction of the appeal. 

The appellant was a notary public, who was employed from 
October 1, 1911, to December 31, 1913, by the appellee in pro
testing commercial paper for the appellee and its correspondents, 
and during that pariod devoted his time exc~.usively to such 
services. Previous to entering the appellaets service a writ
ten contract was axacuted b0tween the appellant and the appal
lee, by which the appellant agreed to act as a notary in the mat
ter of protesting commercial paper Whenever required by the ap
pall ee, for which servicos the appellee agreed to pay him 122 
par cent of all protest fees receiveu by it on comrrercial paper 
protested at its bank, whether protested by th~ appellant or 
some other notary. 'During all the tirre from October l, 1911, 
to December 31, 1918, the appellee delivered to tha appellant 
and another notary public, who received the same compensation, 
all such checks, notes, drafts, and bills of axchange as re
quirad protest, and they made protest of such instruxrants • This 
work required all the time of the appellant and was done on 
the premises of the appellee, which furnishod to the appel-
lant desk room, records. stationery, telephone service, and 
everything used in his notarial work except his official seal. 
The appellee collected all the fees for notarial services ren
dered. Twice a month during the appellant's service th.;; ap
pellee had a settlement with the appellant, and paid tq him 
12~ per cent. of the fees .which it had collected, retaining 
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B7i per cent. The bill was fil;:;d on Feb!'uary 10 1 1919. The 
defendant set up the statute of limitations as a defense to all 
moneys received prior to February 10, 1914, and as to the 
residue answered that on the 29th day of July, 1913, and on 
the 15th day and the last business day of each succeeding 
month thereafter up to and including December 31, 1918, the 
appellant executed and delivered to the appellee a series of 
instruments in writing, all to the same effect and identical 
in words and figures except dates, whereby the appellant 
on such dates forever raleased and discharged the appellee 
from all claims up to the date of execution and delivery, 
and assigned to the appellee all sums due on the date of 
the execution and d.a.dvery of such instruments for fees earned 
as notary up to those respective datas. The following is 
a copy of one of such instruments: 

"Recaived from Continental and Commercial National 
Bank of Chicago, on the resp.)ctive date's below indicated, 
the sums due me in full paymJnt and satisfaction for all 
services render;:;d by me for said bank and all claims I rr.ay 
have or ever had against it up to and including such datesj 
and in consideration of the ~greement by said bank to 
continue me in its employ at the same compensation for the 
next succeeding half month, to perform like services as 
those heretofore parformed by me, and for other good and 
valuable considdrations, I her0by release and discharge 
said batik from all claims and ~emands of avery ,kind or 
nature which I had or might have against it up to and 
including said dates, and I hereby assign, transf8r and 
set over to said bank all sums of money now dua or owing 
to me from said bank for fees earned, as a notary public 
in the half month preceding the respective dates set op
posite my name. 

l9ll 
July 29- ~- L. Pitsch. (Seal.) 
Aug. 15· Q. L. Pitsch. (Seal.) 
Aug. 28. o. L. Pitsch. (Saal.) 
Sapt. 15. o. L. Pitsch. (Seal.) 
Sept. 30· o. L. Pitsch. (Saal.) 
Oct. 15. o. L. Pitsch. (Seal.) 
0 ct. 31. o. L. Pitsch. (Seal.) 
Nov. 15· b. L. Pitsch. (Seal.) 
Nov. 30· o. L. Pitsch. (Seal.) 
Dec. 15· o. t. Pitsch. (Seal.) 
Dec. 31. . . . . (Saal.) 

A separate instrument appears for each of the years from 
1914 to 1913, inclusive, each bearing 24 signatures and 24 dates, 
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being tha 15th and last days in each month. The appellee relies 
upon these instrumants as an accord and s;.1,tisfaction batwe,m the 
parties on th3 date of each instrument for the notarial fees 
claimed in the bill. 

The claim of the appellant is for money had and received 
to his use by the appellee for notarial services rendered by the 
appellant·. It is based upon this statutory right to the fees. 
The defense is not payment, but an accord and satisfaction, 

· whereby the defendant twice each month during the five-year 
period within the statute of limitations accepted payment of 
one fourth of the ~nount of his fees which the appellee had 
collected in satisfaction of tha full amount. (Tha proportion 
of the fees earned is really one-fourth instead of one-eighth, 
because in addition to one-eighth of his O'Nn f·aes he also 
received an amount equal to ona-ei#lth of what th; other not-
ary earned.) In connection with the receipt for the money 
paid .each t i~ was included a rolease and dis charge of all 
claims against the appellee to the date of signing and an 
assignment of all sums due from the appallee for fees·earned as 
a notary public in the half month preceding such date. The mere 
receipt by the appellant of a part of the mone;'l which the 
appellee had collected for his servicJs and held for him 
was no consideration for the release of all claims against 
the appellee and the assignment to it of all sums due from 
it for fees earned as a notary public in the preceding half 
month. The instrument, thercfora, recited as the consideration 
for the release and assignment tha agreement by the appellee 
to continue the appellant in its employ at tha sar.ae compen
sation for the next succeeding half month to perform like 
services as those theretofore performed and for other consid
erations. No other consideration appears than the appellee's 
agreement to continue. the appellant in its employ to perform 
like services as theretofora perform;:;d for the same compen
sation; that is, 12~ per cent. of the legal fees and tho con
veniences and service theretofore furnished him. The answer 
of the appellant to this defense is that the transaction was 
an agreement with a public officer for the performance of 
official sarvices, tha compansation for which was fixed by 
tha agreement at a rate lower than the statutory rate, Which 
is contrary to public :policy, and will not be enforced. 

A notary.public is a public officer recognized by the 
commercial law of the world, Pierca v. Indseth, 106 U. S. 
546, 1 Sup. Ct. 418, r:.7 L. Ed. 254. The fees of his offico are 
fixed by statute. Hurd's Stat. c. 53, Sec. 28. Tha appellant's 
employment by the appellee was for the rendering of official 
services, and ha rendered no other services. Tha amount to 
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which he was ent i tl2d for such services was fixed by statute, 
and the amount collected for those services was received by the 
appellee. This amount balonged to the appellant, yet the 
appellae retained the greatar part of the mo~ey for itself. 

The proposition that a contract whereb:1 a public officer 
whose compensation is fix..:d by statute agrees to accept for 
his official services something different from that provided 
by statute is contrary to public policy and void seP.ms to be well 
supported by authority as well as justified. in principle. Gilman v. 
D. V. R. Co., 40 Iowa, 200; Bodenhofer v. Hogan, 142 Iowa, 321, 
120 N. w. 659s 134 Am.. St. Rep .. 413, 19 Ann. Cas. 1073; Gallaher v. 
City of Lincoln, 63 Neb. 339, SS N. \7. 505; Abbott v. Hayes County, 
78 Neb. 729, lll N. \7. 780; Ohio Natl• Dank v. Hopkins, 3 App .. D~ C. 
146. The compensation of a public offir.ial for the performance 
of his official duties is not a matter for traffic or trade, for 
bargaining or for favoritism. Every person for whom such services 
are rendered is entitled. to receive them at the same price. 
Official morality and public policy alike prohibit·the under
mining of the public service by permitting officers to make mer
chandise of their official s~rvices. The appellee has not con
tested this proposition, but insists that it is not involved in 
tha case. It bases its defense upon the proposition that fees or 
salary which have been earned may be assigned, or the officer may 
waive his claim to them or estop himself from claiming them. The 
appellant admits that an officer may assign fees which have been 
earned, but insists that this proposition is not involved in the 
case. The question of first importance to be determined, there
fore, is the effect of the written instruments executed semi
monthly by the appellant during the time of his employment by 
the bank. On their face each is a receipt and a release of the 
appellee from all claims and an assignment to the appellee of 
all sums of money due from the appellee for fees earned as notary 
public in the half month preceding the particular date •• The 
consideration of the release and assignment is stated to be the 
agreement of the appellee to continue the appellant in its employ 
at the same compensation for the next succeeding half month to 
perform like services as those theretofore performed, and for 
other good and valuable considerations. There is no doubt about 
the compensation of the appellant. At the time each one of 
the instruments was signed he received one-eighth of all the 
protest fees received by the appellee on all commercial paper 
protested at the bank. That was his agreeQ compensation during 
allthe time he was in the appellee's employ. The appellee 
regarded him only as an employee, to whom a salary fixed at 
a percentage of his legal fees was paid, and to whom a plac~ 
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of work was assigned, supplies and telephone service were fur
nished, and a bonus was paid as to other employees. For the 
value of these things it is proper that he should account as a part 
of his compensation, but the whole matter of fixing his compensa
tion for official services by private contract when it had already 
been fixed by law was contrary to public policy and the contract 
was therefore void~ It may be true, as appellee'~ counsel 
state, that the appellant received the full consideration for 
Which he contracted - all he bargained for - but the policy of 
the law forbids the appellant and.the appellee to bargain about 
this subject-matter. It is not a case of several promises or 
a promise to cio several thin~s in which the lawful can be separated 
from the unlawful, but the Whole contract is unlawful. The sole 
consideration for the release ~d assignment was the illegal con
tract to continue the appellant's employment at the same compensa
tion, and that contract was illegal in toto and void. The appellant 
could not insist upon its performru1ce, ~d was not bound by it. 

The appellant's ,suit is not based upon this contract. He 
makes no claim under it, and it is not es~ential to or any part of 
his case. His claim is for money received by the appellee to his 
use. His services were rendered at the request of the appellee, 
which collected from its correspondents the amount of his fees, and 
it is for these fees hd sues. The appellee claims that if the 
semimonthly releases and assignments were illegal the partias are 
in pari delicto, and the law will not aid either, but will leave 
them where it finds them. The doctrine does not apply to this 
case, for the test for detar.mining whether or not the objection 
that tha plaintiff and defendant were in par~ delicto can be 
sustained is by considering whether the plaintiff can make out 
his case otherwise than through the medium and by the aid of the 
illegal transactions to which he was himself a party. ~room's 
Legal Maxim~, 567; Ohio Natl. ~arik v. Hopkins, supra. 

It is argued that the appellee gave the appellant the commercial 
paper to protest only because of the contract; that the fees collect
ed, after paying to the appellant his proportion, became a part of 
the assets of the appellee, were credited to its profit and loss 
account, and formed a basis for declaring dividends; that thase 
things wOUld not have occurred but for the contract, and that they 
constitute an estoppel against the appellant, whose acquiescence in 
the semimonthly settlements were relied and acted upon by the bank. 
There was no estoppel. The contract was illegal, and could not 
become legal by long continuance or by acquiescence or by frequent 

~ renewal. The violation of public policy did not cease to be a 
violation because of its frequent occurrence. Not only was the 
contract of the appellant illegal, but the appellee rmew it was 
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illegal, and in spite of such knowledge ranewed it twice a mor.th 
for several yaars·. 

Counsel for the appelJ,ant say that the appellant assigned to 
the appellee the fees 3.nd salary he had ea!'neC. in the prier time 
he had been employed by the appellee and the appeLLee re-employed 
him in reliance upon this assignment. Why was such care takan to 
give the appellant's employment this form .... a new employment every 
two weeks? That is not the usual method of employment in· the 
service of banks. The appellant was employad every two weeks 
at the same compensation, which was not the compensation fixed 
by law. The fact that he accepted avery two weeks an amount 
which was less than the amount due him and without consideration 
other than another contract of employment, void because based upon 
the same illegal consideration, could not estop him from claiming 
the ramainder of the amount due. · 

The semi-rr.onthly settlen:ents bat·.ovedn the parties did not 
amount to a waiver by appellant or an estoppel against him, for 
the receipt of a part of the amount due him is not a satisfaction 
of the whole debt unless made and received upon a new and lawful 
consideration. 

The judgment of the Appellate Court and the decree of the 
circuit court will be reversed, and the cause remanded. 

Reverse,$1 and remanded. 
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