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f e d e r a l R E S E R V E B O A R D 

W A S H I N G T O N 

To a l l Fede ra l Reserve Agents: 

The p r o h i b i t i o n s of Sec t ion 8 of t h e Clayton Act which 

r e l a t e t o i n t e r l o c k i n g "bank d i r e c t o r a t e s go i n t o e f f e c t on Octo-

ber 15, 1916. These p r o h i b i t i o n s r e l a t e to banks organized or 

opera t ing under the laws of the United S t a t e s , and, t h e r e f o r e , 

apply to S t a t e banks or t r u s t companies which are members of the 

Fede ra l Reserve System as we l l as t o n a t i o n a l banks. For con-

venience, t h e r e f o r e , banks "organized or ope ra t ing under t h e laws 

of the United S t a t e s " w i l l be r e f e r r e d to as "member banks . " 

ANALYSIS OF SECTION 8 OF THE ACT 

As o r i g i n a l l y enac ted , Section' 8 of t h e Clayton Act p ro-

v i d e s , i n subs tance -

(a) That no person s h a l l . b e a d i r e c t o r , o f f i c e r or 

employee of a member bank having r e sources aggrega t ing more 

than $5,000,000 and a t the same time a d i r e c t o r , o f f i c e r , or 

employee of any o the r member bank; 

(b) That no p r i v a t e banker or person who i s a d i r e c t o r 

of a non-member bank having re sources aggrega t ing more than 

$5,000,000 s h a l l be e l i g i b l e t o se rve a t t h e same t ime as a 

d i r e c t o r i n any member bank; 

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



1376 

707-
- 2 -

(c) That no member bank in a c i t y of more than 200,000 

i n h a b i t a n t s s h a l l havs as a d i r e c t o r or o the r o f f i c e r or 

employee any p r i v a t e banker or any d i r e c t o r or o the r o f f i c e r 

or employee of any o ther bank or t r u s t company l o c a t e d in the 

same p l a c e . 

EXCEPTIONS. 

The p rov i s ions of Sect ion 8: 

(1) Do not apply t o mutual savings banks not having 

a c a p i t a l s tock r ep resen ted by s h a r e s . 

(2) Do not p r o h i b i t a person from being a t t he same 

time (a) a Class "A" d i r e c t o r of a Fede ra l r e s e r v e bank and 

a l s o an o f f i c e r or d i r e c t o r , or both an o f f i c e r and a d i r e c t o r , 

in one member bank; (b) an o f f i c e r , d i r e c t o r or employee of 

one member bank and one o the r bank or t r u s t company, whether 

a member bank or non-member bank,where the e n t i r e c a p i t a l 

s tock of one i s owned by the s tockho lde r s of the o t h e r . 

THE KERN AMENDMENT 

By an Act of Congress, approved May 15, l $ l 6 , Sec t ion 8 

was amended by the a d d i t i o n of a f u r t h e r p rov i so r ead ing as fo l lows : 

"Nothing in t h i s Act s h a l l p r o h i b i t any o f f i c e r , 
d i r e c t o r , or employee of any member bank, or Class 11 A" 
d i r e c t o r of a Fede ra l r e se rve bank, who s h a l l f i r s t p ro -
cure the consent of the Fede ra l Reserve Board * * * * * 
from being an o f f i c e r , d i r e c t o r , or employee of no t more 
than two o ther banks * * * * * if such o the r bank * * * * 
i s not in s u b s t a n t i a l compet i t ion wi th such member b&nk." 
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The duty imposed upon the Fede ra l Reserve Board i n pa s s ing 

upon any a p p l i c a t i o n nads under a u t h o r i t y of t h i s amendment i s t o d e t e r -

mine Whether or not the two banks i n ques t ion (or e i t h e r of them) are 

i n s u b s t a n t i a l compet i t ion wi th the member bank. If both &re non-member 

banks the act does not r equ i r e t h a t they s h a l l no t be i n s u b s t a n t i a l 

compet i t ion wi th each o t h e r . 

In reach ing a conclus ion on t h i s p o i n t , i t w i l l be necessary , 

f o r the Board t o c a l l upon the Federa l Reserve Agent, as i t s l o c a l r e p - , 

r e s e n t a t i v e , t o make i n v e s t i g a t i o n of the fac l s i n each case , t o r e p o r t 

t he same t o the Board and t o give t h e Board t h e b e n e f i t of h i s recom-

mendation whether the consent app l i ed f o r s h a l l be gran ted or r e f u s e d . 

I t i s , t h e r e f o r e , necessary to c a l l t o the a t t e n t i o n of the Fede ra l 

r e s e r v e agents some of the f a c t o r s which must be cons idered i n d e t e r -

mining t h e ques t ion of whether or not the banks involved- are in sub-

s t a n t i a l compet i t ion . 

PURPOSES OF THE ACT AND THE AMENDMENT. 

The s i g n i f i c a n c e of the language " s u b s t a n t i a l compet i t ion" . 

can no t be f u l l y understood without cons ide r ing the purpose of the 

o r i g i n a l ac t as wel l as t h a t of the amendment. 

As o u t l i n e d by the J u d i c i a r y Committee, in r e p o r t i n g the 

o r i g i n a l b i l l t o the House, t he purpose of Sec t ion 8, of the o r i g i n a l . 

Clayton Act was• -

"to prevent as f a r as possible, c o n t r o l of g r e a t ag-
g r e g a t i o n s of money and c a p i t a l through the medium of 
common d i r e c t o r s between banks and banking a s s o c i a -
t i o n s , the ob jec t being t o prevent t h e ' c o n c e n t r a t i o n 
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of money or i t s d i s t r i b u t i o n through a system of i n t e r -
locking d i r e c t o r a t e s . 

I t w i l l "be observed t h a t the Act does not under take to 

prevent i n t e r l o c k i n g d i r e c t o r a t e s of banks loca ted i n smal l c i t i e s 

and having smal l aggregate r e s o u r c e s . I t a p p l i e s i n terms t o t h e 

q u a l i f i c a t i o n of d i r e c t o r s , o f f i c e r s and employees of banks (a) i n 

c i t i e s of more than 200,000 i n h a b i t a n t s c r (b) having resources ag-

g r e g a t i n g more than $5,000,000. 

While the g e n e r a l purpose of tho Act, as i n d i c a t e d by i t s 

t i t l e , v/a.s Ho'supplement- e x i s t i n g laws aga in s t un lawfu l r e s t r a i n t s 

and monopol ies , " and while monopolies are c r ea t ed by a r e s t r a i n t of 

l e g i t i m a t e competi t ion a l i t e r a l i n t e r p r e t a t i o n of Sec t ion 8 as 

o r i g i n a l l y enacted would p r o h i b i t a person from se rv ing a t t h e same 

time as a d i r e c t o r , o f f i c e r or employee of two or more banks, under 

c e r t a i n c i rcumstances , whether or not such banks were compe t i to r s . 

The Kern amendment, however, au tho r i ze s the Board t o permit a d i -

r e c t o r , o f f i c e r or employee of a member bank^who otherwise would 

be i n e l i g i b l e , t o serve as a d i r e c t o r , o f f i c e r or employee of not 

more than two other banks or t r u s t companies, whether S t a t e or 

n a t i o n a l , provided such o the r banks or t r u s t companies a re not in 

s u b s t a n t i a l compet i t ion wi th such member bank. 

I t should be borne i n mind t h a t the Act does not ves t an 

a r b i t r a r y d i s c r e t i o n in the Board to permit the same person to 

serve on t h e board of d i r e c t o r s of any two or more banks, when 

such banks come wi th in the r e s t r i c t i v e language of the Act as 
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o r i g i n a l l y passed; but i t merely confe r s a u t h o r i t y upon t h e Board 

t o permit i n t e r l o c k i n g d i r e c t o r a t e s when such banks a r e not in 

s u b s t a n t i a l c o n p e t i t i a n , w i th in the meaning of the Ac t . 

SUBSTANTIAL COMPETITION. 

I t i s mani fes t t h a t no f i xed r u l e can be p r e s c r i b e d by 

which t h i s ques t ion can be au tomat i ca l ly de termined. The f a c t s 

i n each case must be c a r e f u l l y considered and i t i s t h e duty of 

the Board to withhold i t s consent i n any case i n which i t would 

d e f e a t t he purposes of the Act to permit t h e same person to serve 

as an o f f i c e r , d i r e c t o r , or employee of more than one bank. 

If t he two "banks i n ques t ion are not compet i tors i n any 

r e s p e c t no ques t ion a r i s e s . If they do compete the very d i f f i c u l t 

ques t ion a r i s e s , whether or not the compet i t ion i s " s u b s t a n t i a l " . 

I t i s necessary to keep i n mind t h a t t h e main purpose of 

t h e Act was t o prevent the monopolizat ion and c e n t r a l i z a t i o n of 

c r e d i t through i n t e r l o c k i n g • d i r e c t o r a t e s of banking i n s t i t u t i o n s . 

One of the i n j u r i o u s r e s u l t s of such cond i t ions i s t h a t the pub l i c 

i s deprived of the b e n e f i t of l e g i t i m a t e compet i t ion . 

In g e n e r a l , t h e r e f o r e , two banks coming w i t h i n t h e p ro -

h i b i t i o n of the o r i g i n a l Act would be deemed t o be i n subs t an -

t i a l compet i t ion wi th in the meaning of t h e language used i n 

the amendment if the bus iness engaged i n by such banks under 
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n a t u r a l and normal c o n d i t i o n s , c o n f l i c t s o: i n t e r f e r e s t o r i f t he 

c e s s a t i o n of compet i t ion between the two would be i n j u r i o u s t o 

customers, or wo;M-bo customers, or would probably r e s u l t i n ap-

p r e c i a b l y l e s s g r i n g the volume of bus iness or kinds of b u s i n e s s of 

e i t h e r i n s t i t u t i o n . 

I t i s r e a l i z e d t h a t some d i f f i c u l t y w i l l be exper ienced 

i n the a p p l i c a t i o n of t h i s t e s t . 

Two banks engaged in t h e same c h a r a c t e r of bus iness ( f o r 

example, where both rece ive commercial d e p o s i t s and make commercial 

loans) would be regarded as in s u b s t a n t i a l compet i t ion i f t h e i r 

f i e l d s of a c t i v i t y extended over the same geographical , t e r r i t o r y * 

If t h e i r ope ra t ions were not c a r r i e d on i n t h e same geograph ica l 

t e r r i t o r y , t h e n , al though they engaged i n t h e same c l a s s of b u s i -

n e s s , they would not n e c e s s a r i l y be regarded as s u b s t a n t i a l com~ 

p e t i t o r s . 

Again, i f they conducted t h e i r ope ra t ions i n the same 

p l a c e , b u t , because of t h e i r comparat ively smal l s i z e i n r e l a t i o n 

t o t h e t o t a l banking o p p o r t u n i t i e s of the l o c a l i t y , and because 

/ of the f a c t t h a t they did not dea l with the same c l a s s of customers, 

t h e c e s s a t i o n of compet i t ion between them might , from the 

pub l i c p o i n t of view, be unimportant , they would not n e c e s s a r i l y be 

deemed t o be i n s u b s t a n t i a l compet i t ion . Or, i f t h e i r opera t ions 

were conducted i n the same l o c a l i t y but the c h a r a c t e r of bus iness 

engaged in d i f f e r s ( f o r example, where one does a s t r i c t l y com-

merc i a l banking bus iness vtfiile t h e o the r con f ines i t s ope ra t ions 
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t o a t r u s t company or f i d u c i a r y "business), such banks need not be 

regarded as i n s u b s t a n t i a l compet i t ion . 

I t i s , t h e r e f o r e , necessary to cons ider t h e scope or 

ex ten t of t e r r i t o r y t h a t a bank ' s Operat ions cover and t h e charac-

t e r and kinds of bus iness i t engages i n . S i z e , measured by aggre-

ga te r e s o u r c e s , w i l l c o n s t i t u t e one of the f a c t o r s t o be cons idered , 

s ince to i nc r ea se the volume of loanable funds u s u a l l y i n c r e a s e s 

the r a d i u s of a bank 's o p e r a t i o n s . A bank with $100,000,000 r e -

sources would seek investments i n a l a r g e r a r e a and of a more d i -

verse c h a r a c t e r than a bank with $5,000,000, and so might come i n t o 

compet i t ion wi th banks loca ted some d i s t ance away, while the bank 

with $5,000,000 resources might not extend i t s a c t i v i t i e s t o any 

r e a l e x t e n t beyond the borders of the c i t y i n which i t i s l o c a t e d . 

For example, a bank in New York might come i n t o s u b s t a n t i a l compe-

t i t i o n wi th a bank in Chicago if both were engaged i n the same 

c l a s s of bus iness and if both had become so l a r g e as t o be more 

than l o c a l i n s t i t u t i o n s . 

Where t h e opera t ions of the two banks cover a common 

t e r r i t o r y from a geograph ica l s t andpo in t , i t i s necessa ry t o con-

s i d e r c a r e f u l l y the c h a r a c t e r of bus iness engaged i n . As gu very 

l a r g e p r o p o r t i o n of the member banks do a commercial banking b u s i -

n e s s , t he volume of t h i s bus iness w i th in the t e r r i t o r y covered by 

the o p e r a t i o n s of the banks i n ques t ion becomes an important f a c t o r . 

In a c i t y of 250,000 i n h a b i t a n t s any two banks which engaged i n a 
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commercial banking bus iness t o any g r e a t e x t e n t would presumably 

come i n t o s u b s t a n t i a l compet i t ion , vi iereas , in a c i t y of 2,000,000 

i n h a b i t a n t s one bank might conf ine i t s ope ra t ions t o the wholesale 

d i s t r i c t while another might draw i t s customers e x c l u s i v e l y from 

the r e t a i l d i s t r i c t , and so might be non-compet i t ive in the sense 

t h a t an i nc r ea se of the bus iness of one would no t a f f e c t t he b u s i -

ness of the o t h e r . 

i 
R E S U M E ' 

I t i s , t h e r e f o r e , necessary t h a t c o n s i d e r a t i o n should 

be given xt-

(1) To the s i z e in aggregate resources of banks involved; 

(2) To the cha rac t e r of bus iness engaged i n , i . e . , the 

ex ten t of commercial bus iness and ex ten t of pu re ly 

investment or t r u s t company bus iness of the two i n -

s t i t u t i o n s . 

(3) Whether the opera t ions of the two banks cover the same 

geographica l t e r r i t o r y . 

(4) Whether the two banks a c t u a l l y compete to any app rec i -

able ex ten t i n any important a c t i v i t y - f o r example, 

(a) in s o l i c i t i n g depos i t s on demand or on t ime from other 

banks or i n d i v i d u a l s , (b) i n the purchase or s a l e of com-

m e r c i a l paper or o the r s e c u r i t i e s , (c) in the purchase 

o r s a l e of f o r e i g n exchange, (d) i n s o l i c i t i n g t r u s t e e -

s h i p s , e t c . 
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The form of a p p l i c a t i o n approved by the Board i s intended 

t o f u r n i s h an a n a l y s i s of the cha rac t e r of 'business of the banks 

involved as tat as i t i s p o s s i b l e to determine t h i s from the books 

of the bank. The Federa l r e se rve agent should supplement t h i s , 

however; with any in format ion he may be able t o ob ta in and should 

base h i s recommendation upon the f a c t s in each c a s e . If he con-

cludes t h a t t h e r e i s s u b s t a n t i a l competi t ion between the banks or 

t h a t i n t e r l o c k i n g d i r e c t o r a t e s or common o f f i c e r s or employees of 

the two banks might r e s u l t in any i n j u r y t o the p u b l i c , or in any 

s u b s t a n t i a l r e s t r a i n t of or det r iment t o the bus iness of e i t h e r 

bank, he should recommend t h a t the a p p l i c a t i o n be r e f u s e d . The 

Board, in reach ing a d e c i s i o n , w i l l c a r e f u l l y cons ide r the recom-

mendation of the Federa l r e se rve agent and w i l l base i t s conclu-

s ion upon the r e p o r t and recommendation of the agent t o g e t h e r with 

o the r in fo rmat ion which i t s own i n v e s t i g a t i o n may d i s c l o s e . 

The Kern amendment au tho r i ze s the Federa l Reserve Board 

a t i t s d i s c r e t i o n "* * * * t o revoke such c o n s e n t . " In order t h a t 

the Fede ra l Reserve Board may revoke i t s consent a t any time i t 

becomes neces sa ry , Federa l r e se rve agents should keep i t advised 

of any change e i t h e r i n l o c a l bus iness cond i t i ons or i n the r e -

sources or cha rac t e r of bus iness conducted by the banks which may 

tend t o make them s u b s t a n t i a l compe t i t o r s . 
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« 
In view of the g r ea t amount of t ime necessa ry to an 

adequate c o n s i d e r a t i o n of each case i t i s d e s i r a b l e t h a t d i r e c t o r s , 

o f f i c e r s and employees f i l e t h e i r a p p l i c a t i o n s as soon as p o s s i b l e . 

The Board w i l l endeavor to ac t upon a l l a p p l i c a t i o n s deceived be-

f o r e August 15, 1916, on or be fo re September 15, l $ l 6 . 

6 / 2 3 / 1 6 . 
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