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May 26, 1916.

Memorandum for the Board in re 
interpretation to he given to 
the language "substantial com
petition" as used in the re
cent amendment to the Clayton 

-*** Act.

The Clayton Act is entitled BAn Act to supple

ment existing laws against unlawful restraints and monop

olies, and for other purposes".

In so far as it relates to the business of 

banking it provides in substance that ( Section 8 ) -

(1) No banking association organized or operat

ing under the laws of the United States, and located in a •

^  city of more than two hundred thousand inhabitants, shall
(

have as an officer, director, or employee a private banker 

or an officer, director, or employee of another bank lo

cated in the same city.

(2) The same person shall not be an officer, 

director, or employee of two banking associations organized 

or operating under the laws of the United States if either 

has deposits, capital, surplus, or undivided profits aggre-
7

gating more than five million dollars.

(3) That no banking association organized and 

operating under the laws of the United States shall have

as a director a private banker or a director of a state bank
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or trust company v\hich has deposits, capital, surplus and 

undivided profits aggregating more than five million dol

lars .

There are certain exceptions contained in the 

original Act to the foregoing restrictions which, for the 

purposes of this note, it is not now necessary to consider.

Considering the general purposes of the Act it 

may he reasonably assumed that Congress intended to pre

vent the same person from ̂ exercising control over two or 

more banking associations by serving as an officer, di

rector, or employee of both associations where the exer

cise of such control would have a tendency to destroy or 

♦restrain competition between such banks and thus to create 

a monopoly.

Having constitutional authority to legislate on 

the subject of banks ''organised or operating under the 

laws of the United States", Congress undertook to accom

plish this object by prescribing qualifications of offi

cers, directors, and employees of such banks* It was 

evidently due to this fact that the particular language 

used in Section 8 was adopted and in considering the pur

pose and intent of Congress this fact should be borne in

-2-
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While the purpose of the Act, as its title im

plies and as the context shows, was to prevent unlawful 

restraints and monopolies, the particular language used 

in Section 8, if construed literally, would prevent the 

same person from being an officer, director, or employee 

of two different banks under certain circumstances wheth

er or not such banks were in competition*

The effect of the amendment of May 15* 19l6,is 

to restore this element of competition as a factor in de

termining under what circumstances the same person may 

serve as an officer, director, or employee of two banking 

associations. To illustrate, under the Act as passed the 

same person could not serve as a director of two national 

banks in the same city of two hundred thousand inhabitants 

even though such banks were in no sense competitors. Un

der the amendment of May 15* 1916, however, the Federal Re 

serve Board is vested in a discretion to determine first 

whether such banks are in substantial competition and, if 

not, to permit a person to serve as a director of both 

banks* This amendment provides in terms that -
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"Fc. thing in this Act: shall prohibit any.: 
officer, director,, or employee of any member 
bank* or Class C- director of a Federal: re- 
serve bank.,. vh o shall first procure the con- 
.sent of the Federal Reserve Board *’,* * .*’ 
from being an officer, director, or employee 
of. not more than.;two.other banks * * * if 
such other bank * * * is not in substantial, 
competition with such-member bank®. " ■

;■ It' is, therefore, necessary for the Board ’ 

to determine under what' -circumstances two banking asso

ciations located in a city of. more than two.hundredr-. -' 
thousand inhabit aits may be'said to; bs in substantial, ... 

competition, or when a ̂ banking association having more 

.than five' milli-on dollars in .deposits, • capital,- sur-./*. 

plus/ and. undivided prof it3 may be said to be in .suh- . 

stantial- competition with another banking-association®

It must be assumed that Congress intended 

this’language, to be- given its usual or ordinary inter

pretation® The definition given, by Webster'of the word- 

" competitibn B and adopted in a.number, of cases, is- -

"The act of seeking or endeavoring to 
gain what another is endeavoring to gain at 
•the same time; rivalry; mutual strife for 
the same object" (State v®. Port. Royal & A.Ry®

" So/, 23 S. E,, 3 6 3/ 56 3, %5 Si 0, Ul3, (quot
ing Burke v. Big Pour - Ohio.- 22 Wkly. Law.
Bull. lU ).

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



.3-

682

In the case of State v« Central Lumber* Co. 121

U. "W*, 50^, the coixrt says -

•"^Monopoly1 and ’competition* "being the 
exact opposites, anything tending to de
stroy competition tends toward monopoly."

The Clayton Act having for its purpose the pre

vention of monopolies, it seems clear that it was intend

ed, as above suggested, to prevent two banks from having 

the same officers or directors when such banks are com

peting for the same business.

The word "substantial" was incorporated in the 

amendment of May 1 5, 1916, as a qualification of the word 
"competition" and its inclusion was in effect a legisla

tive sanction of the decisions of several of the courts in 

cases dealing with this subject. For example, in the case 

Kimball v. Atchison, T. & S. F. R. CO. ( U. S. ) H6 Fed. 888, 

890, the court says -

" * * * that when the statute speaks of 
competing roads it evident-ly means roads that 
are substantial competitors for business; it 
refers to competition of some practical im
portance, such as is liable to have an appre
ciable effect on rates, and in that sense the 
road to Union was not, in my judgment, a com
peting line."

- 5 -
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In.the case of the State v. Central of Georgia 

R. CO., 15 So Ee 17, 18, 10q Ga. 7l6 , U8 L. R. A. 151, 

the court says :

"The question is, at last> one of fact,
’ and in its.adjudication in any particular

case the court should be goveriied by the 
fundamental principle as to whether there 
was such a creation of a monopoly or de
feating of competition as would result in 
injury to the public. "

In the more recent case of the Standard Oil Co. 

v» United States, 231 U. S» , 1- 6 ,̂ the court says -

"In substance, the propositions urged 
by the Government are reducible to this :
That the language of the statute embraces 
every contract, combination, etc., in re
straint of trade, and hence its text leaves 
no room for the exercise of judgment, but 
simply imposes the plain duty of applying 
its prohibitions to every case within its 
literal lan guage * * * •

The merely generic enumeration which 
the statute makes of the acts to which it 
refers and the absence of any definition 
of restraint of trade as used in the stat
ute leaves room for . but one conclusion, 
which i3, that it was expressly designed 
not to unduly limit the application of the 
act by precise definition, but while clearly 
fixing a standard, that is, by defining 
the ulterior boundaries which could not be 
transgressed with impunity, to leave it to 
be determined by the light of reason,guided 
by the principles of law and the duty to 
apply and enforce the public policy embodied 
in the statute, in every given case whether 
any particular act or contract was wdthin 
the contemplation of the statute."See also-
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Louisville & Nashville Ry. Co. v« Kentucky, l6l U. S„6jj,6^8 
Pearsall v. Great Northern Railway, l6l U. S., 6U6,6j6;
Dady v. Georgia & A. Ry,, 112 Fed-, 838, 8RU;
Rogers v. Nashville, C. '& St. Li Ry. Co., 91 Fed., 299/ 3 ^ /  
East St. L. Connecting Ry. Co. v/ Jarvis, 93 Fed., 735/ 7^2/
E. L. & Red River Ry.t/o. v. The State, 75 Tex. ^3^/ % 6 .

It should be borne in mind that the purpose of 

the Act is to encourage , or at least to preserve, competi

tion between banks.

The terms of the Act, however, are not applicable 

to all national banks but only to banks of a certain size, 

or banks located in cities of ft Certain size. For example, 

the director of a national bank in a city of less than two 

hundred thousand inhabitants may be a director of any num

ber of other banks located in cities or towns of less than 

two hundred thousand inhabitants, provided, none of such 

banks has deposits , capital, surplus and undivided prof

its of more than five million dollars.

The theory of the Act appears to have been that 

all banks in cities of more than two hundred thousand in

habitants are presumably competing associations and that 

every bank with aggregate resources of more than five mil- 

mion dollars is presumably a competitor of every other 

bank regardless of its location. The effect of the amend

ment of May 15, 1916, known as the Kern amendment,is that
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this presumption nay be overcome by,the facts in any given 

case. On this theory the burden is on the applicant in 

each case to show by some affirmative evidence that the two 

banks with which he wishes to be connected are not in sub

stantial competition.

The Board is, therefore.; confronted with the dif

ficulty of determining the kind and character of evidence 

it wall require to rebut the presumption that the banks 

in question are active or substantial competitors.

Generally speaking it should appear that the 

two institutions are not seeking the same business- that 

is to say, they are not seeking to make their earnings 

from the same sources so that the increase of the business 

of one should not be expected to have any appreciable ef

fect upon the earnings of the other.

It is accordingly necessary in each case to 

consider whether the earnings of one bank are likely to be 

appreciably affected by an increase of the business of the 

other. Thi3 necessarily involves a consideration of the 

source of the earnings of each bank. As a general propo

sition a bank’s earnings are derived from those relations 

which it has with its customers or patrons. The customers 

may be divided into general classes -
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(1) The depositors, or those who furnish funds to 
the hank*

(2) The borrowers, or those who..pay to the bank in
terest or discount for the use of the bank's 
funds#

It is in this respect that the banking business 

differs from that of corporations engaged in trade or com

merce. A manufacturing corporation, for example, derives 

its profits from the use of its own funds. Such a corpora

tion is a competitor of others in the matter of the sale of 

its products# A bank, however, competes first in procuring 

funds or deposits and also in the investment of funds so 

procured. To increase its earnings to any great extent 

it must increase its deposits.

The Board must, therefore, determine first 

whether the two banks are seeking the same class of depos

itors in order to increase their loanable funds, and, sec

ondly, whether they are making the same class of loans or 

investments# In either case the two banks may be competi

tors but it is the degree of competition that must be 

determined.

If one bank receives only deposits sub]ect to 

check and makes short-term commercial loans and discounts
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while the other receives only time deposits or savings ac-- 

counts and does not make commercial loans, the case would 

seem to he free from difficulties. Where both banks re-, 

ceive checking accounts but one makes commercial loans 

while the other does not, the question of competition is 

involved but the fadt that both receive the same class of 

deposits is by ho ttSahs a cohclusive test* This question 

Can hot be determined solely by the character of deposits 

received or the character of the loahs rhade. It is ehtire*. 

ly conceivable that both banks may engage in a strictly 

commercial banking business and yet may not be substantial 

competitors.

■where the bankgare located in different cities 

or comnunitiet the character of denosits and character of 

loans and rediscounts may be similar and vet the two banks 

may not be active or substantial competitors, where they 

are doing business in the same general locality, however, 

the character of deoo3its and character of loans and in

vestments become of greater importance in determining the 

degree of competition. •

In a city of two hundred thousand inhabitants 

the Board might conclude that taking into consideration

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



. 1 8 1 8

6 8 2 -

-li

the-amount of commercial business in that city every bank 

engaged in a purely commercial banking business is in sub

stantial competition with every other bank engaged in the 

same character of business.

On the ether hand, in a city of two million in

habitants the commercial business may be of such vol

ume that the question of the ddegree of competition will de

pend upon the location of the banks in the dity. Banks in 

the wholesale district may not come into competition to any 

appreciable extent with bahks in the retail district.

It is manifest that each case ifiUst be deter

mined upon the facts submitted and that .no fixed rule can 

be prescribed by the Board to govern all cases.

In order to assist the Federal Reserve Agents 

in making recommendations, however, the following factors 

should >e called to their attention.
J

First : As the hanks organized and operating

under the lam's of the United States are engaged primarily in 

the commercial banking business, and as such bank is auth

orized by its charter to do a banking business in a. particular 

citv, town, or village, consideration should be given to the 

volume of commercial business engaged in by bank customers 

in the -nlace in which the hanks are located.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



- f  *?/t19

682

-12-

SeopiiA: If the two banks ate doing business

in the same general locality special consideration should 

be given -

(1) to the character of deposits received as 

indicated

(a) by the amount of deposits subject 
to check*

(b) by the stmbunt and terms of time 
deposits and savings accounts;

(c) interest paid ;
(d) conditions of deposit - that is 

to say* whether an average bal
ance is required;

(2) to the character of loans and investments- 

made as indicated bŷ

(a) amount.of short term loans and 
discounts;

(b) investments in real estate;
(c) investments in stocks* bonds* 

and other long time securities.

Third: The capital and total resources of the

two banks may be considered as a factor. The large bank 

may make loans of a size that could not be made by a bank 

of smaller capitalization and for this reason they may 

serve the same communities without coming into competition 

to any substantial extent.

After considering these several factors and after 

determining whether the two banks are actual competitors

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



4 «*

682

- l >

the Board must still determine whether the extent of this 

competition brings them within the prohibition of the 

statute. To do this, it is necessary to determine what 

form of evil Congress intended to correct. Was it the 

purpose of Congress to insure to each bank an equal oppor

tunity to increase its earnings by preventing the direct- 

tors of one bank from controlling the operations of anoth

er competitive association, or was this Act intended merely 

to insure to the public the benefits to be derived from 

actually competing associations?

To illustrate by concrete example, if the same • 

directors control two competitive banking associations 

they might give preference in the matter of investments 

and otherwise to the one in which they have the largest 

number of shares and may in this way deprive the stock

holders of the other from their just proportion of earn

ings. On the other hand, viewring the matter from the 

standpoint of the public, if there are only two bank3 

in a given community and both are controlled by the same 

directors preference may be shown to certain customers 

in the matter of loans made, interest charged, etc., 

which would not be shown if the two banks were active 

competitors for the same business.
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Under the common law contracts in restraint 

of trade were void as a matter of public policy and the 

so-called anti-trust laws which were amended and supple

mented by the Clayton Act are in a sense a% development 

of the common law rule against those contracts which de

stroy competition or restrain trade.

The Board should, therefore, take into consid

eration the effect on the public in reaching a conclusion 

as to whether two banks are in substantial competition. 

That is to say, it should consider whether any control of 

one by the other can affect the public in any way, as for 

example, by resulting in a decrease of interest rates paid 

to depositors or an increase in interest rates charged on 

loans. It should consider in each case whether the con

trol of the bank by the officers of another can affect 

the earnings of either bank, or the business of either in 

its relation to the public. As stated, the burden is on 

the applicant to show by affirmative evidence that the 

banks are not in substantial competition.

Respectfully,

M. C. ELLIOTT,

Counsel.

6/6/16
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