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July 27, 1915.

My dear Governor:

A number of letters have been received by 

the Board and referred to this office for consideration 

which involve an interpretation of Section 8 of the 

Act approved October 15, 1914, and generally referred 

to as the Clayton Act.

While the provisions of section 8 do not, 

under the terms of the Act, become operative until two 

years from the date of its passage - that is to say, 

until October 15, 1916 - it appears to be necessary 

for the banks to obtain rulings on certain questions 

in order to arrange for the personnel of their boards 

of directors after this time.

The two questions which are the subject of 

most of the letters referred to are as follows:

(1) If a director of a national bank having 
deposits, capital, surplus, and undivided 
profits aggregating more than $5,000,000 
is elected at the annual meeting in Jan
uary, 1916, may he, without violating 
section 8 of the Act referred to, con
tinue to serve until January, 1917, and 
at the same time serve as a director of 
another national bank?
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(2) Can a director of a State tank or trust
company, having deposits, capital, surplus, 
and undivided profits aggregating more than 
$5,000,000 serve after October 15, 1916, as 
a director of another State bank or trust 
company which is a member of a Federal re
serve bank?

Both of these questions involve a considerâ -.

tion of that part of section 8 of the Act referred to

which reads as follows:

That from and after two years from the date 
of the approval of this Act no person shall at 
the same time be a director or other officer or 
employee of more than one bank, banking associa
tion or trust company, organized or operating 
under the laws of the United States, either of 
which has deposits, capital, surplus, and undi
vided profits aggregating more than $5,000,000; 
and no private banker or person who is a director 
in any bank or trust company, organized and oper
ating under the laws of a State, having deposits, 
capital, surplus, and undivided profits aggregat
ing more than $5,000,000 shall be eligible to be 
a director in any bank or banking association 
organised or operating under the laws of the 
United States. The eligibility of a director, 
officer or employee under the foregoing provisions 
shall be determined by the average amount of de
posits, capital, surplus, and undivided profits 
as shown in the official statements of such bank, 
banking association, or trust company filed as 
provided by law during the fiscal year next pre
ceding the date set for the annual election of 
directors, and vfhen a director, officer, or em
ployee has been elected or selected in accordance 
with the provisions of this Act it shall be lawful 
for him to continue as such for one year thereafter 
under said election or employment.

This Act became a law on October 15, 1914. As

above shown, it provides in terms that after two years
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from that date (that is to say, October 15, 1916)

"no person shall at the same time he a director 

* * * of more than one bank * * * organized or 

operating under the laws of the United States, 

either of which has deposits, capital, surplus, 

and undivided profits aggregating more than 

$5,000,000." This language is free from ambiguity 

and makes it entirely clear that after October 15, 

1916, a person who is a director of a bank with 

aggregate resources of more than $5,000,000, organized 

or operating under the laws of the United States or 

under the laws of any State, shall be ineligible to 

serve as a director of any other bank organized under 

the laws of the United States.

In determining whether a bank has aggregate 

resources of more than $5,000,000, the Act provides 

that the aggregate amount of deposits, capital, sur

plus, and undivided profits of such bank, as shown in 

the official statement filed during the fiscal year 

next preceding the.date set for the annual election 

of officers, shall be taken as a basis, and then pro

vides that -

When a director has been elected in ac
cordance with the provisions of this Act it 
shall be lawful for him to continue as such 
for one year thereafter under said election 
or employment,.
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The obvious purpose of this provision is to 

permit a director to serve out his term if the bank has 

aggregate resources of less than $5,000,000 at the time 

of his election but subsequently the resources are in

creased to an amount in excess of $5,000,000.

It has been suggested that by reason of this 

provision directors elected in January, 1916, may con

tinue to serve until January, 1917, although they would 

be ineligible if elected after October 15, 1916. It 

will be observed, however that the language quoted is 

a part of the same sentence which fixes the time for 

calculating the aggregate resources of the bank in 

order to determine the eligibility of such director, 

and following the ordinary rules of interpretation 

of statutes it is necessary to consider the context 

in order to determine when a director has been elected 

in accordance with the provisions of the Act.

Considering this sentence as a whole it seems 

clear that if a bank has. aggregate resources of more than 

$5,000,000 on January 1, 1916, the stockholders are charged 

with notice that after October 15, 1916, a director of 

such bank will be ineligible to serve on the board of 

any other bank organized or operating under the laws

of the United States
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While Congress manifestly intended to give 

banks two years from the date of the passage of the Act 

to adjust the personnel of their boards of directors in 

order to conform to the requirements of the Act referred 

to, it is equally manifest that it did not intend to 

allow more than two years for this purpose and the first 

question should, in the opinion of this office, be an

swered in the negative.

The determination of the second question dew 

pends upon the construction to be placed upon the lan

guage "organized or operating under the laws of the 

United States."

As above shown, a person who is a director of 

a national bank, State bank, or trust company having 

aggregate resources of more than $5,000,000 is ineligible 

to serve on the board of directors of another bank or

ganized or operating under the laws of the Unites States.

State banks and trust companies are organized 

under the laws of the State in which they are incorpor** 

ated and exercise those corporate powers which are 

granted them by the laws of the State, or which are 

incidental to the- powers thus granted. In a certain 

sense, therefore, they may be said to be both organized 

and operating under the laws of the State. On the other
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hand, when such hanks become members of the Federal re

serve system they subject themselves to certain Federal 

laws. For example, they must maintain reserve required 

by the Federal Reserve Act; they are subject to examina

tion and supervision by Federal authorities, and must 

conform to certain laws relating to investment of their 

funds. Accordingly, they may be said to be operating 

under both State and Federal lav/.

Congress has specified certain requirements to 

which State banks and trust companies must conform as a 

condition of.membership in the Federal reserve system.

It is, therefore, necessary to determine whether it was 

the intention of Congress> by section 8 of the Clayton 

Act, to provide as a further condition of membership in 

the Federal reserve system, that the directorates of 

such banks shall not include any person who is a di

rector of another bank having aggregate resources of 

mo re than $5,OCG,000.

From an examination of the original bill in

troduced by Mr. Clayton on April 14, 1914, it appears 

that the section abdve quoted originally reafl. as follows

That from and after two years from the date 
of the approval of this Act no person shall at 
the same time be a director * * * of more than 
one bank * * * organized and operating under the
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laws of the United States, either of which 
has deposits, capital, surplus and undivided 
profits aggregating $2,500,000.

In the amended bill of May 5, 1914, the lan

guage "organized and operating under the.laws of the 

United States" was changed to read "organized or oper

ating under the laws of the United States" and this lan

guage was retained by the Senate, by the confrees and in 

the Act as it became a law. The use of the word "or" 

in place of the word "and" is, therefore, significant, 

and in order to give it a reasonable meaning it is neces

sary to conclude that Congress intended this provision to 

apply to State banks and trust companies which, though 

organized under State law, operate under the lavra of the 

United States when they become members of the Federal 

reserve system, as well as to national banks which are 

organized and operate.under the laws of the United States.

In the opinion of this office, therefore, a 

person who is a director or other officer of a bank having 

aggregate resources of more than $5,000,000 will be in

eligible to serve on the board of directors of a State 

bank or trust company which is a member of the Federal 

reserve system after October 15, 1916.

Both questions should, accordingly, be answered 

in the negative.

Respectfully,

M. C. ELLIOTT.

Honorable C. S. Hamlin,
Governor, Federal Reserve Board.

Counsel.
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