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FFDERAL RESERVE BOARD
t » O ig

April 9, 1915.

SUBJECT Section 22 of
the Federal Reserve Act.

S I R
r

As requested by the Board, I have carefully exam

ined and considered tha+ part of Section 22 of the Federal 

Reserve Act which relates to transactions between a member 

bank ana the officers, directors or employees of such bank. 

The language which has been made the basis of a number of 

inquiries, and which the Board is asked to interpret, is 

contained m  that paragraph of the Section which reads as 

f ollows

" Other than the usual salary or director's fee 
paid to any officer, director or employee of a member 
bank and other than a reasonable fee paid by said bank 
to such officer, director or employee for services 
rendered to such bank, no officer, director employee 
or attorney of a member bank ohall be a beneficiary of 
or receive, directly or indirectly, any fee, commission, 
gift, or other consideration for or in connection with 
any transaction or business of the bank Any person 
violatirg any provision of this Section shall be pun
ished by a fine of not exceeding ^5,00C or by imprison
ment not exceeding one year, or both "

Under the terms of this provision any transaction 

engaged m  between a member bank and its directors, officers 

or employees, which is not excluded from its operation, will 

constitute a crime and no ruling or interpretation of the 

Federal Reserve Board vhich it might attempt to apply to any 

concrete case would afford any protectici to a person subse-
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sequently indicted by a Federal grand jury for any viola- 

tion of the provision in question. For this reason it 

does not seen, advisable to attempt to express any opinion 

on the various hypothetical and concrete cases presented 

for consideration. Inasmuch, however, as tncre appears 

to be a wide diversity of opinion as to the proper inter

pretation and significance of this Section, it may be ad

visable to analyze, for the benefit of those making inquir

ies, the provision above quoted in order that the elements 

necessary to constitute a crime, within the meaning of 

this Section, r.iy be made a little more clear.

The question for determination appears to be,what 

class and character of transactions did Congress intend to 

prohibit as between member banks and their officers, direct

ors and employees.

It will- b* observed that directors, officers and 

employees are expressly prohibited from receiving any com

pensation on account of any transaction except (a) the usual 

salary or director*3 fee paid to any officer, director or em

ployee of a member bank, and (b) a reasonable fee paid to 

such officer, director or employee for services rendered to 

such bank. Under this language it would seem that for serv-
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ices rendered by directors, officers and employees m  their 

respective capacities of directors, officers and employees 

proper compensation may be paid, and that m  addition where 

services are rendered m  some other capacity a resonable fee 

may m  certain cases be paid for such services. It is, tnere- 

fore necessary to interpret the language 'for services render

ed", m  OxXier to determine under what circumstances directors, 

officers or employees may render services in any other than an 

official capacity and receive compensation therefor without 

violating the spirit and intent of the Act.

The Standard Dictionary defines "services" as: "Any

work done for the benefit of another, the act of helping an

other or promoting his interest m  any way, hence also a benefit 

conferred, or use and advantage in general". In 55 Cvc.,P?ge 1454, 

"service" is defined as "an advantage conferred, that which promotes 

interest or happiness; benefit". Webster's Dictionary, quoted in 

Dayton v. Ewart. 28 Montana. 157.

In this connection it must be noted that the courts m  

construing penal statutes generally give the defendant the 

benefit of the doubt m  cases of ambiguity, and in conse- 

quence, the language "for services rendered" would probably be
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gaven a liberal rather than a restricted meaning. The Court, 

however, would necessarily consider all the circumstances m  

each case m  order to determine whether the transaction in

volving such services was intended to be prohibited by the 

terms of the Act. The rule is clearly 3tated m  the case 

of the United States v Ctarn. 17 Fed. Rep. 435, where the 

Court says.

"It is a fu^&alental rule in tne administiation 
of criminal lav/ that penal statutes are to oe con
strued strictly, anc. that ca303 within tne like ms- 
chief are noc t» be drawn within a clause imposing 
a forfeiture or a penalty, unless the woras clearly 
comprehend the case. In construing a statute we 
ought undoubtedly to look at the public mischiefs 
which are sought to be suppressed, as v/ell as the 
obvious object and intent of the legislature in on- 
acting it, and m  doubtful cases these have great 
influence on the juogment m  arriving at its mean
ing."

And again in holies Outing Comrviy, 175 U. S. 262 
v/here the Court says.

"The statute, then, being penal, must be con
strued with such strictness as to carefully safe
guard the rights of the defendant and at the same 
time preserve the obvious intention of the legis
lature. If the language be plain, it will b° con
strued as it reads, and the words of the statute 
given their full meaning, if ambiguous, the court 
will lean more strongly in favor of the defendant 
than it would if the statute were remedial. In 
both cases it will endeavor to effect substantial 
justice.”
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See to same effect ' . .

U» S-v v, Wil'tbergeri 5 Wheat* 75'.;
U. S. v. Morris. 14 Petersi:4,64;
U. S; v> Buchanan. 9 Fed.rlep* 68.9}
U. S. v. Hartwell, 6 Wall. 385*

Following the rule laid down in thtsse and other cases 
it is proper to construe liberally that part of th'e Act 
which excepts certain transactions from it3 operation but 
the true test in each case would seem to oc whether or net 
compensation has been received in a transaction which nay 
be said to cone within what the court describes as 11 the 
public mischiefs which are sought to be suppressed. "

Giving a liberal interpretation to the language " for 

services rendered" it would seem that a director Of a mem

ber bank m y  receive* ih addition to the usual salary or 

fee for services rendered as a director, reasonable compen

sation in those transactions where a bona fidu consideration 

move3 from such director to the bank, provided, the trans

action is one in which it is proper for him to render such 

services or to furnish such consideration.. Congress

clearly intended to prohibit the receipt of any compensa

tion, commission or benefit, either from the b*..:k or from 

a third party, where th*. director furnishes no consideration
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to the bank..

A consideration of the lav; prior to the passage of 

this Act, and of the ’’public mischiefs sought tc be suppressed," 

clearly indicates, however, that the sufficiency of the consid

eration is not the only element involved; and that Congress in

tended to prohibit not only the payment of fees when no consid

eration is furnished, but also another class of transactions, 

namely, those in which the director, by reason of his control of 

the assets, undertakes to use such assets for.his own purposesi 

In such case the director may furnish a consideration; but 

inasmuch as he occupies at least a quasi-fiduciary relation as 

custodian of the funds'of others, it may be inferred that Con

gress deemed it against public policy to permit him to use such 

funds directly or indirectly for his benefit.

It is unquestionably true that in conservatively 

managed banks transactions engaged in a9 between the bank and 

the directors acting as individuals have resulted in great 

benefit to the bank. A director connected with other success

fully managed corporations may very frequently be the agency 

through which tne bank makes profitable investments, and
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directors having largo interests in their hanks have in many 

cases materially added to the earnings or such banks through 

the agency of other firms or corporations in which they wore . 

likewise interested* . Consequently, transactions between a 

national bank and its directors were, prior to the passage of 

this Act, not made, criminal by statute, and, as a matter of 

fact, were not restricted* On the other hand, tc incur 

criminal penalty it has heretofore been necessary for the 

transaction to be of finch a fraudulent nature .*»«-, to consti

tute misapplication of funds or embezzlement. It is true 

that under the provisions of the National Bank AOt* a director 

may be punished by fine or imprisonment for making a false 

entry or a false report with intent to deceive the office of 

the Comptroller or the public, but in such cases the penalty 

is based not upon the ground that a prohibited transaction 

has been engaged .in but rather, upon the ground that the true 

status of the bank has been concealed by such false entry 

or false report.

Under the National Bank Act, the only penalties 

prescribed for the use of funds of the bank by directors 

where such U3e does not amount to misapplication or embez-
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zlenient, are of a civil nature. For example, the directors 

may be held liable, civilly, where excess loans or leans upon 

real estate are made and loss results thereby, or, for the 

violation of any of the provisions of the Act, the Comptroller 

may institute a suit for the forfeiture of the charter of the 

bank.,

7/hile "directors” have been specifically referred 

to in the foregoing discussion, analogous principles apply 

v/ith equal force to transactions involving officers or em

ployees •

It may be assumed, therefore, that Congress intended 

to restfidt transactions between member banks and the officers, 

directors and employees of such banks, since experience has 

demonstrated the fact that although the bank may be the bene

ficiary in many or most instances.of such unrestricted trans

actions, this lack of restriction has afforded a wide field 

for dishonesty and fraud not punishable by statute or under 

the common law.

To summarize transactions permitted under the views 

herein expressed, a director, officer, of employee of a member 

bank may receive compensation from ouch bank where cervices 

are rendered in his official capacity, ‘ or where bona fide
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services are rendered, or an adequate consideration is furnished 

to the bank.by such director, officer, or employee acting in his 

individual capacity,' provided the transaction engaged in is not 

one in which the use Gf his official position could in any way 

be instrumental in causing the payment of the fee, commission, 

gift or other consideration received.

Iri no case should compensation be received by sucn 

director, officer or employee from a third party for services 

rendered in his official capacity when such compensation re

sults from a transaction between such third party and a member 

bank.

As above suggested, it is not within the province of 

the Federal Reserve Board to 'make an official ruling on the 

subject under consideration, and the foregoing analysis is in

tended merely as ?.n expression of individual opinion as to 

what transactions Congress intended to prohibit by that pfcirt 

of Section 22 which is under consideration.
9

Respectfully,

(Signed) K. C. ELLIOTT,

Counsel.

Hon. F. A. Delano,
Vice Governor, Federal Reserve Foard.
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