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| FFDERAL RESERVE BOARD

April 9, 1915.

SUBJECT Section 22 of
the Federal Reserve Act.

SIR

r

As requested by the Board, I have carefully exam-
ined and considered tha+ part of Sectiorn 22 of the Federal
Reserve Act which relates to transactions petween o member
bank ana the officers, directors or employees of such bank.
The language whach haP been made the basis of a number of
inquiries, and which the Board is asked to ainterpret, 1is
contained in that paragraph of the Section whach reads as
follows.~

" Other than the usual salary or dairector's fee

paid to any offaicer, director or employee of a member
bank and other than a reasonable fee paid by said bank
to such officer, director or employee for services
rendered to such bank, no officer, director employee

or attorney of a member bank ;hall ve a peneficiary of
or receive, directly or aindarectly, any fee, commission,
gift, or other consideration for or ivn cormnection with
any transaction or business of the bank Any person
violatirg any provision of thais Section shall be pun-

j 1shed by a fine of not exceedang 5,00C or by impraison-
ment not exceeding one year, or both "

Under the terms of this provasion any transaction
engaged in between a member bank and i1ts directors, officers
or employees, whaich 15 not excluded fror i1ts operatioen, will
constitute a crime and no ruling or interpreiation of the
Federal Reserve Board vhich i1t might attempt to apply to any

concrete case would afford any protectica to a person subse-

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis




sequently indacted by a Federal grand jury for any viola-

tion of the provision in question. For thas reason it
does not seer advisable to attempt to sxpress any opinion
on the various hypothetical and concrete cases presented

.

for consaderatien. Inasmuch, however, as tnere appears

to be o wide diversity of opinion as to the proper inter-

“ pretation and siganificance of this Section, it m1y be ad-
visable to aralyze, for the benefit of thoso making inquir-
ies, the provision above quoted in order that the elements

’ necessary to cons“itute a craime, withir the meaning of
this Section, ray be made a little more clear,

The questior for determination appears to be,what
class and character of transactions did Congress intend to

prohibat as between member banks and their officers, darect-

ors and employees.

It wi1ll be observed that darecters, officers and
employees are expressly prohibaited from receiving any com=-
, pensation on accourt of any transaction excspt (a) the usual
salary or director's fee paid to any officer, direstor or em-
ployee of a member bank, and (b) a rcasonable fee paid to
such officer, darector or employee for services rendered to

such bark. Under this language i1t would seem that for serv-
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1ces rendered by directors, officers and employees in their
respective capacities of directors, officers ond employees
proper compensation may be paid, 2ad that in addition where
services are rendered in some other capacity a resonable fee
may 1in certain czses be paid for such services. It 1s, taere-
fore necessary to interpret the language 'for services render-
ed", i1n order to determine under shat circumstances directors,
officers or employees may render sorvices in any other than an
official capacity and receive compensation therefor without
violating the spirit and intent of the Act.

The Standard Dactionary define- "services" as: "Any
work done for the benefit of another, the act of helping an~
other or promoting his interest in any woy, hence also o benefit

conferred, or usc and zdvantage in gemeral". In 35 Cyc.,Pcge 1434,

"service" 1s defined as “on advantage vonferred, that which promotes
interest or hoppinecs; benefit". Webster's Dictionary, quoted an

Dayton v. Ewart, 28 Montana, 157.

In this conmnection 1t must be noted that the courts in
construing penal statutes generally give the defendant the
benefit of the doubt 1n cases of ambaiguity, and in conse-

quence, the language ''for services rendered"” would probably be
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given o liberal rather than 2 restricted meaning. The Court,
however, would necessarily consider all the circwastances in
each case in order to deterrune whether the transaction in-
volving such services was intendea to be prohibited by the
terms of the Act. The rule 1s clearly stated in the case

of the United States v Ttarn, 17 Fed. Rep. 435, vihere the

Court says.

"It 1s a furdianeatal rule in the adminisiiation
of criminal law that penal statutes are to se con-
strued strictly, anc that cases within tac like ms-
chief are no¢ te be drawn within a clause 1ap08ing
a ferfeiture or 2 penalty, unless the woras clearly
comprehend the case. In construinc a statute we
ought undoubtedly to lecok at the public mschiefs
which are sought to be suppressed, as well as the
obvious object and intent of the legislature in cn-
acting 1t, and in ¢oubtful cases these have great
influence on the Juogmeant in arsriviang at i1ts rean-

ang."
And again in Lollcs Y. Outine Comrany, 175 U. S. 262

where the Court says.

"Phe statute, then, being penal, must be con-
strued with such strictness as to carefully safe-
guard the rights of the defendant and at the same
time preserve the obvious intention of the legis-
lature. If the language be plain, 1t will t~ coa-
strued as 1t reads, and the words of the statute
given their full meaning, 1f ambiguous, the court
will lean more strongly in favor of the defendant
than 1t wvould 1f the statute were remedial. In
both cases 1t w11l eandeavor to effect substantial

Justice."
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See to samc uffect -

U: 8. v. Wiltberger; 5 Wheat. 75 ;
U. S. v. lorris, 14 Peterd 464;
U. S: v. Buchanan, 9 Fed.Rep. 689j
U. S. v. Hartwell, 6 Wall. 385,

Following the rule laid down in these and other caéés
it is proper to comstrue liberally that part of the Act
ﬁhich exécpts certain tranéactibns from its oiﬁration but
the truc test in each case would scem to be whether or not
compensation has been received in a transaction which cay
be said to core within what the court describes as " the
public mischiefs which are sought to be supprussed. "

Giving a liberal interpretation to the language " for

services rendorcd” it would seem that a director of a men-
ber bank may receive, in addition to the usual salary or
foe for services rendeted as a di;ectbr, reasonable compen-
sation in thbsef;ransactions'where a bona fidu consideratien
moves from such direcéor to the bank, provided, tHe trans-
action is one in which it is prover for him to render such
services or to furnish such consideration..’ Conzress
clea;ly intended to prohibit the receipt of an& coripensa=
tion, couzission or benefit, either froi. thec bt or frou

a third party, where th: director furnishes no consideration

lhttp://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



! to the bank.:

A consideration of the.law prior to the ﬁassage of
this Act, and of the "public mischiefs sougﬁt +¢ be suppressed,”
clearly indicates, How;ver, that the sufficiency of the consid-
eration is not the orly element involved; and ;hat.Congress in-
tended to prohibit ret only the payment of kees when no consid-
~ eraticn is furnished, but also another class of tramnsactions,

narely, those in which the direétor, by reason of his control of

. the a;sets, undertakes te use such asséts for.his own purposes.
o In such case the director may furnish a consideration; but
inasmuch as he occuries at least a quzai-fiduciary relation as
custodian of the funds of others, it may be inferred that Con-
gress deemed it agairst public gpolicy to perm1t him to use such
funds dlrectly or indirectly for his beneflt. -

It is unguestionably true that in ccnservatively

managed banks transactions engaged'in as between thse bank and
the directors actirg as individuals have resulted in great
benefit to the bank. A director ccnrectsd with other success-

fully monaged corporations may very frequently be the agency

through which tne bank makes profitable investments, and

e

|
y
f-.
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directcrs having lorge interests in their banks have in many

caces materially ~ddod to the earnings of such binks tnrough
the agency of other sirms or corpor;tions in which they wore .
likewise intereste&, . Consequently, truns;dtions between a
national bzak ond 1ts directors were, prior t;o.the ncssage of
this Act, not mado crimincl by st:tute, ;'md., =5 o matter of
fact, were not restricteG. On the other hénd, tc incur -
eriminal peuclty 1t has heretoforc been necess;fy for the
transaction to be of su:ch = fravdulent natuvre ~« to consti-
tute misapplicstiocn of funds or embezzlement. It is true
thot under the provicionsz of the Nationnl Bank Adt, é director
m2y be punished py fine or imprisonment for making a.false
entry or a false ropert with intent to dedéive the office of
the Comptroller or the pudlic, but "in such cases the penclty
is baced not upon the ground that a prohibited trensaction

hag been engaged .in but rather.upon the ground thot the true

status of the bank hos been concesled by such folse entry

‘or false report.

Under the Nationul Bank Act, the only penzltics
prescribed for the use of funds of the bank by dircctors .

where such use does not amuunt to misapplication or eibez-
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r
zlement, zre of a civil nature. For excmple, the dircctors’

my be'heidlli;ble, civilly, vhere excess locr. or lcons upon
real estaté are made ~nd loss Qesults thereby, o;, for the
vioiaﬁion of any of the provisions of the Act, the Comptroller
may institute = suit for the forfeiture of the charter of the

bank.

ﬁhiie "difectors“ have been qpecifiéal}y referred
to in the forégcing discussion, analagous principles zpply
with equal force to transactions involving officers or em~
ployees. -

It may be assumed, theérefore, that Comgress intended .
to restrigt t}ansaetions betvieen member banks and the officers,
éirectors and employees of such bonks, since expérience has
e demonstrated the fact that although the bank may be thé bene-
.ficiar& in meny 'or inost inatances,of-such'unrestricted trans-
actions, this lagk of restriction has afforded a2 wide fiold

for dishonesty aﬂd fraud not pqﬁishable ﬁy statute or under
.thb common 1:&. . . .

To summarize trenscctions permitted under the views
herein expressed, a2 director, officer, or employééiof a member
’ bﬁpk may.receivp compeﬁsation frém'such bank wihere services

are rendered in his officicl capneity, ~or vhere bona fide
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servicés are'rendgred, cr an cdsquate copsideraticn is furnished
to the bank by such directer, officar or employece acting in his
individual capacity,’ provided the transaction engaged irn is not
one in which thg use of his offiéial pdsit;on could ip any way
b2 instrumental in causing tﬁe payment of the fse, commission,

ift cr other consideration received.

4]

" In ne case should compensaticn be recaived by suct
director, officer or em;lofee from a third party for services
rendereéd in his official capacity wher such compensation re-
sults from o transactior hetween such third party and a member
bank. |

A5 above sugge;ted, it is not within the proiin‘e of
tﬁe Federél Resqrﬁe Eoard to'make'an official'ruling on the
subject under ccns%deration, and thz foregoing aralwsis is in-
tended merely as z2n axpression of irdividual opinion as to

what transactions Congress intended to prohibiti by that part

cf Section 22 which is qnder consideration.
Respectfully,
(signed) ¥. C. DLLIOTT,

Counsel.

Hon. F. A. Delaro, _ ) .
Vice CGovernor, Fader2l Reserve Foard.

ederal Reserve-Bank of-St.-Louis - . . ’ - * .. . "






