
CIRCULAR NO. 79. 

FEDERAL RESERVE BANK 

OF NEW YORK 

N E W YORK, September 21, 1917. 

T o THE PRESIDENT, 

D E A R S I R : 

I take pleasure in calling to your at tention a recent opinion of the Acting Attorney Gen­
eral of the United States submitted to the Federal Reserve Board through the Secretary of the 
Treasury, regarding charter and s ta tutory rights of those State banks and trust companies, 
which become members of the Federal Reserve System. This opinion holds specifically t h a t 
State banks and trust companies (except those operating within the District of Columbia) which 
join the Federal Reserve System, are not affected by the restrictions imposed by section 8 of the 
Clayton Act. 

We are advised by the Federal Reserve Board tha t they will be governed by this opinion, 
and tha t their regulations relating to interlocking directorates will be modified accordingly. 

The full text of the Attorney General's opinion is given below: 

Yours very truly, 

B E N J . STRONG, 

Governor. 
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DEPARTMENT OF JUSTICE 
WASHINGTON 

September 10, 1917. 

THE HONORABLE, 

T H E SECRETARY OF THE TREASURY. 

SIR: 

I have the honor to acknowledge the receipt of your letter of August 3rd, enclosing a 
letter of the 2nd instant from the Governor of the Federal Reserve Board to you and requesting 
my opinion upon the question propounded by him, as to whether State banks joining the Federal 
Reserve System become subject to the provisions of the Clayton Act (approved October 15, 
1914; 38 Stat. 730; amended by Act of May 15, 1916) relating to interlocking directorates. 

The pertinent provisions of the Clayton Act are found in Section 8, as follows: 
. . . . no person shall at the same time be a director or other officer 
or employee of more than one bank, banking association or trust com­
pany, organized or operating under the laws of the United States, 
either of which has deposits, capital, surplus, and undivided profits aggre­
gating more than $5,000,000; and no private banker or person who is a 
director in any bank or trust company, organized and operating 
under the laws of a State, having deposits, capital, surplus, and un­
divided profits, aggregating more than $5,000,000, shall be eligible to 
be a director in any bank or banking association organized or oper­
ating under the laws of the United States . . . . 

No bank, banking association or trust company, organized or 
operating under the laws of the United States, in any city . . . . of 
more than two hundred thousand inhabitants . . . . shall have as a 
director or other officer or employee any private banker or any director 
or other officer or employee of any other bank, banking association or 
trust company located in the same place. 

The prohibitions of this section relate to banks which are "organized or operat ing 
under the laws of the United States." Obviously, the section does not apply to State banks 
merely as State banks, but applies to them, if at all, only in consequence of membership in the 
Federal Reserve System. 

The Federal Reserve System embraces (1) National banks, wrhose membership is com­
pulsory, and (2) banks organized under the "laws of any State or of the United States," which 
are eligible for membership under conditions prescribed in Section 9 of the Federal Reserve Act 
(approved December 23, 1913; 38 Stat. 251). Besides banks organized under State laws and 
doing business in the States (hereinafter called State banks), the latter class includes (a) banks 
organized under State laws but having offices and receiving deposits in the District of Columbia, 
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as described in Section 713 of the Code of the District of Columbia, and (b) banks and trust 
companies, other than National banks, organized under the laws of the United States, i. e., banks 
and trust companies organized under Sub-chapters 4 and 11 of Chapter 18 of the Code of the 
District of Columbia (31 Stat . 1189). 

National banks and banks and trust companies organized under the Code of the District of 
Columbia are clearly within the prohibitions of Section 8 of the Clayton Act. They are not 
only organized under the laws of the United States bu t of necessity operate under those laws as 
the laws of their existence. 

Banks organized under State laws and carrying on business in the District of Columbia 
also fall within the prohibitions of Section 8 as "banks operating under the laws of the United 
Sta tes ;" for, in carrying on business in the District, over which Congress exercises exclusive 
legislation, they are not only subject generally to the laws of the United States in force within 
the District, but by specific enactment they are required to make reports to the Comptroller of 
the Currency and are subject to be examined and taken possession of by him as provided with 
respect to National banks. (Act of June 25, 1906, amending Sections 713 and 714, Code D. C ; 
34 Stat . 458). 

State banks which join the Federal Reserve System do not, however, operate under the 
laws of the United States as the laws of their existence, nor in territory over which the United 
States exercises exclusive legislation. These banks have merely voluntarily accepted the terms 
and provisions of the Federal Reserve Act (including regulations made pursuant thereto) in be­
coming members of the Federal Reserve System, from which they are at liberty to withdraw. Yet, 
since upon being admitted they become subject to the terms and provisions of the Federal Reserve 
Act, they may also be aptly described as "operating under the laws of the United States ." Ac­
cordingly, Section 8 of the Clayton Act standing alone might reasonably be construed to include 
Sta te member banks within its prohibitions. 

Section 8 of the Clayton Act must be considered, however, in the light of the provisions 
of Section 9 of the Federal Reserve Act relating to membership of State banks. 

Unlike National banks, State banks are not compelled, but in effect are invited to join 
the Federal Reserve System. In Section 9 as originally enacted Congress specified the provisions 
of law to which State banks must conform as conditions of membership, including in the speci­
fication certain provisions of preexisting law\ The conditions of membership for State banks 
having thus been specified it could be argued not without reason that if Congress had intended 
by Section 8 of the Clayton Act to prescribe further conditions of membership it would have af­
firmatively expressed tha t intention, which it has not done. 

But, whatever the original intention of Congress may have been in this respect, the present 
intention seems plainly to appear from the following provisions of Section 9 of the Federal Re­
serve Act as amended and reenacted by the Act of June 21, 1917, after the passage of the Clayton 
Act : 

B a n k s becoming m e m b e r s of the Federal Reserve System 
under authori ty of this section sha l l be s u b j e c t t o t h e provis ions of 
t h i s sec t ion , a n d to t h o s e of t h i s Ac t w h i c h r e l a t e specifically t o 
m e m b e r b a n k s , but shall not be subject to examination under the pro­
visions of the first two paragraphs of section fifty-two hundred and forty 
of the Revised Statutes as amended by section twenty-one of this Act. 
S u b j e c t to t h e provis ions of t h i s Ac t a n d to t h e r e g u l a t i o n s of t h e 
b o a r d m a d e p u r s u a n t t h e r e t o , a n y b a n k becoming a m e m b e r of 
the Federal Reserve System sha l l r e t a i n i t s full c h a r t e r a n d s t a t u ­
to ry r i g h t s as a S t a t e b a n k or trust company, and may continue to 
exercise all corporate powers granted it by the State in which it was 
created and shall be entitled to all privileges of member banks. 
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As thus amended, State member banks are made "subject to the provisions of this sec­
tion and to those of this Act which relate specifically to member banks." Accordingly, they 
would appear not to be subject to the prohibitions of Section 8 of the Clayton Act under the 
rule of construction embodied in the maxim, "The express mention of one thing impliedly ex­
cludes all others." 

The intention of Congress, however, is not left to appear by implication alone. Section 
9 as amended goes further, and by positive provision declares that State member banks shall 
retain their "full charter and s tatutory r ights" as State banks, "subject to the provisions of 
this Act and to the regulations of the board made pursuant thereto." Since the rights existing 
under State laws as to selection of directors seem clearly among the "charter and statutory 
rights" thus retained in full by State member banks, they must be held free in tha t regard from 
the restrictions imposed by Section 8 of the Clayton Act. 

Respectfully, 

(Signed) JOHN VV. DAVIS, 

Acting Attorney General. 
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