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Beferring to tho discussiom which took place at the meeting this morn~
ing with regard to the effect of purchases and sales by Fedieral reserve bunks
of foreign exchange, and the responsibility of the Board in connection with
such purchases and sales, there is given below a short memorandum of the considera-
tion which has been Ziven by the Board to this matter.

At the meeting om Jube 30, 1927, lMr. Miller stated he thought some ac-
tion should be taken by ths Board to clarify its responsibility with respect to
the purchase znd sale by Feieral reserve barks of bills of exchange end dbankers'
acceptances in foreign monsy markets and that he would dbring the following mo-
tion up for action at the next meeting:

"That it be the sense of the Federal Beserve Board that the au~-
thority oconferred upon it in Seotion 13 of the Federal Heserve Aot read-
ing: ‘'The discount and reilscount snd the purchase and sale by any Fed- .
eral reserve bank of amy bills receivable and of danestic a2nd foreign
bills of exchange, and of acceptsnces authorized by this iat, shall be
-gubject to such restrioctions, limitations, and regulations a3 may be
imposed by the Federal Reserve Board', applies to the purchase and
sale of bills of exchange and aoceptances made abroad as well as at
home and thst the Board rule that such purchsses and sales are subject
to such restrictions, limitations and regulations as it may see fit

to impose.”

In response to & request that he submit an opinion as to whether ur.
Miller's motion was a correet statement of the legel situastion, the Board's
Counsel advised that in his opinion there could be no doudbt as to the correct-
ness of the conoclusioms stated in ir, Miller's motion; also, that the language
of the ict is all-inclusive and applies to the purchase and sale of bills of ex~
change and bankers® acceptances abroad as well as to purchases and sales at
home appears so clearly from a reading of the statute itself that no argument
was necessary to support Ur. Miller's oconclusiom. ~

The entire matter was considered at the meeting of the Board on July
6, and the following motion was alopted:

"?hat it be the sense of the Federal feserve Bosrd that the
suthority conferred upon it by Seotionsld and 14 of the Federal Reserve
Act, with respect to the purchase and sale of bills of exchange smd ac-
oeptanoes, applies to such purchases and sales maie abroad as well ss
at home, and that the Board rule that such purchases and sales are sub-
Jeot to ite regulation and approval.”

At the meeting of the Excoutive Cemmittee on July 12, the Board's Coun~-
sel was instructed to prepare and submit a regulation such as contemplated dy

the above action. Under date of iugust 17, Mr. Wyatt sutmitted a memorandum to
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the Board requesting more spesifio instruotions as to the charsoter ¢of the re-
gulations which the Board desired to promulgate on this sabjeot and the general
nature of the restriotioms, if mny, which the Board desired to place upon the
parchese md sale of bills of exehange and bankers' scceptances sbrosd.

With Mr. Wyatt's request before it, the Board gave further considera-
tion to the matter at the meeting on sugust 30, 1927, btnt actiom was defarred.
Since that time, while tha question has been discussed in connection with other
subjests which have oome before the board, no sotion has been taken. However,
usder date of Ootober 20, 1927, Mr. Wyatt sulmitted a detailed memorandum om the
subjeat, "The Board's Power Over Foreign Transactions of the Federal Reserve
Banks", a gopy of whioch ia attached for your information.

Sy
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to the matter of a regulation.
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At the meeting of the Board on November 7, 1929, following a
discussion of a possible regulation covering open market operatioms,
Governor Young stated that he would endeavor to work out a fomm of
regulation along the lines discussed and submit it to the Board

In view of the later adoption, by the System, of the revised
plan of open market procedure, no further consideration was given
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In accordance with your request, there is given below the record
of the Board's action, as shown by the minutes, with regard to:

l. The proposed regulation by the Board of the purchase and sale by Federal re-
serve banks of bills of exchange and bankers' acceptances abroade.

2. The question of the procedure to be followed in the establishment of buying
rates on acceptances at Federal reserve banks.

3. The proposed regulation covering open market operations at Federal reserve
banks,

1. Regulation by the Board of the purchase and sale by Federal
reserve hanks of bills of exchange and bankers! acceptances abroad.

At the meeting of the Board on June 30, 1927, you stated you thought
some action should be taken by the Board to clarify its responsibility with re-
spect to the purchase and sale by Federal reserve banks of bills of exchange and
bankers! acceptances in foreign money markets and that you would bring the follow-
ing motion up for action at the next meeting:

"That it be the sense of the Federal Reserve Board that the author-
ity conferred upon it in Section 13 of the Federal Reserve Act reading: *The dis-
count and rediscount and the purchase and sale by any Federal reserve bank of any
bills receivable and of domestic and foreign bills of exchange, and of acceptances
authorized by this Act, shall be subject to such restrictions, limitations, and
regulations as may be imposed by the Federal Reserve Board!, applies to the pur-
chase and sale of bills of exchange and acceptances made abroad as well as at home
and that the Board rule that such purchases and sales are subject to such re-
strictions, limitations and regulations as it may see fit to impose.”

This matter was considered at the meeting on July 6, 1927, and the
following motion, submitted by you, was adopted:

*That it be the sense of the Federal Reserve Board that the author-
ity conferred upon it by Sections 1% and 14 of the Federal Reserve ict, with re-
spect to the purchase and sale of bills of exchange and acceptances, applies to
such purchases and sales made abroad as well as at home, and that the Board rule
that such purchases and sales are subject to its regulation and approval."

At the meeting of the iixecutive Committee on July 12, 1927, coun-
sel was instructed to prepare and submit to the Board & regulation such as contem-
plated by the above action, and at the meeting on Auges 30, at which time a memoran-
dum from counsel requesting further information as to the character of the regula-
tion which the Bourd desired his office to prepare was discussed, action on the
matter was deferred. Since that date no further action has been taken by the

Board. Iowever, the motion introduced by you on October 29, 1929, referred to la-
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ter in this memorandum, contemplated the regulation by the Bosrd of the purchase
and sale of bills abroad.

2. The -uestion of procedure to b: foilowed in the establishment
of buying rates on acceptances at #Federal reserve benks,

At the meetin: of the Board on January 3, 1929, following receipt
of advice from the Federsl Reserve Baxk of New York of en intended chanse in the
schedule of effective buying rates at that bank, the ftovernor steted that in his
opinion new schedules of buying rates should not be made effective until approved
by the Boards A general discussion followed regarding the procedure which has grown
up in the matter o the establishment of huying rates at the ‘ederal reserve banks,
whereby, after approval by the Board of a minirmmum rate, currently effective rates
are established by the bank without prior reference to the Board, and it was the
consensus of opinion that such rates should be established, subject to the review
and determination of the Board, in the same manner as rates of discount and that
the present procedure should he revised.

The need of a change in the present procedure was discussed further
at the meeting on January 4, and upon your motion, the Governor was "re¢uested to
prepare for action by the Board, draft of a regulation superseding all existing re-
gulations or practices governing bill rates, which will make all rates subject to
review and determination by the Board in the same manner as discount rates are now
subject to review"™, It was also suggested by Mr. Curningham that a meeting be held
for the purpose of discussing fully the policy of the Federal Reserve System with
regard to the purchase and holding of accepiances, with a view to having the Board
fully informed as to just what the effect of the policy is and with the further
thought of creating, if possible, @ broader distribution of bills.

Occasioned by an advance in the schedule of effective buying rates
at the Federal Reserve Bank of Hew York, at the meeting on IFebruary 15, 1929, the
Governor was authorized, on the occasion of his next visit to New York, to discuss
with the directors of the New York Bank the formulation of a procedure under which
buying rates could be considered by the Board before they are made effective by the
bank. At the meeting on March 21 the Governor reported that he had discussed the
matter while in New York, particularly with Deputy Governor Kenzel who advised him
that in ordinary times he believed the bank could operate if it were authorized to
adjust the bill rate within one-half of one percent under the discount rate of the
bank, but that at the present time with the bill market so uncertain he did not Teel
that anything could be done except to follow the market rates. The Governor also
suzgested that it would be desirable to have a conference between the menbers of
the Board and the directors of the Federal Reserve Baunk of lNew Vork for a full ex-
chanze of views regerding the situation. This suggestion was taken up with the Iiew
York directors through Governor }arrison who reported that the idea of a conference
with the Board appealed to his directors and that they had asked lLir. Woolley and
Governor Harrison to meet with the Bourd in Washington as soon as convenient. On
June 5, 1929, liessrs. lMcGarreh, hiitchell, Reyburn and Treman met with the Board,
but as the matter of the proposed increase in the discount rate of the Federal Re-
serve Bank of New York was of first importance at that time, there was no discus=-
sion of vrocedure in connection with the establishment of buying rates for bills.

Discussion with regard to the present procedure was had at the meet-
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ing on August 9, at which time another change in the New York schedule of buying
rates was noted with approval by the Board. Following further discussion at the
meeting on August 10, you submitted the following memorandum as a basis for discus-
sion of a new temporary procedure with regard to the determination of buying rates
on bills by the Federal Reserve Board:

*l. The successful application of the general lines of credit po-
licy adopted by the Board at the conclusion of the recent conference with the Gov-
ernors depends largely if not mainly, upon the degree of accuraecy with which pur-
chases of bills are adjusted to the trend of conditions from week to week and pos-
sibly sometimes during short intervals.

2. The matter is one of too much importance, involving as it does
the application of a national policy, to be left to the determination of the Re—~
serve Bank of New York even though the great bulk of the bills will originate and
be offered there. It should have the joint attention of the Federal Reserve Board
and such other leading reserve banks beside New York as can conveniently be con-
sulted.

3e For this purpose some temporary working arrangement during
the remainder of the year seems desirable. Later, when the Reserve System is on a
more normal basis of operation, & change in the working arrangement can be made,
better adapted to ordinary conditions., That is a matter that might well be consi~
dered at the autumn conferences of banks with the Board.

4. Change of rate bheing the method by which the flow of bills to
the reserve bank is chiefly regulated, constant attention will have to be given to
the rate at which offerings of bills are coming under any given rate, with the view
of determining whether they are coming too rapidly or too slowly to satisfy the ob-
Jectives of the System's autumm policye.

' 5. The bill rate should, therefore, be under constant review by
the Board, with power in a committee or in the Governor of the Board to authorize
and approve changes in buying rates in accordance with the views of the Board or in
accordance with sudden changes of conditions which call for immediate action.

6. It is suggested that the Board should begin the autumn policy
by determining the lower limit of the buying rate of bankers acceptances at 5 -
this rate to remain in effect until changed by joint action of the banks and Board.
Changes in the actual buying rate above the 5 rate could, as suggested above, be
made by a conmittee of the Board or by the Governor alome, should the committee
not be promptly available. In order that the committee should be fully informed
on conditions suggesting a chenge of rate, the Governor should keep in close touch
with reserve banks as far as practicable.

7. Consideration should be given to the authorization of buy-
ing rates under 5% in districts outside of New York on acceptances originating with-
in the districts, as long as they have 5 discount rates.™

This memorsndum was made the special order of business for the meet
ing on the 15th at which time further discussion ensued with regard to the possibi-
lity of working out a new procedure. Governor Harrison and Mr. Kenzel were present
and advised the Board of the present procedure and the desirability of continuing
to give the operating officers of the New York bank some leeway in the matter of
changing the effective bill ratea. Governor Harrison suggested that the minimum
rate authorized by the Board should have some relation to the discount rate of the
bank, running in normal times, one-half percent below the discount rate with a max-
imm one~half percent above that rate. Governor Young suggested a minimum rate of
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5% with a maximum of 6%, and after some discussion suggested a procedure along the
following lines:

*That the Board authorize a minimum rate of 94 and a maximum rate
of &%, that the Board then give to the Executive Committee or the Executive Officer
authority to approve effective rates within the minimum and maximum approved by the
Board; and that the operation of the bill policy be left to the officers of the New
York Benk until a point is reached where the New York directora or the Board feel
that bills are being accumulated too rapidly or too slowly, in which event the mat-
ter of a change in the effective rate, and if necessary, the minimum and maximum
rates would be brought up for discussion.”

You then suggested a maximum of 5-1/2% instead of 64 and after some
discussion it was voted "that in the absence of & quorum of the Board the Executive
Coammittee, or in its absence, the Executive Officer of the Board be authorized to
approve effective buying rates within the limits of a 5% minimum and the 5-1/2%
maximum, excepting the Federal Reserve Banks of Dallas and Atlanta where 4-7/8%4 end
4-1/2% rates are now in effect on short maturities and the Federal Reserve Bank of
Richmond, where a rate of 5-5/8% has been established on long maturities, such rates
applying to bills originating in the respective districts.n

Farther discussion was had at the meeting on QOctober 28 at which time
you moved to have the action of the Board voted on August 15 amended to read as fol=-
lows: '

*That no change in bill rates shall be effective until after approv-
al by the Federal Reserve Board and that in the sbsence of a quorum of the Board,
the Executive Committee, or in its absence, the Executive Officer of the Board, be
aunthorized to approve effective buying retes within such minimum and maximm rates
as may be approved by the Board.'™

Action on this motion was deferred and since that date no further
action has been taken by the Board, any possible discussion regarding the matter be-
ing in connection with changes in buying rates at the New York Bank.

de Proposed reg.llation covering open market operations at _Federal

reserve banks,

‘ At the meeting omn October 29, 1929, following a report by the Gov-
ernor of the Purchase by the Federal Reserve Bauk of New York, upon authority of
its directors but without previous approval by the Board, of $50,000,000 of Govern-
ment securities, Mr. James submitted the following motion:

"gherees, the action of the Federal Reserve Bank of New York in pur-
chasing Govermment securities for its own account, without first securing the ap-
proval of the.Federal Reserve Board and/or the Open Market Investment Committee, is
contrary to the letter and spirit of the so-called ‘gentlemen’s agreement® under
which the Open Market Investment Committee was formed and has functioned during the
laat five years or more, and

*fhereas, it was obviously the intention of Congress in passing the
Federal Reserve Act, that the Federal Reserve Board should have consideration in

open market operations,
mNow, therefore, be it resolved, that Counsel be instructed to draw

up and submit to the Board a suitable regulation putting the final approval of open
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market operations with the Federal Reserve RBoard."

Mr. Hamlin then submitted the following resolution, as a substitute
for the one submitted by Mr. James:

"ihereas, a difference of opinion has arisen in the Board as to the
expediency of the action of the Federal Reserve Bank of New York, - whether acting
on its own initiative or under the Open Market Investment Cormittee, or both, in jur-
chasing $50,000,000 of Govermment securities,

"Now, therefore, be it rescived, that Counsel be directed to prepare
a draft of regulation covering all purchases, in the future, of Govermment securities
by the Open Market Investment Cormittee or by any individual Federal reserve bank."™

You then moved as a substitute for the resolutions submitted by Iessrs.
James and Hamlin, the following:

"That Counsel be instructed to prepare for submission to the Board
draft of an Open Market regulation covering purchases and sales of bills, purchases
and sales of Govermment securities and purchases and sales of foreign bills, the lat-~
ter in accordance with action taken by the Board on July 6, 1927w,

At the meeting on October 31, 1929, Mr. James submitted draft of a
proposed regulation on the subject of open market operations, consideration of which
was made the special order of business for the meeting on November 5. At that meet-
ing Mr. James filed two alternative drafts of the proposed regulation, and Governoxr
Young suggested that the Board considex the adoption of a very brief regulation pro-
viding merely that except with the approval of the Federal Reserve Board, no Federal
Reserve bank shall engage in open market operations in securities having & maturity
in excess of 19 days, and that a letter then be addressed to all Federal reserve
banks advising that the Board contemplates putting such a regulation into effect and
asking for their reactions. He submitted & form of regulation which was amended dur-
ing the discussion and adopted as follows, it being the understanding that the effec-
tive date would be left for subsequent determination:

"Except with the approval of the Federal Reserve Board, no Federal
reserve bank shall (a) buy any bonds, notes, certificates of indebtedness or Trea-
sury bllls of the United States, having a maturity in excess of 15 days, or (b} sell
any honds, notes, certificates of indebtedness, or Tressury bills of the United
States.” '

The Governor was then requested to prepare for consideration by the
Board, draft of a letter to all Federal reserve banks transmitting the regulation,
and at the meeting on November 7 he reported that he had consulted the Board's coun-
sel who advised him that after further consideration he is of the opinion that there
is considerable doubt of the legality of the regulation adopted by the Board. Other
legal forms of a regulation were discussed at this meeting and the Governor stated
he would endeavor to work out another form of regulation along the lines discussed
and submit it to the Board later. Since that time no action has been taken.
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In accordance with your request, there i1s given below the record .
of the Board's action, as shown by the minutes, with regard to:

\V 1. The proposed regulation by the Board of the purchese and sale by Federal re-
serve banks of billis of exchunge and bankers' acceptances abroad.

e et e A g o T TR

v' 2, The % eation of the procedure to be followed in the establishment of buying
rates on acceptances at Federal reserve banks, /

/ 3+ The proposed regulation covering open market operantions at [federal reserve
banks,

1. Resulation by the Board of the purchase and sale by Federal
resorve banks of bilis of exchange and bankers' acgeptances abroad,

At the meeting of the Roard on June 30, 1927, you stated you thought
some action should be teken by the Board to clarify its responsibility with re-
spect to the purchase and sale by Federsl reserve banks of bills of exchange and
bankers' acceptances in foreign money markets and that you would bring the follow-
ing motion up for action at the next meeting:

"That it be the sense of the Federal Reserve Board that the author-
ity conferred upon it in Section 13 of the Federal Reserve Act reading: 'The dia-~
gount and rediscount and the purchase and sale by any Federal reserve bank of any
bills receivable and of domestic and foreign billas of exchange, and of accepiances
suthorized by this Act, shall be subjeet to such restrictions, limitations, and
regulations as may be imposed by the Federal Reserve Board', applises %o the pur-
cbase and sale of bills of exchsnge and soceptances made abroad as well as at home
and that the Board rule; that sush purchases and sales are subject to such re-
strictions, limitations and regulptions aes 1t may see fit to impose.”

j!’
This matte s considered et the meeting on July 6, 1927, and the

following motion, submit by you, was adopted:

; *Fhat _;gﬂb the sense of the Mederal Reserve Board that the asuthor-
ity conferred upon it By Sections 13 and 14 of the Federal Reserve Act, with re-
speat to the purchagé and male of bills of exchange and acceptances, appliea to
sush purchases and/sales made abroad as well as at home, and thaet the Bosrd rule
“~3hat such purchyses and ssles are pubject to 1ts regulation and approval.”

At the mee¥ing of the Executive Comnittee on July 12, 1927, eoun-
ructed to prepare and submit to the Board a regulation such a8 contem-
plated by the above action, and at the meeting or Auky 30, at which time a meroran~
dum froe counsel' requesting further information &s to the character of the regule-

 yhich the Board desired his office to prepare was discussed, action on the
T was deferred. Since that date no further action has been taken by the

Board. However, the motion introduced by you on October 29, 1929, referred to la-

sel was ing
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ter in this memorandum, contemplated thes regulation by the Board of the purchase
and sale of bills gbroad. ‘

2. The guestion of procedure to be followed in the establishment
of buying rates on acgeptances at Federsl reserve banks,

At the meeting of the Board on January 3, 1929, following receipt
of advice from the Federal Reserve Bank of New York of an intended change in the
schedule of effective buying rates at that bank, the Governor stated that in his
opinion new achedules of buying rates should not be made effective until approved
by the Board. A general discussion followed regarding the prosedure whioch has grown
up in the matter of the establishment of buying rates at the Federal reserve banks,
whereby, after approval by the Board of a minimm rate, currently effective rates
are eatablished by the bank without prior reference to the Board, and it was the
consensus of opinion that such rates should be established, subject to the review
and determination of the Board, in the same menner as rates of discount and that
the present procedure should be revised.

Pk %

The need of;a change in the present procedure was discussed further
at the meeting on January 4, and upon yeur motion, the Governor was "requested to
; prepare for action by the Board, draft of a regulation superseding all existing re-
Ij gulations or practices governing bill rates, which will make all rates subject to

review and determination by the Board in the same manner as discount rates are now
subjeot to review", It was also suggesied by Mr. Ounningham that a meeting be held
for the purpose of disoussing fully the polisy of the Federal Reserve System with
# regard to the purchase and holding of acceptances, with a view to having the Board
g fully informed as to just what the effesct of the policy is and with the further
3 thought of oreating, if possible, & broader distridbution of bills.

Ocoasionsd by an advance in the schedule of effective buying rates
at the Federal Reserve Bank of New York, as the meeting on February 15, 1929, the
‘f Governor was suthorized, on the oscasion of his next visit to New York, to discuss
‘ with the direotors of the New York Bank the formmulation of a procedure tﬁer which
‘ buying rates could be considered by the Board before they are made effective by the
bank. At the mee$ing on March 21 the Govermor reported that he had discussed the
matter while in New York, partiocularly with Deputy Governor Kenzel who advised him
that in ordinary times he bhelieved the bank could operate if it were authorized to
adjust the bill rate wishin ome~half of one percent under the discount rate of the
bank, but that at the present time with the bill market so uncertain he did not feel
that anything could be dome except to follow the market rates. The Governor also
suggested that it would be desirable to have a conference between the members of
4the Board and the directoras of the Federal Reserve Bank of New York for a full ex-
change of views regarding the situation, This suggestion was taken up with the New
York directors shrough Governor lHarrison who reported that the idea of a conference
with the Board appealed to his directors and that they had asked }r, Woolley and
Governor Harrison to meet with the Board in Washington as soon as convenient. On
June 5, 1929, Messrs. MoGarreh, Mitchell, Reyburn and Treman met with the Board,
but as the matter of the proposed increase in the discount rate of the Federal Re~
serve Bank of New York was of first importance at that time, there was no discuse
sion of procedure in connection with the establishment of buying rates for bills.

Discussion with regard to the present procedure was had at the meet-
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ing on August 9, at which time another change in the New York schedule of buying
rates was noted with approval by the Board. Following further discussion at the
meeting on August 10, you submitted the following memorandum as a basis for discus-—
sion of a new temporary procedure with regard to the determination of buying rates
on bille by the Pederal Reserve Board:

"l., The successful application of the general lines of ocredit po-
lioy adopted by the Board at the conclusion of the recent conference with the Goye
ernors depends largely if not mainly, upon the degree of accurasy with whish pur-
chases of bills are adjusted to the trend of oocnditions from week t0 week and pos-
sibly scmetimes during short intervals,

2+ The matter is one of too much importance, involving as it does
the application of & national poliey, to be left to the determination of the Re-
‘serve Bank of New York even though the great bulk of the bills will originate and
be offered there. It should have the joint attention of the Federal Reserve RBoard
and such other leading reserve banks beside New York as ¢an conveniently be con-
sulted.

3« For this purpose some temporary working arrangement during
the remalnder of the year seems desirable. Later, when the Heserve System is on a
more neormal beasia of operation, a change in the working arrangement can be made,
better adepted to ordinary oonditions, That 18 & matter that might well be consi=-
dered at the auturmn conferences of banks with the Boerd.

4. Change of rate being the method by which the flow of bills to
the reserve bank 1ls chlefly regulated, constant attentlon wlll heve to be given to
the rate at which offerings of bills are coming under any glven rate, with the view
of determinin@gwhether they are coming too rapidly or too slowly to satisfy the ob-
Joectives of the System's eutumn policy.

H. The bill rate should, therefore, be under constant review by
the Board, with power in a committee or in the Governor of the Board to authorize
and approve changes in buying retes in accordance with the views of the Board or in
aceordance with sudden changes of conditions which call for immediste action.

8., It i sugeested that the Board should begin the autumn policy
by determining the lower limit of the buying rate of bankers acceptances at 5% -
this rate to remain in effect until changed by joint action of the banks and Board.
Changes in the actual buying rate above the 5% rate could, as suggested above, be
mede by a committee of the Board or by the Governor alone, should the committiee
not be promptly availeble. In order that the committee should be fully informed
on oonditions suggesting a change of rate, ithe Governor should keep in e¢lose touch
with Reserve banks as far as practicable.

7. Conaideration should he given %o the authorization of buy-
ing rates under % in districts outside of New York on ecceptances originating with~
in the districts, as long eaas they have 5 discount rates,"

This memorandum was made the apecial order of business for the meet-
ing on %he 15t%h at which %ime gurther discussion ensued with regard to the possibi-
1ity of working out a new procedure, Governor Harrison and Mr, Kenzel were present
and advised the Bpard of the present progedure and the desirability of continuing
to give the opersting officers of the New York bank saome leeway in the matter of
shanging the effective bill retes. Governor Harrison suggested that the minimum
rate authorized by the Board should have some relation to the discount rate of the
bank, running in normal timea, ons-half percent below the discount rate with & max-
imm one-half pesrcent above that rate, Governor Young suggested a minimum rate of
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% with a maximum of 6%, and after some diecussion suggested a procedure along the
following lines:

*That the Board authorize a minimum rate of 5% and a maximum rate
of &%, that the Board then give to the Ixecutive Committee or the Executive Officer
authority to epprove effestive rates within the minimum and maximum approved by the ;.
Board; and that the operation of the bill policy be left to the officers of the New [
York Bank until a point is reaohed where the New York directors or the Board feel
that bills are being accumulated too rapidly or too slowly, in which event the mat-
ter of a change in the effective rate, and if necessary, the minimm and maximum
rates would be brought up for discussion."

——

You then suggested a maximum of 5-1/2% instead of 6% and after some
discussion 1t was"voted 'that in the absence of a quorum of the Board the Executive
Committes, or in {ts absence, the Exequtive Officer of the Board be authorized to /
approve effective buying rates within the limits of & 5/ minimum and the 5-1/2% |
maximum, exgepting the Federal Reserve Banks of Dallas and Atlanta where 4-7/9%4 and ||
4~1/2% rates are now in effect on short maturities and the Federal Reserve Bank of i
Richmond, where a rate of 5~5/64 has been established on long maturities, such retes
applying to bills originating in the respective districts, »

i

Further disoussion was had at the meeting on COctober 28 at which time
you moved to have the action of the Board voted on August 15 amended to read as fole
lows:

"That no change in b1ill rates shall be effective until after approv-
al by the Federal Reserve Board and that in the absence of a quorum of the Board, A
the Executive Comnittee, or in its absence, the Executive Officer of the Board, be
authorized to apprave effective buying rates within such minimum and maximum rates
as may be approved by the Board,"

Action on this motion was deferred and since that date no further
action has been taken by the Board, any possible discussion regarding the matter be-
ing in connection with changes in buying rates at the New York Bank.

Se Proposed regulation covering open market operations at Federal

reserve banks,

At the meeting on October 29, 1929, following a report by the Gov-
ernor of the ?‘.\rohaue by the Federal Resexrve Bank of New York, upon authority of
its directors but without previous approvel by the Board, of $50,000,000 of Govern-
ment securities, Mr., James submitted the following motion:

. "Whereas, the sotion of the Federal Reserve Bank of New York in pur-
shasing Government securities for i{ta own acoount, without first securing the ap-
proval of the Federal Reserve Board and/or the Open Market Investment Cormittee, is
contrary to the letter and spirit of the so~called 'gentlemen's agreement' under
which the Open Market Investment Committee was formed and has functioned during the

last five years or more, and
"Whereas, it was obviously the intention of Congress in passing the

Federal Reserve Act, that the Federal Reserve Board should have consideration in

open market operations,
"Now, therefore, be it resolved, that Counsel be instructed to draw

up and submit to the Board a suitable regulation putting the final approval of open
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market operations with the Federal Reserve Roard."

Mr. Hamlin then submitted the following resolution, as & substitute
for the one submitted by Mr, James:

"fhereas, a difference of opinion has arisen in the Board as to the
expedienay of the action of the Fedpral eserve Bank of New York, - whether acting
on its own initiative or under the: ket Inveatment Cormittee, or both, in pur-
chaaing $50,000,000 of Govermment se 1 es,

"Now, therefore, be it resolved, that Counsel be directed to prepare
8 draft of regulation covering all purchases, in the future, of Govermment securities
by the Open Market Invesiment Committee or by any individual Pederal reserve bank,"

\

You then moved as a substitute for the resolutions submitted by Meassrs.

James and Hamlin, the following:

"That Counsel be instructed to prepare for submission to the Board
draft of an Open Market regulation covering purchases apd sales of bills, purchases
apd sales of Government securities and purchases and sales of foreign bills, the lat-
ter in ascordance with action taken by the Board on July 6, 1927%,

At the meeting on Qotober 31, 1929, lir, James submitted draft of a
propoud regulation on the subject of opsn marke$ operations, consideration of which
was made the special order of business for the meeting on November 5, At thet meet-
ing Vir. James filed two alternative drafts of the proposed regulation, and Governor
Young suggested that the Board consider the adoption of a very brief regulation proe
viding merely that exospt with the approval of the Federal Reserve Board, no Federal
Resorve bank shall engage in open market operations in securities having a matarity
in excess of 15 days, and that a letter then be addressed to all Federal reserve
banks advising that the Board contemplates putting such a regulation into effest and
asking for their reactions, He submitted a form of regulation whioh was amended durw
ing the discussion and adopted as follows, it being the understanding that the effec-
tive date would be left for subseguent determination:

"Except with the approval of the PFederal Resexrve Board, no Federal
reserve barnk shall (a) buy any bonds, notes, certificates of indebiedness or Trea-
sury bills of the United States, having a maturity in excess of 15 days, or (b) sell
any bonds, notes, certificates of indebtednsas, or Treasury bills of the United
States.”

The Governor was then requested to prepare for conaideration by the
Board, draft of a letter %o all Federal reserve banks transmitting the regulation,
and at the meeting on Novemher 7 he reported that he had consulted the Boardts coune
sol who advised him that after further conasideration he is of the apinion that there
is oonsiderable doubt of the legality of the regulation adopted b the Board, Other
legal forms of a regulation weres discuassed at this meeting and the Governor stated
he would endeavor %o work out another form of regulation along the lines discussed
and submit 1t to the Board later. Since shat time no action has been taken,
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REC'D IN FILES SECTION
- APR 171940
: a e

é/‘#ﬁ NBovember 8, 1929.

Ve
Dear Sir : W

Section 14(d) of the Federal Reserve Act authorises every
Federal reserve bank, "So buy and sell, at home or abroad, bonds and
notes of the United States, ® * * such rurchases to be mnade ia accords-
ance w¥ith mles and regulations pruscribed by the Yederal Reserve Board.®

Yud:r this provision the Yederal Heserve Board has proamul-
gated the following regulation to become effective at a future data to
be fixed by the Yederal Reservs Board:

"¥xcept with the approval of the Federal
Recsrve Roard, a Federal Reserve Bank shall not
buy or hold for its owm account obligations of
the United States Goverhmant Raving a maturity
in excess of one day ia an amownt in oxcess of
the subsoribed capital of such Pederal Reserve
Bank, ®*

The worde "for its own acconnt” are intended $o exclude the pur-
chase of Goverament obligations under resale agreemsuts and tmansactions,
whereby YTedsral reserve banks by Government obligstions for the account
of member Banks and own them for not more than one day pesnding delivery.

The exclusion from the limitation of Govormmeant oblipgatioms mot
"having a saturity ia sxcess of one day* will enable the reserve benks to
continus their practice of giving the Treasury the nsoessary assistante
to cover day to day overdrafts during tax paying periods.

Kindly advise the Joard at the earliest possible date what ex-
ceptions, 1f any, to the above regulation your bank dasires to have ap-
proved for it at the time the regulation is mads effattive, in order to
avoid any undus disturbance of your present sltuation.

Yery truly yours,

R, A. Young,
¥W omc sad Sovernary,

3 ; @
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/(io
The purchase or sale of Government securities shall be governed prim arily

with regard to their effect upon the general credit situation, and they shall
not be purchased by any individual reserve bank for the purpose of increasing
eamixgs. Generally speaking all future purchases of Government securities
shall be made by the open aarket investment committee, but/tlr]:e directors of
any federal reserve bank consider that a local emergency requires a purchase
of Governments a prompt report most be made to the Tederal Reserve Board and
such purchases shall not exceed the capital of the local reserve bank, without

prior approval by the federal Beserve Board* This shall not apply, however,

to the purchase and sale of securities having a maturity of 15 days or less*

»> N

sf#g F C* r . Ti-r- [ ]
fx

4** t . Cr

jr
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The date upon wnich this regulation shall became effective has >
been left for future determination by the Board. The words “for its
own account’ can be interpreted to mean as excluding purchase and resale
agreeiaent”™and over-the-nig/it._transactions, where banks buy and
own, » delivery™ The limitation covered by tne following words
“"having a maturity in excess of one dayl will enable the Heserve
Banks to follow the usual practice of the past of giving tne Treasury
the necessary assistance to cover day to day overdrafts during tax
paying periods.

The Board, therefore, woycld appreciate your advising it at
as eerly dgffe as possible™as-U> approvals, i& your opinion, the B

~ g KjSCi
wjyia. Hgyp to give your bank so that the present position of your

wsfrtfrufraTlY; will not be unreasonably disturbed .
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The date upon which this regulation shall become effective hat
been left for future determination by the Board. The vorde “for its
own account” can be interpreted to mean as excluding purchase nd resale
agreements and over-the-night transections,ehere banks buy and
own, covering delivery. The lim itation covered by toe following words
"having a maturity in excess of one day* w ill enable the Beserve
Banks to follow the usual practice of the past of giving the Treasury
the necessary assistance to cover day to day overdrafts during tax
paying periods.

The Board* therefore* would appreciate your advising it at
as early date as possible as to approvals, in your opinion* the Board
would have to give your bank so that the present position of your

institution w ill not bo unreasonably disturbed
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Nowvuiaber 5, 1929

Dear Sir:
L J

Section 14(b) of the Federal Reserve Act authorizes
every Federal reserve bank. ""To buy and sell, at hone or abroad, bonds,
and notes of the United States, and bills, notes, revenue bonds, and
warrants with a naturity frata date of purchase of not exceeding six
months, * * *such purchases to be made In accordance with rules and
regulations prescribed by the Federal Reserve Board*n

Under this* provision the following regulation has
been adopted by the Board:

Except with the approval of tho Federal Reserve
Board, no Federal reserve bn k shall (@) buy any bonds,
notes, certificates of indebtedness or Treasury bills of
the United States, having a natux"ity In excess of fifteen
days, or (b) sell any bonds, notes, certificates of in-
debtedness, or Treasury bills of the United States*

The date on which this regulation shall become effec-
tive has been left for futux*e detexnination by the Board, which real-
izes that under its provisions, certain every-day operations, whioh
are engaged in by the Federal reserve banks for their own account and
for the aeoount of their merober banks iIn a jaore or less routine man-
ner, nay be unnecessarily harapered* The Board would, therefore, ap-
preciate receiving froa you at the earliest possible date, an expres-
sion of the views of your officers and directors on the siatter*

Very truly yours,

R. A* Young,
Governor>

NOV & "929 NOV 7 '929

/
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ADDRESS OFFICIAL CORRESPONDENCE TO
THE FEDERAL. RESERVE BOARD

Dear Sir:

Section 14(b) of the Federal Reserve Act authorizes
every Federal reserve bank "To buy and sell, at home or abroad, bonds,
and notes of the United States, ail hil1ll/nTitrinj Tarnin Tnnnjwl nnl
wftrmpifcts K 1 t h ¥ H r n tordn”' nff inrrrli inn nifi aat m m  nttnc
swift, * * *such purchases to be made in accordance with rules and
regulations prescribed by the Federal Reserve Board,n

Under thie provision the following regulation has
been adopted by the Board:

Except with the approval of the Federal Reserve
Board, no Federal reserve bank shall (@ buy any bonds,
notes, certificates of indebtedness or Treasury bills of
the United States, having a maturity in excess of Ffifteen
days, or (b) sell any bonds, notes, certificates of in-
debtedness, or Treasury bills of the United States*

The date on which this regulation shall become effec-
*tive has been left for future determination by the Board, which real-
izes that under its provisions, certain every-day operations, which
are engaged in by the Federal reserve banks for their own account and
for the account of their member banks in a more or less routine man-
ner, may be unnecessarily hampered* The Board would, therefore, ap-
preciate receiving from you at the earliest possible date, an expres-
sion of the views of your officers and directors on the matter*

Very truly yours,

R. A. Young,
Governor*
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_ —.n>
To Subjec«:.
From.

Mitjifa 2

Except with the appraw™l. of the Federal Reserve Board, no
(fiyl ft11 f

Federal Heserve Bank saall puBfaejyfiu, rail, a any

obligations of tne United States Government hav:Lng a maturity

in excess of fifteen cllays#

Ay $~M<MsWUr\-~
w ¥ oxIi-u.

%
6 1929 !
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<ir.mu.iKe tmm idjaa
OHB Mi11B a. ttiQM
isslAsa 1|
Tho 11m, bmmbt« tfuuieltr aad WOhmm of ill gmrahacaa «<wA m Ui aada far
or for Dm aaooaat of IMimI| na«m baafra Im Ite opn Mrtot, jmraaaat to tho
tot»£ of IMUoa 14 of tho indflfsa.~oitno Mt, ahall bo isvenod primarily
alth « fit* of oecomBQgating ooaaare* i»d ImsU m i ana *ith reftfi to tholr

offset upoo tho J«Mral eredit altaatloa.

11m aaocaai of all lavoatattata aogalrod la tho opoa aarfcot parsusat to tho

pmyvislofti of 3a*tloa 14 of tho ifoitr*l Hooorvo «t aad hold If or ffcr tho ao-
ooint of ofton odor tl rasarvo hook shall aot ho lost thaa a certain iduwit nor
mon thaa a oortaia othar aawaat to ho flaad trm tla* to Iho igr tha %daral
Jtoooroo Board* wrcapt that this Iteltattoa shall aot apply toi

(1) To”ovftiy parohaooa aad aaloa of Ualtod fetatoa aoadst uotos«
oortifloatoa of ladohtadxiaso aad tvaauxy hé&lla for tho oooeeabcn“tloa or
aecoaat of tho 'Jvaaaar* of tia Uaitod tales la naouata n”~astti hr tha
ftaaoarr far porloda aot la oaoosa of fift&sn d”ras or

(2) Othar iavoataaata aada la oaorgoaclaa to aeaocaaeoato spa*
olfta aaihar haaka.

acito*in - HwUimt *n frt*

ffaaopt a/tar anMdjrlaft far aad raaaivli™ tha approval of tha radoral
~aaoroo Board* m fotiaral rooorvo hak ohall aaeaisa la« ar ayto dafialta
Ottalhwftta for, traaaaoti&aa with forolga gpyinaiats, foralga fcaaka or
forolga haakora imwolwim tha ~arahaaa* aala* asohaaga* loaa* plo%ts, or

oagaartriag of cold* gold aala or «dlo eortlfloatoa*

NOV s 19297
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APR 17 1940
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r

Except with the approval of the Federal Reserve Board, no
Federal Reserve Dank shall (a) buy any bonds, notes, certificates of
indebtedness or Treasury b ills of the united States, having a matur-

ity in exoess of fifteen days, or (b) sell any bonds, notes, certi-

ficates of Indebtedness, or Treasury b ills of the United States.
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r 1= 2
Except with the approval of the Federal Reserve Board,

no Federal Reserve bank shall (a) buy any bonds, notes "certi-

ficates of indebtedness or Treasury bills of the united States,

NOV 6 199
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X,
Except with the <errlnaurn of the Federal Reserve Board, no
Federal Reserve Bank shall jeagugo. iN Cfwilairko% tqxnm /]
autfrMFfrgga-Tnaer»-the--tf fo tt'9 of
--I G T )
—egfpurchase, sell”~<3*aH5H any "bonds, notes, or certificates

of indebtedness or Treasury hills of the United States, having

a maturity nt AM tiim tthr-pm™iTTm in excess of fifteen days.
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| IRZCGD IN FILES SECTION

aallicRt (NOX
lasiiaal - Ssfowal Ic -

rb« tl4*, uianaer, charactsr ana voiums of ait open at*rk«t operatic os an-
gaged ia by tfeueral reserve baa** under Section 14 of the Federal Reserve Act
shall be governed prim arily with a view of accommodating commerce and business
and with regard to their offeet upon the general crodl® situation.

3*gt.top

The aggregate amount ef a ll open market investments made by or for the ac-
count of the Federal reserve banks under Section 14 of the Federal Reserve Act
shall conform to lim itations imposed fro® time to time by the Federal Reserve
Board, except th «t such lim itations stall not at>ply to:

(1) Temporary parehases and sales of United States bonds, notes, cert
cates of indebtedness and Treasury bills for the accommodation or account of the
Treasury of tns United States in amounts requested by the Treasury for periods
net la excess ef fifteen days; or

*fr (2) Other investment* made la emergencies to accommodate specific member
banks.
111.- gwuUn<«—IR.-%»JLq
Except after applying for and receiving the approval of the Federal Re-
serve Board, no Federal reeerve bank shall engage in, or ioake definite com”"It-
mente for, transactions with foreign governments, foreign bnr;tea or foreign bank-
ers Involving the purchase, sale, exchange, loan, pledge, or earmarking of gold,

gold coin or gold certificates.

NOV 57139
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IForm No. 131
FEDERAL RESERVE

"% ..: Correspon.ence  » Date. cenobop 1
o : v ,w . - Subject: ) /REC'D IN FILES SECTION
i T TTURPR 171040
Tom jgp, iecheiland S — e e =
r/f' s s

At the meeting todny ). Yames sulusittod and furnishad to sach merw
ver of the 3oard, & &rafS of a prepopoed Tegalation mmorersing onon wArket Opere-

sions. Conslaaration of thi: nroposed reguleriisn was rude the speeinl order of
wha The

businses Tor the meating of iths fonrd on Tuonday, Nov

http uighed.org
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“72  APR 171940

Porm No. 131.

° . FEDERAL, RESERVE < @ - _:’;,
Office Correspondence — > e @ =
To _DPr. Miller - Subject:

From__Mr. ¥olilelland . o - ———

aro

In accordanoe with your request, theres is quoted below the reso-
lation adepted by the Board on July &, 1827:

"That 1t be the sense of the Fedaral Raserye Board that

the authority conferred upon it by Seaticns 13 and 14 of
the Federsl Reserve Ast, with respect %t the parchago and
sale of bills of exchange and aoceptances, applies to meh
purchases and sales made adroad as well ae at home, and that
the Board ruls that such purchases and sales are subject to
its regulation and approval.®

Ll 25, - B

kederat Réserve Bankof St: Louis—
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(Confidential) X-4980
. oo
U2z, L D
Octoberg( , 1927.
To: The Federal Reserve Board, Subject:; The Board's power over foreign
From:Mr. Wyatt—~ General Counsel. transactions of Pederal Reserve Banks.

The Board has requestéd an opinion with respect to what
regulations, limitations and restrictions it is authorized to »rescribe
as to foreign or international transactions of Federal reserve banks,
and as to its general authority over such transactions. I understand
that the Board desires to have the following points covered in this
opinion:

(1) Whether thé Board has power to regulate, limit,
or restrict transactions involving the opening of accounts, the appoint-
ment of correspondents, or the establishment of agencies in forcign
countries;

(2) Whether the Board has power to regulate, limit,
or restriet dealings in bills of exchange and bankers' acceptances
between Federal reserve banks and foreign central banks;

(3) Whether the Board has power to regulsate, limit,
or restrict dealings in gold between Federal reserve banks and foreign
central banks; and

(4) Whother the Federal reserve banks may lawfully
charge a commission or fee in connection with such foreign transactions.

CONCLUSIONS.

After careful consideration of these questions, I have reached
the following conclusions:

(1) Under the specific terms of section 1l4(e) of the

hip://fraser.stlouisfed.org/

Federal Reserve Act, no Federal reserve bank may lawfully open or main-
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X-4980
(-2-) ?

tain accounts, apooint corrcspondents, or establish agencies in foreign
countries without first obtaining the consent of the Federal Reserve
Board; and the opening and maintenance of such accounts, the apoointment
of such correspondents, the establishment of such agencies =nd the con-

duct through such correspondents or agencies of "any transaction" auth-

orized by section 14 of the Pederal Reserve Act for or on behalf of

other Federal reserve banks is expressly made subject to such rules and
regulations as the Federal Reserve Board may prescribe. In addition, the
Board has the power to order or direct Federal reserve banks to open and

.

maintain accounts, appoint correspondents and establish agencies in
foreign countries. '

(2) By virtue of specific provisions of the Federal Re-
serve Act, the Federal Reserve Board is authorized and empowered to pre-
scribe regulations, restrictions and limitafions governing dealings in
bills of exchange between Federal reserve banks and foreign central
banks.

(3) By virtue of its right to exercise general super-
vision over Federal reserve banks, and by Qiftue of certain other powers
specifically granted in the Federal Reserve Act, the Pederal Reserve
Board is authorized to regulate, limit or restrict important dealings
in gold involving large amounts between Federal reserve banks and
foreign central banks under section 14(ma)} of the Federal Reserve Act.

(4) Whenever the Federal reserve banks enter into any
lawful transaction involving the extension of credit to, or the perform-
ance of any service for, a foreign central bank, they may lawfully charge
a reasonable commission or fee for the extension of such credit or the

rendition of such services.

g
jp://fraser.stlouisfed.org/
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X-4980
(-4-)

From a mecre reading of this language it is obvious that the
Federal Reserve Board is given full control of all transactions con-
ducted thoreunder. No Fecdersl resorve bank may open or maintain accounts,
appoint correspondents, or establish agencies in foreign countries
except with the consent and subject to the regulations of the Federal
Reserve Board; and any Federal rcserve bank must open and maintain
accounts, apooint correspondents, or establish agencies in foreign
countries if ordered or directed to do so by the Federal Reservec Board.
The opening and maintaining of such accounts, the apnointment of such
correspondents, and the establishment of such agencies is expressly
made subject to "regulations to be prescribved by said board." No Fed-
eral reserve bank may open and maintain banking accounts through such
foreign correspondents or agencies without the consent of the Federal
Reserve Board.. Other Federal reserve banks may participate in such
transactions only with the consent and approval of the Federal Reserve
Board. And all transactions through such corrcespondents or agencies

in which other Federal reserve banks participate must be conducted

"under rules and regulations to be prescribed by the Board."

This gives the Board the fullest possible mcasure of control,
and it is important to note that the rules and regulations which may be
prescribed by the Board governing transactions in which other of the
Federai reserve banks participate pertain to all transactions authorized
by =mny pért of Séctiqn,l4, and is not limited to transactions under

subdivision (e).

DEALINGS IN BILLS OF EXCHANGE AND ACCEPTANCES.
The power of the Federal reserve banks to deal on the open

gitized for FRASER Market in bills of exchange and bankers! acceptances is coanferred by the
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(-5-) X-4980

Tirst paragrari of section 14, which reads as follows:

"Sec. l4. Any Tederal reserve bdank may, under rules
and regulations orescribed oy the Federal Reserve Board,
purchase snd sell in the open market, al home or abioad,
either from or to domestic or forelgn banks, firms, cor-
porations, or individuals, cable traasfers and bankers!
accentances and bills of exchange of the kinds and matur-
ities by this Act made eligible for redigcoumnt, with or
without the indorsemsnt of a member bonk."

It is obvious that all transactions conducted under authority

of thils parasravh are exnressly made subject to '"rules and regulations

nrescribed by the Federal Zeserve Board,"

Further and more complete authority to control such trans-

actions is counferred upon tha Federal Ressrve Board by ths Tfollowing
naragraph of secction 13:

“The discount aond rediscount and the purchase and
“cale ©y any Federal rescrve bank of any bills rsceivable
and of domestic and foreign bills of exchunze, md of
accentances authorized by this Act, shall D2 subject o
such restrictions, limitations, sand regulations as mny be
ipposed oy thac Federal Regerve Zoard.!

It hag becn sugcested that this parazsrenh pertains only to
(] & =3 "~ &

domestic transactions and gives the Board no power over transactions

in foreign countries; but, the broad lanzuage

=

used by Congress is not

subject to any such restricted interpretation. It will be noted that

it appliecs not only %o the discount and rediscount dbut also to the

purchase and sale by any Federal reserve banks of any bills rccelvable

and of domestic ¢nd foreigm bills of exchange and of accentonces auth-

orized by this Act. It is not limited in terms to domestic transactlons

w

I

H-
-

but is couched in the broadest poesible language and 1s obviously

intended to include all vurchases and saleg oy any Fedoral reserve bank

of any bills recoivable, domestic and foraisn Lillg of exchange, or
accentances avthorized by the Foderal Reserve Act.

tp://fraser.stlouisfed.org/
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Octoberg(), 1927.

The ¥ederal Reserve Board, Subject: The Board's power over foreign

From:Mr. Wyatt- General Counsel. transactions of Federal Reserve Banks.

The Board has requestéd an opinion with respect to vhat
regulations, limitations and restrictions it is authorized to nrescribe
as to foreign or international transactions of Federal rescrve banks,
and as to its general authority over such transactions. I understand
that the Board desires to have the following points covered in this
opinion:

(1) Whether the Board has power to regulate, limit,
or restrict transactions involving the opening of accounts, the appoint-
ment of correspondents, or the establishment of agencies in forcign
countries;

(2) ﬁhether the Board has power to regulate, limit,
or restritt dealings in dills of exchange and bankers' acceptances
between Federal reserve banks and foreign central banks;

(3) Whether the Board has power to regulate, limit,
or restrict dealings in gold between Federal reserve banks and foreign
central banks; and

(4) Whether the Federal reserve banks may lawfully
charge a commission or fee in connection with such foreign transactions.

CONCLUSIONS.

After careful consideration of these questions, I have reached
the following conclusions:

(1) Under the specific terms of section 14(e) of the

pitized for FRASER pederal Reserve Act, no Federal reserve bank may lawfully open or main-
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tain accounts, appoint corrcspondents, or establish ngencies in foreign
countries without first obtaining the consént of the Federal Rescrvs
Board; and the opening and maintenance of such accounts, the appointment

of such correspondents, the establishment of such agencies and the: con-

duct through such correspondents or agencies of "any transaction" auth-

orized by section 14 of the Federal Reserve Act for or on behalf of

other Federal reserve banks is expressly made subject to such rules and
regulations as the Federal Reserve Board may prescribe. In addition, the
Board has the power to order or direct Federal reserve banks to open and

.

maintain accounts, appoint correspondents and egtablish agencies in
foreign countries. “

(2) By virtue of specifié provisions of the Federal Re<
serve Act, the Federal Reserve Board is authorized and empowered to pre-
scribe regulations, restrictions and limitaﬁions governing dealings in
bills of exchange between Federal reserve banksband foreign central
banks.

(3) By virtue of its right to exercise general super-
vision over Federal reserve banks, and by Qirtue of certain other powers
specifically granted in the Federal Reserve Act, the Pederal Reserve
Board is authorized to regulaté, limit or restrict important dealings
in gold involving large amounts between Federal reserve banks and
foreign central banks under section 14(a) of the Federal Reserve Act.

(4) Whenever the Federal reserve banks enter into any
lawful transaction involving the extension of credit to, or the perform-
ance of any service for, a foreign central bank, they may lawfully charge
a reasonable commission or fee for the extension of such credit or the

rendition of such services.

D
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DISCUSSION.

Tie only one of these questions which oresents any difficulty

is the question whether the Board has the power to regulate, limit or

resirict dealings in g0ld between Federal reserve banks and foreign

central banks. I shall, therefore, discuss the other questions first

accounts,

covitries

gitized for FRASER
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and take up this more difficult question last.

FOREIGN ACCOUNTS, CORRESPONDENTS AND AGENCIES.

The authority for Federal reserve banks to open and maintain
appaint correspondents, and establish agencies in foreim

is conferred by the following language of Section 1l4:

“Every Federal reserve vank shall have power:

"(e) To establish accounts with other Federal reserve
banks for exchange purposes and, with the consent or
upon the order and direction of the Federal Reserve
Board and under regulations to be vnrescribed by said
board, to open and maintain accounts in foreizn coun-
tries, appoint correspondents, and establish agencies

in such countries wheresoever it may be deemed best

for the purpose of purchasing, selling, and collecting
bills of exchange, and to buy and sell, with or without
its indorsement, through such correspondents or agencies,
bills of exchange (or acceptances) arising out of actual
commercial transactions which have not more than ninety
days to run, exclusive of days of grace, and which bear
the signature of two or more responsible parties, and,
with the consent of the Pederal Reserve Board, to open
and maintain banking accounts for such foreign corres-
pondents or agencies. Whenever any such account has
been oened or agency or correspondent has been appointed
by a Federal reserve bank, with the consent of or under
the order and direction of the Federal Regerve Board,
any other Federal reserve bank may, with thc conscnt

and anoroval of the Federal Reserve Board, bc permitted
to carry on or conduct, through the Federal rcserve bank
opening such account or.appointing such agency or cor-
respondent, any fransaction authorized by this section
under rules and regulations to be nrescribed by thre hnard.®
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From a mere reading of this language it is obvious that the

Federal Reserve Board is given full control of all transactions con~
ducted thereunder. No Federal rescrve bank may open or maintain accounts,
appoint correspondents, or establish agencies in foreign countrics
except with the consent and subject to the regulations of the Federal
Reserve Board; and any Federal rceserve bank must open and maintain
accounts, appoint correspondents, or establish agencies in foreigm
countries if ordered or directed to do so by the Federal Reserve Board.
The opening and maintaining of such accounts, the.apwointment of such
correspondents, and the establishment of such agencies is expressly
made subject to "regulations to be prescribed by said board," Mo Fed-~
eral reserve Bank may open and maintain banking accounts through such
foreign cofrespohdents or_agencies without the consent of the Federal
Reserve Board; Other Federal reserve banks may participate in such
traﬁsaC£ions-only with the consent and approval of the Federal Reserve
Board. And all transactions through such correspondents or agencies
invwﬁich other Eederal~reserve banks participate must be conducted
"under rules and regulations to be prescribed by the Board."

| This gives the_Board the fuliest possible mcasure of contrel,
and it’is impbrtant to note that the‘fules and regulations which may be
prescribed by the Board governing transactions in which other of the
Federai reserve banks participate pertain to all transactions authorized
by =ny p;rt of Séctiqn 14, and is nbt limited to transactions under

subdivision (e).

i DEALINGS IN BILLS OF EXCHANGE AND ACCEPTANCES.
The pbwer of;thb_Federal reserve banks to deal on the open

market in bills of exchange and bankers! acceptances is conferred by the
[Raitized for FRASER - - ‘
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rirst paragranrh of section 14, which reads as follows:

"Sec, 14, Any Federal reserve bank may, under rules
and regulations prescribed vy the Federal Reserve Board,
purchase and sell in the open market, at home or abroagd,
either from or to domestic or foreign banks, firms, cor-
porations, or individuals, cable transfers and bankers!
accentances and bills of exchange of the kinds and matur-
ities by this Act made eligible for rediscount, with or
without the indorsement of a member bank.!

It is obvious that all transactions conducted under authority
of this paragraoh are exoressly made subject to “rules and regulations
nrescribed by the Federal Reserve Board,"

Further and more complete authority to control such trans-
actions 1is conferred upon thoe Federal Reserve Board by the following
varagraph of section 13:

"The discount and rediscount and the purchase and

“cale by any Federal rescrve bank of any bills receivable

and of domestic and foreign bills of exchange, and of

acceptances authorized by this Act, shall beo subject to

such restrictions, limitations, and regulations as may be
imposed by the Federal Regerve Zoard."

It has been suggested that this paragraph pertains only to
domestic transactions and gives the Board no power over transactions
in foreign countries; hut, the broad lanzuage used by Congress is not
subject to any such restricted interpretation. It will be noted that
it applies not only to the discount and rediscount dbut also to the

purchase and sale by any Federal reserve banks of any bills rcceivable

and of domestic nd forelgn bills of exchange and of acceptances auth-
orized by this Act. It is not limited in terms to domestic transactions
but is couched in the broadest possible language aad is obviously
intended to include all purchases and sales oy any Fodoral reserve bank
of any bills receivable, domestic and foraism bills of exchange, or

acceptances authoriged by the Faoderal Reserve Act.

tp://fraser.stlouisfed.org/
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It has been sug ested th=t it was intended to ap»oly only to
transactions under sectiorn 13 and does not apwly to dealings under
section 14. A glance at the legislative history of this arovision,
however, shows that it could not ppossibly have been intended to apply
ouly to section 13, As contained in the original Federal Reserve Act,
this provision applied oanly to rediscounts but it was amondcd by the
Act of September 7, 1916, so as to apwly also to purchases and sales.
At thof time section 13 did not authorize Federal reserve banks to
purchasce and sell bills reccivable, bills of exchange or bankers!
acceptances but dealt with discounts ond rediscounts and the only
authority for the purchase and sale of bills of exchange and accept-

ances by Federal reserve banks was contained in section 14. Even at

this late date, the only authority in section 13 to purchase and sell

bills of exchange is the authority added by the Agricultural Credits
Act of March 4, 1923, to purchase and sell bills of exchange »oyable
at sight or on demand which are drawn to finance the domestic shipment
of nonperishable readily marketable staple agricultural products.

It is obvious, therefore, that the authority conferrcd upon
the Federal Reserve Board by the above quoted provision of scction 13
is intended to apoly to the purchase and salc of bills of exchange and

bankers! acceptances by Federal reserve banks at home or abroad uander

sectlon 14.

In my opinion, therefors, the specific provisions of the Fed-
eral Reserve Act authorize and empower the Federal Reserve Board to wre-
scribe regulations, restriction., and limitations covering dealings in
bills of cxchange nnd bankers'! acceptances between Federal reserve banks

and foreign ceatral banks.

hip://fraser.stlouisfed.org/
FRderal Reserve Bank of St. Louis



Reproduced from the Unclassified / Declassified Holdings of the National Archives

DECLASSIFIED
AuthorityC) 2395 P

(-7-) X-4980

RIGH? 0F FEDERAL RESFRYE BANYS TO MAKE A REASONABLE
CHARGE IN CONNECTION VITH JORBIGH TRANSACTIONS.

Assuming that Federal reserve banks have power to engage in
transactions whersby they sell or lend gold to foreign banks, purchase
bills for the account of foreign banks or extend credit in any way to
foreign banks, himve the Federal reserve banks the right to charge a
reasonable commission or fee for o doingi

In my opinion it is an incidental power of Federal reserve
banks to make a reasonable charge for any service lawfully rendered by
them, unless such charge is nrohibited by statute or is contrary to
public policy. There is no statute prohibiting the making of charges by
Federal reserve banks in connection with dealings in gold or bills of
exchange with foreign central banks, nor is there anything in the Federal
Reserve Act to indicate that such a charge should be considered contrary
to public policy. Assuming that the Federal regerve banks have power
to engage in these foreign transactions, I am of the opinion, therefore,
that they are legally authorized to make a reasonable charge for the
services which they render in that connection.

GOLD TRANSACTIONS.

Section 14(a) authorizes and empowers the Federal reserve banks:

“(a) To deal in gold coin and bullion at home or abroad, to
make loans thereon, exchange Federal reserve notes for gold,
gold coin, or gold certificates, and to contract for loans
of gold coin or bullion, giving therefor, when necessary,
acceptable security, including the hypothecation of United
States bonds or other securities which Federal reserve banks
are authorigzed to hold;!

This section does not expressly authorize the Federal Reserve
Board to regulate, limit or restrict the exercise of the powers conferred
thereby; but I am of the opinion that such authority is to be found else-

fgitized for FRASER
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where in the Act,

I am not familiar with the dotalls of the arrangements between
the Federal Resgrve Bank of New York and the varilous central bahks of
foreign countries; but it is my understanding that, whenever the Fed~

* eral Reserve Banks have undertaken to water into transactions with
foreign central banks involving the purchase and sale of bills of ex-
change or dealings in gzold, the Federal Reserve Bank of New York has
first entered into mutual arrangements with such central banks whereby
each bank appoints the other its correspondent or agent, and that tae
transactions which take place under these arrangements are conducted

by the Fedeoral Rescrve Rank of New York on behalf of all Federal Re-

i serve Banks on a pro rata basis. Where this is done there can be
no doubt of the Board'!'s power to prescribe rules and regulations govern-
+ ing all such transactions which are autncorized by any part of Section 1l4;

because the last sentence of Section 14{e) rovidcs that:
"Whencver -~ny such account has been op:mned or

agency or eorrespondent has been apnointed by a Fed-
eral reserve banit, with the consent of or under the
order and direction of the Federal Reserve Roard,
any other Federal reserve bank may, with the consent
and approval of the Federal Reserve 3Board, be permitied
to carry on or conduct, through the Federal reserve
bank opening such account or appointing such agency
or correspondent, any transac¢tion authoriged by this
section under fules and regulations to be prescribded
by the board.M

It has veen suzgested that the words "any transactions" as used

here refer only to the purchasing, selling and collecting of bills of
exchange under authority of subdivision (e) of Section 14; but, in

my opinion, n0 such restricted interpretation can properly be given

to these words. 7The words "any transaction authorized by this section

igitized for FRASER
tp://fraser.stlouisfed.org/
deral Reserve Bank of St. Louis



Reproduced from the Unclassified / Declassified Holdings of the National Archives

DECLASSIFIED

Authorityé;fZ | )95_2;____

(-9 - ¥-4980

are very broad in their scope and clcarly include every transaction
authorized by any nart of Section 14, including the power granted by
Subdivision {a) to deal in 2014 coin and bullion at houme or abroad.
In my opinion, therefore, this vrovision of subdivision (e) of Section
14 specifically authorizes the Board to -rescribe rules and regulations
soverning any and all transactions in gold betwecen a Federal re-
serve bank and a foreign central bank which has been apnointed as
the agent or correspondent of such Federal rescrve bank, i other
Federal reserve banks participate in such transactions.

Independently of the vower conferred by section 14(e), however,
I am further of thc oninion that the Federal Reserve Board is authorized
to regulate, limit or restrict international gold transactions of the
Federal rescrve banvs, cven when such transactions ars not conducted
through correspondents or agencies opcned or established pursuant to

. Thig vowor in my opinion is included in the power con-

~

gsection 14(o
ferred by section 11(j) "to cxercise gencral supervision over said
Federal reserve banks" and the power conferred by Section 11(i) to
"porform the dutics, functions, or services soecified in this Act, and
make all rules and regulations necessary to enable said Board effec-
tively to perform the same.

Ian view of the great importance of this guestion, I shall die~
cuss at length the nature and extent of the Boord's wower of general

supervision, the legislative history of the open market powers of

the Federal reserve bongs, the respective functions of the Federal

reserve banks and the Federal Reserve Board in the Foderal Reserve

System and the reclation of international gold transactions to otaecr
itized for FRASER
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transactions over which the Board has been given specific powers. Before
entering upon such a lengthy discussion, however, I shall state briefly
my reasons for the above conclusion.

1, It has long been recognized that banking is a business af-
fected with the public interest and that banks are subject to regulation
under the police nmower for the protection of the general welfare of
the people.

2. Because of their very nature and bccause of the far-reaching
effects of their nolicies and transactions on the general welfarc of
the people, this is especially‘true of Federal reserve banks,

3. Federal reserve banks are instrumentalities of the Foderal
government created for npublic purposes and are at all times and in all
respects subject to the paramount authority of the Federal zovernment.

4. The Federal Reserve Board is an arm of the Federal government
created for the purpose of administering the Federal Reserve Act and
exercising general supervision over tae Federal reserve banks, to the
end that they may function in a manner best calculated to carry out
the purposes of the Federal Reserve Act, to serve the public policy
of thc United States, and to benefit the people of the United States.

5. The Board's general power of supervision includes the power
to sec that the Federal reserve banks preserve and protect the banking
reserves of the country with which they are entrusted, that they do
nothing which may endanger the solvency or soundness of their cur-
rency, that they carry out faithfully the pwiposes of the Federal
Reserve Act and that they comply in all respects with toth the letter

and the spirit of the law., This power carrics with it the power to

org/
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require the Fedoral resorve banks to cease doing anything vhich is ultra~
vires or which might defeat the purposcs of the Federal Reserve Act or
which might be detrimental to the public interest. Moreover, this power
is to be construed liberally so as to enable the Board effectively to
safeguard the great public interests confided to it.

6. From an examination of the Committee reports and legislative
debates on the Federal Reserve Act it is perfectly clear that the power
of carrying on the regular routine everyday business of the Federal re-
son¥e banks and the power of determining local policies was entrusted
to their respective board of directors, but the Federal Reserve Board
was created as "a general board of management" entrusted with the power
to overlook and direct the general functions of the banks in order that
the Board, on bchalf of the government, might retain some power over

the exercise of the "broader banking functions" affecting the country

as_a whole.

7. To this end, the Board was given power, among other things,
to review and determine the rates of discount to be fixed by each
Federal reserve bank from time to time, to regulate the open market
transactions of the Federal reserve banks, to exercise general super-
vision over the Federal reserve banks, and to make gll rules and
regulations necessary to enable the Board to perform the duties, func-
tions or services specified in the Federal Reserve Act.

8. .The power to purchasé and sell bills of exchange and bankers'
acceptances in the open mariet was conferred upon the Federal reserve
banks in order to cmable them to make their rediscount rates effective
and to protect their gold reserves, but this power was subjected to
Dgitized for FRASER
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regalation by the Federal Roscrve Board in order that the Board might have
some control over the reserve mositions of the baaxs, the rediscount
rates, and general credit conditions througnout the country.

9. PFor the same reason, the Board was given a great measure of
control} over the other onen marizet operations of the Federal reserve
banks, over their nower to appoint correspondents, open accounts and
establish agencies abroad, and over the transactions which might be
conducted through such foreign correspondents and agencies.

10. The effectiveness of thae powers thus conferred upon the
Board would be seriously impaired and the Board's ability to exercise some
control over the rediscount rates, opcn market operations and foreign
transactions of the Federal reserve banks with a view to protecting the
general credit situation and oversceing the "broader banking functions"
affecting the country as a whole might be rendered nugatory if the
Fedoral reserve banks could enter into transactions with foreign banks
involving the purciinse and sale, lending, borrowing and earmarking of
gold, thereby moving srcat quantities of gold into or out of the
country, without bteing subject to any regulation or check by the Federal
Reserve Board.

11. Any statute must be construed as a whole and in such a
way as to carry out the intent of the legislature. The intont of the
legislaturc must be obtained by reading the act as a whole and not by
construing isolated provisions of the same without any refercace to
their rolation to the other provisions of the act or the effect of
such construction upon other nrovisions of the act.

12, To construc the Board's powers "to exercise geaeral super-

vision over the Federal reserve banks" and "to perform tae duties,
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functions or servicss specificd in this act and to make all rules and
regulations neccssary to enable said Board efiectiively to perform the
same" strictly and in such a way as not to include the power to exercise
some control over international gzold transactions, would clearly defeat
the broad purposes of the Federal Reserve Act and greaily impair the
Board's function as a "general board of management" entrusted with the
power to overlook and direct the general functions of the banis in order
that the Board, on behalf of the government, might retain some power over
the exercise of the %broader baniding functions" affecting the country as
a whole,

13. Dealings in gold batween the Federal reserve banks and foreign
central banks are transactions of immortance to the cntire Federal Re-
serve System and to the public intercsts,of the United States as a whole,
Normally large amounts are involved in these dealings. TFrequently in
such transactions the funds of the Federal reserve ban'ts are invested
in or represented by asscts located in foreign countries. Tais use of large
amounts of thé funds of the Federsl Reserve System mignt causc a serious
restriction vpon the rmount of funds available for use in this country

" and harmful rasults upon the Federal Reserve System or vpon the business
interests of this country might ensue. It could serioucly affect the
gold reserves of the country and thc effectiveness of the rediscount
rate.

14, Under these circumstances, the question whether and to what

extent Federal reserve bonks should engage in transactions of this kind
is an important question of policy to the Federal Reserve Systeom as
a whole. The practical responsibility of such transactions is one

itized for FRASER
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which in the lost analysis, must rest upon the Federal Reserve Board.

If the Federal Reserve Board's power of general supervision over Fed-
eral reserve banks is to have any practical effect or is to be given any
substantisl meaning, it must be considered to extend to and include the
regulation or restriction of such important activities of Federal reserve
banks as these international dealings in gold, which may impair the ef-
fectiveness of the rediscount rate and the open markzet transactions over
whiéh the Board is expressly ziven a large measure of control,

I am of the opinion, therefore, that by virtue of 1ts right to ex-
ercise general swicrvision over Federal reserve banks the Federal Reserve
Board is empowered and authorized to restrict or regulate important deal-
ings in gold involving substantial amounts between Federal rescrve banks
and foreign central banks under section 14(a) of the Federal Reserve Act
and that accordingly the Federal Rescrve Board may, if it <o desi:es,
require Federal reserve banks to obtaln its approval bvefore entering into
sﬁch transactions.

. FURTHER DISCUSSION AND CITATION OF AUTHORITIES.

The above is only a summary of the reasons for @y conclusions
regarding the Board'!'s power to exercise supervision and control over
international gold transactions. In view of the vast importzace of this
subject, I have made a very lengthy and complete study aad feel that I
shoﬁld sutbmit below for future reference the results of that study and
the citations of such authorities as I have found.

GENZRAL SUPERVISCRY POWER.

I have made a careful and thorough study of the Board's general
supervisory power and of the legal authorities regarding the general
supervisory or visitatorial powers in general. I submit the following

discussion of that subject for the Board'ls further informatlon.
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It is customary in American law to vest in some board, commission,
or officer, the power to exercise general supervision over certain types
of corporations such as common carriers, insursnce companies, and banks,
which are affected with a pﬁblic interest. Farthermore, under American
law all corporations sre chertered by the Government and have only such
powers as are expressly granted in their charters or in the laws under
which they are incorporated and such incidental powers as are necessary
to the exercise of the powers expressly granted. It is well settled that
by implication they are forbidden to exercise any other powers. The Stats,
therefore, is interested in any attempt by a corporation to exceed its
corporate powers and it is well setitled that the State is the one to.com-
plain of any ultra vires acts of a corporation and is the only one which
can institute quo warranto proceedings to compel a corporation to cease
performing ultra vires acts. The duties of boards, commissions or
officers charged with general supervision over corporations affected
with a public interest, therefore, are primarily to see that such cor-
norations do not exceed their lawful powers and that they.carry out the
purposes'of their organization in such a way as to benefit rather than
injure the public, and to prevent or check any abuses of any character.
This power, in-its general nature and purpose is quite similar to,
if not the same as, the common law power of visitation. A discussion of
the authorities on the subject of visitatorial powers, therefore, may
throw some light on the extent of the Board!s duties and powers in the
premises.
The visitors of eleemosynary and ecclesiastical corporations at
common law, however, frequently pérformed all the functions and possessed

all the powers which are now divided between the directors of banks and

hti://fraser.stlouisfed.org/
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portant to kecep this in mind while reading the authorities quoted below:
Bouvier's Law Dictionory, (ps. 3404) discusses this subject as follows:

"Visitation. The net of examining'into the affairs of a corpora-
tion:

"The power of visitation is applicable only to ecclesiastical
and cleemosynary corporations. 1 Bla. Com. 480. The visitation of civil
corporations is by the government itself, through the medium of the
courts of justice. Sec 2 Kant, 240. In the Unitecd States, the legislature
is the visitor of all corporations founded by it for public pursosocs;
Dartmouth Colleze v. Woodward, 4 Wheat. (U.S.) 518 4 L. Ed. 629.

x ok ok ok ok 4 ok ok ok K %k ok

WAll elcemosynary corporations who are to receive tae charity
of the founder have visitors if they are ecclesiastical cornorations;
and if a varticular visitor is not provided by the rounder, then the
Ordinary of the place is the visitor: if they are lay corporations,
the founder and his heirs are perpetual visitors; 5 Mod., 404, It is a
necessary incident of an eleemosynary corporation; 1 Mod. 82; "a vpower
to_correct abuses and to enforce due observance of the statutes of the
charity, ‘but not a power to revoke the gifts, to change uses or divest
rights;* Allen v. McKean 1 Summ, 275, Fed. Cas. No. 229, per Story, J.

"A visitor has the right of inspecting the affairs of the
corporation, and superintending all officers who have charge of them
according to the statutes of the founder, without any control or revision
of any other porson or tody, except the judicial tribunals, oy whose
authority and jurisdiction he may be restrained and kept within the limits
of the granted powers, and made to regard the general laws of the land;
in re Murdock, 24 Mass. 303, No. apveal lay from a visitor unless he
visits qua Ordinary, when an appeal lay to the Crowa in Chancery. It was
soald by Iord Comden that visitation is despotism uncontrolled and without
appeal; Grant, Corp. 534. See, generally, Tudor, Charitable Trusts;
Stephens, Statutes Relating to Ecclesiastical, etc., Institutions; Report
of Oxford Commission (1852); 7 Com. Dig. 545; 21 Viner, Abr. 587. See 34
L. Mag. and Rev. 40, os to Oxford and Cambridge Universities.

"In Massachusetts it is held that the visitation of elecemogymary.
corporations according to the common law is in force except as altered by
statute; In re Murdock, 24 Mass. 303; such statutes may vest visitatorial
power in the courts, in the absence of a mersonal visitor, or even where
there is one; In re Taylor Orphan Asylum, 36 ¥is. 534; but where visita-
torial power is conferrecd on certain public officers, the courts may not
interfere unless guch visitors should act contrary to law; Nelson v.
Cushing, 2 Cush. (56 Mass.) 519.

"Even where a testator, in founding a hospital, directed that the
trustees should annually report their acts to the court and siw bonds,
it was held that the court had no visitatorial power or other supervision;
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Jenkins v. Berry, 119 Ky. 350, %3 S.7, 594,

"The visitatérpial power of a court over a cemetery association does

not authorize it to substitute its own business judgment for that of the
association; Roanoke Cemetery Co. v. Goodwin, 101 Va. 605, 44 S.E. 769.

"Under the visitatorial powers of a state over corporations doing
business within its borders, it is commetent for it to compel such corpora~
tions to produce their books and papers for investigation and to require the
testimony of their officers and employees to ascertain whether its laws
have been complied with, and this power extends to the production of books
and papers kept outside of the state, and a statute reguiring such production
does not amount to an unreasonable search or seizure or a denial of due
process of law; Consolidated R. Co. v, Vermont, 207 U. S. 5&1, 28 Sup. Ct.
178, 52 L. Ed. 327, 12 Ann. Cas. 55%; Hemmond P. Co. v. Arkansas, 212 U,S.
322, 29 Sup. Ct. 370, 53 L. Ed. 530, 15 Ann. Cas. 645. A corporation, being
the creature of the state, has not the constitutionnl right to refuse to
submit its books and mapers for an examination at the suit of the state, and
an officer of a corporation charged with criminal violation of a statute
cannot plead the criminality of the corporation as a refussl to nroduce its
books; Hale v. Henkel, 201 U. S. 43, 25 Suv. Ct. 370, 50 L. ®d. 652. A cor-
poration is bound to furnish information when called for by the state, so
far as reasonably possible, and state the facts which excuse them from an-
swering more fully; State v. Exoress Co., %1 Minn. 87, 83 N.W. U465, 50 L.R.A.
657, 83 Am. St. Rep. 366; by statute the right exists in Kansas; See Western
U. Tel. Co. v. Austin, 67 Kan. 208, 72 .Psc. 850.

"It may be considered that, to a2 certain extent, rajilroad com-
missions are the machinery crested dy low for the exercise of vigitstorisl

power.

"This power does not include the common law right of the shareholder
to inspect the books of the corvoration; Guthrie v, Harkness, 199 U.S.
148, 26 Sup. Ct. 4, 50 L. Ed. 130, 4 Ann. Cas. U33.®

In the famous Dartmouth College Case, 17 U.S. (4 Wheat) 517, 672,
Mr. Justice Story discusses the subject of visitors of eleemosynary corpor-
ations as follows:

"Po all eleemosynary corporations, a visitatorial pover
attaches, as a necessary incident; for these corporations being
composed of individuals, subject to human infirmities, are liable,
as well as private persons, to deviate from the end of their insti-
tution. The law, therefore, has provided, that there shall somevhere
exist a power to visit, inguire into, and correct £ll irregularities
and abuges in such corporations, and to compel the original purposes
of charity to be faithfully fulfilled. 1 Bl. Com. 430. The na-
ture and extent of this visitatorial power has been expounded with
admirable fulness and accuracy by Lord Holt in one of his most cele-
brated judgments. Phillips v. Bury, 1 L. Raym. 5; s.c. 2 T.R. 3L6,
And of commion right, by the dotation, the founder and his heirs are the
legal visitors, unless the founder has apnointed and assigned another per-

ngﬁmfﬂFRASER son to be visitor. For the founder may, if he please, at the time of the
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endowment, part with his visitatorial power, and the
person.to whom it is assigned will, in that case, possess

it in exclusion of the founder's heirs. 1. Bl. Com. 482.

*** But where trustees or governors are incorrorated

to manage the charity, the visitatorial power 1s deemed

to belong to them in their corporate character. Philips

v. Bury, 1 Id. Raym. 5; s.c. 2 T.R. 346; Green v. Rutherforth,
1 Ves. 472; Attorney-General v. Middleton, 2 Ibid.327;

Case of Sutton Hospital, 10 Co. 23%,31."

That the power to supervise and examine banks is a visitorial

power is indicated by the following passage in Morse on Banks and

Bankine (5 ®d.) Vol 1, p.uk:
"A state may invest the supervision of banks in a bank
commissioner or other examiner, and grant to him visitorial

powers over banks and impose upon him the duty of examination

of banks, the investigation of their solvency, and the winding

up of their affairs if the protection of the depositors demands

such acticn. He may examine the records of the bank, change

the personnel of the board of directors, and establish rules

for the proper discharge of his duty. His power should not be

unduly narrowed by construction, nor can he be removed by the

governor."

In Guthrie v. Harkness, 199 U.S. 1L&, a stockholder in a national bank
applied for leave to inspect the books, accounts an 1oans‘of the bank for
the purpose of ascertaining the value of his stock. Upon refusal to allow

procecdings
such inspection, he instituted/to compel the officers of the bank to permit
him to examine the books. One of the defenses made on behalf of the
officers was that the common law right of the stockholder to inspect
the books of a corporation is cut off as to stockholders of national
banks by Section 5241 of the Revised Statutes, which provides that
"No association shall be subject %o any visitorial powers other than
such as are authorized by this title or are vested in the courts of
Justice." The court held that the gtockholder was entitled to examine
the books of the bank and that the officers thercof must permit him

to do so.

Mr. Justice Day said:
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"But, it is snid, the right of the shareholder to inspect
the books is cut off by section 5241, providing 'no association
shall be subject to any visitorial povers other than such as are
authorized by this Title, or are vested in the courts of justice.
We are unable to find any definition of 'visitorial powers' which
can be held to include the common law right of the shareholder to
inspect the books of the corporation * * *,

¥ ok ok ok ok ok ok ok K ok 3k

"The meaning of this section was before Judge Baxter in the
case of TFirst Nat. Bank of Youngstown.v. Hughes, 6 Fed. Rep. 737,
and of the meaning of the term 'visitorial powers!, &s used in
section 5241, that learned judge said:

'Visitation, in law, is the act of a superior or super-
intending officer, who visits a corporation to examine into
its manner of conducting business, and enforce an shservance
of its lawrs and regulations. Burrill defines the word to mean
"inspection; superintendence; direction; repulation.” !

"At common law the right of vigitation was exercised by the King
as to civil corporations.and as to eleemosynary ones by the founder
or donor. 1 Cooley's Blackstone, 4&l. 'In the United States the legis-

- lature is the visitor of all corporations created by it, where there

is no individual founder or donor,, and may direct judicial proceed-
ings against such corporations for such abuses or neglects as would
at common law cause forfeiture of their charters.! 1 Cooley's Black-
stone, 482, note,

"In the case before us the Sunreme Court of Utah quotes from
Merrill on Mandamus as follows:

'Visitors of corporations have power to keep them
within the legitimnte sphere of their onerations, and to
correct all abuses of authority, and to nullify all ir-
regular vroceedings. In America there are very few cor-
porations which have nrivate visitors, and in the absence
of such, the State is the visitor of 211 corporations.'

"In no case or authority that —e have been able to find has
there been a definition of this right, which would include the
private right of the shareholder to have an examination of the busi-
ness in which he interested, and the right of discovery of the
methods and means by which the agents of the corporation are con~
ducting its affnirs.The right of visitation being a public right,
existing in the State for the vurpose of examining into the conduct
of the corporation with a view to keeping it within its legal wowers,
Congress had in mind in passing this section that in other sections
of the law it had made full and complete vprovision for investigaticn
by the Comntroller of the Currency and examiners appointed by him,
and, authorizing the avrointment of a receiver, to take possession
of the business with a vier to winding up the affairs of the bank,
It was the intention that this statute should contain a full code of
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"provisions unon the subject, and that no state law or enactment
should undertake to exercise the right of visitation over a na-
tional corporation. Exceot in so far as such corporation was liable
to control in the courts of justice, this act was to be the full
measure of visitorial power."

The Board's power to exercise general supervision over Federal re-
serve Tanks and examine into their affairs is quite similar to the corresponding
power of the Comptroller of the Currency over national banks, and it would seem
that the nature and purpose of the Board's power umst be practically the same as
that of the Comptroller's.

In the case of State v. Morehead, (Nebr.) 155 N. W. 879, the court in

discussing the right of the State Banking Board to refuse to issue a charter to
a savings bank said:

"When the general rule of statutory construction is applied
and section 16 is considered in connection with the other provi-
sions, it must be held that the board is vested with authority not
only to correct evils that may creep into the management of an exist-
ing bank, but to guard against dangers, that may threaten institutions
about to be formed.

" 1The power to compel,beforehand, co-operation,
and thus, it is believed, to make a failure unlikely and
a general panic almost impossible, must be recognized, if
government is to do its proper work, unless we can say
that the means have no reasonable relation to the end. Noble
State Bank v. Haskell, 219 U.S. 104, 112, 31 Sup. Ct. 186,
188 (55 L. Ed. 112, 32 L.R.A.(¥.S.) 1062, Am. Cas. 19124,487).!

¥ * * %e think the intention of the Legislature was to vest
the banking board with general control and with_authority to do all
things reasonably necessary for the protection of depositors through-
out the state. The Board also stands in the nature of a trustee for
this guarantee fund, and it is its duty to take such precautions as
may be necessary to protect its integrity. The terms 'general super-
vision and control! vest the banking board with duties of a very high
order, and they are not to be perfunctorily dischersed, but to e ad-
ministered with the hichest degcree of i.telligence and discretion.

"It is customary for Legislatures to grant to administrative
bodies of this character the power to adopt rules, ty-laws, and
regulations reasonably necessary to carry out the purpose for which
they are created, and this grant is not an improper delegation
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"of authority. Blue v. Beach, 155 Ind., 121, 56 N.E. 89,
50 L.R.A. 64, 80 Ak, St. Rep. 195 and cases cited. This
is held gensrally to be the rule in matters coming within
the police power of the state. That the banking business
comes within that power is no longer an open question.

"!The police power extends to all the great public necds
(Camfield v. United States, 167 U.». 518, (17 Sup. Ct. 864,
42 L, Ed. 260) and includes the enforcement of commercial
conditions such as the protection of bank deposits and checks
drawn against them by compelling cooperation so as to prevent
failure and panic.! (Notle State Rank v. Haskell, 219 U. S. 104)

"The business of banking coming within the police power of
the state, the same rule of construction may be applied to banking
acts and to rules and regulations established by banking boards as
applics to acts creating other administrative bodies coming within
the police power. The Supreme Court of Judicature of Indlana, in
discussing this phase of the cuestion, in Blue v. Beach, supra,
says:

" '¥hile it is truc that the character or nature of
such boards is administrative only, still the powers
conferred uoon them by the Logislature, in view of the
great oublic interests confided to them, have always
received from the courts a liberal construction, and
the right of the Legislature to confer upon them the
vower to make reasonable rules, by-laws, and regula-
tions, is generally recognized by the authorities.!'"

The case of Great Northern Railway Commany v. Snohomish County,
48 Viash. 478, 93 Pac. 924, involved the construction of a State statute re-
quiring the State Board of Tax Commissioners to exercise "“general supervision"
over assessors and county boards of equalization and the assessment of tax-
able property in order to secure equality in taxation. The case turned upon
the proper meaning of the term "general supervision" - whether it authorized
the Commissioners to act merely in an advisory capacity or whether it authorized
them to classify inter-county railroads and fix the value thereof for the
purpose of taxation. .-The court held that the statute authorized the Com-
missioners to classify inter-county railroads and fix the value thereof for

purposes of taxation; that the words "general super¥isiui"imply something
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more than a mere power to advise aud suggest; that they confer authority
to oversee and review the acts and correct errors of those over whom the
right of supervision is graanted. In the course of the oninion the court said:

"Thile these several -rovisions bear more or less directly
on the guestion under consideration, the case turns principally
on tde meaning of the term 'general supervision' in the act de-
fining the powers and duties of the state toard of tax commis-
sioners. * * * The state board of tax commissioners is given
general suvervision over assessors and county boards of equali-
zation, to the cnd that all taxable property shall be placed on
the assessment rolls snd egualized as betweea the different coun-
ties and municipalities, so that equality of taxation shall be se-
cured according to the provisiong of law. What is meant by 'gen-
eral supervision'? Counsel for respondents contend that it means
to confer with, to advise, and that the board acts in an advis-
ory capacity only. We cannot believe that the Legislature went
through the idle formality of creating a board thus impotent. De-
fining the term 'general supervision' in Vantongeren v. Hefferman, 5
Dak. 180, 38 N.W. 52, the court said: 'The Secretary of the In-
terior, and under his direction, the Commissioner of the Gencral
Land Office, has & general "supervision over all public business
relating to the public lands." ¥%hat is meant by "suvervision"?
Webstor says supervision mesns "to oversee for dircction; to
superintend; to insvcet; as to supervise the vress for correc-
tion." And, used in its gensral and accepted meaning, the Sec-
retary has the power to oversee all the acts of the local of-
ficers for their direction, or, as illustrated by kr. ‘iebster, he
has the power to suvervise their acts for the purpose of correct-
ing the same; and the same power is exercised by the Commission-
er under the Secretary of the Interior. It is clear, then, that
a fair construction of the statute gives the Secretary of the
Interior, and under his direction, the Commissioner of the Goen-
eral Land Office, the power to review all the acts of the local
officers, and to corrcct, or direct a correction of, any errors
cormitted by them. Any less power than this would make the
"supervision" an idle act - a mere overlooking without power of
correction or suggestion.! Defining the like term in State v.
F.E. & 1.V. R.R. Co., 22 Nebr. 313, 35 I.¥. 118, the court
said: ‘'Wcebster defines the word. "supervision" to be "the act of
overseoing; inspection; superintonding." The board therefore is
clothed with the power of overseeing, inspecting, and suver-
intending the railways within the state, for the purpose of car-
rying into effect the provisions of this act, and they are
clothed with the power to vrevent unjust discrimination
against either persons or vnlaces.' It seems to us that the term
'general supervision' is correctly defined in these cases. Cer-
tainly a person or officer who can only advise or suggest to
another has no general supervision over him, his acts or his conduct."

Similarly, it would seem that the Board's vower to exercise "general

[Bigitized for FRASER
itp://fraser.stlouisfed.org/
Fjederal Reserve Bank of St. Louis




0000w s
Reproduced from the Unclassified / Declassified Holdings of the National Archives

D

DECLASSIFIED
0
AmhmﬁyéiVIVH Kiig___

( -23 ) X-4980

supervision" over the Federal reserve banks would include the power to
require the Federal reserve banks to carry out the nmurposes of the Act
and to check any vractices which would be detrimental to the putlic in-
terest or inconsistent with the opurnoses of the Act. Certainly, the Board's
powér of general sumervision should not be construed in such a way as to
"make the 'supervision! an idle act - a mere overlooking without power
of correction or suggestion."

On the other hand, there are some cases indicating the limitations
on this power of general supervision,.

‘One of such cases is that of State v. Bromson, (Mo.) 21 S.%.1125.

The constitution of Missouri provides that "The supervision of instruction

in the public schools shall be vested in a board of education whose powers
and duties shall be prescribed by law." The legislature passed a law
creating a commission to purchase the books necessary for use in the schools.
This law was objected to by the directors of a school district as being
unconstitutional on the ground that it was in violation of the powers

vested in the board of education Y the constitution.

The court held that the selection and purchase of the school
books docs not come within thc fair meaning of the words “the supervision
of instruction" and the law does not violate the constitutional provi-
sion. In so holding the court said:

"%ith such a genéral system of public schools it

mst be evident that when the constitution says the super-
vision of instruction shall be vested in the state board

of education, it does not mean that this board shall enter
into the details of giving instruction or carrying on the
schools. All this is and may be left to subordinate officers.

It means no more than a general oversight over the matter of
instruction,"
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In the case of Roanoke Cemetery Co. v. Joodwin, 101 Va. 605,
44 5.E, 769, the lower ccurt had reviewed the reasonableness of regula-
tions prescribed by the cemetery association for the conduct of its
business and the fees chorged for onening graves and had issued & de-
cree whereby the court undertook to prescribe its own rules and regula-
tions for the management of the affairs of the comvany, even going to
the extent of determining the fund out of which the salary of the super-
intendent should be paid. The Supreme Court of Appecals ip Virginia held
that the decree: exceeded the power of the court and said:

"It is not permissible for a court to thus sub-

stitute its owr business discretion and judgment for

that of the company; its visitorial nowers have no

such scope. 1 Clark & liarchall, p. 547. "

Similarly, it might be said that the authority to exercise gen-
eral supervision over the Federal reserve banks does not carry with it
the duty to cnter into the details of operating the banks nor the author-
ity for the Federal Reserve Board to substitute its own business judg-
ment ard discretion for that of the dircctors.

Without attempting to lay down a precisc definition of the Board's
power of general supcrvision, it may be said that generally it includes
the power and carries with it the duty to sece that Federal reserve
banks do not exceed their corporate powers; that they do not discrim-
inate in favor of or against any class of the pubiic or any member
banks; that they vrescrve and protect the banking reserves of the coun-
try with which they are entrusted; that they do not do anything which
may endanger their solvency or the coundness of their currency; that
they carry out faithfully the purposes of the Federal Reserve Act; and

that they comply in all respects with both the letter and spirit of
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the law. I am further of the opinion that this power carries with it the
power to require the Federal reserve banks to cease doing anything which
is uwltra vires which might defeat the purposes of the Federal Reserve
Act or which might be detrimental to the public interest.

lLoreover, *his pover is to be construed liberally so as to enable
the Board effectively to safeguard the great public interests confided to
it. Blue v. Beach, 155 Ind. 121, 45 N.E. 89. As stated in State v. Moreland,
supra, "The terms 'general supervision and control! vest the banking board
with daties of a very high order, and they are not to be perfunctorily
discharged, but to be administered with the highest degree of intelligence
and discretion.”

On the other hand, I am of the ovninion that this power does not
carry with it either the duty or the pover to interfere in the details
of the operation of the Federal reserve banks or to substitute the Board's
own business judgment and discretion for that of the directors of the
Federal rescrve banks.

It does, however, include the power t6 check aﬁy actions on
the part of the Federal rescrve banks which would nullify or impair the
effective excrcise of any lawful powers of the Federal Reserve Board
or which would constitute an evasion of any control which the Federal
Reserve Board is authorized to exercise over the general credit policies
of the System as a whole. Within this class of actions which are subject
to regulation under the Board's general supervisory power would clearly
be included international dealings in gold, which might tead to affect
or impair the effectiveness of the rediscount rate, which is expressly
made subjcct to review and determination by the Federal Reserve Board, or
vhich would nullify the effect of the Board's restrictions on the open
market operations of the banks.
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THE RELATIVE FUNCTIONS OF THE 304RD aND THE BaNKS
AS SHEOWN BY ILGISLATIVE HISTORY.

That these views, based unon a puraly legal interpretation of the
Board's powers, are in accordance with the intent of Congress at the time it
enacted the Federal Reserve Act appears from the following passages in the re-
port on the original Federal Reserve Act submitted to the House of Representa-
tives by Mr. Glass, on behalf of the Barking and Currency Cormittee, under
date of September 9, 1913 (pages 16, 18, 19, 42 and 45)t
“In order that the banks may be effectively insvected,

and in order that they may pursuc a banking policy which

shall be uniform and harmonious for the country as a whele, the

comnittee proposcs a general board of management intrusted with

the power to overlook and direct the general functions of the

banks referred to. To this it &ssigns the title of 'The Federal
reserve board.'"

* * * * %* * *

"The only factor of centralization whick has been provided
in the committee!s plan is found in the Federal reserve Yward,
which is to be a strictly Government orgesnization created for
the purpose of inspecting existing banking institutions and of
regulating relationships between Federal reserve banks and betweon
them and the Govermment itself. Careful study of the eléments of
the problem has convinced the committee that every element of ad-
vantage found to exist in cooperative or central banks abroad can
be realized by the degree of cooperation which will be secured
through the reserve-bank plan recommended, while many dangers and
possibilities of undue control of the resources of one section by an-
other will be avoided. Local control of barking, locsl spplication
of resources to necessities, combined with Federal supervision, and
limited by Federal authority to compel the joint anplication of bank
resources to the relief of dengerous or stringent conditions in any
locality are the characteristic features of the plan as now out
forward. The limitation of business vhich is proposed in the sec-
tions governing rediscounts, and the maintenance of all operations
upon a footing of relatiwly short time will keep the assets
of the proposed instituticns in a strictly fluid and aveilable
condition, and will insure the presence of the means ¢f accom-oda~
tion when banks apply for loans to enable them to extend tc their
clients larger degrees of assistance in business. It is proposed
that the Govermment shall retain a sufficient power over the reserve
banks to enable it to exercise a directing authority when necessary
to_do so, tut that it shall in no way attempt to carry on through its
own mechanism the routine operations of banking which require detailed
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knowledge of local and individual credits and which determine
the actual use of the funds of the community in any given
instance. In other words, the reserve-bank plan retains to
the Government power over the exercise of the broader barking
functions, while it leaves to individuals and —rivately owned
institutions the actual direction of routine.™

* * * * * * *

"In this section provision has been made for the
creation of a general board of control acting on behalf of
the national Govermment for the purvose of over-seeing the
reserve banks and of adjusting the barking transactions of one
portion of the country, as well as the Government deposits there-
in, to those of other portions."

"(e) In paragraphs(e), (f), (g), (h), and (i) are con-
veyed powers which are largely self-explanatory and about which
there can be little or no question, granting the general idea of
effective Government oversight through a Federal reserve board
or some similar organization."

The power of carrying on the regular routine every-day business of
the Federal reserve banks, therefore, and of determining the local policies
was entrusted to their respective boards of directors, but the Federal Reserve
Board was created as "a general board of management! entrusted with the power
to overlook and direct the general functions of the banks in order that the
Board, on behalf of the Government,might retain some power over the exercise:
of the "broader barking functicns" affecting the country as a whole.

That the open market operations of the Federal reserve banks and
their transactions with foreign central banks in gold, credits and bills of
exchange is a function affecting the country as a whole, seems perfectly ob-
vious, and it would seem to follow that the Board was intended to have a
control over all such operations. This will appear more clearly from a con-

sideration of the history and nature of such transactions.

Qigitized for FRASER
p://fraser.stlouisfed.org/
deral Reserve Bank of St. Louis



e

O
h

F

Reproduced from the Unclassified / Declassified Holdings of the National Archives

DECLASSIFIED
A

uthority 5 Ol A C?S g

( ~28- ) X-4980

HISTORY AND MATURE OF OPEN VWARKET FUICTIONS.

The report of the House Bankins and Currency Committee (pp. 52 and 53)

discusses section 15 of the original Federal Reserve Bill, which later became

section 14 of the Federal Reserve Act as follows:

gitized for FRASER

“Section 15.

"It will have been observed that the transactions am-
thorized in section 14 (now section 13 of the Federal Reserve Act)
were entirely of a nature originating with member banks and in-
volving a rediscount operation. It is clearly necessary to ex-
tend the permitted transactions of the Federal reserve banks
beyond this very narrow scope for two reasons:

"l. The desirability of enabling Federal reserve banks
to make their rate of discount effective in the general market
at those times and under those conditions when rediscounts were
slack and when therefore there might have been accumalation of
funds in the reserve banks without any motive on the part of
member banks to apply for rediscounts or perhaps with a strong
motive on their part not to do so.

"2. The desirability of opening an outlet through which
the funds of Federal reserve barnks might be profitably used at
times when it was sought to facilitatc transactions in foreign
exchange or to regulate gold movements.

"In order to attain these ends it is deemed wise to allow
a reserve bank, first of all, to buy and sell from anyone whom it
chooses the classes of bills which it is authorized to rediscount.
The reserve bank evidently would not do this unless it should be
in a position which, as already stated, furnished a strong motive
for so doing. Outright opurchases in the open market would of
course require the payment of the face of the paper less discount,
whereas rediscount operations would require simply the holding of
a reserve of 33 1/3 per cent behind the notes issued or deposit
accountse created in the course of the rediscount operation. Apart
from this fundamental permission, it was deemed wise to allow the
banks to buy coin and bullion and borrow or loan thereon and to
deal in Government bonds. The power granted in subsection (d) to
fix a rate of discount is an obvious incident to the existence of
the reserve banks, but the power has been vested in the Federal
reservé board to review this rate of discount when fixed by the
local reserve bark at its discretion. This is interded to »nrovide
against the possibility that the local bank might be establish-
ing o dangerously low rate of interest, which the reserve board,
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familiar as it would be with credit conditions throughout the
country, would deem best to raise. .

"The final power to open and maintain banking
accounts in foreign countries for the pur.ose of dealing
in exchange and of buying foreign bills is necessary in
order to enable a reserve bark to exercise its full power in
controlling gold movements and in facilitating paymeats and
collections abroad."

The open market povers granted to Federal reserve banks under Sec-
tion 14, therefore, were designed primarily to enable the Federal reserve
banks to meke their discount rates effective, to facilitate’transactioné
in foreign exchange, and to regulate and control gold movemeats. The

banks were given power to fix discount rates subject to review and de-

termination by the Federal Reserve Board, and it was explained that the

power to review discount rates was vested in the Federal Reserve Board

in order to provide against the possibility that a Federal reserve bank
might establish a dangerously low rate which the Federal Reserve Board, in
view of general credit conditions throughout the country, might consider
inadvisable.

Having the nower to review and depermine rediscount rates it
would seem necessary that the Federal Reserve Board should also have power
to review, regulate, and restrict any transactions which might have a bear-
ing on the effectiveness of the rediscount rate.

Obviously, the investment of Federal reserve funds abroad would
have a bearing on the effectiveness of the rediscount rate and the Federal
Reserve Board was given specific power to regulate, limit and restrict
the purchase and sale of bills of exchange. While no specific power to
control gold movements was given to the Federal Reserve Board, it would

secm clear that the Fedesral Heserve Board was intended, in the exercise
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of its general supervisory power, to have some control over gold trans-
actions which might have a bearing on the effcctiveness of the redis-
count rate or which might affect gereral credii. conditions in this
country. This is entirely consistent with the theory that the Boards
of Directors of the Federal reserve barks are intended to manage the
local transactions of the Federal reserve banks, but that the Fed-
eral Reserve Board is given power to control any transactions which
might have a bearing on general credit conditions in this couatry,

or in the position of this country in the international money market.

RELATIONS BETWZEN OPIN MARKET TRANSACTIONS, REDISCOUNT
RATES AND GOLD R=SERVES.

The intimate relation beiween open market transactions, the
rediscount rate and international gold movements is further illus-
trated by a report submitted to the Federal Reserve Board undesr date
of October 12, 1915, by Messrs. Warburg and Delano. The Boerd at
that time had been giving very careful study to a proposal made by
Mr. McAdoo, Secretary of the Treasury, to have the Federal reserve
banks establish branches or agencies in Latin-imerican countries;
and the above mentioned report discussed the open market powers of
the Federal reserve banks in great detail, pointed out the proper
scope and purpose of such transactions, and the disadvantage of hav-
ing too large a proportion of the Federal reserve banks' furds in-
vested in foreign countries. This entire report is very illuminating

and the following passage is of especial interest in this ccnnection:
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"The Feder~l Fescrve B-nks a~ve becn orgnonized as
custodians and conservatcrs of the reserve roney of the
rerber bmks. Tpe 1w nerzits rorder borks to count as
part of their resorve the balances kept by thern with
these Fadernl Rescrve Banks, and it is the first duty
of the Federal Rescrve Bonks to mmintnin their funds in
a condition so liguid thnt their member banks -ay confi-
dently rcly wpon the ~bility of the Resurve Banks to pro-
vidc 7old and eredit whon requiroi. This function of
the Feldcral Reserve Banks is at no time to be considered
lichtly, and in times of stress involves grave ro-
sponsibilitics and difficulties. It is from this peint
of view that the law hns irposcd very distinct restrictions
a8 to the cheracter of thoe investients which :my be rade
by the Fedecral Rescrve Banks, permitiing only a certain
proportion of their funls to be xnormally invoested and
requiring that such investnents as arc malc be sssentially
of a self-liquidnting character, and of a short maturity.
It woull be uns~fe 20d would shake the foundations of
confidence on the part of the remter banks as well as
of other nations should Federal Reserve Banks use a sub-
stontial portion of their resources for investment in
Latin Arerican credits.

"Suck procedure would run counter to 2ll banking
practice in those countries where bnonks of the character
of the Federal Reserve Banks have been in successful
operationfor generations. Neither the Bank of England,
the German Reichsbanl, the Banque of France, nor any
other of the government banks of the less important
countries has ever adopted such a policy. The operations
of those banks are primarily confined to transactions at
home, and foreign exchange transactions are eagaged in only
as far .as they rmny be conmsidered necessary for the protection
of the £old holdings of those sovernrent banks, The leading
goverareat benks mwormnlly onintain o substantial holding
of ninety-dsy bills on such foreign countries as = are apt
to become important creditor nrotions from time to time,
but these bills arc drawn oanly on such countries as have
a well-cstablished zold standard, well-developed discount
facilities, and a broad market where these bills ocan be
procptly resold, The object of these foreign holdings
can best be illustrated by a concrete case, C.Z.,
should the B-nk of the Netherlands find that cxchange on
London advanced to 2 point where old began to move from
Holland to Epcland, it would offor for sale drafts on London
in orler to countornct this wovement. When its English cash
balante h~d been exhausted, the Bank of the Netherlands
would rediscount in London the long bdills that it might
previously hove accurmalated anl thus croate new balances

N with which to stop the outflow of gold.
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"Such foreism bills ~ro talon oaly on the fow fore-
most financi~l powers. It is tc be expected that American
barkers! acceptances will in the future, when peace shall
have been restored, becorc one of the privileged invest-
rents of these governrent bmks. In order to rointain
their 'position! in the foreiszn exchange rarket, it is
necessary for governrent banks to rencw fror time to tirme

. their foreign paper as it —atures, and it is for this
‘purposc thot they use accounts with corresnondents in those
few countries, none but the strongest firms teing selectell
to act in this capacity. These firms or banks are permitted
to buy only first class bankinz paper, and they endorse
this paper to the governrent barks so that such government
banks do not run any risk of loss of capital in the trans-
actions and so that the government banks hold only paper
which can at any time be resold in the open market or to
the foreign government banks if need De,

"It was this function of foreign correspondents or
agents that the writers of the Federal Reserve Act had in
rind when they provided that Feleral Reserve Banks should
have the right, with the consent of the Federal Reserve
Board, .

" 'to open and maintain banking accounts in foreign
countries, appoint correspondents, and establish
agencies in such countries wheresoever it may deem
best for the purpose of purchasing, selling, and col-
lecting bills of exchange, and to buy and sell with
or without its indorsement, through such correspondents
or agencies, bills of exchange arising out of actual
commercial transactions which have not more than
ninety days to run and which bear the signature of
two or more responsible parties.!

"For operations as above described the powers granted by
the Act will no doubt be availed of to good advantage, when

normal conditions shall have been restored in the important foreign
exchange markets,

"Your committee wishes to erphasize the fact that the
purpose of this paragraph was to give to the Rderal Reserve
Banks a greater strength and additional liquidity by enabling
them to maintain a secondary gold reserve and to possess
themselves of assets upon which the Federal Reserve Banks
could realize in case. of need without being forced to con-
tract the credit facilities granted at home - the liquid
element of these foreizn investments and the additional
protection that they would give to the Federal Reserve
System being the essential ground for permitting Federal
Reserve Banks to enter a foreign field.,"

p://fraser.stlouisfed.org/

igitized for FRASER
{
deral Reserve Bank of St. Louis



Reproduced from the Unclassified / Declassified Holdings of the National Archives

DECLASSIFIED

[Authority 5 O J' A C?S 8

(-33-)

X-4980

The following passage from a prelirminary revort on this subject pre-

pared by ¥r. Warburg unler late of October 4, 1915, also tarows ruch light

on the history and purpose of Section 14 of the Federal Rescrve Act:

p://fraser.stlouisfed.org/
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"When dealing with interpretations of the Act, a great
deal has often been s2id concerning the 'intention of the

writers of the law!.

Inasruch es paragraph (e) of Section 14

hns been bodily taken over from the Aldrich Plan, we have to

5o beyond the writers of the Federal Reserve Act in order to
find the true intent of this paragraph, and inasrmuch as Senator
Aldrich consulted r® concerning this particular phise of the
intended act, and inasrmuch as I suggested to Senator Aldrich
the insertion of this very paragraph, I may be pardoned for
venturing to explain vhat its original inteation was.

"The two paragraphs read as follows:

Scction 14(e) of the Federal
Reserve Act provides that every
Fcderal Reserve Bank shall have
power:

“with the consent of the Federal
Reserve Board, to open and nain-
tain banking accounts in foreign
countries, appoint correspond-
ents, and establish ngencies in
such countries wheresoever it
may deen best.

for the purpose of purchasing,
selling, and collecting bills of
exchange, and to buy and sell,
with or without its indorsement,
through such correspondents or
agencies, bills of exchange a-
rising out of actual cormercial
transactions which have not -ore
thon ninety days to run and which
bear the signature of two or more
responsible parties,!

Section 36 of the Aldrich Plan
readis:

"National Reserve Association
to have power

to open and maintain banking
accounts in foreign countries;
to estoblish agencies in for-
eign countries for the purpose
of purchasing, selling and col-
lecting foreign bills of ex-
change; to buy and sell, with or
without its indorsement, through
suck correspondents or agencies,
checks or prime foreign bills
arising out of corzercial trans-
actions having wot exceeding 90
days.to run and bearing the sig-
nature of two or more responsi-
ble parties,'

It will be seen that the only substantial change was the in-
sertion of the words 'bill of exchange' where the Aldrich Plan
read 'foreizn bills of exchange! and 'prime foreign bills!.

"From actual operntion (having been active in several banks

deral Reserve Bank of St. Louis
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"in foreign countries acting ns correspordents or agents for
government banks in other countries) I was in a position to ap-
preciate from my own experience the importaunce of the functions
of foreign correspondents or ageats, and was anxious to secure
the advantages of such connections for our future financial
system. The operations of these forecign agzents for their gov-
ernment banks are substantially as follows:

"Let me choose the Bank of the Netherlands as an illus-
tration, though practically all important government banks have
cen operating on similar lines,

"There will be certain times when, for economic reasons,
through the movement of products from or to the Netherlands into
or from other countries, or for extracrdinary reasons, exchange
on Holland will move up to the gold exporting point or down to
the gold importing point. When the point is reached where gold
may leave the country, the Bank of the Netherlands has two main
means of protecting itself; one is by increasing the discount
rate, which measure will result in higher interest rates apt
to attract foreign money into Holland and thereby to counteract
the flow of money from the country. The other is to sell from
its portfclio bills on foreign countries in order to create
balances in those countries and thereby provide means of pay-
ment without shipping the yellow metal., It, therefore, has
been the policy of foreign government banks to acquire foreign
bills of exchange on such countries as are apt to be creditor
nations from time to time and such countries oxnly as have safe
Zold standards and enjoy first class banking credit. These
purchases of foreign exchange on such countries are being
carried on whenever exchange is low or when interest rates
in the home country are so low that it would scem prudent for
the government bank to withdraw its funds from active employ-
ment -at home and invest the funds thus withdrawn in foreign
countries, whence they can be called back whenever rates become
active at home and whenever the influence of the government bank
nay be used to advantage in preventing home rates from becor:ing
burdensome to the borrowing comzmnity.

"When acquiring a ninety day draft on a British bank,
the Bank of the Netherlands will draw interest on this bill
at the discount rate; but when the bill matures or if the
Bank of the Netherlands acquires checks on London, it creates
a balance which needs to be converted into an interest bearing
investment. These balances will then be employed by the cor-
respondents or agencies (whichever naze we may give to them)
for the purchase of other ninety day drafts on London. Ac-
cording to its requirements, the Bark of the Netherlands will
renew from time to time its foreign investments. The Bank
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of the Nethorlands considers these foreigmm holdings cs a sccond~
ary zold rescrve and continues them nlirost psrpetually, with
such casu2l intcrruptions as mny become necessary for the pro-
tection of its own gold holdings,

"It was the congideration of these conditions that led
to the insertion in the Aldrich draft of the clause above
guoted, and it will now become apparert what was meant when
it was provided that the National Rescrve Association - or the
Federal Reserve Banks - should have powar to 'open and mazintain
banking accounts in foreign countries * % * agtablish agencies
in such countries * * * for the purvose of purchasing, selling
and collacting bills of exchange! and thet they should be able
to 'buy and sell with or without its indorscment, throush such
correspondents or ngencies, bills of exchange * * *!', In case
of a 'pinch} the Bank of the Netherlands was to be in a posi-
tion of ordering its correspondent to rediscount with the Bank
of Engzland or in the open market millions of its holdings of
British acceptances so as to ennble %the Banlk of the Netherlands
to draw a check against the balance sc produced and so to protect
its gold, That is why it was stioulnated that the bills to ds pur-
chased by these asents should be 'prire bills! and shcould act run
beyond ninety days and should bear the signature of two or ore
responsible pertiss, sc that these bills should be current bills
that the correspondents should be able to sell freely at all times
ond bills on which a loss should practically be excluded.

"It ought to be stated that the foreign zovernments
select the strongsest possible firms in foreign countries to
act for them as agents, and that they invarisbly buy these bills
with the indorsement of their agent (or corresponient) so that
they could lose only in case, not only the foreign corrcspondent
or agent should fail, but also the two additional sigratures on
the bill,

"I am well aware of the fact that these banking habits
have developed as a protection in times of peace but that in
times of war these large foreizn balances may be a source of soms
anxiety. It rmst be borne in mind, however, that government
banks normally work in times of peaco and that these methods of
protecting their country agninst acute gold withdrawals or
against the tendency of too low rates of interest have effectually
mnet rany an acute emerzency, and furthermore that even in times of
war these balances have eventually been paid. I night draw at-
tention to the fact that a year ogo, when we were called upon
to meet our large iebts abroad, it would have been a great pro-
tection for us if at that time balances could have been made
available in London to meet this first onrush,
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"Wy object in reviewins the origin and orijinal intent
of this paragraph is to show that this clause was inserted
for the sole purpose of providing an alditional piece of ma-
chinery for the protection of the Federal Reserve System. Clear-
ly, no other intention was underlying this scctionl!!

The question whether tho Federal reserve banks should establish

branches or agencies in Latin American countries was submitted to the
Governors' Conference, the Conference of Federal Reserve Agents and the
Federal Advisory Council, and, after obtnining the viecws of these three
different bodies, a further report was submitted to the Federal Recserve
Board unler date of Jamuary 8, 1916, by a committee consisting of
Governor Harding and Messrs, Delano and Woarburg. This final report

reads in port as follovws:

"Your Committee is happy to report that complete agree-
ment was found to exist in all three bodies with the principles
expressed by the Board at its meeting on October 27th, the
substance of which was published on that lay in a notice
(Mimeogroph 385) of which a copy is appended hereto. * * *

It is the first duty of the Federal reserve bnanics to maintain
their funds in a condition so liquid thot their member banks
may confidently rely upon the ability of the Federal reserve
banks to provide gold and credit when required, This function
of the Federal reserve bonks is at uno time to be considered
lightly and irn times of stress involves grave responsibilities
and difficulties, * * * It would be unsafe and would shake

the foundation of confidence on the part of the member banks

as well as of other nations, should Federal reserve banks

use & gsuvoskantial portion‘of their resources for investment in
Latin-American cradit. Such procedure would run counter to all
banking practices in those countries where banks of the char-
acter of the Federal reserve banks have been successfully oper-
ated for sencrations * * *, The opsrations of these banks

are primarily coafined to transactions at home,and foreign
exchange transactions are engaced in only as far as t hey may

be considered necessary for the protection of the gold ~hold-
ings of these Goverrment banlks. * * * (Discussion of opera-
tions of Buropean Central banks). In order to maintain their
'position' in the foreign exchange market, it will be neces-
sary for Govermment banks to renew from time to time their
foreign paper as it matures, and it is for this purpose

deral Reserve Bank of St. Louis
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that they use accounts with corresponlents in those foreign
countries, none but the strongest firms beins selected

to act in this capacity. * * * It was this function of foreigm
correspondents or agencies that your committee is confident

the writers of the Federal Reserve Act had in mind when they
provided that the Federal reserve barnks should have the right,
with the consont of the Federal Rescrve Board, to exercise

the powers conferred under Section 14 (e) * * * , Your commit-
tee has no'doubt that the purpose of this paragraph was to give
to the Federal reserve banks greater strength and additional
liquility by enablirg them.to maintain a secondary gold re-
serve and to possess themselves of assets upon which the Fed-
eral recsorve banks could realize in case of need without be-
ing forced to contract the credit facilities grantod at home -~
the liquid elemont of these foreign investments and the ad-
ditional protection that they would give to the Federal Re-
serve System being the essential grouad for permitting Fed-
eral reserve banks to enter a foreign field. * * * Should
Federal reserve benks be empowered to lend to foreign
Governments notwithstanding the law ‘Zistinctly provides that
Pederal reserve banks can now purchase only United States
Government securities and warrants of United States municipal-
ities, carefully circumscribed and having a maturity of not
exceeding six months ? * * * Should Federal reserve banks

be allowed to embarrass the Government by being themselves
important creditors of foreign Governments in case of war
with, or revolution in, such countries? Your committee is
very positive in its view that such enlarged powers should not
be granted; * * * 0

While these reports arose out of a controversy entirely

different from, and extraneous to, the question now under consideration,

serve to show the intimate conmection between the open market powers

of the Federal reserve banks, the effectiveness of the rediscount rate, and

the protection of the gold reserves of the Federsl Reserve System.

They show clearly that one of the most important purposes of

the rediscount rate and the open market purchase of bills of exchange is to
protect the gold reserves of the Federal Reserve System. Over the re-

discount rates and tle open merket transactions the Federal Reserve

Hederal Reserve Bank of St. Louis
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Board is given a xreat mensure of coutrol. To sar that the Federal
Reserve Board could exercise this control over recdiscount rates and
open market transactions with o view of protecting the gold reserves
of, the Federal Reserve System but that it could do mthing to prevent
the Federal reserve banks from engaging in international transactions
in gold in such a way as to impair the gold reserves would be to give
the Federal Reserve Act an interpretation which clearly would defeat

the will of Consress,

. Respectfully,

Walter Wratt
@General Counsel

WW-WLH~OMC-SAD
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and Sale of Bills Bankers'

On July 6th the Board adopted the following resolutiom:

"That it De the sense of the Federal Reserve
Board that the suthority conferred upon it by Sections ,(:,
13 and 14 of the Federal Reserve Act, with respect to
the purchase and ssle of bills of exchange and accept-
ances, epplies to such purchases and seleg mmde abroad
es well as at home, and that the Boasrd rule that such
parchases and sales are subject to its regulatian and
£Dpro val M .

e

I am sdvised by Mr. Eddy that on July 12th/the Board voted
to request this office "to prepare and submit to the Board in due
course the regulstion contemplated by the gbove resoluation'.

With the utmost respect, I desire to cell attention to the
fact that the ouestion as to what restrictions or regulstions the
Bosrd desires to prescribe covering the purchase sndi sale of bills of
exchenge snd bankers' acceptances abroad is purely:a question of policy
and I have not the slightest idea as to the chsracter of registions sr
restrictions the Board desires to promulgate on this subject. I
respectfully request, therefore, that the Boaréd give me more specific
instructions as to the character cf the regulations and the general
nature of the restrictions, if any, which it desires to place upon
the purchsse and sale of bills of exchange and bankers' acceptances
abrogd, in order that I may intelligently proceef to the nreparation
of a reguletion on this subject. N

- Logg g TOTIVESS

Respectfully,

:?«}" ’
,,m,

;;;L‘HQ?J@
WuD

| ~ic
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To General Counsel,

From Mr. )ldy.
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At the meeting of the Board held on July 6th, the following resolu-
tion was adopted:

"That it be the sense of the Federal Ruserve Board that
‘the authority conferred upon it by Sections 1Z snd 14 of the
Federal Roserve Act, with respsct to the purchasa and sale of
bills of exchange and acceptances, applies .0 such purchases
and sales made abroad as well as at home, and that the Board
Zule that such pnrchnu and ulu are subject to its regula-
tion and approval.”

At the meeting this morning, it was voted to reguest you to prepare

and submit to the Board in due oourse the rognhtion omtemplated by
* the above resolution,
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With respect to the attached memoranda rrom/éﬁ. er and .

the Board's Counsel with reference to the responsibility of the

Board in connection with the purchase and sale by Federal reserve
banks of bills of exchange and bankers' acceptances in foreign
markets, there iz quoted below the motion adopted by the Board at the
meeting yesterday:

"That it be the sense of the Federal Reserve Board
that the authority conferred upon it by Sections 13
and 14 of the Federal Reserve Act, with respect to the
purchase and sale of bills of exchange and acceptances,
applies to such purchases and sales made abroasd as well
as at home, and that the Board rule that such purchases
and sales are subjeot to its regulation and approval,”
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To Federal Reserve Board. Subject: Board's responsibility re purchase

and sale of bills of exchange and bankers'
From ____Mr, Wyatt acceptances in foreign markets.

;

Under date of June 30th pf. Miller addressed A4 memorandum to
the Board wnich read as follows:

"In order to clarify the situation and responsibility of the
Board with respect to the purchase and sale by Federal Reserve
Banks of bills of exchange and vankers acceptances in foreign
money markets, I move -

"'That it be the sense of the Federal Reserve Board that
the authority conferred upon it in Section 13 of the Federal
Keserve Act reading:

"'1The discount and rediscount and the purchase and

sale by any Federal reserve bank of any bills receivable
and of domestic and foreign bills of exchange, and of
acceptances authorized by this Act, shall be subject to
such restrictions, limitations, and regulations as may
be imposed by the Federal Reserve Board."'!

applies to the purchase and sale of bills of exchange and ac-
ceptances made abroad as well as at home and that the Board rule
that such purchases and sales are subject to such restrictions,
limitations and regulations as it may see fit to impose."

An opinion has been requested on the question whether the above i3 a cor-
ract statement of the lsgal situation,

In my opinion there can be no doubt as to the correctness of
the conclusions stated in Dr, Miller's memorandum. That the language of
the Act is all-inclusive and applies to the purchase and sale of bills of
exchange and bankers' acceptances abroad as well as to purchases and sales
at home appears so clearly from a reading of the statute itself that no
argument is necessary to support Dr, Miller's conclusion.

ﬁpg Pursuant to another request made by the Board, I am preparing a
L& comprehensive memorandum covering thies and a number of related questions,
3 N but it will not be ready for several days. There is room for some differ-

X@ ence of opinion as to the correct answer to some of the other questions

involved in the memorandum which I am preparing, but there is no doubt
about the point covered in Dr. Miller%s memorandum of June 30th. '

Respectfully,

p OTW **’\-‘—Wigf i /4) /:) 1

Digitized for FRASER "d’/ b o o
ttp (it ,ﬁm)'m?&éZ% of bj: 6/.»-¢5

Federal Rese— e Bahk of St. Louis




rm NoL a3

Office Correspoi @ence ~ #= N

_ , . REC'D IN FI -1
To Jeaeral .igserve oo - S Subject:_ D‘E9 LES.Y. SE,CTION
3 APR 1 71940
Y @ '3. :.,‘ Sl ’
From . e Zeldller. .. TE G = P i

,(L

In order to clarify the situstion and responsibility of
the Board with respesct to the purchase and sale by Federal Reserve
Bauks of bills of exchange und bank:ers accepbances in foreign monsy
markets, I move -

] i
That it be the sense of the Federal Reserve Bosrd that
the authority conferred upon it in Section 13 of the Pederal Reserve
Act rea.dim;-

) nThe discount and reiiscount and the pyrchase and
séle by any PFederal reserve bank of any bills re-
ceivable and of domestic and foreign bills of ex-
change, and of acceptances authorized by this ict,
shall be subject to such restrictions, limitations,
and regulations as may be imposed by the Fed.era.l
Reserve Board." ,

A - applies to the purchase and sale of bills of excliange and acceptances
made zbrosd as well as at home and that the Board rule that such pur-
chases and sdles are subject to such restmctions, limitations and
regulations as it may see fit to impose. v .

o
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ice Corresporldence == Dase__June 27, 1927,
To FPedersl Reserve Board Subject: 3’ f) :‘3 ‘7‘! - ?,«

From___ 4. 0. miller .

In order to clarify the situstion and responsibility of the
Board with respect to the purchuse and scle by Federal Reserve Banks
of bills of exchange and bankers acceptances in foreign money markets,
I move =~

That it be the sense of the Pederacl Reserve Board that the
authority conferred upon the Board in Section 13 of the Federal *Reserve
Act to impose "restrictions and limitations" upon such purchase and
sales applies to purchase and sales made abroad as well as at home.
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April 26, 1916.

Dear Governcy Strong:

I bave your noto of ipril 28th. ¥e
have asked our Counssl, Mr. Ellloti, %o inform
us whethar £t would not be possible Lo make a
roliag, without any change in the law, asuch as
you dasire as to days of grape. As soon as I
hear from him 1 will let yom know at omoce. I
have no doubt, however, that the Committes will
socept the proposed amendment.

Sinceregly yours,

®3pned) 0. S, Handin
Governors

Eone. Benjamin te0ong, Jre,
Governor, Federal Rescrve Bank,
Xew York.
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FEDERAL RESERVE BANK RECEIVED

OF NEW YORK

AFR 2 6 1916

GOVERNOR'S OFFICE

April 25th, 1916.

iy dear Governor Hamlin:

Referring to my note of the 18th inst,, written while
I was in Washington, I feel convinced that the slight changes
required in the Federal Reserve Act to enable us to purchase bills
in the London market are of'great importance and should, if possi-
ple, be passed with other amendments that are now pending.

Since returning home it has occurred to me that some of
the members of the Committee may feel that more extended state-
ments of the reasons for this amendment are necessary than the
ones presented in my very brief letter, If that develops to
be the case, 2ay I ask you to advise me and I will be very glad
to attend in person or present a memorandum in detail on the sub-
ject.

Very truly yours,

» .
) _ >
Governor.

Hon. C. S. Hamlin,
Governor, Federal Reserve Board,
Washington, D. C.

BS Jr/VCM-2

i Ffrbfr0

' R&Serve Bank of
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February 2, 1915. X 144

SUBJECT: Conditions attached to bills
of exchange and acceptances h

affecting negotiability.

CARDED

My dear Governor:

I have the honor to acknowledge receipt
of your request for an opinion on the subject of
conditions attached to bills of exchange and ac-
ceptances which affect their negotiability,

It is somewhat difficult to define in spe-
cific terms what tonditions may or may not be pre-
scribed in a bill of exchange without affecting the
negotiability of such bill since the negotiable in-
struments laws of all the states are not identical
and the decisions of the variocus courts are by no
means uniform on this sudject,

As T understand it, the Board has under
consideration the question of prescribing a method
by which bills of exchange or acceptances dealt in
by member banks or Federal reserve banks may show
that such bills or acceptances grow out of trans-
actions involving the exportation or importation
of goods without affecting their negotiability,
and it is primarily upon this question that you
desire an opinion.

_ In dealing with this subject, it is im~
portant to keep in mind the distinctive difference
between a bill of exchange and an acceptance, and
also the differsnce in status betwsen an acceptor
and a drawer of a bill,

Section 126 of the negotiable instruments
law adopted by forty-one states and the District of
Columbia, defines a bill of exchange as an

"Unconditional order in writing
addressed by one person to another,
signed by the person giving it, re-
quiring the person to whom it is ad-
dressed to pay on demend or at a fixed
or determinable future time a sum cer-
tain in money to order or to bearer®.

sy ek 222,14
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Section 127 states that -
"A bill of itself does not opercte as an as-.
o signment of the funds in the hands of the drawee
e avcilable for the payment thereof, and the drawee
is not licble on the bill unless and until he ac=
cepts the same". '

Until the bill is accepted, therefore, the drawer
is primarily liable and the bank discounting such bill can
have recourse only against -the drawer or a prior endorser -
in the event that the drawee declines to pay such bill when '
presented. M

[oys J

On the other hand, acceptance is defined by Sec-
tion 132. of the negotiable 1nstruments law as =
“The signification by the drawee of his assent
to the order of the drawer. The acceptance must be
in writing and signed by the drawee. It must ndt
express that the drawee will perform his promise by
any other means than the :payment of money". :

When a bill has been accepted, the acceptor be-
comes primarily liable and the contract of the drawer is
substantially changed to that of endorser.

It will be observed from the foregoing that a
bill of exchange, in order to be negotiable, must not only
be payable to order or bearer, so that title may be trans-
ferred by the holder, but it must also be an unconditional
order to pay in money.

A conditional acceptance is defined in 4 Am. &
Eng. Encl. of Law, 224, as an undertaking by a drawee to
pay, dependent, however, upon the performance or happening
of a stipulated condition or contingency. But as shown la-
ter, a general acceptance of a conditional bill is also. in
effect aSonTitional acceptance. The terms, therefore, both
of the order to pay, as indicated by the bill of exchange when
drawn, and the acceptance as indicated by the language used by -
the acceptor, must be free from qualifications or conditions if
the bill or acceptance is to retain in all respects its ne-
gotiability and to be free frow equities existing between L. "
the drawer and the drawee or the acceptor. This being true, E
the question arises as to what form may be used to show the C
transaction on which the acceptance is based without destroy-
ing its negotiability.

SRy
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The Federal Reserve Act provides that such bills
or acceptances must grow out of transactions involving the
exportation or importation of goods. It is to be assumed,
therefore, that ultinetely the proceeds of the sale of the
goods importéd or exported are t0 be used to extinguish the
debt evidenced by the acceptance. To avoid any gquestion of
negotiability, however, neither the bill as drawn nor the
acceptance made must be in terms to indicate that the pay~
ment is to be confined to such proceeds. As stated by Horw
ton, on Bills and Kotes, Third Bdition, Page 138, -

"The true test is whether the drawee is conw-
fined to the partisular fund, or whether, though a
particular fund is mentioned, the drawee may charge
the bill up to the general account of the drawer if
the designated fund turn out to be insufficient. It
must appear that the bill of exchange is drawn on
the general credit of the drawer. It must corry with
it the personal credit of the drawer, not confined to
any fund'.

This being true of a bill of exghange, the ques-
tion arises whether or not the contract of acceptance is
wholly indeopendent of the terms contained in the bill,

The cases and authorities all agree that a general accept-
ance of a bill of exchange is an undertaking on the part
of the drawee to pay the bill absolutely cccording to its
tenor.

4 Am. & Erg. Encl. of Law 207.
English Bills of Exch., Act, Sec. 17.
Cox v. National Bank, 100 U. 5. 712
Bailey on Bills (2nd Am. Ed.) 154.

Consequently if the bill ordors payment out of a
particular fund, a general acceptance thereof is an under-
taking to pay out of that fund and no more, and it is, there-
fore, a conditional acceptance, though general in form,

Hozgland v. Erck, 11l Neb. 580,

Newhall v. Clark, 3 Cush. {llass) 376.

Smith v. T‘:‘]OOd, 1 N. Jo Eq. Th o

Cook v. Wolfendale, 105, Mass., 401,

It is t0 bc remembered, of course, that an accept~-
ance may be conditional and therc¢fore non-negotiable, cven
though the bill itself was unconditioncl, if the terms in
the contract of acceptance specify that payment is to be
made out of a particular fund or is dependent upon the hapw
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pening of a certain contingency. As Justice Clifford
stated in Cox v. National Bank, supra, "An acceptance
is an engagement to pay the bill according to the tenor

of the acceptance and = % = a general acceptance is
an_engagement to pay according to the tenor of the bill, ™

The difficult gquestion, however, is to construe
the words used, to apply the test given in Norton, to deter—
mine whether in fact the acceptance is conditional; or,
more specifically, to determine whether the drawee is con-
fined to a particular fund merely by a reference on the
bi1ll or in the acceptance to that fund., Tt is a ques-
tion for the court to determine in each individual case,
because, the facts being proved or admitted, the yues-
tion whether an undertaking is a conditional’ acceptance
is a question of law for the court to decide. _Sproat
Vv, Matthews 1l Term, R, 182.

It was held in Corbett v, Clark, 45 Wis,., 403,
that an order to "pay C, A. Corbett $183 and take the
same out of our share of the grain " was an unconditional
bill and a general acceptance thereof also unconditional,
The court held that this was a mere direction as to the
fund out of which the drawee was to reimburse himself, In
Redman v. Adams, 51 Maine, 433, where the words of the

- bill were "charge the same against whatever amount may
be due me for my share of fish caught on board schooner

'Morning Star' ", and the acceptance was general, the
court hseld that this wag a mere reference to the fund

to call the attention to the drawee to his means of re-
imbursement.

The great majority of cases incline to the view
that the presumption is in favor of an unconditional or-
der and unless the direction on the bill or acceptance
clearly and expressly directs payment to be made out of
a certain fund, the court will censider it merely as a
reference to the mode of reimbursement rather than an
absolute restriction to the particular fund mentioned.

In a case now pending before the U. S. Cirnuit
Court of Appeals, for the Second Circuit, Cuaraaty Trust
v, Hannay, the lower court held that "Value recceived
and charge the same to account of 100/RSMI bales of cotion,"
written on a draft made it conditional because it limited
payment to the proceeds of this particular cottons The
draft being'conditional, a general acceptance thereci was
conditional. Thus it is seen how difficult it is to de-
termine how a court will rule on any specific case, The
rule or test is always the saue, but vwhether the facts
are within or without the rule is always a matter of
opinion. Extreme cases are easy to decide but as the
cases verge toward the center, the line of demarcation
becomes hazy and Lfficult of determination,
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It would seem, therefore,; that Federal reserve
banks and member banks should consider carefully the risk
involved in discounting bills of exchange or acceptances
which in terms indicate any particular fund or any partic-
ular property out of which payment of the draft is to be
made, because 0f the doubt as to the construction thet
might be put upon such an acceptance. It would be far
more prudent to require that the directions in a bill |
of exchange be to pay in money and to charge to tho acw
count of the drawer, without any qualificetion os to any
particular fund, There is no doubt, however, thet & ref-
grence, in general terms, on the face of 2 bill to the
fact that it is bosed on the importation or exportation
of goods would not make it conditional and non~ncgotiable.

Respectfully,
(Signed) 1. C. ELLIOTT.

Counscls

2/5/15.
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Jermary 21, 1915,

Dear ur, Elliett:

I have read over your copinion as to ths discount of dills of
exchange drawn in good faith sgainst sctually ezisting valuee. I
an & little pusxled aft the summery of conclusions stated by you on
page &,

Am I right in inferring thet (a) refers to cases where ths bill
is discounted befere accoeptance, in which cass there must be a lien!

Turning to (b}, would mot prastically in every caso the aceeptor
hold the bill bf lading and take it from the bUill which he accepts!?
In other words, de you mean that the discount of such s bill after
acceptance wmay have no security, the acceptor being directly liebls
whether or not ha has security!

Sincerely yours,

PRiEnel 0 Hdaxtin.

M. C, Elliett, Faq., Counsel,

Federal Reserve Board.
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