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Ahearn v. Smith (1926), 50 S.D. 633, 211 N.W. 448.
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N.W. 990.
Corn Exchange Savings Bank v. Smith (1931), 59 S.D. 182, 239 N.W. 186,

78 A.L.R. 800.
Dockstader v. Smith (1930), 56 S.D. 433, 229 N.W. 299.
Farmers' State Bank of Canton v. Smith 1.926), 50 S.D. 250, 209 N.W. 358.
First National Bank v. Hirning (1925), 48 S.D. 417, 204 N.W. 901.
First State Bank of Claremont v. Smith (1926), 225b1ixWxxk11xkit; 49

S.D. 518, 207 N.W. 467.
Mildenstein v. Hirning (1926), 49 S.D. 558, 207 N.W. 979.
Muckier v. Smith (1929), 54 S.D. 618, 224 N.W. 225.
Ruden v. Ruden (1932), 60 S.D. 447, 244 N.W. 775.
Spry v. Hirning (1923), 46 S.D. 237, 191 N.W. 833.
State v. Smith (1925), 49 S.D. 106, 206 N.W. 233.
Sttte v. Smith (1931), 58 S.D. 22, 234 N.W. 764.

State Documents 

Legislature:
Journal of the House, 1905 and 1915.
Journal of the Senate, 1905 and 1915.

Superintendent of Banks:
Biennial Report of the Public Examiner, 1916.
Biennial Reports of the Superintendent of Banks, 1926-1942.

Statement of the Depositors' Guaranty Fund, June 30, 1941.

Supreme Court:
Btief of Defendents and Intervenor, 1931 (State v. Smith).
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pp. 60-103.

South Dakota
BANKING AND GUARANTY LAA

Enacted by the Legislature of 1915

(S. B. 8)

AN ACT Entitled, An Act Providing for the establishment of a Department of
Banking and Finance, Defining the Powers and Duties of Such Department
and the Officers thereof, and Providing for the Compensation and Expenses
of Such Officers; Providing for the Organization, Regulation and Control
of Banks, Trust Companies and the Banking Business, and to Bring the
Business of Banks and Trust Companies more Fully Under the Control of the
Department of Banking and Finance; to prevent Fraudulent Banking and
Provide Penalties Therefor, and to authorize the Payment of Rewards for
the Apprehension of Persons Accused of Violation Thereof; Providing for
the Establishment of a Depositor's Guaranty Fund to Guarantee Payment of
General Deposits and the Establishment of a Commission to Supervise and
Control Such Fund; Providing for the Liquidation of Insolvent Banks, and

.1) 
to Repeal Chapter 79 of the Session Laws of 1903, Chapter 74 of the
Session Laws of 1905, Chapter 73 of the Session Laws of 1907, Chapter 299
of the Session Laws of 1909, Chapter 222 of the Session Laws of 1909,
Chapter 256 of the Session Laws of 1911, and Chapter 108 of the Session
Laws of 1913. 

- -

Be it Enacted 1.2y the Legislature of the State of South Dakota:

ARTICLE 1.

Section 1. Department of Banking and Finance--Establiahed.) There is
herety established in this state a banking department which shall have
charge of the enforcement of the laws relating to banks, trust companies, and
the banking business in this state. Such department shall be designated as
the Department of Banking and Finance and shall be under the management and
control of the_Xublic Examiner, who shall be ex-officio  superintendent of
banks and trust companies.

Section 2. Public iaaminer, Deputy Public Examiner, Attorney, Exalainers,
Special Examiners, Examiners in Charge, Clerks, Appointment--Compensation--
Expenses.) The public examiner shall be appointed by the Governor by and with
the advice and consent of the Senate and such appointment shall be for a term
of four years and his successor shall have been appointed and qualified,
unless sooner removed by the governor for good cause. The public examiner
may, by and with the consent and approval of the governor, appoint a deputy,
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and an attorney to assist him in the discharge of the duties imposed by the
provisions of this act and he may revoke such appointments at pleasure,
provided that no person shall be eligiNP for the office of public examiner,
or deputy, without first having had at least three years actual practical
experience in the general banking business, or served for a like period in
the banking department of this or some other state.

Such deputy shall possess all the powers, and perform the duties
attached to the office of the public examiner during a vacancy in such office
and during the absence or inability of his principal, and shall devote all
of his time to the duties of said office.

Such attorney shall be a regularly admitted practitioner at law before
the bar of the state. He shall render to the Department of Banking and
Finance advice and aseistance on all questions arising out of the duties
devolving upon the department or as prescribed by the public examiner; and
shall, under the direction of the public examiner and attorney general, have
charge of all litigation in any manner connected with the department or any
of the officers or employes thereof as such; but nothing herein contained
shall prevent the public examiner from employing other counsel to take
charge of or assist in the preparation and trial of cases in connection with
the liquidation of the assets of any insolvent institution.

The public examiner may also employ from time to time with the consent
and approval of the governor, such examiners, special examiners, examiners
in charge, and clerks as he shall deem necessary to assist him, his deputy,
and attorney in the discharge of the several duties imposed upon them by
this act. The salary of the Public Examiner shall be three thousand dollars
per annum; the salary of the deputy shall be twenty-four hundred dollars
per annum; the salary of the attorney shall be twenty-five hundred dollars
per annum. No public ex4piner, his deputy, attorney or any of his examiners,
222-9141_exdFITirig:17or examiners in charge, shall be a stockholder or in
any manner intereg.terin aaiVank or trust compan- All salaries 'end
expen-ses shall-be paid monthly out of the General Pund of the State, except
the salaries of clerks which shall be paid from the public examiner's con-
tingent fund. All vouchers for expenditures in the Banking Departnent must
be first approved by the public examiner.

All actual and necessary expenses of said public examiner, deputy,
attorney, examiners, special examiners and employees, incurred in the dis-
charge of their duties, shall be paid monthly by the state on fully itemized
vouchers certified to the state auditor. The state auditor shall issue his
warrants and the State Treasurer shall pay the amount of such expenses out
of the public examiner's Contingent Fund.

Within fifteen days from the notice of their appointment, respectively,
the public examiner, deputy, attorney, examiners, and special examiners
shall take and subscribe the oath of office prescribed by the constitution
and each shall give to the people of the state a surety company bond, to be
approved by the Governor, conditioned upon the faithful discharge of the
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• duties of their respective offices, in the following sums to-wit: The
public examiner, twenty-five thousand dollars; the deputy Public examiner,
twenty-five thousand dollars; the attorney, ten thousand dolars; the
examiners, ten thousand dollars, and special examiners, five thousand
dollars; the premiums thereon to be paid out of the public examiner's
Contingent Fund. Said oaths of office and bonds to be filed with the
secretary of state.

Section 5. Seal.) The Public Examiner shall have a seal of office
containing the words "Public Examiner of South Dakota" in the form of a
circle, and the word "Seal" within the circle.

Section 4. Power Conferred on the Public Examiner.) It shall be the
duty of the Public Examiner and he is hereby vested with full power and
authority to either by himself, his Deputy or any Examiner he may appoint
for that purpose, examine at least twice  jais_tcla_ylarjj2g cash, bills,
collateral, securities, books 3raccoUnt, condition and affairs of each
12_4.20, ruad_trust cpmpany doing business in this state (except national banks)
and shall ascertain whether such bank or trust company transacts its busi-
ness at the place deirg-na--f:ed-in the Articles of Incorporation and whether
its business is conducted in the manner prescribed by law.

For all of such purposes he is hereby vested with full power and
authority to either by himself or his deputy, issue subpoenas and to require
the attendance and tesrimony of witnesses and the production of all books,
papers, contracts, agregments and documents in any manner relating to any
matter under investigation and to administer oaths and examine such witnesses
under oath touching the—Errairs and business of such bank or trust company
and may require the attendance of such witnesses and the production of such
books, papers, contracts, agreements and documents as he may direct from
any place in this state at any place designated in said subpoena as the
place of hearing, and to that end may invoke the aid of any circuit court
of this state in requiring the attendance and testimony of such witnesses
and the production of such books, papers, contracts, agreements and docu-
ments, and any court of as state to which such application is made shall
in case of contumacy or refusal to obey such subpoena so issued by the public
examiner or his deputy, issue an order requiring such witnesses to appear
before said public examiner or his deputy and produce the books, papers,
contracts, agreements and documents so required and give evidence touching
upon or in relation to the matters in question and any failure to obey the
order of said court shall be punished as a contempt thereof.

A witness fee of 42.00 per day and 5 cents per mile for each mile
actually and necessarily traveled, shall be paid to each witness and such
fee and mileage shall be a proper charge against the assets of such insti-
tution, payable therefrom immediately upon the order of the examiner.

The_pic Examiner shall examine or cause to be examined, any bank or
trust company-When- requested so to do by the board of-qii-ectors )f such
bank or—I-iuSt:Campany and waen an examination is made ,upon such request in
additiciii to the regular fee prescribed, such 'bank or trust company shall pay
all incidental axpenses in connection therewith.
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Section 5. Fees for Examination.) Each and every bank and trust
company shall pay a fee in the amount of one one-hundredth part of one per
cent of the gross amount of the assets of such bank or trust company, for
each and every regular examination. .Provided, that the examination fee of
any bank or trust company shall not be less than ten dollars, and provided
further, that if the condition of any bank or trust company is such, in the
jilidgaeataLt:he public examiner, as to make more than two examination9
necessary or 'a-d-VT.Farre—rii any one_xpar, then the expense in connection with
such special-examination shall also be paid by such bank or trust company
in addition to the regular fee; and, provided further, that banks located
off a line of railroad shall pay for each and every regular examination an
additional charge of twenty cents for each mile such bank or trust company
is distant from the nearest railway station.

For the examinF.tion required to be made, before a bank or trust
company may open for business, a fee of twenty-five dollars shall be paid,
and in case such bank or trust company is located off a line of railroad,
an additional fee of twenty cents for each mile such bank or trust company
is distant from the nearest railway station.

Following each examination, the public examiner shall render to the
bank or trust company examined, a bill for such fee, which fee shall be at
once paid to the public examiner who shall issue a receipt in triplicate
therefor; one of said receipts shall be delivered to the bank or trust
company so paying the fee, the duplicate receipt shall be forwarded to the
State Treasurer, and the triplicate receipt shall be filed in the office
of the Public Examiner. If such fee shall not be paid, the Public Examiner
shall maintain an action therefor against such bank or trust company,

and shall be entitled to recover interest thereon at the rate of ten per
cent per anivm from the date of such examination.

Section 6. Record of Fees.) It shall be the duty of the Public Ex-
aminer to keep a record of all fees collected by him or his deputy, together
with a record of all expenses incurred in making the examination of all ,
banks and trust companies and at the end of each month pay over to the State
Treasurer, all fees collected during the preceding month: and he shall file
with the State Treasurer an itemized statement showing from whom collected.

Section 7. Not to Disclose Information.) The Public Examiner, his
Deputy, Attorney, Examiner, Special Examiner, Examiners in Charge, and
every clerk in his department shall be bound by oath to keep secret all of
the facts and information obtained in the course of such examinations,
except so far as the public duty of such officer requires him to report
upon or to take special action regarding the affairs of any bank or trust
company and except when called as a witness in any proceeding in a Court of
Justice. If any Public Examiner, his Deputy, Attorney, Examiner, Special
Examiners, Examiners in charge, or clerks in such department shall disclose
the name of any debtor of any bank or trust company, or shall disclose any
fact obtained in the course of his examination of any bank or trust company
except as herein provided, he shall be subject upon conviction thereof, to
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a forfeiture of his office and to the payment of a fine of not less than one
hundred dollars nor more than one thousand dollars, or imprisonment in the
state prison not less than six months nor more than two years or to both such
fine and imprisonment, in the discretion of the court.

Section 8. When Capital Impaired, Duty of Public Examiner.) When-
ever the public examiner shall become satisfied that the capital of any bank
or trust company is impaired or reduced below the amount required by law, or
the articles of incorporation, or below the amount certified to the public
examiner as paid in, he is hereby authorized and directed to require such
bank or trust company to make good such impairment or deficiency.

In any case where the capital of any bank or trust company shall
have become impaired or reduced below the amount required by law or the arti-
cles of incorporation, the board of directors of such bank or trust company
shall have the power and it is hereby made their duty to immediately make a
pro rata assessment upon all the stock of said bank or trust company, to make
good such deficiency and serve notice by registered mail, of such assessment
upon each stockholder of record: and upon the failure of the said board of
directors to act, it shall be the duty of the public examiner to make such
pro rata assessment and give such notice; such notice shall specify the date
upon which said assessment shall be due and payable, which said date shall
he not less than ten days or more than twenty days after the notice of
assessment shall have been mailed.

If any stockholder shall fail or neglect to pay the amount of
the assessment against his stock for ten days after the same shall have become
so due and payable, the directors of such bank or trust company, or, upon
their failure to act, the public examiner may offer said stock for sale, and
sell the same at public sale upon ten days notice to be given by posting
copies of such notice of sale in five public places in the town, village or
city where such bank or trust company is located. Upon such sale the pur-
chaser shall forthwith pay the amount of the assessment against said stock.
The amount received from the sale of such stock, less the cost and expense
of such sale, shall be paid to the original owner of such stock.

If any bank or trust company refuse or fail for thirty days after
written notice to make good such impairment of its capital stock, the public
examiner is hereby authorized and empowered to take charge of its affairs
and wind up its business.

Section 9. Delinquent: Public Examiner May Take Possession.)
Whenever it shall appear to the public examiner that any bank or trust company
to which this chapter is applicable has violated its charter or any law of the
state, or is conducting its business in an unsafe or unauthorized manner,
or if the capital stock of any such bank or trust company is impaired, or
if-iihy such bank or trust company shall refuse to submit its books, papers
and affairs to the inspection of any examiner, or if any officer thereof
shall refuse to be examined upon oath touching the affairs of any such bank
or trust company, or if any such bank or trust company shall suspend or
refuse to make payment of its obligations, Or if from any examination or
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report providee for ty this statute, the public examiner shall have reason
to conclude that such bank or trust company isjn an unsound or unsafe coldi-
tion to transact the business for which it is_organized,-or'that it is
unsafe and inexpedient for_it to continue business, or if any such bank or
trust company shall neglect or refuse to observe an order of the putlic
examiner specified in the preceding section, tne public examiner may forth-
with take possession of the property end business of such bank or trust
company end retain such possession until such bank or trust company shall
resume business, or its affairs be finally liquidated, as herein provided.

Whenever any bank refuses 
I
Sr neglects to deliver possession of its

affairs, assets or property of whatever nature, to the public examiner or
to the person ordered or appointed to take charge of such bank or trust
company according to the provisions of this act, the public examiner shall
communicete the facts to the attorney general, or to the states attorney of
the county wherein such bank or trust company is located, who shall thereupon
cause an application to be made to the circuit court or to any judge thereof,
having jurisdiction of the same, for an order placing the public examiner,
or the person ordered or appointed by him to take charge cf such bank or
trust company, in charge of such bank or trust company and its affairs and
property; providing that if the judge of the circuit court having juris-
diction of the same, shall be absent therefrom at the tilde such application
is to be made, then and in that case, the judge of any circuit court of the
state may grant such order, and the petition and order of possession shall
be forthwith transmitted to the clerk of the circuit court of the county
in which such bank is located.

Section 10. Injunction Proceedings.) Whenever such bank or trust
com am of whose_property and business t4:ffUrri-E715ii ner has_taken posses-
F1.2.a_foresaid, deems itself aggrieved thereby it may; et any tia within
ten day_§.after such,takinkxpssession, apply to the circuit court of the
county in whi6F-idch bank or_trus_t company is located to enjoin further
proceedings; ti-772.7-Cour7 after citing the public examiner to show cause
why furtheFproceedings should not be enjoined and hearing the allegations
and proofs of the parties and determining the facts, mey upon the merits '
dismiss such application or enjoin the public examiner from further pro-
ceedings, and direct him to surrender such business is property to such
bVnk or trust company.

All proceedings by any bank or trust company to enjoin the public
examiner in the discharge of his duty shall be had in the circuit court of
the county in which said bank or trust company is located.

Section .Itce-- of.) On taking possession of the property
and business of any such bank or trust company, the public examiner shall
forthwith give notice of such fact by letter or telegram to any and all
banks or trust companies holding or in possession of any assets of such
bank or trust company. No bank or trust company knowing of such taking
possession by the public examiner, or notified as aforesaid, shall have a
lien or charge for any payment, advance, or clearance thereafter made, or
liability thereafter incurred, against any of the assets of ti_e bank or trust
company, of whose property and business the public examiner shall have taken
possession as aforesaid.
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Section 12. Supervision--Liquidation--Deposit of Funds—Preference.)
Upon taking possession of the property and business of such bank or
trust company, the public examiner is authorized to collect all moneys
due to such bank or trust company, and to do such other acts as are
necessary to conserve its assets and business, and shall proceed to
liquidate the affairs thereof as provided in this act. The public
examiner shall collect all debts due and claims belonging to it, and
may upon order of the_circuit_court, after having made application
therefor, sell or compound any or all bad or doubtful debts, and on
like order may sell all or any of the real and personal property of
such bank or trust compapy on such terms as the court shall direct,
provided, all sales-shairbe made on competitive bids after advertise-
ment for ten days in tIce- official papers in the county in which the
property is located.

The moneys collected by the public examiner shall be, from
time to time, deposited in one or more state banks or trust companies
and in case of the suspension or insolvency of the depository, such
deposits shall have preference over all other deposits.

Section 13. Examiners in Charge—Assistants—Appointment.)
The public examiner may, under his hand and official seal appoint one
or more examiners in charge, as agent or agents to assist him in the
duty of liquidation and distribution; the certificate of appointment
to be filed in the office of the public examiner, and a certified copy
in the office of the clerk of the circuit court of the county in which
such bank or trust company is located. The public examiner may from
time to time authorize a special examiner to perform aucn duties
connected with such liquidation and distribution as he may deem proper.

Section 14. Compensation—Expenses—Payment and Accounting.)
The Compensation of Examiners in Charge, special examiners, counsel
and other employees and assistants and all expenses of supervision and
distribution shall be fixed by the public examiner and on notice to the
bank or trust company interest, be approved by the circuit court of the
county in which such bank or trust company is located and upon such
approval shall be paid out of funds of such bank or trust company then
in the hands of the Public Examiner. For each and every day that the
altrilirs of such bank or trust company may, in the discretion of the
public examiner, require the personal attention of the public examiner,
his deputy, attorney or any examiner, the sum of five dollars per day,
and all necessary expenses of such officer or officers, shall be a proper
charge against the assets of such bank or trust company, and upon the
order of the public examiner, shall be paid by the examiner in charge of
such institution, from the assets thereof to the Department of Banking
and Finance and shall be deposited with the State Treasurer and credited
to the Contingent Fund of said department; provided, that for each and
every day that the department's attorney is actually and necessarily
engaged in preparing for trial and the trial of cases for any such
institution, a charge of ten dollars per day and allnecessary expenses
of such attorney, shall be a proper charge against the assets of such
institution and shall be paid and accounted for as herein provided.
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Section 15. Inventory.) Upon taking possession of the property
and assets of such bank or trust company, the Public i,xaminer shall make
an inventory of the assets of such bank or trust company, in duplicate,
one to be filed in the office of the Public Examiner and one in the
office of the Clerk of the Circuit Court of the county in which sach
bank or trust company is located. Such inventory to consist of a list
of all assets of the institution, but the Bills Receivable shall only
be noted by number and amount as appears on the Bills Receivable
register of such institution.

Section 16. Statement to Creditors.) Within thirty days
after taking possession of any insolvent bank or trust company as here-
in provided, the public examiner shall make a financial statement,
together with a brief statement setting forth the cause of the insol-
vency and any other information regarding the impaired condition of
said bank not set forth in the financial statement, and shall mail a
copy of such statement to each stockholder and known creditor of such
institution.

Section 17. Claims--Notice.) The public examiner shall cause
notice to be given by advertisement in such newspapers published within
the county in which such bank or trust company is located as he may
direct once in each week for ten consecutive weeks, requiring all per-
sons having claims against such bank or trust company to present the
same with necessary vouchers and proof of such claims, to the public
examiner at a place and within the time stated in such notice which
shall be not less than thirty days from the date of last publication.
The public examiner shall mail a similar notice to all persons whose
names appear as creditors upon the books of such bank or trust company.
Any claim not presented at the place or tithin the tiue fixed by such
notice shell be forever barred, provided, however, that if such claim
be for a deposit duly made in such bank or trust company, the court may
direct the public examiner to procure and pay over the money to the
claimant in accordance with the provisions of Article 3 of this act.
Proof of publication of the notice to creditors under the provisions
of this section shall be made by affidallt of the printer and by affidavit
of mailing notice to creditors and such affidavit shall be immediately
filed in the office of the clerk of the circuit court in the county in.
which such bank or trust company is located. The public examiner shall
mPil a similar notice to all persons whose names appear as creditors
upon the books of the bank or trust company. Any claim not presented
within the time fixed by such notice shall be forever barred, and,
provided further, that if such claim be for a deposit duly made in such
bank or trust company, the court may direct the public expminer to
procure the money as provided in Article 3 of this act and pay the
same to the claimant.

If the public examiner doubts the justice and validity of any
claim, he may reject the same and serve notice of such rejection upon
the claimant either by mail or personally. An affidavit of the service
of such notice, which shall be prima facie evidence thereof, shall be
filed with the clerk of the circuit court for the county in which such
bank or trust company is located. An action upon a claim so rejected

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



-9-

•
must be brought within three months after such service.

Objections to any claim not rejected by the public examiner,
may be made by any party interested by filing a copy of such objection
with the public examiner within thirty days after the date fixed in the
notice to creditors for the filing of claims, and such objections shall
be, by the public examiner, forthwith presented to the circuit court.
Said court shall thereupon issue its order directing the claimant to
show cause at a time and place therein specified, why such claim should
not be rejected. If upon such hearing it shall appear to the satisfaction
of the court that the objections are well founded, such claim shall be
proper order of the court be rejected by the public examiner. If it appears
to the court that such objections are not well founded, the court shall
by proper order, direct that such claim be paid in the regular administra-
tion of the affairs of such institution, and the costs of the proceedings
shall be fixed by the court, and upon motion by the owner of the claim
objected to, after six days notice, judgment may be entered against the
person filing said objection and collected in the same manner as other
judgments.

Upon the expiration of the time fixed for the presentation of
claims the public examiner shall make in duplicate, a full and complete
list of the claims presented, which have been rejected, and he shall also
make in duplicate a full and complete list of all claims presented and
allowed, other than claims of depositors, and if any of such claims are
preferred claims, he shall so specify; one copy to be filed in the office
of the public examiner and the other in the office of the clerk of the
circuit court, of the county in which such institution is located.

Section 18. Dividends.) At any time after the expiration of
the date fixed for the presentation of claims, the public examiner may out
of the funds remaining in his hands after the payment of expenses, declare
one or more dividends, and after the expiration of one year from the first
publication of the notice to creditors, he may declare a final dividend,
such dividends to be paid to such persons, and in such amounts, and upon
such notice, as may be directed by the circuit court of the county in which
such bank or trust company is located.

Any creditor of such banker, bank or trust company who has not
received his ratable proportion of dividends declared and paid under the
provisions of this act, may upon good cause shown obtain from the Circuit
Court of the county in which such bank is located an order directing the
public examiner to pay to such creditor out of the funds then in his hands
belonging to such banker, bank or trust company his ratable proportion of
all dividends declared, or so much thereof as the funds then in the hands
of the public examiner will permit.

Section 19. Dividends--Unclaimed Deposits.) Dividends and
unclaimed deposits remaining unpaid in the hands of the public examiner
for six months after the order for final distribution shall be by him
deposited in one or more state banks or trust companies, to the credit of
the public examiner, in his name of office, in trust for the several
depositors and creditors entitled thereto.
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Section 20. Payment of Claims.) The public examiner may pay

over the moneys so held by him to the persons respectively entitled

thereto, upon being furnished satisfactory evidence of their right to the

same, and in cases of doubt or conflicting claims, he may require ancrder

of the circuit court authorizing and directing the payment thereof. He
mEy apply the interest earned by the moneys so held by him towards de-

fraying expenses in the payment and distribution of such unclaimed

deposits or dividends to the depositors and creditors entitled to receive

the same.

Section 21. Liability of Sbckholders--When Collected.) If at
any time after the closing of any bank or trust company, it shall appear

to the public examiner that the assets of such institution are insufficient
to pay its liabilities, it shall be the duty of such public examiner to
immediately institute proceedings for the collection of the liability of
the stockholders of such bank or trust company. All sums so collected
shall be deemed a part of the assets of such bank or trust company, and
be distributed pro rata to the creditors thereof, in the same Lanner as
other funds. No action by any creditor against any stockholder of such
bank or trust company for the recovery of such liability shall be main-
tained, unless it shall appear to the satisfaction of the court that the
public examiner has refused to commence action as herein provided.

Section 22. Creditors of Private Banks May Not Attach.) No

creditor or creditors of any individual bank or of individual members of

any co-partnership doing a banking business in this state, shall be per-

mitted to attach, or seize under any writ of attachment or execution, or

to hold liable for such individual indebtedness any of the assets of the
bank, until all the depositors and creditors of such bank have been fully
paid.

Section 23. Public Examiner to Call iwleeting of Stockholders,
When.) Whenever the public examiner shall have paid to each and every

depositor and creditor of such bank or trust company, (not including

stockholders), whose claim or claims as such depositor or creditor have
been duly proved and allowed, the full amount of such claims, and shall

have made proper provision for unclaimed and unpaid deposits or dividends,

and shall have paid all the expenses of the liquidation, the public examiner

shall call a meeting of the stockholders of such bank or trust company by
giving notice thereof for thirty days in one or more newspapers published

in the county where such bank or trust company is located. At such meet-

ing, the stockholders shall determine whether the public examiner shall be

continued as liquidator and shall wind up the affairs of such bank or trust

company, or whether an agent or agents shall be elected for that purpose,

and in so determining the said stockholders shall vote by ballot, in

person or by proxy, each share of stock entitling the holder to one vote,

and the majority of the stock present and voting shall be necessary in the
determination.

Section 24. Liquidation Continued--Procedure.) In case it is
determined to continue the liquidation under the public examiner, he shall

complete the liquidation of the affairs of such bank or trust company, and

after paying the expenses thereof, shall distribute the proceeds among the
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stockholders in proportion to the several holdings of stock in such manner
and upon such notice as may be directed by the circuit court. In case it is
determined to appoint an agent or agents to liquidate, the stockholders shall
thereupon select such agent or agents by ballot, a majority of the stock
present and voting, in person or by proxy, being necessar3, to a choice. Such
agent or agents shall execute and file witi the public examiner, a bond to the
stockholders of such institution in such amount, with such securities, and in
such form as shall be approved by the public examiner conditioned for the
faithful performance of all duties of As or their trust, and thereupon the
public examiner shall transfer and deliver to such agent or agents all tne
undivided or uncollected or other assets of such bank or trust company in
his hands; and upon such transfer and delivery, the public examiner shall be
discharged from any and all further liability to such bank or trust company
and its or their creditors.

Section 25. Assets—Distribution of Procerty.) Such agent or 
agents shall convert the assets coming into his  or their possession into cash
and shall account for and make aisPoSition of the_aaperty ad bank or
trust company, as is herein provided in case of distribution by.tYe .public
examiner except that the expenses thereof shall lie subject to the direction
and control of the circuit court. In case of death, removal, or refusal to
act of any agent or agents, the stockholders, on the same notice, to be given
by the public examiner upon proof of such death, removal, or refusal to act
being filed with him, and by the same vote as hereinbefore provided, may elect
a successor, who shall have the same powers and be subject to the same
liabilities and duties as the agent originally elected.

Section 26. Attorney General--Duty of.) All civil actions and pro-
ceedings arising out of the orovisions of this act in which the state or any
of its officers or agents shall be parties, shall be conducted under the
direction and supervision of the Public Examiner and Attorn.ey General.

Section 27. Copies as Evidence.) Copies of all records and oapers
In the office of the public examiner, certified by him and authenticated by
his seal of office, shall be evidence in alL cases equalLy and of like effect
as the original.

Section 28. Fees For Certified Copies.) Whenever any certified
copy or copies of any records or papers filed in the office of the public
examiner shall be lawfully required to be furnished by him, the miblic examiner
shall be entitled to a fee of ten cents for each folio for making such copy or
copies and fifty cents for each certificate. All such fees shall be paid by
the public examiner into the statetreasury to the credit of the Contingent
Fund of the public examiner.

Section 29. Department—Contingent Fund.) All fines collected and
all fees received by this deoartment for regular or special examinations of
banks or trust companies or for taking charge of insolvent banks or trust
companies, shall be reported in detail to the State Treasurer by the public
examiner, and all funds so received shall be by him deposited monthly with the
State Treasurer to the credit of the Contingent Fund of this department, which
is hereby created.
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This "Contingent Fund" shall be held always for the use of this
department and any balance remaining in this fund at the end of any fiscal
year shall not revert to the general fund of the state.

Any balance remaining in this fund at any ti-e shall be available
for the use of the department for the payment of salaries and any and all
other expenses, the same as though appropriated for such purposes.

Section DD. Commission or Brokerage Fees a Misdemeanor.) Any public
examiner or deputy public examiner soliciting or receiving any commission or
brokerage fees in the sale of any bank or bank stock shall be deemed guilty of
a misdemeanor, and shall forfeit his office.

Section 31. Public Examiner to Make Report.) On or before the
thirtieth day of October of every even numbered year, the public examiner shall
make a report to the governor of the state, covering the biennial period
ending the thirtieth day of June orecedin, whica report.shall be published.

Such report shall contain a statement of the condition of every
bank and trust company from which reports have been received, giving a tabu-
lated statement of all resources and liabilities of each bank and trust company.

Such report shall also show the last statement of any bank or trust
company whose business has been closed during the period, and the amount paid
to the creditors of any and all insolvent banks or trust companies, also a
list of banks and trust companies organied and discontinued during the Period.
Such report shall also give the names of the directors of each bank and trust
company, as last reported, together with a list of the stockholders with their
post office addresses and the amount of stock held by each.

The public examiner shall also report the names and compensation
of all persons employed in his department and the whole amount of the expenses
of the Department of Banking and Finance during the period. The public examiner
shall also report the names of banks or trust companies taken possession of
and liquidated and the name of unclaimed and unpaid deposits or dividends with
respect to each of them respectively, and he shall include a statement of the
amount of interest earned by such unclaimed dividends.

ARTICLE 2.

Section 1. Defining Banks and Banking.) For the purpose of this
act every corporation, association, firm or individual in South Dakota whose
business, in whole or in part, consists of the taking of deposits or buying
and selling exchange shall be held to be and is hereby declared to be a bank,
and as thus def ned such ihdividual member of such corporation, association
or firm (except as to national banks) shall be subject to the provisions of
this act.

Where reference herein is made to banks, trust companies or the
business of banks or trust companies in any manner, the same shall be construed
as applying to any such corporation, association, firM or individual so engaged
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in business as herein defined, and the provisions of tnis act shall so far asmay be applicable thereto, extend to and govern all corporations exiding anddoing business under the provisions of Chapter 255 of the Session Laws of1911 and as contemplated under the provisions of Section 2 of said chapter,any amendments, abridgements or reenactments of such chapter or aily act here-inafter enacted by the legislature of the state of South Dakota for the super-vision and control of trust companies.

Section 2. Who May Incorporate--Capital Required.) Any number ofnatural persons, not less than five, who are residents of South Dakota mayassociate to establisg- a bank under this chapter, upon the terms and condi-tions and subject to the liabilities prescribed in this Act.

The aggregate amount of the capital stock of any bank shall be notless than fifteen thousand dollars in towns containing fifteen hundred inhabi-tants or less, and in towns of over fifteen hundred and not more than twenty-five hundred inhabitants, the capital shall not be less than twenty thousanddollars, and in towns of over twenty-five hundred inhabitants and not morethan five thousand inhabitants, the capital shall be not less than twenty-fivethousand dollars, and in towns of over five thousand inhabitants, the capitalshall not be less than fifty thousand dollars, all of which shall be paid infull in lawful money of the United States. Provided, that all banks organizedand authorized to do business under the provisions of this Act on or afterJanuary 1st, 1916, shall sell the capital stock thereof at ten dollars pershare above par and the amount received as a result of such advance shall becredited on the books of such bank in the ratio of four dollars to the Deposi-tors' Guaranty Fund as hereinafter provided and six dollars to Undivided
Profit account.

Provided, that all banks heretofore organized  with a capital of lessthan fifteen thousand donars shall increaseTieir capital to not less thanfifteen thousand dollars and sucn further amounts as are necessar:i to complywith the foregoing requirements as to capital arid populations, whenever theirdeposits aVera6e fif-teen-Umeg-their capital_ stock and surplus for a period
of six montns, -and provided further, that no bank shall receive deposits in
excess of fifteen tiwes its capital and surplus, the same to be determined bythe average of its deposits for six months.

Section 5. Articles of Incorporation--Contents.) The persons soassociated shall make, sign and acknowledge written articles of incorporationcontaining:

First. A declaration that they associate for the purpose
a banking corporation or trust company under tnis act.

Second. The name of such bank, whicri name shall be in no
respect similar to the name of any other bank in the same county.

of forming

material

Third. The name of the particular town and county where such bankis located.

Fourth. The amount of capital stock, which shall be divided intoshares of one hundred dollars each.
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Fifth. The names and places of residence of the shareholders and
toe number of snares held by each.

Sixth. The period for which such bank is organized, not exceeding
twenty years, and the date on which it shall commence and terminate its
corporate existence.

Seventh. The names and places of residence of the several officers
and directors, and the number of shares of the capital stock of such corpora-
tion owned and held by each of such officers and directors.

Section 4. Filing Articles--Certified Copies.) Such original
Articles of Incorporation, verified as such, by the affidavit of two of the
signers thereof shall be recorded in the office of the register of deeds in
the county where such bank is to be established and immediately after being
recorded, they shall be transmitted to the Secretary of State who shall record
and file the same in his office.

A like verified copy of said Articles of Incorporation certified
by the register of deeds of the county where such bank is to be operated,
shall at the same time be forwarded to the public examiner.

Section 5. Powers of State Banks.) Upon :linking and filing of
Articles of Incorporation es recLuired_by section four of this article, and
the receipt of authority frou the public examiner to commence business, the
bank shall become_a body corporate and as such shall have the following
powers:

First. To make all contracts necessary and proper to effect its
purpose and conduct its business.

Second. To sue and be sued, to appear and defend in all actions
and proceedings under its corporate name to the same extent as a natural
person.

Third. To have a common seal and alter the same at pleasure.

Fourth. To elect or appoint all necessary officers, agents, and
servants, define their duties and Oblig-ations, fix their compensation,  dismiss
them fill vacancies, and require bonds.-

Fifth. To make, amend and repeal by-laws and regulations not in-
consistent with the law or its articles of incorporation, for its own govern-
ment, for the orderly conduct ot its affairs and the management of its pro-
perty, for determining the manner of calling and conducting its meetings,
the tenure of office of its several officers; and such others as shall be
necessary or convenient for the accomplishment of its purpose.

Sixth: To exercise, by its directors, duly authorized officers, or
agents, all such powers as shall be usual in carrying on its business of
banking by buying, discounting and negotiating promissory notes, bonds, drafts,
bills of exchange, foreign and domestic, and other evidences of debts; by

A
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receiving commercial and savings deposits under such regulations as it may
establish; by buying and selling coin and bullion and by buying and selling,
exchange, foreign and domestic; issuing letters of credit, and by loaning money
on personal and real security, as provided hereinafter.

Section 6. Business Not to be Transacted.) No bank shall transact
any business, except such as incidental or necessarily preliminary to its
organie,ation, until it has been regularly authorized by the public examiner
to commence the business of banking.

Section 7. Minute Book to be Kept.) A complete record showing in
detail the nature of all business transacted as contemplated by tne provisions
of this section and of all meetings of subscribers for stock, and officers,
and directors shall be kept in the minute book of such bank and form a oart
of the permanent records of such institution.

Section 8. Subscriptions to Stock--How Taken.) The subscriptions
to capital stock and the direction of the affairs of the corporation prior
to the election of directors shall be in conformity with the statee relating
to corporations regulating such matters, so far as the same may be applicable.

Section 9. Certificate of Authority--When Granted.) Whenever Arti-
cles of Incorporation are filed with the public examiner, as herein provided,
and the bank transmitting the same notifies the public examiner that its
capital stock has been duly paid in, in cas!i, and that such bank has complied
with all the provisions of this act required before the bank shall be author-
ized to commence business, the publi.c_e?5a.miner shall within thirty days
examine into the condition? siTEE-Toank, ascertain whether or not the capital
has been fully paid in, the naii-a-nd place of residence of eace of its directors,
and whether such bank has compiced witn all the provisions of the law required
to entitle it to engage in the business of banking. If upon such examination
it appears that such bank is lawfully entitled to commence business, the Public
examiner shall forthwitILElve to such bank a certificate under his hand and
official seal, that such bankeis_aullai4ed to commence business. If the public
examiner has reason to believe that the stockholders have formed the same for
any other than the legitimate business contemplated by this act, he may, with
the advice and consent of the Depositors Guaranty Fund Commission withhold the
certificate herein provided for, and it is further provided that the nubile
examiner may withhold the issusnce of such certificate to a bank seeking to
engage in business in a town which in his judgment does not justify or warrant
a new or additi,.21aalehnnk,or where it is evident that the aPPI4c4ttaA or a
charter and certif19.0a_of_aut lora' to do business is prompted by malicious,
speculative, or any other than honorable motives.

Section 10. To Publish Certificate of Authority.) The bank shall
cause the certificate of authority as hereinbefore provided for and issued
thereunder to be published in some newspaper, printed in the town where such
bank is located, within ten days after receiving the same. If no newspaper
is published in such town then such publication shall be made in one published
nearest thereto. Proof of such publication shall be made and executed under
oath by the publisher on appropriate blank for that purpose and the same shall
be filed with the public examiner.
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Section 11. Directors--Officers--Duties of --Oat.1--Bond.) The
affairs and business of a bank shall be managed and controlled by a board of
not less than five directors, provided, however, that banks with capital of
Ten Thousand Dollars or less and having average deposits of One Hundred
Thousand Dollars or less may, witn the consent of the public examiner, have
three directors, a majority of whom shall be residents of the State of South
Dakota and shall be elected by the stockholders at their regular stated
meetings, which shall be held on the second Tuesday, or any day thereafter,
in January of each year, as provided in the bank's by-laws. Provided that
not less than three of the directors of a bank shall reside within the immedi-
ate county in which such bank is located, or in counties adjoining such county,
within the State of South Dakota.

No person shall be eligible to serve as a director of any bank
organized or existing under the laws of this state, unless he shall be a bona
fide owner of at least five shares of the stock of such bank, fully paid for
and not hypothecated. Any vacancy in the board of directors shall be filled
by the board, and any director so appointed shall hold office until the
next annual election.

Any director, offic,2Eor o,ther persolLyhD shall participate in any
violation of the laws of this state relating to bArlu_bankingi_ shall be
liable for----araa-idaie-s- v ich the said bank, its stockholders, depoTaIE-o-Fi, or
creditoi-S----nall sustain in consequence of such violation. -

Every director shall take and subscribe an oath that he will dili-
gently anU-H5riesUy perform his duty in such office and will not knowingly
violate or permit a violatton of any provisions of the banking law and the
said oath shall be forwarded, to the office of the public examiner within ten
days after such annualmeeting of stockholders.

The officers of the bank shall be elected by the board of directors,
the president and vice-president to be chosen from their members, at the
board meeting to be held in the month of January of each year as hereinafter
provided, and shall hold office for one year and until successors are elected
and qualified, unless sooner removed by the board.

All officers and employees having access to or care of the funds and
assets of t1ut furnish -a surety company bond in the minimumamount of
five thousand dollars W000.00T--igrcll must have the approval of the public
examiner before it can be aeceZed; and when the same shall have been accepted
by the board of directors of the bank or trust company, it shall be filed with
the public examiner. No bond having been approved and accepted as herein-
before provided for, may be altered, cancelled or terminated, by any one,
until after thirty days written notice of the intention so to alter, cancel
or terminate such bond, shall have been served upon the public examiner and
no liability of any bonding company which shall have accrued prior to the
time above mentioned shall terminate within less than one year after such bond
shall have been cancelled.
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Section 12. Director's ;vieetings--Reports.) The board of directors
shall hold at least two regular meetings each year and these shall be held on
the second Tuesdays in January and July, or any day thereafter within such
months, to be fixed by the by-laws, and at such meetings a thorough examina-
tion of the books, records, funds and securities held by the bank shall be
made by the board, or by a committee of the stockholders appointed by the
board, and a report prepared giving in detail all items included in the assets
of the bank whicn they have reason to believe are not of the value at which
tVey are being carried by the bank, and gng tae value of each of such items
as they may have determined. Such -sip shall be made under oath and shall be
recorded in the minute book of the bank, and a duly certified copy thereof
transmitted to the public examiner within ten days.

Section 13. Must Report dends--When Declared.) All dividends,
unless paid semi-annually, shall be declared at a meeting of the board of
directors to be held on the second Tuesday in January, or any day thereafter
in that month as provided by the by-laws, and if paid semi-annually, at
meetings to be neld in January and July as Aerein provided. A full and com-
plete record of the proceedings and business of all such meetings shall be
spread upon the bank's minute book; such records shall show tne disposition
of profits in detail, by indicating all poor or worthless items charged out
and the amount of the same, the amount of ex2ense charged out, the amount
carried to_the_surplus, if any, and the amount of dividend declared and shall
als6 indicate the-akeidiiI-df-net7andivided profits remaining. Within ten days
after ny such meeting, the president or -cashier •shall transmit to the Public
examine 

a
r a certified copy of such record.

Section 14. heferring to By-Laws.) Before any bank or trust com-
pany shall be authorized to commence business, tne stockholders of such insti-
tution shall prepare and submit to tne public examiner for his approval suit-
able by-laws for the government of tne institution. If the public examiner
approves of them, he shall file the same in his office end notify such insti-
tution of his approval thereof, whereupon such by-laws shall be adopted by the
stockholders and spread at length upon the minute book of the bank as a part
of the proceedings of the meeting at which tney are adopted. If the public
exami_ner does not approve of such by-laws, or any of them, he shall notify
such institution of such fact and any by-laws not aperoved shall not be
adopted by the stockholders.

Upon the adoptian by the stockholders of such by-laws, they shall
be transcribed into a book which shall be and become a permanent record of
such institution and shall be known as the "Book of ty-laws."

Any amendments which may be made from time. to tiede shall be adopted,
recorded, and filed in the same -manner as provided for original by-laws and
all of the same shall be subject to the approval of the public examiner.

In all cases where a bank's by-laws provide for meetinEs on dates
whicn c)nflict with sections 11, 12, and 16 of this act, such by-laws must
be properly amended at the next regular annual meeting of the stockholders.
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Section 15. Stock Book.) Every bank shall keep a stock book,
whico shall at all times during the regular hours of business be subject to
the inspection of the stockholders and creditors of the bank. Such book snail
show a full and correct list of the names and addresses of all stockholders
in the bank and the number of snares held by each.

A list of toe owners of private banks shall be kept in like manner.
A refusal by the officers of a bank to exhibit such book to any person right-
fully demanding inspection thereof, shall subject such officer to a fine of
fifty dollars. In all actions, suits and proceedings such books shall be a
conclusive evidence of the acts therein stated. A copy of such list as of
date June 30th of eac-,1 even numbered year, verified by oath of the president
or cashier orowner of such bank, shall be tra-Ismittee, to the public examiner
within ten days.

Section 16. Stockholders' Light to Vote.) At all stockholders'
meetings, each share of stock shall entitle the owner of record to one vote.
A stockholder may vote at any meeting Of the stockholders by proxy.

Section 17. Articles iay be Amended.) A banls may amend its arti-
cles of incorporation in any manner not inconsistent with the provisions of
law, at any tie, by a vote of its stockholders presenting two-thirds of the
capital stock, such vote to be taken at a meeting called for that purpose.
Such amendment, certified by the president and cashier, shall be recorded and
filed as required for articles of incorporation. Unless the required surplus
will permit, no increase of capital shall be valid until the amount thereof
has been subscribed and actually paid in. No reduction of capital shall be
made to a less amount than is required under the provisions of this act for
capital, nor be valid or warrant the cancellation of stock certificates or
diminish the personal liability of stockholders until such reduction has been
approved by the public examiner. Such approval must be based upon a finding
by him that the security of the existing creditors will not be impaired by
the proposed reduction.

Section 18. Real Estate--How Acquired.) A bank may purchase,
acquire, hold and convey real estate for the following purpose only.

First. Su_g_as_aball be necessary for the convenient transaction
of its business, including wii:Eals -hanking offices, other apartments to rent

Source of income.
.""

Provided, however, that no bank shall invest in a banking office,
furniture and fixtures, an amount greater than forty per cent of the capital
and surplus as herelliTi'b-Vided, of SU:6h bank.

This limitation need not apply immediately to present holdings of
banks now doing business, but they shall reduce the book values of such
holdings at least five per cent annually until such values are brought within
this limit.

Second. Such as shall be conveyed to it in satisfaction of debts
previously contract-e7E—in the. dbilne- Orits business; provided, however, that

no bank shall invest in real estate so acquired, any amount in excess of the
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amount of such indebtedness; and  provided-further, that real estate so acquired
shalj be disposed of_within one year, either by sale or by being charged out
of the bank's assets.

Third. Such as it shall purchase at sale on judgments, decrees, or
mortgage foreclosure under'aturities- -held by it, but a bank shall not bid
at such sale a larger amount than is necessary to satisfy its debts and costs.

Fourth. No real estate acquired in the cases contemplated in the
second and third sub-divisions preceding shall be held for a longer tiLie than•

_thre_yeaexcept an extension is granted by the public examiner. If such
extension be not granted it must be sold at a private or public sale within
one year thereafter. Nothillg_in this section snall_be,construed to nrevent a
bank from loani.ag moneys 1.4D14 reZI-05UTE:gCurity as 15i&Vided by lam. Neal
estate shall be conveyed under the corporate seal of the bank and the hand of
the president or vice-president and casnier or assistant cashier.

Section 19. Called Reports--Special Reports—Publication— For-
warding.) Every bank shall make to the public examiner not less than five
recorta_NEiag_each calendar year, at such times as the publLe examin6F-EIMar
require the same, ac-8171trttirto-tli"e forms whicL he s a • )e. uc
reporfrEhalf be-airi-eatrr'i'nrrrre"rtosrrgrag.'rtrnr,frftr'm-gfro-n of one of the

-officers of such bank, and attested by at least two of the directors. Such
report shall exhibit in detail and under proper heads, the resources and
liabilities of the bank, at the close of the business of any past day by the
public examiner specified, within five days after the receipt of the ree,uest
therefor, from him. Such reports shall be published in a newspaper in the
town in which such bank is located, provided that in case no newspaper is
published in such town the report shal] be published in the nearest town
within the county in which suchtank is located, where a newspaper is published.
If there be no newspaper published within the county in whi& such bank is
located, then such report shall be published at the nearest town within an
adjoining county within the state, where a newspaper is published, and in the
same form as made to the public examiner. Proof of publication shall be
furnished to the public examiner within fifteen days after receipt of the afore-
said cell.

The public examiner shall also have the power to call for special
reports from any bartk. whenever in his judgment the same is necessary to
inform him fully of the condition of such bank.

Section 20. ten Dollars Per Day Forfeiture.) Every bank failing to
make and transmit to the public examiner any of the reports or proofs of
publication as required or contemplated by this act shall be subject at the
discretion of the public examiner to a forfeiture of ten dollars fcr each day
after the time required for making such reports. Whenever any bank fails or
refuses to pay the forfeiture herein imposed for failure to make and transmit
such report, the public examiner is hereby authorized to institute proceedings
for the recovery of such forfeiture.

Section 21. Books and Accounts—Forms Prescribed.) Whenever it
shall appear to the public examiner that any bank does not keep books and

accounts in such manner as to enable him to readily ascertain the true
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condition of such bank, he shall have the power to require the officers or
any of them to open and keep such books or accounts as he may in his discretion
determine and prescribe for the purpose of keeping accurate and convenient
records of transactions and accounts of such bank in permanent form. Any bank
that refuses or neglects to open and keep such books or accounts as may be
prescribed or required by the public examiner, shall be subject to a penalty
of ten dollars for each day it neglects and fails to open and keep such pre-
scribed books and accounts, and the public examiner is hereby authorized to
institute proceedings for the recovery of such forfeiture.

Section 22. Making False Statement hade a Felony.) Any banker,
officer, director or employee of any bank who shall subscribe to or make or
cause to be made, any false statement or false entry in the books of any bank,
or shall subscribe to or exhibit false papers, with thaintent to deceive any
person or persons authorized to examine into the affairs of said bank, or
shall make, state or publish any false report or statement of any such bank,
shall be deemed guilty of a felony and upon convicition thereof shall be
punished by a fine not to exceed five thousand dollars, or by imprisonment
in the state penitentiary not to exceed ten years, or by both such fine and
imprisonment in the discretion of the court.

Section '45. Refusal to Permit Inspection--Effect of.) Whenever any
officer in charge of a bank shall refwe oapers and con-
cerns of such bank to the inspection of the,..public examiner, his deputy, or
examiner appointed hereunder, or refuses to be examined on oath touching the
concerns of the bank, the public examili-ITY-Tereby authorized to take charge
of such bank and to wind up its affairs.

Section Perjury—How Committed--Penalty.) Every officer or
employee of any bank required by law to take oath or affirmation, who shall
tilfully swear or affirm falsely upon any material matter, shall be deemed
guilty of perjury, and upon conviction thereof, shall be punished es provided
by the laws of this state for the punishment of perjury.

Section 25. When Organi?,ed as National Banks.) Any bank organized
under this act may re-organize under the laws of the United States as a
national bank. As soon as such bank shall have obtained the certificate from
the comptroller of the currency, authorizing it to commence business under
the United States banking law, such re-organized bank shall take and hold all
the 

II 
 assets, real and personal, of such bank organized under this act, subject

to all liabilities existing against said bank organized under this act at the
time of such re-organization; and shall immediately notify thapublic examiner
of such re-organization and transfer.

Section 26. National &oaks May Re-organize as State Banks.) Any
national bank authorized to dissolve, and which shall have taken the necessary
_steps to effect dissolution, may re-organize under this act, upon the consent
in writing of the otners of two-thirds of the capital stock of such bank, and
tith the approval of the public examiner. Such stockholders shall make,
execute and acknowledge articles of incorporation as required by this act,
and shall set forth the said written consent of such stockholders. Upon the

ng of said articles, as provided by this act, and upon the approval of the
public examiner, such bank shall be deemed to be re-organized under this act,
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and thereupon all assets, real and personal, of such dissolved national bank
shall be vested in and be and become the property of such re-organized bank
subject to all liabilities of such national bank not liquidated before such
re-organization.

Section 27. Consolidation of Banks--Consent Necessary.) A bank,
which is in good faith winding up its business may for such purpose consolidate
with some other bank in the same town by transferring its resources and liabili-
ties to such bank with which_it-U-In_process of consolidation, but no consoli-
dation shall be made without due notice in writing of such intention, to the

• public examiner, and not then until n thorough examination has been made by
him and his consent in writing obtained, provided that in no case may a bank
consolidate for the purpose of defeating or defrauding any of the creditors
thereof in collection of their debts, or either of them.

Section 23. Voluntary Liquidation—Dissolution.) _haz_bank may
voluntarily liquidateebyff all of.X.2_4222Eitors in full,and upon
filing  a ceRITIQ—statelient with the public examiner setting forth the fact
that a1Tits liabilitics lave been paid; orovided however that if_
ties of such bank remal,a unliquidated end the eerdbEThr persons entitled -17-_,„„..
receive payment thereon nave not been locLA6d, trie-EFFIk e'eall publish notice
for teri--6-,.5TEretelLIVe weeks, in some nevig6iier Jubli.sned in the town or county
in which such bank is located, to the creditors thereof, of its intention to
liquidate and if any liabilities remain unliquidated subsequent to such cub-
lication of notice, such bank shall file with the public examiner a certified
list of the names and last known addresses of such persons entitled to receive
payment thereon, and shall deposit with the public examiner a sum sufficient
to liquidate such liabilities, after which it shall be considered that such
liabilities have been liquidated. The funds so received by tne public examiner
shall be handled in the manner prescribed for making disposition of unclaimed
deposits or dividends in insolvent banks.

Any corporation transacting a banking business under this act may be
dissolved by the circuit court of the county in which its place of business is
located, in the following manner: A verified petition shall be filed in the
office of the clerk of said court signed by the president or a majority of the
board of directors, setting forth that stockholders representing two thirds
of the amount of stock of such association have adopted a resolution favoring
such dissolution, and directing the proceedings to be instituted for that
Purpose, a cooy of which resolution shall set forth that all claims and
demands against such association have been paid and discharged; and thereupon
a notice shall be published for the time and in the manner prescribed by law
for service by publication. Such notice shall state the name of the court
in which the petition has been filed, the substance and purpose thereof, and
that unless objections are filed thereto on or before a time to be stated,
which shall not be less than forty-one days from the first publication, the
relief prayed for will be granted. A copy of such notice shall be sent to
the public examiner within ten days after the first publication thereof, and
he shall, within thirty days thereafter make a thorough examination of the
affairs of such bank, and file a certified copy of his report with said
petition.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



22-

•

•

•

Any creditor or stockholder may, on or before the tiTie fixed by the
notice, file written objections to the dissolution of such corporation. The
petition and objection thereto, if any, shall stand for hearing the same as a
civil action; arid if upon the hearing thereof the court shall be satisfied
that the petition is true, and that there is no valid objection to the disso-
lution of such corporation, it shall render judgment dissolving the same, and
the officers of such bank shall at once forward to the public examiner for the
files of his office a copy of such judgment so rendered, properly certified

by the clerk of the court within and for the county in which such bank operated.

Section 29. Bank May be Placed in the Hands of Public Examiner.)
Any bank doing business under this act, may place its affairs and assets under
the control ofyie public exwnin6rITi2osting a notice on its front door as
follows: "This bank is in the hands of the pane examiner." Immediately
upon 15.3.sting such notice such bank shall notify the public examiner of such
action. The posting of such notice Jr taking possession of any bank by the
public examiner, shall be sufficient to place all its assets and Property of
whatever nature in the possession of the public examiner, and shall operate
as a bar to any attachment proceedings, and any attachment lien against such
prooerty, acquired within thirty days next preceding the taking of such posses-
sion by such examiner, shall be taereby released and dissolved.

For each and every day the public examiner shall be so placed in
possession of the bank, such bank shall pay to the Department of Banking and
Finance a fee of five dollars; all such fees to be paid by the Department of
Banking to the state treasurer for the credit of the Contingent Fund of this
department.

Section 30. Deposits Defined.) For the purpose of this act, the
term "deposit" or "deposits" shall be construed to mean "Deposits subject to
check," "Dividends unpaid," "savings deposits," "special deposits," "trust
deposits,"'tertified checks," "casaier's checks," "due to other banks" (except
overdrafts on correspondents), "demand certificates of deposits," "time certi-
ficates of deposits," and "collections made but not remitted," provided that
when any bank has borrowed money on its bills payable, which by the terms and
conditions of such -Contractigrany perassion-W-In loaning -Fa-a—to 422E2-
priate and apply anLcredit balance which the books-Or the loaning banks show

ue or owing to ia-bol'rowliii loghlt:, to be credited on such bills payable
without regard to the date of maturity thereof, the money received on such
bills payable by such borrowing bank shall be deemed "deposits" within the
meaning of the term "deposit" as herein defined.

Section 31. Cash Reserve--Percentage--How Determined.) Every bank

shall keep on hand at all times at least twenty per cent of its total deposits,
of which such portion as the board of directors may determine, may be on
deposit in banks approved by the public examiner as reserve banks, which banks
shall at all times kee--p—rTrr-trand-rt—lea-gt twenty-five per cent of their total
deposits in lawful money or on deposit in banks subject to the approval of

the said public examiner, as reserve banks.

Cash items shall not be-considered as a part of the reserve of any

bank and any overdraft on correspondents which may exist, shall be deducted

•
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from the total amount of "cash and due from banks" before the reserve percentage
shall be computed. The percentage of reserve shall be computed in the follow-
ing manner, towit: After making the deductions hereinbefore required, if
necessary, the total net amount of "cas'l and due bam banks" shall be divided
hy the total "deposits," as hereinbefore defined, and the result shall be the
percentage of reserve on hand.

Section 32. Reserve Must be Kept S. Whenever the reserve of any
bank shall fall below the amount herein required to be kept, such ban;: shall
not increase its loans or discounts otherwise than by discounting or purchas-
ing pay abts sight or on demand, and the public examiner
shall notify any bank whose reserve may be below tE amount required herein,
to make good such reserve, and in case tne bank fails for thirty daysthereafter,
to make good such reserve, tie public examiner is hereby authorized to take
charge of and to wind up tne affairs of such bank.

Section 66. Loans—Amount Limited.) No individual, firm or cor-
poration transacting a banking business in this state, shall loan to any
single corporation, firm or individual, inclucling in such loans-EIT-loahR-made
-0 tfte several members of- Uch corPoration, firm or co-partnership, more than
twenty perssilt,_21_ILaiatid up capital and surplus of such bank. And in no
case shall the total liabITITin-of the,several. Block holders of any bank
including any and all liabilities of'ETny firm or corporation in which such stock-
holders may be interested, to such a bank7 e).eceed_fifty per cent of the paid
UP capital of said bank. But the discount of bills of exchange drawn in good
faith against actuall:r existing values, and the discouat of commercial paper
actually owned by tne person negotiating the same shall not be considered as
money borrowed by such person..

Section 64. Same--Penalty.) Any officer, director or employee of
any bank transacting a banking business in this slrEF,--Thirshall knowingly
permit or allow shareholders of such bank to at any one time become indebted
to such badWmiri-Taal sum exceeding fifty per cent of the paid UD capital
of such bank; as covered by section 63, shall be deemed guilty of a felony,
and uon conviction thereof shall be subject to a fine of not to exceed fiv
hundre pd dollars or by imprisonment not to e 

e
xceed three years in the state

penitentiary, or both in the discretion of the court.

Section 65. Loans to Members—Officers—Employees.) No partnership,
firm or individual transactng banking business in this state, shall be
permitteS to carry any note_or_obligation of asy_such oartnership or firm or
individual cm-Uri-la-the members of sucL2artnership or firm as any part of
the assets of the barik;-"afid-W6-fion-resident -iifficer, or non-resident director
or active offalEF55it:emplape of any corporation transacting a banking
S usiness in this stet shali-be permitted to borrow_any, of the funds of the
bank upon his own note orobli-gation-iathciiirliiiViiig- first obtained the approval
of all of the  members of tne_board of-directors orne-rdne-V5-6F6H-snecific
loan, and the approval, if obtained, shall be properly recorded in the bank's
U inute book. No such loans shall be made without ample collateral or a
responsible endorser, and each and every loan so made shall be immediately
reported in detail to the public examiner.
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Any individual member of a firm, partnership, officer, director or
employee who shall violate the provisions of this section shall be deemed
guilty of embezzlement of the funds of said bank to the extent of said note
or obligation so given, and on conviction thereof shall be punished by a fine
not exceeding one thousand dollars or imprisonment in the penitentiary not to
exceed five years, or both in the discretion of the court.

Section 36. Investment of Funds--Certain Loans Prohibited.) ho
bank shall emoloyjts money, directly or indirectly in trade or commerce by
buying or selling goods,-ENEttels, wares and merchandise, and shall not invest
any of its flazois in tha_stock of any other bank or corporation, nor make any
loans or discounts on the security of the shares of its own capital stock, nor
be the purchaser nor holder o any sushares un.ess such security or purchase
shall be necessary to prevent loss upon a awa previously contracted in good
faith; and stock so purchased or acquired shall, within six months of the time
of its purchase, be sold or disposed of at public or private sale; after the
expiration of six months any such stock shall not be considered as part of the
assets of such bank.

Any bank organized under the laws of this state may become a member
of a Federal Reserve—aunk,. pursuant to the provisions of the Federal Reserve
Act and any Act of Congress supplemental thereto or amendatory thereof, and
after becoming such member and shareholder it may comply with, and shall be
subject to said Federal Reserve Act and such other Acts of Congress, anything
in the laws of this state to the contrary notwithstanding.

No bank shall be prohibited from holding and selling all kinds of
property which may come into its possession as collateral security for loans
or any ordinary collection of debts, in the manner prescribed by law; pro-
vided further, that any goods or chattels coming into the possession of any
bank as aforesaid, shall be disposed of as soon as possible and shall not be
considered as a part of such bank's assets after the expiration of six months
from the date of acquiring the same.

Section 37. Assets Pot to be Pledged--Bills Payable--Cannot Bor-
row on Certificates of Deposit.) No bank,  banker or ank offici 1 shall give
preference to any depositor or creditor. by p edgirlg_Ihp assets of tr-i'elan'i-as_ _ .
c;nateral securit-. provided tl-at -la llot]dicillay_b_osigx_fol_tomprary purposes,
and may agagg7Esseis of the bank not exceeding fifty per cent in excess of the
amount borrowedImas collEceral security_therefor- provided, that whenever a
bank issues-iTs bills payable for-rorrowed money, it shall within five days
after the execution thereof forward to the public examiner for the files of his
office a duly verified copy of such bills payable and of such collateral pledge
of security as may have been issued therewith, and if such bills payable is
continued by renewal either in a greater or lesser amount, a like copy of such
renewal obligation and collateral pledge of security shall be forwarded to the
public examiner forthwith; provided, further, that thenever it shall appear
that a bank is borroting habitually for the purpose of reloaning, the public
examiner may require such bank to pay off such borrowed money.

Nothing herein contained shall prevent any bank from rediscounting
in g,Jou faith and endorthing any of its negotiable paper to an amount equal to
one-half of its capital stock.
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• It shall be unlawful for any bank to issue its certificates of
deposit for the purpose of borrowing money. In all caseswhere money is bor-
rowed a bank shall issue its "bills payable" and shall show the true amount
of borrowed money on its books and in all reports and statements required or
contemplated within the provisions of this act, under "bills payable."

No bank shall make partial payments upon certificates of deposit.

Any officer of a bank in this state violating the provisions of this
section, shall be deemed to be guilty of a misdemeanor and upon conviction
shall be subject to a fine of not less than one hundred dollars nor more than
three hundred dollars in the discretion of the court.

Section 38. Checks--Certified When.) It shall be unlawful for any
officer, clerk, or agent of any bank doing business under this act to certify
any check, draft or order drawn upon the bank unless the person, firm or cor-
poration drawing such check, draft or order, has on deposit with the bank at
the tile such draft, check or order is certified an amount of money eoual to the
amount specified in such check. Any check, draft, or order so certified hy the
duly authorized officer shall be a good and valid obligation against such bank.

Section 9. Bad Debts.) All debts due to any bank on which the
interest is past due and unpaid for a period of six months, unless the same are
well secured or in process of collection, shall be considered had debts and
shall be charged off to profit and loss account. In no case shall an overdraft
of more tnan sixty days standing be allowed as an asset of any bank.

Section 40. Undivided Profits--Surplus Funds--Dividends.) The board
of directors of a bank may declar o dividend from so much of its net profits,
after providing for all expenses, losses, interest and taxes accrued, or due
from said bank, as they hall deem_e),up,edieht; but before any such dividend
is declared iia-less thn ori6=fefith of the net profit of the bank for the pre-
ceding half year) or for such -,)errEd. as is covered by the dividend, shall be
carried to a surplus fund, until such surplus fund shall amount to twenty per
cent of the capital stock. Any losses sustained by any bank in excess of its
undivided profits may be charged to its surplus account, provided that its
surplus fund shall thereafter be re-imbursed frolh its earnings, and no divi-
deqds shall be declared or paid by any such bank until its surplus fund shall
be fully restored to toe amount required by law.

Section 41. Dividends Not to be Declared, When.) No dividends
shall be oaid to any stocknolder of a bank e)sspt out of the 
proper applica e there ol and
he capital; and ifany such shalrEe paid, every stockholder receiving the

same arte liable to restore the full amount thereof unless the capital be
subsequently made good; and if  the diroctozz_a: FAViDank shall nay a dividend
when the corporation is insolvent or in danger of .ins_avency,gzjillea„they do
not-TEW-iood reason to believe that there are sufficient net profits properly
applicable thereto, without impairing or diminishing the capital, they shall
be jointly and severally liable to the creditors of the corporation at the time
of declaring such dividends, to double the amount thereof.

Section 42. Officers Liable; Excessive Loans; Overdrafts.) Each andevery officer and director of any bank shall be neld personally liable for all
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excessive loans made by his bank, in such amount as such loan may be inEnmess
of the amount liUted by law, end his liability thereon shall be the same as
though such paper was endorsed by him, but to the extent only of the excessive
amount. He shall also be held personally liable for any and all overdrafts
allowed by his bank.

Section 43. Embezzlement Punished--Penalty.) Every president,
director, cashier, officer, teller, clerk or agent of any bank who embez les,
abstracts, or wilfully misapplies, or wrongfully diverts tr, 1_lis own use through
the use of accommodation notes or credits, any of the moneys, funds, credits or
property of the bank, whether owned by it or held ia trust, or who wrongfully
withholds payment or remittance of the proceeds of any collection which may
come into his hands or who without authority of the directors issues or puts
forth any certificate of denosit, draws any order or bill of exchange,makes
any acceptance, assigns any note, bond, draft, bill of exchange, judgment or
decree, mortgage, or who makes any false entries in any book report or state-
ment of the bank or report or statement urovided for or contemplated within
the provisions of this act, with intent in either case to injure or defraud
the bank or any person or amporation, or to deceive any officer of the bank,
or any other person, or any one appointed to examine the affairs of such bank;
or any person who with like intent, aids or abets any officer, clerk or employee
in the violation of tais section shall be likewise guilty, and upon conviction
thereof shall be imprisoned in the state prison for a period not less than five
nor more then twenty years.

Section 44. Charter--How Forfeited.) If the board of directors or
ER_uum thereof or any committee of such board dr—a-Tbank, shall knowingly

violate or knolangly-p0mit- any of the officerb, clerki-,- or- employees of the
bank to violate apy_of the_provisions of this act, such directors shall
jointly andTheverally be iiable for the amount of the loss sustained thereby
and if after a demand made by the ptiblid- exeminer they shall fail for e period
of thirty days to make good any loss or damage resulting from such acts, or
con.tinue such conduct, it,shall constitute sufficient reason for the forfeiture
of the charter of such bank and it shall thereupon be the duty of the public
examiner to institute proceedings to enforce such forfeiture and to secure a
dissolution of its existence and thereafter the business and affairs of such
bank shall be disposed of in the same manner as herein provided for the
disposition of insolvent banks.

Any bank which neglects or fails to open for business within one
year from the date on which its charter was issued or any bank that has liqui-
dated its liabilities in full and discontinued business operations for a
period of one year, shall be deemed to have forfeited its charter, and to have
no further legal existence.

Section 45. Liability of Stockholders.) liaa_s_la,c_n_dlderallfevery
bank shall be individually liable, equally and ratably, not one for another
for the benefit of the creditors of the said bank to the amount of their
stock at par value thereofl_in addition to the amount invested in such stock.
Such liability shall continue for one year after any transfer of stock, as to
the affairs of the bank at the time and prior to the date of the transfer.
But persons holding stock as executors, administrators, guardians or trustees,
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and persons holding stock as collateral security thicn stock of such insti-
tutions has not been transferred of record upon the books thereof to the name
of the person or persons holding the same or where a collateral pledge cover-
ing such stock nas not been foreclosed and judgment entered thereon, shall not
be personally liable as stockholders, but the assets or funds in their hands
constituting the trust shall be liable to the same extent as the testator,
intestate, ward or erson interested in such trust fund would be if living,
u. competent to act, and the person pledging such stock shall be deemed the
stockholder and liable under section.

Section 46. Shares of Stock--When Not Transferable.) __The shares 
of stock of an incorporated bank shall be deemed perso_1111_2E2212zILand shall
be transferred on ugg—igiors1-77 the bank in suCh manner as the by-laws thereof
may direct, provided that the were delivery from one holder to another upon
proper assignment of the certificates of shares of stock shall not be deemed
to be a transfer of ownership of such stock within the meaning of the pro-
visions of this act.

No transfer of stock shall be valid while the balk ig_gndes_notice
to make good an impairment of 11:1-adi5rtgr, ab—prolila_ealierein, nor until such
impairment shall ha v-e DttirMade good: All transfers of stock shall be certi-
fied to the public examiner immediately following such transfer.

Section 47. Transfer of 13tock by Debtor to Bank--Effect.) No
transfer of stock of any bank subject to the provisions of tis act shall be
valid as against the bank so long as the registered holder thereof shall be
liable, either as principal debtor, surety, or otherwise, to the association,
for any debts whicn shall be due and unpaid; nor in such case, shall any divi-
dend, interest, or profits be paid on such shares, so long as such liabilities
continue; but all such dividends interests and profits, shall be retained by
the bank, and applied to the discharge of such liabilities; and no stock shall
be transferred upon the books of the bank without the consent of a majority
of the directors, while the registered holder is indebted to the bank.

Section 48. Deposits by Minors and Unmarried Females--Trust Deposits.)
Whenever any deposits shall be made in any bank by and in the name of any
minor, or female, being or thereafter becoming a inarried tomnn, the same shell
be held for the exclusive right and benefit of such minor or female, and free
from the control or lien of all persons whomsoever, except creditors, and shall
be paid with any interest due thereon, to the person in whose name the deposit
shall have been made, and the receipt of such minor or female shall be a
sufficient release or dischargefor such deposit to the bank. Whenever any
deposit shall be made by any erson in trust for another, and no other or fur-
ther notice of the existence and terms of a legal and valid trust shall have
been given in writing to such bank, in the event of the death of the trustee,
the same or any or any part thereof, and any interest due thereon, may be paid
to the person for whom said deposit vas made.

Section 49. heceiving Deposits Volen Insolvent.) f an banker or
any president,_diuztor„, manaLtE cashier, or other officer, or agent, cler
or employee of any banker, bank or bankinCIEiTiiiition, doing business in this
state, shall receive or assent to the reception of any deposits of money, or
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other valuable thing, in such bank,, or if any such banker, officer or agent
17-all—ffarrOi-assent to the creation of any debt or indebtedness by such

-cii‘ tanking iastitution, in consideration or by reason of which
InaatednesS-ahY other valuable property shall be received by such banker or
into sncri bank or banking institution, or withholds the proceeds of any col-
lection made from the person entitled to receive remittance or payment there-
for, after he shall have had knowledge of the fact that such banking insti-
tution is insolvent, he th-b-.1I-UC-3niiEtion thereof be punished by a fine
not less-Iliousand dollars nor more than five thousand dollars, or
by imprisonment in the state penitentiary for a term of not less than two
nor more than five years, or by both such fine and imprisonment in the
discretion of the court.

Section 50. When Insolvent.) A bank shall be deemed to be insolvent
when the actual cash market value of its assets is insufficient to pay its
liabilities, or when-it is,unaFITTO meet the demands of its creditors in the
usual and customary manner, or-ihen-it shall fail to make good its reserve as
required by law, or when the -sloTkiioaters upon notice from the -mblic examiner
shall fail to make good an L4pairment in the capital thereof.

Section 51. Unlawful Banking.) It shall be unlawful for any indi-
vidual, firm or corporation to 1..dvertise, publish or otherwise represent that
they are engaged in the banking business; without first having obtained
authority from the oublic examiner as herein provided. Any such individual
or member of any such firm, or officer of any such corporation, so offending
shall be deemed guilty of a misdemeanor and upon conviction thereof shall be
punished by a fine of not less than three hundred dollars nor more than one
thousand dollars in the discretion of the court.

Section 52. Officers Removed.) ,Any officer of the bank found by
the_public examiner to be dishonest, reclagss, incompetent or dilatory, shall_
be removed from office lox the board of directors of the banR-of which he is
an officer, on the written order of the flublic examiner.

Section 53, Public Lxaminer .day Make Rules--How.) The public examiner
by and with the appibval of the governor and the attorney general, shall have
power to make such rules and regulations for the government of the banks of
this state as say in his judgment seem vise and expedient; provided, that no
such rules or regulations shall in any way conflict with any of the laws made
for the control of such banks.

Section 54. All Banks Subject to Provisions of Act.) The provisions
of this act shall extend to and govern all banks existing and doing business
within the state and all banks that way hereafter engage in the business. All
powers, privileges, duties and restrictions conferred and imposed upon any
bank existing and doing business under the laws of this state, are hereby
abridged, enlarged or modified as each particular case may require, to conform
to the provisions of this act.

ARTICLE S.

• Section 1. Depositors' Guaranty Fund Commission--Established--Corn-
pensation--Expenses.) There is hereby established a Depositor's Guaranty Fund
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Commission of the State of South Dakota, to be composed of the -;ublic_examiner
and three persons to be appointed by the governor, no one of whom shall be an
officer or difEctor7)r-a-nnional bank. Said three members shall hold office
for a period of two years or until their successors shall have been appointed
and shall have qualified, unless for good cause they have been sooner removed
by the governor; and as soon as said members are appointed under the provisions
of this act, the commission shall select one of its members as treasurer. The
members of the commission, other than the public examiner, shall receive for
their services, five dollars per day for the time actually served and their
actual and necessary expenses incurred in the performance of their duties, the
same to be paid out of the general fund of the state. The public examiner shell
be chairman and executive officer of said commission. Said commission shall
have the supervision and control of the Depositors' Guaranty Fund and shall
have the power to adopt all necesSary rules and regulations, not inconsistent
with the law, for the management and administration of said fund. If vacancies
shall at any time occur in said commission after January 1, 1916, the governor
shall fill the same b appointment, from men recommended as orovided under
Section 2, of Article 6 of this Act.

Section 2. Members of Depositors' Guaranty Fund Commission--Selected.)
The directors of each bank shall select a director of said benx to represent it
in making the recommendaticns to the Governor for the appointment of members
of the Depositors' Guaranty Fund Commission, said persons selected by the Board
of Directors of each of said institutions shall constitute a State Bankers
Association, and such association shall select an Executive Council of not
less than nine nor more than fifteen members who shall on or before January 1,
1916, and on or before the lOte day of each odd numbered year thereafter,
recommend to the governor the names of twelve persons having qualifications
prescribed in this act for members of the Depositors' Guaranty Fund Commission,
from which to select the three members of the Depositors' Guaranty Fund Com-
mission. Failure or refusal of such Executive Council to submit recommendations
as herein provided, shall not be construed as in any manner restricting or

abridging the authority of the Governor to appoint members of the Depositors'
Guaranty Fund Commission. Provided, however, that for the purposes of effect-
ing the organization of the first Depositors' Guaranty Fund Commission, the
Governor shall appoint the three members of the Depositors' Guaranty Fund
Commission without recommendation.

Section 3. Commissioners--(ualifications--Bonds--Oaths, and Filing
Thereof.) Within fifteen days from the date of notice of their appointment
by the goverhor,irespectively, the members of the Depositors' Guaranty Fund

Commission other than the public examiner, shall take and subscribe the oath

of office prescribed by the Constitution, and shall take oath to keep secret

all the facts and information obtained in the performance of their duti6s in
like manner as herein provided for the Public Examiner and subject to like
penalties, and each shall give to the State of South Dakota a surety company
bond in the amount of ten thottsand dollars, except such commissioner as shall
be elected treasurer of the Depositors' Guaranty Fund Commission who shall
give a bond in the amount of twenty-five thousand dollars; unless the public
examiner should be elected as such treasurer, in which case the bond as
hereinbefore provided for such public examiner shall be deemed sufficient,
and in all cases where bonds are required from the members of the Depositors'
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Guaranty Fund Commission for the faithful perfomance of their respective
duties, the premium thereon shall be Paid by the State Treasurer from the
General Fund of the state. Al such bonds shall be subject to the approval
of the governor and to6etner with t the oath of office of each of such com-
missioners shall be filed with the Secretary of State.

Section 4. Depositors' Guaranty Fund Commission--Regular i.leetLngs
--Dates Fixed—Special Aleetings—How Called—Whereacid.) The Depositors'
Guaranty Fund Commission created by the provisions of this Act such hold at
least four meetings during each calendar year at stated intervals as follows,
to-wit: On the second Tuesday in January, April, July nnd October, provided
that other meetings of the commission may be convened upon written request by
any two members of the commission, served upon the chairmLn of such commis-
sion, who shall upon receipt of such request give notice to the Secretary of
the date when a meeting shall be held in accordance with such request, and the
secretary shall in turn give notice thereof to all members of the commission
of the date of such meetings so to be held, as ereinafter provided: and
provided further, that whenever a condition exists affecting the general ban!-(-
Lig business within the state, or vsen there is sufficient matter in the office
of the public examiner entitled to receive consideration and dispodlion by the
Depositors' Guaranty Fund Commission, as contemplated hrein, or when in the
opinion of the public examiner it is advisable to convene sach commission for
counsel and direction on contingencies that may arise that would tend to
prevent best results from beieg obtained hereunder as contemplated herein, it
shall be within his power to convene the commission and to that end shall give
notice to the secretary of the date of such .leeting so to be held, and the
secretary shall forthwith give notice of the date of such meeting -ball members
of the commission. All meetings of the Depositors' Gupranty Fund Commission
shall be held in the office of the public examiner.

Section 5. Depositors' Guaranty Fund Commission -Specific Duties.)
It shall be the specific duty of the Depositors' Guaranty Fund Commission to
pass upon the qualifications of each and every bank_ for admission under the

Guarantz Fund and their actions shall be fipll_tath_as to immedi-
ate admission or vha-i-Mal-be further re_iuir-6a -OP—any-Eank-in -5-r-der- to place
it in a U)ftaition satisfactory to the commissios a) that it may be admittea

When the condition of any bank heretoforelliffiared-Uhdei fh'e DePdbi-
tors' Guaranty Fund becomes such as to cause the public examiner to doubt the
advisability of permitting it to continue in business, it shall be within his
power to require the advice and opinion of the commission and for that purpose,
a meeting of the commission may be called.

Any regular or called meeting of the Depositors' Guaranty Fund Com-
mission as herein provided, at which there is not a full attendance of the
membership, it shall be optional with a quorum whether or not any business
shall be transacted, and such quorum may adjourn from time to ti-e until such
ti :e as there shall be a full attendance.

Section 6. Guaranty Fund --Assessment.) For the purpose of provid-
ing a Depositors' Guaranty Fund for the protection of depositors in banks, every 

in the business of banking under the laws of this state, shall
4111 be subject to assessment to e evie kept, collected and applied as herein-

after provided.

• • •
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Section 7. Lxa:nination of Banks--Approval or liquidation.) It shall
be the duty of the public examiner of this state to examine every state and
private bank doing business in this state, within six months after the oassage
and approval of this Act, and no assessment shall be levied upon any hank
by the Depositors' Guaranty Fund Commission until its c,mdition shall be ap-
proved by the Depositors' Guaranty Fund Commission. Every bank whose condi-
tion has not been approved by the Depositors' Gulrantj Fund Commission and
which shall not have complied with conditions imposed by said Depositors'
Guaranty Fund Commission by January 1, 1916, shall immediately be liquidated as
provided in tAs Act for the liquidation of insolvent banks. It is provided
that in case of a tie vote, the Governor shall cast the deciding vote.

Section 8. Filing Statements--Assessments.) On tne first day of
January, 1916 and on the first day of January of eac year thereafter every
bank engaged in the business of banking in this state shall make and file with
the Depositors' Guaranty Fund Commission, a statement in writing, verified by
the oath of its president, vice-president or casher, showing the average daily
deposits in its banks for tne preceding twelve months.

On the first day of the month next succeeding the date fixed for
tfte making and filing of suchost.tement, the Depositors' Guaranty Fund Commis-
sion shall levy assessments against the assets of each of said banks as follows:

On the first of February, 1916, one-fourth of one per cent on the
average daily deposits as shown by the first statement of such average daily
deposits required to be blade and filed by the .provisions of this section.

On the first day of February of each and every year thereafter, one-
fourth of one per cent of the average daily de2osits as shown by the statements
required to be made and filed on the first day of January in each year, until
the total amount of money n the Guaranty Fund reaches one and one-half per
cent of the average daily deposits.

Due and legal notice of such assessment shall be deemed to have
been given when such notice as shall be prepared by the secretary of the com-
mission has been placed in an envelope, securely sealed, postage prepaid,
directed to each of said banks and deposited in the UniLed States

Provided, that when the Depositors Guaranty Fund reaches the total
sum of one and one half per cent of the average daily deposits, said assess-
ment against the assets said banks shall cease until such tLue as the
Guaranty Fund is depleted below one per cent of the average daily deposits,
when the necessary assessiLents may again be levied at one-fourth of one per
cent per annum until said fund again reaches one and one-half per cent of the
average daily deposits.

Provided further, that no bank which has complied in full with all
the provisions of this act shall be required to give any further security or
bond for the purpose of becoming a depository for any public funds, but public
funds shall be secured in the same manner as private funds are secured.

All deposits not otherwise secured shall be guaranteed by tis act.
The guaranty as provided for in this act 'shall not apply to a bank's obligation
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as endorser upon bills re -discounted, nor to bills payable, nor to money bor-
rowed from its correspondents or others. Each guaranteed bank shall certify
under oath to the Depositors' Guaranty Fund Commission at the date of eace
January statement as hereinbefore provided, the amount of money it has on
deposit not eligible to guaranty under the provisions of this act, and in
assessing such bank this amount shall be deducted from the total deposits.

Section 9. Interest on Deoosits.) No ban=_ transactLng a banking
bus ness under this act shall pay interest on deposits, directly or indirectly
at a greater rate than five per cent per annum, unless authorized by the
Depositors' Guaranty Fund Commission to pay a greater rate, whic. in no case
shall exceed five and one-Ealf per cent per annum, and said Depositors'
Guaranty Fund CommisSUE-ra-FgF-5-Ri-Zuthorized and empowered to grant permission
to pay such higher rate; provided, that the rate shall be uniform within any
county.

Any officer, director or employee of a bank violating the provisions
of this section, directly or indirectly, shall be deemed guilty of a felony
and on conviction thereof shall be punished by a fine of not less than one
hundred dollars or more than five hundred dollars, or 15y imprisonment in the
state penitentiary for a term of not less than one year nor more than three
years or both, in the discretion of the court.

Section 10. Averaged Annual Statement—False Statements--Penalty.)
Any bank commencing business and receiving deposits less than twelve months
prior to the date when the statement referred to in section eight is required
to be made and filed shall show the average daily deposits for that portion
of the said annual period during which it has engaged in business and receiving
deposits.

Any person making oath to any of the statements herein required,
knowing the same to be false, shall be deemed guilty of a felony and be punished
by a fine of not less than three hundred dollars nor more than one thousand
dollars, or by imprisonment in the state penitentiary for a term of not less
than one year nor more than five years, or both, in the discretion of the
Court.

Section 11. Voluntary Liquidation or Change to NatLonal Bank.) If
any bank desires t go into voluntary liquidation or change to a national bank
before the assessments provided for in the last section become due and payable,
the provisions of this Act shall not release said bank from the payment of any
assessments then due from it to the Depositors' Guaranty Fund.

Section 12. New Banks.) Any bank organi ed subsequent to January
1st, 1916, shallpay into the Depositors' (inaranty- Fund an amount equal to four
per cent of its capital stock, when such bank opens for business, which amount
shall constitute a credit fund, subject to adjustment on the basis of said
bank's average daily deposits, as shown by the first annual statement required
by Section eight of this Article.

The Deeositors' Guaranty Fund Commission is authorized and empowered
to make an adjustment of the rates of assessment to be paid by any bank which
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engages in the banking business subsequent to January 1st, 1916, and shall
require such bank to contribute to the Depositors' Guaranty Fund, a just and
equitable sum, and the Depositors' Guaranty Fund Commission shall adjust
assessments of such bank so that the first two assessments, together with the
credit fund of four per cent of the capital stock paid by said bankVnen it
begns business, shall at least equal one per cent of the average daily de-
posits of said bank as shown by the first annual statement required by Section
three of this article.

Provided, hovever, that said four percent will not be required of
new banks formed by the reorganization or consolidation of banks that have
previously complied witl the terms of this Act with reference to the payment
of assessments.

Section 13. Notice of Assessments--Disposition--Payable on Demand.)
As .soon as said assessments are respectively levied, the banks against which
the same are levied shall be notified of the amount of such assessment levied
against them respectively, by the secretary of the Depositors' Guaranty Fund
Commission, and said banks shall thereupon set apart, keep and maintain in
their said banks the amount thus levied against them, and the amounts this
levied, kept and maintained shall be and constitute what shall be designated
as a Depositors' Guaranty Fund, payable to the Depositors' Guaranty Fund
Commission on demand, for the uses and purposes provided.

Section 14. Guaranty Fund--Assessment--Failure to Credit.) When-
ever any bank after due notice from the secretary of this Depositors' Guaranty
Fund Commission shall fail to pay over or credit on its books to the Deposi-
tors' Guaranty Fund any assessment as herein provided, for a period of ten
days, such bank shall be subject to a penalty of ten dollars per day for each
day it so refuses or fails to pay over or credit to such Depositors' Guaranty
Fund, such assessment, and the public examiner shall immediately thereafter
take possession of the affairs of such bank and liquidate its business as
herein provided, for making final disposition of insolvent banks.

Section 15. Depositors' Guaranty Fund--First Lien--Kxception.)
Whenever any bank doing business in this state under the provisions of this
Act shall susend payment or become insolvent, the amount of money standLng to
the credit of the Depositors' Guaranty Fund on deposit in such bank, shall be
a first lien upon the assets of such institution; save and except funds deposited
in such institution by the public examiner and belonging to the estate of
any insolvent institution, which shall have preference over all other claims
as provided in Section 12 of Article 1 of this Act.

Section 16. Deposits—Payment.) When any bank doing business ulder
the provisions of this Act suspends or become insolvent, the public examiner
shall forthwith proceed to determine the amount necessary to pay the unsecured
depositors in full, and cause the same to be certified to the Depositors'
Guaranty Fund Commission, which shall thereupon draw against the Depositors'
Guaranty Fund on deposit in the several banks, in the amount thus certified and
the treasurer of said commission shall immediately transmit the amount to the
public examiner to be applied in payment of the deposits due such depositors.
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Provided, however, that if there should not be sufficient funds in
the Depositors' Guaranty Fund to )ay said claims, then the Depositors' Guaranty
Fund Commission shall issue a certificate of indebtedness, negotiable in form,
against the Depositors' Guaranty Fund and in favor of such bank, drawing interest
at the rate of five per cent per annum, which said certificates of indebted-
ness shall become due and payable on the first day of march next succeeding
the date of issue thereof, and shall be paid out of the first money accruing
to the Depositors' Guaranty Fund.

Such drafts against the Depositors' Guaranty Fund shall be pro rated,
as nearly as may be, among the several solvent banks wherein the same is as
aforesaid kept and maintained, in accordance with the amounts thereof held
by such banks respectively.

Section 17. Subrogation.) To the extent of the amount paid from
said Depositors' Guaranty Fund to satisfy the claims of depositors, the
Depositors' Guaranty Fund Commission, for the use and benefit of said funds,
shall be subrogated to all the rights of the depositors thus paid, to parti-
cipate in the assets of such bank and the same shall be enforced and collected
by the public examiner accordingly, and when collected shall be placed in
said fund and deposited by the Depositors' Guaranty Fund Commission In the
solvent banks subject to the provisions of the Depositors' Guaranty Fund,
proportionate as to the several deposits to the assessments levied against
each of said banks.

Section 18. Sale --Reports.) The public examiner or examiner in
charge of any suspended or insolvent bank, possession of which has been taken
under the provisions of this Act, shall make to the Depositors' Guaranty Fund
Commission not less than Jne report quarterly, according to such form as may
be prescribed, such report to be verified by his oath.

Section 19. Notices Not Otherwise Provided for.) Ithenever notice
is required by the provisions of Articles 1, 2 and 3 of this Act, and such
notice is not otherwise provided for as to form or manner of service thereof,
the same may be served in the manner now provided for service of summons in
civil actioa, or by registered mail, and an affidavit of such mailing of such
notice by the person giving or serving the same, shall be prima facie evidence
of the service of such notice.

Section O. Notification of Admission—Certificate.) Immediately
after being passed upon favorably by the Denositors' Guaranty Fund Commission,
the secretary shall notify each and every bank so admitted by mailing a certi-
ficate to such bank showing such admission, the same to be signed by the chair-
man and attested by the secretary of the commission and bear the seal of the
public examiner.

Such certificate shall be carefully preserved by the bank receiving
the same by being framed or otherwise properly protected, and shall at all
times be displayed in a conspicuous position in the lobby of the bank.

Section 21. Forms --Approval.) The Depositors' Guaranty Fund Com-
mission shall prescribe all such forms as may be useful or necessary in carrying
out the provisions of this Act.
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Section 22. Lewards.) For the purpose of carrying out the pro-
visions of this Act, the public examiner is hereby authorized and empowered
to pay out of the Depositors' Guaranty Fund, rewards for the apprehension
and production of any person or persons accused of violating any of the pro-
visions of this Act. Such. rewards are not to exceed in any case the sum of
three hundred (I300.00) Dollars.

Section 23. Punishment--Where Not Otherwise Provided.) Vvhere no
other punishment is provided herein any person violating any of the provisions
of this Act shall be deemed guilty of a misdemeanor, and upon the conviction
thereof shall be ilunished by a fine of not less than fifty dollars nor more
than three hundreddiollars or by imprisonment in the county jail for not less
than thirty nor more than ninety days or both in the discretion of the
Court.

section 24. Saving Clause.) liothing in this Act contained, repeal-
ing any act for the regulation or conduct of banking, shall be construed to
release any person from punishment for any acts heretofore committed violat-
ing said Act or Acts nor affect in any manner any existing indictment or
prosecution by reason of such repeal; and for that purpose such Act or Acts
shall continue in force and effect notwithstanding such repeal.

Section 25. National Banks Reorganized ;lay qualify--hequirements.)
Any national bank that has reorganized as a state bank as provided herein,
shall before engaging in business under the provisions of the Act set apart
and credit to the Depositors' Guaranty Fund such an amount as will place them
on an equal basis in such respect, with other state banks heretofore admitted,
computed on the averaged daily deposits of such bank during the prior
calendar year.

//Section 26. Federal Guaranty Law.) Whenever by Act of Congress,
or by decision of the Federal Court, or departmental construction of the
National Banking Act, national banking associations located and doing busi-
ness within this State are permitted to avail their depositors of the oro-
tection of the Depositors' Guaranty Fund, established by the law of this State
for the repayment of deposits in closed banks, sucn association, after examina-
tion at its expense by the public examiner, upon approval as to its financial
condition, may participate in the assets and benefits of the Deoositors'
Guaranty Fund upon, terms, and conditions in harmony with the banking law of
this State to be fixed by the said Depositors' Guaranty Fund Commission:7
provided, that in the event national banking associations shall be requii.ed
by federal enactment to pay assessment to any Depositors' Guaranty Fund of the
federal government, and therbby the depositors in such associations in this
State shall be guaranteed by virtue of federal laws, the associations having
availed themselves of the benefits of this Act, may withdraw therefrom and
have returned to them ninety per cent of the unused portion of all assessments
levied uoon and paid by such associations.

Section 27. Unappropriated Assessments Refunded -Than.) If any
bank organized under the laws of this State, having paid any assessment or
assessments to the Depositors' Guaranty Fund shall liquidate and go out of
business, or shall desire to organize CAS'Ll national bank and withdraw from
the protection of the Depositors' Guaranty Fund for its depositors, tne portion
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of such assessment or assessments which shall not have been used under the
provisions of this Act shall be refunded to any such bank by the Depositors'
Guaranty Fund Commission. Provided, that no such bank shall be released from
its proper proportion of all outstanding certificates of indebtedness of the
Depositors' Guaranty Fund, issued to the depositors of failed banks under the
provi ions of this Act, nor until it shall have received ?emission in writing
so to do from the public examiner of this State after an examination of its
condition.

Section 28. hesume Business.) Such bank or trust company may upon
repayment of any money advanced by the Depositors' Puaranty Fund to such bank
or trust company, with the consent of the public examiner, resume business
upon such conditions as may be approved by him.

Section 29. Acts and Parts of Acts hepealed.)- For the purpose of
preventing conflict of statutes the following Acts and parts of Acts are
repealed.:

Chapter 79 of the Session Laws of 1906, Chapter 74 of the Session
Laws of 1905, Chapter 76 of the Session Laws a 1907, Chapter 222 of the
Session Laws of 1909, Chapter 299 of the Session Laws of 1909, Chapter 256
of the Session Laws of 1211, and Chapter 108 of the Session Laws of 1913, and
any and all other Acts and parts of Acts in conflict herewith.

111410 
Section 30. An emergency is hereby declared to exist and this Act

shall be in force and effect from and after its passage and approval.

Approved larc-1 5th, 1915.

,„1
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA
1917

Chapter 140. An act to amend Sections 2, 6, 7, 14 and 26 of Article 1 of
Chapter 102, of Session Laws of 1915.

Section 2. Public Examiner, Deputy Public Examiners_2_ Examiners Assistapt
Examiners, Clerks, AssiiantST-Ifbointment C2m2nsation, Exenses. The Public
E)11-shalcarr be appoin e y e overnor by and wilrtlie—aNne and consent of
the Senate, and such appointment shall be for a term of four years, or until his
successor shall have been appointed and qualified, unless sooner removed by the
Governor for good cause. Provided, that no person shall be eligible for the office
of Public Examiner without first having had at least three years actual, practical
experience in the general banking business, or served for a like period in the
banking department of this or some other state.

The Public Examiner may, with the consent and approval of the Governor, appoint,
as herein provided, a first deputy public examiner, a second deputy public examiner,
and such examiners, assistant examiners, or special examiners as he shall deem
necessary to assist him or his deputies in the discharge of the several duties imposed
upon them by the provisions of this Act. Provided further, that the Public Examiner
may also employ from time to time such assistants, clerks or stenographers as may
be by him deemed necessary to a proper and orkierly discharge of the duties of his
said office, and all of such appointments made as herein provided, are subject to
revocation at any time by the Public Examiner.

The deputies herein provided for shall be known respectively as First Deputy
Public Examiner and Second Deputy Public Examiner, and each shall devote all of his
time to the duties of his office. The First Deputy Public Examiner shall be a
person who has had at least three years of experience in the general banking business,
or have served for a like period in the Banking Department of this or some other state.
The Second Deputy Public Examiner shall be a person with business ability and ex-
perience. The First Deputy shall be first in authority in the Department under the
Public Examiner, and during the absence or inability of the Public Examiner, or during
a vacancy in the office cf Public Examiner, the first Deputy Public Examiner, or the
Second Deputy Public Examiner, in the order named, shall possess all the powers and
perform the duties attached to the office of Public Examiner, during such vacancy.

The salary of the Public Examiner shall be three thousand dollars per annum;
the salary of the first deputy shall be twenty-five hundred dollars per annum; the
salary of the seccnd deputy shall be twenty-four hundred dollars per annum. No public
examiner or deputy public examiner or any of the examiners, assistant examiners or
special examiners or examiners in charge appointed under the provisions of this Act,
shall be a stockholder or in any manner interested in any bank or trust company within
the state.

All salaries of the Public Examiner, Deputy Public Examiners, Examiners or
Assistant Examiners, shall be paid monthly from the general fund of the state. All
salaries to assistants, Clerks, and stenographers and maintenance expense of the office
Shall be paid from the contingent fund of the Public Examiner. All actual and
necessary expenses of the said Public Examiner, Deputy Public Examiners, Examiners,
Assistant Examiners or employees incurred in the discharge of their duties shall be
paid monthly from the contingent fund of the Public Examiner, upon fully itemized xxxake
vouchers certified to the state Auditor. The State Auditor shall issue his warrants
and the state treasurer shall pay the amount of said warrants out of the Public
Examiner's contingent fund.

.sDigitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



•

Chapter 140 (continued)

Within fifteen days from the notice of their appointment respectively, the

Public Examiner, Deputy Public Examiners, Examiners, Assistant Examiners or Special
Examiners shall make and subscribe the oath of office prescribed by the igik Con-
stitution and each shall give to the State of South Dakota a surety company bond to

be approved by the Governor, conditioned upon the faithful discharge of the duties

of their respective offices, in the following sums to-wit: The Public Examiner,
twenty-five thousand dollars; the Deputy Public Examiners, each twenty-five thousand
dollars; the Examiners, each, ten thousand dollars; and the Special Examiners, five
thousand dollars; the premium thereon to be paid out of the Public Examiner's contin-
gent ft:n(1. Said oath of office and bonds to be filed with the Secretary of State.

Section 6. Record of Fees. It shall be the duty of the Public Examiner to keep a
record of all fees collected by him or his deputies, together with a record of all
expenses incurred in making the examination of all banks and trust companies and at
the end of each month pay over to the State Treasurer, all fees collected during the
preceding month; and he shall file with the State Treasurer an itemized statement
showing from whom collected.

Section 7. Not to disclose information. The Public Examiner, his Deputies, Examiner,
Special Examiner, Examiners in Charge, and every clerk in his Department shall be
bound by oath tc keep secret all of the facts and information obtained in the course
of such examinations, except so far as the public duty of such officer reluires him to
report upon or take special action regarding the affacrs of any bank or trust company
and except when called as a witness in any proceeding in a Court of Justice. If any
Public Examiner, his Deputies, Examiner, Special Examiners, Examiners in charge or
clerks in such department shall disclose the name of any debtor of any bank or trust
company, or shall disclose any fact obtained in the course of his examination of any
bank cr trust company except as herein provided, he shall be subject upon conviction
thereof, to a forfeiture of his office and to the payment of a fine of not less than
one hundred dollars nor more than one thousand dollars, or imprisonment in the state
prison not less than six months nor mcre than two years or to both such fine and
imprisonment, in the discretion of the court.

Section 14. Compensation-Expenses-Payment and Accounting. The compensation of Examiner
in Charge, special examiners, counsel and other employees and assistants and all
expenses of supervision and distribution shall be fixed by the public examiner and on
notice to the bank or trust company interested be approved by the circuit court of the
county in which such bank or trust company is located and upon such approval shall be
paid out of funds of such bank or trust company then in the hands of the public ex-
aminer. For each and every day that the affairs of such bank or trust company may,
in the discretion of the public examiner, his deputies, or any examiner, the sum of
five dollars per day and all necessary expenses of such officer or officers, shall be
a proper charge against the assets of such bank or trust company, and upon the order
of the public examiner, shall be paid by the examiner in charge of such institution,
form the assets thereof to the department of Banking and Finance and shall be de-
posited with the State Treasurer and credited to the contingent fund of las said de-
partment.

Section 26. Attorney General - Duty of. All civil actions and proceedings arising
out of the provisions of this act in which the stator any of its officers or agents
shall be parties, shall be conducted under the direction and supervision of the
Attorney General.
Approved March 9, 1917.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA
1917

Chapter 143. To amend Sections 6, 16 and 26 of Article 3 of Chapter i92 192 of
Session laws of South Dakota of 1915.

Section 6. Guaranty Fund-Assessment. For the purpose of providing a Depositors
Guaninty Fund for the protection of depositors in banks, and holders of exchange,
every bank engaged in the business of banking under the laws of this state, shall be

subject to assessment to be levied, kept, collected and applied as hereinafter
provided.

Section 16. Deposits-Payment. When any bank doing business under the provisions of
this Act suspends or becomes insolvent, the Public Examiner shall forthwith proceed
to determine the amount necessary to pay the unsecured depositors in full and holders
of exchange in good faith, and cause the same to be certified to the Depositors
Guaranty Fund Commission, which shall thereupon draw against the Depositors Guaranty
Fund on deposit in the several banks, in the amount thus certified and the treasurer
of said commissinn shall immediately transmit the amount to the Public Examiner to be
applied in payment of the deposits and outstanding exchange due such depositors and
holders of exchange in good faith.

Provided, however, that if there should not be sufficient funds in the
Depositors Guaranty Fund to pay said claims, then the Depositors Guaranty Commission
shall issue a certificate of indebtedness, negotiable in form, against the Depositors
Guaranty Fund and in favor of such bank, drawing interest at the rate of five per
cent per annum, which said certificate of indebtedness shall become due and payable
on the first day of March, next succeeding the date of issue thereof, and shall be
paid out of the first money accruing to the Depositors Guaranty Fund.

Such drafts against the Depositors Guaranty Fund shall be pro rated, as nearly as
may be, among the several solvent banks wherein the same is, as aforesaid, kept and
maintained, in accordance with the amounts thereof held by such banks respectively.

Section 26. Federal Guaranty Law. Whenever by Act of Congress, or by decision of the
Federal Court, or departmental construction of the National Banking Act, national
banking associations located and doing business within this state are permitted to
avail their depositors and holders of exchange, of the protection of the Depositors
Guaranty Fund, established by the law of this state for the repayment of depc:its and
holders of exchange of closed banks, such associations, after examinations at its ex-
pense by the Public Examiner, upon approval as to its financial condition, may
participate in the assets and benefits of the Depositors Guaranty Fund, established
by the law of this state for the repayment of deposits and outstanding exchange of
closed banks, such associations, after examination, at its expense, by the Public Ex-
aminer, upon approval as to its financial condition, may participate in the assets
and benefits of the Depositors Guaranty Fund upon terms and conditions in harmony
with the banking law of this state tc be fixed by the said Depositors Guaranty Fund
Commission; provided, that in the event national banking associations shall be reluired
by federal enactment to pay assessment to any Depositors' Guaranty Fund of the Federal
Government, and thereby the depositors in such associations in this state shall be
guaranteed by virtue of federal laws, the associations having availed themselves of
the benefit of this act, may withdraw therefrom and have returned to them ninety per-
meat cent of the unused portion of all assessments levied upon and paid by such
associations.
Approved March 10, 1917.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA
1917

0 Chapter 141. An act to amend Section 5, of Article 1 of Chapter 102 of Session
Laws of 1915.

•

Section 5. Fees for Examination. - Approved March 10, 1917.
Fee "in amount of one-hundredth part of one per cent of the gross amount of the

assets for each and every regular examination." Minimum fee "not less than ten
dollars". If more than two examinations necessary in any one year "expense in
connection-with such special examination in addition to the regular fee."
For examination prior to opening new bank - $25.00.

If bank does not pay fee, action shall be brought and Publi_ Examiner shall be
entitled to recover interest at rate of 10% per annum from date of examination.

Chapter 142. Re bank transactions after 12 noon, Saturday.
Such transactions valid.

Approved March 2, 1917.

Chapter 144. To aend Section 31 of Article 2 of Chapter 102 of S.L. of 1915.
Section 31. Cash Reserve-Percentage-How Determined. Every bank shall keep on
hand at all times at least 17 1/2% of total deposits, of which such portion as the
board of directors may determine, my be ZiTaeposit in banks approved by the public
examiner as reserve banks, which banks shall at all times keep on hand at least
20% of their tztj.I.Laps_s_111, of which such portion as.the board of directors may
determine, may be on deposit in banks approved by the public examiner, as reserve
banks.

Cash items not part of reserve and any overdraft on correspondents shall be
deducted from total amount of "cash and due from banks" before reserve percentage
computed. Percentage of reserve to be computed as follows: After making the deduc-
tions hereinbefore required total net amount of "cash and due from banks" shall be
divided by the total "deposits" as hereinbefore defined and the result is percentage
of reserve on hand.
Approved March 10, 1917.

Chapter 145. To amend Section 2 of Article 2 of Chapter 102 of S.L. mfX2 for 1915.
Section 2. Who may incorporate - capital raptimmultsx required. Any number of
natural persons, not less than five, who are residents of South Dakota may associate
to establish a bank under this chapter, upon the terms and conditions and subject to
the liabilities prescribed in this Act.

The aggregate amount of the capital stock of any bank shall be not less than
fifteen thousand dollars in towns containing fifteen hundred inhabitants or less, and
in—towns of over fifteen hundred and not more than twenty-five hundred inhabitants,
--Ere—FiiilEsia—Eiffribt be less than twenty thousand dollars, and in towns of over twenty-
five hundred inhabitants and not more than five thousand inhabitants, the capital
shall be not less than twenty-five thousand dollars, and in towns of over five
thousand inhabitants, the capital shall not. be less than fifty thousand dollars, all of
which shall be paid in full in lawful money of the United States. Provided, that all
banks organized and authorized to de business under the provisions of this Act ma on or
after January 1st, 1916, shall sell the capital stock thereof at ten dollars per share
above par and the amount received as a result of such advance shall be credited on the
books of such bank in the ratio of four dollars to the Depositor's Guaranty Fund as
hereinafter provided and six dollars to the Undivided Profit account.
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AtIENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - cont 'd.

1917

• Chapter 145 (cont'l.)
Provided, that all banks heretofore organized with a capital of less than

fifteen thousand dollars shall increase their capital to not less than fifteen thousand

dollars and such further amounts as are necessary to comply with the foregoing xeparrtem

requirements as to capital and population, whenever their deposits average fifteen

times their capital stock and surplus for a period of six months, and provided further,

that no bank shall receive deposits in excess of fifteen times its capital and

surplus, the same to be determined by the average of its deposits for six months.

Provided, that in case any association of persons shall have conducted a banking

institution not purporting to be a national bank for a period of five years or more

prior to the taking effect of the general law relative to banking, of which this is

a part, and shall have during all of xi said time purported to act in a corporate
capacity; and shall have made claim in god good faith during all of said time to have

been incorporated with a capital stock of five thousand dollars; and shall have con-
ducted a general banking business as a banking corporation of such capital stock, an',

shall have regularly made its reports to the state banking department by and through

its purported corporate officers, such association of persons or their assigns shall
be allowed to incorporate under the provisions of this act with a capitalization of

five thousand dollars where such bank is located in a town containing fifteen hundred
Inhabitants, or less, and when the deposits dc not average seventy-five thousand
dollars for the year immediately preceding the filing of the articles of incorporation;
and when so incorporated such corporation shall thereafter be subject to the provisions
of this section relative to increasing its capital stock.
Approved March 1, 1917.

•

•

Chapter 152. The issuer of a check which is not honored by the bank for lack of
funds in the account of the issuer is guilty of a Ditgahmal misdemeanor should he fail
to pay the amount of the check to the holder of same. Approved Feb. 19, 1917.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA
1918

1110 Chapter 29. To amend section 37 of Article 21 Chapter 102, S.L. of 1915 relating
to securing of deposits in State banks, borrowing and rediscounting.
Section 37. Assets not to be _pledged - Bills Payable-Rediscounts-Cannot borrow

on Certificates of Depcsit. 
Forbids p1ed7ing of assets of bank as collateral security. State bank may

deposit with Treasurer of U.S. so much of its assets not exceeding its capital
and surplus to qualify as government depository, provided that restrictions con-
tained in Section of Article 3, Laws of 1915, having reference to deposits
otherwise secured shall not apply to this class of deposits.

Any bank may borrow for temporary purposes, and may pledge assets of the bank
not exceeding 50% in excess of the amount borrowed, as collateral security therefor.
Within five days, bank shall inform Public Examiner of such action. Public
Examiner may require xxxkxkimk bank to pay cff borrowed money when appears that
a 

.'
.,
7

k is ..rzrIV:bi ly for the purpose of re-loaning(row - x.‘7rooa:44t4,:f

Vio ations of Chapter by any officer of a bank is a misdemeanor.
Approved March 23, 1918.

•
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - Continued
1919

•

•

Chapter 120 - Relating to examination of state banks which are members of Federal
Reserve System.
Section 1. Subject to state supervision except that Federal Reserve may make
examinations and may receive any information regarding the affairs of any state
bank which has become or desires to become a member of the Federal Reserve.
Approved March 5, 1919.

Chapter 121. Relating to forfeiture of charters. To amend Section 8992 of R.C. of
1919, relatin7 to forfeiture of charters.
Section 8992. If board of directors or a quorum thereof, or any committee of such
board of any bank, shall knowingly permit any of its officers, clerks or employees
to violate any of provisions_2LIbls_gbAjptega. such directors _shall  jointly and
-geverally be IT35n-nriEi-amount of the loss sustained. If after a demand by

larr for-4-RFOTT-OrEETRY-Tir7s to make good any loss
resulting from such acts, or continue such conduct, it shall be cause for forfeiture
of charter. Superintendent of banks shall then institute proceedings to enforce
such forfeiture and business and affairs of such bank shall be disposed of in the
manner provided for the disposition of insolvent banks. Any bank which neglects or
fails to open for business within one year from the date on which its charter was
issued, or any bank that has liquidated its liabilities in full and discontinued
business operations for a period of one year, shall be deemed to have forfeited its
charter, and tc have no further legal existence.
Approved March 1, 1919.

Chapter 122. To amend section 9011 of R.C. of 1919. Relating to Ricammtxxitxxl
Assessments by Guaranty Fund Commission.
Section 9011. On the first day of January of each year every bank engaged in the
business of banking in this state shall make and file with the depositors' guaranty
fund commission a statement in writing, verified by oath of its president, vice
president or cashier, showing its average daily deposits for the preceding twelve
months; and on the first day of the month next succeeding the day fixed for the
making and filing of such statement the depositors' guaranty fund commission shall
levy assessments against the assets of each of xi said banks as follows: On the
first day of February of each and every year one-fourth of one per cent of the
average daily deposits as shown by these statements required to be made and filed
on the first day of January of each year until the total amount of money in the guaranty
fund reaches one and one-half per cent of the average daily deposits. Due and legal
notice of such assessment shall be deemed to have been given when such notice as shall
be prepared by the secretary of the commission has been placed in an envelope,
securely sealed, postage prepaid, directed to each of such banks and deposited in the
United States mail.

Provided, that when the Depositors' Guaranty fund reaches the total sum of one
and one-half per cent of the average daily deposits, said assessment against the assets
of said banks shall cease until such time as the Guaranty Fund is depleted below one
per cent of the average daily deposits, when the necessary assessments may again be
levied at one-fourth of one per cent per annum until said fund again reaches one and
one-half per cent of the average daily deposits.
Approved February 15, 1919.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA
1919

•

•

Appropriations for Department of Banking and Finance.
1919-192fl

7or ::elary of Public Examiner $ 3,000
First Deputy 2,500
Second Deputy 2,400
Examiners 18,000
For expense and mileage of members of 1,500
Buaranty Fund Commission, Postage,
Printing Notice and Records

Per diem, Depositors' Guaranty Fund 1,500
Commission

112P, c:00

1920-1921
same

1".

Chapter 104. Amends Section 6696 and 6698 of R.C. of 1919. Relating to assessment
and taxation of bank stock.

All stockholders, whether State or National Bank, assessed and taxed cn value
sharps of stock. Bank to retain dividend payments until apparent that taxes have
been paid; any officer paying dividends when tax unpaid shall become liable for such
tax. County treasurer to sell such shares to pay tax like other personal property.
Approved March 12, 1919.

Chapter 117. Relatine to Collection of checks, notes or other negotiable instruments.
Checks received (includin7 th6e drawn on out-of-State banks) are to be

forwarded direct to payer and failure of payer bank to honor check not a liabillt
of forwarding bank.
Approved February 21, 1919.

Chapter 118. To amend Section 8935 of R.C. of 1919.
Section 9935. Dividends-Dividends on Claimed Deposits. Unpaid dividends so remaining
fcr six months in hands of Superintendent of Banks after order for final distribution
shall be deposited on interest in one or more state banks or trust companies in
trust for depositors and creditors. Approved March 12, 1919.

Chapter 119. To amend Section 9005 of R.C. of 1919.
Section 9005. Commission-Compensation-Expense. The Depositors' Guaranty Fund
Commission, heretofore created, shsIL.s2L_Itial.12 to consist of t.pintendentof
ba  ks and three other members, to be appointed by the governor, MDR none of whom
shal—be an officer or director of any national bank. Such three members shall hold
office for a period of two years or until their successors shall have been appointed and
shall have qualified, unless for good cause they be sooner removed by the governor.
Such commission shall select a secretary and treasurer, the latter of whom shall be
one of its members. Each member of such commission, other than the superintendent c'
banks, shall be reimbursed for his actual and necessary expenses incurred and be paid
seven dollars and fifty cents for each day actually and necessarily engaged in the
performance of his duties, to be paid out of the general fund of the state. The
superintendent of banks shall be chairman and executive officer of such commission.
Such commission shall have the supervision and control of the depositors' guaranty
fund and shall have power to adopt all necessary rules and regulations, not inconsistent
with the laws of this state, for the management and administration of such fund.
Vacancies in such commission shall be filled by the governor, by appointment, from
persons recommended as provided in the succeeding section.
Approved February 15, 1919.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - Continued
1919

Chapter 123. To amend Section 9016 of the R.C. of 1919, relating to the admission
of new banks and the adjustment of the Depositors' Guaranty Fund.
Section 9016. Any bank hereafter organized shall pay into the Depositors' Guaranty
Fund an amount equal to 14 of its capital stock when such bank opens for business,
which amount shall constitute a credit fund, subject to adjustment on the basis of
such bank's average daily deposits as shown by the first complete annual statement
required. by Section 5011, at the time the second assessment required by the said
section is due; provided that such 474 shall not be required of new banks formed by
the re-organization or consolidation of banks that have previously complied with the
terms of this act with reference to the payment of assessments.

The Depositors' Guaranty Fund Commission is authorized and empowered to make an
adjustment of the rates of assessment to be paid by any bank which hereafter engages
in the banking business by requiring such bank to contribute to the Depositors'
Guaranty Fund a just and equitable sum, so that the Credit Fund and the first two
assessments will place it on an equal basis in suhh respect with other banks heretofore
admitted.
Approved February 27, 1919.

Chapter 124. To amend Section 8984 of R.C. of 1919, relating to the security of
deposits in State banks, borrowing and rediscounting.

Assets of bank hot acceptable as collateral security; provided, that "a state
bank may deposit with the treasurer of the United States so much of its assets, not
exceeding its capital and surplus, as may be necessary .... to qualify as a depositary"
for Government deposits; provided, that restrictions contained in Section 9011 and/9013 shall not,la pl ,to this cl,ctu .91 deposits.e/Dj

-r t• 4 e. at et?1,0 4,7

44 
may 'borrow fOr temporary purposes and may pledge the assets of the bank,

not exceeding fifty per cent in excess of the amount borrcwed, as collateral security
therefor". Superintendent of Banks to be informed within 5 days of such transactions.
Superintendent may require bank to pay off borrowed money when it appears that a
bank is borrowing habitually to reloan.

Violation by any bank officer a misdemeanor.
Approved February 15, 1919.

Chapter 125. To amend Section 8983 of R.C. of 1919, prohibiting certain investments
by State banks and permitting membership in the Federal Reserve System.
Section en. No bank may buy or sell goods, chattels, wares and merchandise, nor shall
it invest in stock of any other bank or corporation, nor make any loans or discounts
on security of shares of own capital stock, nor be purchaser or holder of any such
shares unless such security or purchase shall be necessary to prevent loss upon a debt
previously contracted in good faith; stock so purchased or acquired to be disposed
of within 6 months of time of purchase at public or private sale.

Any bank may become member of Federal Reserve but required to be "subject to and
comply with all the laws of state relating to banks." Bank may hold and sell all
kinds of property acquired as collateral security for loans, or in collection of
debtst; such items to be disposed of as soon as possible.
Approved March 5, 1919.

Chapter 272. To amend Section 122 of Chapter 119 of S.L. of 1913 (Sect. 6344 of P.C.
of 1919), relating to City depositories.
Became law without approval of Governor.
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Sec. 9005. Commission—Compensation----Expense.
"The depositors' guaranty fund commission, here-

tofore.created, shall continue to consist of the super-
inten t banks and three other members, to be
appoi d'* the governor, none of whom shall be an
office director of any national bank. Such three
memb all hold office for a period of two years or
until their successors shall have been appointed and
shall have qualified, unless for good cause they be
sooner removed by the governor. Such commission
shall select a secretary and treasurer, the latter of whom
shall be one of its members. Each member of such
commission, other than the superintendent of banks,
shall be reimbursed for his actual and necessary
expenses incurred and be paid $5 for each day actually
and necessarily engaged in the performance of his
duties, to be paid out of the general fund of the State.
The superintendent of banks shall be chairman and
executive officer of such commission. Such commis-
sion shall have the supervision and control of the
depositors' guaranty fund and shall have power to
adopt all necessary rules and regulations, not in-
consistent with the laws of this State, for the man-
agement and administration of such fund. Vacancies
in such commission shall be filled by the governor,
by appointment, from persons recommended as pro-
vided in the succeeding section."

75
Sec. 9006. Members—Appointment.
"The directors of each bank shall select bne of their

number to represent it in making recommendations
to the governor for the appointment of members of
the depositors' guaranty fund commission. Such
persons so selected shall constitute a State bankers'
association, and such association shall select an execu-
tive council of not less than 9 nor more than 15 mem-
bers who shall, on or before the 10th day of January
in each odd-numbered year, recommend to the governor
the names of 12 persons having the qualifications pre-
scribed in this chapter for members of such commis-
sion, from which to appoint members of such commis-
sion. Failure or refusal of such executive council to
submit recommendations shall not be construed as in

any manner restricting or abridging the authority of
the governor to appoint members of such commis-
sion.

Sec. 9007. Commissioners—Bonds—Oaths. g#10.4'"Before entering upon the discharge of his duties
each member of the clepotitors', guaranty fund com-
mission, other than the superintetident of banks, shall
take and subscribe the oath of office prescribed by the
constitution, and shall take an oath to ilsep secret all
the facts and information obtained in the performance
of his duties, as provided for the superintendent of
banks and subject to like penalties; and each shall
give to the State a surety company bond in the amount
of $10,000, except such commissioner as shall be elected
treasurer of the commission, who shall give a bond in
the amount of $25,000, except when the superintendent
of banks shall be elected as such treasura, in which
case his bond as superintendent shall be deemed suffi-
cient; and in all cases where bonds are required from the
members of such commission for the faithful perform-
ance of their respective duties, the premium thereon
shall be paid by the State upon compliance with
section 7040. All such bonds shall be approved,
recorded, and filed as the official bonds of other State
officers."

Sec. 9008. Meetings, when and where held.
The act provides for the holding of regular and special

meetings of the commission.

Sec. 9009. Duties. V .1--.--cvk
"It shall be the sp cific duty of the depositors'

guaranty fund commission to pass upon the qualifica-
tions of each bank for admission under the depositors'
guaranty fund and its action shall be final, both as to
immediate admission or what shall be further required
of any bank in order to place it in a condition
satisfactory to the commission so that it may be
admitted later. When the condition of any bank
admitted under the depositors' guaranty fund be-
comes such as to cause the superintendent of banks
to doubt the advisability of permitting it to continue
in business, it shall be within his power to require the
advice and opinion of the commission and for that
purpose a meeting of the commission may be called.
If at any regular or called meeting of the commission
there is not a full attendance of the membership, it
shall be optional with a quorum whether or not any
business shall be transacted, and such quorum may
adjourn from time to time until such time as there
shall be a full attendance."

Sec. 9010. Fund, how created.
"For the purpose of providing a depositor's guaranty

fund for the protection of depositors in banks and
holders of exchange, every bank engaged in the business
of banking under the laws of this State shall be slibject
to assessment, to be levied, kept, collected, and.
as provided in this article."

Sec. 9011. Statements—Assessments.
"On the 1st day of January of each year e bank

engaged in the business of banking in this shall
make and file with the depositors' guaranty ,com-
mission a statement in writing, verified by a th of
its president, vice president, or cashier, showing its
average daily deposits for the preceding 12 months;
and on the 1st day of the month next succeeding the
day fixed for the making and filing of sneh statements
the depositors' guaranty fund commissiofi shall levy
assessments against the assets of each of said 'banks
as follows: On the 1st day of February of each and
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every year one-fourth of 1 per cent of the average
daily deposits as shown by these statements required
to be made and filed on the 1st day of January of each
year until the total amount of money in the guaranty
fund reaches 1M per cent of the average daily deposits.
Due and legal notice of such assessment shall be deemed
to have been given when such notice as shall be pre-
pared by the secretary of the commission has been
placed in an envelope, securely sealed, postage prepaid,
directed to each of such banks and deposited in the
United States mail: Provided, That when the depositors'
guaranty fund reaches the total sum of 13' per cent
of the average daily deposits, said assessment against
the assets of said banks shall cease until such time as
the guaranty fund is depleted below 1 per cent of the
average daily deposits, when the necessary assessments
may again be levied at one-fourth of 1 per cent per
annum until said fund again reaches 1M per cent of
the average daily deposits."

Sec. 9012. New banks—False statement—Penalty.
"Any bank commencing business and receiving

deposits less than 12 months prior to the date when
the statement referred to in the preceding section is
required to be made and filed shall show the average
daily deposits for that portion of such period during
which it has been engaged in business and receiving
deposits. Any person making oath to any of the state-
ments regaired by this article, knowing the same to be
false, shall lbie deemed guilty of a felony and upon con-
viction thereof shall be punished by a fine of not less
than $300 nor more than $1,000, or by imprisonment
in the State penitentiary for not less than one year
or more than five years, or by both such fine and
imprisonment."

Sec. 9013. Extent of guaranty.
"No bank which has fully comp lied with all the

provisions of this chapter shall be required to give
any further security or bond for the purpose of being
a depositary for any public funds, but public funds
shall be secured in the same manner as private funds
are secured; all deposits not otherwise secured shall be
secured by the guaranty provided for in this article,
but such guaranty shall not apply to a bank's obliga-
tions as indorser upon bills rediscounted, nor to bills
payable, nor to money borrowed from its correspond-
ents or others; and each guaranteed bank shall certify
under oath to the depositors' guaranty fund commis-
siou, at the date of each January statement, the amount
of money it has on deposit not eligible to guaranty
under the provisions of this article, and in assessing
such bank such amount shall be deducted from its
total deposits."

Sec. 9014. Interest on deposits.
"No bank transacting a banking busin ss under this

chapter shall pay interest on deposits, directly or indi-
rectly, at a greater rate than 5 per cent per annum,
unless authorized by the depositors' guaranty fund
commission, and in no case to exceed 5M per cent per
annum; such commission shall have authority to grant
permission to pay such higher rate, but the rate shall
he uniform within any county. Any officer, director,
or employee of a bank violating the provisions of this
section, directly or indirectly, shall 1?edeemed guilty of
a felony, and upon conviction theredt shall be punished
by a fine of not less than $100 nor more than $500, or
by imprisonment in the State penitentiary for not less
than one year nor more than three years, or by both
such fine and imprisonment."

58633-25t 5
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Sec. 9015. Liquidation or change to national bank.
"If any bank desires to go into voluntary liquidation

or change to a national bank before the assessments
provided for in this article become due and payable,
such bank shall not be released from the pument of
any assessments then due from it to the crepositors'
guaranty fund."

Sec. 9016. New banks—Adjustment of fund.
"Any bank hereafter organized shall pay into the

depositors' guaranty fund an amount equal to 4 per
cent of its capital stock when such bank opens for busi-
ness
' 

which amount shall constitute a credit fund sub-
ject to adjustment on the basis of such bank's average
daily deposits, as shown by the first complete annual
statement required by section 9011, at the time the
second assessment required by the said section is due:
Provided, That such 4 per cent shall not be required of
new banks formed by the reorganization or consolida-
tion of banks that have previously complied with the
terms of this act with reference to the payment of
assessments.
"The depositors' guaranty fund commission is

authorized and empowered to make an adjustment of
the rates of assessment to be paid by any bank which
hereafter engages in the banking business by requiring
such bank to contribute to the depositors guaranty
fund a just and equitable sum, so that the credit fund
and the first two assessments will place it on an equal
basis in such respect with other banks heretofore
admitted."

Sec. 9017. Notice of assess en —Duty of bank,
"Whenever any bank shall receive noticd of any

assessment under this article, it shall set apart, keep,
and maintain the amount so levied against it, which
amount shall constitute a depositors' guaranty fund,
payable to the depositors' guaranty fund commission
on demand, for the uses and purposes provided for in
this article." "-)
Sec. 9018. Failure to credit guaranty fun&
"Whenever any bank after clue notice shall fail, for

a period of 10 days, to pay over or credit on its books
to the depositors' guaranty fund any assessment, such
bank shall be subject to a penalty of $10 per day for
each day it so refuses or fails to pay over or credit to
such depositors' guaranty fund such assessment, and
the superintendent of banks shall immediately there-
after take possession of the affairs of such bank and
liquidate its business, as provided for making final
disposition of insolvent banks."

'V
Sec. 9019. Lien of guaranty fund—Exception.
"Whenever any bank doing business in this State

under the provisions of this chapter shall suspend pay-
ment or become insolvent, the amount of money stand-
ing to the credit of the depositors' guaranty fund on
deposit in such bank shall be a first lien upon the assets
of such institution; except funds deposited in such insti-
tution by the superintendent of banks and belonging to
the estate of any insolvent institution, which shall have
preference over all other claims."

4444Sec. 9020. Deposits—Payment.
"When any bank doing business under the provisions

of this .chapter suspends or becomes insolvent, the
superintendent of banks shall forthwith proceed to
determine the amount necessary to pay the unsecured
depositors and holders of exchange in good faith, in
full, and cause the same to be certified to the depositors'
guaranty fund commission, which shall thereupon
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draw against the depositors' guaranty fund on depositin the several banks in the amount thus certified, and
the treasurer of such commission shall immediately
transmit the amount to the superintendent of banks,
to be applied in payment of the deposits and out-
standing exchange due such depositors and holders ofexchange in good faith; provided, that if there shouldnot be sufficient funds in the depositors' guaranty fundto pay such claims, such commission shall issue a
certificate of indebtedness

' 
negotiable in form, againstthe depositors' guaranty fund, and in favor of such

bank, drawing interest at the rate of not to exceed 7 per
cent per annum which certificate of indebtedness shall
become due and payable on the 1st day of March next
succeeding the date of issue thereof and shall be paid
out of the first money accruing to the depositors'
guaranty fund. Such certificates of indebtedness may
be sold or assigned at not less than their face value by
the superintendent of banks and the proceeds used by
him for the purpose of paying the deposits of such
which are legitimate claims against the deposi-
tors' guaranty fund. Such certificates may, however,
in the discretion of the guaranty fund commission, he
issued payable to the depositors of such bank for the
amounts of their approved claims, drawing interest at
a rate of 5 per cent per annum. Such drafts against
the depositors' guaranty fund shall be prorated, as
nearly as may be, among the several solvent banks
wherein such fund is kept and maintained, in accord-
ance with the amounts thereof held by such banks
respectively."

Sec. 9021. Subrogation.
"To the extent of the amount paid from the deposi-

tors' guaranty fund pursuant to the preceding section,
the depositors' guaranty fund commission shall be
subrogated to all the rights of the depositors thus paid
in the assets of such bank, for the use and benefit of
such guaranty fund, and such rights shall be enforced
by the superintendent of banks accordingly; and all
amounts so derived from such assets shall he deposited
by such commission in the solvent banks, subject to the
provisions of this article, in proportion to the assess-
ments levied against each such bank."

Sec. 9022. Reports.
"The superintendent of banks or ex miner in charge

of any suspended or insolvent bank, possession of which
has been taken under the provisions of this chapter,
shall make to the depositors' guaranty fund commission
not less than one report quarterly, according to such
form as may be prescribed by such commission, such
report to be verified by his oath."

Sec. 9024. Notification—Certificate.
"Immediately after being passed upon favorably by

the depositors' guaranty fund commission, the secre-
tary shall notify each and every bank so admitted, by
mailing a certificate to such bank showing such ad-
mission, the same to be signed by the chairman and
attested by the secretary of the commission and bear
the seal of the superintendent of banks. Such certifi-
cate shall be carefully preserved by the bank receiving
the same, by being framed or otherwise properly
protected, and shall at all times be displayed in a con-
spicuous position in the lobby of the bank."
Sec. 9028. National banks reorganized—Requirements.
"Any national bank that has reorganized as a State

bank shall, before engaging in business under the pro-
visions of this chapter, set apart and credit to the
depositors' guaranty fund such an amount as will

,

-1)

SEPTEMBER, 1925

place it on an equal basis in such respect with other
State banks, computed on the averaged daily deposits
of such bank during the preceding calendar year."
Sec. 9029. Federal guaranty law.

National banks are authorized to participate in the
guaranty fund when they are permitted to do so by the
Federal authorities and if such national banks are
required to contribute to a Federal guaranty fund they
may withdraw from the South Dakota guaranty fund
and have returned to them 90 per cent of the unused
portion of all assessments paid by such banks.
Sec. 9030. Assessments refunded.
"If any bank organized under the laws of this State,

having paid any assessment or assessments to the de-
positors guaranty fund, shall liquidate and go out of
business, or shall desire to organize as a national bank
and .withdraw from the protection of such guaranty
fund, the portion of such assessment or assessments
which shall not have been used under the provisions of
this chapter shall be refunded to such bank by the de-
positors' guaranty fund commission; provided, that no
such bank shall be released from its proper proportion
of all outstanding certificates of indebtedness of the
depositors' guaranty fund, issued to the deposit,o4 of
failed banks, nor until it shall have received permission
in writing so to do from the superintendent of banks
after an examination of its condition." )
Sec. 9031. When business may be resumed.
"Any bank may, upon repayment of any money ad-

vanced by the depositors' guaranty fund to such bank,
with the consent of the superintendent of banks, resume-
business upon such conditions as may be approved by
him."

CHAPTER 136, SESSION LAWS 1921

Sec. 1. Taking charge of and managing unsafe banks.
"Whenever it shall appear to the guaranty fund

commission that the business of any bank is being con-
ducted in an unsafe or unauthorized manner, or that it
is unsafe or inexpedient to continue business, or that
its reserve is below the legal requirements, the superin-
tendent of banks may, with the advice and consent of
the guaranty fund commission, by himself or his deputy
or any examiner designated by him for that purpose,
take charge and control of the property and business of
such bank, and manage it as a going concern. He, or
such deputy or examiner, may perform all the duties
and powers of the officers and directors of such bank
while so managing the same, and all salaries and ex-
penses of the department of banking and finance in
connection therewith shall be paid by the bank.
'The guaranty fund commission may at any time

draw against the guaranty fund on deposit in the sev-
eral banks of the State, and the treasurer of the com-
mission shall immediately transmit the amount of
such draft to the superintendent of banks to be used
by him as a deposit in any bank managed by him
under section 1 of this act, and for no other purpose:
Provided, however, That the guaranty fund commission
may direct that the amount so withdrawn be deposited
in some bank or banks within or without this State,
until such time as it may be necessary for the superin-
tendent of banks to use such fund or any phi thereof
for the purpose of making deposits in the5anks being
managed by him. The total amount of Willey so with-
drawn from the guaranty fund for the piltpoees of this
act, shall never at any one time exceed 15 per cent of
the total amount in such fund. Any deposit of funds
from the State guaranty fund in banks being managed
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by the superintendent of banks shall be a first lien on

all the unpledged property and assets of the bank, and

in case of suspension and liquidation, shall be paid out
of such property and assets before any other claims

against the bank are paid. The superintendent of

banks may take charge of such bank at any time for

the purpose of liquidatiomelder the circumstances now
authorized by law, or may return the management of its
affairs to its proper officers whenever such deposit has
been fully repaid to the guaranty fund, and the reasons
for assuming control and management by the superin-
tendent of banks under section 1 of this act no longer
exist. The money so deposited, with interest, shall be
paid back to the guaranty fund in whole or in part by
the bank whenever the superintendent deems it adyisa-
ble, and such deposit shall bear interest at a rate be
fixed by the guaranty fund commission. The treasurer
of the commission shall issue a receipt to each bank from
which funds are withdrawn from the guaranty fund
under this act, showing the amount withdrawn. A
report shall he made to all member banks..ann.ually on
January 1, by the commission, showing the condition
of the fund so withdrawn."
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - 1920

• Chapter 31. An act to regulate exchange charges; to prohibit notaries from
protesting unpaid items; to prevent the embarrassment of the State banks, and

declaring an emergency.

Section 1. Service fee for collecting and remitting by exchange or otherwise
checks, drafts, bills, etc. may be charged by banks. Amount of charge fixed at

4t:

one-tenth of one per cent cf the total, amount of such cash items so presented and

paid at any one time, and a minimum of ten cents on any one transaction (applied
to out-of-town transactions).
itataixxx2xxxaffixRxxexAtsimpcxFukkimxxithisilagxig
Section 3. When checks of a single holder exceed bank's legal cash reserves bank
may elect to make such payment in exchange instead of cash.
Approved July 3, 1920.

chapter 32. To amend Section 9014 of R.C. of 1919. Interest on deposits.
Section 9014. Interest on deposits, directly or indirectly, no greater than 5% per
annum, unless author1*O2py Depositors Guaranty Fund Commission, and in no case to
exceed 60 er annipmaq_po be uniform within any Count

Any officer, director, or emprOW; o? Wary olating provisions, directly or
indirectly, guilty of a felony.
Approved June 26, 1920.

Appropriations
1920-1921
For additional salary of Superintendent of Banks

Deputy
$1,500.00

20.00
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - 1921

Appropriations 1921-22 1922-23
Superintendent $ 4,500 same
First Deputy 3,000
Examiners and Special Examiners 18,000
For expense and mileage of members 4,000
of guaranty fund commission,
postage, printing notices and
records, and per diem - members
of guaranty fund

$29,500

Chapter 132. Submitting to a vote cf the people initiated measure declaring the
purpose of the state to engage in the banking business under the name of the Bank
of South Dakota.

An act entitled, an act enacting and submitting to a vote of the electors of the
State a proposed law entitled "An act declaring the purpose of the State of South
Dakota to engage in the banking business and to establish a system of banking under
the name of the Bank of South Dakota, operated by the State, and defining the
scope and manner of its operation and the powers and duties of the persons charged
with its management; making an appropriation therefor; and providing penalties for the
violations of certain provisions thereof." 2EXtmxxwinfftictatxtm

Chapter 133. Entry into a bank for purpose of robbery a felony. Approved March 4, 1921.

Chapter 134. To amend Section 9020 of R.C. of 1919.
Section 9020. Deposits-Payment. When any bank doing business under the provisions
of this chapter suspends or becomes insolvent, the Superintendent of Banks shall
forthwith proceed to determine the amcunt necessary to pay the unsecured depositors
and holders of exchange in good faith, in full, and cause the same to be certified
to the Depositors' Guaranty Fund on deposit in the several banks in the amount thus
certified, and the Treasurer of such commission shall immediately transmit the amount
to the Superintendent of Banks, to be applied in payment of the deposits and out-
standing exchange due such depositors and holders of exchange in good faith; provided,
that if there should not be sufficient funds in the Depositors' Guaranty Fund to pay
such claims, such Commission shall issue a certificate of indebtedness, negotiable
in form, against the Depositors' Guaranty Fund, and in favor of such bank, drawing
interest at the rate of not to exceed seven per cent per annum, which certificate of
indebtedness shall become due and payable on the first day of March next succeeding
the date of issue thereof and shall be paid out of the first money accruing to the
Depositors' Guaranty Fund. Such certificates of indebtedness may be sold or assignei

rp-t less than their, face value by the Superintendent of Banks and the proceeds
used by him for the purpose cf paying the deposits of such bank which are legitimate
claims against the Depositors' Guaranty Fund. Such certificates may, however, in the
discretion of the Guaranty Fund Commission, be issued payable to the depositors of
such bank for the amounts of their approved claims, drawing interest at a rate of
five per cent per annum. Such drafts against the Depositors' Guaranty Fund shall be
prorated, as nearly as may be, among the several solvent banks wherein such fund is
kept and maintained, in accordance with the amounts thereof held by such banks
respectively.
Approved March 2, 1921. (Emergency declaVd to exist)
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - Continued
1;21

•

•

•

-hapte," 135. To amend Section 3913 of s.C. of 19191 relating to superintendent of
banks.
Section '91F. Superintendent of Banks, Deputy, Clerks, Officers. The Superintendent
of Banks shall be appointed by the Governor, by and with the advice and consent of the
Senate, and such appointment shall be for a term of four years, or until his successor
shall have been appointed and qualified, unless sooner removed by the Governor fcr
good cause; provided, that no persons shall be eligible to the office of Superintendent
of Banks without first having had at least three years actual, practical experience
in the general banking business, or served for a like period in the banking department
of this or some other state. The Superintendent of Banks may, with the consent and
approval of the Governor, appoint a Deputy Superintendent of Banks and such Examiners,
Special Examiners and Examiners in Charge as he shall deem necessary to assist him or
his deputy in the discharge of the several duties imposed upon them; he may employ from
time to time such clerks or stenographers as he may deem necessary to a proper and
orderly discharge of the duties of his office, and all of such appointments shall bc-
subject to revocation at any time by the Superintendent cf Banks.

The Deputy Superintendent of Banks shall devote all of his time to the duties :f
his office and shall be a person who has had at least faxxxxiikExpaximiximxtkaxkaitkirtg
azpaxtmaxtxmfxtaiRmorizmmaxackkaxxxlmta three years of experience in the general
banking business or has served for a like period in the banking department of this
or some other state. The Deputy Superintendent shall be first in authority in the
department under the Superintendent of Banks and during the absence or inability of the
Superintendent or during a vacancy in the office of the Superintendent, he shall
possess all the powers and perform the duties attached to the office of Superintendent,
during such vacancy.

The salary of the Superintendent of Banks shall be forty-five hundred dollars
per annum; the salary of the Deputy Superintendent of Banks shall be not to exceed
three thousand ($3,000.00) dollars per annum. No Superintendent of Banks or Deput:
Superintendent of Banks or any Examiner, Special Examiner or Examiner in Charge shall
be a stockholder or in any manner interested in any bank, trust company or building
and loan association within the state. The salaries of the Superintendent, Deputy and
Examiners shall be paid from the general fund of the state; the salaries of Special Exam
iners, clerks and stenographers shall be paid from the contingent fund of the Super-
intendent of Banks and the maintenance expense of the office and all actual and
necessary expenses of the Superintendent, Deputy, Examiners, Special Examiners,
clerks and stenographers, incurred in the discharge of their duties, shall be paid .
from the contingent fund of the Superintendent of Banks.

Before entering upon the discharge of their duties, the Superintendent, the Deputy,
the Examiners, the Special Examiners and the Examiners in Charge shall take and sub-
scribe the oath of office prescribed by the Constitution and each shall give to the
State a bond to be approved, recorded and filed as the official bonds of other State
officers, conditions for the faithful discharge of the duties of their respective
offices in the following sums: The Superintendent, twenty-five thousand dollars;
the Deputy Superintendent, twenty-five thousand dollars; the Examiners and Special
Examiners each ten thousand dollars; the premium thereon to be paid as provided
in Chapter 318 of the S.L. of 1919.
(Emergency declared) - Approved March 1, 1921.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - continued
1921

S

•

Chapter 136. An act relating to banks and banking and granting additional powers and
duties to the superintendent of banks an the guaranty fund commission and declaring
an emergency.
Section 1. Whenever it shall appear to the Guaranty Fund Commission that the business
of any bank is being conducted in an unsafe or unauthorized manner, or that it is un-
safe or inexpedient to continue business, or that its reserve is below the legal re-
luirements, the Superintendent of Banks may with the aftic_e and consent ot...1,4e
Guar Fund Commission7-6771110FIT-67This Deputy or any Examiner designated by him
or that purpose tga-6-6hArge and control of the property and business of such bank,

and manage it as a going concern. He, or such Deputy or Examiner, may perform all
the duties and powers of the officers and directors of such bank while so managing the
same, and all salaries and expenses of the Department of Banking and Finance in con-
nection therewith shall be paid by the bank.
Section 2. The Guaranty Fund Commission may at any time draw against the Guaranty
Fund on deposit in the several banks ef the State, and the Treasurer of the Commission
shall immediately transmit the amount of such draft to the Superintendent of Banks
to be used by him as a deposit in any bank managed by him under Section 1 of this
Act, and for no other purposes. Provided, however, that the Guaranty Fund Commission
may direct that the amount so withdrawn be deposited in some bank or banks within or
without this State, until such time as it may be necessary for the Superintendent of
Banks to use such foo my part thereof for the purpose of making deposits in the
banks being manage,1 by him. The total amount of money so withdrawn from the Guarantee
Fund for the purposes of this Act, shall never at any one time exceed fifteen (15)
per cent of the total amount in such fund. Any deposit of funds from the 'tate
Guaranty Fund in banks being managed by the 'uperintendent of Banks shall be a first
lien on all the unpledged property and assets of the bank, and in case of suspension
and liluidation, shall be paid out of such property and assets before any other claims
against the bank are paid. The Superintendent of Banks may take charge of such bank
at any time for the purpose of liluidation under the circumstances now authorized by
law or may return the management of its affairs to its proper officers whenever such
deposit has been fully repaid to the Guaranty Fund, and the reasons for assuming con-
trol and management by the Superintendent of Banks under Section 1 of this Act no longer
exist. The money so deposited, with interest, shall be paid back to the Guaranty Fund
in whole or in part by the bank whenever the Superintendent deems it advisable, and
such deposit shall bear interest at a rate to be fixed by the Guarant.; Fund Commission.
The Treasurer of the Commission shall issue a receipt to each bank from which funds
are withdrawn from the Guaranty Fund under this Act, showing the amount withdrawn. A
report shall be made to all member banks annually on January 1st, by the Commission,
showing the condition of the Fund so withdrawn.
(emergency declared)
Approved March 2, 1921.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA Synopsis - J. Karp

1923

•

•

Limitation on loans.

Amends section 8980 of Revised Code of 1919. Chapter 114. App. March 7, 1923.

"No individual, firm or corporation ... shall loan to any partnership or individual,

inoluaing_aloalas 114:40,..to the.. several m.e.mbers of sj._Ich partnership  or corporatioll,...more

than twenty per cent of paid-up cap-itqi_gaa_aurlawksf such bank.

151. stockho1nTg-61"1110y—bank, including liabilities of any partnership or corporation
In which an active officer may be interested, shall not exceed fifty per cent of

paid-4 of such bank. Discounts on bills of exchange and commeRIil paper

considered as money borrowed.

Loans to stockholders. Amends S. 8981 of R.C. of 1919. App. March 2, 1923. Chapter 115.

"Any officer, director, or employee .. who shall knowingly permit shareholders of

such bank to become indebted in a sum exceeding 50% of paid-up capital, including

indebtedness of any partnership or corporation in which officer interested, guilty of

a felony and punishable upon conviction in fine of $500.00 or imprisonment in State

Penitentiary, not exceeding three years, or both fine and imprisonment.

False reports by banks.
Amends S. 8969 of R.C. of 1919. App. March 2, 1923. Chapter 116.

"Any banker, officer, director or employee of any bank subscribing to, making or

causing to be made any false statement, false entry, false exhibit of papers with

Intent to deceive examiners guilty of felony, punishable fy fine of $5,000.00 or three

years imprisonment in State Penitentiary not exceeding ten years, or by both.

"Attestation by any of above to a false report or statement a felony with same penalt

as stated above.

" All reports submitted to superintendent of banks to be attested by one cr more of

managing officers.

Reports 
Amends S. 8966 of R.C. of 1919. App. March 12

"Three reports during each calendar ear at such t ,; su erintendent of banks

shall require accord n s _preAcragljujaim. ... Superintendent s all also•

have power to cal for special reports from any bank, whenever in his judgment the same

Is necessary to inform him fully of the condition of such bank.

1923. Chapter 117.

Relating to Bank Stock
Amends S. 6696 of R.C. of 1919. App. March 15, 1923. Chapter 103.
Provides for taxation of stock owned by stockholders.

Relating to De2ositaries of State Funds.

Amends S. 6875 of R.C. of 1919. App. March 2, 1923. Chapter 281.

"Bank to qualify as depositary of state funds upon furnishing "good and sufficient
surety bond for the payment of such deposits and interest thereon". U.S. Government

bonds may be deposited in lieu of such surety bond.

1 Relating to Depositaries of State Funds.
Amends S. 6873 of R.C. of 1919. App. March 8, 1923. Chapter 2e2.

Specified in detail functions of depositaries, deposits, Treasurer's liability.

" r

-47,1 •
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA Synopsis

1925 J. Karp

•

•

Borrowing money by banks. 421garisetromobesiimmewslyslipipossigrimmimPie*
Amends S. 3984 of R.C. of 1919 as amended by/Chapter 124 of Session Laws of 101111.1///,
"No bank shall give preference to any depositor or creditor by pledging assets

of bank as collateral security (excludes deposits with Treasurer of U.S. for purpose
of qualifying as a government depository). Further provides, that any bank may borrow
money for temporary purposes, and may pledge as collateral security assets of bank not
to exceed 50% in excess of paid-up capital and surplus of said bank.

Whenever bank borrows mone0o inform Superintendent of Banks in accordance witli
specified procedure. Whenever appears that bank borrowin7 habitually to reloan,
Superintendent of Banks "may require such bank to pay off borrowed money within a
time prescribed by him."

Bank may rediscount in good faith and endorse any of its negotiable paper, providing
however, that except as may otherwise be required by rules of Federal Reserve Banks,
unlawful to pledge any of assets as collateral security for payment of such rediscounts
and any such action shall be null and void. "Whenever appear that bank habitually
rediscounting its paper to reloan, Superintendent of Banks may require such bank to
recall such rediscounts."

Any individual banker, officer, employee, or director of any bank, who shall violate
any of provisions of this act, or fail to comply with act guilty of a misdemeanor
punishable by fine of $250.00-$1000.00, or by imprisonment in county jail for not more
than six months, or both, and -upon conviction disqualified thereafter from actinr- aS
a banker, officer, employee or director of any kamk state bank in South Dakota

sus-and mixiiiyi ,civilly liable to such bank and to its creditors, for all damages
tained by such bank and its creditors by reason of such violation.
Approved March 5, 1923.

Examination Fees and Couensation, Expensql Payment, AccountinE.
Amends Sections 8921 and 8930 of R.C. of 1919. Approved March 10, 1925. Chapter 93.
Section 8921 - Stipulates fees fcr examinations.

Section 8930 - Compensation of examiner, counsel and other employees and all
expenses of supervision and distribution fixed by superintendent of banks and approved
by circuit court of countgy in which bank located. If affairs of bank reluire personal
attention of superintendent, a deputy or any examiner, $15 a day and all expenses a
charge against assets of bank.

Judgments against Suspended Banks and Attachment or Execution against Assets of
Suspended Banks.
Amends Section 8938 of R.C. cf 1919. Chapter 9)i. Approved March 10, 1925.
No attachment or seizure any of assets of bank until all depositors and creditors

fully paid. Judgment creditor shall file claim the same as other claims of creditors
are filed and shall receive same ratable proportion of dividends declared.

Capital requirements for incorporation 
Amends Section 8949 of R.C. of 1919. Approved March 10, 1925. Chapter 95.
Any number, not less than 5, residents of state may establish bank.
Agggiagatia...amomOo...14;.4.apitalmoteLIT -
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA
1925

Sgnopsis

J. Karp

•

•

Q

Aggregate amount of capital stock -
Not less than $15,000 with

$20,000
$25,000
$50,000

population 1,500 or less
over 1,500 but not more than 2,500
over 2,500 but not more than 5,000
over 5,000

All banks organized heretofore with capital of less than $15,000 shall increase to
not less than $15,000 and such further amounts as necessary to comply with foregoincz
requirements as to capital and population, whenever deposits average fifteen times
capital stock and surplus fo a perod of six months; provided, that no bank shall
receive deposits in excess of fifteen times its capitaL and surplus, same to be
determined by average of deposits for six months.

A bank in existence for five or more years prior to March 5, 1915 and in sound condition
allowed to incorporate under provisions of this chapter with $5,000 capital where
located in area of 1,500 or less and when deposits do not average $75,000 for year
immediately preceding filing of articles of incorporation; and when so incorporated
such corporation shall thereafter be subject to provisions of this section relative t(
increasing its capital stock.

RelatinE to duties, oath and bond of officers, directors and employees of State banks. 
Amends section S-957 of R.C. of 1919. Chapter 9E. Approved March 10, 1925.

Board of not less than 5 directors. Banks with capital of $10,000 or less and
average deposits of $100,000 or less may with consent of superintendent of banks
have 3 directors.

"Any director, officer, or other person who shall participate in any violation of
the laws of this state relating to banks or banking, shall be liable in damages fcr
all injury which the bank, its stockholders, depositors or creditors shall sustain
in consequence of such violation."

"Each officer having access to or care cf the funds and assets of the bank must
furnish a surety company bond in an amount not less than twenty per cent of the
capital stock af_the .bank; pi:O7177e71—fEit—Iii—Eo case shall the bond fcr any such
officer be less thaRAILQQQZa. All employees having access tc or care of the
funds and assets of the bank must furnish a surety company bond in an amount not less
than $5,000.00, each of which bonds muq_LIEELL12_ausgmal_a_thg_quintqaftnt_saf
banks  beforejt can be accexted. and when same accepted by board of directors of bank
shall 7e-fried with superintendent of banks. No bond having been so approved and
accepted may be altered, canceled or terminated, by any one, until after thirty days
written notice of the intention to alter, cancel or terminate such bond shall have been
served upon the superintendent of banks, and no liability of any bonding company which
shall have accrued prior to the time above mentioned shall terminate within less than
one year after such bond shall have been canceled.

Cash r?eserves 
t‘itiends Section 897C3, cf B.C. of 1919. Chapter 97. App. March 5, 1925.

Cash on hani at all times 17 1/2% of total de osits of which such portion as the
Board of Trrecters may determine - may be on deposit in banks approved by the Super-
intendent of Banks, as reserve banks, which banks shall at all times keep on hand at
least 201,4 of total deposits, any portion of which as Board of Directors may determine
may be cn depcsit in banks approved by the Superintendent of Banks as reserve banks.

Anv bank may carry 60% of reserve Bonds owned by said bank as part o,

casS reserve, at market value of VaTs.-Cash items shall nct be considered as a part of

the reset:76-767r-gY bank and any-oVe777.afts on correspondents 

whIII 

ich may exist shall be

deducted frcm the total amount of "Cash and due from banks and United States Bonds",

before the reserve percentage shall be computed. The percentage cf reserve to be

computed as follows: After making such, deductions, the total net am cunt of "Cash andDigitized for FRASER 
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - Continued
1925

S

due from banks, and United States Bonds not to exceed the percentage above
provided," shall be divided by the total "Deposits" and the result shall be the
percentage of the reserve on hand.

Employment of special legal counsel by superintendent of banks 
Chapter 98. Approved March 3, 1925.

Superintendent of Banks authorized to employ such special leaal counsel and
assistance during period ending June 301 1927 to promote efficient liquidation of
insolvent banks under charge of superintendent and for any other duties. Sum of
$10,000 appropriated.

Extension of any mortgage or other lien held by another against property under 
control of Superintendent of Banks 
Chapter 101. Approved March 51 1925.

Superintendent of Banks authority to renew or extend mortgage or other lien held by Mr
another against property under his control, provided assets of bani or other property
held by superintendent of banks not covered by such lien at the date of such renewal
or extension are not affected by the extension or renewal.

Supervision of banks 
Chapter 102. App. March 5, 1925.

Board of Directors of all State banks to meet at least once in each month. Unlawful
for any examiner, examiner in charge or any person appointed by the Superintendent of
Banks to examine any bank or be placed in charge of any bank, to which such examiner,
examiner in charge, or person, or any member cf his family 'polka sustains the relation
of depositor, debtor or customer, or has any interest whatever.

Sale of real or personal property of a failed or insolvent state bank
Chapter 103. Approved March 6, 1925.

Not valid unless made under an order of the circuit court. Superintendent or
examiner in charge must certify that necessary to sell property of such bank to
pay expenses of liquidation, the depositor and creditors thereof. Sales tO be made
within 3 years of court order, and at public auction.

Reorganization of suspended banks 
Chapter 104. Approved January 31, 1925.

Superintendent may permit "reinstatement of suspended bank as a solvent cf.E22EpAion
by havin a reorganization plan and articles of agreemen executed in writffig by deposit
cre ors t ereor;-7:eexleVTIrif70TRTAY,1Tl_aa9,Wit of deposits of such bank, to
be determined as of the date of sus ension7 and all other depositors shall be held
to be sub777E-t—try suct—TgFeemen an all and every term thereof to the same extent and
with like effect as if they had joined in the execution thereof, and their claims
shall be treated in all respects as if they had joined in the execution of the articles
of reorganization in the event the said bank is restored to solvency and reopened for
business."
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•
CHAPTER 99. Session Laws of 1925 - South Dakota
Relating to Depositors' Guaranty Fund

An Act entitled, an act to provide for a depositors' advisory commission,
describing their qualifications and duties, transferring funds now under the
Augsitcrs guaranty fund to said commission, _providing for liquidation or
change to a iiifrOliiirTink -OfanTaiie balikl —providing for an assessment against
state banks, creating a fund and providing for the administration of such
fund and the distribution thereof.

Section 1. There is hereby created a commission to be  known as the
Dsppsitors Advisory_nlist—OrThe aupellErjriaent of Banks and
three other members to be appoinfga-Soy the Governor. Such three members shall
hold office for a period of two years or until their successors shall have been
appointed and qualified, unless for good cause they may be sooner removed by the
Governor. Each member of such Commission, other than the Superintendent of Banks,
shall be reimbursed for his actual and necessary expenses incurred, and be paid
the sum of eight dollars for each day actually engaged in the performance of his
duty to be paid out of the General Fund of the State. The Superintendent of Banks
shall be Chairman and Treasurer of such Commission and the Deputy Superintendent
of Banks shall be Secretary. Such Commission shall have the supervision and
control of the fund heretofore known as the Depositors Guaranty Fund and shall
have full management of such fund.

Section 2. Before entering upon the discharge of his duties, each member
of the Depositors Advisory Commission, other than the Superintendent of Banks shall
take and subscribe tc the oath of office prescribed by the Constitution and shall
take oath to keep secret all the facts and information obtained in the performarrP
of his duties, as provided for the Superintendent of Banks and subject to like
penalties, and each shall give to the state a surety bond in the amount o: ten
thousand dollars; and in all cases where bonds are required from the members of
such Commission for the faithful performance of their respective duties the premium
thereon shall be paid by the state. All such bonds shall be approved, recorded and
filed as the official bonds of other state officers.

Section 3. The Depositors Advisory Commission shall hold at least four
regular meetings during the calendar year, on the second Tuesday in January, April,
July and October; and whenever a condition exists affecting the general banking
business in the state, or in particular affecting the funds under control of this
Commission, or when deemed advisable by the Superintendent of Banks, it shall be
within his power to convene the Commission.

Section 4. It shall be the specific duty of theDepositors Advisory Commission
to pass upon. the applications for charters for new state banks and its action
shall be final.

Section 5. The Depositors Advisory Commission shall take charge of the fund
heretofore known as the Depositors Guaranty Fund and shall keep said fund intact
for the purposes herein set forth. All the funds now belonging to the Depositors
Guaranty Fund are hereby transferred to, placed to the credit and under the control
of the Depositors Advisory Commission.
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Chapter 99. Session Laws of 1925 - South Dakota - continued

•

•

Section 6. Whenever any bank shall suspend payment or become insolvent, the
amount of money standing to the credit of the Depositors Guaranty Fund or to the
credit of the Depositors Advisory Commission, on deposit in such bank shall be
a first lien upon the assets of such institution; except funds deposited in such
Institution by the Suprintendent of Banks and belonging to the estate of any
insolvent institution, which shall have preference over all other claims.

Section 7. Any bank now operating under the laws of the state of South
Dakota, shall pay its assessment to the Guaranty Fund as prescribed by existing
law as levied on February 2, 1925, and shall also pay to the Depositors Advisory
Commission on or before April 1st, 1926, a sum equal to one-fourth of one per
cent of their average daily deposits for the year 1925.

Section 8. If any bank desires to go into voluntary liquidation or to change
to a national bank, it may do so by making the payments to said fund under the
control of the Depositors Advisory Commission for the years 1925 and 1926 as herein
provided and such payments so made shall constitutit a full payment and discharge
of any liability to any Guaranty Fund of such ban:k.

Section 9. Any bank organized between January 1st, 1925 and January 1st, 1926
shall pay to the Auld under the control of the Depositors Advisory Commission a
like sum as other state banks, subject to teview and equalization by the Depositors
Advisory Commission.

Section 10. When in the 1.1dgment of the members of the Depositors Advisory
Commission, the greater part of the assets of failed state banks have been col-
lected, they shall cause to be distributed the fund herein created, to the
depositors of failed state banks, whose claims remain unpaid, in proportion to
the amount of their original claim; provided that no part of such funds shall be
distributed to depositors of balks failing after January 1st, 1926.

Section 11. Sections numbered 9005, 9006, 9007, 9008, 9009, 9010, 9011,
9012, 9013, 9014, 9015, 9016, 9017, 9018, 9019, 9020, 9021, 9022, 9023, 9024,
9025, 9026, 9027, 902, 9029, 9030, 9031 of the Revised Code of 1919; and all
acts and parts of acts in conflict with this act are hereby repealed.

Approved March 5, 1925.
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Chapter 100. Session Laws of South Dakota - 1925

An Act entitled an act relatinc, to and regulLting the payment of certificate

411 of indebtedness issued against the Depositors' Guaranty Fund.

Section 1. All outstanding and unpaid certificates of indebtedness agaii._

the Depositors' Guaranty Fund and all such certificates hereafter issued as

provided by law including Section 9020 of the Revised Code of 1919 as amende

Chapter 134 of the Session Laws of 1921, shall be paid as follows:

(a) TI-e Sup-:rintendent of Banks shall first pay upon the principal of and

Indorse on such certificates, upon their being delivered to him for that purpose

by the owners and holders thereof, the amount of each dividend paid out of the

liquidation cf assets of the banks in connection with the insolvency of which

such certificates were respectively issued.

•

(b) At its regular April meeting in each year the Guaranty Fund Commission

shall ascertain the number and unpaid principal amounts of such certificates of

indebtedness outstanding on the second Tuesda.; of that month, and the amount of

money available in the Depositors' Guaranty Fund on said date,and shall thereupon

cause the Treasurer of such commission to draw against the Depositors' Guaranty

Fund on deposit in the several banks, for at least ninety per cent cf the amount

thereof, unless a smaller draft will pay off all outstanding certificates, which

amount shall be immediately- transmitted to the Superintendent of Banks who shall

prorate and apply the same in payment of the unpaid balances of the principal

amounts of su h certificates, and such prorata paymtnts shall be made and indorsed

on the certifi.ates upon their being surrendered for that purpose.

(c) After the payment of the principal amounts of all outstanding certificates

of indebtedness payments shall be made on the interest amounts thereof in the

manner as payments on principal amounts are required to be made under subdivision

"b" hereof.

Whereas,this act is necessary for the immediate preservation of the public

peace and safety and the support of the state government and its existing public

Institutions, an emergency is hereby declared to exist and this act shall be in

full force and effect from and after its passage and Amax:mm.1x approval.

Approved March 5, 1925.
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Chapter 213. Session Laws of South Dakota - 1925.
AJoint resolution recommending to the Gover cr and the State cfficers and

the legislature to be elected in the year 1927, certain acts in regard to the
State banking system.

Whereas, the Guaranty Fund established by law for the protection of
depositors in the state banks of South Da',ota is unable at this time t - fully meet
the demands upon it, and

Whereas, it is expedient, proper and necessary that such fund be preserved
in its best possible form and kept intact for the depositors of failed banks
until the loss, if any, may be fully and completely determined, and

Whereas, a large proportion of the resources of the failed state banks consist
of real estate, eques in real estate and loans that are not collectible at this
tiIs-, owing to present conditions; and

Whereas, the natural conditions throughout the state are improving and in time
will reach normal and may full restore the assets of said banks to par and permit
the sale cf the real estate and allow the equities to arrive at cost or a profit
to said banks and to said Guaranty Fund, and

Whereas, as it is generally conceded that if the conditions agriculturally
continue to improve for the next two years, the situation of the state will be
entirel.y different from the present, and that if a substantial percentage of the
loans of the banks can be collected, the problem of liquidation and payment to
depositors becomes a curiparatively easy one, and as it will take probably twc years
for this liquidation to be made, and

Whereas, it is necessary that the equities of said banks in said real estate be
fully protected and managed and said banks be li-vidated so that the best interest
cf said Guaranty Fund and of said depositors be conserved.

Now Therefore be it resolved by the Senate cf the State of South Dakota,
the House cf Representatives concurring, that the Governor and the Superintendent
of Banks of the State of South Dakota, are hereby requested and advised to use their
utmost efforts and influence for the protection of the real estate equities and the
care of the assets of the closed institutions so that liquidation can be full made
and the lepositors cf said banks through the Guaranty Fund be paid in full at the
earliest possible date, and

Be it further resolved, that the Governor is hereby authorized and requested
tc appoint in the interim between This Sessicn of the Legislature and the Session
in 1927, a committee, the members of which shall be farmers, bankers and business
I- n in equal numbers to advise said officers of the state, and the Banking Depart-
ment and to present a report to the Governor of the State and to the next Session
of the Legislature, in full, as to the best manner to complete the liquidaticn of
the claims against said banks, to the end that the depositors of said banks be paid
in full; and tc further report on such method as will take care of a deficiency, if
any there may be, in the Guara,Ay Fund heretofore created by law.
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Chapter 2F'1. Session laws cf South Dakota - 1925.
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•

An Act entitled, an act to amend section 6°75 of the 1919 revised code of the
State of South Dakota, as amended by Chapter of the session laws of 1923,
of the state of South Dakota, relating to depositary bonds given by banks to
secure deposits of state funds.

Section 1. That Section ,°75 of the revised code of 1919, and Chapter 2°1 of
the Session Laws of 1923, be amended to read as follows:

Section 6575. Before any bank or trust company, designated as a depositary,
shall receive state funds on deposit it shall furnish a good and sufficient
surety bond of an approved surety company for the payment of such deposits and
the interest thereon; such bond shall run to the state and the State Board of
Finance may sue in the name of the state in any court having jurisdiction, to
enforce the penalties upon such bond in case of default or failure of any designate'',
depositary. Provided, that any bank designated as a depositary may deposit in lieu
of such surety bonds1 bonds, certificates of indebtedness, treasury certificates,
or bends of the United States, or Federal Land Bank bcnds, or Federal Intermediate
Credit Bank bonds, Joint Stock Land bonds of the United States, or bonds or
securities of any kind issued by the State of Scuth Dakota; or bonds of any state
or territory of the United States. The par value of these securities must equall
at all times the amount of funds on deposit. Provided, further that if any of the
said bonds cr securities so deposited shall fall below par, the State Board of
Finance shall call upon said bank or trust mompakt company for a margin sufficient
to cover said deposit.

Provided further, that any Ii  or trust company, designated as a state
depositary, may deposit in lieu of the above listed securities, bcnds of any
school district or municipality, within the State of South Dakota; or warrants of
any county, within the State of South Dakota, at a margin of not less than ten
per cent over and above the amount of money on deposit; same to be accepted wholly
at the discretion of the State Board of Finance.

Provided, however, that said bcnds and securities may be deposited with a
banking institution or trust company under a trust agreement; such a banking
institution or trust company acting as the custodian of these securities must
be designated and accepted by the State Board cf Finance. Provided, that such
bonds and securities pledged shall be returned to the bank or trust company
pledging same, only upon the written order of the Treasurer cf the State cf South
Dakota or upon written receipt of a certified copy of prcper resolution of the
Board of Fina ce of the State of South Dakota.

Provided, further, that al] state funds be specifically excluded from the
protection of the State Guaranty Fund.

Provided, further that any and all deposits of bonds or securities shall be
for the sole purpose of protecting the State of South Dakota for any deposits made
by the State Treasurer in any bank or trust company designated as a depositary by
the State Board of Finance.

Section 2. All Acts and parts of Acts in conflict herewith are hereby
repealed.

Approved March 5, 1925.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - 2mxttnand

192?

"I Validating real estate mortgages, etc. made bi Superintendent of Banks or Examiners 
in Charo and other acts.
Chapter 5. App. March 12, 1927.

All actions involving real estate mortgages and all sales made and deeds executed
by superintendent of banks or examiner on behalf of any failed state bank for purpose
of liquidation are legal and valid.

•

Relating to employment of special legal counsel 
Amends Section 1 of Chapter 95 of S.L. of 1925. Approved March 12, 1927. Chapter 51.

Omits time limitation.

Relating to Mini of articles of incorporation
Amends Section 5951 of R.C. of 1919. Chapter 52. App. March 12, 1927.

Original articles of incorporation to be forwarded to Secretary of Depositors'
Guaranty Fund Commission and thereafter filed with Secretary of State, copy to be
filed with Superintendent of Banks and Register of Deeds of County.

Pledzing Assets — 5 3 01616, /7- /?-41
Amends Section 8984 of R.C. of 1919 as amended by Chapter 124 of Session laws of 1919
as amended by Chapter 92 of session laws of 1925.

Deposits of state bank as security for public moneys to include: bonds, certificates
of indebtedness, treasury certificates of the United States, bonds of any Federal Land
Bank or Federal Intermediate Credit Bank or Joint Stock Land Bank of the United States
or bonds of any territorial or insular possessions of the United States, or bonds,
warrants or securities of any kind issued by the State of South Dakota, bonds or
warrants of any county, township, school district, or municipal corporation, of the
State of South Dakota, or first real estate mortgages on farm lands within said count:„,
or bonds of any State or territory of the United States in order to qualify as
depositaries of state, county and municipal funds; restrictions contained in Sections
9011 and 9013 and laws amendatory thereto shall not apply to this class of deposits.

Any bank may borrow for temporary purposes and may pledge as collateral security
assets of bank not to exceed one and one-half times paid-up capital and surplus of
said bank except in cases of _extreme emezancy, any such bank maz.be permitted to
pledge more of its assets for borrolanzjuggu_thin vided u on first 
"EE pemTssion and approval to do so from the Superintenden of anks.

n'im.m.paarm•wrw••••.amomor.....Onse.a.wor.w.....ilvi•W•14w.Ww.e.u.x.delf.•

Requirement that Superintendent of Banks be informed in detail within five days
cf borrowin:; ancl that where habitual borrowing for reloaninE, Superintendent of
Banks may require such money be paid off within a time prescribed by him.

Adverse claims to deposits 
Chapter 55. Approved March 12, 1927.
Procedure by which adverse claimant may seek restitution.

Appointment of Examiners in Charge.
Chapter 56. Approved March 12, 1927.

At any time after six months in liquidation of an insolvent bank Superintendent
of Banks may appoint as Examiner in Charge of such bank "any active officer of an open
State bank doing business in the same community as such suspended bank formerly trans-
acted its business."
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - Continued

1927

Limitation of Loans - Approved March 12, 1927.

Amends Section B980 of R.C. of 1919, as amended by Chapter 114 cf S.L. of 1923, and

to amend Section 8981 of R.C. of 1919, as amended by Chapter 115 of S.L. of 1923.

No loan to any corporation, partnership or individual, including all loans made to

the several members of any such corporation or partnership, shall exceed 20% of paid-

up capital and surplus of such bank. Provided, loans to individual stockholders owning

two_ker  cent or less of the .capital_sto4lof any-b—or. row-iiiiTOFFifitTon. shariDe ex-
ed-In determiiirriEraFt-r"-eFife—Than limit of' tôff"

Total liabilities of stockholders who/iricairtlimakpoos more than 2% of capital stock,

including any and all liabilities of any partnership or corporation in which the active
officers and directors of—sT27177Z17—rri—Ehe aggregate own an interest of twenty per

cent or more, exceed 50% of the paid-up capital of such bank (excludes discount of

bills of exchange and commercial papers owned by person).

Superintendent of Banks to be informed of all loans made to stockholders or to any

corporation in which any stockholder of the bank may awn shares of capital stock or

to any partnership in which any stockholder of bank may have an interest, when

aggregate of such loans exceeds 50% of capital stock of such. bank.

Any kimix violation knowingly permitted by any officer, director, or employee

of any state bank of above provisions a felony punishable by fine up to $500 and/or

by imprisonment in State Penitentiary not exceeding three years.

•
Certificate of authoriti - capital requirements - Approved March 12, 1927.
Amends section R949 of R.C. of 1919, as amended by Chapter 95 of S.L. of 1925.

From and after passage of this act, no charter or axidoult authority to engage in
banking business "shall be issued and no individual, co-partnership or corporation
shall be permitted to engage in banking business except on Certificate issued by
Superintendent of Banks upon approval of depositors' guaranty fund commission."

"No certificate or authority to engage in banking business shall be issued unless
the need for such bank exists in the community and that the applicants possess adequate
qualifications awl fitness to engage in the banking business.

Aggregate amount of capital stock:
Not less than $15,000 with population of 1,500 or less

$20,000 of over 1,500 and not more than 2,500
$25,000 of over 2,500 and not more than 5,000
$50,000 over 5,000

Banks organized with less than $15,000 capital shall increase to not less than $15,000
and "such further amounts as are necessary to comply with foregoing requirements as
to capital and population, whenever their deposits average fifteen times their capital
stock and surplus for a period of six months; provided no bank shall receive deposits
In excess of fifteen times capital and surplus, to be determined by average of deposits
for six months; and further, that any bank not a national bank in business for five or VOW
more years prior to March 5, 1915 with capital stock of $5,000 shall be allowed to in-
corporate under provisions of this chapter with capital of $5,000 where population
1,500 or less and when deposits do not average $75,000 for year immediately preceding M-

aking of articles of incorporation; and when so incorporated shall thereafter be subject
\Ito provisions of this section relating to capital stock."
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1927

•

•

akigtax
Designating certain banks in County as active depositaries of county funds and

Trescribing conditions. 
Chapter 80. Approved March 11, 1927.

May be designated by Board of County Commissioners.

Regulating deRosit of all county, municipal, township, school, irrigation district 

and other public funds, except state funds, and relieving treasurer from liability

and appealiniall acts in conflict herewith. 

Chapter 1g5. Approved March 11, 1927

For county funds - County Commissioners.

For municipal funds - board of trustees, or by mayor and common council, br board

S
-
commissioners

For township funds - board of supervisors

For school funds - school board

For funds of irrigation districts - board of directors of such district

Other public corporations - governing board thereof

If not designated, shall be done by treasurer, who is relieved of any liability

for loss of such funds through insolvency or failure of such depository.

Relating to deposit of State funds. - Chapter 196. Approved March 12, 1927.

Amends Secticn 6F75 of R.C. of 1919, as amdnded by Chapter 261 cf Session Laws of

1923, and as amended by Chapter 2el of S.L. of 1925.

Provides as substitution fcr surety bond required for state depositaries - bonds,

certificates of indebtedness, treasury certificates, or bonds of the United States,

or Federal Land Bank Bends, or Federal Intermediate Credit Bank Bonds, Joint Stock

Land Rxxatiqcxxx,Y.RammixixtaxnutotiataxtbamiitAmikkBoxats*xamixtxft Bank Bonds, of the

United States, or bonds cf an:r territorial or insutar possession of the United States,

cr bonds or securities of any kind issued by the State of South Dakota, or bonds of

any state of the United States, bonds or warrants of any county, township, school

district or municipal corporation of State of S.D.

All State funds excluded from protection of State Guaranty Fund.

Relating to depositaries for state funds.

Amends Section 6873 of R.C. of 1919, as amended by Chapter 282 of S.L. of 1923.

Chapter 200. Approved February 22, I922 1(;27.

Specifies amount to be deposited, where deposited, provides for out-cf-state

lepcsitaries.

Relating to trust companies; providing for meetings of the Board of Directors; the

declaration of dividends and the making of reports to the superintendent of banks, 

and amending sections 9045, 9046, 9054 of R.C. of 1919. 

Chapter 214. Approved March 12, 1927.
'Re re orts - -e durin each calend r ear at such time as - d Jo.f

'924111go.s1.1411_r.slairepLmej acccxrling_to„,forms...which he shall prescribe. Superintendent

of 5anks power to call for special reports whenever in his judgment same are

necessary to inform him fully of condition of such corporations.

Also reluired to report to superintendent within ten days after declaring any

Andividend, the amount of such dividend, amount carried to surplus fund and amount of

wnet earnings in excess thereof.
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Chapter 54. Session Laws of 1927 - South Dakota

Relating to banks and depositors guaranty fund.
An Act entitled, an Act to improve and stabilize the banking system; to provide for
regulation and control of banks and banking, amending theS.,,c. Guaranty Fund
Law; providing for the establishment of separate guaranty funds for the several banks
-11-6-i•the protection of depositors and creditors; continuing the Depositors' Guaranty
Fund Commission; Extending to the Superintendent of banks and the depositors' guaranty
fund commission enlarged and increased powers cf supervision and control over the
officers of banks and of the management and administration of banks and fixing the
compensation of the members of such Commission; and to amend Section 9005 of the
Revised Code of 1919 as amended by Chapter 119 of the Session Laws of 1919; and to
amend Sections 9009 and 9010 of the Revised Code of 1919; and to Amend section 9011
of the Revised Code of 1919 as amended by Chapter 122 of the Session Laws of 1919; and
tc amend Section 9015 of the revised code of 1919; and to amend section 9016 of the
revised code of 1919 as amended by Chapter 123 of,the session laws of 1919; and to
amend sections 9017 and 9018 of the revised code of 1919; and to amend section 9020 of
the revised code of 1919 as amended by Chapter 134 of the session laws of 1921; and to
repeal sections 9013, 9021, 9024) 9026, 9028, 90291 9030) 9031 of the revised code of
1919.

Section 1. That Section 9005 of the Revised Code of 1919 as amended by Chapter 119
of the Session Laws of 1919 be amended to read as follows:
Section 9005. Commission-Compensation-Expense. The Depositors' Guaranty Fund

Commission, heretofore created shall continue to consist of the Superintendent of
Banks and three other members, to be appointed by the Governor, none of whom shall be
an officer or director of any national bank. Such three members shall hold office for
a period of two years or until their successors shall have been appointed and shall
have qualified, unless for good cause they be sooner removed by the governor. Such
commission shall select a secretary and treasurer, the latter of whom shall be one of
its members. Each member of such commission, other than the Superintendent of Banks,
shall be reimbursed for his actual and necessary expenses incurred and be paid $7.50
for each day actually and necessarily engaged in the performance of his duties, to be
paid out of the general fund of the state. The Superintendent cf Banks shall be
chairman and executive officer of such commission. Such commission shall have super-
vision of and shall control the management and administration of banks doing business
under the laws Or-this state, and of the guaranty funds of the several banks and shall
have power to adopt all_ pecess_ary_rIga-and regulations, not Inconsistent with the
laws of this state, for the management and administration of banks doing business
under the laws of this State,,and. the_guaranty_fund of each of such banks. Vacancies
in such commission shall be filled by the governOi=, by appointment) from persons recom-
mended as provided in the succeeding section.

Section 2. That Section 9009 of the Revised Code of 1919 be amended to read as
follows:
Section 9009. Duties & Powers. It shall be the special duty of the Depositors'

Guaranty Fund Commission to pass upon every application to engage in the banking
business in this state and determine whether or not the same shall be granted, and
its action thereon shall be final; such Commission shall have power to pass on the
qualifications and fitness of all officers appcinted by the Board of Directors of
any bank; and shall likewise have full power to inquire at all times into the business
and affairs of all banks under its supervision; said commission shall have general
supervision over all banks and trust companies doing business under the laws of this

Ank state; said commission shall have full power and control over the separate guaranty
',funds of the several banks, herein created for the protection of the creditors of

banks doing business under the laws of this state.
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Such depositors' guaranty fund commission shall in addition to the powers herein
or hereinafter granted, have full power to inquire at all times into the business
and affairs of all banks under its supervision and to that end is granted full
rower to compel the attendance of any director, officer or employee of said bank
at any regular cr special meeting of said commission, by issuing a subpoena re-
quiring his or her attendance at such meeting, and the unexcused failure of any
officer, director or employee of a bank to comply with the terms of said subpoena,
shall be sufficient cause for the said commission to remove such officer, director
cr employee of such bank and such removal shall become effective, and the office
affected. thereby become vacant, immediately upon notice thereof being mailed to
the directors of said bank, by order of said commission. The power of the COMMISSiO)
to inquire into the general conditions and operation of any bank doing business
under the laws of this state shall in no way be limited and it shall be the duty
of the superintendent of banks and his officers and employees to render every
assistance to the commission. The commission shall have the right to call upon
the superintendent cf banks to make such examinaticn or examinations of any bank
under his supervision as it may from time to time require. All recommendations
made by the depositors' guaranty fund commission relative to the conduct or opera-
tion of banks doing business under the laws of this state shall be by it immediately
transmitted to the superintendent of banks, upon whom shall devolve the duty of
forthwith complying therewith and putting into full effect the recommendations
made to him by such commission.

The Board of Directors of every bank doing business under the laws of this
state shall within five days after the election or appointment of any officer of
such bank, forward to the Secretary of the Depositors' Guaranty Fund Commission the
name or names of such officer or officers together with such other information
as may be required by the rules and regulations of such Commission. If the
Commission shall refuse to confirm the election or appointment of any officer of
a bank, or if the commission shall at any time make an order removing an officer
of a bank under their supervision, such office shall immediately become vacant
and such officer shall cease to be an officer of the bank. If the board of
directors of the bank shall thereafter permit such officer to continue to act
without having received the confirmation or approval of the commission, the
Superintendent of Banks shall be authorized to take charge of such bank and
liquidate the same in the manner provided by law.

Section 3. That Section 9010 of the Revised Code of 1919 be amended to read as
follows:

Section 9010. Fund, How Created. For the purpose of providing for the
protection of depositors in banks and holders of exchange, every ba:ik engaged
In the business of banking under the laws of this State shall be subject to
assessment, tt be levied, collected, kept and applied as provided in this article.

Section 4. That Section 9011 of the Revised Code of 1919 as amended by Chapter 122
of the Session Laws of 1919, be amended to read as follows:

Section 9011. Statements-Assessments. On the first day of January of each
year, every bank engaged in the business of banking in this State under the laws
of this State shall make and file with the Depositors' Guaranty Fund Commission,
a statement in writing, verified by the oath of its president, vice president
or cashier, showing its average daily deposits for the preceding twelve months;
and such Commission shall, on February first thereafter, levy an assessment against
the assets of each of said banks of one-fourth of one per cent of such average
daily deposits as shown by such statement, which said assessments shall be con-
tinued from year tc year until the sums realized from such assessments, together
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•

with the accruals a d earnings thereof, shall amount, in the aggregate, to a

sum equal to the capita stock of said bank; written notice of such assessment

shall be given to each bank by the secretary of the commission and such notice

shall be deemed legal and complete when the same has been placed in an envelope,

securely sealed, postage prepaid, directed to such bank, and deposited in the
United States mail. Upon the levy of such assessment and the giving of such
notice, said bank shall forthwith pay to the treasurer of said depositors'
guaraAy fund commission the amount of such assessment, either in cash or in
securities approved by said Depositors' Guaranty Fund Commission.

All assessments collected from each bank shall be credited by the treasurer
of said commission to a guaranty fund to be provided by said bank and shall be
thereupon deposited by him with the treasurer of the state of South Dakota and
shall thereafter be subject to withdrawal from the State Treasury only upon the
order of the depositors' guaranty fund commission.

The guaranty fund collected from each bank shall be deposited by the state
treasurer in the manner that other state funds are deposited in dormant accounts,
or at the option of the depositors' guaranty fund commission, shall be by said
treasurer invested in securities selected by said bank with the approval of said
Depositors' Guaranty Fund Commission, and the interest accruing therefrom shall be
credited to the guaranty fund required of each bank until such fund shall equal
the amount of the capital stock of said bank, and the entire fund shall be retained
to secure and indemnify the creditors of such bank from which such guaranty
fund shallbe collected, against loss by the failure of said bank; and said fund
shall at all times be exempt from levy under executions or attachment and from
garnishment and shall be exempt from taxation.

In case said bank shall be closed as insolvent, or for any other reason shall
liquidate and the assets of said bank are insufficient to pay its obligations
in full, then the amount in the guaranty fund for said bank, or so much thereof
as shall be necessary, shall be withdrawn from the state treasury upon the order
of the guaranty fund commission and applied to the payment of the creditors of
said bank.

The annual assessment shall be paid by each bank before the payment of any
dividend or any distribution of profits to stockholders, and upon such assessments
being paid into the said fund, the amount thereof, as the same accumulates from
year to year, shall become and at all times remain, the property cf the stock-
holders of said bank as the individual ownership of said stock shall be disclosed
by the books of said bank; subject, however, to the uses provided by this Act.

Section 5. That Section 9015 of the Revised Code of 1919 be amended to read as
follows:

Section 9015. Voluntary Liquidation or Change to National Bank. If any
bank desires to go into voluntary liquidation or convert into a national bank,
the stockholders of said bank shall not be entitled to the return of the
depositors' maranty fund collected from said bank until after all the obligations
of said bank have been fully satisfied. After the superintendent of banks shall
have received satisfactory proof that the creditors and the depositors of said
bank, together with all other obligations of said bank, have been fully satisfied,
he shall issue a certificate in writing to that effect, addressed to the inammitglesy
depositors' guaranty fund commission and the said depositors' guaranty fund com-
mission shall then issue its order on the state treasurer, authorizing him to turn
over to the stockholders of said bank, or their authorized representatives, the
amount of the guaranty fund collected from said bank and in the possession of the
said state treasurer.
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Section 6. That Section 9016 of the Revised Code of 1919 as amended by
Shapter 123 of the Session Laws of 1919, be amended to read as follows:

Section 9016. New Banks-Creation of Fund. The stockholders of any bank,
hereafter organized, shall pay to the treasurer of the depositors' guaranty
fund commission an amount equal to four per cent of the authorized capital stock
of such bank when such bank opens for business, which amount shall be used fcr
the sole purpose of creating a credit for the establishment of a depositors'
guaranty fund for the benefit of the creditors of said bank in accordance with
the provisions of this Chapter. Such bank shall be required to make no further
contribution to such guaranty fund for the current year in which it receives its
charter and makes such initial payment.

Section 7. That Section 9017 of the Revised Code of 1919 be amended to read
as follows:

Section 9017. Notice of Assessment-Duty of Bank. Whenever any bank shall
receive notice of any assessment under this article, it shall promptly pay '
the amount thereof to the treasurer of the depositors' guaranty fund commission
for the uses and purposes provided for in this article.

Section 8. That Section 9018 of the Revised Code of 1919 be amended to read as fcl-
lows •.

Section 9018. Failure to Pay Assessment. Whenever any bank shall fail,
for a period of ten days, after due notice of any assessment to pay the amount
thereof to the treasurer of the guaranty fund commission, there shall be added
to said assessment the sum of $10.00 per day for each day thereafter while such
failure or refusal shall continue, and the superintendent of banks may immediately
take possession of the affairs of such bank and liquidate its business as provided
for making final disposition of insolvent banks.

Section 9. That Section 9020 of the Revised Code of 1919 as amended by Chapter 134
of the Session Laws of 1921, be amended to read as follows:

Section 9020. Creditors-Payment. If at any time after the closing of
any bank, it shall appear to the Sup rintendent of Banks that the assets of such
Institution are insufficient to pay its liabilities, the superintendent of banks
shall, forthwith, certify such facts to the depositors' guaranty fund commission,
which said commission shall thereupon authorize its treasurer to draw upon the
state treasurer for the amount in the depositors' guaranty fund collected from such
bank, and shall deliver such order to the superintendent of banks, who shall collect
the same and use such amount in the liquidation of said bank and the payment of
the creditors thereof as may be provided by law.

Section 10. That Sections 9013, 9021, 9024, 9026, 9028, 9029, 90300p.and 9031 of
the Revised Code of 1919, together with all other acts or parts of acts in conflict
herewith, be and the same are hereby repealed.
App. March 4, 1927.
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AMENDMENTS TO BANKING LAWS OF SOUTH DAKOTA - 1927

Relating to liquidation of insolvent banks.

011 Chapter 57. Approved March 4, 1927.

"Assets of any insolvent banks now or hereafter placed in hands of
Superintendent of Banks may be liquidated under direct charge and supervision
of the depositors of such bank whenever the depositors and unsecured creditors of
record representing eighty-five percent of the amount of deposits and unsecured
liabilities, exclusive of public funds, agree upon a plan of liquidation.
To so remove bank from liquidation of Superintendent, a petition shall be
addressed to Circuit Court of the County, waiving all claims against the Fund.

Rifxftxxkxszkis
If Court satisfied requirements for liquidation met, all of assets of

insolvent bank to be delivered to a Board of Trustees by Superintendent,
said Board to be selected by depositors and unsecured creditors.

Termination of liquidation of insolvent banks.
Chapter 5. Approved March 12, 1927.

"In all cases of liquidation of an insolvent state bank, whenever, in the
judgment of the 'uperintendent of Banks, he shall deem it for the best interests
of the creditors of said bank that liquidation thereof be terminated and brought
to a close, and all the remaining assets of the said bank be disposed of; he
shall petition the Circuit Court of the County of such bank's domicile for an
order authorizing him to sell at public auction all the remaining assets of
every character and description of said bank; in such petition the superintendent
of banks.shall set forth the date of suspensicn, dividends paid to creditors,
1-,alance due on claims allowed and estimated value arid general description of the
remaining assets of such bank."

Continues with detailed provisions for appriisement, hearings, sale,
final account, final dividend.
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STATEMENT AND ANALYSIS

For the purpose of affording a more clear conception of the
law as established by the decision of the Supreme Court con-
cerning the Depositors' Guaranty Fund law, I have been re-
quested to submit a brief and concise statement and analysis of
the opinion herein printed.

The action was originally instituted by the Attorney General
of South Dakota on behalf of the owners of Certificates of In-
debtedness against the Depositors' Guaranty Fund. This action
(without stating the details or without applying legal termin-
ology to the proceedings) in effect questioned the constitution-
ality of Chapter 54 of the laws of 1927.

This law had the effect of repealing what is usually desig-
nated as the old guaranty fund law and was passed by the legis-
lature in 1927 in recognition of the fact that the guaranty fund
was at that time wholly insolvent and unable to meet its liabil-
ities, and could no longer effectively function as was originally
intended when the law was enacted. It was contended by the
Attorney General on behalf of the owners of Certificates of In-
debtedness against the Depositors' Guaranty Fund, that the re-
peal of the guaranty fund law was unconstitutional and that
the old law should be reinstated and assessments should be con-
tinued to be collected as provided thereunder.

The action further sought an immediate distribution of the
monies now on hand in the Depositors' Guaranty Fund and that
such distribution should be made to the creditors of the banks
in the order of their closing, contending accordingly that Chapter
100 of the laws of 1925, which provides for the distribution and
payment of the guaranty fund monies to all certificate holders
upon the basis of unpaid principal amounts thereof as of the
first day of April each year, was also unconstitutional and con-
tending that the monies on hand in the guaranty fund should
be first applied in the payment of Certificates of Indebtedness
against the Depositors' Guaranty Fund issued in connection with
the banks which first closed and in the order of their closing.
The decision of the Supreme Court in short disposes of the ques-
tions presented, as follows:

First. That Chapter 54 of the Laws of 1927 (ordinarily
termed the new guaranty fund law), is constitutional and is
effective and in force.

Second. That the adoption of the new guaranty fund law
in effect repealed what is known as the old guaranty fund law.

Third. That Chapter 100 of the laws of 1925 is constitu-
tional. That the funds on hand constitute trust funds in which
all holders of certificates of indebtedness are entitled to share ac-
cording to the provisions of Chapter 100. In other words, that

2
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said fund should be distributed to all holders of Certificates of
Indebtedness against the guaranty fund on a pro rata basis ac-
cording to the unpaid principal amount of their certificates.
(Certificates of Indebtedness were not issued by the Guaranty
Fund Commission subsequent to July 1st, at the time when
Chapter 54 of the laws of 1927 went into effect) .

, Fourth. The decision does not order a distribution of the
monies now on hand in the guaranty fund but by way of obiter
dictum suggests that a distribution be made of the funds as soon
as conveniently possible.

Fifth. The decision further suggests the payment of two
dividends; the first dividend to be paid out of the funds now
available and on hand in the guaranty fund, to all holders of
certificates of indebtedness pro rata upon the unpaid balances of
the principal amount of such certificates; that future accruals to
the fund derived from the liquidation of the assets belonging to
the guaranty fund it is contemplated should be paid and distribut-
ed as a final dividend at some future date.

In conclusion, I might say that the important feature of the
decision is the upholding of the new guaranty fund law which
finally and effectively disposes of the old guaranty fund law,
which has proven unsuccessful and would, if reinstated in its
present wholly insolvent condition and its consequent burden
upon the state banks, tend to wreck the entire state banking
system.

Respectfully,

T. B. THORSON.
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IN THE SUPREME COURT

OF THE

STATE OF SOUTH DAKOTA

THE STATE OF SOUTH DAKOTA ON THE RELATION OF M. Q.
SHARPE, Attorney General, and of the County of Beadle, a Public
Corporation of Said State, and F. R. Brumwell and H. C. Shober
Suing in Their Own Behalf and in Behalf of All Other Persons
and Corporations Similarly Situated Who Are Willing to Join Herein
as Additional Parties and Bear Their Share of the Expense of
Bringing and Maintaining This Proceeding for a Peremptory Writ
of Mandamus,

Petitioners,
vs.

F. R. SMITH as Superintendent of Banks Within and For the State
of South Dakota and as a Member of and the Chairman and Treasurer
of the Depositors' Guaranty Fund Commission of the Said State, and
A. E. Fossum, as a Member of and Secretary of Said Commission,
and D. H. Lightner, G. A. McGarraugh and H. R. Kibbee, as Members
of Said Commission, and A. J. Moodie as Treasurer of the State of
South Dakota,

Defendants,
and

BANK OF GANN VALLEY, Gann Valley. South Dakota, •a Cor-
poration,

Intervenor.

ORIGINAL PROCEEDINGS

OPINION FILED JANUARY 30, 1931

CRAWFORD & CRAWFORD,
CHARLES P. WARREN,
PAUL M. YOUNG,
M. Q. SHARPE, Attorney General, and
R. F. DREWRY, Assistant Attorney General,

Attorneys for Petitioners,
HERBERT E. HITCHCOCK,
T. B. THORSON, and
O'KEEFFE & STEPHENS,

Attorneys for Defendants,
ROY E. WILLY, and
CHURCHILL & BENSON,

Attorneys for Intervenor.

CAMPBELL, J.:
This case involves the determination of the present situation in

this state with reference to the law relating to the guaranty of deposits
in banks operated under the control and supervision of the State of
South Dakota. The nature of the present proceeding is an original
application in this court for mandamus, as will be more fully stated
hereinafter. Any intelligent consideration of the problems here presented
necessarily requires, as all parties to this proceeding point out in their
briefs, a consideration of the history of the bank guaranty law in this
state and of operations thereunder, and the present status of conditions
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pertaining to such law. It requires also some contemplation of the

political, economic and historical background whence the bank guaranty

law emerged. We will therefore attempt to deal somewhat with these

matters before undertaking to state the exact issues involved in the

present proceeding.
Perhaps the earliest movement in the United States for the guaranty

of bank deposits, as pointed out in several of the briefs filed herein, was in

the State of New York in 1829 when there was inaugurated the so-called

"Safety Fund Banking System." In those days the principal form of

circulating bank credit was not, as it is today, checks, drafts, etc.,

representative of a deposit credit, but consisted of bank notes. The

object and intention of the New York law was to provide adequate

security for circulating bank credit in the form of bank note issues.

The law was sufficiently broad in its terms, however, to embrace within

its guaranty provisions, not only the note issues of banks but all debts

of banks. Numerous bank failures occurred in New York as a result

of the panic of 1837, and the debts of the failed banks (as contradis-

tinguished from their outstanding note issues) were so great that the

Safety fund system completely broke down and collapsed under the

strain. Similar experiments were inaugurated at about the same time

in Michigan and in Vermont, but none of these early experiments were

successful or continued long in operation.

The movement which resulted in the enactment of the South Dakota

law for the guaranty of bank deposits, however, is of comparatively

recent origin. Perhaps no one has made a more careful, comprehensive

and sympathethic study of the bank guaranty movement than ,Professor

Thomas Bruce Robb of the Department of Economics of the University

of Missouri, later of the University of Nebraska. In his book, "The

Guaranty of Bank Deposits" (Boston, Houghton Mifflin Co., 1921) he

says (p. 20) :
"The Safety Fund Banking Law of 1829 was the first application

of the bank guaranty idea in this country. But as already pointed

out, deposit guaranty was not intended to be a part of the scheme

and it was abandoned after the panic of 1837. This experiment

seems to have been forgotten, and it is doubtful if it had any con-

nection whatever with the revival of the idea in the West nearly a

century later. There is record of a few scattered attempts of associated

banks to insure mutually their deposits. In Georgia and Florida

there is a group of about a hundred banks which has a Mutual

Depositors' Guaranty Fund to protect deposits, but such attempts

have attracted little attention. Bank deposit guaranty as we know

it today seems to have been associated with the Populist movement

of the west central states. In Nebraska during Populist days there

was continual agitation, and at one session of the legislature a

serious attempt was made to pass a bank guaranty law. John W.

Breidenthal, a Populist bank commissioner of Kansas, urged such a

law in his report of September 1, 1898. Governor Leedy, a Populist

governor of Kansas, called a special session of the legislature and

the bill that was presented passed the State Senate and lacked only

four votes of passing the House of Representatives.

"The cause of this early agitation is not far to seek. In the

strongholds of Populism the days of the protracted depression of

1893 were especially trying times. One crop failure had followed

another in rapid succession. Many of the assets of the banks were

in the form of boom paper held over from the years 1886 and 1887.

The serious crop failures soon squeezed the inflated values out of

5
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this paper with the result that almost every other bank found
Itself practically insolvent. The numerous bank failures of thiF
period worked incalculable hardship, and the Populist bank guaranty
agitation was the reflection of this distress. In 1897 a turn for
the better came. A series of bountiful crops, in conjunction with
other favorable conditions, was a boon to that section of the
country. By 1900 the whole country was well launched on the
upward swing of a modest boom and the Populist movement and
the bank guaranty agitation went out together."
Again in II Encyclopaedia Social Sciences ( MacMillan Co., New

York, 1930) Mr. Robb epitomizes the general situation as follows:
"The guaranty system of protection was offered as a concrete

plan during the epidemic of bank failures following the panic of
1893. At that time other types of bank protection were poorly
developed; standards of banking supervision were rather low, and
in a number of states banks were not required to maintain reserves.
Deposit guaranty became one of the objectives of the Populist
party and in the west central states serious attempts were made
to enact guaranty laws. With the return of prosperity the idea
was forgotten, but it was brought forward once more during the
panic of 1907, when the proposal became so popular that in the
following year it was incorporated as a plank in the platform of
the Democratic party. It was opposed, however, by many bankers;
those connected with well established banks were particularly
antagonistic, claiming that it was unfair to make their institutions
pay for the recklessness of small and new banks. Moreover,
national banks, being excluded from these state guaranty schemes
and fearing the competition of state banks, also objected.

"Oklahoma became a state three weeks after the panic of 1907
had set in and within the next month passed a bank guaranty law.
Similar laws were enacted in Kansas ( 1909 ) , Nebraska (1909 ) ,
Texas (1909 ) , South Dakota ( 1909 ) , Mississippi (1914 ) , Washington
(1917) and North Dakota ( 1917 ) . The laws, although differing
greatly in detail, were similar in general outline. In most cases
all deposits not otherwise secured were protected. A guaranty fund
totaling either a percentage or protected deposits or a stated am,t
ranging from a half million to five million dollars, was provLcQ
by assessing each bank a percentage of its average daily deposits.
Provision was usually made for raising special assessments in
emergencies. If the fund became depleted through losses interest
bearing certificates based upon its credit were provided for in
most states; these were to be liquidated in normal times by assess-
ments. A state banking board, which included the state bank
commissioner, was usually charged with collecting the fund and
administering the law. One of its most important functions was the
supervision of the closing of insolvent banks and the. payment of
depositors. When all the available assets of a bank that had failed
were exhausted, the balance due to depositors was paid out of the
guaranty fund. These guaranty systems were made compulsory
except in Kansas and Washington. In Texas the banks were given
the choice of either using the usual state mutual insurance fund or
furnishing a bond for the protection of depositors."
With this survey of the larger picture of which bank guaranty in

South Dakota forms A part, we turn to the particular situation in this
state.

The first law in South Dakota relating to the guaranty of bank
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deposits was Chapter 299, Laws of 1909, which was a scheme entirely

voluntary in nature so far as the banks were concerned. The Act was

not to be effective until such time as one hundred existing state banks

with an aggregate capital of at least one million dollars should establish

their eligibility to membership in a voluntary guaranty association, pay

their membership fees, premiums, etc., and take the necessary steps to

form and inaugurate the association. This condition was never fulfilled.

The association never came into being and the law was never availed of.

Public clamor for guaranty of bank deposits continued, however, and

in 1915 there was enacted in this state our first real law for guaranty

of bank deposits as Article III (Sections 1 to 28) of Chapter 102, Laws

1915
The guaranty fund law of 1915 became a part of the South Dakota

Revised Code of 1919 (Sections 9005 to 9031, inclusive) without any

intervening change, excepting that by Chapter 143, Laws 1917, Sections

6, 16 and 26 of the original Act, which became respectively Sections

9010, 9020 and 9029, R. C. 1919, were amended so as to bring within

the protection of the law (which in its original form was designed for

the protection of "depositors" only) both depositors and holders of

exchange in good faith.
The general scheme of the law may be summarized as follows: It

provided for the establishment of a depositors' guaranty fund commis-

sion to consist of the public examiner (later the superintendent of

banks) and three persons to be appointed by the governor to hold office

for a period of two years. The first appointments to membership on

said commission were to be made by the governor without recommenda-

tion, the only requirement being that said appointees should not be

officers or directors of any national bank. The Act provided that

vacancies and future apointments should be made from a list of twelve

qualified persons submitted to the governor in the following fashion:

Each state bank was required to select one of its directors to represent

it in the matter and it was provided that

"Such persons so selected shall constitute a state bankers

association, and such association shall select an executive council

of not less than nine nor more than fifteen members who shall,

on or before the tenth day of January in each odd-numbered year,

recommend to the governor the names of twelve persons having

the qualifications prescribed in this chapter for members of such

commission, from which to appoint members of such commission
f f

The statute required the guaranty fund commission so created to

hold at least four regular meetings each calendar year and such others

as might be deemed convenient or advisable and made it the specific

duty of such commission to pass upon the qualifications of each state

bank "for admission under the depositors' guaranty fund."

Then follows Sections 9010 and 9011 (the latter having been slightly,

but not materially, changed in phraseology by amendment by virtue of

Chapter 122, Law's 1919), which sections (as thus amended.) are:

"For the purpose of providing a depositors' guaranty fund

for the protection of depositors in banks and holders of exchange,

every bank engaged in the business of banking under the laws of

this state shall be subject to assessment, to be levied, kept, collected

and applied as provided in this article."

"On the first day of January of each year every bank engaged

in the business of banking in this state shall make and file with

the depositors' guaranty fund commission a statement in writing,
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verified by oath of its president, vice president or cashier, showing
its average daily deposits for the preceding twelve months, and on
the first day of the month next succeeding the day fixed for the
making and filing of such statement the depositors' guaranty fund
commission shall levy assessments against the assets of each of
said banks as follows: On the first day of February of each and
every year one-fourth of one per cent of the average daily deposits
as shown by these statements required to be made and filed on the
first day of January of each year until the total amount of money
in the guaranty fund reaches one and one-half per cent of the
average daily deposits. Due and legal notice of such assessment
shall be deemed to have been given when such notice as shall be
prepared by the secretary of the commission has been placed in an
envelope, securely sealed, postage prepaid, directed to each of such
banks and deposited in the United States mail.

"Provided, that when the Depositors' Guaranty Fund reaches
the total sum of one and one-half per cent of the average daily
deposits, said assessment against the •assets of said banks shall
cease until such time as the Guaranty Fund is depleted below one
per cent of the average daily deposits, when the necessary assess-
ments may again be levied at one-fourth of one per cent per annum
until said fund again reaches one and one-half per cent of the
average daily deposits."
The Act provided how payments were to be made and computed

for new state banks which might thereafter commence business, and
stated the extent of the guaranty by Section 9013, R. C. 1919, as
follows:

"No bank which has fully complied with all the provisions
of this chapter shall be required to give any further security or
bond for the purpose of being a depositary for any public funds,
but public funds shall be secured in the same manner as private
funds are secured; all deposits not otherwise secured shall be
secured by the guaranty provided for in this article but such guar-
anty shall not apply to a bank's obligations as indorser upon bills
rediscounted, nor to bills payable, nor to money borrowed from its
correspondents or others, and each guaranteed bank shall cei 65'
under oath to the depositors' guaranty fund commission, at the
date of each January statement, the amount of money it has on
deposit not eligible to guaranty under the provisions of this article,
and in assessing such bank such amount shall be deducted from its
total deposits."

The law limited the rate of interest which banks might pay on
deposits to five per cent per annum except that the guaranty fund com-
mission might specifically authorize a rate not to exceed five and one-
half per cent. The assessments made upon the various banks, as here-
inbefore stated, were not to be remitted to the guaranty fund commission
but were to be segregated in the individual banks assessed pursuant to
Section 9017, readin.g as follows:

"Whenever any bank shall receive notice of any assessment
under this article, it shall set apart, keep and maintain the amount
so levied against it, which amount shall constitute a Depositors'
Guaranty Fund, payable to the depositors' guaranty fund commis-
sion on demand, for the uses and purposes provided for in this
article."

And it was provided that a bank which failed to comply with that
requirement should be subject to a penalty and liable to closing and
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liquidation, and further provided that in case of the suspension or in-

solvency of any bank, the amount of money so standing to the credit

of the depositors' guaranty fund on its books should be a first lien on

all its assets,
. . . except funds deposited in such institution by the

superintendent of banks and belonging to the estate of any insolvent

institution, which shall have preference over all other claims."

The manner and method of payment from the guaranty fund to

persons who might become entitled to such payment, and the right of

subrogation to arise therefrom was covered by Secs. 9020 and 9021,

reading as follows:

"When any bank doing business under the provisions of this

chapter suspends or becomes insolvent, the superintendent of banks

shall forthwith proceed to determine the amount necessary to pay the

unsecured depositors and holders of exchange in good faith, in

full, and cause the same to be certified to the depositors' guaranty

fund commission, which shall thereupon draw against the depositors'

guaranty fund on deposit in the several banks in the amount thus

certified, and the treasurer of such commission shall immediately

transmit the amount to the superintendent of banks, to be applied

in payment of the deposits and outstanding exchange due such de-

positors and holders of exchange in good faith; provided, that if

there should not be sufficient funds in the depositors' guaranty fund

to pay such claims, such commission shall issue a certificate of in-

debtedness, negotiable in form, against the depositors' guaranty fund

and in favor of such bank, drawing interest at the rate of five per

cent per annum, which certificate of indebtedness shall become due

and payable on the first day of March next succeeding the date of

issue thereof, and shall be paid out of the first money accruing to

the depositors' guaranty fund. Such drafts against the depositors'

guaranty fund shall be prorated, as nearly as may be, among the

several solvent banks wherein such fund is kept and maintained, in

accordance with the amounts thereof held by such banks respectively."

"To the extent of the amount paid from the depositors'

guaranty fund pursuant to the preceding section, the depositors'

guaranty fund commission shall be subrogated to all the rights of

the depositors thus paid in the assets of such bank, for the use and

benefit of such guaranty fund, and such rights shall be enforced by

the superintendent of banks accordingly; and all amounts so derived

from such assets shall be deposited by such commission in the

solvent banks, subject to the provisions of this article, in proportion

to the assessments levied against each such bank."

The Act specifically and affirmatively required every bank to ad-

vertise to the public its admission under the guaranty fund by the

language of Sec. 9024, reading as follows:

"Immediately after being passed upon favorably by the depos-

itors' guaranty fund commission, the secretary shall notify each and

every bank so admitted, by mailing a certificate to such bank show-

ing such admission, the same to be signed by the chairman and

attested by the secretary of the commission and bear the seal of

the superintendent of banks. Such certificate shall be carefully

preserved by the bank receiving the same, by being framed or other-

wise properly protected, and shall at all times be displayed in a

conspicuous position in the lobby of the bank."

It also provided for admission under the fund of national banks

which might reorganize as state banks, and provided by Sec. 9030 for
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the situation that might arise if any bank which had paid any assessment
or assessments into the depositors' guaranty fund should liquidate or
should desire to organize as a national bank and withdraw from the
guaranty fund.

In addition to Chap. 122 Laws 1919 amending Sec. 9011 R. C. 1919,
as previously stated, Chap. 119 Laws 1919 amended Sec. 9005 to increase
the per diem of the commissioners from five dollars to seven and one-
half dollars, and Chap. 123 Laws 1919 amended Sec. 9016 making a
slight change with reference to the Adjustment of payments to be made by
new banks which might be opened and come under the fund. Chapter
32 Laws Special Session 1920 amended Sec. 9014 so as to permit the
commission in certain special cases to authorize the payment of a maxi-
mum rate of interest on deposits up to six per cent instead of five and
one-half as previously, the permissible maximum in the •absence of
special permission being retained at five per cent.

Section 9020, R. C. 1919 (Section 16 of the original Act) hereinbef ore
set out, was the section providing for payments from the guaranty fund
to depositors and holders of exchange in insolvent hanks. It will be
observed that the provision was for cash payments to such depositors by
drawing on the amounts in the guaranty fund (i.e. amounts standing
to the credit of the guaranty fund in the various assessed banks), and
In the event there was not sufficient in the guaranty fund to permit this
cash payment, a certificate of indebtedness, negotiable in form, drawing
interest at the rate of five per cent, should be issued in favor of the
insolvent bank becoming due and payable on the first day of March
after its issue and to be paid out of the first money accruing to the de-
positors' guaranty fund. There was no provision for negotiating such
certificAte of indebtedness so as to raise money thereon, and no provision
for issuing certificates of indebtedness direct to the depositors. By
Chap. 134 Laws 1921, Sec. 9020 was amended so as to provide that, in
the absence of sufficient cash in the guaranty fund to pay depositors,
the certificate of indebtedness to be issued to the insolvent bank might
draw interest at a rate not to exceed seven per cent (instead of five as
previously) and might be negotiated at not less than face value by the
superintendent of banks and the proceeds used for paying the depositors
of the insolvent bank. This amending Act also introduced into the law
for the first time a provision that in the absence of cash in the guaranty
fund, instead of issuing and negotiating one certificate of indebtedness to
the insolvent bank and paying depositors out of the proceeds, certificates
of indebtedness might be issued directly to the individual depositors for
the amounts of their approved claims against the fund drawing interest
at five per cent. The material language of the amending Act was as
follows:

". . . provided, that if there should not be sufficient funds in
the Depositors' Guaranty Fund to pay such claims, such Commission
shall issue a certificate of indebtedness, negotiable in form, against
the Depositors' Guaranty Fund, and in favor of such bank, drawing
Interest at the rate of not to exceed seven per cent per annum, which
certificate of indebtedness shall become due and payable on the
first day of March next succ,eding the date of issue thereof and
shall be paid out of the first money accruing to. the Depositors'
Guaranty Fund. Such certificates of indebtedness may be sold or
assigned at not less than their face value by the Superintendent of
Banks and the proceeds used by him for the purpose of paying the
deposits of such bank which are legitimate claims against the De-
positors' Guaranty Fund. Such certificates may, however, in the
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discretion of the Guaranty Fund Commission, be issued payable to-

the depositors of such bank for the amounts of their approved

claims, drawing interest at a rate of five per cent per ann
um."

No further changes were made in the law until the legislative

session opening in January 1925. We may therefore profitably at this

point devote some attention to the history of the operation of the law

during the period from its .nception in 1915 to 1925, and to th
e general

banking situation in this state during that same period. All relevant

figures here, as well as elsewhere in this opinion, unless
 otherwise stated,

are taken, either from the uncontroverted allegations of plea
dings in the

pending proceeding or from the published biennial reports
 of the Super-

intendent of Banks of the state of South Dakota, and the published

annual reports of the United States Comptroller of the
 Currency. When

figures are given relating to deposits the items embraced therein are

(1) all time deposits, (2) all demand deposits, (3) all amounts due

banks, and (4) all certified checks and cashier's checks outstanding.

Figures, unless otherwise stated, are given as of Ju
ne of the respective

years. In June 1915 there Were in operation in this state under the

state laws 531 banks with aggregate deposit
s (to the nearest thousand)

amounting to $57,557,000. From 1915 to 1919, after an appreciable

falling off the first year, the number of banks in operation under the

state law steadily increased and throughout t
he period the deposits in

said banks steadily increased as shown by
 the following table:

STATE BANKS AND DEPOSITS IN SOUTH DAKOTA

Year No. of Banks Total Deposits

1915  531 $ 57,557,000

1916  498  72,066,000

1917  506  97,980,000

1918  517  123,801,000.

1919  529  172,016,000

This was an era of general prosperity, good prices, and rising values

throughout the state, and it is to be noted that during the same period

the number of national banks in operation in this state and the deposit
s

.erein steadily increased in very similar proportions as shown by the

following table:

NATIONAL BANKS AND DEPOSITS IN SOUTH DAKOTA

Year No. of Banks Total Deposits

1915  111 $ 42,519,000,

1916  124  52,804,000

1917  126  63,971,000

1918  125  73,145,000

1919  126  95,366,000

During the year 1916 one state bank failed. Its deposit liability

amounted only to $26,458. That amount was on hand in the guaranty

fund and was promptly paid to depositors of the failed ba
nk and with

equal ,promptness was shortly thereafter repaid to the guaranty f
und by

liquidation of assets of the failed bank.

There were no failures in 1917 or 1918, nor up to June of 1919.

The peak of deposits was practically attained by June of 1919.

though the number of banks in both systems continued to increase. Lour-

ing the next twelve month period to June 1920 the number of state bank
s

increased from 529 to 557, but the deposit increase was slight, from

$172,015,000. to $173,500,000. In the national system during the same

period the number of banks increased from 126 to 136, but there was a
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decrease in deposits from $95,366,000. to $90,385,000. During this
period one state bank failed on November 12, 1919. The am mint nee.
sary to pay its depositors was on hand in the guaranty fund and the p ty-
ments were promptly made in the aggregate amount of $128,025. The
period from June 1920 to June 1921 was marked by a further increase
in the number of state banks from 557 to 566, a slight d -crea-e the
number of national banks from 136 to 134. and a decrease in the
deposits of both state and national banks, the deposit of state banks
falling from $173,500,000. to $136,366,000. and those of national banks
from $90,385,000. to $68,671,000. One bank failed during this period on
July 7, 1920. The amount necessary to pay its depositors was $495,755,
which was on hand in the guaranty fund and promptly paid. From June
1921 to June 1922 there was a decrease in the number of banks, the
national banks decreasing from 134 to 133, and the state banks from
566 to 562, but a slight increase of deposits in both systems, national
bank deposits increasing from $68,671,000. to $72,048,000. and state bank
deposits increasing from $136,366,000. to $146,316,000. During this
year, however, and in spite of the increase of total deposits, there was
an appreciable increase in the number of bank failures, of which there
were seven in the period, the first being on October 26, 1921, and the
seventh on June 27, 1922. The 'aggregate amount necessary to pay the
depositors of these seven failed banks was $1,546,519, which was avail-
able in the fund and was paid to depositors. The ensuing year from
June 1922 to June 1923 was likewise marked by a slight decrease in
the number of banks and a slight increase on deposits, the national banks
decreasing from 133 to 131, and the state banks from 562 to 556.
National bank deposits, however, increased from $72,480.000. to $76,-
236,000, and state bank deposits from $146,316,000 to $157,269,000.
This year again was marked by more bank failures, nine in number. As
to the first six of these nine failures occurrin.g between July 31, 1922,
and March 16, 1923, there was money enough in the guaranty fund to
pay their depositors, the aggregate amount required for that purpose
being $819,991. As to the remaining three banks which failed during
the period, the guaranty fund being exhausted, certificates of indebt, -
ness against said fund were issued direct to the depositors of th:;:r
banks.

The period ending in June 1923 marks the point when the guaranty
fund ceased to be able to pay cash to depositors of banks which failed,
and the following facts concerning the fund and the operation of the
law at this particular stage are important and worthy of notice for
purposes of comparison with the situation as it later developed: On
June 30, 1923, the guaranty fund law had been in operation for eight
years. It had collected payments from approximately thirty-five newly
formed banks and had levied assessments against bank deposits at a time
when the volume of such deposits was greater than has ever been the
case in this state, either before or since During these eight years of
operation of the fund nineteen banks failed, being none in the first year,
one in the second year, none in the third year, none in the fourth year,
one in the fifth year, one in the sixth year, seven in the seventh year,
and nine in the eighth year. The accumulations of the guaranty fund
over this period of eight years were sufficient to take care of the de-
positors of the first sixteen of those banks which failed in the aggregate
amount of $3,016,750. Of these sixteen failures, only three occurred
during the first six years of the operation of the fund. As to the last
three of the nineteen failures which ccurred during the first eight years
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of the operation of the law, there was no money in

 the fund to pay

depositors and certificates of indebtedness were is
sued to them.

During the following year from June 1923 to 
June 1924 national

banks decreased in number from 131 to 116. Their deposits decreased

from $76,236,000 to $66,189,000. At the same time the number of

state banks decreased from 556 to 437 and their 
deposits decreased from

$157,269,000 to $111,523,000. Also 116 state banks failed, being in

this one year approximately six times the number of
 failures that had

occurred during the entire eight year period of the previous operation

of the fund. Thereby a guaranty fund law, which had demonstra
ted its

inability to accumulate in eight years of successful operation in good

times, with large volumes of deposits and increasi
ng number of banks,

sufficient cash to take care of the depositors in mor
e than sixteen out of

nineteen banks failing in such eight year period, was fac
ed in the twelve

month period thereafter with 116 additional
 failures. Adding the three

failures in the first eight year period where the fund had been
 unable

to pay cash to the depositors, there were now 119 banks which had

failed to whose depositors the fund was unable
 to pay cash and to whom

certificates of indebtedness were issued or issuable.

During the next twelve month period from June 19
24 to June 1925

there was a decrease in the number of banks in the 
state system from

437 to 415, and in the national system from 116 to 111
, but there was

in both systems a slight increase of deposits, in the st
ate system from

$111,523,000 to $116,485,000, and in the national sys
tem from $66,189,-

000 to $73,017,000. During this period also there were additional failures

of state banks to the total of twenty-five, whereby th
e number of failed

banks to whose depositors the guaranty fund was unable to 
make pay-

ment was increased to 144, and to those depositors certificates
 of indebt-

edness against the fund were likewise issued or issuable.

The foregoing indicates the situation that was presented for the

consideration of the legislature when they met in 1
925. The legislature

thereupon passed Chap. 99 Laws 1925, which specifically repealed the

guaranty fund provisions of the Code of 1919, create
d a body to be known

as the "Depositors' Advisory Commission" and transferred to such de-

positors' advisory commission the fund previously known
 as the depositors'

guaranty fund with a mandate to "keep said fund intact for
 the purposes

herein set forth." The Act provided that all banks operating under

state law should pay an assessment of one-fourth of one per cent of

average daily deposits for the previous year in February
 1925 and April

1926, which should go into the fund previously known as t
he depositors'

guaranty fund, which was by this Act transferred to the c
ustody of the

Depositors' Advisory Commission. As to the distribution of the fund,

Chap. 99, by Sec. 10 thereof, provided as follows:

"When in the judgment of the members of the De
positors Ad-

visory Commission, the greater part of the assets of failed state

banks have been collected, they shall cause to be distributed the

fund herein created, to the depositors of failed state banks, whose

claims remain unpaid, in proportion to the amount of
 their original

claim; provided that no part of such funds shall be di
stributed to

depositors of banks failing after January 1st, 1926.
"

Before the effective date of Chap. 99 Laws 1925 
the referendum was

invoked by proper petition and the law was rejected a
t the next general

election, and hence never became operative.

At the same time the legislature passed Chapter 100, Laws 1925,

which did not purport to affect any portion of the previously existing

guaranty fund law, excepting only the matter of distribution of funds
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and payment of certificates of indebtedness. This chapter provided thatall outstanding and unpaid certificates of indebtedness against the guar-anty fund issued pursuant to Section 9020, R. C. 1919, and the amend-ment embraced in Chapter 134, Laws 1921, and such certificates assubsequently should be issued thereunder, should be paid in the follow-ing manner:
First, the superintendent of banks was directed to pay upon theprincipal of such certificates and endorse thereon upon their delivery tohim for that purpose the amount of each dividend paid to the respectivecertificate holders out of the liquidation of assets of the banks in con-nection with the insolvency of which the respective certificates wereissued.

Second, at its regular meeting in April each year the guarantyfund commission was directed to ascertain the number and unpaidprincipal amounts of certificates of indebtedness outstanding on thesecond Tuesday of April, •and the amount of money available in thedepositors' guaranty fund on said date, and thereupon to draw on thevarious banks, wherein said guaranty fund money was on deposit, forat least ninety per cent thereof, and transmit the same to the super-intendent of banks who should prorate and apply it in payment of theunpaid principal amounts of outstanding certificates and endorse thepayments upon such certificates.
Third, after the principal amounts of all outstanding certificateshad thus been paid, either by endorsement of proceeds of liquidationor endorsement of pro rata cash payments, payments should be madeon the interest due on said certificates in the same manner. Anemergency clause attached to this law was held invalid by this court(State ex rel Driscoll v. Smith, 49 S. D. 106, 206 N. W. 233) andconsequently the effective date of the law was July, 1925.
As a result of the referending and defeat of Chapter 99, Laws1925, the guaranty law as previously existing continued in full forceand effect, save only insofar as the method of making payment uponoutstanding certificates may have been validly modified by the pro-visions of Chapter 100, Laws 1925, a matter which will be hereinafterdiscussed. .

For two years more the situation continued as before with banksfailing and a constant decrease in the amount of deposits and numberof banks. In the two-year period from June, 1925, to June, 1927, thenumber of state banks decreased from 415 to 319, and the depositstherein from $116,485,000 to $73,895,000. The number of nationalbanks decreased from 111 to 98, and the deposits therein from$73,017,000 to $60,993,000. During the same time there were eighty-six failures of state banks and insufficient money in the guaranty fundto pay depositors, thereby increasing the number of failed banks whosedepositors held certificates of indebtedness against the guaranty fundfrom 144 to 230. The situation on June 30, 1927, may be summarizedas follows: During its first eight years of operation the guarantyfund had been able to accumulate and pay to the creditors of thefirst sixteen banks which failed the sum of $3,016,750. During the---
next four years, or to be exact, during the period from March 16, 1923,to June 30, 1927, 230 additional banks had failed and there were out-standing certificates of indebtedness against the guaranty fund issued
to depositors of said 230 banks at various dates of issue and variousMarch 1 maturities from 1924 to 1928 of the aggregate principal sumof $45,031,336, each of said certificates bearing interest at the rate of
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five per cent per annum from date of issue. Meantime, and during the

same period (from March 16, 1923, to June 30, 1927,) that these

interest bearing certificates had been issuing to the aggregate of over

forty-five million dollars, the fund without making any cash disburse-

ments, had been able to accumulate by assessments and from all other

sources an aggregate amount of $981,970, of which $38,481 was in

closed banks and unavailable.

This situation of June 30, 1927, was substantially the same as tha
t

which had faced the legislature of 1927 a few months earlier. Also,

prior to the legislative session of 1927, this court had held in the

case of First State Bank of Claremont v. smith, 49, S. D. 518, 207

N. W. 467, that the constitutionality of the guaranty fund law must be

determined as of the time of its enactment and that the law was not

rendered unconstitutional by any subsequent change of act
ual conditions.

This court had also held in the case of Citizens State 
Bank of Garden

City v. Smith, 50 S. D. 579, 210 N. W. 990, that a state ba
nk could

reorganize as a national bank upon payment to the guaranty fund of

its full assessment at the rate of one-fourth of one per cent per annum

upon average daily deposits for the entire period during which it

operated as a state bank, and was not required, either upon nationali-

zation or liquidation, to make any other or further provision for the

payment of any portion of the outstanding certificates of indebtedness

against the depositors' guaranty fund.

By Chapter 54, Laws 1927, the legislature undertook to revamp

the entire bank guaranty law and, in effect, to •abandon the previous

guaranty scheme and substitute a different and entirely new on
e. For

convenience we will hereafter in this opinion refer to the bank gua
ranty

law previously discussed and originating in 1915 as the old guaranty

law and the fund derived by virtue of that law as the old guaranty

fund, and we will refer to Chapter 54, Laws 1927, as the new guaranty

law and the funds thereby established as the new or individual guaranty

funds.
The machinery employed in Chapter 54, Laws 1927, was the specifi

c

repeal of a number of the sections of the old guaranty law and the

specific amendment of others. The purpose of levying assessments

under the old guaranty law was stated by Section 9010, R. C. 1919,

to be the "providing a depositors' guaranty fund for the protection of

depositors in banks and holders of exchange." By the new law Section

9010 was amended, and by such amendment the purpose of the assess-

ments provided for in the new law was stated to be the "providing

for the protection of depositors in banks and holders of exchange."

Section 9011, R. C. 1919, relating to assessments for the old guaranty

fund was also amended by the new law. The same provision for the

return by banks in January of each year showing the average daily

deposits for the preceding twelve months was retained, as was likewise

the provision for a levy on February 1 of each year of one-fourth of

one per cent of such average daily deposits for the previous year.

Under the new law, however, when an assessment was made
 the assessed

bank, instead of crediting the amount thereof upon its books to a

guaranty fund, was required forthwith to pay the amount thereof,

either in cash or approved securities, to the treasurer of the guaranty

fund commission, who was in turn required to credit the amount so

received to an individual guaranty fund for the specific bank for w
hich

it was received, and to deposit said cash or approved securities with

the treasurer of the State of South Dakota "subject to withdrawal fr
om

the state treasury only upon the order of the depositors' guaranty fu
nd
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commission." It was further provided that such assessments of one-
fourth of one per cent of average daily deposits should be continued
as to each bank until, by the proceeds thereof and accruals, there had
been built up for each assessed bank an individual guaranty fund
represented by cash or approved securities in the custody of the state
treasurer, equal in amount to the capital stock of such individual bank,
and the law provided as to each individual bank that such . . .
entire fund shall be retained to secure and indemnify the creditors of
such bank from which such guaranty fund shall be collected against
loss by the failure of the said bank. . . ." And further that in
case such individual bank should be closed as insolvent or for any other
reason should be liquidated, and its assets were insufficient to pay
its obligations in full . . . then the amount in the guaranty fund
for said bank, or so much thereof as shall be necessary, shall be with-
drawn from the state treasury upon the order of the guaranty fund
commission and applied to the payment of the creditors of said bank.
. . . " The new law also provided that upon the creation of such
individual guaranty funds for the respective banks by such assessments
". . . the amount thereof as the same accumulates from year to
year, shall become and at all times remain, the property of the stock-
holders of said bank as the individual ownership of said stock shall be
disclosed by the books of said bank, subject, however, to the uses pro-
vided by this Act." The legislative intent as indicated by the new law
is clear. No attempt whatever was thereby made to interfere in any
manner with any existing cash or other assets of the old guaranty
fund, or to deal with the question of payment of outstanding certi-
ficates of indebtedness against the old guaranty fund. But it was
very plainly intended to do away with the whole scheme of the old
guaranty fund. Assessments for the old guaranty fund were entirely
abandoned and the only statute which had previously made any pro-
vision therefor was changed by amendment to provide for assessments
for an utterly different scheme; to-wit, a series of new and individual
guaranty funds to be established by each bank for the protection of its
own depositors and holders of exchange to be represented at all times
by cash or approved securities deposited with the treasurer of the
State of South Dakota, and to be built up ultimately in each case
until equal in amount to the capital stock of the bank.

An effort was made to submit Chapter 54, Laws 1927, to the
referendum but failed because of insufficient signatures upon the peti-
tions and grossly improper manipulations of the petitions before filing
(O'Brien v. Pyle, 51 S. D. 385, 214 N. W. 623) and the law went
into effect in July, 1927. Thereafter the guaranty fund commission
followed the new law according to its terms and did not longer act upon
any portions of the old law specifically repealed or amended by the
new act. No certificates of indebtedness against the old guaranty fund
were issued to the depositors of banks which failed after July 1, 1927,
statutory authority therefor previously existing under Section 9020,
R. C. 1919, as amended by Chapter 134, Laws 1921, having been entirely
abrogated by the amendment contained in the new law. Neither were
any assessments for the old guaranty fund levied by the commission
in February, 1928, or February, 1929, or at any time after July, 1927,
the statutory authority therefor formerly found in Section 9011, R. C.
1919, having been entirely abrogated by the amendment of said section
in the new law. Assessments were levied by the commission, however,
in February, 1928, and February, 1929, against the individual banks
and the amount thereof required to be deposited in cash or in approved
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securities with the state treasurer for the establishment of individual

guaranty funds for the respective banks as required by the new law.

The total amount received into such individual guaranty funds as a

result of the first two assessments under the new law was $393,654.

Pursuant to the requirements of Chapter 99, Laws 1925, out-

standing certificates of indebtedness against the old guaranty fund

were called in and there was endorsed upon the principal thereof as

the proceeds of dividends resulting from liquidation or partial liquida-

tion of the banks in connection with the insolvency of which said certi-

ficates were respectively issued an aggregate amount of $8,665,817. No

cash payments have been made upon any of said certificates of indebted-

ness excepting in one instance. The 17th bank which failed after the

guaranty law went into effect, and the first bank to whose depositors

certificates of indebtedness against the old guaranty fund were issued,

was the Stockgrowers Bank of Ft. Pierre. August 8, 1923, the attorney

general advised the—banking department ( Opinions Attorney General

1924, p. 49) in substance, that certificates of indebtedness •against the

guaranty fund should be paid out of the first moneys available to the

fund in the order of their respective dates of issue. Pursuant to that

opinion, on July 1, 1924, the guaranty fund commission paid to holders

of certificates of indebtedness issued on account of the insolvency of

said Stockgrowers Bank of Fort Pierre fifty per cent of the face of

their certificates, the amount of the payment being $254,025. There-

after and in April, 1925, some of the holders of certificates issued on

account of insolvency of said Stockgrowers Bank instituted a proceeding

in mandamus in the circuit court of Stanley county to compel the

payment of the balance due upon their certificates out of money then

in the old guaranty fund. The writ was granted by the trial court,

but upon appeal to this court the judgment granting the writ was

reversed and this court said that the previous payment of fifty per

cent to said certificate holders was erroneous and improper and that

the amount thereof "must be considered as still being in the guar-

anty fund." State ex rel Driscoll v. Smith, 49 S. D. 106, 206 N. W.

233.
• It may here be mentioned that during the period from June,

1927, to January, 1931, there have been additional failures of banks

operating under the state law to the number of seventy-three. No

certificates of indebtedness against the old guaranty fund were issued

to the depositors of any of these seventy-three failed banks. The

average daily deposits of banks subject to assessment for any guaranty

fund purposes at the last available return period (January 1, 1930,)

were $74,496,199. Complete figures showing average daily deposits

for the year 1930 upon which any assessment made in February, 1931,

must be based are not yet available, but they will doubtless be less

than the returns made in January, 1930, for the reason ( among others)

that of the seventy-three banks which failed between June, 1927, and
January, 1931, fifty-three failed during the interval between January,
1930, and January, 1931.

As of October 31, 1929, the total amount standing to the credit

of the old guaranty fund not distributed or applied was $1,036,842.

Of this amount at that time there was in open banks $834,482 and in

closed banks but available $152,943, making the total amount avail-

able for distribution $987,425. There was in closed banks and not
available for distribution a balance of $49,417.

The present proceeding was instituted as an original proceeding
for a writ of mandamus in this court by the filing in November, 1929,
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of two petitions, wherein the superintendent of banks, the members of

the guaranty fund commission and the state treasurer are named as

defendants. The relators, in what may be denominated the main or

principal petition, are the attorney general, the County of Beadle and

two named individuals in their own behalf "and in behalf of all other

persons and corporations similarly situated, who are willing to join

herein as additional parties and bear their share of the expense of

bringing and maintaining this proceeding." Prior to the filing of this

petition it was joined in by some eight hundred additional relators or

petitioners whose names are set forth in a list, exhibit A, attached to

the petition, and each of whom is alleged to hold a certificate of

indebtedness against the old guaranty fund payable either March 1,

1924, 1925, 1926 or 1927, one or more of the petitioners representing
each of said classes of certificates. Attached to and filed with said
main petition was an ancillary or supplementary petition wherein the
same defendants are named, and likewise, the same petitioners, but
the instrument is denominated "Petition of Attorney General." It states
that "Your petitioner commences this proceeding in behalf of the State
of South Dakota for the purpose of the protection of certain sovereign

rights and prerogatives of said state and for the purpose of saving and
recovering certain funds due and owing to said state." This petition
further states that it is in conjunction with the main or principal peti-
tion, and refers thereto for statements of fact and alleges a public
interest by setting forth that large numbers of certificates of indebted-
ness against the guaranty fund are held by school districts, townships,
towns, counties and other public corporations, and by the state treasurer
for public moneys, and by the rural credit board, etc. The petitions
set forth a great number of facts in considerable detail, including
practically all of the facts hereinbefore stated in substance, and other
facts relating in detail to the claims of various petitioners, including a
statement, as to each certificate of indebtedness represented by the
petition, that the deposit as a result of which such certificate issued, was
made in reliance upon the depositors' guaranty fund law. The prayers
for relief are not identical in the two petitions, but all of the petitioners
joined in a motion for an order to show cause, and the prayer of that
motion may fairly be taken as a statement of the relief to which peti-
tioners deem themselves entitled. It was as follows:

"First: That the court take original jurisdiction of this pro-
ceeding.

"Second: That the court make and issue an order directing
the defendants who constitute the said Depositors' Guaranty Fund
Commission, and the defendant, A. J. Moodie, as Treasurer of the
State of South Dakota, at a time and place designated therein, to
appear and show cause, if any there be, why a peremptory writ of
mandamus should not issue from this court, commanding and di-
recting them as such officers to do and perform the following
official and ministerial acts:

"1. Pay to the holders of certificates of indebtedness issued
by said Depositors' Guaranty Fund Commission, payable March 1,
1924, pro rata, the money now in and belonging to said Depositors'
Guaranty Fund, in the custody of and under the control of said
commission, or of the Treasurer of the State of South Dakota, and
derived from assessments levied against the assets of member
banks, in each of the years 1916 to 1929, both inclusive, and all
additional moneys received into said fund in said years upon the
adjustment of the credit of new member banks, and from national
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banks reorganizing and becoming member state banks and from

the assets of insolvent member banks under said commission's

statutory right of subrogation, and money collected as interest on

its deposits in banks, and from miscellaneous sources.

"2. Continue to levy assessments against the assets of all

member banks, each year, sums not exceeding in any one year, a

total equal to 1 /2 per cent of the average total daily deposits of

all the member banks during the preceding year and to collect said

assessments into said Depositors' Guaranty Fund and apply the

same promptly, as collected to the payment of the indebtedness

due upon the outstanding certificates of indebtedness, and for no

other purpose in the following order of payment: First. Upon

certificates payable March 1, 1924. Second. Upon certificates pay-

able March 1, 1925. Third. Upon certificates payable March 1,

1926. Fourth. Upon certificates payable March 1, 1927. Fifth.

Upon certificates payable March 1, 1928.

"3. Continue making and collecting such yearly assessments

and applying the same to the payment of said indebtedness until

the same shall be fully paid. And said petitioners by their counsel

aforesaid, further move the court by its order to require said

defendants at the time and place therein appointed, to show cause,

if any there be, why they should not, in the meantime, and until

the entire outstanding indebtedness of said Depositors' Guaranty

Fund, on its certificates, has been fully paid, be enjoined and

restrained by an order of this court, from levying assessments

against the assets of member banks for any other purposes than

those hereinbefore set forth, and from otherwise diverting the

aforesaid assets and assessments to any other and different purpose

until the entire outstanding and unpaid indebtedness upon said

certificates has been fully paid."

To these petitions the defendants answered admitting many of the

fact allegations of the petition and also setting up numerous additional

facts, and claiming in substance that the law of 1927 was in all respects

constitutional and valid and that levies thereunder for the new individual

guaranty funds had been and were being properly and lawfully made,

and that there was no longer any authority of law whereby defendants

could make any levies for the benefit of the old guaranty fund, and

setting up in detail the existing situation as to the old guaranty fund,

the existence of contingent and undetermined claims against it, and

various reasons why distribution of money therein had not been made,

which matter will be more fully hereinafter considered.

To this answer petitioners demurred.

The Bank of Gann Valley, in behalf of itself and other banks

similarly situated was permitted to intervene, maintaining the validity

and constitutionality of the 1927 law and objecting particularly to the

claim of petitioners to have further assessments levied for the benefit

of the old guaranty fund and to Apply the proceeds of assessments

already levied under the new law for the individual guaranty funds to

the payment of petitioners' certificates of indebtedness against the old

guaranty fund. To this petition in intervention the original petitioners

likewise demurred, and upon the issues so joined by these pleadings,

the matter was submitted to this court upon printed briefs and after

two days of oral argument in March, 1930.

It is apparent that there are no serious fact issues between the

parties. All pertinent figures are either correctly stated in the plead-
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ings and admitted, or may be arrived at by computation and calculation
from undisputed official records and accounts. The essence of the
relief demanded by the petitioners is: First, that levies for the indi-
viuual guaranty funds under the new law be enjoined by this court.
Second, that levies under the old law for the old guaranty fund be
continued and that the attempt to repeal the law authorizing the same
be held unconstitutional. Third, that this court determine how and
to whom money now on hand in the old guaranty fund should be dis-
tributed and order distribution thereof accordingly, and in this connec-
tion petitioners further ask that assessments levied under the new law
in February, 1928, and February, 1929, be treated as being in the
old guaranty fund and distribution thereof to petitioners be ordered,
and also maintain that in distribution of the money now in the old
guaranty fund and money which may hereafter accrue thereto the
principal to be adopted and which should govern is that certificates of
indebtedness against such fund due March 1, 1924, be first paid, next
certificates of indebtedness due March 1, 1925, and so on, prorating
in each case among all certificates due on the respective dates.

As to the first claim of petitioners, it is the contention of defendants
and intervenors that levies for the new individual guaranty funds have
been and are being lawfully made under the new law and should be
continued. As to the second point, it is the contention of defendants
and intervenors that no authority of law exists, or has existed since
July, 1927, for assessments for the benefit of the old guaranty fund,
and that the law of 1927 repealing previously existing law Authorizing
such assessments was a valid and constitutional legislative enactment.
As to the third point, intervenors have no interest but the position of
the defendants seems to be that they have been unable to determine
what to do with money now in the old guaranty fund or how to
dispose of it, and would welcome any authorative determination of
that question, but their present theory as to what ought to be done
with it differs considerably from the theory (or theories) of peti-
tioners.

We will consider these propositions in inverse order.
We come first to the question of enjoining the continuance of

assessments for the individual guaranty funds under the new law. Very
clearly that is a matter as to which petitioners have entirely failed to
establish any case for injunctional relief under their own peadings.
Petitioners are entitled to litigate the question of whether assessments
for the old guaranty fund could be cut off, but they have made no
showing that their interests are in any manner affected by a law providing
for a different assessment for different purposes, and they have made
no showing wherefrom it could even be inferred that an assessment
of one-fourth of one per cent of the average daily deposits for the
establishing of individual guaranty funds would in any manner inter-
fere with or prevent the continuance of a levy of one-fourth of one
per cent for the old guaranty fund (in which fund only petitioners are
Interested) if under existing law said levy for the old guaranty fund
ought or is required to be continued. This phase of the case requires
no further consideration.

We turn next to the contention of the petitioners that levies must
be continued for the benefit of the old guaranty fund under the terms
of the law as it existed prior to the 1927 Act. The substance of their
contention variously phrased is this: First, that petitioners became
depositors in state banks in reliance upon the provisions of the existing
old guaranty law, which said, among other things, that a guaranty fund
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should be created for the protection of all depositors in state banks
and that assessments should be made upon all state banks for the pur-
poses of said guaranty fund. Second, that while said law was in
effect the banks wherein petitioners were depositors became insolvent,
whereby (there being then no money on hand in the old guaranty fund)
petitioners became creditors of said guaranty fund to the extent of the
various certificates of indebtedness against the same as issued to the
various petitioners. Third, that as a result of these facts, petitioners
acquired some sort of vested and absolute right (as to the exact nature
and origin of which counsel for petitioners are not in entire agree-
ment) with which the legislature of this state cannot interfere by
repealing, at any time prior to the full and complete payment of
petitioners' certificates of indebtedness, the law existent at the time
said certificates of indebtedness was issued requiring levies upon all
state banks for the purposes of the guaranty fund which is indebted
to petitioners.

It will be noted that in asking to have assessments for the old
guaranty fund continued, the prayer of petitioners was that such assess-
ments be continued and made in an amount "not exceeding in any one
year, •a total equal to one and one-half per cent of the average total
daily deposits of all member banks during the preceding year." In
this connection it should be stated that the chief counsel for petitioners
maintains the position that, under the assessment provision of the old
guaranty law (Section 9011, R. C. 1919, as amended by Chapter 122,
Laws 1919), while each assessment for the benefit of the old guaranty
fund was limited to one-fourth of one per cent, yet there was no limit
as to the number of assessments that could be made in any one year
until one and one-half per cent of the average daily deposits was
reached. In other words, it is his contention that, under the old
guaranty fund law, if there was no money in the guaranty fund and
outstanding claims against it, six assessments of one-fourth of one per
cent each could be levied in each year until such time as all claims
against the guaranty fund were paid and presumably until the fund
was again built up to an amount equal to one per cent of the total
average daily deposits for any preceding year. In this contention his
associate counsel (including the attorney general) do not, as we under-
stand their position, concur. They admit that the maximum assess-
ment which could be made under the old guaranty law for the benefit
of the guaranty fund in any one year was one-fourth of one per cent
of the daily deposits of banks liable to assessment for. the preceding
year. That the permissible maximum of assessment in any one year
under the old law was one-fourth of one per cent seems to us correct,
and that construction of the old law (freely conceded by all connected
with this case excepting the chief counsel for petitioners) will be
assumed in all further discussion.

It is clear that the legislature in 1927 intended to, and did,
repeal the old guaranty law. The real question on this phase of the
case is as to the power of the legislature so to do at a time when
there were outstanding claims against the guaranty fund. The determin-
ation of whether or not the guaranty fund law could be thus repealed
may be aided by a consideration of its nature. The enactment of the
law was an exercise of the police power of the sovereign state. It has
been so recognized by this court in First State Bank of Claremont v.
Smith, 49 S. D. 518, 207 N. W. 467. That a statute of such nature
is essentially and necessarily an exercise of the police power has been
clearly pointed out by the Supreme Court of the United States with
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reference to the Oklahoma bank guaranty law, Noble State Bank v.

Haskell, 219 U. S. 104, 55 L. Ed. 112. See also State ex rel Sorlie

v. First Nat. Bank, 57 N. D. 574; Albie St. Bank v. Weaver — Neb. —,
227 N. W. 922. The law has been several times before this court

with reference to various phases and divers analogies have been drawn

and illustrations given by court and counsel. It has been said that

the fund "is in the nature of a permanent fund to protect depositors."

Mee v. Hirning, 45 S. D. 582, 189 N. W. 675. It has been likened

to "an insurance fund to protect depositors." First National Bank v.
Hirning, 48 S. D. 417, 204 N. W. 901. Farmers State Bank v. Smith,

50 S. D. 250, 209 N. W. 356. Whatever analogies may have been

drawn or whatever language may have been used in illustration, it is

clear upon our decisions that money in the guaranty fund is not money
of the State of South Dakota; that •the law contemplated that all
banks operating under the state law should contribute to the guaranty
fund, and that the ultimate purpose of the fund should be to pay the
depositors of any contributing bank which failed or became insolvent
and whose assets were insufficient for that purpose. It is entirely
apparent that the law contemplated that, under its terms and pro-
visions, money of X bank contributed by assessment to the guaranty
fund might be taken and used upon the insolvency of Y bank to pay
depositors of Y bank, who might be entire strangers to X bank, and
between whom and X bank there had never been any dealings or
business relations whatsoever. That the law so resulted in operation
is obvious. The depositors' guaranty fund paid to the depositors of

the first sixteen banks which failed an aggregate of $3,016,750. The
total contribution of all of those sixteen failed banks to the guaranty
fund during the entire period of its existence prior to their failure, as

shown by the records of the guaranty fund commission, was only

$43,077. It is therefore plain that under the law there was taken
and appropriated to pay the debts of those sixteen banks, the money

of separate and distinct corporations, entirely unconnected with the

failed banks, to the amount of $2,973,673. It is plain that ofdinarily
it would be entirely beyond the power of the legislature to declare that
the money of John Doe should be taken and appropriated to pay the
debts of an entire stranger, Richard Roe, with whom John Doe had
no connection or dealings, and the validity of such legislation if it
were attempted, would not be in -any manner aided by the fact that
John Doe and Richard Roe happened both to be engaged in the same
line of business in the same state. Why then is such legislative •action
valid with regard to banks? The answer can lie only in the police
power, that broad and inherent power of the sovereign state, difficult,
if not impossible of definition, by virtue of which certain legislation,
not otherwise valid or constitutional, is valid in particular instances
because of •an intimate connection, existent under the social, economic
and political conditions of the time, between the subject matter of
such legislation and the public health, morals or welfare. The subject
matter of the legislation is, in the words of the cases, "affected with
a public interest."

Whether a businessman pays his debts is primarily, under present

social and economic conditions, a matter of interest only to those

directly concerned. The relation of debtor and creditor in such case

generally speaking is entered into voluntarily by free contract, not in

any manner impelled or influenced by pressure of the practical neces-

sities of the transaction of business affairs, and continues to exist as a

private and personal relationship between the parties who originally
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entered therein and no others. / The situation between a bank and its

0 creditors is entirely different. At the present time, and as a result
of the growth and development of banking and the increase in the
volume and complexity of commerce and business, the chief function
of the commercial bank is the manufacture and issuance of credit, and
that bank credit is the circulating medium of exchange by means of
which, accordin.g to the computations of different economists, from
seventy-five to ninety per cent of the business transactions of this
country are conducted and accomplished. Actual money in the sense
of legal tender currency has become, as one economist puts it, "merely
the small change of the business world." This bank credit is emitted
in two forms. First, by note issues which circulate from hand to
hand. That form of bank credit is but a small fraction of the total.
By far the greater portion of bank credit is issued in the form of a
deposit credit which circulates throughout communities in the form of
checks, drafts, etc., drawn against the deposits. This deposit credit
originates in two different ways. First, a man may deposit his own
money in a bank to the credit of his 'account, whereby the bank becomes
his debtor and he acquires an equivalent amount of useable bank credit.
Second, a man "borrows money" of the bank, by which transaction he
becomes the debtor of the bank and the bank his creditor. But instead
of taking the proceeds of his loan in money he takes it in the form
of A deposit credit, and in that phase of the dual transaction the bank
becomes the debtor and he the creditor. By such a transaction the
relation of debtor and creditor arises twice—the bank once creditor
and once debtor, and the individual likewise, and the net result is
that the individual has exchanged his personal credit for the credit
of the bank, which is a usuable, circulating medium for the transaction
of business.

The primary business of commercial banking is the properly bal-
anced building up and maintaining at all times of a vast number of
such relationships of debtor and creditor—of exchanging its own credit
either for the money or for the credit of its depositors, and the bank
deposit credit created in that fashion is today the exchange medium

lib whereby most business is transacted. It is divided and subdivided into
various amounts and passes from hand to hand and from bank to bank
through clearing house transactions, and comes into the ownership of a
vast number of people who acquire it in the ordinary course of the
transaction of business, and who could scarcely stay in business should
they refuse to receive it and who have no knowledge of, .or direct deal-
ings with, the bank whence such deposit credit originally issued. If
that bank credit thus in general circulation is not stable and is not
kept good in such fashion that the bank redeems it upon demand the
whole community is adversely affected. The credit does not continue
to be a purely personal and private affair between the bank which
issued the credit and the depositor who originally acquired it, but it
has gone forth through the entire community and into a vast number
of channels as the medium for conducting the business of the com-
munity. There is therefore a vital public interest in the maintenance
of that credit and the stabilization thereof. If the grocers of the
state do not maintain their credit and pay upon demand, comparatively
few persons are affected. If the banks of the state do not maintain
their credit and pay upon demand, all the business and economic interests
of the state are vitally and tremendously affected thereby. The existence
of this public interest is the fundamental and underlying reason which
justifies laws regulating supervising and controlling the operation of
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banks, and which justifies such enactments as the bank guaranty law,

and we know of no court which has ever attempted to justify such

statutes upon any other basis. The primary object of guaranty fund

legislation is not merely to guarantee the payment of creditors of

banks as such, and upon that basis merely such legislation could not be

validly enacted. The justification for its enactment lies entirely in

the fact that so many persons are interested in the stability of bank

credit and that such credit travels so far beyond the depositors to

whom it is originally extended and enters to such an extent into all the

affairs and transactions of a whole community that it becomes so

"affected with a public interest" that in the exercise of the police

power for the public welfare the legislature may take steps which it

deems requisite and adapted to the Maintenance and stabilization of

such credit even to the extent of in some degree taking the money of

one banker to pay the creditors of another, when there is no connection

between said bankers, excepting the fact that they are engaged in the

banking business in the same state. It is a commonplace that in the

exercise of the police power the legislature may, to a certain degree

and under certain circumstances, take property without compensation,

and impair or destroy vested or contract rights, when, but for the

police power, it could not do so. It is further true that when operating

in the field of the police power a considerable amount of discretion

is necessarily vested in the legislature. The courts will determine

whether or not the field is a proper one for the exercise of the

police power, that is, whether or not the subject matter of the legislation

is so affected with a public interest as to justify the exercise of the

police power with relation thereto. If An act of the police power operates,

as it customarily does, upon one class of citizens and not upon all

citizens, the courts will determine whether the classification is a

reasonable one, bearing in mind the particular and relating to public

health, morals or welfare which the act is intended to accomplish.

But if the classification is reasonable, and if the field is a proper one

for the exercise of the police power, what the legislature sees fit to do

in that field in the nature of police regulation is very largely in its

discretion. It might very well be argued, and it is argued by the

defendants in this case, that the same discretion in the exercise of the

police power, which in 1915 authorized the legislature to enact the old

guaranty law because the legislature deemed it to be for the public

welfare, and notwithstanding the fact that it meant taking the money

of one bank to pay the debts of another, was equally sufficient in

1927 to authorize the legislature, when it deemed the repeal of the

old guaranty law to be for the public welfare, to accomplish the repeal

notwithstanding the fact that it meant depriving the petitioners of

certain theretofore existing rights.

Beyond this, however, in our opinion, the repeal in 1927 of the

provision requiring the continuation of assessments for the old guar-

anty fund did not impair any contracts or destroy any vested rights

of petitioners within the meaning of either the state or federal con-

stitutions.

Petitioners phrase their argument both in the language of con-

tract and in the language of vested right. They take the position that

there exists some sort of a contract between the petitioners on the

one hand, and the State of South Dakota, or the existing state banks,

or both, on the other pursuant to the terms of which petitioners are

entitled to have assessments continued for the old guaranty fund.

Petitioners also formulate the same idea in the statement that they
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have a vested right to have the law providing for assessments for the
old guaranty fund continued in force and operation. Whatever the
phraseology employed, it is their contention that they are entitled to a
continuance of this law until all outstanding certificates of deposit
against the guaranty fund are fully paid according to their tenor and
effect. Upon this basis it would appear that the making of such
assessments must continue into infinity or until there are no banks in
business operating under the state law. The present assets of the
guaranty fund consist of money available for distribution in the amount
of $987,425. The guaranty fund has money not now available to the
extent of $49,416 and, as will be more fully considered hereinafter, a
subrogation claim against remaining assets of the Stockgrowers' Bank
of Fort Pierre to the extent of $254,025, which is of extremely prob-
lematical value, and a subrogation claim against the remaining assets
of eleven of the first sixteen banks which failed and whose depositors
were paid by the guaranty fund to the extent of $1,980,737, which is
also of problematical value. As against these total assets, there are
outstanding guaranty fund certificates in the hands of petitioners and
others totaling $36,365,519, after crediting all dividends paid out of
liquidation, drawin.g interest •at the rate of five per cent per annum or
$1,818,275 per year. These outstanding claims against the fund are
of course subject to further reduction by the application thereto of
dividends resulting from further liquidation of assets of the insolvent
banks out of whose insolvency the respective certificates issued. The
amount to be anticipated from such further liquidation dividends and
the time when the same may be received are, of course, very largely
speculative. Under present depressed conditions, and in view of the
fact that said banks have already been in process of liquidation for
periods varying from two and one-half to six and one-half years, and
during such time have been able to realize out of assets only the sum
of $8,665,817 for application upon depositors' claims aggregating
$45,031,336, it is reasonable to assume that receipts from that source
will not, in the near future at least, be very large. There are at the
present time 235 banks operating under the law of this state. Assum-
ing the average daily deposits of all of said banks for the year 1930
to be seventy million dollars (which is undoubtedly more than the
actual figures will show when they are available) the amount which
could be derived by a levy of one-fourth of one per cent would be
$175,000 for application upon certificates of indebtedness against the
old guaranty fund, as against an accruing annual interest load thereon
amounting at the present time to $1,818,275. We cannot, of course,
speculate on the future of state banks in South Dakota, nor can anyone
predict with •accuracy how many banks will be operating under the
laws of this state in one year, or two years, or ten years, or twenty
years, nor what their deposits will be. There is room for speculation
both ways as to how much and how rapidly liquidation of insolvent
banks may decrease claims against the guaranty fund, And as to how
much and how rapidly and in what direction average daily deposits of
state banks may change. But the present situation would not appear
to promise that the continued levy of assessments would ever be able
to pay off outstanding certificates of deposit or even appreciably to
diminish the continued augmentation thereof by accrual of interest. All
of these matters were undoubtedly for the legislature to consider in
their discretion when they repealed the old guaranty law in 1927.

Turning now to the contention of petitioners that they have an
enforceable contract for the continuation of these assessments, and
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disregarding any speculation as to what value may inhere in such

contract if it existed, we are of the opinion that there is no such

contract in any proper sense of the words.

Petitioners maintain that a contract came into existence when the

original guaranty fund law was passed, and the then existing banks

in this state, and new banks, continued to operate or commenced to

operate and obeyed the requirements of said law. There is a considerable

tendency to speak of statutory obligations in terms of contract. A duty

imposed by law may be in a certain broad sense a contract, but it is

not a contract is as ordinarily understood and defined in the law. This

court employed to some extent the language of contract in discussion

of the guaranty law in First State Bank of Claremont v. Smith, 49 S. D.

518, 207 N.. W. 467, and in Farmers State Bank v. Smith, 50 S. D.

250, 209 N. W. 358.

But in a strict sense, to say that a person or corporation who, by

virtue of being engaged in a certain business, is legally compellable to

obey certain valid laws relating to the conduct of such business, is in

all respects in precisely the same situation as though his obligations

rested upon contract and not upon valid statute, is a fiction. It is

harmless enough and convenient for conveying certain analogies so long

as it is recognized as a fiction and not pressed beyond a certain point,

but when the language of contract in relation to statutory duties is

pressed to a logical conclusion or is accepted as a verity instead of a

fiction, nothing but confusion can result. A common statement is, for

example, that the state may lawfully impose certain duties upon certain

corporations, that when a corporation of that kind is instituted it

impliedly assents to the existing law ( and such subsequent changes

therein as may validly be made) and impliedly contracts and agrees

to do what the law requires. It is just as logical, just as true, and

just as necessary to say that an individual is held to know that any

sovereign state is entitled to pass laws for the governance of its inhabi-

tants; that when he becomes an inhabitant of any state he is held to

know what its laws are; that he impliedly assents to such laws by

the act of becoming an inhabitant of the state, and thereby impliedly

promises, contracts and agrees that he will obey such laws. Therefore,

if a law of the state forbids murder, and the individual commits murder,

he has committed a breach of contract. In a certain very broad sense

this may be true in both cases and the phraseologly of contract may

be convenient for conveying the conception, which is undoubtedly true,

that in some respects and particulars a person or corporation who is

lawfully subject to the operation of a certain law is in a condition

quite similar to what he would have been had he entered into a con-

tract to do the things which the law requires. The fact is, however, that

he has not entered into any such contract and his position is not in

all respects similar to what it would have been had he so contracted.

The simple truth is that a person legally compellable to obey a valid

law is so compellable in point of fact, whether he assents to the law or

not, and whether he knows of the law or not, by sheer force of the

law itself and the sovereign power of the state to enforce its laws. To

rest this obligation upon an implied promise of the person rather than

upon the existence of law is, at least beyond a certain point, purely

fictitious, entirely unnecessary, and con fusing to clear thinking. The

statutes of this state clearly recognize the distinction between an obliga-

tion arising from contract and an obligation arising from operation of

law. Sections 721, 722, 803 and 804, R. C. 1919, read respectively as

follows:
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4r-

"An obligation is a legal duty by which a person is bound to
do or not to do a certain thing."

"An obligation arises either from:
1. The contract of the parties; or
"2. The operation of law.
"An obligation arising from operation of law may be enforced

in the manner provided by law, or by civil action or proceeding."
"A contract is an agreement to do or not to do a certain

thing."
"It is essential to the existence of a contract that there

should be:
"1. Parties capable of contracting;
"2. Their consent:
"3. A lawful object, and
"4. Sufficient cause or consideration."

It seems plain that a duty arising from operation of law is not a
contract in any such sense as is defined in Sections 803 and 804, supra,
and there is no necessity for using the language of contract concerning
it. So in the instant case the plain truth is that the duty to pay
assessments and the other duties imposed upon the banks of this state
by the guaranty fund law are no more and no less than duties imposed
by operation of law by the legislature of this state in the valid exercise
of its police power.

We turn then to the question of whether petitioners have any
vested right in a constitutional sense to have the bank guaranty law
remain unchanged. It is, of course, the general rule that citizens have
no vested right in the existing general laws of the state which can pre-
clude their amendment or repeal, and there is no implied promise on
the part of the state to protect its citizens against incidental injury
occasioned by changes in the law. Cooley on Const. Limitations cited
in graves v. Howard, 159 N. C. 594, 75 S. E. 998, Ann. Cas. 1914 C 565.

"In organized society every man holds all he possesses and
looks forward to all he hopes for, through the aid and under the
protection of the laws; but as changes of circumstances and of
public opinion, as well as other reasons affecting the public policy,
are all the while calling for changes in the laws, and as these
changes must influence more or less the value and stability of
private possessions, and strengthen or destroy well founded hopes,
and as the power to make very many of them could not be disputed
without denying the right of the political community to prosper and
advance, it is obvious that many rights, privileges and exemptions
which usually pertain to ownership under a particular state of
the law, and many reasonable expectations, cannot be regarded as
vested rights in any legal sense."

Cooley's Constitutional Limitations (8th Ed.) 11, 746.
To this general rule there are some exceptions and one of them

upon which petitioner relies in this case may be substantially stated
thus: That when a valid law imposes a duty upon a person or corpora-
tion the law cannot thereafter be repealed to the prejudice of third
persons who have in the meantime dealt with such person or corporation
on the faith of the law. This undoubtedly is true, and in this con-
nection petitioners cite such cases as United States v. Quincy, 4 Wall.
535, 18 L. Ed. 403, holding in substance that when the statute au-
thorizing a bond issue also authorizes the annual levy of a tax to meet
and discharge the bond obligation the rights of bond holders are im-
paired by a repeal of the law providing for the tax levy before the
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bonds are paid. Also Fremont Etc. Ry. v. Pennington County, 20 S. D.
270, 105 N. W. 929. wherein it is said:

"In counties having bonded indebtedness, sinking funds cannot
be dispensed with, because they were provided for and became a
part of the contract when the indebtedness was created."

Also Ettor v. City of Tacoma, 228 U. S. 148, holding in substance that
where a statute provides that a city shall pay compensation for damages
by change of grade of street and a change of grade is made while such
compensation statute is in force, subsequent repeal of the statute requiring
payment of compensation cannot discharge the obligation of the city to
pay compensation for changes which were made while the compensation
statute was in operation.

All of these cases are, of course, sound, but the difficulty is that
they have no application to the present situation. In every one of
those cases there was a law imposing a statutory obligation. While that
law was in force there were contracts or dealings between third persons
and the identical persons upon whom the legal duty was imposed. The
courts properly held that under such circumstances the legal duty
entered into and became a part of the contract or dealing and could
not thereafter be removed out of the situation by legislative action to
the prejudice of either party. In the instant case that is not the
situation: There is no such legal entity in this state as an aggregate
of all banks operating under the state law. The requirement of the
1915 law was that each individual bank pay certain assessments to a
guaranty fund. The 1927 law relieved those banks from making further
payments to a guaranty fund. The petitioners in this case never had
any dealings whatsoever in contract or otherwise, so far as this record
shows, with the banks which were discharged from further payment of
assessments by the 1927 law. Petitioners never received any promises
or agreements from those banks and never advanced to those banks any
consideration for promises or agreements. The only contracts petitioners
ever had with any banks were the contracts they made with the banks
wherein they made their deposits. The deposit contract on the part
of the bank was that the deposit would be repaid on demand and,
assuming the existing law to enter into and become a part of the con-
tract, that the bank wherein the deposit was made would contribute
annual assessments to the guaranty fund for the conjoint benefit of its
own depositors and all other depositors in all other banks operating
under the state law. It may very well be that the legislature could
not by change of the law excuse the only banks with which petitioners
dealt from continuing to contribute to a guaranty fund if petitioners
would be thereby prejudiced, but that is purely an academic question,
for those banks have failed and all their assets have become, in sub-
stance, the property of their creditors. The fallacy in petitioners'
reasoning lies, we tkink, in the assumption that when each petitioner
made a deposit contract with the bank wherein he made his deposit,
he at the same time, in some vague or mystical fashion, also made a
contract with every other bank operating under the state law. This, we
tnink, was not the case.

We are cited to no decisions of other courts holding a guaranty
fund law to be irrepealable during the existence of outstanding claims
against the fund. There were, we think, no vested rights arising out

of the operation of the guaranty fund law, excepting this: when money
or other thing of value arising from assessment or otherwise actually
and lawfully came into the guaranty fund at a time when valid demands
against the fund were outstanding the holders of such valid demands
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•
against the fund thereby acquired a vested right in and to such money

or other thing of value, or so much thereof as might be necessary to

meet their demands, and that was a right of such nature as not to be

subject to judicial or legislative impairment. The holders of certificates

against the old guaranty fund are entitled to whatever is in the guaranty

fund or may hereafter come into it, and of that right they cannot be

deprived by legislative Action, nor has any such attempt been made

by the legislature.
The inescapable facts in this case render necessary the conclusion

that the guaranty fund scheme proved in actual operation, under the

conditions which it was required to meet, and for whatever reasons,

entirely unable to accomplish what was hoped for it. Whatever assets

remain in the insolvent banks wherein their deposits were made properly

applicable to that purpose will, of course, be received by the petitioners,

but we can see no reasonable expectation of their receiving anything

from the guaranty fund beyond what is now therein. The facts are

harsh but undoubtedly the quicker they •are faced and realized by all

concerned and false and specious hopes abandoned the better the situa-

tion will be. The guaranty fund experiment in this, as in other states

where it was attempted, has failed completely. Professor Robb, writing

of the general situation (II Encyclopaedia Social Sciences, p. 418) says:

"The time during which these laws were in operation may be

divided into two periods. The period prior to 1920 was in general

one of prosperity and rising prices. Banks were in a strong position

and the few sporadic failures were easily taken care of by the

guaranty funds. Oklahoma was the one exception. In this stat(

the collapse of a real estate boom in 1911 carried with it a large

number of banks and by 1914 the guaranty fund was in debt to the

extent of $800,000. By 1920, however, this indebtedness was

liquidated because war prosperity swelled the income from assess-

ments.
"In the period following 1920 the guaranty laws were severely

tested. The post-war depression was especially protracted in Agri-

cultural states, and the concentration of bank failures following in

the wake of this disaster proved the undoing of most of the guar-

anty laws. When serious losses began to accumulate in the various

states most banks forsook the voluntary systems, and many of those

operating under the compulsory systems sought relief by becoming

national banks. This further weakened the guaranty systems until

in many cases the assessments fell far short of meeting the interest

accruing on unpaid losses.

"Oklahoma repealed her law in 1923, making no provision for

liquidating the indebtedness. In Nebraska after more than one-

fourth of the banks had closed with a net loss of over $20,000,000,

the guaranty fund was abandoned in 1930. In North Dakota the

deposit guaranty law was repealed after nearly half of all the

state hanks had failed. South Dakota, with a net loss of over

$25,000,000, repealed the insurance feature of her law, so that now

the assessments of a bank protect only its own depositors. One

large bank in Washington failed and the other banks, unwilling to

meet the loss, speedily abandoned the law. The Kansas banks also

withdrew from their voluntary systems. In Texas the banks dis-

carded the insurance plan and a court decision rendered ineffective

the bond security system; the law was repealed in 1927. The

indebtedness amounting to $3,500,000 in Mississippi will take eighteen

years to liquidate at the present rate of assessment. Much liquidation
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Is yet to be accomplished and it will be years before the results of
this banking experiment are fully known.

"In attempting to determine the causes of this disaster one
must emphasize that the experiment was essentially a matter of
insurance. Aside from incompetence and corruption, concentration
of loss is the element that wrecks most insurance projects, 'as it did
in this case. Guaranty laws have been restricted to single agricul-
tural states in which people make their living largely from one
or more crops, such as corn, wheat or cotton. Crop failures or
extreme declines in prices render such communities prostrate. In a
period of prosperity all goes well, but when prices collapse and
depressions occur the mortality of poorly inanaged, independently
owned banks having insufficient resources is appalling. It is clear
that with the present methods of controlling losses the pooling of
bank resources within the limits of single states is entirely inade-
quate in such periods. The concentration of loss resultin,g from
the multiplicity of poorly managed banks, the lack of diversity of
economic interests and the condition of general business depression
wrecked the guaranty laws. This experience does not demonstrate
that bank deposits cannot be insured; it does show, however, that
success is dependent on greater economic and geographical diversifi-
cation and further control of the hazard."

The experiment has not succeeded. Obstinate refusal to recognize
that situation can neither change nor improve the stubborn facts. We
are unable to perceive any constitutional rights vested in the petitioners
in this case of a kind or nature sufficient to require the legislature of
this state to continue in further effect a police power measure, the utter
inadequacy and insufficiency of which has been so definitely and com-
pletely demonstrated.

We turn now to the question of disposition of existing assets of the
old guaranty fund. Petitioners have demanded that payments made in
1928 and 1929, pursuant to assessments levied under the new law for
individual guaranty funds and now in the hands of the state treasurer
in the form of cash or approved securities, be treated as being in the
old guaranty fund and paid over to such of petitioners as hold certificates
of indebtedness against the old guaranty fund due and payable March
1, 1924. This, of course, would be utterly impossible upon any theory.
These moneys and securities are now in the hands of the state treasurer
because they were required to be placed there pursuant to the terms
of the 1927 law, which specifically provided that such moneys and securi-
ties "shall become and at all times remain the property of the stock-
holders of said bank as the individual ownership of such stock shall be
disclosed by the books of said bank, subject, however, to the uses pro-
vided by this act." Even if the 1927 law for assessments for individual
guaranty funds were invalid (which it is not) and even if the legislative
act abrogating further assessments for the benefit of the old guaranty
fund were beyond the legislative power (which we hold is not the case),
It would seem quite plain that the money and securities now in the hands
of the state treasurer are the property of the stockholders of the banks
which pl'aced them there, and for this court, in a proceeding to which
the owners of said moneys and securities are not even parties, to order
said money and securities paid to certificate holders against the old
guaranty fund of date March 1, 1924, a proposition entirely foreign to
the law by which the moneys and securities were deposited, would be
plainly and utterly unlawful.
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We come now to the question of priorities. It is the prayer of

petitioners that moneys now in the fund be prorated among those of

petitioners who hold certificates due March 1, 1924, and they rely upon

the holding of this court in State ex rel Driscoll v. Smith, 49 S. D.

106, 206 N. W. 233. It is to be observed that the situation in that

case was negative and not affirmative. There was no attempt on the

part of this court to direct how distribution should be made. In April,

1925, the holders of certificates against the fund issued upon the insolv-

ency of the Stockgrowers Bank of Ft. Pierre instituted a proceeding in

mandamus in circuit court to require the payment of moneys then in the

guaranty fund upon their certificates. That bank was the first bank

to fail after the cash of the guaranty fund was exhausted, and the

certificate holders who were party plaintiffs in that proceeding con-

stituted the holders of the first group of certificates issued. That group

of certificates was due March 1, 1924, and thereafter and prior to

March 1, 1924, upon the insolvency of other hanks, other groups of

certificates were issued with the same due date. The circuit court

granted the mandamus prayed for and appeal was taken to this court.

On that appeal this court was not attempting to adjudicate the rights

of all certificate holders but only those of the then plaintiffs. This

court dismissed Chapter 100, Laws 1925, from consideration in that case

for the reason that the court held that the emergency clause on that

law was invalid and that consequently that law was not in force and

effect when the action was instituted in April, 1925. The court did no:

consider in any manner the validity of Chapter 100, Laws 1925, or

what effect, if any, it might have upon the situation after its effective

date, July 1, 1925. This court held that the claimed priority right of

plaintiffs in that case must be found to be existent or nonexistent in

accordance with whether or not it was given pursuant to the terms of

the law which was in effect when the priority was asserted and action

Instituted to enforce it, being Section 9020, R. C. 1919, as amended

by Chapter 134, Laws 1921, and this court having before it for adjudi-

cation no more and no less than the claimed priority rights of the

plaintiff in that proceeding reversed the lower court, holding that, under

the terms of the law in effect at the time that action was instituted,

there was no legisative intent to give priority to certificates in accord-

ance with their date of issue, but that it was the intent of the law as it

then existed (and no other law was applicable to that particular case)

that certificates against the guaranty fund should be paid in the order

of their maturities without priority, as between certificates of the same ma-

turity date; that is, first, all certificates due March 1, 1924, should be

paid; then all certificates due March 1, 1925, etc. The decision was

rendered December 9, 1925, subsequent to the taking effect of Chapter

100, Laws 1925, but the situation adjudicated had to be considered in

that case as of the date when the action was instituted, which was in

April, 1926, and prior to the effective date of Chapter 100, Laws 1925.

Chapter 100, Laws 1925, effective July 1, 1925, in substance pro-

vided for pro rata application of moneys then in the guaranty fund or

thereafter to be received into the fund upon all certificates of indebted-

ness against said fund previously issued or thereafter to be issued

without any priority of any nature between said certificates, either in

accordance with dates of issue, dates of maturity or otherwise, in propor-

tion to the unpaid principal amounts of the respective certificates at the

time of any pro rata payrhent. It is the contention of petitioners, as

we understand it, that as to all certificates of indebtedness issued prior

to July 1, 1925, Chapter 100, Laws 1925, can have no force or effect,
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but that the priority right of such certificates to payment out of the
guaranty fund in order of their maturity date, pursuant to the pre-
existing law as construed by this court in the State ex rel Driscoll case,
became fixed and vested at the time the certificate issued. This was
substantially the contention of the plaintiff in the case of Oss v. Deposi-
tors' Guaranty Fund Commission, 48 S. D. 258, 204 N. W. 21, herein-
before referred to. This court refused to entertain original jurisdiction
of the Oss case and the published opinion therein deals with nothing
but the jurisdictional point. In the brief filed in that Case by the
office of the attorney general, in behalf of the defendant guaranty
commission, (and, to avoid possibility of misunderstanding, we here
point out that the Oss case was heard in 1925, and that the then
attorney general was not the present attorney general but his predecessor
in office) the contention of the plaintiff on the point of a claimed
vested right of priority of payment was answered in the following
language:

"The Depositors Guaranty Fund was and is created for a
public purpose only and that under the police powers of the state.
The Manner of the disbursement of the fund is, therefore, subject to
change at any time by the legislature of the state. The only vested
right thereto is in the state and its executive agency the Guaranty
Fund Commission. The depositor in a going bank or a suspended
bank acquires no vested right in the fund."
Wertz v. Nestos (N.D.) 200 N. W. 524, and authorities cited in the

opinion.
"The purpose of our guarantee law is to protect all depositors

in state banks, not to protect a small part of such depositors at
the expense of the much greater number. Wertz v. Nestos, supra.

"Section 9020 R. C. as amended by Chapter 134, Laws of 1921,
only provides how guaranty fund certificates shall be paid when
issued to the suspended bank. It then provides that such certifi-
cates may be made payable directly to the depositor and does not
state how the certificates so issued shall be paid. The amendment
providing for such issuance to the depositor contemplated the
emergency which arose. The petitioners certificate was so issued
to him. Senate Bill 269 appropriately provides the manner in which
such certificate shall be paid, and the provisions for payment pro
rata is calculated to serve the purpose of the guaranty law since it
gives equal protection and benefits to all certificate holders. Wertz
v. Nestos.

"The fact that a certificate had in this case issued to petitioner
does not change his case from that of the petitioner in Wertz v.
Nestos. (It will be noticed that this case was not an original pro-
ceeding in the North Dakota Supreme Court but an appeal). The
certificate is only evidence of his allowed claim against the sus-
pended bank and that such claim belongs to the class covered by
the guaranty law. The manner of his payment out of the guaranty
fund was still subject to the will of the legislature. This is clearly
indicated in Wertz v. Nestos, 200 N. W. at pp. 530-531, citing State
v. Mayor, 109 U. S. 285, 27 L. ed. 936, and 2 Story Const. (5th
Ed.) 674. The court said:

'The assessment, creation and administration of the
fund, from whatever standpoint considered, are made pursuant
to a legislative policy, which may be changed at will.'
"The court concludes that the guaranty law or its adminis-

tration gives rise to no contract obligations and says:
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'To direct the time, the manner, or the method of dis-

bursing such fund would be an interference by the courts with

the exercise of governmental functions and a judicial adminis-

tration of a law enacted pursuant to the police power and in

furtherance of the public interest, the public safety and the

public welfare'."
The intention as to priority inherent in the original portion of the

law providing for method and time of payment (Section 9020, R. C. 1919)

and in the law amendatory thereof before 1925 (Chapter 134, Laws 1921)

gave rise to no lien claims upon the fund or anything of that sort

(Lacy v. State Bankin.g Board, — Tex. App. — 11 S. W. ( 2d) 496;

Lydick v. State Banking Board, — Tex. — 12 S. W. ( 2d ) 954 ) ; and

all such direction as to payment were based upon the assumption that

the guaranty fund was and would continue to be solvent and would be

able ultimately to discharge all obligations against it. The only inten-

tion as to time of payment was to establish priority in time between

creditors of the fund, all of whom would ultimately, according to the

contemplation of the law, be paid in full. There was no intention in the

law that some holders of certificates of indebtedness should be paid

in full out of the fund and that others should receive nothing. At the

time of the passage of Chapter 100, Laws 1925, it was perfectly plain

that the guaranty fund was completely and hopelessly insolvent and

could never be made a. nything else. The legislature of 1925 was justified

in taking cognizance of that fact and, in substance, by Chapter 100,

Laws 1925, treating the guaranty fund as an insolvent fund, and order-

ing distribution thereof to claimants against the fund in proportion to

the amounts of their respective claims without regard either to the

issue date or due date of their respective certificates. We are therefore

of the opinion that distribution from the fund must be made to all

certificate holders in proportion to the amounts due and unpaid upon

the principal of their respective certificates at the time of distribu-

tion.
It is apparent therefore that distribution of asset's of the old

guaranty fund in substance amounts to the distribution of an insolvent

fund ratably among a vast number of claimants, and that it involves

the rights of many persons not before this court in this proceeding.

The administration of an insolvent fund, under circumstances such as

are here involved, cannot be handled by the machinery of a mandamus.

As stated by this court, quoting an Oklahoma decision, in State ex rel

Flanagan v. Rural Credits Board, 45 S. D. 619, 189 N. W. 704:

"Mandamus is not an appropriate remedy to compel a general

course of offical conduct or a long series of continuous acts, as

it is impossible for the court to oversee the performance of such

duties. The proper function of a mandamus is to compel the

doing of a specific thing; something which can be neither diminished

or subdivided."
To that general effect the authorities could be multiplied indefinitely.

It seems to us very clear that we can award no writ in this matter

and that the only court which could take charge of and superintend

the administration of an insolvent trust fund ( if such judicial superin-

tendence were necessary) would be a court of general and original equity

jurisdiction under proper procedure.

In the ordinary case we would stop at this point. In the instant
case, however, it is, we think, important that distribution of this fund

should be undertaken at as early a date as can be done. Many interests
are involved. All parties to this proceedings have submitted for our
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consideration by their pleadings and have fully argued many questions
relating to the distribution of the fund. The petitioners want distribu-
tion and are entitled to it. Defendants indicate, in substance, that they
would gladly make distribution if they could only be reliably informed
how safely and properly to go about it. Material questions are pre-
sented by the pleadings and have been argued herein which can hardly
be determined, save by a court of last resort. Under the special and
peculiar circumstances of this case, we are therefore led with some
considerable hesitation to venture into a field which ought rarely, if ever,
to be entered by courts; and to express our views on some of the points
presented by the pleadings herein notwithstanding the fact that it is
impossible for us, in a proceeding of this nature, properly to make any
binding adjudication thereof. We are induced so to do in the hope that
we may thereby assist in avoiding further litigation and expense for
petitioners and all concerned in the distribution of the guaranty fund, and
assist in bringing the entire 'natter to a termination.

Available money on hand should be distributed. Figures before us
indicate that there was on October 31 approximately $987,425. Its
present amount can be readily ascertained.

In making that distribution Chapter 100, Laws 1925, should be the
guide, and distribution should be to various certificate holders in pro-
portion to unpaid principal amounts with no recognition of priorities
because of date .of issue, date of maturity or otherwise, save only, that
the holders of certificates issued on account of the insolvency of the
Stockholders Bank of Ft. Pierre having previously and without authority
of law received a dividend from the guaranty fund of fifty per cent
upon their certificates paid July 1, 1924, should be excluded from any
participation in distribution up to the point (if ever reached) when
dividends by distribution from the guaranty fund amount to fifty per
cent of principal amounts now unpaid.

Payment of dividends from the guaranty fund will result in no
right of subrogation except in such cases (and they will be few, if any)
as the dividend from the guaranty fund completely pays the amount due
upon any certificate of indebtedness at a time when assets still remain
in the insolvent bank in connection with whose insolvency the particular
certificate was issued. A fractional right of subrogation might then
arise. The likelihood of such event is so small that it may, for prac-
tical purposes, be disregarded.

When cash now available for distribution is paid out the assets of
the guaranty fund will consist of such cash as the fund has which is in
closed banks or for some other reason not presently available for dis-
tribution but may become so hereafter. The amount of that item on
October 31 is given as $49,416. The guaranty fund also has a subroga-
tion claim to the amount of fifty per cent of the claims of depositors
holding certificates issued on the insolvency of the Stockgrowers Bank
of Ft. Pierre against the remaining assets of that bank. Of the first
sixteen banks which failed whose depositors were paid in full out of
the guaranty fund, the liquidation of five has been completed. The
subrogation claims of the guaranty fund against those banks amounted
to $676,287, on which $340,192 has been paid as dividends from liquida-
tion. This amount is represented in the cash now in the guaranty fund,
and those banks having been completely liquidated, no further subroga-
tion can accrue from them. As to the remaining eleven banks which
are still in course of liquidation the subrogation claim of the guaranty
fund is $1,980,737. The tangible assets of said banks remaining on
hand amount to a book value of $1,069,463, against which there are
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liabilities in addition to the subrogation claim of the guaranty fund

Amounting to $181,164. The guaranty fund commission should, we
think, exercise its best judgment in realizing upon the subrogation

claims as rapidly as may be done without an utter sacrifice of assets
of liquidation against which the subrogation claims lie. It is apparent
that there will not be a large residual value in the guaranty fund after

the cash now on hand is distributed, and distribution in April of each

year as provided in Chapter 100, Laws 1925, may be impracticable, and
such annual April distribution need not, in our opinion, be attempted if

the amount of cash on hand is not sufficient to permit any substantial
payments. As a practical matter it will probably be found that the
.,ituation can be handled by at most one final dividend after the die
tribution of the present cash on hand. If there should ultimately be a
residue in the guaranty fund too small for any effective distribution it
can undoubtedly be properly disposed of by legislative act when that
time arrives.

We think the necessary expense of distribution can be paid out of
the fund distributed.

Defendants point out that under the decision of this court in
Runde11 v. Hirning, 49 S. D. 102, 206 N. W. 231, failure of a claimant
to file his claim against an insolvent bank with the superintendent of
banks, pursuant to Section 8933, R. C. 1919, has no effect on his right
to participate in the bank guaranty fund, and that he may file a claim
against the bank guaranty fund even though his right to file a claim
against the assets of the insolvent bank has been barred by the statute,
and defendants allege that there are a vast number of contingent but
unasserted claims against the guaranty fund. Assuming this to be true,
we think defendants are nevertheless under no obligation at the present
time to withhold from distribution any portion of the guaranty fund as
a protection against such claims. The value of a claim against the
guaranty fund is not so great that many are likely to be hereinafter
asserted. The last bank by virtue of whose failure claims could be
asserted against the guaranty fund failed prior to July 1, 1927. If
any persons hereafter assert claims against the guaranty fund the
validity of such claims can be determined when they are asserted. If
such claims are not established until a time when there is nothing
left in the guaranty fund in which they can participate, the claimants
will have to be the sufferers from their own laches. This applies also
to claims against the fund rejected by the superintendent of banks and
whereon legal action has not been instituted.

Defendants assert that disputed claims against the guaranty fund
are in process of determination in the courts in some cases, and that
under the decision of this court in Ahearn v. Smith, 50 S. D. 633, 211
N. W. 488, if such claims are decided in favor of the claimant, claimant
will be entitled to a certificate against the guaranty fund as of the date
when the bank in connection with which the claim is made became insol-
vent. It is a simple matter to compute the amount of such claims and to
withhold from distribution a sufficient amount to pay the dividend
accruing to them if they are ultimately allowed, and they will undoubtedly
be determined one way or the other before final distribution. A number
of other questions concerning distribution presented by the pleadings are
disposed of by our holding heretofore made in this opinion to the effect
that there is no priority between certificates in accordance with maturity
dates, and that Chapter 100, Laws 1925, is a alid and effective act
relating to the distribution of the fund. Defendants say that in many
cases the dividend applicable to outstanding certificates of indebtedness
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would be fractional amounts of one cent. We think the commission in
computing and making distribution is entitled to disregard certificates
whereon the dividend would be so small that it cannot, as a practical
business matter, be paid.

In conclusion, it is our view that the assets of the old guaranty
fund ought to be distributed as far as possible and the matter closed.
We think the distribution can be worked out alon.g the lines here
suggested.

The demurrers will be overruled, and the application of petitioners
for a peremptory writ of mandamus must be denied. No costs will
be taxed.

Miser, C., sitting in lieu of Roberts, J., disqualified.
Polley, P. J., and Brown and Miser, J. J., concur.
Burch, J., concurs in the result.
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Sec4P-s-,$,

Decisions of the South Dakota Supreme Court

STATE ex rel SHARPE, Petitioner, v. SMITH, Superintendent of Banks,
et al, (Bank of Gann Valley, Intervenor), Defendants.

(234 N. W. 764.) (File No. 6980. Opinion filed 1-30-31.)

1. Banks and Banking.

1961

Holders of certificates of indebtedness issued against depositors'
guaranty fund under old law could not question validity of new law
providing for assessmentLa aixist banks for guaranty fund for individual
banks R v.,Code 1919, prh 9011, as amended by Laws 1919, c. 122,
and h 9020, as amended by Laws 1921 134; Lams 1927, c. 54,tz;

s 3, 4, amending Rev. Code 1919, pareetph 9010, and_ar*.graph-44,
9011, as amended by Laws 1919 c. 122; Laws 1927, c. 54, paragr4h 9,
amending Rev. Code 1919, pa 9020, as amended by laws 1921, c. 134.)

By Rev. Code 1919, paragraph Igo. 9011, as emended by Laws 1919, c. 122,
the deposLors' guaranty fund commission was authorized to levy certain
assessments against the assets of each bank within provisions of statutes.
Rev. Code 1919, paragraph 9020, as amended by Laws 1921, c. 134, authorized
the commission to issue certificates of indebtedness against the depositors'
guaranty fund to the depositors of inWent banks for the amounts of their
approved claims. Laws 1927, c. 54, paruga411s 3, 4 amending Rev. Code 1919,

h 9010, and section 9011, as amended by Laws 1919, c.-11101r/-
abrogated the

authority of commissioners to levy assessments for old guaranty fund, and
provided for levy of new assessments for the establishment of individual
guaranty fund for each separate bank.

2. Banks and Banking.

Enactment of bank depositors' guaranty fund law held proper exercise
of police power.

3. Banks and Banking.

Repeal of bank depositors' guaranty fund law held proper exercise of
police Dower.

4. Constitutional Law.

Repeal of statute requiring assessment for depositors' guaranty fund
did not violate Constitution because impairing vested rights of depositors
holding certificates of indebtedness against guaranty fund.

5. Constitutional Law.

Duty arising from operatic) of law is not "contract," within statute.
Under Rev. Code 1919, p grph 803, a contract is an agreement to do

or not to do a certain thing, while section 804 states the essentials
to the existence of a contract.

- 1 -
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6. Constitutional Law.

Generally, citizens have no vested right in existing general laws
of state which can preclude their amendment or repeal.

7. Constitutional Law.

There is no implied promise of state to protect its citizens against
incidental injury occasioned by change of law.

8. Constitutional Law.

When valid law imposes duty on person or corporation, law cannot
thereafter be repealed to prejudice of third persons who have in meantime
dealt with such person or corporation on faith of law.

9. Constitutional Law.

Holders of certificates of indebtedness against depositors' guaranty
fund dilnot have vested contract right against banks which precluded
repeal Of guaranty fund law.

10. Baaks and Banking...

)(

Holders of certificates against old guaranty fund held entitled -
to distribution of assets of fund.

11. Banks and Bankilm.

Holders of certificates of indebtedness against old guaranty fund
held not entitled to distribution of assessments made under new law estab-
lishing guaranty fund for individual banks.

12. Banks and Banking.

Holders of certificates of indebtedness against old guaranty fund
held entitled to distribution of fund in proportion to amounts due
and unpaid at time of distribution without regard to issue date or due
date of respective certificates.

Laws 1925, c. 100, in substance, provides for pro rata application of
money then in old guaranty fund or thereafter to be received into fund on
all certificates of indebtedness against the fund previously issued or
thereafter to be issued without any priority between certificates either
in accordance with dates of issue, dates of maturity, or otherwise, in
proportion to unpaid principal amounts of respective certificates at the
time of any pro rate payment.

• 13. Mandamus.

Administration and distribution of assets of insolvent depositors'
guaranty fund could not be obtained in mandamus proceeding.
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14. Banks and Bankirlg.

Only court which can superintend administration of insolvent
depositors' guaranty fund would be court of general and original
equity jurisdiction.

15. Banks and Banking.

Statute relating to distribution of assets of.old depositors'
guaranty fund held valid.

Vol. 43. 1925- 1926.

FIRST STATE BANK OF CLARELONT, Plaintiff, v. SMITH et al, Defendants.
(207 N. W. 467.) (File No. 6164. Opinion filed 2-24-26.)

1. Banks and Banking - Depositors' Guaranty Fund - Eminent Domain -
Taxation - Assessment. Against State Banks for Depositors' Guaranty
Fund Held Not Tax or Involuntary Taking of their Property (Rev. Code
1919, Sec. 9011).

Assessment against state banks, under Rev. Code 1919, Sec. 9011,
for depositors' guaranty fund, held not a tax or involuntary taking
of their property, but a part of a consideration, exacted by the
state for the corporate franchise.

2. Banks and Banking - Depositors' Guaranty Fund - State Banks Cannot
Claim They Have Not Consented to Operate Under Depositors' Guaranty
Law After Enjoying Benefits for 10 Years.

State banks, who for 10 years have operated under the benefits of
Depositors' Guaranty Law, giving them the right to hold public money
and deposit without additional security, and other benefits, held 
not in a position to now claim that they have not consented thereto.

3. Banks and Banking - Constitutional Law.

Laws 1915, c. 102, as to depositors' guaranty fund, held
constitutional.

4. Constitutional Law - Depositors' Guaranty Law Held Not to Violate
Due Process Clause (Laws 1015, c. 102; Const. S. D. art C, Sec. 2;
Const. U. S. Amend. 14).

Laws 1915, c. 102, providing for depositors' guaranty fund and
commission to administer such fund, does not violate Const. S. D.
art. 6, Sec. 2, or Coast. U. S. Amend. 14, relative to due process.

•

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



•

•

•

4

5. Eminent Dom;-in - Depositors' Guarant Law Held Not to Violate
Provision That Private Property Shall Not be taken for Public
Use Without Compensation. (Laws 1915, c. 102; Const. art. 6, Sec.13)

Laws 191E, c. 102, providing for dep)zit)2s 1 guaranty fund and
com,Lission to administer such fund, does not violate Const. art. 6,
Sec. 13, providing that private property shall not be taken for public
use without compensation.

6. Constitutional Law - Depositors' Guaranty Law Held Not to Violate
Provision That No Class of Citizens or Corporations Shall be Granted
Privileges or Immunities (Laws 191S, c. 102, Const., art. 6, Sec. 18).

Laws 1915, c. 102, providing for depositors' guaranty fund aad
commission to administer, does not violate Const., art. 6, Sec. 18,
providing that no class of citizens of corporations shall be granted
privileges or immunities not belonging to others.

7. Constitutional Law - Depositors' Guaranty Law Held Not to Violate
Provision That All Men Have Inherent Right of Acquiring and Protect-
ing Property (Laws 1915, c. 102; Const, art. 6, Sec. 1).

Laws 1915, c. 102, providing depositors' guaranty fund and
commission to administer such fund, does not violate Const. art. 6,
Sec. 1, providing that all men have inherent right to acquire and
protect property.

8. Taxation - Depositors' Guaranty Law Held Not to Violate Provision
That Taxes Shall Be Uniform (Laws 1915, c. 102; Const. art. 11, c;ec.2).

Laws 1915 (c. 102, providing for depositors' guaranty fund and
commission to administer such fund, does not violate Const. art. 11,
Sec. 2, providing that taxes shall be uniforAl and collected for
pudic purposes only.

9. Constitutional Law - Depositors' Guaranty Fund Held Not to Abridge
Immunities of Citizens or Deny Equal Protection for Laws (Laws 1315,
c. 102; Const. U. S. Amend. 14).

Laws 1915, c. 102, 2roviding for depositors' guaranty fund and
commission to administer such fund, does not violate Const. U. S.
Amend. 14, prohibiting abridgeraent of immunities of citizens or denial
of equal protection of the laws.

Lower Half of  P. 521.

The complaint alleges, besides the jurisdictional and formal
facts: That the average daily deposits of all state barAs open aed doinj
business are apdroximately $100,000,000; that the total money in the
depositors' gunranty fund does not exceed $320,820.31, and a levy will
tnerefore be made t1mIZIf defendants are restrained; that the state
banking systea of fae state consists of 581 state banks; that if an
assessment is made and collected of plaiectiff it will be comdelled to
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to pay to the fund thereunder the sum of :N97; that there are
now 282 insolvent state banks, exclusive of the banks whose deposits
have been paid in full from the depositors' guaranty fund, and ex-
clilsive of those which have been reorganized; that tile total liab-
ilities of such banks are $43,379,992.91; that the assets of all
said banks will not be sufficient to pay more than 59 per cent
of said liabilities; that interest- bearing guaranty fund certificates
of indebtedness have been issued or will be issued to cover all said
liabilities of said defunct banks, and the total amount that can be
levied and assessed under said law will be far short of the amount
required to pay the interest on said deposits, and for that reason
the said depositors/ guaranty fund is so helplessly insolvent that it
is now of no use or benefit to the solvent banks, affords no pro-
tection to depositors therein, and -ni,t to levy and collect the
assessment under such circuastances is in violation of the above
quoted constitutional provisions. Defendants demurred to the com-
plaint. Therefore, under these facts, we murt determine he con-
stitutionality of the law involved.

•
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IN T1 W

Supreme Court
OF THE

State of South Dakota

THE STATE OF SOUTH DAKOTA ON THE RELA-

TION OF M. Q. SHARPE, Attorney General, and of

the County of Beadle, a Public Corporation of Said

State, and F. R. Brumwell and H. C. Shober Suing

in Their Own Behalf and in Behalf of All Other

Persons and Corporations Similarly Situated, Who

Are Willing to Join Herein as Additional Parties

and Bear Their Share of the Expense of Bringing

and Maintaining This Proceeding for a Peremptory

Writ of Mandamus,
Petitioners.

VS.

F. R. SMITH as Superintendent of Banks Within and

for the State of South Dakota, and as a Member

of and the Chairman and Treasurer of the Deposi-

tors' Guaranty Fund Commission of the Said State,

and A. E. Fossum, as a Member of and Secretary of

Said Commission, and D. H. Lightner, G. A. McGar-

raugh and H. R. Kibbee, as Members of Said Com-

mission, and A. J. Moodie as Treasurer of the State

of South Dakota,
Defendants.

and

BANK OF GANN VALLEY, Gann Valley, South

Dakota, a Corporation,
Intervenor.

ORIGINAL PROCEEDING

BRIEF OF DEFENDANTS AND
INTERVENOR

HERBERT E. HITCHCOCK,
T. B. THORSON,
O'KEEFFE & STEPHENS,

Attorneys for Defendants.

ROY E. WILLY,
CHURCHILL & BENSON,

Attorneys for Intervenor.

ST•TE I U Uhl SHIM/ CO.,

LpJ
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IN THE

Supreme Court
OF THE

State of South Dakota
THE STATE OF SOUTH DAKOTA ON THE RELA-
TION OF M. Q. SHARPE, Attorney General, and of
the County of Beadle, a Public Corporation of Said
State, and F. R. Brumwell and H. C. Shober Suing
in Their Own Behalf and in Behalf of All Other
Persons and Corporations Similarly Situated, Who
Are Willing to Join Herein as Additional Parties
and Bear Their Share of the Expense of Bringing
and Maintaining This Proceeding for a Peremptory
Writ, of Mandamus,

Petitioners.
VS.

F. R. SMITH as Superintendent of Banks Within and
for the State of South Dakota, and as a Member
of and the Chairman and Treasurer of the Deposi-
tors' Guaranty Fund Commission of the Said State,
and A. E. Fossum, as a Member of and Secretary of
Said Commission, and D. H. Lightner, G. A. McGar-
raugh and H. R. Kibbee, as Members of Said Com-
mission, and A. J. Moodie as Treasurer of the State
of South Dakota,

Defendants.
and

BANK OF GANN VALLEY, Gann Valley, South
Dakota, a Corporation,

Intervenor.

ORIGINAL PROCEEDING

BRIEF OF DEFENDANTS AND
INTERVENOR

STATEMENT

A Petition, executed on behalf of certain

persons alleged to be the owners of Certifi-

cates of Indebtedness against the Depositors'
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Guaranty Fund and a Petition made in the

name of the State on the Relation of the At-

torney General and, by reference, incorporat-

ing therein, the former Petition, were re-

ceived and filed herein in this Original Pro-

ceeding. (We will hereafter refer to these

Petitioners as the Plaintiffs and to the Peti-

tions as the Complaint.)

By their Complaint the Plaintiffs seek

by Mandamus to compel:

(a) Distribution of the monies now

in the Depositors' Guaranty Fund;

(b) That Defendants appropriate to

the use of the Guaranty Fund monies paid

by State Banks subsequent to July 1,

1927, under the provisions of Chapter 54,

Laws 1927;

(c) That Defendants continue to levy

and collect assessments against State Banks

for the payment of the Certificates of In-

debtedness against the Depositors' Guar-

anty Fund;

(d) Injunction against the Defen-

dants from levying and collecting assess-

ments from State Banks under the provi-

sions of Chapter 54, Laws 1927. (Plain-

tiffs' Abs. Pgs. 1 to 82, inclusive.)

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



3

Upon this Complaint the Order of the
Court was made requiring Defendants to

Show Cause Why the relief prayed for should
not be granted.

Defendants' Answer was duly made and
filed herein and, upon leave being granted
by a proper Order of this Court, the Bank of
Gann Valley was permitted to intervene for
itself and other State Banks similarly situ-
ated, and its Petition in Intervention was duly

received and filed.

Plaintiffs demurred to Defendants' An-

swer upon the ground that the same does not
state facts sufficient to constitute a defense,
and to the Petition in Intervention upon the
same ground, and the additional ground that
the Intervenor does not have legal capacity
to intervene.

Accordingly, the only issue for determi-
nation is—Are the Answers of the Defen-
dants and the Intervenor sufficient to con-
titute a legal defense?

The Answer of the Defendants, after

admitting the official capacity of the Defen-
dants and the Attorney General and that cer-
tain banks, named in the Complaint, became

insolvent, and for the purposes of this pro-
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ceeding, that the persons referred to in the

Complaint are holders of Certificates of In-

debtedness as deposit creditors of said banks,

denies all other allegations of the Complaint

and as affirmative defense makes allegations

of fact comprehensive of the entire subject of

the action.

The Demurrer to this Answer admits

that all facts well pleaded, are true, as al-

leged therein.

The Answer of the Intervenor makes

allegations of fact as a defense to the appro-

priation, to the use of the Old Guaranty

Fund, of monies paid by the Intervenor and

other State Banks under the provisions of

Chapter 54, Laws 1927, subsequent to July

1st, 1927, and, further, makes allegations of

fact as a defense to future assessments being

levied and collected under the provisions of

the Guaranty Law as it existed prior to the

enactment of said Statute.

The Intervenor, further, by its Answer

demurs to that portion of the Complaint upon

which Plaintiffs seek to compel appropriation

of the monies paid by the Intervenor on as-

sessmehts levied pursuant to Chapter 54,

Laws 1927, and insofar as Plaintiffs seek a
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Writ requiring the levy of assessments under

the Old Guaranty Fund Law to be continued
and insofar as they seek assessments to be

ordered at the rate of one and one-half per

cent, and alleges in its Answer that the alle-

gations of the Complaint upon which said
relief is asked, do not state facts sufficient to

constitute a cause of action or entitle Plain-

tiffs to such relief.

The Plaintiffs' Demurrer to this Answer
in Intervention, likewise, admits as true the

facts so alleged in said Answer insofar as
they are well pleaded.

Upon the issues so joined the ultimate

question for determination may be defined as

follows:

Are the Plaintiffs entitled to a Peremp-
tory Writ of Mandamus:

(a) Directing distribution of the

monies now in the Old Guaranty Fund;

(b) Directing appropriation of the

monies paid by State Banks on assessments

levied subsequent to July 1, 1927, to the

uses of the Old Guaranty Fund;

(c) Directing future assessments to

be levied and collected under the Guaranty
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Fund Law as the same existed prior to July

1, 1927;

(d) Enjoining Defendants from levy-

ing assessments under the provisions of

Chapter 54, Laws 1927.

From the foregoing the following situa-

tion has been created:

Plaintiffs have made allegations of fact

upon which they base their prayer for the

relief they seek. Defendants and Intervenor

have denied the truth of these allegations.

Plaintiffs demur to this denial as an insuffi-

cient defense, thereby confessing that the

allegations of their Complaint are not true;

Defendants, further answering, allege facts

intended to affirmatively show that Plaintiffs

are not entitled to the relief they seek and

Plaintiffs confess the truth of these allega-

tions of fact, thereby confessing the true facts

to be not as alleged in their Complaint, but

to be as alleged in the Answer. Accordingly,

if the Answer alleges facts sufficient to con-

stitute a legal defense, the Plaintiffs are not

entitled to prevail. Consideration of the suf-

ficiency of the Answer and Petition in Inter-

vention, only, is necessary.

In the interest of brevity and to save
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repetition, Defendants will not here make a

detailed statement of the allegations of the

Answer and Petition in Intervention, but will

treat separately each form of relief sought
by the Plaintiffs and as to each, will under-

take to make a statement of the allegations
of the pleading relevant thereto.

ARGUMENT AND BRIEF

Defendants and Intervenor deem it ex-

pedient to join in their Brief. References

will be made to the abstract of the record

as contined in Plaintiffs' Abstract in this

manner: (Abs. P.  .)

In our Argument we will treat separately
the two main issues raised, viz:

I. Distribution of the monies on hand;

II. Constitutionality of Chapter 54,

Laws 1927.

I. DISTRIBUTION OF MONIES ON HAND

For the assistance of the Court we here-

with present a tabulation showing the condi-

tion of the Guaranty Fund at the termination
of the several periods during which the lia-

bilities of the Fund and the rights of credi-

tors are, or may be, different, each from the

other; also a tabulation of creditors' claims

determined and contingent:
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CONDITION OF FUND

(1) March 16, 1923   No funds

(2) March 1, 1925, physically

available   $561,554.53

(3) June 30, 1925, physically

available   556,379.82

(4) June 30, 1927, physically

available   943,489.05

(5) October 31, 1929, present-

ly available     987,425.63

Deposited in closed banks

and unavailable   49,416.87

(Abs. Pgs. 111-112.)

CONDITION OF CLAIMS

(As against Guaranty Fund) arising from

the closing of banks.

(1) Prior to March 16, 1923:

Determined claims all paid.

Claims allowed, payment en-

joined (Driscoll Case)  $ 3,250.00

Claims allowed, withheld

against stockholders' liability 3,982.94

Claims, validity as yet un-

determined   144,959.29

Total contingent claims

(face amount)  $152,192.23

(Abs. Pgs. 91-94.)
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(2) Between March 16, 1923, and March 1,

1924:

Certificates issued, matu-

rity date March 1, 1924 $ 3,036,744.50

Certificates issued, matu-

rity date March 1, 1925 17,644,189.64

Total determined liability $20,680,934.23

Claims rejected but allow-

ed as common claims $ 316,702.06

Claims rejected, allowed

as preferred claims  24,763.82

Unfiled claims, filed claims,

und er investigation,

claims in litigation and

claims disallowed   1,732,625.22

Total contingent claims $ 2,074,091.10

Total liability, determined

and contingent  $22,755,025.33

(Abs. P. 96.)

(3) Between March 1, 1924, and June 30,

1925:

Certificates issued  $14,074,214.59

Claims contingent — (as

above described)   1,551,660.74

Total liability, determined

and contingent  $15,625,875.33

(Abs. P. 97.)
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(4) Between July 1, 1925, and June 30, 1927:
Certificates issued   $10,047,278.47
Claims contingent — (as

above described)   2,871,782.51

Total liability, determined

and contingent  $12,919,060.98

(Abs. P. 97.)

(5) After July 1, 1927:

Aggregate deposits  $ 3,167,874.50
(No certificates of indebt-

edness issued because of

Chapter 54, Laws 1927.)

Grand total of all possible

liability   $54,620,028.37
(Abs. P. 98.)

Total contingent liability

arising prior to July 1,

1927   .$ 6,649,726.58

Having in mind, from the foregoing tab-
ulations, the amount of money accruing to

and in the Guaranty Fund at the end of the
several periods, as above stated, and further
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considering the various amounts and the

status of the claims arising during the peri-

ods, respectively, we think it proper at this

point to refer briefly to some of the (perhaps

rather elementary) principles of the law of

mandamus. The Plaintiffs ask that the De-

fendants be commanded "to pay the money

now belonging to said fund to the holders

of the aforesaid certificates of indebtedness

as their interest shall appear," (Abs. P. 49),

—that Defendants be directed ' "to dis-

burse all of the said funds now on hand

and hereafter collected in payment of divi-

dends upon the various Depositors' Guaranty

Fund Certificates, heretofore issued by said

Depositors' Guaranty Fund Commission in

such order and manner as the Court shall, by

its Judgment, direct." (Abs. Pgs. 66-7.)

"The writ of mandamus may be issued

' * to any inferior tribunal, corporation,

board or person to compel the performance

of an act which the law specially enjoins

as a duty resulting from an office, trust or

station, etc."

Revised Code, Section 3006.
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This relief is not available to the Plain-
tiffs unless it was the clear legal duty of the
Defendants "which the law specially enjoins"
at the time this proceeding was instituted to
make disbursement of this Fund in the man-
ner demanded, as aforesaid.

This Court has given expression to the
controlling principle of law in the following
language:

"To entitle a party to a writ of man-
damus he must have a clear legal right to
have a service performed by the party to
whom he seeks to have the writ directed.
Mandamus will only issue to compel action
when the right of the relator is clear. The
legal right of the party to that which he
demands in the writ must be clearly estab-
lished. These are elementary principles
which hardly need be stated.

"The validity of the bonds and cou-
pons being controverted and relator's legal
right not being clearly established, a writ
cannot be issued until this is done. This is
a question for a trial court to determine."

Bailey v. Lawrence Co., 2 S. D.

533-7.
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In this Opinion the Court quotes with

approval from High in his Extraordinary

Remedies, Section 36, as follows:

"The duty whose performance it is

sought to coerce by mandamus must be

actually due and incumbent upon the offi-

cer at the time of seeking relief and the

writ will not lie to compel the doing of an

act which he is not under obligation to

perform. Thus, the writ will not go to the

treasurer of a municipal corporation to re-

quire payment of money out of a fund not

yet in his possession and to be hereafter

received, such a degree of diligence not

being contemplated by law; and, until the

officer has actually received the money and

refused to apply it as directed by law, there

has been no failure in the performance of

his duty and consequently no ground for

a mandamus."

See also Custer County Bank v. Custer

County, 18 S. D. 274; Stanley County v. Jack-

son County, 36 S. D. 355.

"The character of the writ of manda-

mus and its uses are so clearly defined by

Section 3006, Revised Code 1919, that the

citation of authorities is unnecessary. It
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can be issued only—`to compel the per-

formance of an act which the law specially

enjoins as a duty resulting from an office,

trust or station.'"

State ex rel Vig vs. Lehman, 45 S.
D. 398.

This Court has used the following lan-

guage:

"Every lawyer understands that the

writ of mandamus can be invoked only 'to

compel the performance of an act which

the law specially enjoins as a duty resulting

from an office, trust, or station,' etc. (Sec.

3006, R. C. 1919), and this Court is without

jurisdiction or authority to issue its man-

date except to compel performance of some

specific act or duty required by law."

State ex rel Flanagan, 45 S. D. 630.

"The duties which will be enforced by

mandamus must be such as are clearly and

peremptory enjoined by law. Where, for

any reason the duty to perform the act is

doubtful, the obligation is not regarded as

imperative and the applicant will be left

to his other remedies."

38 C. J. 600, Sec. 75.
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*- It should be borne in mind that Petition-
y ers are holders of Certificates maturing on

March 1 of each of the years: 1924, 1925,

1926 and 1927; thus, belonging to every class
of Certificate Holders. (Abs. P. 51.)

As above stated, there is only $987,-

425.63 that could, under any circumstances,
be disbursed to creditors at this time. The

question then for immediate consideration is:

Are Plaintiffs entitled to distribution of this

money to them and to other creditors simi-

larly situated?

In the case of Ahearn v. Smith, 50 S. D.

633, (which decision is controlling of the

other six Ahearn Cases), it was determined

that creditors of the Bank of Winfred, which

closed on May 27, 1922, (one of the sixteen

banks closing before March 16th, 1923), had

valid claims against the Guaranty Fund and

were entitled to payment out of the Fund or
to Certificates of Indebtedness, dated as of

the date of the closing of the Bank, drawing

interest from that date. Thus, it is estab-

lished that creditors of the first sixteen banks

still have contingent claims against the Fund

aggregating, (as above set forth), $152,-

192.23 and are, to the extent to which such
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claims shall be established as valid claims,
entitled to priority of payment in full out of
the monies now in the Fund. Interest on
this amount to which creditors are entitled,
under the authority of the Ahearn Case,
amounts to more than thirty per cent, making
the aggregate of this contingent liability sub-
stantially $200,000, or twenty per cent of the
present Fund. Accordingly, under any cir-
cumstance, $200,000 must remain in the Fund
with which to liquidate the claims of this
group of creditors.

After March 16, 1923, and before March
1, 1924, Banks closed to whose creditors cer-
tificates were issued, payable March 1, 1924,
aggregating $3,036,744.50. If the balance
remaining in the Fund were applied to the
payment of these Certificates, it would pay
somewhat less than twenty-five per cent of

the principal and interest thereon. So, in no
case could the Plaintiff creditors or those
whom they represent, or any of them, as a
general class, be paid the full amounts due
upon their Certificates, but if relief be grant-
ed to them, disbursement necessarily must be

made as dividends upon their Certificates.
These Plaintiffs do not pretend to represent
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the group of creditors having claims against
the first sixteen banks, but it is apparent that

their claims are opposed to the claims of such

creditors.

Defendants submit that there is no pro-

vision of the law "specifically enjoining as a

duty" upon them, or either of them, that they
pay dividends or make partial payments in

any amount less than full payment upon such

Certificates. The Guaranty Fund Law pro-

vides:

Revised Cole, Section 9010: "For the

purpose of providing a depositors' guar-

anty fund * * * every bank * * * shall be

subject to assessment to be levied, kept,

collected and applied as provided in this

article."

Revised Code, Section 9020, as amended
by Chapter 134, Laws of 1921, provides:

"When any bank doing business under

the provisions of this Chapter suspends or

becomes insolvent, the Superintendent of

Banks shall, forthwith, proceed to deter-

mine the amount necessary to pay the un-

secured depositors and holders of exchange

in good faith in full and cause the same to

be certified to the Depositors' Guaranty
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Fund Commission, which shall, thereupon,

draw against the Depositors' Guaranty
Fund on deposit in the several banks in the
amount thus certified, and the Treasurer

of such Commission shall, immediately,
transmit the amount to the Superintendent
of Banks to be applied in payment of the
deposits and outstanding exchange due
such depositors and holders of exchange in
good faith. Provided, that if there should
not be sufficient funds in the Depositors'
Guaranty Fund to pay such claims, such
Commission shall issue a Certificate of In-

debtedness, negotiable in form, against the

Depositors' Guaranty Fund and in favor of

such bank * ' such certificate may, how-

ever, in the discretion of the Guaranty

Fund Commission, be issued payable to the

depositors of such bank for the amount of

their approved claims drawing interest at
the rate of five per cent per annum

The duties of the Commission and the
Superintendent of Banks and the rights of

the creditors are thus determined and defined

by the Statute. The Statute does not make it

the duty of the Commission and the Superin-

tendent of Banks to cause payments of divi-
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dends to be made out of the Guaranty Fund
and by direct implication forbids payment,

except payment in full, to the creditors of the

suspended bank. If it may be said, which
we doubt, that payment of a dividend is not

forbidden, that can avail the Plaintiffs noth-
ing for the reason that payment of a dividend
is not authorized. The Plaintiffs are asking
to have the Defendants commanded to make

payment in a manner not enjoined by law
Upon them as a duty and nowhere authorized
by law; i. e., payment of dividends. Because
of this fact alone, the Defendants say that the

Plaintiffs' Application for disbursement of
the Fund, in the manner in which they seek,

must be denied.

We believe that the Petitioners are con-
fusing the administration of this Fund with
the liquidation of assets in the administration
of closed banks. The Guaranty Fund Law
and the Article of the Statute concerning liq-

uidation of assets of closed banks, are distinct
and separate. Specific statutory provision is

made by Section 8934 of the Code giving au-

thority to the Superintendent of Banks in ad-

ministering closed banks to declare and pay

dividends out of funds remaining in his hands
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after the payment of expenses and permitting
that after the expiration of a time stated, he
may declare a final dividend, "such dividends
to be paid to such persons in such amounts
and on such notice as shall be directed by
the Court." There is no such provision in the
Bank Guaranty Law, and established prac-
tice and custom of paying dividends to cred-
itors of closed banks out of assets is not au-
thority for the payment of a dividend out of
the Guaranty Fund. Plaintiffs do not proceed
herein upon the theory of the insolvency of
the Fund and final winding up of its affairs,

but they proceed upon the theory of its being

a continuing Fund with future accruals from

time to time. Upon this theory they show
no authority in the administrative ofifcers to
declare and pay a dividend and they, fur-

ther, show no jurisdiction in any Court to
order one.

"The weight of authority is to the

effect that the writ of mandamus can cre-

ate or impose no power, rights or duties

and may be employed for the purpose of

enforcing only such powers as already ex-

ist. It follows that mandamus will not

issue to command an officer to do that
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which he could not lawfully do without
such mandate or to compel him to act un-
der a void or inoperative statute, or to
perform an act which he has no legal au-
thority to perform or which is forbidden or
not authorized by the law of the state."

38 C. J. 604.

"In order to enforce by mandamus a

ministerial duty, the obligation must be
both peremptory and plainly defined; the
law must not only authorize the act but it
must require the act to be done."

18 R. C. L. 119, Sec. 32.

U. S. vs. Lamont, 155 U. S. 303; 39

L. Ed. 160.

"It is settled that more cannot be re-
quired of a public officer by mandamus
than the law has made it his duty to do.
The object of the writ is to enforce the

performance of an existing duty, not to

create a new one."

Ex parte Rowland, 104 U. S. 604; 26

L. Ed. 861.

U. S. vs. Lamont, supra.

"To warrant the issue of mandamus

against an officer to compel him to act, a

duty to do so must be imposed upon him
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by law; the entire scope of the writ in this
respect is to compel the officer to perform
his duty and cannot be invoked to enlarge
or confer power upon him to act."

18 R. C. L. 117, Sec. 31.

Authorities which will be cited after
further analysis of the facts, we believe to be
relevant upon this point, as well as to other
questions involved.

In addition to the $3,036,744.50 of Cer-
tificates issued prior to March 1, 1924, matur-
ing upon that date, $17,644,189.64 in Certifi-
cates were issued to creditors of banks clos-
ing prior to March 1, 1924, but the maturity

dates of said Certificates were made March 1,
1925. This was in disregard of the Statute
and evidently occurred by reason of the phy-
sical impossibility of issuing these Certificates
until after March 1, 1924. Applying the rule
laid down in the case of State ex rel Driscoll

v. Smith, 49 S. D. 106, and reconciling it with

the decision in the Ahearn Case, supra, the
group of creditors having the $17,644,189.64

in Certificates maturing March 1, 1925, have

an apparent right to the Fund and to priority

of payment therefrom in all things equal to

creditors having the $3,036,744.50 in Certifi-
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cates maturing March 1, 1924, although such
equality in interest has never been judicially

determined. Upon the face of the Certifi-
cates, by their maturity dates, a right of pri-
ority in payment exists in favor of the $3,-
036,744.50 of Certificates over the $17,644,-
189.64. Under the decision in the Ahearn
Case, however, the rights of these two groups
of creditors are conflicting, and assuming
that in any case a dividend might be paid,
no authority has been conferred upon the
Defendants, or any of them, to make pay-
ment of the Fund, and cannot be until deter-
mination of this question. It will be apparent
that the Defendants are, on the one hand,
bound to recognize priority in favor of the
$3,036,644.50 of Certificates upon the autho-
rity of the Statute and of the Driscoll Case;
that on the other hand, the Defendants are
bound to recognize that the rule of the Dris-
coll case may be modified in conformity with
the holding of the Ahearn Case to the effect
that the holders of the $17,644,189.64 in Cer-
tificates have equal rights with the holders
of the $3,036,744.50. These Defendants can-
not be expected to determine upon either
course of action in the distribution of a mil-

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



24

lion dollars and assume, at their peril, the
correctness of their determination. Accord-
ingly, there was, at the time this proceeding
was commenced, and is now, no duty existing
on the part of the Defendants to pay this
money to either of these two classes of cred-
itors, or to prorate it to them generally. Nei-
ther is there any right on the part of these
creditors, and the Plaintiffs include both
classes, to demand such payment. Further,

the Plaintiffs are not entitled to, in this pro-
ceeding, have the duties of the Defendants
in this regard established or their rights, as
against one another, adjudicated.

We find the following text in Corpus
Juris:

"Since the purpose of a writ of man-

damus is not to establish a legal right, but
to enforce one which has already been es-

tablished, the legal right of plaintiff or re-

lator to the performance of the particular

act of which performance is sought to be

compelled, must be clear and complete.

Indeed, it has been said, and with good

reason, that the right to its performance

must be so clear as not to admit of reason-

able doubt or controversy. The legal right
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under consideration embraces 'not only the

character of the claim but also the form in

which it is presented' and this must be de-

termined by the state of the law and facts

existing at the time the proceeding is

taken."

38 C. J. 582 (citing 3 pages of au-

thorities).

"In accordance with the principles,
just stated, mandamus will not issue to en-

force a right which is in substantial dis-

pute or which is inchoate or prospective
or as to which a substantial doubt exists."

38 C. J. 585, Sec. 57.

This text is supported by the authorities
in the foot notes, illustrating application of
the rule: "Where right of applicant is in liti-

gation, as a general rule, mandamus will not
lie," Swartz v. Large (Kan.), 27 P. 993; Run-
kle v. Com., 97 Pa. 328; also "conflicting in-

terests cannot be decided by mandamus; if
third parties have rights or interests adverse to
those of Plaintiff, mandamus is not the proper

remedy, Sanderson v. Salmon River Canal
Co. (Idaho), 199 Pac. 999," and "Where two

persons are claiming the same duty, adversely
to each other against a third party, manda-
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mus does not lie, Bayard v. U. S., 127 U. S.
246, 32 L. Ed. 116; Ellison v. Raleigh, 89 N.
C. 125 Brown v. Turner, 70 N. C. 93."

The full status of claims, arising out of
the closing of this group of banks, (between
March 16, 1923, and March 1, 1924), is un-
determined. There are total contingent
claims of $2,074,091.10. Many of these con-
tingent claims have been rejected by the Su-
perintendent of Banks as claims against the
Fund. Many depositors have not filed claims.
Many claims that have been filed are under
investigation and many are in litigation--all
of them, however, are subject to be and may
be asserted and therefore constitute a con-
tingent liability. Whether they may ulti-
mately be established as valid claims against
the Fund cannot now be determined. Such
determination requires consideration of issues
entirely collateral to this proceeding and, as
to each claim, the issues are personally be-
tween the individual having the right to as-
sert such claim and the Superintendent of
Banks, involving questions of fact, proof of
which is impossible in this proceeding, and
application of the principles of law to the

facts as they shall, upon proof in proper pro-
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ceedings, be established. Necessarily, a de-
termination of the full liability of the Guar-
anty Fund to creditors and of the rights of
all creditors is essential as a condition prece-
dent to disbursement of the Fund.

The rights of creditors having the con-
tingent claims of $2,000,000 cannot be, in this
action, foreclosed. It cannot now be said
that the entire amount of this liability will
not be established as a valid liability against
the Fund. If that shall occur, then Certifi-
cates of Indebtedness will necessarily be is-
sued upon claims aggregating $2,074,091.10
and such Certificates, under the rule laid
down by this Court in the Ahearn Case, will
be issued nunc pro tunc as of the date of the
Closing of the several banks and will have a
maturity date of March 1, 1924, thus classi-
fying them, in any event, with the $3,000,000
Upon which Certificates have already issued.

Assuming, therefore, that it should be

considered the duty of the Defendants to dis-
burse the fund to the creditors of Banks clos-
ing within this period, prorating to all of
them, no basis for computation for such pro
rata distribution can now be established.

The evident theory of the Plaintiffs is
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that persons having claims against the Fund
to whom Certificates of Indebtedness have
not been issued are to be excluded from par-
ticipation in the Fund. They do not bring
the action on behalf of persons entitled to
Certificates and to whom Certificates have
not yet issued; they do not seek to require
the Superintendent to make any further de-
terminations as to liability or non-liability of
the Fund, but ask for full distribution entirely
to those to whom Certificates have issued—
this without having in any manner brought
before the Court other persons who may
have a valid right to Certificates of Indebted-
ness or other valid right in the Fund.

"It has been held that the writ will

not issue if its issuance will unjustly affect

the rights of a person not a party to the
proceeding."

18 R. C. L. 139.

"Mandamus will not, as a general rule,

issue where the rights of third persons, not

parties, would be unjustly affected. Where

confusion of grave importance concerning

rights of persons who have had no oppor-

tunity to be heard are involved in man-

damus proceedings, the court, in the exer-

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



29
cise of its sound judicial discretion, may
refuse the writ, although it is an appropri-
ate remedy."

38 C. J. 558.

Duncan Townsite v. Lane, 62 L. Ed.

309.
The group of banks closing during the

next period—March 1, 1924, to June 30, 1925,
had total liabilities of $15,625,875.33. Of
this amount $14,074,214.59 is determined lia-
bility and Certificates issued $1,551,660.74
of this liability is contingent and subject to
the same conditions as the foregoing contin-
gent liabilities. We adopt this classification
for the reason that, under any circumstances,
all funds now on hand or, under any reason-
able theory, hereafter to accrue, are many
times exhausted by the liabilities previously
accruing; and for the, further, reason that
Upon July 1, 1925, Chapter 100 of the Laws
of 1925 became effective. This Act provides
for payments out of the Guaranty Fund on a
different basis than that provided by Chapter
134, Laws of 1921, which was the last pre-
vious Act concerning that matter. The dif-
ference is that the 1921 Act provided for pay-
ment of the Certificates on March 1, follow-
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ing the date of their issue or out of the first
monies accruing to the Fund, clearly contem-
plating that any payment of the Certificates
must be full payment thereof and, also indi-
cating priority rights of payment while the
1925 Act provides that there shall be an an-
nual distribution to Certificate Holders of
ninety per cent of the money remaining in
the Fund, such payment to be applied upon
the balances due on the principal of the Cer-
tificates of Indebtedness after application of
liquidation of assets of the closed banks. It
is apparent that this change in the method
of distribution and in the rights of Certificate

holders to participate affords grounds for

numerous differences between various groups

of creditors. It is inevitable that conflicting

claims, as between such groups, will be as-

serted. For example, creditors having Cer-

tifiicates of the earliest maturity dates will

demand a priority right of payment over all

other Certificate holders who rely upon the

1925 Act for general distribution. Again,

creditors of banks closing prior to July 1,

1925, when the Act took effect, may reason-

ably assert a right to all monies in the Fund,

or to so much of the money as had accrued
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to the Fund upon that date. Creditors of
banks closing after July 1, 1925, may assert
the right to general distribution, or, as an al-
ternative, to general distribution of monies
accruing to the Fund after that date. All of
the earlier creditors would have a right to
claim payment to them in full—not only of
the principal but of interest. Such earlier
creditors would have the right to resist dis-
tribution on the basis of balances remaining
unpaid upon their Certificates, but to demand
that payment be made to them upon the basis
of the original face of the Certificates. In
any event, the scope and effect of Chapter
100, Laws 1925, has never been judicially
determined in any action instituted subse-
quent to July 1, 1925. In the Driscoll Case
this Court held that the Trial Court properly
ruled that the rights of the Plaintiff creditors
in that case were not affected by the provi-
sions of this Act for the reason that the Stat-
ute had not become effective at the time the
action was brought or at the time of the Trial
Court's decision. It is not known, however,
What effect should, or may ultimately, be
given to this Act of the Legislature. If it
is given full effect, then upon the face of the
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Statute the distribution of the Fund would
necessarily be made to the creditors having

$50,000,000 in claims upon the basis in said
Act provided. It may, however, be sustained
and so interpreted as to give it any one of

the several effects above illustrated; so that,
whatever the final construction and effect of
this Statute may be determined to be, such a
determination is essentially a condition pre-
cedent to the distribution of any money from

the Fund. Defendants are unable and with-

out authority to construe or to determine the

effect, scope or constitutionality of that Legis-

lative Act.

The next classification of claims is from

July 1, 1925, to June 30, 1927, for the reasons

hereinbefore stated that the Fund, assuming

its distribution will be made in disregard of

Chapter 100 of the Laws of 1925, is many

times exhausted by claims arising prior to

this period, and, having in mind that June

30, 1927, is the end of the period during

which the provisions of the Guaranty Fund

Law, as originally enacted, existed, Chapter

54 of the Laws of 1927, going into effect on

July 1, 1927. During that period liability

was created against the Fund by the closing
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of banks amounting to $12,919,060.98,
$10,047,278.47 of which is a determined
liability against the fund and the bal-
ance a contingent liability, the character of
the contingencies being as hereinbefore out-
lined.

After July 1, 1927, claims were not filed
against the Guaranty Fund and assessments
Were not made against member-banks for
the original Fund, because of the enactment
of Chapter 54, Laws of 1927.

The foregoing facts are conceded and
established by the pleadings. Thus, it is re-
vealed that the rights of creditors are con-
flicting, each of the numerous classes as
against all of the others; also that individual
creditors of each class have undetermined
claims, some of which are being asserted—
all of which may be asserted, and as to each
of such individual claims a determination is
essential before the total liability of the Fund
to any group or class of creditors can be as-
certained or determined. Such determination
is one requiring an adjudication of issues of
fact and law as the same arise upon each
individual claim; it is said in Mildenstein v.
}liming, 49 S. D. 558-561:
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"It would be a difficult task to define

'deposit' as meant by the guaranty law so

as to embrace all situations which may

arise. ' The liability of the guaranty
fund is purely statutory and must be de-
termined by the original transaction be-
tween the original parties. The original
transaction, as shown above, did not con-
stitute a deposit, but was a loan, pure and
simple."

This is merely one instance illustrative

of the multitude of transactions which must
be reviewed to determine the rights of the

individual claimants. The case of every cred-

itor, whose claim has not been allowed, pre-

sents issues of fact for determination as to

whether he has a valid claim against the

Fund. The Superintendent may make a de-

termination, but it is not necessarily final—

a further illustration:

"In this case it is contended by the

plaintiff that it is a 'depositor in good faith'

under the facts admitted, and it is denied

by the respondents that under the same

facts, plaintiff is a 'depositor in good faith.'

Thus, it is seen that the question is not the

exercise of discretion, but a mere differ-
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ence of opinion as to what 'a depositor in
good faith' is. If under the facts before
the superintendent of banks, plaintiff is 'a

depositor in good faith,' then to deny that
the depositor has rights in the guaranty
fund is an arbitrary act and the superin-

tendent may be controlled by mandamus.
If the plaintiff is not 'a depositor in good
faith' under those facts, the said superin-

tendent is not denying the plaintiff its legal

right and the action must fail. It is not a

question of discretion, but a construction of
the law."

First National Bank of St. Cloud vs.

Hirning, 48 S. D. 422.

The creditors of the Bank of Winfred,
Whose rights were adjudicated in the seven
Ahearn Cases were, before final determina-
tion, persons having contingent claims in the
sense that we use that term. Those claims
were all determined to be valid claims against
the Fund. Each case rests for determination
Upon its own facts. Further argument or

analysis of the facts is unnecessary to reveal
that the situation, as to liability of the Fund,
to whom the liability runs, the rights of claim-

ants, and generally the status of the entire
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structure of the Guaranty Fund and the Law
through which it is created, are all undefined,
uncertain, confused and chaotic. To say
that the situation so revealed creates a plain,
clear, precise duty upon the Defendants, or
either of them, we believe to be absurd. We
challenge the imagination to construct a more
complex, undetermined, chaotic state con-
cerning the duties and obligations of a public
officer or the rights asserted. Under such
circumstances, mandamus does not lie and
cannot be invoked.

The purpose of the Plaintiffs is to accom-
plish payment to them, and the unnamed
persons they allege that they represent, hav-
ing similar rights, of a sum of money. This
is not a proper proceeding in which to ad-
judge their right to recover. Concededly,
their rights to receive the Fund or any given
pro rata share thereof is dependent entirely
upon the number of other creditors likewise
entitled to share and the amounts to which
they are entitled. A determination of these
rights would involve the taking of one of the
most extended and complex accounts that
this or any other Court has ever been con-
fronted with. It would involve the determi-
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nation in this proceeding of rights now being
asserted and denied in cases now pending in
the proper Courts. It would involve, through
the exercise of some form of magic, the cut-
ting off of the rights of persons having $6,-
000,000 in contingent claims to assert such
claims, there being now no limitation in the
law as to when such claims may be asserted.
Mandamus cannot be invoked for this char-
acter of relief. The only theory upon which
Plaintiffs are entitled to a writ, commanding
disbursement of the Fund, is that the persons
entitled to receive said Fund and the amounts
Which they are entitled, respectively, to re-
ceive are certain; that payment of said spe-
cific amounts to said persons was due, as a
matter of right under the law at the time this
proceeding was instituted. We submit, as
first stated, that there is not only no duty
imposed to pay dividends, but no authority
to do so. We, further, submit that if there
Were authority to pay dividends the status of
the funds and the claims and of the law con-
trolling the administration of the Fund and
its ultimate distribution is uncertain, unde-
termined and unsettled.
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It is not contended by Plaintiffs that

their rights are fixed or determined, their

exact and precise interests in the money be-

longing to the Fund are not asserted or at-

tempted to be defined. Their rights as to the

order and manner of payment are not at-

tempted, by them, to be specified. They are

representatives of several of the distinct

classes of creditors. They ask the Court to

command the Defendants to disburse the

Fund "to the holders of the aforesaid Certifi-

caes of Indebtedness as their interest shall

appear to disburse all of said funds now

on hand and hereafter collected in payment

of dividends upon the Depositors' Guaranty

Fund Certificates heretofore issued ' in

such order and manner as the Court shall, by

its Judgment, direct."

If the facts were such as to justify man-

damus, Plaintiffs would not find it necessary

to come into this Court asking for general

and indefinite relief. They would be asking

to have the Defendants commanded to per-

form a clear, plain, specific duty and one

which they are able to designate and define

without asking this Court to take an account

and adjudge the rights of creditors and their
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Priorities in the Fund. The facts established
by the Answer and conceded on the other
hand, affirmatively show that the necessary
conditions precedent to mandamus, or to dis-
tribution of the Fund, do not exist.

We are not able to understand the atti-
tude of the Attorney General as disclosed in
that part of his Argument, appearing on
Pages 37 to 41 of his Brief under the Caption
"Order of Paying Certificates and Contin-
gent Claims." On behalf of the State he
brings this action, joining with him holders
of Certificates, presumably all having a com-
mon interest. These Petitioners, as herein-
before stated, come from every class of Cer-
tificate-holder. The form of the prayer for
relief is that of an action in equity. His
Argument, in effect, is that if the Superin-
tendent of Banks delays in determining the
validity of a claim against the Fund, either

unnecessarily or otherwise, the claimant, even
though his claim be ultimately determined a
valid one, is classified according to the date
Of actual issue. He says, in effect, that he
has no concern with the rights of the holders
of contingent claims; that the existence of
these claims and the fact that $17,000,000 of
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the Certificates were erroneously made pay-
able one year later than they were entitled to
be, should in no way prevent or delay, the
payment of Certificates payable March 1,
1924; that claims which are now being liti-
gated are not yet represented by Certificates
and the claimants have no lien against any
money in the Fund. Yet, on Page 34 of his
Brief he refers to this Fund as a "trust fund."
Considerations of consistency would dictate
that Plaintiffs proceed either alleging upon
equitable grounds and praying for that sort
of relief or that they adhere all the way
through to strictly technical legal rights.

Taking up for further consideration the
effect of Chapter 100 of the Laws of 1925:
Previous to this enactment there was no other
guide to the disbursing officers than Chapter
134, Laws of 1921, which provided, as con-
strued in the case of State ex rel Driscoll vs.
Smith, for the payment out of the Fund,
First: of all Certificates of Indebtedness ma-
turing upon the March 1st after their issue,
as a class. As hereinbefore stated, we be-
lieve that the Law pronounced in the Ahearn
Case may be applied under the facts now
shown to exist so as to modify the decision in
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the Driscoll Case but the provisions of Chap-
ter 100 of the Laws of 1925, upon the face
of that Act, establish an entirely new and

conflicting manner of distribution and mate-
rially change the rights of creditors--not only
in the funds accruing after the going into

effect of that Act, but in the funds already
then accrued. Application for the Writ of

Mandamus herein presupposes construction
of this latter Statute and absence of all diffi-
culty arising from its enactment, so that the
duty of the Defendants to cause payment to
he made, is plain, clear and enjoined by law.
We do not believe, as a matter of law, that

the Defendants are required to assume to de-

termine the effect of legislative enactment

Upon the distribution of the Fund.

Another matter for consideration and

Which we believe the Defendants incapable

of determining and under no obligation to
assume responsibility for is the question of

subrogation. (Abs. P. 104.) The amount

due to creditors and becoming a charge

against the Guaranty Fund is the face of the

Certificate of Indebtedness with interest from

its date. Section 9021 of the Code provides

that the Commission shall be subrogated to

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



42

the rights of depositors in the assets of the

bank to the extent of the amount paid from

the Depositors' Guaranty Fund "pursuant to

the preceding section." The preceding sec-
tion, Section 9020, and the amendment there-
of, Ch. 134, Laws 1921, provides for payment
of depositors when sufficient money is in the
Fund to pay "in full." As hereinbef ore stated
the law contains no authority for the pay-
ment of dividends. If, however, it be in this
or some other proper action determined that

without specific statutory enactment the bal-

ance of the Fund shall be distributed as a

dividend to certificate holders--particularly

some class thereof, then under the same au-

thority and under the general principles of

law, we submit that it would be proper to

consider that the right of subrogation to as-
sets would be created to the extent of such

payment. In practically all cases of the early

closing of banks, partial liquidation of assets
has been made and applied upon creditors'
claims; and, in many cases, the assets have

been thus entirely exhausted. In such cases

subrogation, if the same exists, could only be

effective by following the monies into the

hands of creditors having received the same;
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and, then, only by proper reduction of the

dividend paid. The evident purpose of the

statute in providing for subrogation was to

restore the Guaranty Fund, insofar as assets
of the banks, whose creditors were paid,
would accomplish that and for the benefit of

creditors having subsequent rights of pay-
ment. Without enforcing the right of subro-

gation, injustice to inferior creditors would

result, varying according to the extent of the

Guaranty Fund obligations after the applica-
tion of assets. In order to grant the relief

petitioners seek, an adjudication becomes

necessary, defining specifically the right of

subrogation and directing the manner of ap-

Plying and making it effective. This would

require continued supervision on the part of
this Court, directing the proper carrying out
of its mandate, commanding payment. This
is one of the complexities and unsettled ele-

ments of the law, affecting the administra-

tion of the Fund and, considering that the

amount to which the Fund would be subro-

gated would be $1,000,000, its importance

cannot be overlooked. Particularly, it can-

not be overlooked that the Defendants, as

disbursing officers, may not be subjected to
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assuming the peril of misapplication of the
Fund in this particular.

Another class of claimants against this
Fund is referred to in the Answer, Paragraph
XVI (Abs. P. 105). As therein stated, a test
action, brought by the Corn Exchange Bank
against the Guaranty Fund Commission, is
now pending for the recovery of $4,000 as
the initial payment by that Bank to the Guar-
anty Fund at the time of its organization.
Eighteen other banks have similar claims,
which, it has been stipulated, shall abide the
decision in this test action. The amount in-
volved is $21,200. This is not a depositor's

claim for the payment of a dividend or suc-

cessive dividends, but is a demand for resto-
ration in full of the amounts of money so
paid; and, if the Plaintiff prevails, the Guar-
anty Fund will be depleted in that amount.

The case of State ex rel Driscoll vs.
Smith was before this Court and remanded
to the Circuit Court of Hughes County for
further proceedings and is still pending (Abs.
P. 107). As the Court will take judicial

notice, that was a mandamus proceeding in-

stituted in the Circuit Court of Hughes Coun-

ty, seeking a writ of Mandamus to require

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



45

Payment in full to the depositors of the Stock

Growers Bank of Ft. Pierre, which was the
first bank to close after the Fund became

insufficient to pay depositors in full and
that in that proceeding an Alternative Writ

issued enjoining payment of the Fund. It is

alleged in the Answer (Abs. P. 107) and ad-
mitted by the Demurrer that, in addition to
the Alternative Writ, the Order of the Cir-
cuit Court stands, enjoining payment of the

funds for the purpose of preserving the status
until disposition of the case. While this alle-

gation is denied by what is denominated a

"Rebuttal Affidavit," the same was served
With and, as we assume, constitutes a part of
the showing of the Petitioners at the time
they initiated this proceeding. Accordingly,
the Answer, by its affirmative allegations,

denies that Affidavit and the facts stand es-

tablished upon the Demurrer. The entire

Answer discloses that only $3,250 of the

Guaranty Fund money is being withheld from

payment solely because of that Order. As to
all other claims, conditions exist foreclosing

the Defendants from making payments, even
though they were not so enjoined.

"The writ will be denied when the act
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in question has been enjoined by another

court, unless the court was without power

to grant the injunction."

38 C. J. 557.

"It would be recklessly extravagant

and dangerous for a court to suggest that
the disbursing officer of a municipal cor-
poration may, under any circumstances,
assume the responsibility of paying out
public funds in open disobedience of a re-
straining order; and it would be obviously
disastrous to the peace and tranquility of

society to hold that mandamus will lie to
compel such officer to perform an act pro-
hibited by an injunction, and thus subject
him to punishment for contempt of court
in any event. As the doctrine is too per-
nicious, revolutionary and inconsistent with
the immutable principles of justice to war-
rant extended discussion, we cite in sup-
port of our view, but without comment, the
following authorities: Railroad v. Commis-
sioners, 7 Ohio St. 278; State v. Kispert,
21 Wis. 392; People v. Hake, 81 Ill. 540;

People v. Warfield, 20 Ill. 160. There is
nothing in this case to relieve it from the

operation of the wholesome rule that man-
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damus will not issue to compel a person to

perform an act in violation of law, or in

disregard of a restraining order."

Wilmarth v. Ritschlag, 9 S. D. 172.

The general situation, as shown by the
facts hereinbefore outlined, reveals that the

Defendants could not and cannot pay out the

moneys in the Fund, the right to the same not
being established and the rights of third per-
sons not being foreclosed or capable of de-

termination. Under such conditions the De-

fendants cannot, we submit, be said to owe a
duty to disburse the money. Numerous cases,
not specifically referred to, are pending and

threatened (Abs. p. 110). The Defendants

cannot be charged with the duty, under those

circumstances, of assuming the risk of dis-
bursing the Fund and the Petition for the
Writ must fail in that respect.

"Likewise, mandamus will not issue to

enforce a right which is conditional or in-

complete by reason of conditions precedent

Which are still to be performed by the peti-

tioner or the relator or which is contingent

Upon the further act of a third person or

tribunal."

38 C. J. 586, § 57.
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"It is generally recognized that the
writ will not issue to control and regulate

a general course of official conduct having
long series of continuous acts to be per-
formed under varying conditions, so that
in enforcing the observance of the writ,
the Court would be required to undertake
to oversee and control the general course
of the official conduct of the party to whom
the writ is directed."

18 R. C. L. 119, § 33.

This Court has adopted the language of
the Oklahoma Court in McAlister-Edwards
Coal Co. v. State of Oklahoma, 122 Pac. 194,
39 L. R. A. (N. S.) 810, as an expression of

the foregoing rule:

"Mandamus is not an appropriate

remedy to compel a general course of of-
ficial conduct or a long series of continuous
acts, as it is impossible for the Court to
oversee the performance of such duties.
The proper function of a mandamus Is to
compel the doing of a specific thing; some-
thing which can be neither diminished or

subdivided."

State ex rel Flanagan v. Rural

Credit Board, 45 S. D. 631, 38

C. J. 603.
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"It is essential that respondent should
know precisely what he is to do."

38 C. J. 603, § 78.

"Claims which may be enforced or
the enforcement of which may be aided by

mandamus must be based upon a clear and

Specific legal right; they must, in accord-

ance with the rules governing the use of
the writ in other cases, be free from sub-

stantial doubt, just and untainted by fraud
or collusion. Mandamus will lie to enforce

Payment of the claim only where, upon the

facts and the law, it clearly appears that

there has been no defense to it. Also,

there must be a clear legal duty on the part
of respondent to pay the claim."

38 C. J. 760, § 394.

"It is very generally held that man-

damus will not lie to compel payment of an

unliquidated claim. It is essential that the

claim should have been reduced to judg-

ment or that it should have been allowed
by the officer or board vested with power
to allow or reject the same and if the offi-

cer, whose duty it is to make the payment,

must, himself, at his own risk, inquire into

the validity and the amount of the claim,
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he cannot be compelled by mandamus to

make payment. Judgment by a court of

competent jurisdiction that a certain sum

is due from a municipal corporation is

usually regarded as an auditing of the

claim, within the meaning of statutes re-

quiring claims to be audited."

38 C. J. 761, § 395.

"An equitable right to secure payment

from a particular fund cannot be enforced

by mandamus. Further, in the absence of

a statute providing otherwise, mandamus

does not lie to compel payment of a claim

where the right to payment is in doubt, or

not clear; where any fact remains to be

ascertained; * * * where the officer

against whom the proceeding is brought

has no authority to pay the claim; where

there is no clear legal duty on his part to

pay the claim; where there is no authority

to make payment out of the fund from

which it is sought to compel payment."

38 C. J. 769-770.

"Where the funds are not on hand,

mandamus to pay, when the funds shall be

received, cannot issue."

38 C. J. 771.
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"Where by reason of a complication

of extraneous circumstances, not specifi-
cally provided for by the statute, a well

founded doubt arises—either as to the right
of the applicant to receive the fund or the
duty of the officer to pay it out, mandamus
is not the proper remedy. The right in
such case being doubtful, the claimant
must resort to some other appropriate
remedy to determine it."

18 R. C. L. 225, § 150.

"The remedy by mandamus rests upon
the legal rights of the relator on the one
hand and the legal obligations and duties
of respondent on the other, and cannot be

Predicated solely upon the equiable rights
and obligations existing between the par-
ties."

38 C. J. 586, § 58.

"The writ will not issue when it is

necessary to try or decide complicated or

extended questions of fact, such as the
taking of a long account."

38 C. J. 589, § 65.

"Mandamus is not the proper method
of trying collateral questions which require
a legal controversy for their settlement."

38 C. J. 589, § 66.
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The very relief Petitioners seek is that

their rights in the Fund be adjudicated. thus

involving decisions of extended questions of

fact and necessarily the taking of an account,
involving millions of dollars. This is not a
showing that a clear legal duty on the part.
of defendants existed. The sole remedy
sought by them should be to compel specific,
clearly defined and designated acts.

"For the reason that mandamus is not
well adapted to the trial of questions of
fact, dependent upon a complication of
disputed facts, which must be settled from
the conflicting testimony of witnesses, this
has been given consideration by the Court
in denying the writ and leaving the relator
to his ordinary remedies."

18 R. C. L. 139.

State v. Carpenter (Ohio) 37 N. E.

261, 46 Am. St. Rpts. 556.
A further fact, established by the An-

swer (Abs. 114) is that distribution of the
Fund by the payment of a dividend upon the

great volume of Certificates of Indebtedness
that would, in any event, be entitled to share

therein, would entail an administration ex-

pense for postage, stationery, clerical help,
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etc., of $25,000, more or less, depending upon
how large a class of certificate-holders should
be determined entitled to particpate ; that
funds have not been made available to defray
this expense—either by appropriation or

Otherwise; that it is not provided that the
expense may be deducted from the Fund and
that without proper provision being made for
defraying this expense, the Defendants, or
either of them, cannot be charged with mak-
ing the distribution. Certainly, the Superin-
tendent of Banks, or any of the other De-
fendants, cannot be "specifically enjoined"

by law with the performance of a duty re-
quiring the expenditure of $25,000, more or
less, to perform, and themselves bear the
burden of that expense.

The provisions of the Guaranty Fund
Act, under which this Fund is created, are
clear and explicit as to the uses which may
be made of it.

"Every bank * * * shall be subject
to assessment to be levied, kept, collected
and applied as provided in this article."

Revised Code, § 9010.
As hereinbefore stated, the only provi-

sion of the Article for application of the Fund
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is that it shall be paid to the depositors and

holders of exchange in good faith. Nowhere
in the Article is administration expense pro-
vided for. The administration of this Fund

cannot be confused with the administration

of the funds arising from the liquidation of
assets in the administration of closed banks,
although the Attorney General attempts to do

so. In the case of the liquidation of closed

banks, our statutes specifically provide, Sec-
tion 8930, as amended by Chapter 93, Laws
of 1925:

"Compensation — Expense —Payment

—Accounting. The compensation of the

examiner in charge, counsel and other em-

ployees, and all expense of supervision and

distribution shall be fixed by the Superin-

tendent of Banks and on notice to the bank

or trust company interested, be approved

by the circuit court of the county in which

such bank or trust company is located and

upon such approval shall be paid out of

the funds of such bank or trust company in

the hands of the Superintendent of Banks.
* * *

This is not incorporated in, or made ap-
plicable to the "Depositors' Guaranty Law,"
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but relates solely to liquidation of assets of
Closed banks and furnishes no authority for

using this fund to defray distribution ex-

pense. The practice in that respect is sup-
ported by statute.

The purposes to which the Guaranty
Fund may be put are limited by statute and
do not include even the payment of the ex-
pense of administration:

"The depositors' guaranty fund is not
a fund belonging to the state. It is a fund

created by statute derived from assess-
ments of the banks operating under the

law, to insure the depositors of such banks

against loss. The statute specifically pre-

scribes the uses to which this fund shall be

applied and that is the payment of 'deposi-
tors and holders of exchange in good faith'
of insolvent banks. The application of the
fund, as prescribed by statute, and the

duties of the officers charged with enforce-
ment of the law, are purely ministerial.
They have no discretion in paying out the

funds and must pay out in the manner and

under the circumstances prescribed."

First National Bank of St. Cloud v.

Hirning, 48 S. D. 421.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



56

It would be a violation of the provisions

of the Guaranty Law for these Defendants to

apply any part of the Fund to any other pur-

pose, even administration expenses, than the

payment of depositors and holders of ex-

change. This Court has said:

"While the writ may, under § 5517 of
the Compiled Laws, be issued 'to compel

the performance of an act specifically en-

joined as a duty resulting from an office,

the elementary proposition that a court is

without jurisdiction to invoke such process

to compel an officer to perform an act in

open violation of an existing statute sug-

gests itself with irresistible force, and com-

ment thereon would be wholly unjusti-

fied.'"

Wilmarth v. Ritschlag, 9 S. D. 173.

If the mandate of this Court issue re-
quiring Defendants to make distribution of

the fund, first defraying expenses of distri-

bution, involving an outlay of $25,000, or

more, from the very fund itself, it would be

directing Defendants to violate the express

provisions of the Guaranty Fund Act.

In the case of Gould v. Kellar, 36 S. D.
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255, this Court, in its opinion, uses the follow-
ing language:

"The trial court was clearly right in
refusing the writ prayed for. It is not
shown that there was any ordinance under
which the respondent was provided with
or given the power to obtain the means or
funds necessary to provide a suitable place
and the necessary equipment for the care
of the patient in question. It is not shown
that respondent, as such officer, had been
provided with such means from any source.
Sioux Falls is a city under commission. No
Officer of such city can expend any of its
funds, unless the 'appropriation ordinance'
for the current year provides a fund for the
Purpose for which the expense is sought to
be made. Section 116, Chapter 119, Laws
1913. There is no showing that the said
city had by an 'appropriation ordinance'
Provided any fund upon which warrants
could have been drawn to provide any
Place for the care of this smallpox patient.
Certainly, no officer should be compelled
to perform any duty involving the expendi-
ture of funds where no funds have been
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provided with which to meet such expendi-

ture. How could respondent comply with

the writ prayed for? He could not be com-

pelled to provide a place at his own ex-

pense. We agree fully with the following:
'It does not necessarily follow, because a
person has a clear legal right which can

only be effective by the act of another, that

it is the clear duty of the latter to perform

such act at the particular time and in the

particular manner such person may de-

mand it. It is fundamental that both con-

ditions must exist—the right and the duty

to act before the extraordinary remedy can

be successfully invoked * ' where the

doing of the official act in question re-

quires the expenditure of money, perform-

ance cannot be coerced by mandamus in

absence of a showing that money is pres-

ently available applicable to do the par-

ticular matter.' State v. Waggenson ( Wis.)

122 N. W. 726, 133 Am. St. Rpts. 1075;

Miller et al County Commissioners v. State

ex rel Welch, 42 Kans. 327, 22 Pac. 326;

22 Cyc. 435."

The case of Heintz v. Moulton, 7 S. D.

277, does not turn upon the point, but the lan-
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guage of the opinion, by strong implication,

pronounces the law that the facts in such a
case must show that the funds with which to
defray the expense of the act sought to be

commanded are made available. We quote
as follows:

"Although the alternative writ does
not state by what authority the meeting
was called, nor the number of schools in
the district, nor that any notices of the

meeting were posted as required by law,
nor that the district has funds with which
to purchase a school house site or defray
the expense of removal, we prefer to base
our decision upon the broad ground that

mandamus will not lie to compel the per-

formance of acts which the law has left to
the sound discretion of public officers."

This language plainly indicates that the

necessity of showing funds on hand to defray
the expense of removal of a school house was

necessary as a condition precedent to com-

manding such removal.

"The broad rule has been laid down
that a return which shows a legal impossi-
bility to do what the alternative writ di-

rects must, in the nature of things as a gen-
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eral rule, be regarded as setting up a good
ground for a denial of the peremptory
writ."

18 R. C. L. 139.

"Where a compliance with the man-
date will require an expenditure of funds,
it is generally held that a want of funds
and of the means of obtaining them is
ground for a denial of the writ as its issu-
ance would be unavailing."

18 R. C. L. 139, § 55.

"Since a writ of mandamus will not be
granted when it is clear that it will be un-
availing, it will not issue if the act sought

to be compelled is physically impossible or
if, for any reason, it is not within the
power of defendant, although defendant's
inability is due to want of necessary funds
and of the means of raising them."

38 C. J. 806.

"While there is some authority to the
contrary, it is very generally held that a
public body will not be required to do an
act when it is impossible through a want
of funds and inability to raise them, and
the same rule applies to a public officer."

38 C. J. 556
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"Want of funds is a complete answer
to an alternative writ of mandamus to com-
pel an officer to pay orders or warrants
drawn upon him."

18 R. C. L. 227.

"Mandamus should not be issued when
it would operate inequitably or as an ex-
cessive burden upon defendant."

38 C. J. 551.

Petitioners cannot secure this relief. The
judicial arm of the Government is without
Power to provide for funds for department
administration expense. Individuals occupy-

'g executive positions in such departments
are not under obligation, to themselves, de-
fray such expense.

No distribution of the Fund by the De-
fendants may be compelled, except upon the
theory that it was their plain, clear duty,
enjoined by law, to have made such distribu-
tion in a particular manner and to certain
Persons. The Petitioners come from every
class of certificate holders. They do not in-
dicate or contend that the Fund should be
Prorated to certificate holders generally,
neither do they indicate that it should be dis-
tributed to a given designated class, or
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classes, of certificate holders, or that if it

were so distributed that the other classes, by

them represented, would be satisfied. The

precise legal rights of the certificate holders

and of each class and of each creditor, not

having certificates and entitled to have them,
is dependent upon proper construction of the

various statutes, hereinbefore referred to.

These questions arise: Are the contingent

claims of the first sixteen banks to be ignored

or paid? Are the $3,000,000 of Certificates,

maturing March 1, 1924, to be paid, the en-

tire fund being applied thereon? Are the

$17,000,000 of Certificates, maturing March

1, 1925, entitled to prorate with the Cer-

tificates maturing the previous year? Are

the contingent claims of $2,000,000 to be cer-

tified as claims against the Fund and to be

evidenced by Certificates due March 1, 1924,

sharing with the $3,000,000 claims or with

the entire group? Are all Certificate holders

to share prorata, under Chapter 100 of the

Laws of 1925? Are other contingent claims

to be ignored? Is the money that accrued
to the Fund prior to July 1, 1925, to be dis-

tributed on one basis and the money there-

after accruing upon another? Is the right of
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subrogation, in case dividends are paid, cre-
ated, and is it to be applied and how? Under
the statute may a dividend be paid in any
case or must payments be in full of some
group of Certificates? These briefly outline
the main questions, answers to which are

dependent upon proper statutory construc-
tion, Defendants submit that under this state
of facts and under the unsettled state of the
law, it cannot be said that any plain, clear
duty exists on their part to make distribution
of the Fund.

"Where the duty of an officer to per-
form an act depends upon the construction
of a statute, the construction thereof by
him involves the exercise of discretion and

judgment which cannot be controlled by

mandamus."

38 C. J. 599.

"Where for any reason the duty to per-
• form the act is doubtful, the obligation is

not regarded as imperative and the appel-
lant will be left to his other remedies."

38 C. J. 600.

"Where the determination by the offi-
cer of what in fact his duty consists, re-

quires the construction of numerous pro-
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visions of statute—not altogether plain or

clear—this may constitute ground for re-

fusal to issue the writ."

18 R. C. L. 117.

U. S. v. Black, 32 L. Ed. 354.

"The facts disclosed by the record in
this case furnish reasonable ground to be-

lieve that the judgments involved were

obtained through the fraud and collusion

of the plaintiff and the mayor of the de-

fendant city. This being the case, it was

not only within the discretion, but it was

the duty of the trial judge to refuse to

grant the peremptory writ until the city

had been given an opportunity to test the

validity of said judgments in a proper

action brought for that purpose.

"The granting of a writ of mandamus

is not a matter of absolute right, but is

vested in the sound discretion of the court

and where there is reason to doubt the

necessity or propriety of issuing it, should

be refused."

Halverson v. Williams, Mayor, 38

S. D. 179.

As alleged in Paragraph XXII of the

Answer (Abs. P. 115) more than 10,000
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claims of creditors are so small that the divi-
dend to each of them would, upon any basis
of payment, be less than one cent and in
more than 20,000 cases the claims are less
than $10 each, face value. It is alleged that
the cost of paying a dividend upon these
Claims would exceed the amount of the divi-
dend and that while these 30,000, and more,
claims cannot be ignored, it is impractical to
make payments upon said claims unless it be
payment of a final dividend. It is, further,
alleged (Abs. P. 112(h)) that future accru-
als will be made to the Guaranty Fund in a
comparatively small amount from funds now

unavailable, from assets of the first sixteen
banks, under subrogated rights, and from
assets of banks whose creditors receive divi-
dends if subrogation be adjudged, and that,
as a practical matter and as a matter of judg-
ment and discretion, considering the great
number of small claims, a dividend should
not be paid, except it be a final dividend
that it is impractical to pay a dividend at this
tune and again a smaller dividend and that
the Defendants would be unnecessarily and
improperly burdened that the cost of paying
a dividend prohibits partial payments upon
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said claims. In effect, that in the exercise of

sound business judgment, dividends should

not be paid until final liquidation of the Fund.

This, we believe, to be controlled entire-
ly by the following general rule of law:

"In the absence of some statute, ex-
pressly changing the rule, mandamus will

not lie to control or review the exercise of
the discretion of any court, board, tribunal
or officer when the act complained of is

either judicial or quasi judicial, unless it

clearly appears that there has been an

abuse of discretion on the part of such

court, board, tribunal or officer. 'To do so

(it has been said), would be td substitute

the judgment and discretion of the court

issuing the mandamus for that of the court

or officer to whom it was committed by
law.' This principle, of course, applies

with full force and effect, however clearly

it may be made to appear what the decision

ought to be or however erroneous the con-

clusion reached may be, and although there

may be no other method of review or cor-

rection provided by law. While mandamus

may be invoked to compel the exercise of
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discretion, it cannot compel such discretion
to be exercised in any particular way."

38 C. J. 592.

"Complying with the general rule, the
writ will not lie to control a discretion
vested in an officer or board with respect
to the assessment and valuation of prop-
erty, or otherwise, or to control or review
the exercise of judicial, as distinguished
from ministerial, power."

38 C. J. 775.

"It is a well recognized rule that where
the performance of an official duty or act

involves the exercise of judgment or dis-

cretion, the officer cannot ordinarily be

controlled with respect to the proper action
he will take in the matter; he can only be
directed to act, leaving the matter as to
What particular action he shall take, to his

determination. Therefore, when an officer,
in the exercise of a discretionary power,
has considered and determined what his
course of action is to be, he has exercised
his discretion and his action is not subject
to review or control by mandamus and, as
a general rule, where an officer or subordi-
nate body is vested with power to deter-
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mine a question of fact, involving examina-
tion of evidence in passing on its probative
force and effect, the duty is judicial, and
though it can be compelled by mandamus
to determine the fact, it cannot be directed
to decide in a particular way, however
clearly it be made to appear what the de-
cision ought to be. Were the rule other-
wise, instead of officers discharging their
duties in accordance with their own discre-
tion, that of a court would be substituted
therefor. In this connection it has been
said that so zealous are the courts of en-
croaching in any manner upon the discre-
tionary powers of public officers that if
any reasonable doubt exists as to the ques-
tion of discretion or want of discretion,
they will hesitate to interfere, preferring to
extend the benefit of the doubt in favor of
the officer and that whenever an element
of discretion enters into the duty to be per-
formed the functions of mandatory author-
ity are shorn of their cutomary potency
and become powerless to dictate terms to
that discretion."

18 R. C. L. 124.

"Such officers (state comptroller, aud-
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itor or treasurer) cannot be coerced as re-
gards acts involving judgment or discre-
tion * * * the writ will be denied if the
performance of the act sought to be en-
forced is not clearly imposed upon the
officer as an official duty or if the right to
have the act performed is not clearly estab-
lished."

18 R. C. L. 192.
"The apparently inflexible rule that

mandamus will not lie to control or dictate
the action of public officers in matters
officially entrusted to their judgment or
concerning which they are authorized to
exercise a sound discretion, so directly un-
derlies the entire jurisdiction of mandamus
and is so uniformly applied by all the
courts that further notice is needless."

Heintz v. Moulton, 7 S. D. 277.
"Although upon a refusal to act the

auditor may be required to proceed with
the exercise of his discretion, it is only
When the law has specially enjoined upon
such officer a ministerial duty that man-
damus will lie to compel its performance
in a particular manner."

Sawyer v. Mayhew, 10 S. D. 23.
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"It is elementary law that a mandatory

writ cannot be issued by this court in this

case unless it clearly appears that it was

the legal duty of the circuit judge on the

return of the remittur to enter a new or-

der."

Cranmer v. Anderson, 44 S. D. 56.
This Court in the case of In re Petition

of Mee and others v. Hirning, 45 S. D. 303,

at Page 307, in its opinion says:

"Ordinarily, whether another bank

should be allowed in this particular bank-

ing community, even if not within the abso-

lute discretion of the banking department,

should not be controlled by the courts, un-

less there is a clear abuse of discretion and

power vested in such banking depart-

ment."

This language is adopted again in the

latter case bearing the same title, 45 S. D.

at Page 588, in which opinion it is held that

there was no abuse of discretion shown on

the part of the defendants in granting a char-

ter for another bank at Centerville.

We submit that whether a dividend shall

be paid (if it is even proper to pay one) and

when, is entirely a matter of ministerial judg-
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Inent and discretion on the part of the offi-
cers. That they have a right to consider the
burden and expense involved. The resulting
unsubstantial benefits to the recipients and
the probable relatively small accruals to the
funds, necessitating, in any event, a further
or final dividend.

GENERALLY: Upon the phase of this
case, issuance of a writ to compel present
distribution of the Fund, we make the fur-
ther argument:

As disclosed by all of the facts and sum-
inarized in Paragraph XXV of the Answer
(Abs. P. 119), the facts are that the liabilities
accruing to the Guaranty Fund subsequent to
March 16, 1923, are in round figures, $46,-
000,000; this is without taking into account
liabilities accruing after July 1, 1927, when
the law was amended by Chapter 54, Laws
of 1927. The average daily deposits in open
banks is shown to be $80,000,000. The an-
nual levy of one-fourth of one per cent, which
is all that the law provides for, would, as
there alleged, produce $200,000, or less than
One-eleventh of the item of interest alone on
the face of the Certificates of Indebtedness.
Even if it were conceded that Chapter 54,
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Laws of 1927, could not have the legal effect

of discontinuing future assessments, to be cov-

ered into the Guaranty Fund, still the facts

disclose that the Fund is hopelessly insolvent

and could not, by continuing the levy and

collection of assessments, ever be in any sub-

stantial measure restored for the payment of

present obligations and the collection of fu-

ture assessments could not, by any stretch of

imagination, ever reduce, substantially, the

face of the obligation.

This presents a consideration entirely

different from those which we have hereto-

fore discussed. What we have said above

has been predicated upon the theory that the

Plaintiffs have adopted; that is, that the

guaranty of deposits is a continuing enter-

prise that cannot be abandoned, but must be

carried forward into the indefinite future, ad

infinitum, and upon that theory we retract

nothing said in our argument so far. We

should, in any case, recognize and accept

established, unalterable conditions; especial-

ly is that true in a case, such as this, where

the evidence supplied by the accepted facts

is so overwhelming. The condition that must

be so recognized in this case is the utter
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Permanent and incurable insolvency of the
Guaranty Fund. This condition cannot be
escaped either out of consideration of any
degree of solicitude for creditors of the Fund
or any degree of zeal for their protection.
Established, unalterable facts must be ac-
cepted and future conduct shaped thereon.
Having this in mind as a premise, we say
that the purpose of the Guaranty Fund Law,
as gathered from the terms of the legislative
act itself, was that deposits in state banks,
as defined in the act, should be protected and
their payment guaranteed in the manner and
by the means provided in the law. It was
not the purpose that the deposits in the earli-
est bank to fail should be guaranteed, as a
Preference over the rights of those owning
deposits in banks subsequently failing. Nei-
ther was it the purpose that deposits should
be guaranteed in a group or class of said
banks to the exclusion of deposits in other
banks, such class or group to be determined
by the proximity of its closing at the time the
law became effective. The purpose was that
the protection should extend to the deposits
of all banks alike. It was not contemplated
that a crisis could occur that would cause the
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failing of so many banks as to render the pro-

posed protection hopelessly futile and the

Fund created permanently insolvent. The

theory of the law was that the very protec-

tion which it offered would stablize the struc-

ture, obviating all failures, or, at least, all but

the rarest occasional failings. It thus being

the manifest intent to afford indirect protec-

tion to depositors of all banks by obviating

the failing of banks through the sense of
security engendered by the policy of the law.

The facts alleged in the Answer generally

disclose how utterly the effect of the law has

fallen short of its intent and purpose. The

net result is now indisputable that the obli-

gations upon deposits are, in round figures,

fifty times the amount of the fund provided

for their payment. Without any payments

having been made in more than six years, the

Fund still remains a meager remnant of assets

without hope of substantial accruals and with

a hundred thousand—probably more- —de-

mands upon it. In this situation, we believe

it proper to assert that the Fund constitutes a

trust fund, together with such comparatively

small accruals as shall result from future ad-

ministration, for the benefit, not only of the
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first bank or group of banks to fail, but for
the benefit of the creditors of all banks fail-

ing up to the date of the discontinuance of
the assessments for the Fund—July 1, 1927.
This is upon the theory that priority in the
right of payment is not the same as a right
of preference to payment. Any creditor or
group of creditors, who now demands first

Payment because of original priority rights is
also demanding that a right of preference be

adjudged in his or its favor and that the rem-
nant of assets of an insolvent enterprise be

applied to the uses of the few to the exclu-
sion of the rights of all other creditors. -We

believe the law to be otherwise and to be
that where any person, estate or entity is

established to be insolvent, its remaining
assets must be distributed prorata to all

creditors as a matter of law, justice and
equity. The case of State ex rel Driscoll v.

Smith, supra, was brought and maintained
1-1Pon the theory that under the language of

Chapter 134, Laws 1921, the creditors of that
bank should be first paid out of the Fund, the

language being that their Certificates "shall

become due and payable on the first day of
March next succeeding the date of issue
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thereof and shall be paid out of the first
money accruing to the Depositors' Guaranty
Fund." This Court, in its opinion, construed
this language to mean that "Certificates pay-
able March 1, 1924, shall be paid before

those payable March 1, 1925, are paid, but

there is no legislative intent indicated that

there shall be any priority of payment be-
tween any of the Certificates payable March

1, 1924." It must be borne in mind that when

this Court had under consideration the Dris-

coll Case its decision in that action was neces-

sarily based upon the statutes then in force

and that the Guaranty Fund Law, which pro-

vided for annual assessments upon open state

banks, was then in full force and effect and

that this Court's decision was necessarily

controlled by that fact. The present situa-

tion is that the provisions of the Original Act,
relating to the annual assessment, have been

repealed and no further material accretions
to the Guaranty Fund can now be antici-

pated.

We submit in this case for the Court's

further reconsideration and in view of the

fact that Certificates should be issued aggre-

gating $22,000,000, clue March 1, 1924, that
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if strict priority is to control the order of pay-
ment and if the Fund is not to be treated as
the remnant of assets belonging to an insol-
vent enterprise and distributed prorata, to all
creditors, then that it cannot be prorated by
the payment of dividends to any group of
Creditors, but that, in the order in which the
creditors are entitled to payment, they must
he paid in full. The Fund may not be con-
sidered remaining assets for distribution to a
group of creditors to the exclusion of all
Other creditors, merely because priority in
the order of payment was provided. The

right of priority in payment does not create
liens having priority merely because of the
earlier maturity dates. So, we repeat, upon
the theory that the Fund is to be a continuing
°ne to exist and have its being until all credi-
tors are paid, it should be promptly applied,
as prayed for in the Driscoll Case, to pay in
full the depositors of banks which closed in
the order of their closing. On the other hand,
if disposition is to be made of this Fund on
the premise that the Depositors' Guaranty
1\111d, as an entity, is insolvent without hope
of substantial restoration, the remaining
assets should be treated in the usual manner
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of treating assets of insolvent estates; that is,

distribution prorata to all creditors of the

same class regardless of the maturity dates

of their claims and a winding up of the

affairs.

We find for authority upon this proposi-
tion the recent case of Lacy v. State Banking

Board (Texas) 11 S. W. (2d S.) 496. In that

case at the time of the repeal of the provision

of the Guaranty Law, which provided for

assessments into the fund, the total of secured

deposits in closed banks was $1,013,714.73.

The amount of the fund was $493,186.94, the

amount available being substantially 50% of

the obligations. The opinion in this case is

well and thoroughly considered and covers

every phase and consideration of the case at

bar. We respectfully cite the case to this

Honorable Court for consideration of the full

text of the opinion. The facts, except for the

vast discrepancy in this case between the

amount of obligations and amount in the

Fund are on all fours with the facts in this

case, and for all necessary considerations the

principles involved are identical. The pur-

pose of that action was to compel payment in

full to the secured depositors of the first bank
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that failed. The Banking Commission alleged

facts (as are alleged in this case) showing the

insolvency of the fund. After reciting these

facts, the Court says:

"Before entering into the specific in-

quiry, it is well to notice a few elementary

Principles applicable to the determination
of the right to a mandamus generally. The

Writ of mandamus is a legal writ applicable

alike in legal or equitable proceedings. But

its issuance is most frequently determined

Upon equitable principles. (Citing eases

including 38 C. J. 544, § 8.) But whatever

the technical nature of the writ, under all

the authorities such extraordinary writ will

not issue to compel a public officer to per-

form an act, unless a clear right to such

performance in favor of the relator is

shown and likewise a correspondingly clear

legal duty of such officer to perform is

shown. In other words, mandamus to com-

pel the performance of an official act will

not issue where the act sought to be com-

manded involves an official discretion, but

only where such act is ministerial in its

nature (citing cases including 38 C. J 690.

§ 259).
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"The consideration involving, as it

does, the disposition of a trust fund where

insolvency has supervened, it should be de-

termined upon principles of equity analo-

gous to trusts and administrations gener-

ally. This is indisputable, because of the

actual insolvency of the statutory fund and

the repealing of the law whereby its restoi

ation to solvency is doubtful, if not impos-

sible." (In the case at bar we submit, that

the provisions of the law for continuing

assessments to be covered into the Fund

was repealed by Chapter 54, Laws 1927; 1

and, even if that act should in that sense

be held unconstitutional, there is no hope

that the fund would be restored to solvency

by its operation.) "But, whether the con-

sideration is to be controlled by equitable

principles or not, nevertheless if the re-

lators are entitled to preference in payment

over other insolvent banks by virtue of the

statute, then the writ should issue at all

events, for equity will follow the law. So

that, we are put to the necessity of exam-

ining the act creating the fund sought to be

appropriated, with a vew of determining

relators' contention of vested right in, or

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



ci

81

Priority of payment from, the fund now

available in the hands of the board."

The various provisions of the Texas

Guaranty Law are here set out in the opinion.

Among these, Article 443 of the Act, which

provides for an initial payment of one per
cent on average daily deposits and thereafter

one-fourth of one per cent annually until the
fund reaches $5,000,000, with the power in
the banking board in emergency to require

the payment of annual two per cent assess-

ments to restore the fund to $5,000,000. Also

Article 446, defining the obligations to be

Protected and 448 providing for the applica-

tion of assets of a closed bank to the payment

of obligations and the payment of any bal-
ance to secured creditors out of the fund.

After then stating that the obvious purpose

of the Act is to protect "all unsecured non-

interest-bearing deposits" coming under the

Protection of the statute, the Court says:

"The act will be read in vain to dis-

cover any other purpose of the law than the

protection of all unsecured noninterest-

bearing deposits in failing banks coming

Within the statute. Indeed, we do not

understand that this is disputed by either
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party. The relators base their contention

of preference specifically upon Article 448,

already quoted the contention being that

its language is such as to give them a

vested right to the extent of their deposits

in the available funds in the hands of the

banking board when the bank carrying

their deposits was taken into the possession

of the commissioner of banking, and that,

whether such payment was actually made

or not, the purpose of the law being that

they should receive such payment, its ef-

fect is to create an assignment or lien, both

legal and equitable as to such available

funds, and that they cannot be deprived of

such vested right by the failure of the

board to make actual payment, as was its

duty to do. It is true that equity will con-

sider as done whatever the law required to

be done under the circumstances. * * * "

After stating general rules of construc-

tion of a statute, the Court says:

"If the act had spoken specifically with

respect to the contingency of insolvency

and the distribution of a sum short of full

protection of all depositors, of course there

would be an end of the controversy. No
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construction of the statute would be per-

mitted, as none would be needed. But it
is apparent there is no such specific pro-

vision for the situation that has arisen

through failure of the scheme and repeal of

the statute. The Legislature contemplated
a plan providing for full protection of all

depositors secured by a fund replenished

from time to time through a system of

assessments of member banks. They never

for once, apparently, contemplated the ex-

igency of an insufficiency of funds and pro-

vided for such an emergency. On the other

hand, they expressly provided for such an

emergency by a levy or assessment to se-

cure the needed funds, thus to accentuate

the major purpose. of full protection to all

depositors. But, not having made specific

provision for the contingency that has

arisen, the law will imply into the statute

the intention that under such circumstances

the remnant fund of the insolvent estate

will be dispensed according to the princi-

ples of equity. Such an implication is jus-

tified, and even made necessary, because

all men are presumed to intend equity and

fair dealing, unless the contrary clearly ap-
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pears, and especially will such implication

be made when it is in keeping with the

general expressed purpose of the instru-
ment under consideration. Indisputably,
payment in full to relators, thus exhausting
practically the entire fund in the hands of
the board, is a material advantage to them
over the other depositors of failed banks,
and is tremendously unfair upon principles
of equity, and will in no event be enforced

or even permitted unless the intention of

such preference is clear. The only lan-

guage of the act relied upon as making this
intention clear has already been quoted

from Article 448. But we are of the opin-

ion the language does not justify the con-

tention, which is obviously at variance with

the general purpose of the law. To our

minds, the language does no more than in-

dicate a priority of right as to maturity of

claims for payment. The language is: 'The

remainder shall be paid out of the Deposi-

tors' Guaranty Fund through the Banking

Board.' There is not one word indicating

an appropriation of any special fund or

part of fund. The language is merely the

establishment of a liability and does not
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make the same payable out of any particu-

lar portion of the fund. It is no more in

legal effect than the final establishment of

the liability of the depositors' guaranty

fund. It, of course, is to be implied that

such liability is presently payable, but there

is lacking that essential intention creating

a preference by way of assignment or lien,

either legal or equitable."

We feel justified to say in passing that
the language of our statute relied upon in

the Driscoll Case is more nearly sufficient to

create an appropriation to the payment in

full of the creditors of the Stock Growers

Bank of Ft. Pierre "out of the first moneys

accruing to the fund" than is the language of
the Texas statute. But this Court has held

that it is not such an appropriation and that

Opinion stands unless it be modified on re-

consideration in recognition of the necessity

of making full payments to creditors until the

fund is exhausted. The Texas opinion con-

tinues:

"Now, for the moment reverting to the

principle that equity will consider that as

done which should have been done by the

commissioner, it is seen that there is no
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clear indication that the depositors of the

bank first failing should be paid necessarily

out of the funds then on hand, for such is

not necessarily true. Under the provisions

of the law, such payment may be made

from assessments by reason of the absence

of available funds actually on hand at the

time of such failure. But, upon the broad

principles of equity, it is not clear that the

commissioner of banking should have paid

relators' claims upon their being approved,

for, if the interpretation we have indicated

is the correct one, then it was not his duty

to pay them in full, for, as a careful, com-

petent official, he is presumed to have done

his duty and to have been familiar with the

situation which threatened imminent insol-

vency. If, in such a situation, he had ex-

hausted all possible funds to the obvious

loss of others who, by the express terms of

the act were entitled to equal protection,

his conduct would have been little less than

reprehensible. Certainly the commission-

er's course in the instant case was within

his plain duty as the administrator of an

important public and private trust. The

provision that the remainder due to deposi-
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tors shall be paid out of the depositors'

guaranty fund through the banking board,

of course means in the regular and orderly

method of administering the law. This

contemplated solvency, an ample reserve

fund, and a liberal power of assessment of

member banks. But, when the machinery

by which these affairs are administered has

broken down, the plan made impossible of

further execution, the available fund wholly

insolvent, and the law creating the scheme

itself repealed, that orderly process of pay-

ment is no longer practicable or even pos-

sible, according to the original contem-

plated means and methods of performance,

but rather is controlled by the principles of

equity applicable to trust funds and admin-

istrations generally. There can be no

doubt, as long as the statute was in force,

and the means of replenishing the guaranty

fund were available, that depositors were

entitled to payment in the order in which

their claims matured—in other words, as

their debtor banks were taken over by the

commissioner. While the statute does not

specifically declare that such payment shall

be made out of the funds then available, of
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course it could mean nothing else. Such is

the necessary implication. There is no

other way payment could be made. But

this would not mean to create a preference,

the effect of which would create a lien, any

more than an ordinary debtor's promise to

pay at maturity would have such effect. An

ordinary debtor promises as a matter of

law to pay his creditors in the order in

which their respective debts mature, and

necessarily out of any available funds then

on hand, but it has never been thought that

this in anywise creates an equitable assign-

ment or lien upon such existing funds in

favor of the debt first maturing. Upon in-

solvency, the estate is administered upon

equitable principles, without preference as

to priority of maturities. Preferences come

only by contract or statute."

We have quoted the language of the

foregoing decision at perhaps greater length

than we should do in this brief, but we be-

lieve it so pertinent to the case under con-

sideration that we submit it for the assistance

of the Court. The further reasoning of that

opinion we recommend to the consideration

of this Honorable Court—particularly upon
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the point that to pay the creditors of one

bank, and we say in this case to pay any

group of creditors, would be a discrimination

violative of the general intent of the Guar-

anty Law that all depositors should be pro-

tected.

We revert and say that disposition of the

Fund on hand, to our mind, must be made in

one of two ways—either, as prayed for in the

Driscoll Case by payments in full to the credi-

tors of the banks that closed in the order of

their closing upon the theory that the lan-

guage, "payable out of the first moneys ac-

cruing to the fund" gave a preference or,

that that Fund must be administered as are

assets of an insolvent estate prorated to all

creditors.

In the latter event, as hereinbefore set

forth, and as alleged in the Answer, full liqui-

dation is essential to the payment of a divi-

dend and in the sense of full liquidation we

mean collection of all moneys that are to

accrue to the Fund and determination or

liquidation of the exact and full liability to

depositors.

As hereinbefore shown, the Fund is now

a mere remnant of assets when compared
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with its great volume of liabilities. If the

amount presently available is distributed on

the basis of a dividend substantially in the

proportion of $1,000,000 to $50,000,000, a

two per cent dividend will result. If there-

after accruals of $100,000 or $200,000 come

into the Fund, a further dividend of one-

tenth or two-tenths of that amount will be

necessitated. The payment of such dividend

is burdensome and expensive. The delay in

making payment until final dividend could

not be of substantial injury to any great num-

ber of creditors, such dividend being only

two per cent; and, as hereinbefore contended

for, in any event, no plaintiff or petitioner in

a mandamus case can be heard to say that

he may arbitrarily fix the date upon which a

receiver or administrative officer shall declare

a partial dividend out of assets; that officer

having discretion and having a right to con-

sider all of the surrounding circumstances

and to himself fix the time of paying divi-

dends in the light of sound business con-

siderations.

In conclusion, as to the first main issue,

that is, present distribution of the moneys

now in the fund:
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We respectfully submit that under the
law and the established facts as hereinbefore

set forth, the writ of mandamus will not lie
to compel distribution of moneys now in the

guaranty fund and the plaintiffs' petition

must in that respect fail.

CONSTITUTIONALITY OF CHAPTER

54, LAWS 1927

This portion of the argument and cita-

tion of authorities deals exclusively with a

consideration of the provisions of Chapter 54

of the Session Laws of 1927.

Some difficulty exists in determining the

exact nature and character of the position

sought to be maintained by the petitioners

With reference to the construction and effect
of this act, due to the fact that three separate

briefs have been filed on their behalf, in

Which there exists some lack of harmony in

their interpretation of the effect of this stat-

ute. The action is prosecuted on relation of

the attorney general, and in his brief he con-

cedes the constitutionality of Chapter 54 in
so far as it relates to state banks organized

and existing since its passage, but contends

that it is unconstitutional in so far as it tends
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to relieve state banks now in operation—
which were chartered prior to its passage—
from paying annual assessments for the ben-
efit of the old depositors' guaranty fund.

In view of the attorney general's state-
ment that Chapter 54 of the Session Laws of
1927 is constitutional in so far as it affects

banks organized since its passage, and
as it affects all state banks now in ex-
istence in so far as their present relationship

to the Department of Banking is concerned,
no further consideration will be given by
counsel for the defendants to that feature of
the matter. Our argument will be con-
fined solely to the contention made by peti-
tioners, that the act is unconstitutional in so
far as it tends to relieve the state banks now
in existence, which were chartered and oper-
ated as going banks under the old guaranty
law, from paying further assessments into the
guaranty fund.

The questions raised by the petitioners
with reference to the constitutionality of
Chapter 54 of the Session Laws of 1927 are
of sufficient importance to justify a review of
the history of banking legislation in South
Dakota for the purpose of affording a proper
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background against which to view the old
guaranty law and the legislative intent and
Purpose for which it was passed.

When the State Constitution was adopt-
ed in 1889, by inference provision was made
in Article 18 for the enactment of a general
banking law by the state legislature. The
legislature of 1891, pursuant to the powers
lrnplied by this section, enacted Chapter 27
Which provided a general banking code for
the incorporation of banks and limited the
right to engage in the banking business to

associations which had conformed to the

Provisions of that chapter.

The constitutionality of this act was con-

sidered in the case of State vs. Scougal, 3 S.
11). 55, 51 N. W. 858. Judge Corson, who ex-

Pressed the opinion of the Court, held that
Article 18 of the State Constitution did not
give the legislature power to control banking,
and that the only banking power conveyed by
the Constitution was limited to the issuing
°f bills or paper credit designed to circulate
as money. In 1892 the attitude of the Court
Was that the right of the individual citizen
t° engage in the business of banking was just
as much a common prerogative and an in-

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



94

alienable right as were his right to engage

in merchandising, blacksmithing or farming,

and that the business of banking was not of

such a public character as would justify the

state in invoking its police power to regulate

the same. This decision merely illustrates

how far we have traveled in the past forty

years, and how radically we have changed

our views with reference to the powers of the

state to regulate and control business, which,

while of a purely private character, concerns

and affects the public welfare.

The adverse decision of the Supreme

Court which declared unconstitutional Chap-

ter 27 of the Session Laws of 1891. deferred

the adoption of a general banking act until

1903, when by Chapter 79 of the Session

Laws of 1903 a general act to provide a uni-

form system for the organization and control

of banks, and defining the duties of the Su-

perintendent of Banks, was enacted. This

act escaped the consequences of the decision

in the Scougal case, by avoiding any limita-

tion on the right of a private individual to

engage in banking, but made such private

individual subject to the somewhat loose con-

trol and management which was vested in the
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hands of the public examiner, who was cre-

ated ex officio Superintendent of Banks.

About 1912 there were a number of hank

failures in South Dakota which aroused the

Public mind to a need for a more strict regu-

lation and control of banking, and awakened

the public conscience to the fact that bank-

ing—while strictly of a private character, and

carried on by private individuals and corpo-

rations for private benefit—was directly con-

cerned with the public welfare of the state.

The states of Oklahoma, Kansas and Ne-

braska had encountered similar difficulties,

Which in turn seriously affected public con-

fidence in banking and seriously interfered

With the growth and development of the busi-

ness industries of the state. In the early his-

tory of some of the eastern states--as a re-

sult of the almost total failure of the banking

sYstem of the country—a need for regulation

and control, in order to establish public con-

fidence, had resulted in the passage of acts

designed to in a measure guarantee the safety

; Of bank deposits by creating a form of a

ank guaranty fund. See People vs. Walker,

17 N. Y. 502. These acts had in no single

instance proven successful, and had all brok-
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en down under the strain of adversity. Nev-

ertheless a number of Western and Middle

Western states saw fit, in the first decade of

the new century to adopt bank guarantee acts

based upon the ideas tried out and aban-

doned nearly a century previous in some of

the eastern states. These acts were at once

attacked as unconstitutional, and in the case

of the Nebraska, Oklahoma and Kansas acts,

found their way to the United States Supreme

Court.

The need for more stringent regulation

of banking in this state, which crystallized

in 1915, found a precedent already estab-

lished in the acts of Oklahoma, Kansas and

Nebraska. The Supreme Court of the United

States had by its decisions definitely estab-

lished the status of state banking laws and

the power of the state to regulate and control

banking under the inherent authority found

in the police power of the state. This senti-

ment found expression in Chapter 102 of the

Session Laws of 1915, which was a compre-

hensive act to provide for the establishment

of a department of banking and finance in

the State of South Dakota, and for the regu-

lation and control of the management and
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operation of state banks, and created a de-

Positors' guaranty fund for the purpose of

stabilizing bank credits and insuring confi-

dence in bank deposits. As this act was

modeled after the form of the bank acts of

the other western states, the language of the

Supreme Court of the United States in inter-

preting such acts is of particular value to us

in considering the authority and purpose

under which the constitutionality of such acts

was sustained.

The following opinion was written in the

ease construing the Oklahoma bank act, from

Which the first of the following citations is

taken:

"The reference to Art. 1, Sec. 10 does

not strengthen the plaintiffs' bill. The only

contract that it relies upon is its charter.

That is subject to alteration or repeal as

usual, so that the obligation hardly could

be said to be impaired by the Act of 1907,

before us, unless that statute deprives the

plaintiff of liberty or property without due

process of law. Whether it does so or not

is the only question in the case.

"In answering that question we must

be cautious about pressing the broad words
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of the Fourteenth Amendment to a dryly

logical extreme.

"It may be said in a general way that

the police power extends to all the great

public needs. It may be put forth in aid

of what is sanctioned by the usage, or held

by the prevailing morality or strong or pre-

ponderant opinion to be greatly and imme-

diately necessary to the public welfare.

Among matters of that sort probably few

would doubt that both usage and prepon-

derant opinion give their sanction to en-

force the primary conditions of successful

commerce. ' Even the primary object

of the required assessment is not a private

benefit, as it was in the cases above cited of
a ditch for irrigation or a railway to a mine,

but it is to make the currency of checks

secure, and by the same stroke to make

safe the almost compulsory resort of de-

positors to banks as the only abailable

means of keeping money on hand.

"We can not say that the public inter-

ests to which we have adverted, and others,

are not sufficient to warrant the state in

taking the whole business of banking un-
der its control. On the contrary, we are
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of the opinion that it may go on from regu-

lation to prohibition except upon such con-

ditions as it may prescribe. In short, when
the Oklahoma legislature declares by im-

plication that free banking is a public dan-

ger, and that incorporation, inspection, and

the above described co-operation are neces-

sary safeguards, this court certainly cannot
say that it is wrong."

Noble State Bank vs. Haskell, 219 U. S.
104, 55 L. Ed. 112:

This was a suit by a number of Nebraska

banks to prevent the banking board of Ne-

braska from carrying out and enforcing an
act similar to the Oklahoma statute. The act

forbade banking except by a corporation
formed under the act and provided for the

creation of a guaranty fund. The Circuit Court
of the United States held that the statute was

unconstitutional and issued an injunction

against its enforcement. Relying entirely
Upon the precedent established in the Noble

State Bank case the United States Supreme
Court held that the decree of the Circuit
Court of the United States must be reversed.

Shallenberger vs. First State Bank of

Holstein, 219 U. S. 114, 55 L. Ed. 117:
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The decision in the Oklahoma case was

held to be decisive of the merits of the action

which involved the Kansas statute, except in

so far as the Kansas law showed certain

minor differences from the Oklahoma statute.

"The most important of these is that

contribution to the fund is not absolute 13T

required. On this ground it is said, and

was thought by the circuit judge, that the

law could not be justified under the police

power. We cannot agree to such a limita-

tion. If, as we have decided, the law might

compel the contributions on the ground

that we have stated, it may try to bring

about the same result by the creation of

motives less compulsory than command

and of disadvantages in holding aloof 1(

peremptory than an immediate stop. * *

Perhaps the most striking of these subordi-

nate matters is the preference of ordinarY

depositors over other creditors, a prefer-

ence that seemed to be overstated by the

appellants. This, obviously, is in aid of

what we have assumed to be one of the

chief objects and justifications of such

laws, securing the currency of checks.

Another discrimination complained of is
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that of unincorporated banks and banks

not having a surplus of ten per cent. But

if the state might require incorporation,

it may give advantages to incorporated

companies. It might provide that no bank-

ing business should be done except by cor-

porations, and that corporations should not

be formed or continue with less than a

surplus of 10 per cent, both provisions be-

ing for the purpose of assuring safety. If,

instead of that, it allows the plaintiffs to

keep on without incorporation, and with

a smaller surplus, they cannot compain that

the safer banks will outstrip them as the

result of the law. We think it unnecessary

to discuss the case more at length."

Assaria State Bank vs. Dolley, 219 U. S.

121, 55 L. Ed. 123:

Noble State Bank vs. Haskell, 219 U. S.

575, 55 L. Ed. 341:

On application for rehearing the Su-

Preme Court said: "We fully understand the

Practical importance of the question, and the

very powerful argument that can be made

Itgainst the wisdom of the legislation, but on

that point we have nothing to say, as it is not

our concern."
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In referring to cases cited by the Court

in its previous opinion the Court said that

such cases were cited "to establish, not that

property might be taken for a private use, but

that, among the public uses for which it might

be taken were some, which, if looked at onlY
in our immediate aspect, according to the

proximate effect of the taking, might seem to

be private. This case, in our opinion, is of
that sort."

SUMMARY

In analyzing these cases which form the

foundation of authority sustaining the legal'
ity of such acts, it is self-evident that the

Court did not consider in any respect the

benefits to the individuals—whether deposi-

tors or banks—as of sufficient importance to

justify or sustain the legality of the act, or to

warrant declaring it unconstitutional.

The major premise upon which the con'

stitutionality of the acts in question were sus-

tained is rested squarely upon the police

power of the state, and is justified by a eon-

sideration of questions of public policy only.

The Supreme Court of the United States

flatly refused to consider the wisdom or prac-

ticability of the acts in question. With the
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question of whether the acts would accom-
Plish the results desired, the Court refused to
take issue, holding that the intent of the legis-
lature to provide for safe banking was suffi-
cient to sustain the validity of the acts under

the police power of the state, and that the

Wisdom of such legislation or the practical

results to be accomplished by it were not

questions for the Supreme Court to deter-

The only other decision of the United
State Supreme Court, in which a state bank

guaranty act was in any measure construed,

is an Oklahoma case in which the nature and
character of the fund itself and the powers
and duties of the Guaranty Fund Commis-

ioners were reviewed.

This was an original proceeding by man-

in the Federal District Court brought
by the Platte Iron Works, a Maine corpora-

against the members of the Oklahoma
State banking Board and the State Bank

e'rnmissioners to require payment to the pe-
titioners of certain deposit claims against a
slisPended Oklahoma bank, or the issuance
to them of certificates of indebtedness. Lank-

vs. Platte Iron Works, 235 U. S. 461, 59
14. Ed, 316.
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The case turned on the question of the

right of the plaintiff to maintain this action

and by a divided court of five to four the

majority opinion held that this fund belonged

to the State of Oklahoma, and that this was a

suit against the State of Oklahoma and could

not be maintained without the state's consent.

The discussion in the majority opinion

is largely confined to an analysis of three

Oklahoma decisions in which the Oklahoma

Supreme Court took the view that this fund

was as much the property of Oklahoma 0$

was its common school fund, and that such

an action was in fact a suit against the state.

SOUTH DAKOTA CITATIONS

The early history of the Guaranty Law iv

South Dakota was one of rosy promise, and

conveyed a false sense of security both te

the depositors as well as to the banks. The

period from 1915 to 1921 marked the greatest

era of prosperity reached in the history of tile

state. Being very largely an agricultural

state, with but a relatively small proportion of

its capital invested in either mining or many'

facturing, the prosperity of the state was re-

flected by the prosperous condition of agri-
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culture during that period of time. Conse-

quently no troublesome questions arose dur-

ing that era to find their way into the courts

except for questions which concerned the

chartering of new banks. This era or pros-

Perity was particularly fecund in the matter

of giving birth to new banking institutions,

and the number of banks chartered--both

state and national—increased at a truly start-
ling rate. Agricultural products, as well as

land which formed the basic wealth of the

state, showed a marked increase in value,

and business failures were few. Banking

enjoyed the same degree of apparent pros-

Perity as did the agricultural interests of the

state. The depositors of the few banks

Which failed during that period of prosperity

Were promptly paid in full out of the Guar-

anty Fund, and this in turn added to the

false sense of security which the creation of

that fund had bred in the public mind.

Consequently, when the collapse of our

financial structure came it was complete and

entire. With the exhaustion of the Guaranty

Vund in 1923 the financial structure of the

state was shaken to its very foundation, and

its almost total collapse followed. This, in
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turn, resulted in a congestion of the courts

with litigation involving questions growing

out of the insolvency and liquidation of state

banks and the insolvency of the GuarantY

Fund.

The first case to be decided by this court,

in which the character of the Guaranty Fund

was concerned, was the First National Bank

of St. Cloud vs. Hirning, 48 S. D. 417, 204

N. W. 901.

This was a mandamus proceeding against

the Superintendent of Banks and the mai'

hers of the Depositors' Guaranty Fund Com-

mission.

"The depositors' guaranty fund is not

a fund belonging to the state. It is a fund

created by statute, derived from assess-

ments of the banks operating under the

law, to insure the depositors of such banks

against loss. The statute specifically pre'

scribes the use to which this fund shall be

applied, and that is the payment of ̀ deposi-

tors and holders of exchange in good faith'

of insolvent banks. The application of the

fund as prescribed by statute and the du'

ties of the officers charged with enforce

ment of the law are purely ministerial;
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they have no discretion in paying out the

funds, but must pay out in the manner and

under the circumstances prescribed.

"On the other hand, a depositor is not

interested in the size of a bank's fund on

deposit. His interest lies in the safety of

his money so deposited, and the conveni-

ence to him in having an account with a

solvent bank. He may prefer to do busi-

ness with some men rather than others,

hut his chief concern is the safety of his

Money. The success or failure of a bank

depends largely upon the integrity and

business ability of the officers in charge.

Sometimes a bank fails through the dishon-

esty of its officials; probably more often

through poor business methods. Although

banks are required to publish periodical

statements, the statement may show re-

sources composed of much worthless paper,

and consequently the failure of a bank

Often resulted in the loss of the money be-

longing to others who were in no manner

at fault. This resulted in a lack of con-

fidence on the part of the public in general,

and in many instances the loss of the life-

time savings of poor people who could ill
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afford to lose the money. To remedy this

evil the banks were required to provide an

insurance fund to protect the depositors."

First Natl. Bank of St. Cloud vs.

Hirning, supra.

This case was shortly followed by an-

other decision in which a further interpreta-

tion of the character of the Fund was given:

"The rights of the creditors and de-

positors in the assets of the bank are no

different now from what they were prior

to the enactment of the Bank Guaranty

Law. The only purpose of the Bank Guar-

anty Law is to accelerate the payment of

the claims of the depositors, and to guar-

antee the payment of their claims in full,

when the assets of the bank are not suffi-

cient for that purpose." Bank of Spring-

field vs. Williams, 48 S. D. 529, 205 N. W.
221.

In State ex rel Driscoll vs. Smith, 49 S.

D. 106, 206 N. W. 233, which has previouslY

been cited in connection with another phase

of the argument, the Court was called upon
to consider the method of distribution of the

Guaranty Fund at a time when the insolveneY
of the Fund had become clearly established.
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"In our opinion the language of the

statute which provides that the certificate
'shall be paid out of the first money accru-
ing' to the fund imparts notice to the cer-

tificate holder that the like right to recover

Payment out of the first money accruing to
the fund will also inure to the benefit of

any certificate holder whose • certificate is
Payable on the same date." State ex rel

Driscoll vs. Smith, supra.

In the following three cases which are

ited the Court gave consideration to the
ellaracter of the rights created by the Guar-

antY Law, as well as the authority and power
Of the state to regulate banking.

"The liability of the guaranty fund is

Purely statutory, and must be determined

by the original transaction between the

Original parties." Mildenstein vs. Hirning,

49 S. D. 558, 207 N. W. 979.

"Banks are subject to public regula-
tion to the end that they may freely con-

tract debts with depositors." Wenzlaff vs.
Tripp State Bank, 50 S. D. 6, 208 N. W.
222.

"We think it is plain that the state has
not obligated itself to pay plaintiff, nor is
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there anything in the law to indicate di

state is the owner of the fund.

"Throughout the act the funds al

treated as belonging to the banks to b

held for the benefit of such depositors

may become entitled thereto. The state'

interest seems to be entirely supervisor

to insure the maintenance and lawful al

plication of the fund to the purposes fc

which it was created." South Dakota En'

ployers' Protective Assn. vs. Hirning, 50 S.

D. 126, 208 N. W. 584.

The first attack in the courts of this stat

against the Guaranty Law occurred after th

insolvency of the fund had become definitel

recognized. The attack was instituted b

open state banks which were struggling t°

survive during the period of great depression.

The petitioners called the court's attention t

the hopeless insolvency of the fund and th

fact that the annual drain upon their ow'

limited earning powers afforded no dire(

benefit to them or their depositors, and bl

small—if any—relief to the depositors of th

closed banks who were entitled to share i

the fund.

"In this case the objection is not t

37

ii
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the amount of the charge, but to the pur-

pose for which it is made. Changed con-

ditions have not changed the purpose. If

the purpose of the law was legitimate, and

the act therefore constitutional at the time

of its enactment, perforce it must remain

so, although because of changed conditions

its purpose is no longer useful or desirable.

Its uselessness may be a cogent reason for

its repeal by the lawmakers, but it can have

no weight with the court in construing it."

"It forms a part of the charter of the

state banking corporations. Statutes creat-

ing a depositors' guaranty fund have been

enacted in many states. Some of the ear-

lier statutes required contribution only

from banks which should be chartered sub-

sequent to the passage of the act, or banks

Which should elect to take the benefit of

the fund and contribute to its establish-

ment. These statutes were not attacked

Upon constitutional grounds, because the

creation of the fund was by contract. Later

statutes in many states have made it com-

Pulsory upon the state banks to contribute

according to the amount of their deposits

to such fund.
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"So far as the banking corporations

are concerned, the assessment sought to be

prohibited is not a tax or involuntary tak'

ing of their property, but a part of the con'

sideration exacted by the state for the cot'

porate franchise.

"Such provisions have been sanction'

ed, by eminent authority, as a legitimate

exercise of the police power." First State

Bank of Claremont vs. Smith, 49 S. D. 518'

207 N. W. 467.

Clear recognition was again given bY

this Court to the fact that the rights and obli-

gations arising under the Guaranty Fund

were purely statutory in a second case in

which the open state banks sought relief bY

judicial action.

"In First State Bank of Claremont v.

Smith, 207 N. W. 467, we held the main-

tenance of the fund to be a contract be'

tween the banking corporations and the

state as a part of the corporate franchise'

Treating the depositors' guaranty fund la'

as an insurance scheme, the assessments

are not insurance premius due from the

sured, but in the present state of the fund

are loss payments due from the insurer t°
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the insured; payment to the fund being a

means of payment to insured depositors

who are not appellant's debtors.

"The guaranty fund, although the

commission is empowered to issue certifi-

cates of indebtedness, is not in the true

sense a debtor. The true debtors are the

banks who have undertaken to maintain

the fund, while the fund is obligated to

Pay only if and when funds accrue with

Which payments may be made. The prom-

ise of the fund to pay is qualified and re-

stricted to a certain time and manner of

Payment, subject to priorities.

"Instead of basing our reasons upon

insurance principles, we think it better to

base them upon the principles of law ap-

Plicable to the situation as we find it. The

banks have contracted with the state to

insure depositors. To do so they created a

limited fund.

"As soon as the assessment was made,
it was the duty of the appellant to place
the money at the disposal of the guaranty

fund commission to be distributed accord-

ing to law, and from that time the money

clue upon assessment was impressed with
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a trust, and belonged to those desigated

by statute as entitled thereto. The bank

became the trustee of such money until

delivered to, or placed at the disposal of,

the commission." Farmers State Bank of

Canton vs. Smith, 50 S. D. 250, 209 N. W.

358.

The last decision of this Court in which

the nature, character and extent of the obli-

gations of an open state bank to the Guar-

anty Fund were fully considered, arose out of

an application of a going state bank for per-

mission to nationalize. This Court definitelY

held that the extent of the obligations of an

open state bank to the Guaranty Fund were

limited to the assessments which had pre-

viously been levied while such bank was in

operation, and to the assessments for such

portion of the current year as had run.

"This section does not, and does not

purport to, create a liability. It merelY

says that the bank shall not be released

from its proper proportion of outstanding

certificates of indebtedness. It does not saY

that such proportion is a pro rata propor-

tion. It does not define what that prop0r.

tion is. So that we must have recourse t°
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other sections of the statute to determine
the amount of the liability of plaintiff un-

der the circumstances.

"The only other statute relating to the

change from a state bank to a national bank

is found in section 8, c. 99, Laws 1925, as

follows: 'If any bank desires to go into

voluntary liquidation or to change to a na-

tional bank, it may do so by making the

Payments to said fund under the control

of the depositors' advisory commission for

the years 1925 and 1926 as herein provided

and such payments so made shall consti-

tute a full payment and discharge of any

liability to any guaranty fund of such

bank.'

"This act was referended and at the

recent general election it was rejected by
vote of the people, but that section does

not disclose a legislative intent that a state

bank intending to liquidate or nationalize

shall be liable to the guaranty fund after
the assessment for the year 1926 to be

levied February 1, 1927.

"The maximum annual liability is lim-

ited to one-fourth of one per cent of the

bank's average daily deposits.
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"In the absence of a statute defining

a further or different liability on the part
of a state bank desiring to nationalize from

the liability of a state bank desiring to

liquidate, is there any good and valid rea-

son why the superintendent should grant

permission in the latter case and not in the

former? We think not. It is therefore

clear that the words 'proper proportion' in

said section 9030 are not the equivalent of

'pro rata share computed on the basis of

then existing state banks and their then

existing respective deposits,' but that in ad-

dition to previous assessments that may be

unpaid they cover and include only the lia-

bility for the current year for the levying

of which assessment the time has not yet

arrived. Any other view would in our

opinion require us to judicially legislate a

liability upon state banks which the Legis-

lature has not made." Citizens State Bank

of Garden City vs. Smith, 50 S. D. 579, 210

N. W. 990.

The Guaranty Fund Law was peculiarlY

an experiment of states located in the middle

West and the far West. While there were

differences in the minor details of the various
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state statutes, all of them followed the same

general plan of organization and in the states
of Nebraska, North Dakota and South Dakota
a marked similarity existed in the statutes
themselves. For these reasons counsel have
carefully reviewed all decisions of the courts
of those states in which the Guaranty Fund

Law was adopted.

NORTH DAKOTA

The leading North Dakota case in which

the rights and liabilities arising out of the
%aranty Fund Law were fully and complete-

and carefully considered is as follows:

"The important and necessary place of

banking in the present economic and indus-

trial system, its close relation to the gen-

eral welfare and the public interest, and

the universal calamity that would result

With its general collapse, have led the Leg-

islature to enact statutes of a regulatory

and restrictive nature, but deemed neces-

sary in the interest of public safety. * * *

The public interest involved is sufficient
to warrant the state in exercising control
over the banking business, and, as said by
our court in the case cited, to prohibit the
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business of banking entirely, except upon

such conditions as it may prescribe. *

All regulations, like inspections, periodical

examinations and reports that are required

from the banks from time to time, are in

the interest of public safety. They are

not passed solely out of regard for the

financial interest of stockholders or of de-

positors in banks; they rest upon the broad'

er base that the public welfare and the sta"

bility of public business and commercial

relations depend, to a great extent, uP0I1

honesty and soundness in the banking

business. ' The Guaranty Fund LaW

has a more direct relation to the interests

of depositors in banks than the general

statutes regulating the business of banking

and providing for the examination of state

banks. It compels co-operation by banks

in advance in order to insure the safety °f

deposits of money. This act deals spec°'

cally with the interests of one class of the

general public directly interested in sourla

banking methods, namely, depositors. Otb-

er regulatory laws, like those requiring e%-

aminations and reports, while they operate

in the interest of depositors, are priniarilY
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a recognition of the fact that the general

Public is vitally interested in sound and

honest banking methods. Whether the law

be passed in the express interest of a desig-

nated portion of the general public, or of
the public as a whole, the act must be

classed as a regulatory measure and find its

justification in the police power. It is a

legislative recognition of the law that con-

fidence is the basis of credit; that, when

confidence takes wings, the structure of

credit collapses. ' * The situation, con-

trary to that which was before the Legisla-

ture in 1917, clearly disclosed that it would

be possible to pay immediately or within
a reasonable time, from assessments levied

against functioning banks, only a compara-

tively small number of the depositors in

the banks then closed, without imposing

burdens on open banks that would lead to

general insolvency and collapse of the state

banking system. Whether the power exist

to impose such a burden, we need not

decide. ' A vested right is an immedi-

ate fixed right to present and future enjoy-

illent, or where the interest does not de-

Pend upon a period or an event that is un-
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certain; the right is vested when the en'

joyment thereof has become the propertY

of some person as a present interest; the

right is expectant, not vested, when it de-

pends upon the continued existence of the

present condition of things until the bar

pening of some future event; the right jS

contingent, not vested, when it comes int°

existence only on an event or condition

which may not happen. Pearsall v. Great

Northern, 161 U. S. 646, 16 S. Ct. 705, 40

L. Ed. 838. A right is not vested so long

as something remains to be done to con-

summate it and to fix the right of the citi-

zen to enjoy it; it seems to be a right or

interest in property not open to doubt or

controversy. * In Evans v. McFadden,

supra, in a carefully considered opinion,

Justice Thayer says: 'It may be difficult

some cases to fix the precise date at which

a right can be said to be fully vested, and

for that reason to have become propertY

within the meaning of the Federal Consti-

tution, when the right in question is purelY

of statutory creation, or has been acquired
by pursuing some remedy which the law

affords to suitors, and is in no sense an 013-
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ligation arising out of contract. * * * When

called upon to resolve questions like the

one in hand, the courts have never deemed

it necessary to close their eyes to the equi-

ties of the case, but have frequently permit-

ted their judgments to be influenced by

the consideration that that which the Legis-

lature has done in the way of disturbing

rights acquired under existing laws was

morally right, and in accordance with jus-

tice and fair dealing.' * * * It is a familiar

rule that there is no vested right in wrong.

With particular reference to the situation

before us, it may likewise be said that

there is no vested right in inequity. * '

The assessment, creation and administra-

tion of the fund, from whatever standpoint

considered, are made pursuant to a legis-

lative policy, which may be changed at

Will; the payment of the assessment is

compulsory (failure to pay it is followed

by results substantially identical with those

that follow when special assessments

against property are not paid, the prop-

erty—here the right to do a banking busi-

ness--may be taken), does not rest upon

contract in any respect, and the legislative
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wisdom which dictated the adoption of

that policy may likewise alter or abandon

it. * ' The State undertakes to perform a

service to depositors not in any manlier

founded on contract. That service and the

compensation provided in the act are some-

what analogous to the situation presented

in the pension cases. It is held that the

pension is a bounty, and that the benefi-

ciary, even though the municipality mg

have deducted a part of his salary to ere-

ate a pension fund, has no vested interest

therein which may not be taken away bY

subsequent changes in the statutes. See

Pecoy v. City, 265 Ill. 78, 106 N. E. 435;

Pennie v. Reis, 132 U. S. 464, 10 S. et'

149, 33 L. Ed. 426; Friel v. McAdoo (Sul).)

91 N. Y. S. 454; Head v. Jacobs; 150 KY.
290, 150 S. W. 349; Gibbs v. Minneapolis,

125 Minn. 174, 145 N. W. 1075, Ann. Gas'

1915C, 749; Eddie v. Morgan, 216 Ill. 437,

75 N. E. 174. * * It is not a license fee

that must be paid as a prerequisite to en'

gaging in business, or that is exacted f01.

the purpose of raising a fund to be ex-

pended in regulating business. It is levied

for a public purpose in execution of a de'
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Sign proper and justifiable under the police

Power. It seems to the writer that the ex-

action from the banks, made in order to

create the guaranty fund, is a species of

taxation that rests upon the same general

Principles as special assessments; that the

justice of imposing this special burden up-
on individual banks must be vindicated

Upon the assumption—underlying special

assessments generally—that the contribu-

tors, while bearing the cost of a scheme

Which operates to the advantage of the

Public at large, will suffer no material loss,

because of the increased public confidence

and security and the consequential increase

in revenue-producing business. * ' Under
the facts in the pleadings and the Deposi-

tors' Guaranty Fund Law, is the relation

between the state and depositors in closed

banks in any sense one of contract, express

or implied? We do not think so. We have
seen that the fund is to be used for a pur-

Pose proper under the police power, and
that it is created through the exercise of

the power of taxation. See Noble v. Has-
kell, supra, Lovette v. Lankford, supra, and

Lankford v. Platte, supra. The end in view
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is governmental in character; the means

which the Legislature deemed best calcu-

lated to attain that end require the exercise

of sovereign powers. The essential ele-

ments of the causes comprehended in the

class familiarly known in the law as actions

ex contractu are wholly lacking." Wirtz v.

Nestos, 51 N. D. 603, 200 N. W. 524.

In a later case the North Dakota So'

preme Court, in again considering the char'

acter and nature of the obligations arising

under the Guaranty Fund Law, definitely PI'

lowed the rule in each state in which such

law has been enacted—that the rights and

obligations arising out of the Law were pure"

ly statutory and in no sense contractual.

"In Wirtz v. Nestos, 51 N. D. 603, 20

N. W. 524, this court had occasion to con'

sider the Guaranty Fund Acts. In that

case we held that the guaranty fund is

public fund, created through the exercise

of the taxing power for a public or govern'

mental purpose, controlled by a state age-

cy in the public's behalf, and in which the

state has, at least, a possessory interest ill

order to carry out the legislative pad

and accomplish the purposes of the act;
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that the rights of depositors as claimants

against the fund are not contractual."

Standard Oil Co. vs. Engel (N. D.), 212 N.

W. 822.

The more recent decision of the North

bakota Supreme Court, in an opinion handed

dovvn last year, follows the decision of our

c'wn Court in the case of Garden City Bank

VS. Smith, being an action brought by the

Guaranty Fund Commissioners to compel a

state bank which had nationalized to file its

annual reports and comply with the require-

tents of the Commission with reference to

the paying of annual assessments.

"The Guaranty Fund Act is a regula-

tory measure. It was enacted pursuant to

the police power of the state. It embodies

a comprehensive scheme for the regulation

of state banks and the protection of the de-

Positors therein. * * * As a taxing measure,

the act contemplates that every bank under

its. operation shall contribute to the guar-

anty fund in proportion as it has insurable

deposits. * * * We therefore hold that,

Where a bank operating under the guaranty

fund liquidates or converts into a national

bank, all liability to the fund on account
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of future assessments ceases." State vs'
First National Bank (N. D.), 224 N. W.
161.

NEBRASKA

The following references are to Nebras•

ka decisions in which the Supreme Court of

that state has considered the rights and obli'

gations arising out of the statute.

"Has the bank shown prima facie an
interest in the subject-matter? It praYs

for itself and for all other banks contrib'

uting to the state depositors' guarantY

fund. This fund is created by assessments

made upon all state banks in proportion

to the amount of their average deposits'

Any depletion of the funds must be made

up by these banks. The banks occupy t°
the fund a similar position that taxpayers

bear to the public funds." State vs. Faror

ers State Bank (Neb.), 170 N. W. 901.

"The guaranty fund is a creature of

the statute, and the legislature, by fair eon'

struction of the statute, has fixed the con'

ditions upon which deposits in banks are

protected." "State vs. People's State Bant4

(Neb.), 196 N. W. 912.
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"In this state the banking business

may be carried on only by corporations.

The banking business is declared to be

quasi public and is therefore subject to

reasonable regulation for the protection of

the public." Citizens' State Bank vs. Stray-

er (Neb.), 208 N. W. 663.

The following case was decided by the

Nebraska Supreme Court within the past few
inonths. In this case the Nebraska Supreme

Court was presented with a situation similar
tO that confronting our own Court in the ease

Of First State Bank of Claremont vs. Smith,

sl1Pra, and the Nebraska Court cites with ap-

Proval and follows the decision of this Court
11 the Claremont case.

"The banking business, carried on pur-

suant to a state charter, is quasi-public and,

for protection of the public and in its in-

terests, is subject to reasonable regulation

by the state. Citizens State Bank v. Stray-

er, 114 Neb. 567, 208 N. W. 662. '

The demands on the guaranty fund are

burdensome, but the situation before us

Was created, or in any event was made

Possible, by the Legislature in the enact-

Trient of the law. It is a basic principle that
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it is, ordinarily, not within the province of

the courts to annul a legislative act except

as a last resort and in a case where no other

remedy is at hand." Abie State Bank vs'

Weaver (Neb.), 227 N. W. 922.

KANSAS

The following citations from the Kansas

Supreme Court are of particular interest dile

to the fact that the state of Kansas--like the

state of South Dakota—repealed its GuararitY

Fund Law and as a consequence it becarge

necessary for the Supreme Court of that state

to interpret the rights and obligations created

by their statute. Incidentally they held with'

out hesitancy that the legislature of Kansas

had ample authority to repeal the assessments

provided under the Guaranty Fund Law n°t'

withstanding the fact that there were a large

amount of unpaid certificates of indebtedne55

issued and outstanding against the Fund.

"There is nothing in the Bank Gtor

anty Act which creates what we usuallY

term a personal liability on member ban'

Their liability is limtied, first, by the ni0'

ber of assessments that may be made

any calendar year, and the rate of 011

assessment, and the sum upon which 1t
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shall be computed; and, second, by the

bonds pledged, or money deposited in lieu

thereof, as evidence of good faith that they

will, on their part, carry out the provisions

of the act. ' There is no personal lia-

bility upon the bank. Its liability was lim-

ited by assessments made while it was a

member and by its bonds which it pledged

as an evidence of good faith, and, when

that liability is exhausted and the bank is

no longer operating under the provisions of

the act, it is not further liable. * * * The

statute is hardly contractual in its nature

anyway. It was originally enacted, and the

successive changes from time to time have

been made in it, under and by virtue of the

police power of the state. * * * The obliga-

tions are imposed as statutory obligations

rather than contractual obligations. Even

certificates issued by the bank commission-

er to depositors on the bank depositors'

guaranty fund are not negotiable instru-

ments in the sense that term is used in the

Negotiable Instruments Act, but simply evi-

dence statutory rights and obligations.

State v. Home State Bank of Dunning

(Neb.), 201 N. W. 971; State ex rel Davis
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v. Kilgore State Bank, 201 N. W. 901, 112

Neb. 856; Kidder v. Hall, 251 S. W. 497,

113 Tex. 49. ' The rights and liabilities

of the parties are statutory rights and ha'
bilities, rather than contract rights and ha'

bilities. This applies to the rights and

liabilities, not only of member banks, bri

of depositors, and holders of certificates or

the bank depositors' guaranty fund. And

their rights and liabilities should be deter'

mined under the statute as it exists at the

time the question in controversy arises.

State vs. Bone (Kan.), 244 Pac. 852.

"It is true, as argued by defendant,

that the rights, duties, and responsibilities

of parties under the Bank Guaranty La"

are statutory rather than contractual that

the enactment of the Bank Guaranty LaW

and modifications of it from time to time

is an exercise of the police power of the

state, which power the state is authorized

to use in this respect for the reason that

the business of banking is one clothed With

a public interest. State ex rel v. Bone, 120

Kan. 620, 624, 244 P. 852, and authorities

there cited. * * * But regarding the rights
and obligations of parties under the Banl
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Guaranty Law as being statutory, there oc-
cur events by which rights and obligations
With respect thereto become fixed and are
no longer subject to change. * ' In other

Words, events which had taken place had
fixed the rights or obligations of the par-

ties. As long as events had not otherwise
fixed the rights of the parties, banks could

Withdraw as member banks, or liquidate,
as suited their directors. Their acts were
Wholly voluntary, but, when events caused
their rights or obligations to become fixed,
they were bound, notwithstanding their di-
rectors might choose otherwise. * * * When
the bank was closed, his right to control
his deposit ceased. He then acquired the
right to have a certificate issued to him on
the bank depositors' guaranty fund for the
full amount of his deposit, and that the
same should bear interest from the date the
hank closed until it was paid. Not for
some part of his deposit only, not for the

dePosit without interest, but for the full

amount of his deposit, with interest. This
right became fixed and vested in him. The
fact that the certificate was not issued until
more than a year after the bank failed did

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



132

not affect it. This right became vested in

him the day the bank was closed. It is fun-

damental, of course, that the Legislature

cannot by statute deprive a person of vest-

ed rights in property." Thompson vs. Bone

(Kan.), 251 Pac. 178.

"Their bond constituted a trust fund

for the benefit of certificate holders of such

failed banks, and while the legislature

could repeal the bank guaranty act, it could

not destroy or take away the fund then

existing, to the detriment of such certificate

holders. Each certificate holder had a

vested right to a certificate bearing interest

at the rate of 6 per cent per annum for the

amount of his deposit; a vested right to be

paid from the assets of the failed bank

and from the depositors' guaranty fund'

He had likewise a vested right to partake

of the proceeds of the bonds then on de-

posit. ' We conclude that chapter g9,

Laws of 1929, was valid in its repeal of

article 2, c. 9, of the Revised Statutes of

1923 (9-201 to 9-217), but that it WO

invalid and of no effect in so far as it at-

tempted to authorize return of the bonds

in question." Smith vs. Koeneke (Kan.)'

280 Pac. 767.
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OKLAHOMA

The Oklahoma Guaranty Law was pro-

ductive of considerable litigation, part of

Which found its way to the United States

Supreme Court and has heretofore been cited.

Their Guaranty Fund was the first in all the

Western states to become exhausted and was

rePealed in its entirety by their state legisla-

ture. The purpose of the following citation is
to 
show how closely the reasoning of their

Courts have been followed by other states in

illterpreting the rights arising out of the
guaranty Fund Law as being purely statu-

tory, and in no sense contractual.

"But whether we regard it as the ex-

ercise of the police power, or the taxing

Power, or of both, clearly this cannot

be a contractual liability. Nor can it

be enforced on the ground of estoppel.

The estoppel might, in a particular in-

stance, render a statute enforceable but it

does not, and cannot, substitute a contract

for the statute. It is true that we have

What are known as implied contracts. But

this is where the party contracts by

his acts. A man can contract by his acts,

as well as by his tongue, or his pen for

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



134

they are but different means of expressing

his assent, and acts speak louder and more

sincerely than either the tongue or the per.

But surely the man in the street--this man

well beloved of the law; in the last analy

sis, the only really great lawyer--would 110

feel that he was agreeing to pay this invol

untary exaction merely because he did 110

quit business, any more than the colonie

felt they were bound to pay the taxes ill)

posed by the British Parliament merely be

cause they continued to exist as colonie•

Evidently the Legislature did not regard

this assessment as contractual in its nature

* * * It may repeal the law, and thus re

lieve all the banks from the payment of

these future assessments. This law did not

require or permit any act on the part of the

bank for its enforcement. The bank's as

sent or dissent, was absolutely immaterial

Its agreement, express or implied, vv9

equally so. The Legislature was proceed

ing under a power which required none 0

these. It was an enforced involuntarY

charge, as all taxes and all impositions un

der the taxing and police power are,

invitum, willing or unwilling, and is to be
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SO construed; and, speaking only with ref-

erence to the exercise of these powers, an

assessment is not a contract, and, if a con-

tract, it is not an assessment." Citizens

National Bank vs. State (Okla.), 184 Pac.
63.

MISSISSIPPI

Mississippi, like other states where a
C'naranty Fund Law had been enacted, soon
found itself confronted with an insolvent
fund and was called upon to determine the
rights and obligations of the open state banks
to such fund. They held, as has our own Su-
Prenle Court, the Supreme Court of North
l'akota, the Supreme Courts of Kansas, Okla-
hcana and Texas, that the only obligation
Which an open state bank had to the fund was
t° Pay the current assessments while oper-
ating as a member of that fund.

"It is needless for us to discuss the
the holdings of other states, nor is it for us
to consider the wisdom or folly of this sec-
tion of the act. This section is perfectly
Plain and unambiguous, and practically
construes itself. It says that a guaranteed
bank upon retiring from business shall be
entitled to receive from the state treasurer

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



136

its bonds after all its depositors have beeP

paid in full, and after it has paid all assess'

ments on account of the guaranteed banks

in liquidation. It has to pay nothing more

than the assessments that have been made

against it under this banking law. It i5

not liable for any fund under this act until

an assessment has been made against it'

This law limits the number of assessniert

each year and the amount thereof. Tile

bank paid these assessments, and its

dating agent is entitled to a return of these

bonds." Mississippi Banking DepartnOt

vs. Adams (Miss.), 102 So. 70.

TEXAS

The most recent decision construing tile,

Guaranty Fund Law is found in the state 01

Texas in an action very similar in its 011/1

and in the relief sought to the one now beYre

this court, and the case has already 131

cited in connection with another phase °

this argument.

This was an action brought by deposi0

of failed state banks in Texas against Ine111:

bers of the state banking board, having 95 it'

purpose, among other forms of relief, 01-
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damus to compel the guaranty fund commis-

sion to distribute moneys on hand in the

fund, and to declare unconstitutional the

repealing act of the Texas Legislature of
1927.

"It is elementary that the intention of
the makers of an instrument, whether stat-
ute, contract, or testament, will control its

interpretation. If the act had spoken specifi-
cally with respect to the contingency of in-
solvency and the distribution of a sum short
of full protection to all depositors, of course
there would be an end of the controversy.
No construction of the statute would be
Permitted, as none would be needed. But
it is apparent there is no such specific pro-
vision for the situation that has arisen
through failure of the scheme and repeal
of the statute. The Legislature contem-
Plated a plan providing for full protection
Of all depositors secured by a fund replen-
ished from time to time through a system
Of assessments of member banks. They
never for once, apparently, contemplated
the exigency of an insufficiency of funds
and provided for such an emergency. On
the other hand, they expressly provided
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for such an emergency by a levy or asses

ment to secure the needed funds, thus to

accentuate the major purpose of full prc

tection to all depositors. But, not having

made specific provision for the contingeneY

that has arisen, the law will imply into th

statute the intention that under such en

cumstances the remnant fund of the insol

vency estate will be dispensed according t°

the principles of equity. Such an impli0

tion is justified and even made necessall

because all men are presumed to intend

equity and fair dealing, unless the contrail

clearly appears, and especially will 001

implication be made when it is in keeping

with the general expressed purpose of the

instrument under consideration. Indisput

ably, payment in full to relators, thus e'c'

hausting practically the entire fund in the

hands of the board, is a material advantage

to them over the other depositors of failed

banks, and is tremendously unfair uP°-

principles of equity, and will in no event be

enforced or even permitted unless the in'

tention of such preference is clear. *

But, when the machinery by which these

affairs are administered has broken down
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the plan made impossible of further execu-

tion, the available fund wholly insolvent,

and the law creating the scheme itself re-

pealed, that orderly process of payment is

no longer practicable or even possible, ac-

cording to the original contemplated means

and methods of performance, but rather is

controlled by the principles of equity ap-

plicable to trust funds and administrations

generally. There can be no doubt, as long

as the statute was in force, and the means

of replenishing the guaranty fund were

available, that depositors were entitled to

Payment in the order in which their claims

Matured—in other words, as their debtor

banks were taken over by the commission-

er. * ' We think the guaranty fund sys-

tem of this state may well be likened to a

Mutual form of insurance in which member

banks are ratably assessed, and in which

each has an equal right to share in the

fund created for the protection of all de-

Positors of the class named in the statute.

For this reason, we think the principle

laid down in dealing with insolvent mutual

insurance and mutual building and loan

associations as to priority in payment of
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matured and unmatured certificates are
applicable to this. ' * 'And provided

further, that the passage of this act shall

not affect the liability of state banks f
assessments to the guaranty fund as such

liability existed at the time this act takes

effect.' * * * An ascertainment of what
is meant by the provision, 'as such liability

existed at the time this act takes effect,'

will determine the power of assessment

now possessed by the banking board.
"To construe this provision to mean

that the banking board could continue to

annually levy the 2 per cent assessment

against banks in the system through a long

period of years until all insolvent banks

are fully liquidated would work a manifest

hardship on such banks. They became

members of a system founded upon the

mutual principle. Under such an interpre'
tation such principle would be wholly ig-

nored, and they would be heavily penalized
for a number of years, during which time

their own depositors would receive no prcr
tection whatever from the guaranty fun
' A statute should never be so co

strued as to work injustice and hardship,

or

d.

if
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the language used can reasonably be given

any other construction. If the statute ad-
mits of two constructions, it is obvious that
the more reasonable of the two should be

adopted as that which the Legislature in-

tended. We should not attribute to the

Legislature an intention to do what is a
Clear, manifest, and gross injustice. Rather
the presumption should be, where the de-

sign of the act is not clear, that the Legis-
lature intended the most reasonable and
Just interpretation to be placed upon it.
* * * Tested by these rules, we think the
Provision in question contemplated that
banks which were members of the system
on February 11, 1927, at the time the re-
Pealing act took effect, would be liable for
the 2 per cent assessment for the current
Year; that it was only intended to give the
banking board power to assess such banks
for the liability which had accrued at that
tune, and did not contemplate a contingent
liability of future annual assessments so as
to authorize assessments over an unlimited
Ilurnber of years." Lacy vs. State Banking
80ard (Texas), 11 S. W. (2) 496.
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ARGUMENT

Counsel for the defendant have sought,

by the authorities to which reference has been

made in detail, to show the Court the line of

reasoning which has been followed, net

alone in this Court, but in the courts of evell

state in which a guaranty fund law was es'

tablished. This line of reasoning is all predi'

cated upon the basis of statutory rights as

distinguished from contractual rights. There

is no argument with counsel for the petitioners

over the elementary principles arising out of

a contractual relationship. It is our contew

tion that the rights arising out of the GO'

anty Fund Law were purely statutory, and

no sense ever became contractual.

The history of banking legislation shows

clear and definite public policy. Starting With

an initial theory that banking was a private

business, conducted by private individuals Pr

a private benefit, banking legislation folloWed

a definite trend, step by step, and there Were

imposed regulations and restrictions till

the business of banking as the character alld

relation of that business became more all

more closely identified with the public Wel:

fare of the state and nation, until today 1t
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thoroughly recognized by every court—both

state and national—that the business of bank-

ing, although private in its nature, is quasi-

Public in its function and effect.

The courts have always recognized that

When matters of public welfare were in-

volved, lacking direct authority in the Con-
stitution, a state might invoke the broad pre-

rogatives contained in its police powers,

Where regulation and restriction were needed,

to safeguard the interests of the public. The

Supreme Court of the United States, in the

laaranty Fund cases to which attention has

been called, sustained the constitutionality of
the Kansas, Oklahoma and Nebraska Guar-
anty Fund acts solely on the ground that such

acts were a necessary restriction and regula-

ticm under the police power of those states.

As was said by Justice Holmes in the case

Of Noble State Bank vs. Haskell, supra, "It

InaY be said in a general way that the police

Power extends to all the great public needs."

And again from the same opinion. "We can-

Say that the public interests to which

\\re have adverted, and others, are not suf-
ent to warrant the state in taking the

Whole business of banking under its control.
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On the contrary, we are of the opinion that

it may go on from regulation to prohibition

except upon such conditions as it may PO'
scribe."

The language used by Justice Holmes'

in the case just referred to, finds constant

repetition in the decisions of the various

states which have been cited, and was ar

proved in the Claremont Case when this

Court said, "Such provisions have been sane'

tioned by eminent authority as a legitimate

exercise of the police power." Calling the

Court's attention again to the decision in the

case of Wirtz vs. Nestos, supra, referring t°

the reason why the North Dakota GuarantY

Law had been passed, the court says: "Whe'
ther the law be passed in the express interest

of a designated portion of the general public'

or the public as a whole, the act must be

classed as a regulatory measure and find itfr

justification in the police power." And again

from the same decision: "Under the facts

the pleadings and the Depositors' GuaranOr

Fund Law is the relationship between the

state and depositors in closed banks in all
sense one of contract, express or implied'

We do not think so."
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Some difference of opinion exists, as will

be noted from an examination of the authori-

ties cited, as to whether the assessments lev-

ied under the Guaranty Fund Law were in
the nature of a mutual insurance scheme, or
Were to be justified under the taxing power
of the state. In no instance have the courts

seen fit to definitely determine the assess-

Ments levied under the act to be either a

direct form of taxation or as assessments

tinder a mutual insurance plan. More for the

Purpose of analogy than otherwise, both this
eourt and courts of other states have in their

°Pinions seen fit to refer to the assessments
either as a species of taxation or as assess-

Ments under an insurance plan. But nowhere

d° the decisions of this Court, or other
eourts, find anything of a contractual nature
1/1 the relationship created by the Guaranty

tirid Law. As was said by the Supreme
C°11rt of Oklahoma in the case of Citizens
National Bank vs. State, supra, "But whether

We regard it as the exercise of the police
11°Aver, or the taxing power, or both, clearly

this cannot be a contractual liability." Fur-

ther, with reference to power of the legisla-
ttlre to change, alter or repeal the law, the
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Oklahoma Supreme Court in the same deei-

sion says: "Evidently the legislature did Ot

regard this assessment as contractual in it8

nature. ' * It may repeal the law, and

thus relieve all the banks from the payment

of these future assessments." It is of interest

here to note that the legislature of Oklahoma

saw fit to exercise the power to repeal, and

that the act of repeal was never questioned

in the Supreme Court of Oklahoma.

In the case of State vs. Bone (Kas.),

supra, the Supreme Court said: "The statute

is hardly contractual in its nature anywaY'

It was originally enacted, and the successive

changes from time to time have made in

under and by virtue of the police power of

the state. * ' The rights and liabilities of

the parties are statutory rights and liabilitY,

rather than contract rights and liabilities,

This applies to the rights and liabilities, rot

only of member banks, but of depositors, and

holders of certificates on the bank depositors

guaranty fund."

Speaking of vested rights, unquestion-

ably a depositor in a closed state bank oper-

ating under the Guaranty Fund Law could

not be deprived of his rights as to the mone
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in the Guaranty Fund at the time his bank

railed. Likewise he had a right, when his
bank failed, to receive a certificate of indebt-

edness if sufficient funds were not available
t° Pay him in full. Beyond that nothing in
the nature or character of a vested right ex-

isted. Thompson vs. Bone (Kas.), supra.

In the recent case of Abie State Bank
VS. Weaver (Neb.), a clear and express invi-

tation to the legislature of Nebraska to repeal
the Nebraska Guaranty Fund Law is found
much the same language as was used by

°11r own Court in the Claremont Case, in
Which our Court said with reference to the
guaranty Fund Law: "Its uselessness may
be a cogent reason for its repeal by the law-
inakers, but it can have no weight with the
eourt in construing it."

In all the reasoning of all the courts the
Cluaranty Fund Law is not treated as primar-
1137 a fund for the benefit of the individual
dePositor, nor is its constitutionality sustained
°11 that ground. The public welfare alone
Was considere.d and the constitutionality of

the Guaranty Fund Law was sustained solely
(111 the ground of public expediency. It was

felt by the legislature that the enactment of

A
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a Guaranty Fund Law would tend to sustain

public confidence in banking, and that eon-

fidence in banking was of sufficient import'

ance to justify invoking the police power of

the state for that purpose. Following the

same line of reasoning the legislatures of

Texas, Oklahoma, Kansas and South Dakota

—recognizing that a further continuance of

the Guaranty Fund Law would weaken Pub-
lic confidence in banking by continuing 3

burdensome assessment upon the active state

banks without any corresponding benefit

either to them or their depositors because of

the hopeless insolvency of the GuarantY

Fund—repealed their laws.

PENSION CASES

In searching for an analogy to the right's

and obligations created by the GuarantY

Fund Law, the attention of counsel was

rected toward a line of authorities involving

the construction of pension statutes. Courts

of other states, in considering the character

and nature of the rights arising under their

Guaranty Fund Laws, found a close analogY

to those rights in cases construing the right's

arising under a pension statute. These rights

were found to be, in every instance, treated 95
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Purely statutory rights, and in no sense con-

tractual rights.

An even closer relationship existed be-
tween the pensioner and the fund created

for his benefit than ever existed between a
Closed bank depositor and the Guaranty

In practically every pension case con-

sidered the pensioner had been required to
contribute a portion of his salary toward the

Creation of the pension fund, thus creating a

direct and personal contact and relationship
between the individual and the fund. How-
ever, without exception the courts in con-

struing the pension statutes have held that

their rights arising under such a statute were

hrely statutory and in no sense contractual,

411c1 that the legislature had full authority to

l'ePeal, amend or alter, as it saw fit, the
rights of the pensioner.

The first case considered was an appeal

the Supreme Court of the state of Cali-

f°rnia involving the rights of a policeman

Who had contributed to a police fund as an

Ificer of the city and county of San Fran-

isco• Following his retirement from the

f°ree, and shortly before his death, the legis-

lature of California changed the statute—
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which previously would have allowed his

heirs a fund of $1,000.00 on his death—so as

to deprive them entirely of any recovery

from the fund.

"Being a fund raised in that way, it

was entirely at the disposal of the govern'

ment, until, by the happening of one of the

events stated—the resignation, dismissal or

death of the officer—the right to the spe-

cific sum promised became vested in the

officer or his representative. It requires n°

argument or citation of authorities to shoW

that, in making a disposition of a fund of

that character, previous to the happening

of one of the events mentioned, the state

impaired no absolute right of property in

the police officer. The direction of the

state, that the fund should be one for the

benefit of the police officer or his repre-

sentative, under certain conditions, Os

subject to change or revocation at all

time, at the will of the Legislature. There

was no contract on the part of the state that

its disposition should always continue as

originally provided. Until the particul31'

event should happen upon which the mole

or a part of it was to be paid, there was II°
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vested right in the officer to such payment.

His interest in the fund was, until then, a

mere expectancy created by the law, and

liable to be revoked or destroyed by the

same authority." Pennie vs. Reis, 132

U. S. 464, 33 L. Ed. 426.

"As against the state there is no vested

right in the pension accruing in the future

from month to month. It may be taken

away. The whole pension system may be

abrogated without a violation of the Con-

stitution. A pension already accrued can-
not be taken away. * The same prin-
ciple is recognized under similar facts in

Rudolph v. United States, 36 App. D. C.

379, where the court said: 'The statute

differs from a contract in that the govern-

Ment may withdraw the benefits conferred
at any time it may deem advisable, after a
Party enters the service, either before or
after the right to a pension accrues. * '
It also follows that, while there is no vested
right in a pension which cannot be de-
vested by the mere exercise of the legisla-

tive will, if relators have any rights, they
are vested ones so long only as the statute
41 question remains in force and un-
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changed, subject to be devested at anY

time that Congress may desire." Gibbs vs.

Minneapolis Fire Department (Minn.), 145

N. W. 1075.

"He contends that the law as it

isted at the time iv entered the service, in
regard to a pension, entered into and

formed a part of the contract of his ern'

ployment, and that his rights to the ben-

efits which would accrue under the then

existing statute were vested property rights

of which he could not be deprived by arlY

subsequent act of the legislature. Tilis

argument cannot be sustained. Pensiops

are in the nature of bounties of the ge

ernment, which it has the right to give'

withhold, distribute, or recall at its disere"

tion. United States v. Teller, 107 U. S. 64'

2 Sup. Ct. 39, 27 L. Ed. 352; Frisbie

United States, 157 U. S. 160, 15 Sup. Ct.

586, 39 L. Ed. 657; Eddy v. Morgan, 216

Ill. 437, 75 N. E. 174; * * * Eddy v.

Morgan, supra. In the case last above

cited this court (216 Ill., on page 449, 15

N. E. on page 178) said: 'Appellees argue

this case as though it were a matter of Oil-

tract or vested right, while, in fact, it is 3
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mere matter of largess or bounty. A pen-

sion is a bounty springing from the gra-

ciousness and appreciation of sovereignty.
It may be given or withheld at the pleasure

of a sovereign power. Because one is

Placed upon the pension roll under a valid
law is no reason why that law may not be

repealed and the pension cease. Walton
V. Cotton, 19 How. 355 (15 L. Ed. 658) ;

Prisbie v. United States, 157 U. S 160 (15

SUP. Ct. 586, 39 L. Ed. 657) ; 26 Am. &
Efl g. Ency. of Law (2d Ed.) 658." Pecoy
VS. City of Chicago (Ill.) 106 N. E. 435.

"A pensioner has no vested right to
his pension. The Legislature which cre-
ated it can recall its bounty at its discre-
tion." Head vs. Jacobs (Ky.) 150 S. W.
349.

The following case was an action in-

v°1ving a judgment which had been rendered
against the city of New Orleans pursuant to
statute of the state of Louisiana for damages
cl°ne to the property of the plaintiffs by a

in°h in the city of New Orleans. After the
jticignients were rendered and the liability be-
earne fixed, the legislature of the state of
l'°11isiana changed the tax levy of the city of
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New Orleans and reduced the limit of taxa'

tion to such a point that all of the revenues

of the city were required to meet its current

expenses. It was claimed by the judgment

holders that this statute was unconstitutional

in that it impaired the obligation of a e011"

tract and was likewise in violation of the

Fourteenth Amendment.

"The right to re-imbursement fol

damages caused by a mob or riotous asserw

blage of people is not founded upon arlY

contract between the city and the sufferers'

Its liability for the damages is created bY

a law of the Legislature, and can be with-

drawn or limited at its pleasure. * * But,

however considered, the imposition is silv

ply a measure of legislative policy, in n°

respect resting upon contract, and subject'

like all other measures of policy, to anY

change the Legislature may see fit to make'

either in the extent of the liability or in the

means of its enforcement. And its charac-

ter is not at all changed by the fact that

the amount of loss, in pecuniary estiMa"

tion, has been ascertained and established

by the judgments rendered. The obliga-

tion to make indemnity, created by the
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statute, has no more element of contract in

it because merged in the judgments than

it had previously. The term 'contract' is

Used in the Constitution in its ordinary

sense, as signifying the agreement of two

or more minds for considerations proceed-

ing from one to the other to do, or not to

do, certain acts. Mutual assent to its terms

is of its very essence. * * There is,

therefore, nothing in the liabilities of the

City by reason of which the relators re-

covered their judgments that precluded the

state from changing the taxing power of

the city, even though the taxation be so

limited as to postpone the payment of the

Judgments. * * * Conceding that the

judgments, though founded upon claims

to indemnity for unlawful acts of mobs or

riotous assemblages, are property in the

sense that they are capable of ownership

and may have a pecuniary value, the re-

lators cannot be said to be deprived of

them so long as they continue an existing

liability against the city." State vs. Mayor,
et al, 109 U. S. 285, 27 L. Ed. 936.

The Guaranty Fund, like a pension to

vvhich reference has been made, was in the

1111111.-._
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nature of a largess or bounty, as a result of

which the pensioner and the bank depositor

received something so long as the law was in
effect as a result of special legislation enacted
for a public purpose. The pensioner ae-

quired no vested right which would permit

him to maintain an action to require the con'

tinuance of the fund out of which he had

drawn his pension, any more than does 3

closed bank depositor acquire a vested right

that would enable him to enforce the CO

tinuance for years of assessments to the Guar'

anty Fund.

This class of legislation, which is coll'

fined to the regulation of business, is always

subject to amendment or repeal at the will

of the legislature, and does not create vested

rights.

The definition of vested rights is some

what difficult, but the one most commonlY

cited in the texts and opinions is that of Mr'

Justice Cooley, as quoted in Pearsall vs'

Great Northern Railway Company, 161 U. S'

646, 40 L. Ed. 838 (847), as follows:

"It is said by Mr. Justice Cooley that,

'rights are vested in contradistinction t°

being expectant or contingent. They are
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vested when the right to enjoyment, pres-
ent or prospective, has become the property
of some particular person or persons as a
Present interest. They are expectant when

they depend upon the continued existence
of the present condition of things until the
happening of some future event. They are
Contingent when they are only to come into
existence on an event or condition which
may not happen or be performed until
some other event may prevent their vest-
ing:

12 C. J. p. 958, § 493.
In the case now before the Court, the

ontingent rights of the petitioners to have
annual payments made into the depositors'
guaranty fund did "not happen or be per-
f°11ned" until that right was terminated by
the passage of Chapter 54, Laws 1927.

"The police power of a state is an in-
herent attribute of its sovereignty with
Which it is endowed for the protection and
general welfare of its citizens and of which
the state may not divest itself by contracts
or otherwise. One state legislature, there-
fore, cannot by any agreement bind itself
or its successors not to exercise the police
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power of the state. All contracts, whether

made by the state itself, by municipal cOrP

porations, or by individuals, are subject

be interfered with, or otherwise affected

by, subsequent statutes enacted in the 1)0113

fide exercise of the police power, and do

not, by reason of the contracts clause of

the Constitution, enjoy any immunity fi 0111

such legislation. And, in like manner, or

dinances enacted by municipal corp(r3-

tions within the scope of the police power

lawfully delegated to them are valid tO

withstanding such ordinances affect CO

tracts previously made by such corpol-

tions, or by individuals or private corpol-

tions. This rule is not only reasonable, but

necessary, as a contrary rule would enoble

individuals, by their contracts, to del)!isre

the state of its sovereign power to en
act

laws for the public welfare."

12 C. J. p. 991, Sec. 603.

In acts of the legislature where the ,91e

purpose sought to be accomplished is the re-

striction or regulation of business, individU91

are bound to recognize that the legislat
e

reserves the right, when conditions warrOlt'

to amend or repeal such statutes. A solve'
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What similar situation is found in a New York

decision. In 1910 the legislature of New

York passed an act which required private

hankers to secure and post a surety bond for

the purpose of insuring repayment of their
deposits. In 1914 this act was repealed and

an action instituted by a depositor for the

PimPose of having the repeal act declared

unconstitutional on the ground that it vio-

lated the obligation of a contract. It was the
contention of the petitioner that relying upon

this act he had in good faith made a deposit

and entered into contractual relationship with

the bank solely as a result of this legislation.

It was his further contention that a repeal of

this legislation would violate the obligation

Of his contract with the bank and render his
contract of less value to him. The New York
Court said:

"There is, however, nothing in the

nature of a contract in the legislation.

There is no express or implied promise that
the license will be continued for any length
of time, and it is always within the legiti-
/nate scope of legislative power to repeal

Or amend legislative enactments dealing

merely with the regulation of business.
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' When this is the object of the 10

those who act upon the faith of its p

visions do so with a reasonable assuran

indeed, that it will not be modified or re•

pealed until such action shall be required,

in the judgment of the legislature, by the
Ageneral interests of the community; but

with notice that it is subject to revocation

by the state whenever the public exigencies

may demand. Such a repeal involves n°

breach of obligation in the sense of the

Federal Constitution; for the faith reposed
tis on the stability of a general law and 1

on the efficacy of a legal contract." Green'

span vs. Oliner, 149 N. Y. S. 752.

ro.

Ce,

STOCKHOLDERS' LIABILITY ACTIONS

In the case of Garey vs. St. Joe Mining

Company, 91 Pac. (Utah) 369. 12 L. R.

(N. S.) 554, the court clearly stated the 113'

ture of the contract created by a corporate

charter. The court quoted from 2 Cook 011

Corporations (5th Ed.) Sec. 492; 1 Clark gt

Marshall Private Corporations, Sec. 271 F,

follows:

"The charter of a corporation having

a capital stock is a contract between three
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Parties and forms the basis of three dis-

tinct contracts. The charter is a contract

between the state and the corporation;

second, it is a contract between the corpor-

ation and the stockholders; third, it is a

contract between the stockholders and the

state."

The only contracts created by a corpor-
ate charter are those which come within one
0f the three classes stated above. This is

shown by the decision in the case of Pixley
vs. Roanoke, 75 Va. 320, where the court said
that the charter of a corporation,

"Is not a contract between the corporate

body on the one hand and individuals

Whose rights and interests may be affected

by the exercise of its powers on the other,
but it is a compact between the corpora-

tion and the government from which they

derive their powers. Individuals, there-

fore, cannot take it upon themselves in the

assertion of private rights to insist upon

breaches of contract by the corporation as
a ground for resisting or denying the exer-

cise of a corporate power."

In the case of Howley vs. Bonanza Queen
4'fling Company, 111 Pac. (Wash.) 1073,
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the corporation was dissolved by operation

law while actions of creditors were pendi

The creditors claimed that this statute eff(

ing the dissolution impaired the obligat

of their contracts with the corporation,

the court said:

"To whatever extent a corporate frail'

chise may constitute a contract between the

state and the corporation or its stockhold'

ers, it has never been held that the credi-

tors of the corporation are parties to that

contract."

The full nature and character of the

liability of a stockholder in a state bank wa

fully considered by this Court in the case of

Smith vs. Olson, 50 S. D. 81, 208 N. W. 585'

We refer to this decision and to the authcri'

ties just cited for the reason that the petition'

ers in their respective briefs have attached

some importance to stockholders' liabilitY

cases as involving principles of contract re-

lationship that in some measure would have

a bearing upon the situation created by t

facts in this action.

As was said by this Court in the case °f

Smith vs. Olson, supra, Section 3 of Article

18 of the State Constitution, which provid

he

es
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for bank stockholders' liability, is self-

executing and the liability thereby created

cannot be varied or diminished by legislative
act. In the second place, the relationship

created between the stockholders of a bank

corporation and its depositors is of a per-

sonal nature and when the depositor of a
bank enters into the relationship of debtor
and creditor with his bank, as a result of that

Personal relationship, there is created a con-

tractual obligation in which the bank, by ac-

cepting his deposit, promises and agrees to
return to his the deposit, and to insure the
return of the deposit pledges not alone its
°Wu assets but likewise the personal liability
of its stockholders.

This state of facts readily distinguishes
the stockholders' liability actions from the
situation found in this action. No personal
relationship of any character exists between

the Open state banks and the depositors and
creditors of failed state banks. The stock-

holders of the open state bank have had no
relationship of any character with the deposi-

tors of other state banks. There is no privity
of contract existing between them.

4
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POWER OF THE LEGISLATURE

This brings us to a consideration of the

power of the Legislature to amend existing

laws. Of course, the power of the LegiJa'

ture to amend existing laws relating to the

performance of its governmental functions is

unquestioned, and generally speaking no leg'

islature has authority to pass a law which a

subsequent legislature may not amend. Tile

broad statement is often made that no one

has a vested right in existing law. This

statement must, however, be somewhat

ified by the further one that after rights have

vested under a statute, the power of the leg-

islature to adversely affect such rights is re-

stricted. But it is universally held that n°

act of the legislature can preclude a subse-

quent legislature from exercising the police

power of the state for the protection of the

general public health, safety and welfare, and

that as against the exercise of the p 01 ice
power no one can have a vested right ill

existing law.

Again, referring to the Guaranty FL
statute, attention is called to Section 9020

the Revised Code of 1919, as amended

Chapter 134 of the Laws of 1921. This
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the section which provides for the issuance
of certificates of indebtedness to depositors of
failed state banks, whose claims against such

banks have not been paid in full. The form
cl these certificates is determined by the
statute. The statute provides that such cer-
tificates shall be drawn against the Deposi-
torS' Guaranty Fund, and shall become due
and payable on the first day of March next
ileceeding the date of issuance thereof, and
Sh
-Ian he paid out of the first money accruing

to 
the Depositors' Guaranty Fund. No defi-

tlite time of payment is provided in these cer-
tigeates and the only method of payment
Provided is out of the first moneys accruing
t° the Depositors' Guaranty Fund. If no

--ileYs accrue to the fund the statute pro-

no other method or means of paying
'ese certificates. This section was contained
- substantially the same form in the original
Ct and every depositor—from and after the

1 --sage of the Guaranty Fund Law— -was
llargecl with notice and knowledge of the
4)rlditions and terms of that act. Clearly

he 
l 

Only rights of contract which were createdv
this statute are those found in the Guar-

Fund certificate of indebtedness. Such
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contractual rights as the depositor of a closed

state bank possess are measured by the tern 

of his certificate of indebtedness. Neither

this certificate of indebtedness nor the 10

which created it contain any provisions re'

quiring the maintenance, by the legislature,

of the statute requiring state banks to al'

nually pay an assessment into the GuarantY

Fund. Neither does this statute create or fl%

any personal liability on the part of state

banks to the Guaranty Fund, to the holders

of certificates of indebtedness, or to the de-

positors in other failed state banks. In the

absence of such a personal liability on the

part of state banks, no possible contract

relationship exists as against them which

would limit the right of the legislature 
to

amend, modify or repeal any or all of the

Guaranty Fund Law.

As we have already pointed out, the

eeenactment of bank guaranty laws has 1 ) 

justified as an exercise of the police power.

But if the bank guaranty law is a legiti-

mate exercise of the police power of the 
state

er•
so must its repeal also be a legitimate es

cise of the police power. If the regulation °f

rbanking through a guaranty is a matte
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the public peace, safety and welfare, so must
a Modification of that law be a legitimate ex-
ercise of the same power. And as we have

already pointed out in the Noble Case, supra,
the Supreme Court of the United States says:

"In the first place, it is established by

a series of cases that an ulterior public ad-

vantage may justify a comparatively insig-

nificant taking of private property for what
in its purpose is a private use."

It should be borne in mind that the re-
Peal or amendment of the Guaranty Law by
the 1927 act does not substantially destroy
Or take away the remedy of the holder of
certificates on the Guaranty Fund. Although

the amount of the annual assessment at the
Inaximum rate of one-fourth of one per cent
iS 
a substantial sum; as compared with the

alnount of outstanding certificates it is insig-

ilificant. And the magnitude of the debt is
°Ilstantly augmented by interest. The

45sessment for the year 1927 produced only
184,106.47 (Abs. p. 20). The outstanding

4rtificates approximate fifty million dollars

Principal, and bear interest at the rate of

ye Per cent per annum. So we have a debt

()f fifty million dollars with more than two

L  4
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million a year interest accrual, and

assessment of less than $200,000 per Ye31.

coming in. Not only that, but the inconle

from the assessment is a dwindling rather

than an increasing stream. The result is that

the certificate holder must look, as indeed he

always was required to look, to the assets of

the failed banks for the substantial part of

his payment, and that remedy is in no NOY

impaired by the legislation in question.

The rosy picture that is painted in the

last pages of the Attorney General's brief °T1

the peace, prosperity and plenty that 41

spread over the land by the adoption of his

views is highly pleasing to contemplate, but

is wholly without foundation in human exPer-

ience. It is clearly a reappearance of the

"free silver" and "greenback" theory til3t

everyone can be made prosperous and haPPY

by legislative fiat.

In considering the constitutionality 0
f

the act of 1927, the situation before the Leg'

islature must be taken into consideration. An

act which involves the exercise of Police,

power stands or falls partly as a matter 0'

fact and partly as a matter of law. rrhe

facts cannot be ignored.
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We have already pointed out the impos-

sibility of ever solving or substantially affect-

ing the condition of the Guaranty Fund cer-

tificate holders through the old Guaranty

Pund law. The contribution of annual assess-

Ments to the liquidation of the certificates

Was insignificant, and the discontinuance of

such assessments was at most "a compara-
tively insignificant taking" even though it
Were conceded that the depositors had a vest-

ed right in it.

But that was only half the picture. State

banks were no longer receiving any benefit
from the Guaranty Fund Law. Annual con-
tributions to the fund constitute no insurance
to their depositors, for the reason that deposi-

tors in any banks failing after July 1, 1927,
Would never receive payment out of the

Guaranty Fund regardless of any repeal.

The result is, existing state banks had no
disPosition to continue paying approximately

200,000 a year into a fund from which
ileither they nor their depositors would re-
ceive any benefit. The Guaranty Fund Law

itself and the decision in the Garden City
AL ease showed the way out. A bank had only
-‘t° liquidate or to nationalize to escape liabil-
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ity. The strong banks with large deposits,

which were contributing by all odds the

greater portion of the annual assessments,

could nationalize. The weak ones, which

were not in condition to nationalize, could

liquidate—in fact it was only a question of

time before many of them would be forced

to do so. The result would be a constant 3r

dwindling stream of assessments into tile

Guaranty Fund until it reached practical:Y

the vanishing point. And the result would

also be the destruction and elimination of

the state banking system. To forestall th s

situation, the Legislature, in the legitiniale

exercise of its police power, enacted Chapt(r

54 of the Laws of 1927.

Miller vs. Schoene, 276 U. S. 272'

72 L. Ed. 568.

Manigault vs. Springs, 199 U. S. 4V ,

50 L. Ed. 274.

Mott vs. Cline, 253 Pac. 718 (Cal.:

In the recent case of Miller vs. Schoene,

supra, the Supreme Court of the 'United

States considered the conflict between vested

rights and the exercise of the police power

The case arose from Virginia. In order t°

wipe out a disease affecting apple orchards
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it Was necessary to destroy red cedar trees.

The choice really lay between destroying the

cedar trees or permitting the disease to wipe

out the apple orchards. Legislation was

Passed which provided no compensation for

the damage to property from destruction of

the cedar trees. In discussing the situation

thus presented the court says:

"On the evidence we may accept the

conclusion of the Supreme Court of Ap-

Peals, that the state was under the necessity

of making a choice between the preserva-

tion of one class of property and that of

the other, wherever both existed in dan-

gerous proximity. It would have been none

the less a choice if, instead of enacting the

Present statute, the state, by doing nothing,

had permitted serious injury to the apple

orchards within its borders to go on un-

checked. When forced to such a choice
the state does not exceed its constitutional

Powers by deciding upon the destruction

of one class of property in order to save

another which, in the judgment of the leg-

islature, is of greater value to the public.
It Will not do to say that the case is merely

one of a conflict of two private interests
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and that the misfortune of apple growers

may not be shifted to cedar owners by Or'
dering the destruction of their property;

for it is obvious that there may be, and that

here there is, a preponderant public con-

cern in the preservation of the one interest

over the other. (Citing cases.) And where

the public interest is involved preferment

of that interest over the property interest

of the individual, to the extent even of its

destruction, is one of the distinguishing

characteristics of every exercise of the

police power which affects property.'

(Citing cases.)

The distinction between an assessmolt

already made and payable and one Which
may in the future be made if certain contin.

gencies and conditions arise, is fundamental

in this case.

Wisconsin & Michigan Ry. Co. vs. PO-

ers, 191 U. S. 379, 48 L. Ed. 229, strikinglY

illustrates this difference and emphasizes the

difference between the rights of a party al-

ready accrued under a statute, and the mere

prospective right of having certain benefits

accrue if the statute remains unchanged'

The facts in that case were that the state of
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4ichigan, for the purpose of encouraging
railroad building, provided by a statute of

1893 that any railway company which should

thereafter build and operate a line within
that state north of parallel forty-four degrees
(4 latitude should, for a period of ten years,

elljoy a certain immunity from taxation. The
Plaintiff railway company complied with the

ternis of the act and for a number of years

ellicTed the immunity from taxation, but in

1897, and before the ten year period had
e)(Pired, the legislature of Michigan repealed

the former statute and subjected plaintiff's

aJlrOadto taxation on the same basis as
°ther railroads. The contention was there
made, as it is made in this case, that by ac-

N)ting and acting in reliance upon the stat-
Ilte, and the benefits tendered thereby, a con-
tract between the state and the railway corn-

had been created, the obligation of

\\:hieh could not be cancelled by the repeal-
ing act and that the repealing act destroyed
\'beqed rights. We submit that the analogy

tbetWeen the groundwork of that case and

t'lis One, and the contentions of the respec-

lve Parties, is very close. After discussing
°111ewhat technical grounds for denying
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plaintiff's constitutional claims in the matter'

the court says:

"But this is somewhat narrow arid

technical mode of discussion for the de'

cision of an alleged constitutional right'

The broad ground in a case like this is

that, in view of the subject matter, the leg'

islature is not making promises, but frani"

ing a scheme of public revenue and Public

improvement. In announcing its p0li6

and providing for carrying it out, it 1119S

open a chance for benefits to those wh°

comply with its conditions, but it does 110t

address them and, therefore, it makes n°

promise to them. It simply indicates 3

course of conduct to be pursued until cif'

cumstances or its views of policy changet'

It would be quite intolerable if parties n°

expressly addressed were to be allowed t°

set up a contract on the strength of they

interest in and action on the faith of

statute, merely because their interest W°

obvious and their action likely, on the faelie

of the law. What we have said is enougff

to show that in our opinion the plaillti

never had a contract, and therefore inal(er

it unnecessary to consider the usual powe
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to alter, amend, or repeal charters, etc.

Likewise, it is our contention that in the
e
ilactment of the Guaranty Fund Law "the
egislature is not making promises," but was
,fr
'L
D
ining a scheme of banking, believed to be

the public interest and a proper exercise

°f the police power of the state; that subse-

quently when it became apparent to the legis-

lature that the guaranty scheme was a fail-

that it was impossible of operation, that

interest accruing on Guaranty Fund certifi-

cates far surpassed the annual payments into
the

fund, and that the continuance of the law
was

likely to destroy existing state banks with
eoh,
“Seque n t financial hardship to the general

..e, then the state was entitled, in the
ex 
"else of its police power, to repeal such

qat
the as to all assessments not yet made or

flied. While the statute was in effect and
the

lund in operation, it opened a chance for

'lefits to those who complied with its con-

but the law was general in its terms

aPPlication and made no promise to any-orle
that it could not and would not, should

4
'Iltable occasion arise, be repealed in the

C. When "circumstances or its views of
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policy change," the legislature was at libe*

to repeal the statute, except as to assessments

then due and payable. Any other interpreta.

tion of the situation before this Court Would

be "quite intolerable."

The Powers Case is discussed and the

same result arrived at in the similar case 19f

People of the State of New York ex rel

vs. Mealy, 254 U. S. 47, 65 L. Ed. 123, and

the same case is cited with approval and f01'

lowed, together with the citation of numerous

other similar cases, in United States vs.

United Shoe Machine Co., 264 Fed. 138.

Similar cases are:

Morley vs. Lake Shore etc. Ry•

146 U. S. 162, 36 L. Ed. 925.

State of Louisiana vs. Mayor et 51'

109 U. S. 285, 27 L. Ed. 936.

Leach vs. Commercial St. Bk. (13')

213 N. W. 517.

Spurrier vs. Neumiller (Calif.) 114

Pac. 338.

In L. N. R. R. Co. vs. Mottley, 219 1-J.

467, 55 L. Ed. 297, the Mottleys, husband 311(1

wife, as a partial settlement of a claim f°1

personal injuries against the railroad 0111-

pany, had an agreement with the comParlYi
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entitling them to free transportation for life.

Annual passes were furnished them for a
ilumber of years. Then the Federal Anti-

Law was enacted and the company

eeased to furnish the annual passes. The

suit was brought to enforce the agreement
and to obtain a decree to that effect, requir-

Ing the issuance of passes. The contract was
legal when entered into; it was supported by

a sufficient consideration, and both parties

had acted upon it for a number of years and,

course, as to those years it was a valid,
e)(ecuted agreement, but as to the rights of

the parties maturing in the future after the
atilending law had become effectual, the
court says:

"The agreement between the railroad

Company and the Mottleys must necessarily

be regarded as having been made subject
to the possibility that, at some future time,

Congress might so assert its whole consti-

tutional power in regulating interestate

Commerce as to render that agreement un-

enforcible or to impair its value. But that

the exercise of such power may be ham-

Pered or restricted to any extent by con-

tracts previously made between individuals
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or corporations is inconceivable. The

framers of the Constitution never intended

any such state of things to exist."

RESERVATION OF POWER TO AMEND

UNDER CONSTITUTION

Section 9 of Article 17 of the State Con'

stitution provides: The legislature shall

have the power to alter, revise or annul arlY

charter of any corporation now existing allci

revocable at the taking effect of this consti'

tution, or any that may be created, whe'r

ever in their opinion it may be injurious t°

the citizens of this state, in such a manlier'

however, that no injustice shall be done 
to

the incorporators. No law hereafter enacted

shall create, renew or extend the charter of

more than one corporation."

As was said by this Court in the Clare-

mont Case, this section expressly reserves t°

the legislature the right to alter, revise Or

annul the charter of corporations. Both the

stockholders of a corporation, as well as the

public who deal with the corporation, are

duty bound to recognize this right which is

reserved by the Constitution to the legisla-

ture. If the public welfare demands a rev°-
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cation of all bank charters, unquestionably

the legislature has ample power, under this

Provision of the Constitution, to—by appro-

priate legislation—revoke all bank charters.

While such a contingency is neither possible

ilor probable, yet as an extreme instance of

the power of the legislature such a right un-

questionably exists. As was said by this

Court in the Claremont Case, the Guaranty

Pund Law forms a part of the charter of the

state banking corporations and such provi-
iL6ns are sanctioned as a legitimate exercise

Of the police power of the state. But such

Provisions are mere regulations on the busi-

less of banking, and as such are subject to
ITiodification or repeal at the will of the legis-
lature.

Not only may the legislature amend or
11, A
'°uify the charters of corporation under the
Police power, but in South Dakota, as in many
Other states, the power to amend, modify or

11111111 charters is specifically granted by the

stitution. The provision of either a consti-

kition or a general statute in existence at the

t141e a contract is made is read into and be-

()Illes a part of the contract.

The principle is recognized in the fol-
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lowing cases:

Greenwood vs. Union Freight

26 L. Ed. 961.

Looker vs. Maynard, 179 U. S.

45 L. Ed. 79.

Wis. and Mich. R. R. Co. vs. Powers,

191 U. S. 379, 48 L. Ed. 229.

Northern Central R.R. Co vs. Mall-

land, 187 U. S. 267, 47 L. Ed. 161.

Morley vs. Lake Shore etc. R. R. Co.

146 U. S. 162, 36 L. Ed. 925.

Tacoma Land Co. vs. Young,

Pac. 244.

Co.,

46,

52

Great Northern Northern R. R. Co. vs. Miiin 

sota, 216 U. S. 208, 54 L. Ed. 446'

Hammond Packing Co. vs. Arica11-

sas, 212 U. S. 322.

Penn College Cases, 13 Wall.

20 L. Ed. 550.

Abilene National Bank vs. Do110,

228 U. S. 1, 57 L. Ed. 707.

Smith vs. Texley (S. D.) 225 N.

307.

Farmers & Merchants Bank vs'

Tomlinson, (S. D.) 225 N. W. 305'

Alexander vs. Home Insurance C°"'

(S. D.) 220 N. W. 525.

1.90,

ti

a
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INTENT OF THE LEGISLATURE

In considering the Guaranty Fund stat-
utes it is necessary that the entire statute be
considered as a whole in order to determine
the intent of the legislature. The entire Guar-
anty Law was carefully considered by this
Court in the Garden City Case, supra, from

Which we have quoted at length in connection

With the brief of authorities heretofore cited.
After a careful analysis of the statute this
Court held that the entire liability fixed by
the statute upon a state bank—with reference

t° the claims of depositors of failed state
ba
nks—was measured and determined by the

statute to be limited to the payment of the
annual assessments during the period such
b
ank continued in business as a going con-

eern, operating under the Guaranty Fund

LaW• That in the event either of voluntary
li
quidation or nationalization, the measure of

the 
liability of such bank was limited to the

1/4Yrnent by such bank of all current assess-
en,s, and that upon the payment of such

Clirrent assessments such bank owed no fur-

ther liability to the Guaranty Fund Law or
#L

e depositors of a failed bank who held

Paid certificates of indebtedness against
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said fund. As has been cited in our brief o

authorities, this view is sustained by the

Supreme Courts of Oklahoma and North Da'

kota where similar questions have been pre

sented.

Certainly, if the measure of liability of

a going state bank—operating under the

Guaranty Fund Law—is limited to the paY

ment of the current annual assessments

against such bank, what possible contract-ugl

obligations can the holders of guaranty fund

certificates of indebtedness claim against the

going state banks? Likewise, what possibl

contractual obligations can the holder of g'

certificate of indebtedness issued by the

Guaranty Fund claim in a further continn

ance of the Guaranty Fund Law? EverY

state bank in South Dakota might at any time

—during the continuance of the old GuarantY

Fund Law—have either gone into voluntarY

liquidation or have nationalized, and pro'

vided they paid their current annual assess'

ments no obligation would have existed a

against either their assets or their stock

holders to compel the payment of any

ther assessments to the Guaranty Fund. The

holders of such certificates of indebtedness
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would have been in exactly the same position

as they now are as a result of the action of
the legislature in passing Chapter 54 of the

Session Laws of 1927. In no way, therefore,

can the holders of certificates of indebted-

['less issued by the Guaranty Fund system
Show any abrogation or limitation of any
Contractual rights arising out of the issuance
to them of such certificates of indebtedness.
The action of the legislature has deprived

:hem of no contractual rights, nor has it

taken away any power or benefit to which

'such holders could claim a right arising out
Of contract. The court in this case considers
the intent and purpose of the legislature in

Providing for voluntary liquidation and

Points out that in order to give effect to this

Provision of our statute, manifestly it would
be impossible to interpret this statute to pro-
vide for a future contractual liability to the

Guaranty Fund.

BRIEFS OF PETITIONERS

In the brief of petitioners filed by Mr.

Warren, an argument is made, commencing

On page 44, to the effect that the question of
a state bank's liability for its proportionate

Share of the total amount of outstanding
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Guaranty Fund certificates was not before the

Court and that, therefore, what the Court

says as to that matter is "in the nature of

obiter dicta." Specifically, the claim is made

that the opinion in the Garden City case to

the effect that a state bank "by nationalizing

could escape liability for any future assess-

ments under the bank guaranty law," is not

justified by the statute, and some attempt is

made now to reargue in that brief the Garden

City case. With the contention that substan-

tial portions of the Garden City opinion are

obiter dicta, and that the Court should nov

reconsider and reverse that opinion, as the

same has been a law of property in this state

for more than three years, we cannot agree.

It is true the question before the Court Was

whether the Garden City Bank had a right

to nationalize, but the only issue presented

to the Court as appears from the statements

of facts in the opinion was whether it had a

right to do so without making provision for

the payment of its pro rata share of the

$43,000,000.00 of outstanding guaranty cer-

tificates. That question is discussed by the

Court and specifically decided. The Cot rt

might have decided that case in favor of
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Plaintiff or petitioner and against defendants
on some other ground, but it did not do so.

It decided the case in favor of the plain-
tiff on the specific ground that when plaintiff
had paid its due and accruing assessments
and nationalized, it ceased to be liable to any

further assessments to the Depositors' Guar-
anty Fund.

What the Court said upon that issue was
not by way of illustration or argument but
Was said in deciding the only issue presented
to the Court. Statements made by the Court
under such circumstances are not obiter dic-
tum. 15 C. J. 950 et seq. At page 952, the
text in 15 C. J. says:

"An adjudication on any point within
the issues presented by the case cannot be

considered a dictum. Accordingly, a

Point expressly decided does not lose its

value as a precedent because the disposi-

tion of the case is based upon other

grounds, even though, by reason of other

Points in the case, the result reached might

have been the same if the court had held,
on the particular point, otherwise than it
did nor is the decision on which the case
could have turned regarded as obiter die-

4
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turn merely because, owing to the disposal

of that contention, it was necessary to con-

sider another question. So also, where

case presents two or more points, any one

of which is sufficient to determine the ulti-

mate issue, but the court actually decides

all such points, the case is an authoritative

precedent as to every point decided and

none of such points can be regarded as

having merely the status of a dictum."

In the Garden City case the decision

based solely upon the ground that after the

bank had nationalized, it was no longer liab

to assessment. We think it unnecessary to re-

argue the Garden City Case in this brief, but

in view of the argument upon the matter made

in Mr. Warren's brief, we simply call atten-

tion to the fact that this Court decided ,r1

that case that the "proper proportion" of the

state bank's share of Guaranty Fund indebt-

edness, which it was required under Section

9030 of the Code to pay was not a "pro rata

share computed on the basis of the then eN-

isting state banks and their then existirg

respective deposits," but was merely the Par

ment then due and accrued. Having paid all

it was required to pay, the Garden City Bafl

a

is

le
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did not have any further "liabilities existing

against such bank at the time of such re-

organization," as provided in Section 8972,

growing out of the Guaranty Fund Law. In

Other words, counsel's reargument upon the

Garden City case begs the question. It as-

sumes that the Garden City Bank was liable

for a pro rata share of all outstanding Guar-

anty Fund certificates and was liable to

assessments to the end of time for paying

same. The same fundamental error per-

vades all briefs filed on behalf of petitioners.

It is contended in Mr. Warren's brief,

beginning at page 25, that the opinion of this

Court in Farmers State Bank of Canton vs.

Smith, 50 S. D. 250, 209 N. W. 358, lends

support to the contention that the going

banks are parties to a contract with deposi-

tors of failed banks, and attention is called

to certain phrases and parts of sentences used

in that opinion as supporting such contention.

A portion quoted is the following: "The

true debtors are the banks who have under-

taken to maintain the fund, etc." But the sig-

nificance of this phrase must be measured by

the issue before the Court and the context in

Which the statement is made. In the first

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



188

place and of principal importance, is the fact

that the Court is not there considering the

liability of the plaintiff bank to the payment
of some future assessment or assessments, but
is considering the liability of the bank for the

payment of an assessment previously made

and then due and owing, under the law then

existing. The question involved was not as
to the right of depositors to have the statute

remain unchanged as it was, and to have
assessments levied forever in the future. The

question presented to the Court in that case

was whether the plaintiff bank was then
bound to pay an assessment to the Guaranty

Fund which at that time was past due and
delinquent under the then existing law. As
the law then stood, and with the assessment

delinquent the plaintiff bank and all other

banks similarly situated were "the true

debtors." The duty of the Canton Bank, and

all other banks which had not then paid their

past due assessment, was clearly established

under the law, but that is an entirely different

proposition from saying that any going banks
were the debtors as to assessments which had

not yet matured and which might never ma-
ture, and is a wholly different matter from
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saying that because banks were bound to pay
Past due assessments under the law as it then

existed, that they must continue the payment
of such assessments for all time and that the

law providing for such assessments cannot be

repealed or modified. In its opinion the
Court held that the right of offset by a certifi-
cate holder against the assessments of a bank
aid not exist because there was not mutuality
of contract or obligation between the open
bank and the creditor of the closed bank.

All three briefs submitted on behalf of
Petitioners cite and rely strongly upon the
case of Lankford vs. Platte Iron Works Co.,
235 U. S. 487, 59 L. Ed. 316. In the first
Place, it will be noted that the portions of the
°Pinion quoted from at length in the various
briefs are not the opinion of the court in that
ease but are from a minority dissenting opin-
ion by Mr. Justice Pitney. In the second
Place, it will be noted that the question be-
fore the court was not whether the Oklahoma
law could not be amended to discontinue
assessments not yet made or accrued, but was
Inerely whether the plaintiff was entitled to
have a guaranty fund certificate issued to it
and to have an assessment that was already
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made collected to pay the same. And in the

third place, the Oklahoma law involved in

the case differs materially from the South

Dakota statute. In the Oklahoma statute, an

assessment of five per cent upon the bank's

average daily deposits was made in advance.

Under the terms of the statute, and at the

time the Lankford case came before the

United States Supreme Court, the Oklahoma

state banks were then subject to the five Per

cent assessment theretofore made.

CONSTITUTIONAL QUESTIONS

In all discussions of these constitutional

questions it must be borne in mind that everY

statute enacted with the constitutional fa'

malities comes before the courts sustained

and authenticated by the sanction and ar

proval of two of the three great departments

of the state government and, hence, the pre-

sumption is that the law is constitutional, and

the same should be sustained by the courts'

if it is possible to do so, without disregarding

the plain command or necessary implication

of the fundamental law. If an act of tile

legislature would be valid only in the event

that certain circumstances existed, it will be

presumed that all such circumstances did
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exist. If it was required that the legislature

should have evidence of particular facts in

o'cler properly to pass a statute, it is pre-

sumed that such evidence was actually and

Properly before the legislature and that it

acted on a full knowledge of the facts. Con-

sequently, where the question arises as to

Whether a certain state of facts existed as a

basis for sustaining a statute, the determina-

tion of the existence of such fact or facts is

Within the province of the legislature and the

Presumption as to the correctness of the leg-

islature's findings is conclusive and the courts

Would not have jurisdiction or power to re-

oPen the question or make new findings of

fact.

6 R. C. L. 101-2, 111-112.

12 C. J. 791-800.

CONCLUSION

It is inconceivable that this Court, or any

court, would hold that a measure of the leg-

islature, passed for the regulation of busi-

ss under the police power of the state,

could never be modified or repealed when
changed conditions warranted such action.

This Court, in the Claremont case, after care-
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fully reviewing the Guaranty Fund Law and

its purposes and aims, and taking into con-

sideration the conditions then existing, told

the petitioners—who had applied to the

Court for relief from the act—that as a Court

they were powerless to afford any relief, but

that the arguments urged in support of their

petition might afford the legislature a cogent

reason for a repeal of the law. Under some

what similar circumstances the Supreme Court

of the state of Nebraska, in the recent case of

Abie State Bank vs. Weaver, supra, used

much the same language.

The sole and only reason for the Pas'

sage of the Guaranty Fund Law was to insure

safe banking and stabilize banking condi-

tions, thereby creating public confidence in

commercial credits. When the legislature

realized that the act passed for that purpose

was no longer securing the desired effect, but

on the contrary was actually weakening its

banking institutions, and that if continued,

would ultimately destroy the state banking

system, they wisely repealed the law and

created in its stead the measure found in

Chapter 54 of the Session Laws of 1927, This

new act in turn imposed additional restrie-
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tions and regulations upon state bank insti-

tutions solely for the purpose of stabilizing

banking conditions, and insuring safety of

bank deposits. Both were regulatory meas-

ures passed for the public good, and each

One represented what the legislature at the

tirne conceived to be for the best interests of

the public welfare. In other words, the only

Purpose of the annual assessments levied un-

der the old Guaranty Fund Law was not pri-

Manny for the benefit of the individual de-

Positor, but on the other hand was pri-

Marily that of creating a fund that the

legislature felt would stabilize banking con-

ditions. When the legislature realized that

the continuance of further assessments for

the benefit of that fund no longer accom-
Plished the purpose desired, it—by appropri-

ate legislation discontinued such assessments

and provided an entirely new means of regu-

lation of banks. As was said by the North

bakota Supreme Court in the case of Wirtz

VS. Nestos, supra, "The assessment, creation
4nd administration of the fund, from what-
ever standpoint considered, are made pursu-
ant to a legislative policy, which may be

changed at will; the payment of the assess-
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ment is compulsory. * * It does not rest

upon contract in any respect, and that legis-

lative wisdom which dictated the adoption of

that policy may likewise alter or abandon it.

Sufficient authorities have certainly been

cited, both from this Court as well as from

the State and Supreme Courts of the nation,

to establish without controversy that banking

is now considered at least a quasi-public func-

tion, and that the state is interested in main-

taining the stabilization of that business be-

cause of the important part played by bank-

ing in the establishment and maintenance of

the credit structure of the state. Without

a solid and substantial credit structure the

business and commercial life of the State

withers and dies. The period of our recent

financial depression is still too fresh in our

minds to require any further elaboration in

support of this statement. While it is true

that under the Federal Government a system

of national banks is maintained, the several

states of the union have from their inception

deemed it a part of their public policy t°

maintain and foster a separate unit system

of banking under the regulation and con-

trol of the state government. The wisdom of
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such a policy is certainly justified by long

usage and custom. Many sound reasons ex-

ist why complete control of the financial

structure of a state should not be placed

entirely and solely in the hands of Federal

agencies. The success of the state systems

of banking and their importance may be

measured by the fact that practically two-

thirds of the banking in the United States is

conducted through state regulated banks and

the remaining one-third through federally

controlled banks. In the past year and one-

half practically two and one-half billion dol-

lars in assets of national banks have, by vol-

untary action, been converted into state bank

assets.

The state system of South Dakota was

in 1927 trembling on the brink of complete

disintegration. The Guaranty Fund was then,

as it is now, hopelessly and completely insol-

vent, with a staggering total of unpaid lia-

bilities. The annual assessments then levied

and collected from state banks was not suf-

ficient to even pay the annual interest charge

on the unpaid claims filed and approved by

the Guaranty Fund Commission, Neither the

Open state banks nor their depositors were re-
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ceiving one iota of benefit from the Guaranty

Fund Law. A further continuation of the

assessments would annually weaken the fi-
nancial structure of the state. The decision

of this Court in the Garden City case had

called to the attention of the open state banks

the fact that by nationalization they could

still continue in the banking business, and the
legislature of 1927 recognized that either the

Guaranty Fund Law must be modified or re-

pealed, or as a certain alternative the South

Dakota State Bank System would cease to

function. Facing this situation the legislature

of 1927 passed Chapter 54 of the Session

Laws of that year for the sole purpose of sal-
vaging the wreckage of the South Dakota

State Bank System, which was then on the
verge of complete collapse. That this meas-

ure was successful and accomplished its pur-
pose is proven by the fact that notwithstar d-

ing the Garden City decision, there have been

but few applications for nationalization, and
that the State Banking System—since the

passage of the law—has shown a steady and

appreciable growth, and that public confi-

dence is once again being restored in the

banking institutions of this state.
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The Guaranty Fund Law and the Law of
1927 are both regulatory measures and as
such were and are subject to change or re-
Peal at the will of future legislatures. The

situation of the unfortunate depositors--who
hold Guaranty Fund certificates of indebt-
edness that are practically valueless--can not
hut appeal to the sympathies of the Court

and the state. However, the sympathy of

the Court and the sympathies of the state
can with equal justice be directed toward

the unfortunate situation of countless thou-
sands of our citizens whose financial losses,
during the period of depression, have reached
a total aggregate sum that in comparison
'flakes the money lost in closed state banks

seem insignificant. The purpose of the Guar-
anty Fund Law was to regulate and provide
for safe banking. It wholly failed to ac-

complish that purpose, and in the interests
of the public welfare Chapter 54 of the Ses-

sion Laws of 1927 was in turn passed by the
legislature for the sole purpose of insuring

8afe banking. In no way were the contract-
'al rights of any of the petitioners infringed
by the passage of that act. They have wholly
failed to show themselves entitled to the re-
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lief prayed for, and their petition for a \Tait

of mandamus should in all things be denied.

Counsel for defendants and intervenor

herewith present the foregoing joint brief

and argument as comprehensive of all ques-

tions raised by the petitioners in their plead-

ings and in their brief and argument, it being

our theory that all questions embraced are

included within or collateral to the two main

issues, namely, the right of the petitioners

distribution of the monies now in the guar-

anty fund—and the constitutionality of Char

ter 54 of the Laws of 1927 insofar as theY

attack the same.

Counsel give notice of their desire for

oral argument in this case.

Respectfully submitted,

T. B. THORSON,

O'KEEFFE & STEPHENS,

HERBERT E. HITCHCOCK,

Attorneys for Defendan
ts.

CHURCHILL & BENSON,

ROY E. WILLY,

Attorneys for Intervenor.
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August 77

MEMORANDUM
110: Dr. Warburton

2R0M: Helen Thompson

SUBJECT: Published material pertaining to depositors' guaranty

funds in Kansas and South Dakota

Kansas: The Library of Congress has no record of the

existence of the Kansas State Bankers' Association.

South Dakota:Examination of the reports of the Auditor and

Treasurer and the State Documents indicates that no

statements of the Depositors' Guaranty Fund were

published in these volumes.

South Dakota Public Doctinents, 1918, v. 2, include:

a report of the Public Examiner which contains one

page (17) pertaining to the Guaranty Fund Commission.

This page gives the expenses of maintaining the

Guaranty Fund Commission for 1918.

•
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STATEMENT OF DEPOSITORS' GUARANTY FUND

JUNE 30, 1928

RESOURCES

Undrawn Assessments  
Appropriated Funds  
Balances collected from closed banks  
Ten per cent Funds  
Interest Fund  

$ 550,386.09
235,342.39
89,993.25

118,758.67
5,538.47

$1,000,018.87

LIABILITIES

Deposit Accounts  $ 2,193,075.95

Certificates of Indebtedness Issued  37,799,037.14

Liquidation funds used to pay deposit claims  410,378.59

TOTAL LIABILITIES  $40,402,491.68

Deficit (per schedule below)  39,402,472.81

$1,000,018.87

DEFICIT

Subrogated claims  $46,143,188.97

Miscellaneous charges  
5,539.93

Deductions—
Unused funds  1,000,018.87

Funds disbursed  3,058,819.03

Deposit claims approved as common
claims  1,050,230.13

Deposit claims approved as preferred
claims  1,637,188.06

6,746,256.09

$39,402,472.81

rDigitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



306 REPORT OF SUPERINTENDENT OF BANKS

STATEMENT OF DEPOSITORS' GUARANTY FUND
June 30th, 1930

RESOURCES

Unappropriated Assessments  $ 504,004.01
Appropriated Funds   263,529.03
Unapropriated Assessments collected from closed banks   134,898.57Special Fund, per Sec 2 Chap 136 S L 1991   121,415.07Interest Fund   22,465.58

$ 1,046,312.26

LIABILITIES

Deposit Liability   $ 1,431,390.75Certificate of Indebtedness Liability   36,075,877.95Liquidation Funds used to pay deposit claims   308,069.34

TOTAL LIABILITIES   37,815,338.04

Deficit (per schedule below)   36,769,025.78

$ 1,046,312.26

DEFICIT

Subrogated claims  $43,131,381.66

Deductions—
Unwed Funds   $1,046,312.26
Funds Disbursed   2,583,427.58
Deposit claims approved as

Common Claims   1,053,407.61
Deposit Giaims approved as

Preferred Claims   1,684,748.36

6,367,895.81

$36,769,025.78
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Dividend accounts and other Guaranty Funds in open banks  
Claims against closed banks  

REPORT OF SUPERINTENDENT OF BANKS 345

STATEMENT OF DEPOSITORS' GUARANTY FUND

June 30. 1932

Unappropriated assessments in open banks  $ 282,355.28
114,294.10
624,479.02

TOTAL  61,021,128.40

Pursuant to a decision rendered by the Supreme Court of South Dakota
relating to the state bank guaranty fund law and disposition Of monies on
hand in the guaranty fund, the Depositors' Guaranty Fund Commission on April
12, 1932, adopted a resolution providing for a distribution of such funds as were
available at that time, being an amount equal to approximately 3-4 of 1% of the
unpaid principal amount of outstanding Certificates of Indebtedness against the
Depositors' Guaranty Fund.

The monies in the fund having been treated as constituting trust funds in
which all holders of Certificates of Indebtedness are entitled to share, that
portion of the fund which is available for distribution is now being paid to all
holders of Certificates of Indebtedness against the guaranty fund on a pro rata
basis according to the unpaid principal amount of their certificates as of April
12, 1932.

Future accruals to the fund derived from the liquidation of the assets belong-
ing to the guaranty fund, if of sufficient importance to warrant the payment of a
second dividend, will be distributed as a final dividend at some future time.
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REPORT OF SUPERINTENDENT OF BANKS 369

During the biennial period covered by this report, the expense of
aintaining the Commission was:

1932-33 1933-34

Per Diem of Commissioners  $ 847.50 $ 682.50
Transportation  748.51 453.98
Hotel and Meals  363.50 323.68
Messages  64.30 5.10
Postage  709.92
Furniture and Fixtures  75.00
Miscellaneous, as Printing, Supplies, etc  158.00 150.00

$2,966.73 $1,615.26

STATEMENT OF DEPOSITORS' GUARANTY FUND

June 30, 1934

Dividend Account ( % of 1% )

Total Account Set Up  $270,482.05
Less Checks Issued  262,520.95 $ 7,961.10

Interest Received from Depositories  53,321.92
Less Expense (Since creation of Guar. Fund) 37,807.99 15,513.93

Mis&Ilaneous Funds  644,814.50
Guaranty Funds Advanced for W. F. C. Collateral
(1929)  43,210.77

Less Payments on Same  25,351.91 17,858.86

$686,148.39

Due from Open Banks  $108,213.59
Due from Closed Banks  577,934.80 $686,148.39

Pursuant to a decision rendered by the Supreme Court of South Dakota
relating to the state bank guaranty fund law and disposition of monies on
hand in the guaranty fund, the Depositors' Guaranty Fund Commission on
April 12, 1932, adopted a resolution providing for a distribution of such
funds as were available at that time, being an amount equal to approxi-
mately % of 1% of the unpaid principal amount of outstanding Certificates
of Indebtedness against the Depositors' Guaranty Fund.

The monies in the fund having been treated as constituting trust funds
In which all holders of Certificates of Indebtedness were entitled to share,
that portion of the fund which was available for distribution was paid to
all holders of Certificates of Indebtedness against the guaranty fund on a
pro rata basis according to the unpaid principal amount of their Certificates
as of April 12, 1932. The above statement discloses that the sum of
$270,482.05 was set up as a dividend to be paid to such certificate holders.
Of the amount set up, the sum of $262,520.95 has been disbursed.

In the event future accruals to this fund, to be derived from the liqui-
dation of the assets belonging to the guaranty fund, are of sufficient im-
portance to warrant the payment of a second dividend, it will be distributed
as a final dividend at some future time.
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REPORT OF SUPERINTENDENT OF BANKS 9

'STATEMENT OF CONDITION OF DEPOSITORS' GUARANTY FUND
June 30, 1936

During the operation of the Guaranty Fund, receipts fromassessments from banks amounted to  $ 3,584,541.09From interest and other sources   61,9E3.10
Total  

$ 3,646,504.19
The above funds are accounted for as follows:Unpaid subrogated claims on banks not yet terminated $ 1,312,855.01(Amount paid depositors less dividends received fromliquidation.) (Doubtful value.)
Determined losses on subrogated claims on banks which havebeen terminated  

 1,380,546.58(Amount paid depositors less dividends received fromliquidation.)
Determined Losses on Banks terminated   87,053.81(Guaranty Funds deposited in Banks which later closed,less dividends received.)
Guaranty Funds in Closed Banks not yet terminated   454,914.36(Guaranty Funds deposited in Banks which later closed,less dividends received.) (Doubtful value.)
Claims against Closed Banks (Doubtful Value)  17,378.06(Balance due on money advanced for W. F. C. collateral,1929.)
**Distribution of Guaranty Fund   263,445.69of 1% Paid
Expense (Since Inception)  

 52,362.32Guaranty Funds in Open Banks   70,188.23Guaranty Funds in Open Banks   7,760.13(To cover balance of "14 of 1% dividend unpaid.)

Total  
$ 3,646,504.19

••Pursuant to a decision rendered by the Supreme Court of SouthDakota relating to the state bank guaranty fund law and disposition ofmonies on hand in the guaranty fund, the Depositors' Guaranty Fund Com-mission on April 13, 1932, adopted a resolution providing for a distributionof such funds as were available at that time, being an amount equal toapproximately •Y4 of 1% of the unpaid principal amount of outstandingcertificates of Indebtedness against the Depositors' Guaranty Fund.The monies in the fund having been treated as constituting trustfunds in which all holders of Certificates of Indebtedness were entitled toshare, that portion of the fund which was available for distribution waspaid to all holders of Certificates of Indebtedness against the guarantyfund on a pro rata basis according to the unpaid principal amount of theirCertificates as of April 12, 1932. The above statement discloses that thesum of $271,205.82 was set up as a dividend to be paid to such certificateholders. Of the amount set up, the sum of $263,445.69 has been disbursed.In the event future accruals to this fund, to be derived from the liqui-dation of the assets belonging to the guaranty fund, are of sufficient im-portance to warrant the payment of a second dividend, it will be distributedas a final dividend at some future time.
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,
7ATEMENT OF CONDITION OF DEPOSITORS' GUARANTY FUND

June 30, 19344

During the operation of the Guaranty Fund, receipts from
assessments from banks amounted to  $ 3,584,541.09

From interest and other sources   61,963.10

Total  $ 3.646,504.19

The above funds are accounted for as follows:

Unpaid subrogated claims on banks not yet terminated  
(Amount paid depositors less dividends received from
liquidation.) (Doubtful value.)

$ 1.090,082.73

Determined losses on subrogated claims on banks which have
been terminated   1,602,556.60
( Amount paid depositors less dividends received from
liquidation.)

Determined Losses on Banks terminated   291.244.72
(Guaranty Funds deposited in Banks which later closed
less dividends received.)

Guaranty Funds in Closed Banks not yet terminated   242,464.38
(Guaranty Funds deposited in Banks which later closed
less dividends received.) (Doubtful value.)

Claims against Closed Banks (Doubtful Value)   17.377.30
(Balance due on money advanced for W.F.C. collateral
1929)

Distribution of Guaranty Fund. ( 3/4 of 1(/', paid)   263,663.95

!ense since Inception   63,607.97

Guaranty Funds in Open Banks   75,506.54

Total  $ 3.646,504.19
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S REPORT OF SUPERINTENDENT OF BANKS

STATEMENT OF DEPOSITORS' GUARANTY FUND
June 29, 1940

ASSETS
Due from open banks  $ 1,711.66Claims against closed banks—Loss—  17,894.63Determined Losses—Subrogated Claims  2,684,421.00Determined Losses—Banks Terminated  527,594.80Dividends Paid-3 of 1%  262,956.94Dividends Paid—.0023%  75,701.93Expense—since inception  76,223.23

$ 3,646,504.19
LIABILITIES

Guaranty Funds—Annual Assessments  $ 3,584,541.09Guaranty Funds—From interest and other sources  61,963.10

$ 3,646,504.19
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S REPORT OF SUPERINTENDENT OF BANKS

STATEMENT OF DEPOSITORS' GUA RA STY FUND AS OF
June 30, 1941

ASSETS
Due from open banks  41.67
Due from Trustees of First State Bank, Onaka (Loss)  517.53
Claims against Closed Banks (Loss) (W.F.C.)  17,377.10
Dividends Paid—% of 1%  262,962.53
Dividends Paid—.0023%  75,702.88
Determined Losses—Subrogated Claims  2,684,421.00
Determined Losses—Closed Banks  527,594.80
Expenses  77,886.68

$ 3,646,504.19
LIABILITIES

Guaranty Funds—Annual Assessments  S3,584,541.09
Guaranty Funds—From Interest and Other Sources  61,963.10

$3,646,504.19

This completes the liquidation of the Depositors' Guaranty Fund and
the amount of $41.67 was paid to the State Treasurer and credited to the
General Fund of the State of South Dakota as per Chapter 21 of the
South Dakota Session Laws of 1941.
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REPOIZT St -PERINTENUENT oF BANKS,

INSOLVENT BANKS

Insolvent banks in the State of South Dakota must be classified according
to three distinct conditions with reference to the position of creditors. The
depositors of the banks which failed before the enactment and adoption of the
Depositors Guaranty Law have an interest only in the assets of the insolvent
institution, including the •recovery from stockholders on stockholders satutory
liability, and recovery from directors on liability for excessive loans.

Subsequent to the enactment ard adoption of the Depositors Guaranty Lawdepositors of closed banks became creditors of the Guaranty Fund, and duringthe period in which there were funds in the Depositors Guaranty Fund deposit-ors received payment in full of their claims. The Depositors Guaranty Fund inturn became a creditor of the insolvent bank, and was entitled to receive divid-ends from the insolvent bank, which dividends were paid or to be paid fromthe proceeds of liquidation of the insolvent bank assets. The amount of the
Depositors Guaranty Fund claim against the insolvent bank equals the totalamount paid by the Guaranty Fund to the depositors. In the distribution of theproceeds of liquidation of the bank's assets the Guaranty Fund shared pro rata
with all other general or common creditors.

When the cash in the Guaranty Fund became depleted by reason paymentsto depositors of closed banks, the depositors of banks closing subsequently re-ceived from the Guaranty Fund Commission Certificates of Indebtedness in lieuof cash in payment of their claims. Such Certificates of Indebtedness consti-tuted a liability of the Guaranty Fund but did not consttute payment to the de-positors. The proceeds of liquidation of the insolvent bank's assets therefore,were distributed directly to the creditors of the insolvent bank, and such pay_ment made to the depositors reduced the liability of the Guaranty Fund. Theportion of the depositors' claims which could not or cannot be paid out of the
proceeds of liquidation remain a liability of the Guaranty Fund to be met whenand if sufficient funds are ever secured by the Depositors Guaranty Fund withwhich to liquidate its liability.

On the pages hereafter following in sections corresponding to the aboveclassifications will be found the statement of the condition of the insolvent banks.
The statutes of the State of South Dakota do not provide any procedurefor the final disposition of the assets of a defunct bank, or any procedure withreference to a final report of the Superintendent of Banks as liquidating agent.A proper procedure should be provided for by the enactment of legislation bythe Legislative Session of 1927 so that disposition may be made of the remainingassets of the bank in which liquidation has proceeded to a point beyond whichit is inadvisable to incur further expense in liquidation, and so that the Super-intendent of Banks may secure his discharge, after filing a final report with theCircuit Court in the county in which the closed bank is located.
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bank-3 to pa.:; • ositors the Fund received subrogated claims. The final

statement the und indicates a determined loss on these subrogated claims,

after di dends fr m the liquidation of the ba d been applied on

claims f $2,684, 1.00. Among the liabili les of he banks which al ed

during the period o deposit guaranty were he ann assessments th se

bank- All of the nks were liquidated • June 30, 941 with a t lo to

the und of $528,112.33. ,e only othe major ite listed in

T. ale 8 wa.:, the divid nd distribution o 3f of 1 pert ent paid holder-, of

aranty Fund certific tes. These to lled $35,338,90 at tha time and t

ou'ted distributed wa $262,962.53 Expenses of thA'und ere $77,886.62

and the final dividend of 100 • 1 percent amounted to $75,702.88. .0ir

/4?.1 Pursuant to a decision rendered by the Supreme Court of South Dakota
relating toihe state bank guaranty fund law and disposition of monies on hand
in the guaranty fund, the Depositors' Guaranty Fund Commission on April 12, 1932,
adopted a resolution providing for a distribution of such funds as were available
at that time, being an amount equal to approximately 3/4 of 1 % of the unpaid
principal anoluit of outstanding Certificates of Indebtedness against the De-
positors Guaranty Fund.

The monies in the fund having been treated as constituting trust funds in
which all holders of Certificates of Indebtedness were entitled to share, that
portion of the fund which was available for distribution as paid to all holder
of Certificates of Indebtedness against the guaranty fund on a pro rata basis

V (continued) according to the unpaid principal amount of their

Certificates as of April 12, 1932. The above statement discloses that the sum
of .1+270,482.05 was set up as a dividend to be paid to such certificate holders.

Of the amount set up, the sum of $262,520.95 has been disbursed.

In the event future accruals to this fund, to be derived from the liqui-
dation of the assets belonging to the guaranty fund, are of sufficient im-

portance td warrant the payment of a second dividend, it will be distributed
as a final dividend at some future time."

From the twenty-first biennial report of the Superintendent of Banks of

South Dakota, 1934.

1
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Exnlanation

')uring the life of the old Depositors' Guaranty 
Pund, $3,58,1,541.09 was collected

in assess-aents from open bar&s to create this Fund.

The Depositors' Guaranty Fund Commission paid in fu
ll the depositors of the first

sixteen banics which. failed and also 50% to the dep
ositors of the Stockgrovers Bards

of Ft. Pierre. After that, the Fun(' was declared insolveelt by th
e Swre'le Court

and a ;Aethod of Clistributien was prescribed by the Court
.

For the funds advanced to pay depositors of these fai
led bnnks, subroated

were allowe-J. to the Guaranty Fund. All of tiese closed bentcs, =OR which the

Guaranty Fund ileld subrogated claims, have been terwina
ted and dividends froil such

banks were [sinned on the claims, leaving a determi
ned loss on subroeoted clatis of

$?,684,421.00.

Durinc; the Depositors' Guaranty Fund period, the annual 
assessments collected were

deposited in banfrs which lat2r failed. A11 of these bantcs heve now been terminat
ed

and dividends received frol tl)e liquidetion of these bank
s were applied on the

leavin6 a net loss of $528,112.33.

Guaranty Funds were advanced to pay the var Finance Corporat
iol for belance of

Bills Payable of certain closed benl-s. The baW:s have now n11 been terninated,

leaving a net loss ef $17,377.10.

The expense of handlin:z: the funds, includin,; cost of distribution of 
3/4 of

dividend and 23/100 of 15 final dividend, amounted to
 $77,886.33 for the period

fro 191E, to June 50, 1941.

The amount of $262,962.1)3 paid as a partial distribut
ion of the assets was P Z/4 (-I

dividend to holders of over $35,338,000.00 of Guarant
y Fund certificates as of

April, 1932, in accordance with the Sunreme Court's method. T1.is was based on the

unnaid balance of t'.e certificates at that time, beilv th
e face of the certifice.te2

less dividends alread:- paid froLa liquidation.

As there were no other recoveries or collections to be 
ma4e, a final dividend of

23/100 of 1'77 in the amount of $75,702.80 on the olaims set up 
under the first

distribution was made.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



•
STATEilENT OF DEE)SITORS' GUI-iitlITY FUND

Pierre, South Dakota

June 30, 1941

Guaranty Funds (Annual assessment collected from banks to

create fund)
Guaranty Funds (Interest collected and other sources)

Determined losses on subrogated claims
Determined losses on bank under local liquidation.. 517.53
Determined losses on suspended banks terminated....  527,594.80
Claims against closed banks (War Finance

Corporation loss)
Expense (Since inception in 1915) 4r mkt
Dividend Paid (3/4 of 1% distribution paid to holders of

Guaranty Fund certificates)
Final Dividend paid (23/100 of 1% distribution paid to

holders of Guaranty Fund certificates)
Due from open banks (Paid to State Treasurer to credit orN35.,.r.c7.0-4

General Fund June 30, 1941)

•

,3,584,541.09
61,963.10

3,646,504.1

2,684,421.00

528412.33!

17,377.1d)
77,886.68 x

262,962.53LA50b4S:h
75,702.38

41.67 
0,646,504.19

Explanation 

During the life of the old Depositors' Guaranty Fund $3)534,541.09 was collected
in assessments from open banks to create this Fund.

The Depositors' Guaranty Fund Commission paid in full the depositors of the first
sixteen banks which failed and also 50% to the depositors of the Stockgrowers Bank
of Ft. Pierre. After that, the 2und was declared insolvent by the Supreme Court
and a method of distribution was prescribed by the Court.

For the funds advanced to pay depositors of these failed banks, subrogated claims
were allowed to the Guaranty Fund. All of these closed banks, upon which the
Guaranty Fund held subrogated claims, have been terminated and dividends from such
banks were applied on the claims, leaving a determined loss on subrogated claims
of :;p2,684,421.00.

During the Depositors' Guaranty Fund period, the annual assessments collected were
deposited in banks which later failed. All of these banks have now been terminated
and dividends received from the liquidation of these banks were applied on the
claims, leaving a net loss of $528,112.33.

Guaranty Funds were advanced to pay the War Finance Corporation for balance of
Bills Payable of certain closed banks. The banks have now all been terminated,
leaving a net loss of $17,377.10.

The expense of handling the funds, including cost of distribution of 3/4 of 1%
dividend and 23/100 of 1% final dividend, amounted to $77,886.68 for the period
from 1915 to June 30, 1941.

The amount of $262,962.53 paid as a partial distribution of the assets was a 3/4 of
1% dividend to holders of over '4)35,338,000.00 of Guaranty Fund certificates as of
April, 1932, in accordance with the Supreme Court's method. This was based on the
unpaid balance of the certificates at that time, being the face of the -certificates
less dividends already paid from liquidation.

As there were no other recoveries or collections to be made, a final dividend of
23/100 of 1% in the amount oflt7c702..8.8 on the clnimn eet up undoP the first
distributioa was made.
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STATE :ENT OF DEPOS I S GU.A.RAli TY F7ND

Pierre, South Dakota

June 0, 1941

Guaranty Funds (Annual assessment collected from banks to

create fund)
Guaranty Funds (Interest collected and other sources)

Determined losses on sabrozated claims

.0etermined losses on bank under local liquidation.. 517.53

Determined losses on mlsnended banks tormincted....527 594.80

Claims against closed banks (ear Finance

Corporation loss)

Expense (Since inception in 1915)

Dividevid paid (3/4 of 1% distribution paid to holders of

Guaranty Fund certificates)
Yinal Dividend paid (23/100 of 1;', distribution paid to

holders of Guaranty Fund certificates)
Due from open banks (Paid to State Treasurer to credit of

General Fund June 30, 1941)

Exnlanation

$3,584,541.09
61,96.-2()

3,646,504,19

2,604,421.00

528,112.7

17,777.13
77,286.62

262,962.53

75,702.38

41.67
$3,646,504.1S

')uring the life of the old Depositors' Guaranty Fund, $3,584,541.09 was co
llected

in assess-aents from open banks to create this Fund.

The Depositors' Guaranty Fund Commission paid in full the depositors of 
the first

sixteen banis which failed and also 50% to the depositors of the 
Stockgrowers Bank

of Ft. Pierre. After that, the Fund was declared insolvent by the Su„-xele Court

and a method of distribution was prescribed by the Court.

For the funds advanced to pay depositors of these failed banks, subro,--;ated claims

were allowed to the Guaranty Fund. All of these closed banks, upon which the

Guaranty Fund held subrogated claims, have been terminated and dividends fro' su
ch

banks were cpnlied on the claims, leaving a determined loss on subro6ated clatis 
of

$2,684,421.00.

During the Depositors' Guarantz, Fund period, the annual assessments collected were

deposited in banks which later failed. All of these banks have now been terminated

and dividends received from liquidetion of these banks were applied on the

?laths, leaving a net loss of $528,112.33.

Guaranty Funds were advanced to pay the var Finance Corporation for balance of

Dills Payable of certain closed be/11-s. The ban':e have now n11 been terminated,

leaving a net loss ef $17,377.10.

The expense of handlinr7 the funds, including cost of distribution of 3/4 of IT',

dividend and 23/100 of l final dividend, amounted to $77,886.33 for the period

fro 191E to June 30, 1941.

The amount of $262,962.53 paid as a partial distribution of the assets was a 
3/4 el

15 dividend to holders of over $35,338,000.00 of Guaranty Fund certificates as 
of

April, 1932, in accordance with the Supreme Court's method. This was based on the

unpaid balance of the certificates at that time, beini, the face of the certi
ficetne

less dividends already paid from liquidation.

As there were no other recoveries or collections to be made, a final dividen
d of

23/100 of 1% in the amount of $75,702.83 on the claims set up under the f
irst

distribution was made.
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/17/4,fri- S L.:T.7:7E11'T OF, DLPO S I 707 S ' FrilD

Pierre-, South Dri-lr-ota

June :30, 1941

Guaranty Funds (Annual assessment collected from banI7.9 to

create fund) r_:‘,//ceive,V
Guaranty Funas (Interest collected and other sottres)

Deter;qined locses on sabrozated claims

Deterrained losses on btInk under local liquidation.. 517.53

Determined losses on susilended ban,.7s tormincted....527 524.80

Claims against closed banks (War Finance

Cor,loration loss)
Expense (Since inception in 1915)

Divideqd paid (3/4 of 1% distribution paia to holders of

Guaranty Fund certificates)
Final Dividend paid (23/100 of 1:1, distribution paid to

holders of Guaranty Pund certificates)
Due from open banks (Paid to State Treasurer to credit of

General Fund June 30, 1941)

$3,584,541.09
61,96:.10

3,646,504.19

2,684,421.00

528,112.7

17,377.10
77,886.6E

262,962.57

75,702.83

41.67
$3,646,504.1(_
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Following state-dent is taken from the:

"State of South Dakota, Nineteenth Biennial Report of the Super-
intendent of Banks, for the 7,,eriod July 1, 1928 to June 30, 1930
to the Governor 1930."

CONSOLIDATED STATEJLENTS FOR JUNE 30, 1930, OF TEL FIVE
BANKS THAT FAILED SUBSEQUENT TO THE ENACTiVENT OF
THE DEPOSITORS' GUARANTY KUL LAW, WHOSE DEPOSITORS
WERE PAID IN FULL ON ALL CLAILS THAT WERE PRES-
ENTED IIND THE LIC,UIDATIO OF WHICH HAS BEEN

TERINATED

RESOURCES 

iIABILITIES

Deposits (including interest allowed)  725,754.61
Less Offsets and Deductions 9,134 46
Less Payments by Guaranty Fund 676,287 96
Less Payments from Liquidation Funds40,332 19

.V25 754.61

Common Claim -
Guaranty Fund Commission's subrogated Claim 676,287.96

Less Dividends Paid   340,192.98
Less Loss determined  336 094.98

676 287.96

Total 

None

 None

None
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"State of South Dakota, Twentiet17 Biennial Report of the Superintendent
of Bilks, for the '7riod July- 1, 1930 to June :30, 103,2 to tl,.e Governor."

"Etate,:lent of Denositors' Guarant7 Fund

Unappropriated assesszients in open banks  $282,355.28
Dividend accounts and other Guaranty Funds in open honks - 114,294.10
Claims against closed banks - - - -   624,479.02

TOTAL    $1,021;128-.40

Pursuant to a decision rendered b: the Supre:.le Court of South
Dakota relating to the state bank guaranty fund law and disposition of
monies on hand in the guaranty fund, the Depositors' Guaranty Fund
Commission on April 12, 1932, adopted a resolution providing for a dis-
tribution of such funds as were available at that time, being an amount
eual to approximately 3-4 of 1% of the unpaid principal amount of out-
standing Certificates of Indebtedness against the Depositors' Guaranty
Fund.

The monies in the fund having been treated as constituting
trust funds in which all holders qf Certificates of Indebtedness are
entitled to share, that portion or the fund which is available for dis-
tribution is now being paid to all holders of Certificates of Indebted-
ness against the guaranty fund on a pro rata basis according to the
unpnid principal amount of their certificates as of April 12, 1932.

Future accruals to the fund derived from the liquidation of
the assets belonging to the guaranty fund, if of sufficient importance
to warrant the payment of a second dividend, will be distributed as a
final dividend at some future time.
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The followinz statellent is taken from the:

•

"State of South Dakota, Twentieth Biennial Report of the SuDerintendent of
Banks, for the period July 1, 1930 to June 30, 1932 to the Governor."

Consolidated Statements for June 60, 1962 of the Nine Banks that
failed subsequent to t'le enactqent of the Depositors' Guar-

anty Fund Law, elose depositors were paid in full on all
claims that were preseated and the lLuidation of which

has not been termianted.

Resources

Loans and Discounts  $175,164.12
Judgments     318,978.68
Stocks and Bonds 100.00

'.:state Owned   296,831.43
Other Property 50.15
Due from Danks 2,567.96
Cash 285.89
Preferred Claims against Closed Banks   56,103.83
Claiias against Closed Banks Upther than preferred)   2,566.88
Cash Items -   4,627.40

Liabilities 

Deposits (incl. int. all'd) $2,709,184.09
Less Offsets and Deductions 615,670.15
Less Payments from liquidation funds267,737.15
Less Payments from Guaranty Fund 2,115,293.46 

2,698,700.76 
uafiieu Deposit Claims - - -
Due Guaranty Fund Commission

(preferred claij 
Coon Clai_s
'iscel

II
laneous and Rejected Deposit
ClaiAs  

i0S3 Dividends Paid
195,676.28
51 917.47

146,758.81

Guaranty Fund Commission's
subrogated claim - - 2,115,293.46

Less Tividends Paid 2952_34_5.44 
1,819,348.02

• Bills Payable 3,213.59
Less Dividends Paid  642.70

2,F,7).89

34,481.70

857,276.25

10,483.63

2,500.Di

2 000,159.42
42,013,142.75Digitized for FRASER 
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GnhANT1 OF BANK DEPOSITS SOUTH D.LK,7)T.t.

From Federal Reserve Bullutin, September 1925

The 1925 Legislature of South Dakota re-
pealed its guaranty law, the repeal to become
effective January 1, 1926. A petition has,
however, been filed that the repeal act be
submitted to a referendum vote at the next
general election in 1926, and pending this
referendum the original law continues in effect.
In June of the present year 432 banks were
operating under the law; depositors in some
15 failed banks had been paid in full, and claims
had been filed for payment of depositors in 142
other closed banks. Guaranteed deposits
in participating banks totaled $122,000,000.
Unpaid guaranteed deposits in failed banks
totaled $34,000,000. In the 10 years 1915 to
1924, inclusive, participating banks paid as-
sessments totaling approximately $3,000,000,
and nearly this amount had been paid out to
depositors in failed banks. Assets of failed
banks not yet liquidated in the hands of the
State -board totaled $44,000,000. Unpaid
warrants or certificates of indebtedness were
outstanding in the amount of nearly $27,000,-
000, with interest payable to the amount of
$5,000,000. To date it is stated none of the
banks had been completely liquidated.

SOUTH DAKOTA

Institutions included—Every bank engaged in the
business of banking under the laws of South Dakota.
Participation.—Compulsory.
Character of deposits guaranteed.—All deposits not

otherwise secured shall be secured by the guaranty
fund but such guaranty shall not apply to a bank's
obligations as indorser upon bills rediscounted, nor to
bills payable, nor to money borrowed from its cor-
respondents or others. Banks which have fully com-
plied with the provisions of the guaranty fund act
are not required to give any further security for the
purpose of being a depositary of public funds, but
such funds shall be secured in -the same way private
funds are secured.

Basis and rate of (a) regular and (b) special assess-
ments.—(a)One-fourth per cent of the average daily
deposits less the amount of deposits not eligible to
guaranty, annually, until the fund amounts to 11A
per cent of the average daily deposits. When the
fund reaches 1M per cent of the average daily de-
posits assessments shall cease until the fund is de-
pleted below 1 per cent of such deposits, when the
necessary assessments may again be lied at X per
cent per annum until the said fuilg, reaches 1% per
cent of the average daily deposits.
Any bank hereafter organized shall pay into the

depositors' guaranty fund an amount equal to 4 per
cent of its capital stock, and the commission is author-
ized to adjust the assessments on such banks so that
the first two assessments together with such 4 per
cent will place it on an equal basis with other banks
heretofore admitted.
Method of payment of depositors.—The amount

necessary to pay the guaranteed depositors and holders
of exchange shall be certified to the commission, which
shall draw out of the guaranty fund the required
amount and transmit it to the superintendent of
banks to be paid to the depositors and holders of
exchange. If the guaranty fund is not sufficient to
pay such claims the commission shall issue a certificate
of indebtedness in favor of the bank, payable on the
1st day of March next succeeding the date of issue,
out of the first money accruing to the guaranty fund.
Such certificates may be sold and the proceeds used
to pay deposits which are legitimate claims against
the guaranty fund. In the discretion of the com-
mission such certificates may be issued payable to
the depositors for the amount of their approved
claims.
Powers of State board or commissioner.—It shall

be the duty of the commission to pass upon the quali-
fications dFlimaiiks for admission to the guaranty fund
and sub oraiztission is authorized to levy assess-
ments 'and tliatliritOtifipates as explained above. If
any bank after due notice fails to pay over or credit
any assessment to the depositors' guaranty fund, the
superintendent of banks is authorized to take posses-
sion of its affairs and liquidate its business.

Disposition of guaranty fund.—Banks assessed shall
set apart, keep, and maintain the amount so levied
against them, payable to the depositors' guaranty
fund commission Q11 '1emand.

Rate • outstanding war-ants or certifl--
)ss.—If ;ssuecl favor of the

bank to be sold by the superintendent of banks and
proceeds paid to depositors, not more than 7 per cent,
but if issued payable to the depositors for the amount
of their claims, 5 per cent.
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MT1MORANDUM: Mr. Van Fossen. April 29_1926.

Operation of State Deposit Guarant7_ Laws.

SOUTH DAKOTA: Date law became effective - January 1, 1916.
The guaranty fund "is more than $25,000,000 in debt" and the law

was repealed by the 1925 state legislature. The act repealing the deposit guaranty
law has, however, been submitted to a referendum vote to be held in November 1926
and in the meantime the law remains in effect. bection 909 of the law imposes
the following limitation on the withdrawal of banks: "if any bank having paid any
assessment --- shall liquidate and go out of business, or shall desire to organize
as a national bank ---, the portion of such assessment which shall not have been used
shall be refunded; provided that no such ban( shall be leased from its oro.ler propor-
tion of all outstanding _certificates of indebtedness of the depositors' guaranty
fund,  issued to the  depositors of failed banks, nor until it shall have received
oermission in writing so to do from the superintendent of banks after an exam-
ination of its condition." On December 31, 1925, S'250,148.92 of funds in the
"Depositors' Guaranty Fund" were on deposit with state banks and trust companies.
During the 10 years to the end of 1924 assessments aggregated 3,070,000 and pay-
ments to depositors ;,2,968,000 recoveries on assets of failed banks amounted to
4,780,000 and in 1925 unpaid warrants or certificates with accrued interest
totaled $31,900,000.

MEMORANDUM: 1.!.r. Van Fossen. Jan. 31, 1927.

Subject: Supplement to memorandum of
April 29, 1926, on operation of
state deposit  guaranty laws.

LOTH DAKOTA: Governor W. ti. Bulow in a special message told the legislature
that the present guaranty of bank deposits plan has proved "pityfully inadequate"
has had a "tendency to place a premium on wildcat bankinj,"and that the state has
"too any banks and too few bankers." This condition, moreover, has been further
agitated by a recent ruling of the South Dakota supreme court that a state bank
may becoine nationalized, thus relieving itself of the responsibility of the guar-
anty of deposits and throwing an additional burden on the remaining state banks.
Since January 1, 1921, approximately 07,000,000 in assets of failed state banks
has come into the hands of the department. But despite all obtection to the
South Dakota guaranty law, Governor Bulow does not think the guaranty of deposits
law should be repealed. Such action at this time he holds would be virtually
repudiation. (See all Street Journal, January 21, 1927; also Commercial West,

I
September 25, 1926).

lli
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Commercial West, Vol. 56  - 14o. 19 - Page 13 - November 161_1929.

SOUTH DAKOTA BANK GUARANTY LAW TO BE TESTED IN SUPREME COURT.

Pierre, S. D. - South Dakota's bank guaranty law is in the courts, mandamus pro-
ceedings having been brought in the state supreme court to compel payments to
depositors aggregating $34,000,000, and to compel the collection of annual
assessments again against state banks.

The supreme court ordered the defendants to appear November 26 to show cause why
a mandamus writ should not be issued. Attorney General i. Q. Sharpe filed the
action, with H. C. Shober and F. R. Brumwell of Huron heading the individual
depositors. The defendants include F. R. Smith, state superintendent of banks and
chairman and treasurer of the depositors guaranty commission, the other members
of the commission and the state treasurer. Beadle (Huron) county joined in the
action to enforce claims for county funds deposited in the suspended James Valley
bank of huron.

The petition charged that failure to pay depositors holding certificates issued
by the guaranty fund commission is unjustified and that the repeal of the state
guarantee law by the 1927 legislature cannot be given a retroactive effect with-
out violating the federal and state constitutions.

Unpaid certificates of indebtedness were said to total $34,365,519.77, total
resources of the 315 member banks now operatin $100,073,698.60 and the book value
of unliquidated assets of closed member banks 4P46,554,125.55.

The law providing for the guaranty of bank deposits was passed in South Dakota
in 1915. It became operative July 16, 1915.

This law provided that assessments should be collected from each state bank in
the state annually at the rate of one-fourth of 1 per cent of the average daily
deposits of the preceding calendar year. Such assessments were to be continued
annually until the amount in the fund equalled one and one-half per cent of the
average daily deposits, after which the collection of assessments was to be
discontinued until the fund was depleted by reason of payment to depositors of
suspended banks, in which event assessments were again to be continued until the
funds equaled the maximum legal requirement.

Assessments were levied and collected for the years 1916 to 1926, inclusive, as
shown by records of the state banking department. After the enactment of the
gliaranty fund, payments were made to the depositors of 17 banks. This included a
payment of 50 per cent of the deposit liability of the Stock Growers bank of
Fort Pierre.

The total amount of deposit claims paid from the guaranty fund amounted to
$2,851,818.17, the records show. The last payment made to depositors 14rs in June,0 1924. Distribution of the fund has been in litigation, the litigation being with
reference to the classiffcation 6' beneficiaries. The litigation is before the
court in the case of State ex rel Driscoll v. Depositors' Guaranty Fund commission.

The total amount in the fund as of September 30, 1929, including assessments, un-Digitized for FRASER 
https://fraser.stlouisfed.org 
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distributed, interest on the funds, proceeds of liquidation from the assets of sus-

'ended 
banks whose depositors were paid in full, amounts to tl, 056,65.75, the

ooks show. This fund is on deposit in the state banks that were members of the
guaranty fund system in proportion to their assessments to the fund.

In 1925, the guaranty fund law was repealed, but upon referendum was reinstated
pending the general election of 1926, at which time the action of the legislature
was not sustained and the guaranty fund system continued as it had been. During
the legislative session of 1927 the guaranty law was amended so that all payments
of assessments made by member banks were paid into the state treasury, to be held
by the state treasury for tl,e protection of the depositors of the respective in-
dividual banks by whom the assessments were aid.

Under the 1927 amendment the guaranty fund became a separate guaranty fund for each
bank, rather than a pooled. guaranty fund for all banks.

Present Status of the Guarantl, Fund "Jaw. October 2, 1929.

States in which Guaranty Law has been repealed for 2 or more years. 

*South Dakota Of the States in which the Guaranty Law has been Epealed
for two or more years, South Dakota shows the greatest
decline in bank failures between 1927 and 1928. Suspensions

in that State decreased from 25 to E. Oklahoma reported a decline from 20 to 5, and

111! 
exas decreased from 28 to 19. The trend toward fever failures has been largely due
o the substitution of sounder banking measures and stricter bank supervision.

MEMORANDUM: MR. FOSTER. October 10 1929.

Subject: Depositors' Guaranty Fund Commission still effective
in State of South Dakota.

A review of Part Three in the Banking Laws of South Dakota shows that
the Depositors' Gilaranty Fund Commission has been effective from its adoption in
1915 to the present date. This is contrary to the information contained in the stencil,
St. 5737, entitled "Bank Suspensions in 1927 and during 1921-1927, " and used as a
basis for the compilation of my memorandum of October 2. As outlined therein, it was
stated that "the law was virtually repealed early in 1927, but a provision has been
made for each bank to gradually build up a fund with the State Treasurer equivalent
to the bank's capital stock." Such a provision does asy,ear on the statute books but
as an original section of the South Dakota hevised Code of 1019. (Section 9011, Iv*
Page 36: S. D. Banking Laws).

It is true that the Banking LTV'S were amended in 1927, but at that
time no change was made in Section 9011 which defines statements, assessments and dis-
position of the guaranty fund. Again in 1929 Section 9016 of the Code was amended

Agio that "new banks would pledge with the treasurer of the guaranty fume commission an
girmount equal to four per cent of the authorized capital upon opening for business,

which amount shall constitute the initial credit in the establishment of a depositors'
guaranty fund." Formerly such banks were released from further contribution to the
fund for the current year in which they received their charters and made such initIal
payments. Under the emended section, however, they are liable for extra assessmentsDigitized for FRASER 
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as be required in the same year as when chartered or fron time to time by
the Commission. The recent amendment does not alter the principles of the
Depositors' Guaranty Fund Commissioh.

ViEWRANDT, : . FOSTER: April 1,  1930

Review of the Guaranty Law __Sy.stem in 8 States_

SOUTH DAKOTA: The law went into effect in March, 1916. Membership was com-
pulsory. In nine years over 169 banks failed and the fund became insolvent.
The 1925 legislature repealed the guarant?, law, effective January 1, 1926, but
a petition was filed that the repeal act be submitted to a referendum vote
at the general election. It was reinstated hy a small majority in 1926 and fin-
elly repealed in 19

ii 
27, after 297 state banks had failed under the operation of

the guaranty fund law. Out of that number 244 remained closed and over
$54,000,000 of certificates of indebtedness were issued to depositors. The
new banking legislation, passed after the repeal of the old law, provides for

the establishment of a fund equivalent to the capital stock of each bank. It
is held separately by the State Treasurer as the pro_)erty of the stockholders
of each state bank, but in the event of closing or liquidation it is to be used
in meeting unpaid claims of depositors and creditors.

Assessments were levied and collected fror, 1916 to 1926, inclusive end

deposits claims paid totLled $2,852,000. In Nov. 1929 over P34,000,000 of

certificates were outstanding and at the end of September 1929 there was a bal-

ance of kp1,036,000 in its guaranty fund.

On November le, 1929, state bankers were in Supreme Court facing mandamus

proceedings to compel them to pay depositors of failed banks an amount aggregat-

ing 34,000,000. Final action is pending.
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Excerpt (p. 13) from "Attorney General Asks Removal of South Dakota
Supt. (sic) of Banks."

•

•

...Attorney General Sharpe has recommended to Governor W. J.
Bulow the removal of F. R. Smith, state superintendent of banks, on the
ground that his office has apparently favored the bankers of the state
in their fight against the deposit fund law.

The attack on State Superintendent of Banking Smith was contained
in a report filed with the governor by Attorney General Sharpe in connection
with an investigation as to banking conditions in the state requested by
the 1929 house of representatives of the state legislature.

The report, which has been in process of preparation since
adjournment of the 1929 legislative assembly, is a 62-page mimeographed
form, copies of which were filed with Governor Bulow and the constitutional
officers of the state. Following the introductory matter is a statement of
the plan and expense of the investigation, disclosing that 15 field men
were employed for periods varying from one to nine months, examining affairs
of 242 closed banks. Total cost of investigation was given as 36,048.08.

A large part of the report was devoted to criticism of the state
superintendent of banking. Sharpe charge that he had not closed banks that
should have been closed, and , in general, made it evident that Mr. Smith
had leaned toward preservation of banking institutions rather than toward
taking summary action to close them.

There is dispute as to this attitude of the superintendent of
banks, a great many leading business men feeling that he was following sound
practice in trying to pull banks through if there was a chance of their
survival, rather than in closing thelp, especially at a time when the closing
of banks would have given the state a black eye. Mr.. Sharpe also accuses
the South Dakota Bankers Association of lobbying for the defeat of measures
inimical to their interests. Here, again, there is opposit!on to the report
from business men who hold that is the privilege of any organization.
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South Dakota Banker Discusses State's Guaranty Law
3;oux Falls—Ira A. Moore, vice president of the Minne-

,24 a1 Bank of Sioux Falls has offered a number

sogx.,—,uns to strengthen the state banking department,

w of which would be to authorize bank commissioners to

*complete charge of the liquidation of insolvent banks

astead of liquidation through the courts.

Ir. Moore is a newcomer in South Dakota, but has been

nee president of the Toy National Bank at Sioux City, and
*observed the workings of the state guaranty laws, in

lak South Dakota and Nebraska. He was connected with

tanks in a state which has not been involved in any bank
raranty plan, but he has had supervision of banks in both
‘i•oraska and South Dakota operating under the guaranty
iii In these states. He makes the following statement:

*The approaching referendum on the repeal of the state
suk guaranty law is worthy of the close attention of
won& banks as well as those operating state banks, on
wont of the close linking-up of interests and because
east affects one, will in a greater or lesser degree affect

as their businesses run along identical lines and both
as concerned in the 'building up of strengthening influ-
4011 and the removal of those of a contrary nature.

The coming decision to be made by the people of this
sue will doubtless write the closing chapter of a theory
filminess economics which, from time to time since 1829,
km been a story of tryout and failure. South Dakota is

y one of many states which have experimented with it
*proclaimed it unworkable. The plan might be feasible
111:I the operators of banks were bankers, but the results
kftlte plan have been to place a premium on wild-at bank-

undeserved heavy penalty on conservative

nts of the plan point out the State of
ka as a shining example of success under a state
guaranty law, but the facts are that an analysis of

, conditions in that state are convincingly strong that
law is a failure in Nebraska, although some of the advo-

los are still whistling to keep up their courage, behind a
Mid accumulation of losses in failed and falling banks,
, which latter classification a number are being operated

he guaranty fund commission in the hope that they can
Is told or reorganized, but buyers are hard to find and
• Mations require real money.
:The state banks still operating there have been corn-

to P57 tremendous sums in the form of assessments
the past 15 years, equal in many cases to more than

Pee mit, of their capital, thus making it impossible for
banks to either pay dividends or to provide for losses

Mestionable assets. In Nebraska it was estimated two
ago that it would require 15 years for the assess-
and expected liquidation to meet the aggregate
of depositors. With their future thus mortgaged,

*eager state banks are slowly, but surely converting
6•11Mional system, thereby leaving as participants un-
the state bank guaranty provisions, the weaker banks,
&similar condition is certain to obtain in South Dakota

the present law is definitely repealed, as the strong-
beaks, in justice to their stockholders as well as to

iePositors will not undertake to pay from their earn-
ear, throughout an indefinite future term, the

essary or even attempt to meet the present

Claims. Furthermore, the maximum annual

Permissible under the law will not provide suf-
JIM* to even pay the interest on the outstanding

to $ay nothing of retiring the principal. It sim-
be done, without changing the law to permit a

ent upon the remaining banks which bur-

be expected to assume.

Makes Suggestions

"To criticize without suggesting a remedy is neither

helpful nor constructive and when the question of definite

repeal is disposed f by voting to confirm the action of the

last legislative session, a united effort should be made to

strengthen the banking situation in the state by backing

up the present excellent organization in the banking depart-

ment by amending the present laws as needed to provide

for the following:

"First—Remove the department of banking from politics

by providing for the formation of a state banking 
board,

whose members would be selected by the state bankers as-

sociation, such members to serve at a -very nominal sa
lary

and who would act as consultants for the superintendent 
of

banks, the latter to be selected by the state banks, 
and

who should be paid a salary which would attract and hold

a competent man in the position for a term of not less than

five years.
"Second—Provide an efficient and well paid corps of ex-

aminers with limited contiguous territory allotted so that

frequent examinations can be made and inter-bank borrow-

ing detected and stopped, through cooperation with the na-

tional banks in the state.

"Third—Permit the organization of no new banking cor-

poration with less than $25,000 capital and $5,000 surplus,

with graduated increases in such requirements according to

the size of the community to be served.

"Fourth—Refuse to grant charters to parties who are

without satisfactory banking experience and to proposed

stockholders who cannot produce evidence of their ability

to make good upon their double liability as such.

"Fifth—Limit the granting of charters to new banks and

refuse to permit the reorganization of closed banks where

the communities are well provided with banking facilities,

thus giving existing banks a fair chance to accumulate

earnings to enable them to meet losses when these occur.

"Sixth—Authorize bank commissioners to take complete

charge of and to liquidate insolvent banks as distinguished

from liquidation through the courts."

BEET SUGAR FACTORY FOR BRITISH COLUMBIA

Victoria—Erection of a $2,000,000 sugar beet factory near

New Westminster, B. C., will be undertaken if the British

Columbia government grants the industry a subsidy of

$50,000 a year, W. H. Watson, head of a Vancouver syndi

cate announced here.

"Subsidy asked of the provincial government would

amount to half a cent a pound on all sugar produced up to

10,000,000 pounds," said Mr. Watson. "The project calls for

a factory capable of handling 1,000 tons of beets a day dur-

ing the operating season. About 4,000 acres of beets will

be.required to supply the factory's needs the first year.

"Climate and soil of British Columbia are well adapted to

sugar beet culture, government agricultural tests have

shown. The industry can be turned into a profitable farm

sideline. In addition to increasing the value of farm pro-

duction, sugar beets furnish an excellent live stock feed

and valuable factory by-products.

"Sugar beet production has already been successfully un-

dertaken in Alberta. A $1,000,000 sugar factory was estab-

lished at Raymond in the irrigation area last year. Plots

aggregating 6,000 acres were under crop in the district.

Yields ran from 15 to 20 tons to the acre, returning the

farmers an average of $7 a ton."

WHEN WOMEN ARE SILENT

"Did you ever see a roomful of women perfectly silent?"

"Yes, once. Someone had asked which of those present

was the eldest."—Exchange.Digitized for FRASER 
https://fraser.stlouisfed.org 
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The Depositors' Guaranty Fund in South Dakota
A. B. Fairbank of Sioux Falls, Before the Annual Meeting

At the general election in November you will be called

upon to vote on the repeal of the Depositors Guaranty

Fund Law. The state banking system of South Dakota

depends upon how that vote goes. If the facts could be

honestly placed before all the voters of South Dakota,

so that they understood them, the law would be repealed

But appeals are being made to passion and prejudice and

hope of the state assuming the losses, and the outcome is

not all certain.

What is the depositors guaranty fund act? It was passed

In 1915. It makes an annual assessment upon the average

daily deposits of each state bank of one-fourth of 1 per

cent. This means a tax of about 3 per cent. on the capital

stock of the bank. This is placed in the guaranty fund and

is under the direct control of the guaranty fund commis-

sion, consisting of the superintendent of banks and three

commissioners appointed by the governor.

When a bank fails and is taken over by the superintend-

ent of banks to be liquidated, the unsecured depositors and

holders of exchange are paid in full in cash out of the

guaranty fund.

The depositors guaranty fund commission are then sub-

rogated to the rights of the depositors in the assets of

the failed bank. In other words, the guaranty fund com-

mission takes over the assets of the bank and collects them

as far as possible, but pays off the depositors in full. If

the bank pays out 50 per cent. there is a loss of 50 per cent.

paid out of the fund.

Common creditors, not depositors or holders of exchange

are not paid out of the fund and must look to the assets

of the bank only.

If there is not sufficient money in the fund to pay the

depositors of a bank, the guaranty fund commission issues

guaranty fund certificates to each depositor for the amount

of his deposit, due on March 1 following the date of issue

and drawing interest at 5 per cent. per annum, which are

to be paid out of the first money accruing to the depositors

guaranty fund.

Our Supreme Court has held that all certificates falling

due March 1, 1924, shall share pro rata from the funds then

on hand or which shall accrue thereafter.

The History of Guaranty Fund Laws

This law is nothing new. It was first tried out in
New York State in 1829. That law raised a fund of $1,000,-
000 by assessments on banks. When depleted by losses,

a new assessment was made.

In 1832 it created a period of expansion increase of de-
posits and land boom. From 1934 to 1935 came a depres-
sion. In 1841 a panic, 10 per cent. of the banks failed,
the fund was wiped out, the law repealed. The losses
were $2,519,000. The fund paid $1,502,000. The balance
of $1,017,000 never was paid. •
Oklahoma started it again in 1907; Kansas in 1909;

Texas in 1910; Nebraska in 1911; Mississippi in 1914;
South Dakota in 1915; North Dakota in 1917; Washington
in 1917.

Of these states, Oklahoma repealed her law in 1923.
In 1914 she raised her assessment to 1 per cent., on average
ieposits. One hundred seventy-seven banks failed, 266

u, state banks nationalized, 138 banks consolidated. This left
Ito 389 banks to pay the losses. The law was repealed in

1923 and left $12.000.000 of debts unpaid.
North Dakota—Law adopted in 1917. Bank failures began

In 1920. Up to April 1. 1926, 237 banks failed. The law
was repealed in 1923. They have a deficit in the fund of
$16.000.000 to $20.000.000.

Texas has modified her law so it is not compulsory. A
large percentage of her banks nationalized. Few banks
are now under the law. There has been no general panic
or bank failures.
The Kansa.; law was rendered innocuous by a decision

of the Supreme Court that a bank could withdraw at any
.time. Many banks have withdrawn. The fund has about
$1.000.000 assets and $3,000,000 debts at present.

of the South Dakota Chamber of Commerce, at Hurocl

South Dakota passed Act in 1915. Repealed it in 114
or rather tried to. Nebraska is the state always held u4
by advocates of law as a success. It started out in 191.
with an assessment of one-tenth of 1 per cent. It uh
creased assessments to 1 per cent. Has now gone bacIli
to .6 of 1 per cent. The fund has been exhausted a nunAl
ber of times. Three hundred fifty-four out of 924 bask00
have paid no dividends since 1922. The law is undi,r
terrific strain. The outcome is doubtful.

What Is Situation in South Dakota?
Report of June 30, 1926:

Money in fund unappropriated 
In open banks  
In closed banks 

In 10% fund:
In open banks  
In closed banks

Total assets
Appropriated funds:

In open banks
In closed banks

Total money in fund 
Certificates out August 31. 1926

Claims on which certificates

Total liabilities  
Interest 5%

If closed banks liquidate 50%
to be paid out of fund

Interest 5% on that is
The levy of 1925 was about 
The levy of 1926 was about 

$ $13,011 I!
33,03s 41

546.0515

61,0si i5
55.1S0 SI

116.273 53
662.325 41

137,25151
37,019 SI

174,27s 31
835.t,i3 Si

34  200,00001will issue ..... 7.400.000 Of

41.600,0000
2  080.00004it will leave 20,80.0000.11

1  040.0000e
280,00004
250,000.0

The first fourteen banks that failed were paid in full
about $3,000,000.00..
So every year the law continues we are falling behind

$1,830,000,000 on our interest and not paying any of the
$41,000,000 principal. You can see about how long it will
take to pay off the debt.

If the Law Is Not Repealed
If the law is continued indefinitely it means that a state

bank must pay one-fourth of 1 per cent. per annum on its
average deposits, a tax of about 3 per cent. on its capital
This goes into a fund to pay about one-eighth of the interest
accumulating yearly on the certificates. With no hope of
ever being of any benefit to the banks now alive which
must pay the assessment. It is not only paying for a &ad
horse. It is paying one-eighth of the interest on the cost
of the dead horse and letting the rest accumulate.

All banks with capital enough will nationalize, as they
did in Texas and Kansas.
The small banks will have to close. They cannot run

in competition with national banks and pay 3 per cent on
their stock. This leaves your small town with no bank.

If the state banks continue to run they must collect this
tax from the depositors, either in higher rates of interest
upon loans or less interest on certificates of deposit and
savings accounts. In the end the patron of the bank must
pay the tax. It can hardly be supposed that the stockholder

will continue to run a bank at a loss and pay the tan

himself.

What Is the Matter with the Bank Guaranty Law?

It is an attempt to run a mutual insurance company OD

bank losses, In just one state.
1—In the insurance business the probable risk and the

limit of the loss are almost absolutely known quantities.

In the banking business there is no limit of loss what.

ever, and no known • probable risk. There is therefore

no basis for fixing the assessment necessary to Insure

the loss.
2—In insurance the insured pays tt.- assesssment and 

ft

Is graded according to the risk. Ri: are selected. Not

everyone is insured.

In the bank insurance the bank pays le assessment, 
not

the depositors. There can be no sele, ion of risk. 
AII

banks are insured. There is no graded premium-

3—An insurance company spreads its risks over a In°

number of states, so that a disaster in one section 
will

offset by fair sailing in another section.

But the guaranty law protects all the banks of one spa

When a panic hits a state it covers the,sta
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NOTICE TO HOLDERS OF STATE LAND CERTIFICATES

e6vp SALE CDsr
DE LI NQUENJT

STATE LANDS

Several thousand acres of State land.sold under contract, having
become delinquent thru non-payment of interest by certificate hold-
ers. will be re-offered at Public Auction at the places and on the
dates specified below:
COUNTY COUNTY SEAT DATE TIMM

Booker Detroit Nov. 17th 10:00 A.M.
Beltrami Bemidji " 27th 10:00 A. M.
Clearwater Bagley " 22nd 10:00 A.M.
Hubbard Park Rapid• " 18th 10: )A.M.
Itasca Grand Rapid• " 8th 3:00 P.M.
K000hiehing International Fall• " 15th 10:00 A.M.
St. Louie Duluth " 10th 2:00 P.M.

In addition to the above sales, there will be sales of State owned
land in three other counties, as follows:
COUNTY COUNTY SEAT DATE TIME

Aitkin Aitkin Nov. 9th 1:00 P.M.
Carlton Carlton " 10th 10:00 A.M.
Lake Two Harbors " 12th 2:00 P.M.

Since assignments of State land certificates are not recorded in
this office, it Is impossible to notify delinquent holders personally—
hence this notice is published.

Holders of State land certificates should be sure of the status of
their land. If payments are delinquent, the owners may redeem
up to the time of sale on payment of interest and penalty, the amount
of which can be ascertained from the County Treasurer of the County
In which the land lies.

For information as to the status of a land certificate, for land lists,
maps or any other information about State owned land. write

RAY P. CHASE
STATE AUDITOR.
STATI. CAPITOL. ST. PAUL 014 NM.

banks are affected at once. The failure of one causes the

failure of another and they all go at once.

As a practical business proposition, the guaranty law

means that the thrifty, conservative, competent and honest

bankers of a state guarantee to reimburse the depositors

or losses caused by the extravagant, incompetent and dis-

honest bankers. That is not a sound business proposition.

Experiences of other states, as well as our own, have

demonstrated that a guaranty of deposits which is provided

for by an assessment against the banks whose deposits

are guaranteed, and which is limited in territory to one

state, in which the sources of income and production are

identical, in all parts of the state, can never function in

I crisis.

Who Wants the Law Retained and Enforced?

The depositors in a failed bank cannot honestly think

it will ever do him any good. Two hundred and fifty thou-

sand dollars a year spread among $41,000,000 pays 6/100 of

I per cent. on each dollar. During the year interest has

accumulated at the rate of $2,080,000.
To distribute this $250,000 assessment among all the de-

Msitors of all the failed banks in South Dakota, it is es-

'mated would cost $10,0001 and there is no way of paying

man a fraction of a cent.
No, the depositors cannot ask for the retention of this

statute in good faith, if they know the facts. The demand
for the defeat of the repealing statute comes from a few

then"' desire that the state of South Dakota shall pay off

the ;tors in the failed banks.

.Theffigure that if this law can be kept on the books it
Till raise so much hell that the people will vote to pay
Oh the depositors to get rid of the law.

It you will get next to the advocate of non-repeal of the
statute, you will find he don't want the guaranty law. He
knows it won't work, but he says, let the banks pay for a

"'years, maybe something will turn up, or the state may
!,'cide to pay off the depositors. Then repeal the law.

one of the leading financial institutions of Rumania. The re-

ception committee was composed of James Brown, of Brown

Bros. Company; Clarence Dillon, of Dillon, Read & Co.;

Charles Hayden, of Hayden, Stone & Co.; Alvin W. Krech,

chairman of the Equitable Trust Company; Thomas W. La-

mont, of J. P. Morgan & Co.; Charles E. Mitchell, president

of the National City Bank; Paul Warburg, chairman of

International Acceptance Bank; Henry Rogers Winthrop,

of Harris, Winthrop & Co., and Major Radu Irimescu.

Queen Marie was accompanied by William Nelson Crom-

well, president of the Society of Friends of Rumania,

Prince Nicholas and Princess Deana as well as by her

ladies-in-waiting and her aide-de-camp.

West
ind'es
2 Cruises

Jan. 26. Feb. 28—from New York

41 
<>!.

alto r

SIC 

H. M. TAIT
General Agent•.._

A month's cruise through lands of

NN\\ summer 
sunshine—Visit 14 ports fly-

.; ing 8 different flags—You will sail on
the luxurious liner, Montroyal, 23,500
tons displacement, the Empress of the
West Indies—One management, ship
and shore—Canadian Pacific Express
Travelers' Cheques good the world
over. Further information from
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From Commercial West, Vol. 50, July-Dec. 1926, August 7, p. 37.

New Plan for Handling Closed Bank Assets in South Dakota

Pierre -- The filing of articles of incorporation of the Montrose
Holding Company, at Montrose, without any capital stock, the corporation being
formed to handle assets of the Bank of Montrose, is an innovation in the banking
affairs of the state.

The past few months several banks of the state have suspended
payment for reorganization. Such reorganization being the discarding of
securities and paper held which is of doubtful value, and the taking in of
new capital to put the bank on a going basis. Iikuch cases the assets dis-
carded have been placed in to hands of trustees selected by those interested
in the affairs of the bank, these trustees being selected for the liquidation
of the securities to get all possible out of them.

On suggestion of the banking department holding companies are being
organized in each such case to give the parties selected a continuous
living working organization regardless of just who are acting as such trustees,
these holding corporations being managed without salaries, and nothing taken
out of the funds recovered other than the actual expenses of such collection
by any required method.

The banking department also has adopted a policy that where the
depositors and creditors of a bank closed will sign a release of any claims
on the state department or state bank guaranty fund, all the assets of the
institution will be turned over to the trustees selected to handle the
affairs of such bank, and the state department or the state fund will no
longer have any interest in the affairs of that institution, it being in the
hands of the local creditors and depositors to select their own trustees and
declare what powers they will be given.
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IT • tr% •
i marked decreases in shipment values, and

lt Aief item was for the year.

rilift 1905 and 1906, cathe and wheat led the list—

a t ley returned the South Dakota shipments. For two

I% a more, wheat waz at the top, closely followed by

1:!:0 and hogs, and for ti,ree years after that—up to 1911

-maintained a strong hold.

The 1912 shipments brought much less into the coffers

e the state because the crop of 1911 was poor. It was a
'fr unusual year. The winter Nk as extremely inclement,

44 as followed b3 months of unbroken drouth, made less

Inrable by awful heat and erratic rautfall. The precipita-

1st las for April 2.2; May, 1.7; Ju.,e, 1.9; July, 2.5;

3.6. The total precipitation for he growing sea-

at a number of leading points was about 12 inches. In
: hogs assumed the leading role, cattle came up to
-l, and wheat dropped to third.

year wheat returns established a new high, and

to almost twice what the cattle or hogs, either

Not yet ready to rest, wheat climbed still farther

•:adder in 1914, and remained priceless throughout

i" It brought $61,000,000 in 1916, and it was not

.•0 that hogs rose to first place, and then wheat
• rLleht in $55,000,000.
•• came back into its own in 1920, but fell, never

return to leading importance in 1920, when post-

:,lation began to get in its best licks. For two years,
IM and 1921, cattle commanded high honors, and there-

lillt;hP story has been hogs.
end

1, 
in South Dakota toward more corn and more

)!aily discernible in the shipment figures.

worthy that wheat has always been in first,

----"".1111.11111111111PININI111
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SOUTH DAKOTA BANKERS DO NOT LIK
E

NEBRASKA'S DEPOSIT GUARANTY LAW

A press report from Lincoln, September 7,
 stated that

a committee representing the South Dakota 
Bankers Asso-

ciation had been in Nebraska investigating th
e operation

of the Nebraska Guaranty of Deposits Law, a
nd that the

members of the committee "will recommend the 
substitu-

tion of the Nebraska plan for that which has 
been work-

ing out badly in their home state."

George A. Starring, secretary of the South Dak
ota Asso-

ciation, has written a letter to one Nebraska editor, i
n

which he says:

"We wish to inform you that this statement is not
 cor-

rect. No member of our committee made such a state-

ment to anyone. On the contrary, we secured enough

information to convince us that we certainly would no
t

recommend the Nebraska plan. Furthermore, we did not

find nearly the unanimous approval of the system in you
r

state which we expected to find. The amount of dissa
tis-

faction which we found and the feeling that trouble is 
al-

most inevitable would surprise you. The system 
must be

in a bad way if its advocates must resort to untru
ths in

its support."

Are You Thinking of Moving?
We move you by truck any distance up to 

300 miles.
Speedy and Safe.

If you are shipping to California we can save you 
25% on

your freight. We guarantee all our work. Our 
Warehouse

is Fireproof. Call or write for estimate.

SKELLET COMPANY 
m2011nSnoeuathl5isth Street

"Our Business Is Moving"
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"New Banks to Replace Closed Ones"

Pierre, S. D. -- Organization of new and unencumbered state banks to
replace those which have suspended has become the definite policy of the
state banking department and is being fostered in preference to reorganization
of crippled institutions.-'4ohn liming, superintendent of banks has announced.

The plan, Mr. Hirning declares, is to provide an entirely new foundation
in communities left without banking facilities. All sound assets of failed
institutions may be turned over to new banks, as also may be claims of
creditors in similar proportion.

The portion of a failed bank's assets classed as "frozen" or not readily
convertible then will be retained by the state banking department for gradual
redemption. By this means, Mr. liming says, new banks will be enabled to
begin with live assets whereas if old banks were reorganized there would still
remain a large elrent of the hazard which led to their suspension.

"Each new inqitution," the superintendent asserts, "must answer the
unequivocal requirement of $25,000 in capital stock, a list of 100 per cent.
responsible stockholders and officers who have been approved by the state
banking department."
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COMMERCIAL WEST, VOL. 41, Jan-June, 1922

May 6, 1922, p. 37 

Eau:
BANK GUARANTY LAW FAILS TO PROTECT DEPOSITORS 

Sioux Falls, S.D.--Through angles which have developed in the affair
of the defunct Canova State Bank at Canova, S.D., which was closed some months
ago by the state banking department upon the discovery of alleged glaring
irregularities which resulted in the indictment of some of the officials, litigation
in the courts will be required to maxxxha unravel the tangle in the affairs of the
institution, whose ± liabilities are placed at about $300,000.

Through the alleged manipulation of paper held to be worthless certain
innocent holders of certificates of deposit are now unable to avail themselves of
the operation of the bank guaranty deposit law ofSoutth Dakota and must file their
claims for the amounts of these certificates, amounting to approximately $50,000,
against the assets of the bank in the same manner as would depositors in a National bank
that had failed, according to William Hoese, chairman of the South Dakota bank
guaranty deposit commission.

The commission was obliged to decline to pay these certificates from the state
bank guaranty fund on a ruling of the attorney general based on a holding of the N
Nebraska courts on the same subject.

Holders of these certificates of deposits contend that they are innocent pmxzkix
purchasers, under the law, and that if a certificate of deposit issued by a bank,
nominally solvent at the time, can be questioned later, the average man, doing
business with the bank, would feel that he had xxx very little protection under
the state guarantee law.

May 20, 1922, p. 37 
SOUTH DAKOTA'S BANK GUARANTY FUND

Yankton, S.D.--Refusal of the state depositor's guaranty fund commitsion to
admit some certificates of deposit issued by the defunct People's State Bank of
Canova, S.D., as a lien against the guaranty fund of this state, was based on the.
judgment of the commission that these certificates did not represent a bona fide
deposit, declared John Hirning of Pierre, state superintendent of banks, addressing
the recent annual meeting of group 1, South Dakota Bankers Association.

"The fact of the matter is," he declared, 'none of the holders of
certificates in question has deposited a dollar in the Canova Bank, but they were
purchased many times at a great discount, or exchanged for Canadian exchange when the
rate was approximately 15 per cent, below par, or the same were taken in on trades.
It is true there may be some innocent holders. It is also true that there has been
an attempt made by some speculators to raid the guaranty fund by conniving with
dishonest bank officers, through xlmoims speculation on certificates of deposit, and
the pima guaranty fund commission finds that it is its duty, for the protection
of the honest depositors, to protect the guaranty fund against such raids. The
commission aims always to be absolutely impartial."

During the time of its operation the commission has paid out 31,500,000 to
a total of 2,261 depositors of defunct banks, he declared, which there are only about
20 or 25 cases where rejections have been made, involving not more than $40,000 of
certificates of deposit.
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Excerpt from "The Commercial West", Saturday, March 27, 1909, p. 16

South Dakota's Deposits Insurance Law

South Dakota's deposit guaranty or insurance law, enacted by the
legislature recently adjourned, differs materially from the Oklahoma law.
The principal difference between the South Dakota law and that of Oklahoma
and those proposed in several states, is that the guaranty or insurance
feature is voluntary and not compulsory.

The bill that was enacted into law was framed by Representative Van
Ruschen, of Marion, chairman of the banking committee of the house.
Mr. Van Ruschen explains the features of the new law, as follows:

Features of the Law
A state association of incorporated banks is provided for, under the

supervision of the state, to be managed by a board of commissioners con-
sisting of the state auditor, treasurer and public examiner. The organization
is perfected as soon as 100 or more state banks, approved by the public
examiner, and whose aggregate capitalization is at least $1,000,000, make
application to the board of commissioners, accompanied by the membership fees
and one year's premium, for membership.

The membership fee ranges from $10 to $170, according to the size of the
bank, the capitalization being the basis; the annual premium is one mill on the
bank's deposits; and the board of commissioners has authority to reduce the
annual one mill levy whenever the condition of the bank deposit insurance fund
will permit a reduction; the board also has power to levy special assessments
of not exceeding four mills in any year to meet deficiencies. The annual premium
is based on the average daily deposits for the last three months previous to
the payment of the premium.

As soon as a bank has perfected its membership, and paid its dues, all its
depositors are fully insured against ilex loss to any of their deposits, except
such as draw more than 4 per cent annual interest. As evidence of a bank's
membership a certificate suitable for framing is furnished by the public
examiner, which must be conspicuously posted in the bank, and in case a bank
which has become a member of the association desires to withdraw, it must
give its depositors at least 30 days prior notice and also post a certificate
to that effect in a conspicuous place in its bank. Failure to give such notice
is made a felony.

After the association has been perfected, any other state or national
bank in good standing may become a member upon the same terms as the original
members. Trust companies are admitted upon the same terms as banks, if they
transact a deposit business.

In the event that a bank which is a member of the association becomes
insolvent, a the public examiner certifies the names of the depositors and the
amounts due each to the state auditor who issues warrants upon the proper fund
for the payment of the losses; after all depositors have been paid in full out
of the fund, the association is subrogated to the rights of the depositors in the
assets of the failed bank, to the extent of the losses paid out of the bank
deposit insurance fund.

The law goes into effect on July 1 next and it is understood that a number

of banks have already declared themselves in readiness to join at the earliest

possible moment.
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all SOlVO.
proved on eya-lif,a'ui - , •_
much more rigid e::arli a

The plan is for the tani:s to a a c nsidcraL- e tax propoct.
denosits, which wo id le held b;r the state treasu-er and the 'und
be managed as an 4 -surance fund to par the losses of ce_ositors in
bank which whici, for any reason was c(Tipell d to close its doors. Those 1ei-
-,o7enent declare that underth-_;s plan the s,_ate waluld risk nothing, as the banks
the -selves wol_ci pay these losses. It is . elieved the solvent banks could 7:c--
afford to pa-, the losses of those which fail, for witP all :eiposits secure:
state the dei)osits of a 1 banks would lar-ely increase. The main idea of the
proposed law is to prevent the demoralization which results in a cc -unity when
Lank closes its doors and ties up the funds o: the busines‘ lien a1T6 thcrs.

Vol. 11 aiu P . No yaL,erial re South Dakota.
-ol. 13Y119 7ot available -fro,1 Librar7 of Con -,-ess (in too poor cw-ioit

Vol. 1)4, Feb. 1909, p. 24. Describes law drafted, and expected to pass, provi65‘
for a state associati of '-corporated aithorizec' to fi:v. for r
state deposit 1-sura-cc fund administered '- the state.

Vol. 16, harch 1911. p. 54. 2notcs n ticle in C7rnrd FrI<s h r=0 4r-,ntit
_aaranty law r -round that
experie'ice of Oklahoma sholfs that such a law vr -lrl attr-ct

SUaLs because it .ioald ho a' solatel:

Vol. 19, July 1914, PP. 59-60. Address before South Dakota Bankers Associatinr 1
T. f;. Delicate, Custer County Bank.

"The state bankers are today confronted with a perplexin- problem, which also
affects the national banks. I refer to the Guaranty of Bank Deposits hill which b--
been initiated by 

tpet 

'tion. This bill must be submitted to the people by the 191_

e
legislature and 

will/ 
voted upon at the general election in 1916. If it carries

it will immediately ,ecome a law.
It is doubted if a canpaign against the bill will avail to defeat it and it is

ass l med hat it will receive sufficient votes to pass it. The bill is not satisfact -

tothe banks. Then arisesthe question: What shall be done? I would suggest a stronf
committee to handle the -latter and adopt ways ard means for substituting a bill uncle'
which the banks can safely do bus ness. The i itiated bill provides that each state
bank pnactivally should guarantee the deposits of every other state bank doing
bus'ness in the state. Every barker seems willing to guarantee his own, but heAta,,eL.
to becomeresponsible for the business of a competitor whose responsibility he has '
way of asccrtai-id,-."

a-:alch..4 h., ..11-1 Al 2

August 1;14, pp. 21-29. Editorial states South D,kota ban ers, at convention, accid
to submit bank guaranty bill, feeling that law is ound to come and want to have a
part 4., fOrmulatinE7, its provisions. Sys b411 will provide for assessment of -, of 1 x
AlsCfAoteiromtalk before the convention by an Oklahoma bankers L. F. Phillips.
Bartlesville Natioial Bank, opposing de osit P-uara' .

nihe avowed purpose and actual effect of a guaranty law is to ,-e----i_.-- -,(-1---4-. '-
well oana ed paris to 

o 
y the losses c) led ban0. It ts a , .
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. 36. Brief rota ±dlat t.
- the first draft the:\, hac, prel-,are(

,iclurae 2u. Januctr:, 1,1), . , .rt,i)orts iic a.—ers la. U1 Lc uS. ara. .y has

been drawn, Idth million collar fund to e :1-unt up at rate of about '150,

year, banks to be limit,A in aavin;'itcrest, and subject to a xamination by a
-,;uara'Ity commissf. . Adnissi . Tdicatas this bill will be filed ue er
t',,einitiative, as the Coffey back guaranty act has ' L.en, both to be voted

pp. 33-39.
April 191_. I.eports bank guaranty law passed bykgislatui . Provides for establish-
ment of depa- tment of ankine and finance and a banking commission, to be apointed
by governor from listof 12 submitted by bankers association, corsiltinj: cf thr.e
members andthe bank examiner, with governor castini, deciding vote in case of
disagreement in the board. Passed with the emergency clause by 37 to J. L.
xinL-field head of the new department. Puzzling statement is also made that the

'ollowin7 three bills were enacted:
S. B. 8, Administration Bak Guaranty Bill

. 197, Bankers' Initiated Fill
J. 19L, Democratic Initiated Bank Guarant:s, Bill.

Jul 1915, D. 29. Reports that at initial meeting of the new South D kota bank

guararty cor-rission, rate cf interest - presumably maximum - on deposits for entire

state was i)laced at 5 p,:r cent. Stat4 com,issi n regarded this, with guaranty,

would put state banks on an equal basis fror-, vicwpoint of co-pctition with national

banks )ay-'n six per cent.

411 Au-Oist'1515,.p.1.3. Notes difficulties of South Dakota tanks due to an order of C.ofC
that a nati'.flal bank's deosit with state banks must he limited to 10';: of (lap. sur

• . 1916, n. 54. Chec of cc heeL fr. state to -rat' oral eted.

February 1916, -1 ). 79-00. Reports depokit guaranty cent into effect cc first ,,f year.

First levy made on Feb. 1, at rate of 1/11. of 1 )14,rcent of average daily denosits as

shown by reports of Jan. 1 each gear required to c maLe to guaranty fund eorrissi_n.

To be made Feb. 1 of ca year until fund equa-'s p 're( -t of daily balances, then

not -,•-=de, d nieted losses, than enoi illto r st re to lz pe-- cent.

S(7,7t7m'r 1')16, p. . acports 1,idicatd ne-,3 'a k - 7:‘a-toe Iraan is brin - ii1;7: de:csits
)utsidc the . "it would sen that the nu.,T ':ank :carartea law has -:any

n to '.71.(7 it ,71 onr_ for t

„

c,:,,n0,,ition of iIc benok' a afjl'ad.rs a . ,7 7"."5

;.:31 . ”

lel. 23, Je'nw:un 1P1

7 7 i

•

Bote . C.": a 1.- 7,

'John hirnin, state lack su-)cri:ltendent of South

Dakota, points oat that ic L.::usarant:7 I ow of at state has been a si.:„.--

fr stmld.yol2t of ti',e ;.:3. rid the de (Jril •=1-?:s \'
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appropriations
soes to :e ahle t
trained for that work,
and -1-o-re crn--rsrnt with the
the. . They could, therefore,
and see th t the orders of the Pankin- Jeparti ent

'That oar ,)resent Guarant:, Law sho ,ld be erended ,o ,rohibit
clais out of the Guaranty Fund until one, or 2ossjble two peers after the closin -

of the bank end then without interest. The :rorvt T.ayiont of co')osits in the east

has put a decided damper upon the co- unity's intercwt in seeinc the assets of the
ban _s collected ,and cuilty offic(rs proo'rly ounished.,'

Same issue. e. 53. Reports announcement of policy pr supt. of aekin Krnin;-: that
organization of new and unencumbered state banks to replace those suspended has
become the definite policy of the denarthent. "All sound assets of failr:d institu-
tions may be turned over to nea Lank--9, as also may be claims of creditors in similar
proportion. The ,ortion of a failed ':ank's assets classed as 'frozen' or '1Ot readily
convertible then will he retained by the state 1)anl:in; department for pradual
redemption."

September 192h, p. 73. Short article 1.;- t.. . Cressey, vice :resident First Stare
Bank, Siouz Fall, "The Bank Rlar ntp Lawin South Dakota." Recommends state bond
issue for at least :)0 percent of de-,osits in the closed banks, relying upon the
abets of /lie banks for he rest, because depositors had been lea to believe that

the funds were , sollItely guaranteed bythe stare of South "Jakota. Law to stand until

this is done.

30, Parch 1?2S,p. 9. 127-opoo(... Senate TA_1 7 nc. 165 ptovides no frr,(17
-,J;17ant7- r -(1 to de)osit( -,s after ,T,-11r1r- T,

70. Describes  1,7 11 12 ser,sir
arznt - to -o e Cf-ct57e January 1, 126, f(Dri':(Crmn

-o o Ti, n dthort r - 1 6, 2:1 1
asses: ,rtF :or b: o'.;e years. o-T-vcr, c r'renca- n he la- re-Li'red its S;1.1-7iSSi

2 , nr-sr 'hen,
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Vol. 32, J
repeal of in .
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prii 1927, p. 7_. Survarises Senate Bill 104 €gsf2d by lerislature,
(maranty law. Provides that futu.e assesmelt XXYheld 1t. state L
benefit of individua- banks that paid ',ives wider duti
Dol;e s.t.o Guarantir F od Qor,nission. efr'rt, —epealer' ti5. me bill also sutmarizea briefly in

La y 1927, ). 9. In editorial, refers to repeal o. Jarant So 1:- D_kote.
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Reference t„ (tuaranty Legislation as Contained in Annual Reports of
S. D. Bankers Association from 1911 to 1916 inclusive.

careful examination of above reports does not disclose that the
State Association ewer took action on strte brnk guavitntzr legislatJ.oh by a
formal resolution.

presideat of the Association, of Sturgis, S. D., madc
following statement In his annual address: (Po„,re 29, proceed1n7s 1911)
"To this gratifyinc condition, as well as to the competence in the Department's
name and to the fact that our banking laws have been materially strengthened,
can be largely attributd tne defeat of a guaranty of depoeits bill introftced
at a recent testiOa of the legislature. Following the sweeping decision of
the U. S. Supreme Court upholding similar lays of the Stntes of Nebrnsl,n and.
tIziahoLia, it vik;i4 greatly feared that tab measure would be thrust upon us. It,
however, safr,:red defeat and the gratification on account thereof, has been
constaht1;/ increasing as we have read of the vicissitudes of our Oklahoma
friends. ****

It is clearly apparent that conservative baaixrs ars txmilline to
star.d resfznnil:le for the shortcomings and als-mahaaement of whoever may be
inclined to =bark upon the business. Yurther agitation on this question may
be erpects1 Ltie state le concern until a more satisfactory solution is
raachod."

Frici tt-, Secretary's report: (page 41, session 1911) *The various
committees have been minditl of their duLies and Lave dons good work the past
year. An af2or; aas mamie to seaura tha passage of a new guaranty of deposits
law but tne 1egisla4ive committee was on hand with arguments and wise counsel
an the present lax which seems to satisfy the public stands unchanged."

jart Cummins of Pierre in response to president's remarks on this
subject stiovas (pa4g 29, proceedings 1912) "Political matters, both nat 7 nn-
r1 al7,4 6t .•:4e, axe c3Aivaingmore tL,an the ua1 share of nention this year, and
in South Dp.:Tte one of the popular clenors is for the enactment of a law for
th!. gunranty of "ban21. Th'J avr4ce politician it ever ready to advo-
cate any measure which tends to attract votes to him and the depositing public
would naturally like to see all possibility of loss to them eliminated from
the brl*ing business, and undoubtedly this is an ideal condition toward. which
to work., but it is exceedingly doubtful if the desired end can ever be obtained
throuth legislation. * * *

"Past experieLce has prove the strte guarart7 of deposits to be r
failure in the east where it was tried out many years ago. * * * Naturally a
banker cannot be expected to be disinterested in ordering the merits of this
cootestion but let us remember that the best interests of the banker and the de-
positor are the same, and while their methods may differ it is without doubt
n fact that they Are both end?avoring to arrive at the sme result, whicn is,
the placing of the licW7tng busineos 'upon a bnsis which will eliminate any pos-
sible loss.*

While on this subliect, we call attention to this coning session of
the legislature and the importance that bankers keep close tab an its procee&-
:Inc's; that no law introduced for political purposes only should be passed, which
would be detrimental to the business interests of the state. Bankers are in close
relationship with the farmer and farming is one of the best businesses in the
state, and all, with every industry, have a right to express their opinion and
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use their influence for good wholesome laws and against vicious legislation.We have yet to learn that the banker ever asked for legislation in his owninterests or for what is camronly called "special interests". Page 38,nroceedings 1912.

- 1913 -

From remarks J. B. &eaten, Watertown: (Paee 32) * * * "I believea bank euaranty of deposits law, which was proposed at the last session of thelegislature but not in proper and sufficient form, should have and deserve yourconsideration. You gaarantee to certain depositors the funds which are placedin your bank. It seems to me that an Association should be created for theprotection of the banker, also, and the law providing that a depositor may havea guaranty will be of benefit to the bankers and will bring more capital to thebanks."

Reports of committees. Report of Chairman of Executive Council, M. P.Beebe: * * * "The question of legislation was thoroughly discussed and we reportthe following laws enacted at the last session.' ' *
"The guaranty of bank deoosits law ras defeated. * *
"Respectfully submitted. M. P. Beebe, Chairman." (Page 51)

(Prom Secretary's report) "The bankers association successfully OD.-posed the several guaranty of deposits bills, which cams up for passage, I thinkthere are nine of them. It is thought that if there apeears to be a general de-maed for a plan of guaranty of deposits, that the Association should formulate itand it shotad possibly be done by organizing an insurance company, each of themembership baracs taking stock. A plan of this kind would include both nationaland state banks. Congress may work out a plan of monetary reform, which willinclude a reserve fund for guaranty of deposits of all banks in the several zones,or regional clearing systems, practically covering all the ban -IN; business ofthe United States. Some such method would certainly be a relief and preclude thepossible shipwreck of banking through the indefinite nrocess now in operation inOklahoma to its financial embarrassment." (Page 62)

L. M. Simons, at meeting of Group Eight at Belle Fourche on February4, 1913, (Page 73) is reported to have said: "Re, (Simons) also called attentionthat in case the present legislature turned dorm the guaranty bill, tieat it wouldagain bob up and the passing of same was inevitable."

Jude Rice at a meeting of Group 8, held at Deodwood April 1, 1913, wascalled on for a speech and responded with a very interesting talk on a bankguaranty plan which he had been advocating for game time, bringinca in variousphases and illustrations, that seemed to make his plan of bank guaranty the mostfeasible one heard of. It was suggested that he eive us an outline of the pleaand that same be filed with this report with the Pssociation. His plan being thetaxing of the people instead of the individual bank, thereby paying a premiumfor the protection of his property (or money) just the some as when he bays fireinsurance. (Page 74)

Resolutions be E. V. Youngquist, of Carter, on the bank euaranty actbefore meeting of Group Eleven at Winner, S, D. May 30, 1917: "With the viewof safeguarding the general banking interests of the State of South Dakota againstimpracticable and theoretical as to guaranty of bank deposits: Be it resolved,by the members of Group Eleven of the South Dakota Bankers Association that acommittee of three be appointed to attend and meet with the South Dakota StateBankers Association to be held at Watertown, S. D. :une 25 and 26, to aid in the
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consideration of a plan to be submitted tv Mr. George H. Randall and if necessary
to assist in the formulating of a plan, preparatory for enactment by our stFte
legislature, a bank guaranty act, and that said committee be empowered to act
for Group Eleven.*

Committee Appointed: 0%. V. Toangquist, Carter, S. D.; W. S. Ayers,
Dallas, S. D., C. A. Johnson, Fairfax, S. D." (Pae 82)

Mr. George Randall, president of the Merchants Loan .3; Trust Company,
Rapid City, with reference to guaranty of bank deposits among other things, said:
"The subject of a bank guaranty is a vital one and a subject that not only inter-
ests bankers but every human being, both rich and poor, and especially the poorer
class and what I mean by the poorer class, is the man and woman who earn their
money by hard toil; this class of depositors should, in my judgment, be the class
who are most worthy of protection. The banker in his comunity should be as the
father is to his children as he is daily sought for advice, not only by the real
laborer ixt by his merchants and men in all trades and professions of life, con-
sequently we, as ban'rers, should devise some means whereby the depositors in our
institutions should be nrotected from all hazards, and by so doing, we would_
draw from the hidden treasurers, monies which are unkrown to the banker or any
other citizen because people who live in communities where banks have failed al-
ways have that far of losin,; their money even thaaeh their best friwnd is their
banker. For these reasons e should get together as ban!cers and friends of our
constituents end devise a plan whereby the people in our great state would lot
lose one cent by the failure of any bank. We should not delay one moment the
time to act is the present. * *

news have been framed hastily by legislatures who know nothing of
financial matters, but public sentiment hoe driven these legislators to enact
something in the way of a law protecting depositors, and gentlemen, if we fail
to act on this question ourselves, we will without a doubt be forced when our
next legislature convenes. If we, as bankers, act on this great question now,
we will have every man_ woman and child back of us to give us any fair legislattmn
when they know and realize we are enactine., a law that will fully protect their
savings. • * *

"Now gentlemen and. bankers in order to protect and guarantee our deposit-
ors we must organize a bankers guaranty association, elect our executive board to
frame a bill and formulate plans for the association, which will be fair and just
in every particular, both to the banke- as well as the depositor, then we will
have no fear of criticism, and when we ask our legislature to pass laws governing
and granting rights and power to the association, we will have their unanimous
Tunnort together with the governor and all state officers. This guaranty asso-
ciation would represent a holding corporation composed of elery bank and trust
company doing business in South Da'alta, to be formed by assessing each and every
bank and trust company for an amount large enough to crete a sufficient reserve
that !mild. in the opinion of the association, care for the unnegotiable assets
of any failed banks. I have figured that amount would be sufficient at figures
$500 for each of the 625 banks now doing business, Whichwould create a permanent
fund immediately available in excess of $300.00, this fund to be so disposed of
it the purchase of certain interest bearing securities that would make all or any
part of it available in cash at any emergency time. * *

141 will not take any further time but if any of the points mentioned seem
in the sense of this convention to merit further action, and this body sees fit to
appoint committees, / shall be more than glad to confer further with them at any
time.* (rages 114 to 119)
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Under the subject of General Discussions, page 129, motion is made by
Mr. Burt Oammins of Pierre: "Gentlemen. I move that the executive board be
instructed to prepare a bank guaranty bill for bank guaranty and submit same
to the association for aaproval." ay a member: "Gentleman, I think we aught
to profit by the experience of others. This bank guaranty law has not been a
success in other stntes. Personally anyone can draw 1111 a bank guaranty of de-
posits bill, but I am not in favor of one bank guarantying another's deposits.
But I think that we should prepare some kind of a bill for legislation and look
after interests at this time as this is a matter that mast be disposed of a few
years hence." By Mr. D,nforth: "Those in favor of motion by Mr. Cummins, say
'aye', and those opposed 'no'. The ayes prevail."

- 1914 -

Address by T. W. Delicate, President. (Doge 39): "There has been no
opoortunity to of_er any legislation affecting the honking tasiness since our
last meeting in Watertown. Perhaps it is fortunate that the legislative sessions
are every two years. * * * The st-lte bankers today are confronted with a per-
plexing problem, which also affects national banks. I refer to the guaranty of
bank deposits bill which has been initiated by petition. This bill nnAt be sub-
mitted to the people by the 1915 letAslaaure and will be voted upon at the general
election in 1916. If it carries it will immediately became a law.

"It is doubted if a campaign against the bill will avail to defeat it,
and it is assumed that it will receive sufficient votes to pass it. The bill is
not satisfactory to the beaks. Than arises the question, what shall be done? I
would suggest a strong committee to handl* the matter and adopt ways and means of
substitution of a bill under which the banks can safely do business. The init-
iated bill provides; that each state bank practically mast guarantee the deposits
of every other state bank doing business in the State. Every banker seems will-
ing to guarantee his own but hesitates to become responsible for the business of
a competitor whose responsibility he has no way of ascertaining. It is honed
that this menace may be circumvented and the matter seriously discussed and ad-
justed at this meeting. My desire would be that you give this matter your most
serious consideration and should there arise any difference of opinion it is
hoped it will be made anown and that an arrangement may be made which will meet
with the unanimous approval of the association."

Report of C. A. Russell, chairman Executive Council (page 48): * *
*The date of the present convention was fixed for Juae 24, 25, 1914. The balance
of the time of the meeting was taken up in the discussion of the bank guaranty
of deposits and a committee of three consisting of B. A. Cummins, J. Y. Whittceak
(Whitlock) and C. A. Russell were appointed to which were added the President,
M. P. Beebe and the Secretnry, J. E. Platt, as ex-officio members to sonsider the
initiated bank guaranty of denosit bill known as the Coffey bill, with a view if
necessary to initiate another bill that 'mould be adequate and_equitable to both
the depositors and the banks. This full committee, so far, has had no meeting.
I would recommend that the matter of a bank guaranty deposit bill be handled at
this convention either by the committee as a whole or by a new committee to be
selected at this session. * * *"

Group Eleven met at Grogory yesterday, June 8, 1914, and passed following
resolution: "Moved and seconded that the president anpoint a committee of three
to act in con:unction with the stnte bankers asqociation in an effort looking to
the enactment of a state guaranty law, should, such a law be proposed, that the
interests of the bankers be fairly presented and considered. Motion carried. Com-
mittee appointed IP. A. Johnson, Fairfax, S. D.; G. 11%. Mitchell, Winner, S. D., and
Louis Tighe of Dallas, S. D." (pace 122)
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Fairfax. S. D., June 24, 1914, to J. E. Platt, Secretary, Aberdeen, S. D.:

"The committee appointed by Group lever,: is in session today at Fairfax,

passing the following resolution: 'That this committee stands ready to cooperate

with your commit;ee on the passage of any laws affecting banking by our coining

legislature and esnecially to administer the TWILIGHT SLEEP to a bank guaranty

law.
Signed, C. A. Joanson." (page 124)

- 1915 -

Extract from address by N. Z. Franklin, president, (page 37): "The bank

guaranty bill, which will be discussed by one themeughly alive to the numerous as-

pects which it presents, is beyond questton one of the Aost far-reaching pieces

of state bank legislation enacted in recent years. It is too early to make any

prediction as to the working of this measure and Its success or failure is a matter

which must be left to the future."

Report of Executive Council 1)7 Isaoc Lincoln. * * *

"A meting of the Council was held at Pierre on February 21, 1913.

"The members present were: D. F. Wilmarth, N. E. Frank/in, D. EL Driscoll,

J. B. Lambertson, B. A. Cummins, J. E. Platte and your chairman. A considerable

time was spent in discussion along legislative lines. * * *

"A. bank euaranty bill was passed at the Last session of the legislature.

Your coalman believes that the bank ruaranty law was demanded by the neople and

if proper supervision is given by the banking department, will be found satisfac-

tory, and. he urges all state banks to prepare to come under the guaranty law Jan-

uary 1, 1916."

From Secretary's report. (page 60): "Legislative. At the last conven-

tion the entire Executive Cauneil was designated a legislative committee. Hew-

ever, the distasteful duty seemed to fall largely unon the Secretary. We are

pleased to report that no legislation was enacted detrimental to the banking busi-

ness except it should be construed that the guaranty of bank deposits bill might

have been defeated. We presume that the members are fam'liar with this measure.

The passage of the bill in its present form was concurred in by most of the banker-

members of the Legislature and it seams to be a case of shaping the measure rather

than trying to defeat it. A bill had been initiaed by petition wnich wasthot

to be drastic and bad and it was believed that a vote of the people would ma.,:e it

a law. Tbe legislature was bound to submit it to a vote. la were in a dilemma

and in consequence appointed a committee, Which drafted a bill that seemed more

just and equitable and this bill was not only passed by the legislature practically

intact but has also been initiated by petition ond submitted along with the other

measure to be voted upon at the 1916 fall election. It was necessary to submit

the law, so-called ours, for vote in order to avoid the complex situation of hav-

ing the undesirable law voted in and time eliminate our measure passed by the leg-

islattre. The law as now enacted will be what the state banks and the watchful

eye of our public examiners department coupled with the bnnJ7 ,uaranty commission,

make it. They seem to have a most serious problem thrust upon them and we believe

they have the stamina and ability to see their duty and do it." (Page 60)
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- 1916 -

(Page 15) Extract fron address of N. E. Franklin, president. * * *

In our state we have, so far as ste banks are coacerned, radically changed
the order of thins. The new law, known as the Bank Guaranty Act, became
effective January 1, 1916, thereby eliminating the premium of thrift, ability,
energy, honesty, integrity and responsibility, tne fundamental principles upon
which sound banking business has teen established, and while for a period pop-
ularity may follow the leadership of such laws, time will soon demonstrate that
no laws can ever be enacted that will remove the difference between good and bad.

"Many of the banks have taken advantage of the new law by misleading
the public as to he .ceal meaaing of the olaranty act by their display ads in
the papers, on the screens, billboards and in other manner of advertising. I
have selected a few which have come under my obse-_-vation:

• deposits in this bank are guaranteed by the State of South Da-
kota.'

• 'The credit of the State of South Dakota stands behind every dollar
deposited in this Bank.'

Da27.ot:
denosited in this Ban is Dua:1- nteed by tile Sta, of South

" 'Srvings deposits ,-,7u.aranteed by the State of South Dakota.'

vI am personally interested in a state bank, but I believe the st,-te
banking department sh!yuld compel these ban!,:s to confine their advertisements to
facts, which arc that the deposits ar- guaranteed only by the provisions of the
bank guaranty act. The State of South Dakota does not guarantee bank deposits
and assumes no responsibility in the matter except the enforcmprt of the ,act
itself.* * *"
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REPEAL OF SOUTH DAKOTA DEPOSITORS' GUARANTY ACT
The voters of the State of South

Dakota will, at the November election,
determine whether there shall be con-
tinued as a law what is commonly
known as the Depositors' Guaranty
Act. This law, which has been in ef-
fect since 1915, had for its purpose
the guaranteeing of all unsecured de-
posits in state banks. Prior to the
adoption of this law in South Dakota,
laws of a similar character had been
adopted in several other states. The
first guaranty of deposits law in re-
cent years was adopted by Okla-
homa, which in 1907, and within a
month after its admission as a state
and while the so-called "currency
panic" of 1907 was running its course,
adopted its guaranty law in the con-
fident expectation that it would prove
effective in preventing the recurrence
of panics and bank failures.

Since that time seven other states
followed the lead of Oklahoma; Kan-
sas in 1909, Texas in 1910, Nebraska
in 1911 (the law was enacted in 1909,
but its operation was suspended by
injunction until 1911), Mississippi in
1914, South Dakota in 1915 and North
Dakota and Washington in 1917. Out-
side of the above described territory
the area of recurrent agitation and
controversy in recent years over the
proposal guarantee deposits would
embrace perhaps a dozen states, in-
cluding those in which political parties
have from time to time pledged them-
selves to secure deposit guaranty leg-
islation, those in which bills to pro-
vide this sort of insurance have been
introduced at a special session of the
legislature called to draft and enact
such a bill, and in general those in
which bank deposit insurance under
state supervision and control has con-
stituted the subject of legislative in-
quiry, of popular agitation and of of-
ficial recommendation.
At the time of the adoption of the

Guaranty Law by the South Dakota
legislature, the leaders who were re-
sponsible for its passage and enact-
ment into statute recognized its dan-
gerous features. The danger at that
time was two-fold. Based upon the de-
posits in the state banks of the state
at the time of the passage of the law
the maximum fund that could be
raised was not as large as the deposit
liability of the one largest state bank
in the state at that time and it was
apparent that if the largest state bank
should fail the assets in the hands of
the Guaranty Fund Commission would
be insufficient to pay the liabilities
of that one bank. There was the
further possible danger of a general
collapse of the financial conditions as
the result of which many banks would
fail, leaving the fund entirely inade-
quate to meet the demands upon it.
The law in South Dakota provided for
an assessment of one-fourth of one
per cent upon the average daily de-
posits of each state bank. With the
increase in the' amount of business
which was done during the war period
and the increase of bank deposits, this
fund reached a maximum total of
about $3,500,000.00. During this period
bank failures were confined solely to
isolated institutions in which unusual
conditions existed with reference
either to management or character of
investments, the result being that sub-
sequent to the creation of the Guar-
anty Law and prior to the period of
deflation following the war some fif-
teen banks in South Dakota failed.
For the purpose of paying the deposi-
tors of failed banks where failure was
an isolated incident due to the spe-
cific, extraordinary conditions exist-
ing in individual banks the Guaranty
Fund was sufficient to take care of
the deposit liability. The depositors
of the banks which failed during this
period were paid in full and the Guar-
anty Law was heralded as a very val-

By M. G. LUDDY

uable institution.
In this respect the experience of

South Dakota has been identical with
the experience of other states in which
the guaranty system has been invoked.
Even at that time, however, there was
not anticipated the tremendous defla-
tion that was to follow the war. After
the depositors of the first fifteen banks
to fail had been paid the fund was
left in a depleted condition, and the
only assets which the Guaranty Fund
Commission found itself possessed, for
the purpose of paying depositors in
subsequently closing banks, was the

•

The deflation period brought about
the failure of many more banks.
These failures arose in such rapid
succession that the fund was not able
to take care of the claims of the de-
positors. The law was therefore im-
mediately recognized by the deposi-
tors as a failure, and those depositors
who had placed their faith in the
banks with which they did business
merely because of tile guaranty of
deposits lost confidence immediately
r.nd withdrew their funds. As each
successive bank closed the Depositors
Guaranty Fund Commission issued its

Reasons for Repeal of South Dakota Bank
Guaranty Law

1.
Guaranty of Deposits has failed in nearly every state

where tried. It is still on trial in Nebraska, where its future
is doubtful.

2.
Its operation has worked a hardship to depositors

who eventually pay the losses.
3.

Because of the delusion that a tax upon the strong will
prevent the failures of the weak.

4.
Guaranty of Deposits has proved to be an unsound and

treacherous form of mutual insurance in which the rate is
not based upon actual and local hazards.

5.
Any guaranty or insurance plan is foolhardy where the

cooperating insured gamble upon unknown risks as in guar-
anty of deposits.

6.
The system has and always will place a tool into the

hands of unscrupulous and inexperienced persons for reck-
less banking, with subsequent abnormal increase in deposits.

7.
The system penalizes the good banker by making him

pay for the follies of the "wildcatter."
8.

What about protecting depositors in closed National
banks also? They were hit by the same depression.

9.
Why not a Guaranty for Agriculture and other lines

of business which have been injured or ruined?
10.

The Guaranty System is a farce and can never pay out
for the following reasons:
The liabilities of the Guaranty Fund in closed

banks (estimated) $41,000,000
Assets in closed banks will probably pay 20,500,000

There will be a deficit of $20,500,000
Interest on deficit at 5 per cent  1,025,000
Deposit in open State Banks $100,000,000
Income from one-fourth of one per cent

assessment allowed by law   250,000

Deficit on interest alone (no payment on
principal  $ 775.000

share of the Guaranty Fund Commis-
sion in the assets of the banks which
had failed and whose depositors had
been paid in full. Having paid the
depositors in full, the, Guaranty Fund
was subrogated to the rights of the
depositors who had received full pay-
ment, in such assets as were found in
the banks whose depositors were paid
in full. The only other source of in-
come available for the Guaranty Fund
was the annual assessment levied each
year against all existing state banks
in the state, amounting to one-fourth
of one per cent of the average daily
deposits.

certificates of indebtedness or war-
rants drawing 5 per cent interest to
the depositors thereof as required by
law, hoping that failures would be sg
infrequent that the future income of
the Guaranty Fund Commission would
take care of the loss and pay the
claims of depositors. Failures due to
deflation, however, were frequent, and
it was not long before people realized
the insufficiency of the Guaranty
Fund.
When the 1925 legislature met the

Guaranty Fund had a liability of over
39 million dollars. This liability drew
interest at the rate of 5 per cent per

annum. The income for the Guararwi
Fund was limited by statute. The
amount of interest due annually upon
the outstanding obligations of the
Guaranty Funci exceeded the income
many times. The money in the Guar-
anty Fund was by virtue of the law
paid to depositors of closed banks in
the order of the banks' closing.

Recognizing the absolute impossi-
bility of ever building up a Guaranty
Fund from the income that was avail-
able under the terms of the law to a
point where any of the depositors of
closed bank could receive one cent
of the principal amount of their
claims, and recognizing the fact that
the income would not provide a suffi-
cient sum to pay more than a small
fraction of interest accruing each
year, mindful of the fact that if the
conditions existing at the time of the
meeting of the 1925 legislature were
permitted to continue, all of the funds
of which the Guaranty Fund might
come in possession would be paid out
to the depositors of the first few
banks to close, leaving absolutely
nothing from the Guaranty Fund for
the depositors of the banks closing
later; realizing the fact that the de-
positors of all the closed banks were
entitled to equal protection from the
Guaranty Fund to the extent of he
sums belonging to the fund, and
knowing that continued assessments
upon existing state banks for the pur-
pose of building the fund could not
in any way under any condition create
a fund sufficient to pay the deposi-
tors, and realizing that continued as-
sessments to be levied against exist-
ing state banks, in return for which
no value could be given to the bank
paying the assessment, merely weak-
ened the position of the existing
banks and their depositors, (the de-
positors of the banks now open could
never hope for any protection from the
Guaranty Fund to which the banks
they were doing business with and to
which they were contributing through
the medium of decreased interest rate
on deposits or an increased interest
rate on loans), the legislature of the
state in 1925 after an exhaustive
study of the subject repealed the
Guaranty Law, after providing for
the payment of assessments in the
years 1925 and 1926 by the then
existing banks.

Following the adjournment of the
legisrature in 1925, the right of ref-
erendum was invoked. At the time
the referendum was invoked it is ap-
parent from a letter which has been
made public by the chairman of the
committee invoking the referendum
that it was not the idea nor attitude
of those who invoked he referendum
that there should be a continuation in-
definitely of assessments against
open banks for the benefit of the
Guaranty Fund. It was suggested by
those responsible for the circulation
of the petition for referendum that
if the Guaranty Law could be contin-
ued in force for a period of five years
the entire matter could be cleaned
up. It was not assumed nor alleged
that there was any particular benefit
in the continuation of the guaranty
system to be derived from the system
itself. The assumption was that dur-
ing a period of five years if the Guar-
anty Law were continued sufficient
force could be brought to bear by all
agencies interested to compel the as-
sumption of the liability of paying
guaranty fund deficiencies by the
State of South Dakota. It was indi-
rectly admitted that the Guaranty
Fund Law should be repealed, but not
until after the liability had been as-
sumed by the state. It is apparent
from this position which has been
taken that even those who were re-
sponsible for the submission of the

(Continued on page 11)
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NORBECK'S RE-ELECTION EVIDENT

THE re-election of Peter Norbeck as senior

.United States senator from the state of

South Dakota by the largest majority ever given

a candidate for public office in this state is con-

fidently predicted by his friends. That his re-

election is assured is conceded by his political

opponents, in fact, the indications are that the

Democratic Candidate will make little, if any,

actual campaign.
The SOUTH DAKOTA FARMER AND

BREEDER has no intetest in politics nor candi-

dates for office, but it is vitally interested in pro-

moting the welfare of the agricultural interests

of the Northwest. It believes that the continua-

tion of Senator Norbeck's service in the tipper

house of Congress is best calculated to promote

cuch interests. That Mr. Gunderson, his oppo-

nent, a practicing attorney, possesses the highest

integrity and utmost respectability is unques-

tioned, but at this time and for the next six

years at least South Dakota needs representatives

in Washington who are experienced legislators.

Peter Norbeck has been the greatest champion

of the farmer's rights that South Dakota has

ever honored by election. He is fearless. He is

g fighter. When the interests of his constituents

are involved he elminates party lines and ceases

to be a partisan. His fight on the floor of the

Senate at the last session for agricultural relief

won the admiration of the country. He knows

the farmers of South Dakota, their problems and

Reeds.
If South Dakota and the Northwest is to take

its rightful place in our national legislative halls,

if the voice of its people is to be heard and heed-
ed, and if its influence is to make itself felt,
it can only come about by the retention of fear-

less, faithful, public servants.
Such a man is Peter Norbeck. He will be re-

elected, not because he is a Republican, but be-

cause South Dakota cannot afford to replace him;

not because he is personally the most popular
man with the voters in his own state, but be-
cause his record entitled him to such re-election;
and his constituents need him to carry on the
campaign for agricultural relief at the next ses-
sion of Congress, so ably championed by him at
the last session.

THE MODEL FARM CLUB

TARTING with the next of the SOUTH DA-

KOTA FARMER AND BREEDER, we will

present each issue on the front page a reproduc-
tion of model farms, together with a write up

about the farm, the owner, his family and his

success.
The farms selected by our staff photographer,

not only are to be presented in this way to our

thousands of readers, but the owner of the farm

will also be enrolled in the SOUTH DAKOTA

FARMER AND BREEDER model farms group

and be presented with a beautiful certificate of

his membership.
We will be very glad to hear from farmers re-

garding farms in their neighborhood that are of

the highest type in equipment and upkeep and

successfully operated, that we may if possible

secure the photograph before the winter sets in.

We hope that our encouragement through pub-

licity of better farms will encourage the farm-

ers toward better farming and better farming

equipment and we know that you will be inter-

ested in the forthcoming photographs and write-

ups of those we consider applicable to member-

ship in the model farm group.

THE MILK SITUATION

THIS year in many localities the dairyman is

up against two things, high price of feed

and low price of -raw milk, and, although in sev-

eral instances increases have been asked, so far

they are not forthcoming.
Such action on the part of those who control the

output of milk is not deemed as a stimulant to

the dairy business of the country, for, should they

increase the return to the dairyman for his prod-

uct that increase plus another one for the cream-

ery will be added to the cost per bottle of milk

or pound of butter in so far as the public is con-

cerned.
Northwestern states need a large milk con-

densing plant, one that will assure the dairyman

of a marketing place for his milk at al' seasons

of the year without hitting that deadly line known

as the "surplus" line whereat he must market

his milk at a low price.
Some groups of milk producers are fl )W being

formulated with the idea of engaging in the dis-

tribution of their own produets rather than

through a city distribuor, where it is saisi that

r' ilk of less than 4 per cent cost GT1 the platform

about six cents the quart, wherein it reaches the

consumer it has doubled in price.

These proi i's r•oint out that hey woW be

able to sell their own products to the consumer

at this price and make a greater rev.:rn for them-

selves and at the same time give the consumer a

higher grade of milk.
At least one daliyman has accemplished this

feat in the state even to a point of underselling

all competition and he at present cannot handle

his trade.
It behooves the creameries to watch their step,

or each and every day the producer is going to

demand a more generous part of the dollar that

the consumer pays for his milk, cream or butter.

"I WISH I HAD A SILO"

THIS year above all years one hears the ex-

pression "I wish I had a silo" among farm-

ers who have feed problems at hand.

That there is profit in silo feeding is unques-

tioned—it has been to thoroughly worked out

in dairying states where as high as a silo to

every thirty cows is recorded.
Corn silage can be put in the silo at a cost

ranging from five to six dollars a ton, this fig-

ure of course includes the production cost too.

It is estimated by dairying experts that when

butterfat is worth from 45 to 50 cents the pound

that corn silage will bring the farmer a return

of $10 or more the ton makes possible a profit
of about $100 an acre with a fair crop.

Profits slightly less are recorded by feeders,
who use silage to feed beef cattle.
Experiment stations, have gathered valuable

statistics relative to the value of a silo on the
farm, and the progressive farmer in every county
will gladly attest such—facts.
This winter, include in your study or reading

facts pertaining to silo and silage feeding, and
next spring plan on your silo to aid you in making
more money, producing more milk or more beef
at a lesser cost.
Any silo ocmpany will be glad to forward you

information, or if you prefer write to the service
department of this publication and let us send
you full information.

THE PASSING FAIRS

THE past month has witnessed several very
successful state and county fairs, and to

those of us who have been fortunate enough to
attend such fairs as the one in Minnesota, Iowa,
and our own good state it would seem that some

way ought to be made possible to transplant
these excellent exhibits "down east" to show
those who do not know of the possibilities of the

great northwest that we really have some thing
to be proud of in any line of production.

Attendance at all state fairs was about on the

same level as last year, although several of them

did not maintain the events as long as in _prev-

ious years, cutting the time down from ten days

to six days but making every day. a real day.

One of the fairs of the riorthwest that is an-

nually attracting much attention is the Tri-State

event at Sioux City, Iowa, and this year splendid

exhibits were shown to those who gathered at the

fair grounds.
Right kow the Cattle Congress at Waterloo

is attracting breeders from all over ,the north-

west and it is anticipated that some mighty high

records will be attained.
The annual fairs are great events, they are

educational and entertaining and they find more

and more interest each year.

AN OPPORTUNITY TO SAVE

THE state of South Dakota could save several

thousands of dollars annually by moving the

motor vehicle department to Sioux Falls and

housing it in the offices of the state peniten-
tiary.
Out in the workshops of the penal institution,

a stamping machine could be purchased and in-

stalled for a very small amount and stamp out

the plates.
In the offices the immense amount of clerical

work now performed at a great cost could be

equally well handled by a large group of prison-

ers who have held clerical positions and have

adequate education to take care of the filing,

posting and recording of the automobile license

fees and transfers.
This work now is the largest cost to the tax

payers and could well be put on the producing

side of the ledger.
It is possible that such an action would be worth

while for the next legislature to consider in their

program of economy.

A MIGHTY GOOD PLAN

MORE counties could well adopt the plan of
Lake County, South Dakota, who will take

exhibits of the products of the county and the
cities of the county to states near by in an en-

deavor to show the residents of other states what

is produced.
Such exhibits will be of interest, will create

much comment and no doubt attract investors and

residents to the section from which such al ex-

hibit is sent.

Every county in every state has some thing of

interest to show neighbors, both in manufactured

and agricultural products.

No better advertising can be accomplished than

the actual showing of such items and Lake county

is to be congratulated on the movement, which it

is understood started in the City of Madison.
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Boys and Girls
"UNCLE CHARLEY" MILLER

Dear Children:
First of all let me thank you for

your many nice birthday cards and

boxe sthat arrived, it certainly made

me remember that even though one

gets old he still has birthdays.
Now we are getting down to the

closing days of our essay contest for

the best essay on "What I am going

to do with my education"—and many

essays have been entered and I hope

that many more will come in before

the 15th.
Let us all get ready now for good

marks in school and help the teacher

as much as possible.
Then along about the first of the

year we will have a contest for the

best showing, maybe it will take in

the whole school to see which school

has the best pupils.
It will not be long until snow flies,

and turkey time comes and then

Christmas, so let's work hard and be

ready to enjoy all the festivities that

come along.
Write me often and tenn me about

your school, the marks and all your

new pets. Don't orfget to tell your

school friends about Uncle Charley's

club and get them to join too.
Thanking you again and with my

best wishes,

BIRTHDAYS

Oct. 1—Wilma Bailey, Carlock, S. D., S. R.

Oct. 1—Dorothy S. Majerus, Alexandria, S.

D.. R. 2.
Oct. 2—Betty Kerne Nielson, Hartley, Ia.,

R. 2.
Oct. 2—Genevive Fowler, Custer, Mont., B.

104.
Oct. 3—Marjorie Bouchie, Agar, S. D., R. 1.

Oct. 3—Phyllis Heitman, Madison, -S. D.,

R. 2.
Oct. 4—Leano Steichen, White Lake, S. D.,

R. 3.
Oct. 4—Elsie Epp, Mountain Lake, Minn.,

R. 4.

EDITOR

Maxine Bernice Johnson, Nunda, S. D.,

R. 1.
Arville Esther Johnson, Nunda, S. D., R. 1.

Mary Helen Gunson, Letcher, S. D., R. 1.

Arlene Gunson, Letcher, S. D., R. 1.

May Minnie Bultmann, Hawarden, Ia., R. 3.

Ida Bultmann, Hawarden, Ia., R. 3.

Lavoy Hjlamer Erickskon, Beresford, S. D.,

R.3.
Hilma Satre, Beresford, S. D., R. 1.

Selmer Erickson, Beersford, S. D., R. 1.

Irvin Erickson, Beresford, S. D., R. 4.

Esther Henning, Kimball, S. D., R. 3.

Reinholdt Fred Ziebart, Delmont, S. D., R.
 3

Bernice Irene Karli, Valley Springs, S. D.,

R. 2.
Carl Herman Renken, Akron, Ia., R. 2.

Jennie Caroline Peters, George, Ia., R. 3.

Madeline Hesse, Hartington, Neb., R. 2.

Mabel E. Collis6n, Letcher, S. D., R. 1.

Edna Rose Rasmusen, Gann Valley, S. D.

Helen Gertrude Orr., Hartford, S. D., B. 69.

MeIvan Dean Wilson, White River, S. 
D.,

R. 1.
Iona Athilla Warner, Wentworth, S. D.,

R. 1.
Margaret T. Zuraff, Bridgewater, S. D.,

B. 334.
Harr Lemar Meader, Elm Springs, S. D.

Josephine Elizabeth Fernholz, Wessington,

S. D., R. 1.
Ulah Margaret Steele, Cottonwood, S. D.,

R. 1.
Hilda Blanche Whited, New Underwood, S.

D., B. 146.

Rutland, S. D.
Sept. 13, 1926

Dear Uncle Charley:
How are you? I am just fine and hope you

are the same. Last Monday we went dow
n to

Lake Preston for Watermelon day. We

watched them swim in the Lake Preston

swimming pool. There sure was a crowd of

People there. We live about forty mile
s away

from Lake Preston. There was so many 
peo-

ple there that they could hardly drive the

ears. I am in the fourth grade in schoo
l. I

like school just fine. As I cannot think of

any more news, I will close for this tim
e. I

hope to see my letter in print.
Your member,

MILDRED Seten,
Hospers, Iowa
Sept. 4, 1926

Dear Uncle Charley:
Our school started Monday and we are 

hav-

ing a good time. I go to a consolidated scho
ol

and ride in a buss. I am in the eighth 
grade.

We have two dogs, their names are Queen
 and

Max. Max 'rs eatc: Qwe4v.-- ia-

tan and other colors. Thank you very muc
h for

the nice membership card and the Red Bir
d

Flyer. I surely enjoy reading this page ve
ry

much. I have only one brother, he is six

years old nd I am thirteen. Well since my

Gann Valley, S. D.
Sept. 3, 1926

Dear Uncle Charley:
I received the pretty Red Bird Flyer a

nd

the membership card and I thank you very

much for both of them. I am so happy to

think that I am a member of your wonde
rful

big club. This is my first letter and I hope 
it

will be in print in the next issue. As my l
etter

is getting long I will tell you about my 
pets

some other time. Thanking you very much 
for

the membership card and flyer.
Your niece,
CAROLYN RASMUSEN.

Pukwana, S. D.
Sept. 3, 1926

Dear Uncle Charley:
I received the red bird flyer and wa

nt to

thank you for them. I have had lots of fun

with them. School will soon start and
 I will

be in the third grade. We live ten 
miles from

the Missouri River and my father and 
I went

down there on a graping trip a few weeks

ago. I was eight years old the 13th of 
March.

I have a little sister and a little brother,

their names are Irene and Lyle. I wou
ld like

to hear from some of the other members.

Would like to see my letter in prin
t also.

Your new member,
VERNON SLADEK.

Elkton, S. D.
Sept. 2, 1926.

Dear Uncle Charley:
How are you? It sure is a long time since

you heard from me. I have been 
busy these

days and had not time to write. We had

threshers all ready. I have almost forgot

to thank you for the Red Bird F
lyer, it sure

is fun to fly it. My mother is at 
the Ladies

Aid today, my sister went along an
d I stayed

home with the baby. She is outside 
playing

now. Our school will start the 6th
. We are

going to have a new one this year,
 as I have

told you in a letter beofre, that o
ur burned

down. We are going to have a mode
rn school.

One of my sisters is visiting her 
Aunt. We

all went to Brookings Tuesday, I got
 all of my

school supplies. I have been visiting 
my cousin

and a friend of mine. I have stayed 
over night

with Grace Lees. I wish some of the 
members

would write to me and I will answer 
all let-

ters that I receive. As my letter is getting

long I will close as none of my lette
rs have

oven in print I hope this one will c
e.

Your unseen friend,
MAURICE SCHAFER.

Rutland, S. D.
aepc. 5, 1910

Dear Uncle Charley:
received my pretty membership car

d anu

my biru flyer anu i want to wank to 
you for

tnem. I am a new memoer of 'your 
ciuu anu

so I had better descrlue myself. I 
have light

hair, quite a few freckles, am about
 4 feet

tad and weigh auout Ivo pounds. 1 a
m a Sopn-

more in high school and 1 an 13 ye
ars old. 1

live on a 'arm and we have been 
taking the

armer anu tsreeuer for quite a while. 
I like

to read toe ennurens page very well. Well

as my letter is getting long, I must close.
x our new Niece,
At,13011.G Wt,aTI3Y.

Dear Uncle Charly:
Well here I am at my first letter to y

ou

anu -trope- 1-1VTIT -o Lt. .11 recetveu

four red bird flyer and aiso m memuersnip

card which s thank you very much. I a
m very

giad to be a member of your cam. I will
 now

describe myself. I am 4 feet a inches tan

and Weigh ga lbs. I have light hair dart

eyes, air complexion. I will oe 9 years oiu

the 10th of aeptemuer and in the filth
 grade.

1 wis hsome of the other chin memuer
s would

write to me and I would write to tnem. 
'inis

will be all for the first time.
lour new memuer,

1,0Ia &MELLOW.

• • ....• ••.•.•.••.•••

UNCLE CHARLEY'S GAME

Lilliputian

Place a kitchen table on platform and cover with a d
ark cloth

which reaches to the floor and back from the sides. The p
erson who

represents the dwarf stands behind tables with boys' tr
ousers pulled

over his arms and shoes on his hands. A second person 
stands at his

back with his arms under dwarf's shoulders. A large coat 
is buttoned

around both, person at rear with arms through sleeves. A c
ape around

dwarf's neck will conceal man's head behind, which looks l
ike a lump,.

Do these preliminaries behind curtain. When curtain is drawn,

chairman announces hunchback dwarf from the land of th
e Lilliputs,

who then begins such antics as dancing jigs, singing
 and reciting

funny pieces with nasal twang, throwing kisses, etc. A litt
le make-up

will help conceal his identity. Two clever young men could
 score a

real hit with this stunt.

Oct. 5—Evelyn Bergen, Canistota, S. D.

Oct. 5—Daisy Bennett, Akron, Ia., R. 2.

Oct. 5—Vilva Grames, Bijou Hills, S. D.,

B 47.
Oct. 6—Mary Jane Sankot, Humboldt, S. D.,

B. 204.
Oct. 8—Hilda Sarah Determan, Dallas, S.

D., R. 1.
Oct. 8—Leonora Ziebart, Delmont, S. D.,

R. 3.
Oct. 9—Nels Knutson, Canton, S. D.

Oct. 9—Walter Gehring, Howard, S. D.,

R. 4.
Oct. 10—Verna Cave, Albert City, Ia., R. 3.

Oct 12—Lilas Unruh, Marion, S. D., R. 2.

Oct 12—Richard Bogner, Oelrichs, S. D.,

Star R.
Oct 12—Leonard Milhous, Melbourne, Ia.,

R. 2.
Oct 12—Selma Nielson, Monteose, S. D.,

R. 3.
Oct 12—Clarence Satre, Beresford, S. D.,

R. 1.
Oct. 12—Ella Paleck, White, S. D., R. 1.

Oct. 14—Irene Steffen, Olivet, S. D., R. 2.

Oct. 14—Gladys Burg, Lane, S. D., B. 2.

Oct. 14—Celia Rebensdorf, White Lake, S.

D., R. 2.
Oct. 14—Dwight Heiden, Merrill, Ia., R. 2.

Frank James Whitted, New Underwood, S.
D.. B. 146.
Floyd Eugene Workman, White Lake, S. D.,

R. 3.
Lola Arebelle Workman, White Lake, S. D.,

R. 3.

letter is getting long, I will close. Hoping

to see my letter in print. Will some of you

members please write to me and I will answer

soon.
Your new member,

JUNE DE JONG
Alpena,. S. D.
Sept. 8, 1926

Dear Uncle Charley:
How are you? I am fine and hope this let-

ter will find you the same. I received the Red

Bird Flyer and it sure is a dandy. My but I

have had a lot of fun with it. Thank you

very much ofr it. Our school started August

30, and I am in the sixth grade. We are hav-

ing the same teacher that we had last year. I

will probably go to the Fair at Huron this

year if I get a chance. Are you going to go?

Well I will close and go to bed. Hoping to

see my letter in print, I am,
Your member,

ELDA A. ORTH.
Rutland, S. D.
Sept. 13, 1926

Dear Uncle Charley:
How are you? I am just fine and hope yuu

re the same. Our school started last Tuesday.

There are 13 children in our school. I am in

the seventh grade and am getting along fine.

We have a Teeter, a flag pole and also a

basket ball and a cloth ball. Our school house

is not very large. There are not any trees

around it. I will close or this time. Hoping

to see my letter in print.
Your member,

NORRIS SETEN

Geddes, S. D.
aept. 4, 1926

Trent, S. D.
Sept. 3, 19Z6

Dear Uncle:
have not wrote to yoo sinie I got my

red bird flyer. 1 must thank you tor the

Red bird iyer. I have been in aioux Fans

twice tins summer but 1 never saw any 
place

around town. I suppose you are in your
 ox-

lice. I am going to start school Monday. 
1

will be glad to start school and see my
 olu

friends again. Weil 1 can t find any new 
mem-

bers around here. Weil I haven t got much

news to tell you this time so I will close.

I should like to see this letter in print. 1

hardly ever see my letters in print. 
Well I

will close.
Your unseen friend,

HELEN ANDERSON.

Willow Lakes, S. D.
Sept. 5, 1926

Dear Uncle Charley:

Well I am back again after long stay. I

suppose you almost forgot me. Well I was

just so busy I did not have Cme to write
 so I

am going to now. Well it will soon be my

birthday. It is September 22. I guess your

birthday and mine are in the same month. My

school starts the 6th of September. I have to

go to school tomorrow. We received the
 Red

Bird Flyers safe and sound. My sister a
nd I

thank you very much. My sister wants to 
thank

you fr teh pretty birthday card you s
ent her

also. Well Uncle I suppose you are feeling

be now. We had a big three inch rain 
here

about a day ago. Well I guess this is 
all I

can think of nnw Uncle Charley, hopin
g to

see this in print in the South Dakota Farmer

and Breeder, I am
Your member,

MARVIN L. SHAY.

Hermosa, S. D.
Sept. 6, 1926

Dear Uncle Charley:
I am writing to tell you I received my Red

Bird Flyer and membership card. Thank you

very much. I am glad to nnow that I belong to

the girls and boys club. In the line of pets I

have two cats, one calf and a black hen mam-

ma gave to me. School will start September

13, I will be in the sixth grade. I have four

sisters, the oldest is 14 and the youngest is 2

years. Hope to see m letter in print.
Your unseen friend,

LUCY GRICE.

Seasonable Styles

5600—A pretty frock with new features. Cut
in 6 sizes: 34, 36, 38, 40, 42 and 44 inches
bust measure. Price 12c,
5580—Popular Jumper style. Sizes: 16, 18

and 20 years. Price 12c.
5605—A very effective model cut in 6 sizes:

34, 36, 38, 40, 42 and 44 inches bust measure.
Price 12c.
5577—A pretty frock with new style fea-

tures. Sizes: 34, 36, 38, 40, 42, 44 and 46
inches bust measure. Price 12c.
5597—A popular coat style for the small

girl. Sizes: 4, 6, 8, 10, 12 and 14 years.
Price 12c.
5236—Masquerade Costume. Sizes: 6, 8, 10

and 12 years for children; 14-16 years for
misses, and 38-40, and 42-44 inches bust
measure for adults. Price 12c.
5593—Pretty frock for the growing girl.

Cut in 4 sizes: 6, 8, 10 and 12 years. Price
12c.
5582—Pretty morning frock. Sizes: Small,

34-36; medium, 38-40; large, 42-44; extra
large, 46-48 inches bust measure. Price 12c.
5599—A popular practical garment. Sizes:

34, 36, 38, 40, 42, 44 and 46 inches breast
measure. Price 12c.
5617—Pretty frock for the growing girl.

Sizes: 8, 10, 12 and 14 years. Price 12c.
5590—Dainty dress for a tiny girl. Sizes:

1, 2, 3, 4 and 5 years. Price 12c.

Send 12c in silver or stamps for our UP-
TO-DATE FALL AND WINTER 1926-27
BOOK OF FASHIONS.

PATTERNS WILL NOT BE SENT UN-

LESS 12 CENTS IS RECEIVED WITH OR-

DER. PLEASE REMIT IN FULL FOR

PROMPT SHIPMENT.

USE THIS BLANK FOR PATTERNS

Address Pattern Orders to Pattern Depart-

ment Farmer and Breeder, Sioux Falls, S. D.

Herewith find cents for the fol-

lowing patterns:

Pattern No.  , Size 

Pattern No.  , Size 

Pattern No.  , Size 

Name  

Town   State 
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(Continued from page 3)

referendum petition admitted the in-
efficiency of the guaranty system as
provided by statute but sought to pre-
serve for themselves in their program
the assistance of the bankers of the
state in putting over a program which
would involve the assumption of the
liability by the state in return for
which there should be an escape from
the Guaranty Fund assessments.
Examination of the records indi-

cates on January 1 1926, the date of
the last official report of the Guar-
anty Fund Commission, a liability of
approximately $43,000,000. The in-
come of the Guaranty Fund Commis-
sion from assessments is approxi-
mately $250,000 per year. Continuing
the assessments would enable the
Guaranty Fund to make payments
upon the liability of the fund only to
the extent of six-tenths of one per
cent annually. To the creditor of the
closed bank this is an unusually in-
significant fund. To the remaining
institutions, however, upon whom is
placed the burden of creating the fund
for the purpose of paying depositors,
the burden becomes a very severe one.
It amounts to approximately 3 per
cent of the capital stock of every open
state bank in the State of South Da-
kota. If there were any advantage
accruing to the institution that was
being assessed this 3 per cent there
might be some justification for ar-
guing for the continuation of the as-
sessment, but there is no advantage
There can never hope ;o be. Shall
the depositor of the open bank of this
day ask the bank with which he is
continuing to do business and the
bank with which he must do business
in the future, to assume a burden for
which there can be no compensation
and in the payment of which there
is to be found no reciprocal advantage
to the end that the safety of the in-
stitution of the future and of the
present time is impaired if not bur-
dened? The bank existing at the
present time has existed in spite of
and not because of the existence of
the Guaranty Law. Shall it be as-
sessed to pay the losses of banks that
have succumbed under conditions that
make the payment of the assessment
an element of loss and danger to the
depositor of the present and future?
The payment of 3 .ner cent of capital 
annually to the Guaranty Fund estab-

"The Advantages of a Well Fenced Farm" by N. Carlyle Engel'
Good Fences are Paying Propositions
from the Five Standpoints of ECON-
OMY, SERVICE, PROTECTION, APPEAR-
ANCE and GOOD CITIZENSIIIP.

1. ECONOMY
A-A good fence is a permanent
fence; a permanent fence is a pay-
ing investment by: 1. Increasing the
permanent and market value of the farm.
2. Helping to insure and increase credit
with the town's business men. 3. Sub-
stantiating the idea that the owner is
progressive and successful.
B-A good fence expresses thrift on
the part of the owner by: 1. Making
more money for him. 2. Saving time,
labor and expense of replacing poor
fences. 3. Lowering depreciation. 4. Sav-
ing the greater cost of delayed fencing.
5. Standing up and looking better and
remaining stockproof for many years.
6. Eliminating possibilities for lawsuits
caused by loose animals on highways
and neighbor' premises.
C-A good fence is a time-saver be-
cause: 1. No time is wasted hunting for
lost farm animals. 2. Or notifying a
neighbor that his cattle are in your field,
helping him chase them out, and repair-
ing fences. 3. Well-planned barnyard
fences keep the cows near home at night,
saving time in the morning.

2. SERVICE
A-A "horse-high, bull-strong and
pig-tight" fence is the best "hired
man" a farmer can have because:
1. It saves time and effort caring for the
livestock. 2. It is possible to properly
rotate crops and pastures and distribute
fertilizer evenly over the farm. 3. Live-
stock can utilize what might otherwise
be wasted feed in cornfields and mea-
dows in the winter and spring. 4. Little
pigs need fresh lots so they may not
pick up worms or parasites; poultry
runs should also be alternated.

B-With good fences corn-
fields can be "hogged
down." 1. Cost of husking,
elevating and shelling corn
is saved. 2. No time and
effort spent each day slop-
ping the hogs.
C-A farm uniformly
fenced with distinctive
wire (such as the "RED
STRAND") and painted
posts will give it a "Trade-
mark" and business-like
appearance.

3. PROTECTION

A-Agood fence is a farm-
er's sentinel always "on
the job" and guards: 1.
Valuable females from being
bred to scrub males. 2. Live-
stock, by lessening danger
of contracting contagious
abortion, tuberculosis and
cholera. 3. Horses from wire
cuts and other injuries often
received while fighting over
old fences with other horses.
4. Livestock from wandering into open
ditches and wells. 5. Men and animals
from infections due 

i
to wire cuts from

rusty wires. Good wire s rust-proof for
years. 6. Livestock, if wire is properly
grounded, against thunderbolts. 7. Poul-
try from weasels, skunks and other en-
emies. 8. Livestock from overfeeding in
green cornfields, clover or other places,
resulting in sickness or death. 9. Hogs
against getting the habit of eating poultry.

B-The well-kept fence protects the
windbreaks, orchards, gardens, berry
patches, flowers, lawn and shrubbery
from the farm animals.

$500.00
N Carlyle Engen, farmer,
Westbrook, Minn., won
$500.00 in cash for this First
Prize story in the Keystone
Steel & Wire Company's
$1500.00 Prize Essay Con-
test. Write for free booklet
telling who the other prize
winners were and reprints of
some of their stories.

4. APPEARANCE

A-A neat, well-built fence is part

of the farmer's "Show
Window" advertising. 1.
It gives the farm an air of
dignity, stability, beauty
and pride. 2. The fields and
livestock appear to better
advantage. 3. An ornamen-
tal lawn fence will "dress
up" the farm home and add
a welcome to visitors. 4.
Fences give an air of distinc-
tion and individuality. 5.
An all-steel fence permits
burning of weeds along fence
lines so snow will not gather
and block the highways. 6.
A good fence is a credit to
both farm and highway. 7.
It keeps the yards cleaner as
straw, paper or cornstalks
cannot blow from place to
'place. 8. Well-defined drive-
ways and paths or walks
will prevent unsightly"short
cuts" across grassy lawns.

5. GOOD CITIZENSHIP

A-SAFETY FIRST. A
good fence: 1. Keeps the vicious bull from
breaking out and injuring strangers and
children. 2. Prevents loose animals from
causing automobile accidents. 3. Keeps
loose animals off the railroad tracks. 4.
Around the lawn makes a safe play-
ground for little children.

B-HONESTY.1. A farmer is not honest
who deliberately allows his livestock to
feed on his neighbor's haystacks and
grain fields. 2. Good fences do away with
disputes over ownership of stray stock.

C-COURTESY. Good fences: 1. Foster
respect for your property among the
neighbors and vice versa. 2. Prevents
quarills and ill-feeling among neighbors.
3. Aided by "No Trespassing" signs,
keeps out the careless hunter.

RED STRAND "Galvannealed" Square Deal FENCE
Red Strand Galvannealed Square Deal Fence will more than known laboratories try fence wire for rust-resisting, long-
meet Mr. Engen's requirements for a well fenced farm. Write wearing qualities and what they found when they tested
for free "Official Proof of Tests" book showing how nationally "Red Strand." Sent FREE with farm fence catalog.

KEYSTONE STEEL & WIRE CO.,12i5 Industrial St., PEORIA, ILL.
IMEIMMINNUZJILIMININIMMINONIO/-

lishes the necessity for increased pro-
fits in the institution from which the deficit?
payment is demanded. From what At this time the liabilities of the
source do these increased profits Fund are approximately $44,000,000.
come? Does not the customer of the The annual interest accruing on the
present and of the future have to bear certificates issued to the depositors
the burden of the payment of this as- for that amount, at 5 per cent is $2,-
sessment if the assessment is paid 200,000. The annual interest charge
without impairing the capital stock will decrease as liquidation of the
of the institution paying? That cer- banks assets proceeds. After full li-
tainly is true. Shall the charges to be quidation what will be the result?
paid by the customer of the present Those in position to know estimate
and of the future be increased either the ultimate liquidation of closed
through the medium of the decreased bank assets to amount to not over 45
interest rates upon deposits or of in- per cent of the total deposits or near-
creased interest rates on loans for the ly $20,000,000. The annual interest on
purpose of paying an assessment the balance of $24,000,000 would
from which he, the customer, can hope amount to 81,200,000. Less than 25
to secure no possible benefit either per cent of this monumental sum can
now or in the future? be paid annually from the Guaranty

This is the status of the South Da- Fund at the present assessment rate
kota Guaranty System. Its failure on deposits and all concede that
has not been an incident of South the legislature cannot legally increase
Dakota political or economic life the assessment. This year the fund
alone. Its history has been the nor_ will amount to approximately S275,-
mal history of similar systems in 000. So the interest would keep PY-
other states. The sole question re- ramiding year by year on top of the
maining is: Shall there be a contin- 824,000,000 balance due on principal.
ued assessment upon existing state It is estimated that it would cost the
institutions the payment of which in- banking department in postage sup-
volves either the ultimate payment Plies and extra labor over $7,000 a
by the customer of the bank in the Year just to call in the Guaranty Fund
present and the future, or the cetrificates and prorate the annual
pairment of the capital stock of the assessment among thousands of de-
bank of the present and of the future positors. There would be several
for the purpose of creating a fund, hundred checks issued for less than
the distribution of which to the cred_ 1c. A 810 deposit would receive about
itors of the Guaranty Fund by rea- 6c-8100 deposit 60c-$1000 deposit
son of the bank failures of the past 86.00. The bank designated by the
is so small as to be almost negligible? banking department on which the
Shall there be continued a system checks are drawn would have to hire
that is a burden not only to the bank extra help to pass on the endorse-
of the present and future but to the ments and pay the checks when pre-
customer of the bank of the present sented.
and, future, to all of those who do It has always been the contention
business with state banks for the tac- of those who favor laws calculated to
itly admitted purpose of creating a guaranty deposits that it was in the
burden which it is hoped will become nature of an insurance policy, and
so onerous that assistance may be ex- that if life and fire insurance were
pected from those affected in at- practical insurance on bank deposits
tempting to force the State of South was likewise practical. The fallacy
Dakota to assume the Guaranty Fund of this argument may be easily

risk involved in the issuance of a life
insurance policy is determined by the
physical condition of the insured, by
his occupation and his age. If expert
medical examination reveals an un-
sound condition, his application for
insurance is denied. If, however, the
examiner should pass the applicant,
the amount of liability assumed by
the insurance company is definitely
set forth in the terms of the policy.
Should the applicant at a later date
apply for additional insurance, • he
must again undergo physical examin-
ation and if found to be unsound his
application will be denied. If he be
passed as sound, he must, because of
advanced age, pay a higher rate for
protection than formerly. By the sci-
entifically constructed mortality tab-
les compiled after many years of ex-
perience it is possible to determine
at what age the vast majority of
sound men will die. First, sound phy-
sical condition is necessary to secure
life insurance at all, and second, age
and occupation determine the rate.

The physical condition of a build-
ing, the character of the buildings
surrounding it, and the efficiency of
the local fire department, determine
the rate paid for policies protecting
the owner from loss by fire. Hardly
any two fire risks bear the same rate.
The risk in fire and life insurance
can be almost exactly determined, but
only when the volume of business is
large and the risks properly scattered.
The success of all insurance compan-
ies, even those adhering to the most
conservative methods, is never as-
sured until their business has attained
a certain volume well distributed over
a large territory. In life and fire in-
surance who pays the premium? The
insured, of course. Failure of insur-
ance companies to adhere to those
sound principles, invariably results in
disaster to those who have depended
on them for protection. Bank Guar-

shown. The nature, the extent of the anty Laws, unsound in principle, have
likewise failed in their purpose to
protect those relying upon them. In
Bank Guaranty Insurance, the risk
cannot be determined, no mortality
tables can be compiled and just rates
cannot possibly be scientifically ap-
plied. The fact that under such laws
the insurance company (the bank)
pays the premium by assessment in-
stead of the insured (the depositor),
is further proof that advocates of
such laws are not applying the princi-
ple of insurance at all.

Although this is an economic ques-
tion and should be so treated by the
intelligent voter at the polls it is
likely to become a political question
before the campaign in South Dakota
shall have spent itself. The Republi-
can party in South Dakota, by the ex-
press terms of its platform is pledged
to the repeal of this law. Recently
the Democratic candidate for gover-
nor announced that if he lived to vote
at the November election he would
vote against the proposed repeal.
His party, however, in its present
platform denounces the law as a
"fraud and deception." Obviously
therefore the Democratic gubernator-
ial candidate does not speak for his
party but for himself. If the voters
of South Dakota vote to continue the
system then they will, in effect, give
to their public servants a mandate to
take such steps as are required to
make good the enormous deficit now
existing in the fund, more than twenty
millions of dollars. Is South Dakota
thus to be burdened with an addition-
al bond issue for this purpose? Either
the law must be repealed or the defi-
cit made good. Its continuation under
present conditions is a farce. If con-
tinued the taxpayer must expect to
pay the bill and the size of that bill
staggers the imagination. The think-
ing voter will vote "Yes" upon this
proposition in November.
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An address by At 

SITORS GUARANTY FUND

oy A, B. Fairbank of Sioux Falls,
17efore the Annual 'eeting of the S. D. Chamber of Commerce,

At Huron on,act. 14, 1926

At the general election in November you will be called upon to vote on
he repeal of the Depositors Guaranty Fund Law. The State Banking System of

South Dakota depends upon hcv that vote goes. If the facts could be honestly
placed before all the voters of South Dakota, so that they understood them, the,
law would be repealed. But appeals are being mode to passion and prejudice and
hope of the state assuming the losses, and the outcome is not all certain.

12HAT IS  THE DEPOSITORS GUARANTY FUND ACT T It was passed in 1915. It
makes an annual assessment upon the average daily deposits of each state bank
of one-fourth of 1%. This means a tax of about 3% on tho capital stock of the
bank. This is placed in the Guaranty Fund and is under the direct control of
the Guaranty Fund Commistion, consisting of the Superintendent of Banks and three

zommissioners appointed by the Governor.

When a bank fails and is taken over by the Superintendent of Banks to be
liquidated, the unsecured depositors and holders of exchange are paid in full
in cash out of the guaranty fund.

The Depositors Guaranty Fund Commission are then subrogated to the rights
of the depositors in the assets of the failed bank. In other words, the
Guaranty Fund Commission takes over the assets of the bank and collects them
as far as possible, but pays off the depositors in full. If the bank pays out
50% there is a loss of 50% paid out of the fund.

Common oreditors, not depositors or holders of exchange are not paid out
of the fund and must look to the assets of the bank only.

If there is not sufficient money in the fund to pay the depositors of a
bank, the Guaranty Fund Commission issues Guaranty Fund Certificates to each
depositor for the amount of his deposit, due on March 1st following the date of
issue and drawing interest at 5% per annum, which are to be paid out of the first
money accruing to the Depositors Guaranty Fund.

Our Supreme Court has hold that all certificates falling due March 1st,
192, shall share pro rata from the funds then on hand or which shall accrue
thereafter.

THE HISTORY OF GUARANTY FUND LAS.

This law is nothing new. It was first tried out in New York State in
1829. That law raised a fund of $1,000,000 by assessments on banks. When de-
pleted by losses, a new assessment was made.

In 1832 it created a period of expansion increase of deposits and land
boom. From 1834 to 1835 came a depression. In 1841 a panic, 10% of the banks
failed, the fund was wiped out, the law repealed. The losses were $2,519,000.
The fund paid $1,502,000. Tho balance of $1,017,000 never was paid.

Oklahoma started it again in 1907; Kansas in 1909; Texas in 1910;
Nebraska in 1911; Mississippi in 1914; South Dakota in 1915; Forth Dakota in
1917; Washington in 1917.

Of these states, Oklahoma repealed her law in 1923. In 1914 she raised
her assessment to 15 on average deposits. 177 banks failed, 266 state banks
nationalized, ln banks consolidated. This loft 389 banks to pay the losses.
The law vas repealed in 143 and left $12,000,000 of debts unpaid.

North Dakota. Law adopted in 1917. Bank failures began in 1920. Up
to April 1st, 1926, 237 banks failed. The law was repealed in 1923. They have
a deficit in the fund of $16,000,0Q0 to $20,000,000.

Texas has modified her law so it is not compulsory. A large percentage of
her bank e nationalized. Few banks arc now under the law. There has been no
general panic or bank failures.

The Kansas law was rendered innocuous by a decision of the. Supreme Court
that a bank could withdraw at any time. Many banks have withdrawn. The fund
has abeNt $1,000,000 assets and ',3,C00,000 debts at present.

•••
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South Dakota passed Act in 1915. Repealed it in 1925, or rather tried
Nebraska is the mtate al s hold up by advocates of law as a succe3s. It

started out in 1911 with an a ssment of one-tenth of 17.. It increased assess-
ments to 15. Has now gone ba to six-tenths of l. The fund has been exhausted
a number of times. 54 out of 924 banks have paid no dividends since 1922. The
law is under a terrific strain. The outcome is doubtful.

WHAT IS SITUATION IN SOUTH DAKOTA?

Report of June 30, 1926:

Loney in fund unappro -iated.
In open banks
In closed banks

In 10% fund:
In open banks
In closed banks

Total assets

Appropiated funds:
In open banks
In closed banks

Total money in fund

Certificates out Aug. 31, 1926
Claims on which certificates
will issue
Total liabilities
Interest 55

If closed banks liquidate 50 it
will leave

to be paid out of fund
Interest 5/, on that is

The levy of 1925 was about
The levy of 1926 was about

513,013.49
• 33..,03ci.46
546,051,95

61,086,65
. 551186.88.
116,;.73,53
662,325.8

137,258.56
. 37.019.80

174,278.36
635,603.04

34,200,000.00

7,400,000 00
41,600,006.00
2,00,C00.00

20,800,000.00

1,040,000.00

280,006.00
250,0GC.00

The first fourteen banks that failed were paid in full about ';',3,00G,000.00.

So every year the law continues we are falling behind $1,830,000 on our
interest and not paying any of the $41,000,000 principal. You can see about how
long it will take to pay off the debt.

Ir THE L.1.:W IS NOT REPEALED.

If the law is continued indefinitely it means that a state bank must pay
one-fourth of 1% per annum on its average deposits, a tax of about 3'4 on its
capital. This goes into a fund to pay about one-eighth of the interest accumulat-
ing yearly on the certificates. With no hope of ever being of any benefit to the
banks now alive which must pay the assessment. It is not only paying for a dead
horse. It is paying one-eighth of the interest on the cost of the dead horse and
letting the rest accumulate.

All banks with capital enough will nationalize, as they did in Texas and
Kansas.

The small banks will have to close. They cannot run in competition with
l'ational banks and pay Sici on their stock. This leaves your small town with no
bank.

If the state banks continue to run they must collect this tax from the
depositors, either in higher rates of interest upon loans or less interest on
certificates of deposit and savings accounts. In the end the patron of the bank
must pay the tax. It can hardly be supposed that the stockholder will continue
to run a bank at a loss and pay tho tax himself.

WHAT IS THE LATTER WITH THE BA7K GUARANTY LAW.?

It is an attempt to run a mutual insurance company on bank losses, in
just one state.

1. In the insurance business the Trobable rish and the limit of the loss
are almost absolutely known quantities.

In the banking business there ia no limit of loss whatever, and no known
probable risk. There is therefore no basis for fi;:ins the assessment necessary to ,
insure the loss. - 2 -
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2. In insurance the insured pays the assessment and it is graded
according to the risk. Risks arc selected. Fot everyone is insured.

In the bank insurance the bank pays the assessment, not the depositors.
There can bone selection of risks. All banks arc insured. There is no graded
premium.

3. An insurance company spreads its risks over a large number of
states, so that a disaster in one section will be offet by fair sailing in
another section.

But the guaranty law -2rotects all the banks of one state. 'Alen a panic
hits a state it covers the state, and all the banks are affected at once. The
failure of one causes the failure of another and they all go at once.

As a practical business proposition, the guaranty law mean that the
thrifty, conservative, competent and honest bankers of a state guarantee to
reimburse the depositors for losses caused by the extravagant, incompetent and
dishonest bankers. That is not a sound business proposition.

Experiences of other states, as well as our own, has demonstrated that
a guarantee of deposits which is provided for by an assessment against the
banks whose deposits are guaranteed,. and which is limited in territory to one
state, in which the sources of incono and production are idontical, in all
parts of the state, can never function in a crisis.

WHO WANTS TIE LA':: RETAINED AND ENFORCED?

The depositor in a failed bank cannot honestly think it will over do
him any good. $250,000 a year spread among $41,000,000 pays 6/100 of 1% on
each dollar. During the year interest has accumulated at tho rate of
$2,080,000.

To distribute this $250,000 assessment among all the depositors of
all the failed banks in South Dakota, it is estimated would cost $10,000 and
there is no way of paying a man a fraction of a cent.

No, the depositors cannot ask for the retention of this statute in good
faith, if they know the facts. The demand for tho defeat of the repealing
statute comes from a few mon who desire that the state of South Dakota shall
pay off tho do)ositors in the failed banks.

They figure that if this law can be kept on the books it will raise so
much hell that the people will vote to pay off the depositors to get rid of the
law.

If you will got next to the advocate of non—repeal of the statute, you
will find he don't want the guaranty law. He knows it won't work, but he says,
let the banks pay for a few years, maybe something will turn up, or the state
may decide to pay off the depositors. Then repeal the law.

3 elm
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OSITORS GUARANTY FUND

An Address by Fred R. Sm114, Superintendent of Banks, before the South
Dakota Bar Association in Its 1926 Summer Meeting at Sylvan Lake.

 0 

The history of this law is perhaps known t: all of you. To me It was a sur-
prise, as I reviewed the history, when the problem became acute and it was nec-
essary in order to sustain our banking system in an orderly mnnner, and in order
to prevent catastrophe to those banks that in themselves were able to handle their
problems, to find a solution for the problem, to know that the guaranty of bank
deposits was not a new thing in the history of the United States, but that it had
been a part of the code of New York very nearly a century ago. New York didn't
designate its law as a Depositors Guaranty Fund Law. They called it a Safety Fund
Law. The provisions were almost identically the same as thoee we arc laboring under
today with reference to the marnor in which the premiums were collected with which
to accumulate a fund from which there might be distribution to cover the losses of
men that dealt with banks that suffered misfortune.

The experience of the State of Now York was identical with the exporionco of
any other state that over attomptod to enforce such an economic provision in its
statute; that is, for the first few years followitg the enactment of the law there
was a degree of apparent success. You realize, of course, the demand for such an
institution comes following a period of crisis in our economic and commercial life.
That was the, situation in New York; it has boon the situation in evory state that
has adopted a guaranty law. In the period of time in New York immodiately proveding
the adoption of tho law, there had been a crisis financially, and the people of the
state and financial institutions of the state were slowly recovering from that crisis.
They were at the bottom of the depression poriod through which they had been going
for a numbor of years previously; it was easy for progress to be mode from the bot-
tom; it is more difficult to make progress or maintain a position as one attains more
nearly the top of tho ladder.

lihen New York adopted a guaranty of deposits law naturally those institutions
that had boon in a precarious position had suspended before the adoption of the law,
so that those loft, with which the law hod to deal, w;re those in a position to take
care of themselves without calling upon assistance from outside agencies. For the
period of time which the regular swing of the pendulum brings to financial insti-
tutions -- and it has boon a swing that has been almost monotonously regular through-
out the history of the Unitod States and other nations -- there was a period of

development that didn't make a severe demand upon the guaranty system in force in

Now York. During that period of time thoro were infrequent bank failures -- fail-
ures due to the mal-administration of the institutions of which men had charge; fail-
arcs not duo to economic or general conditions, and tho incomo of the fund which is
of itself an insuranco fund, was sufficient to pay the losses of those who were un-
fortunate enough to have had dealings with institutions in which there was poor
managoment or dishonesty. There came to the State of icw York just as there has
come to ovory other state, not excepting those in which a system of doposit guar-
anty has boon adopted, a period of crisis, developed not alone by roason of mis-
administrotion or by reason of dishonesty in the managoment of the financial insti-
tutions, but by roe son of a general break down of values, in some instancos wide-
spread and in some instances local bocauwo of crop or local conditions. Thom came
a period when the same difficulty was encountered by all finoncial institutions and
failures occurred with much frequency, entailing losses beyond the power of tho
safety fund to pay. The New York Safety Fund Comaission adopted tho plan, or in-
stituted the plan subsequently Aoptod by other statos, and borrowed in the name of
the safety fund system, issuing interost-boaring Certificates of Indobtodnoss for
monoy borrowed or in direct payment of obligations, just as was the case in the
State of South Dakota, and has been the case in every state that had a guaranty of
deposits system. This plan did not involve in any way with legal responsibility,
tho state that had boon responsible only for the creation of the machinery with
which the guaranty system was put in operation. The Now York Commission borrowed
funds with which to moot the losses as they wore presontod to thorn, beyond the
actual funds in th., hands of the Safety Fund Comelission. Subsequontly failures came
with groator rapidity. It was impossible for the fund to function. The system's
failure was admitted and the law as repealed by the ascumbly.

But Now York's constitution did not proviao for a roforondum. Now York did
not havo men willing to say in a spirit of revone, "Thu open banks of the state
should continue to boar the burden created bocauso of failure of the system, not
because of hope of direct benefit, not boceuso it is believed to be economically
sound so to do, but merely that we may continue the operation of the law to the end
that we can force mon who arc individually and institutionally affected by the
assessments to be levied, into our camp and got their support in a movement that
would force the State of South Dakota to boar the burden of paying the claims of
depositors in closed banLas. 1::o are going to tsk that tho system be continued by a
vote of the poopla until such a time as those affected directly, the bo.nkers through-
out the state, gut behind tnis movomont and force the Stato of South Dakota to ac-
cept that oblition." That is the case in the State of Now York. New York did not
have a similar circumstanco to combat, and the system was justifiably discontinued
in Now York,
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The experience of other :Les has been almost identical with a slight
difference with reference to ossmont collected based upon average daily dope
sits of banks of the state af eted; a different method of handling the assets
of the institution whose depositors wore paid in full by the fund, a bit of dif-
ference in the administration of the system, but in the main every state adopting
the system hr's almost identically the same plan and almost identically the same
procedure with the object of obtrining the same results. To review at this time
tho experience of the states of Oklahoma, Nebraska, Texas, Mississippi, North
Dakota, Washington, would call for merely a repetition of the statements made
with regard to Now York in tice matter of ale fundamental consideration. The
pages of financial history ave (Ten to those who question the statement that the

experience of all states employing a guaranty system has been an experience of
failure. In but one state has the experience of the guaranty system not yet been
publicly admitted to be a failure. That one state has not yet assumed the task
of solving its problem. The problem is there, nevertheless, and rumors which can
bo substantiated by fact are coming from that state with increasing regularity
from which can be seen the handw-iting on the wall, and from which it can be
reasonably determined that the experience of the past and present as it has come
to other states will also be the lot of the State of Nebraska.

More recent guaranty of deposits systems wore created immediately following
the panic in 1907, called the Bank Currency Panic. It was an opportune time in
which to create such a system. There was not at that time a general • breakdown
of economic and financial conditions. There was becoalse of a scare, because of
a loss of confidenoe, a demand for currency being made by the depositors beyond
the power of the banking institutions to meet. There was an apprehension and a
fear felt by non engaged in the banking business and a very opportune time in-
deed it was in which to force the passage of legislation similar to that adopted
by New York in the early days a century ago. Oklahoma led the way, and while the
panic of 1907 was running its course, enacted a guaranty law, followed by the
states of Kansas in 1909, Texas in 1910, Nebraska in 1911, Mississippi in 1914,
South Dakota in 1915, and North Dakota and Washington in 1917.

Following presently after the passage of such laws by the various states there
was an era of financial progress; there was an era of affluence. Markets were
developing, values of lands were increasing, and failure of banks was but an in-
cident created by reason of tho dishonesty or misadministration in an institution
that failed. The development of credit facilities increased the income of the
Guaranty Fund. For a time there were ample funds with which to pay the depositors
of failed institutions from the Guaranty Fund just as was the case in New York.
However, there came to the State of South Dakota a time when, because of the de-
flation following the World War -- and whim I sey- this I an not condoning the
banker guilty of misadministration, I an not complaining because he has been sub-
ject to criticism, I am not defending any man who has failed to use the utmost
discretion and wisdom in protecting the funds delivered to him for care, I have
no sympathy for the one that did not care for the trust imposed upon him in a
sacred manner -- but I am saying that it has boon because 'of financial conditions
over which not any individual, no agency in itself could have, or did have, con-
trol -- there came to the people of the United States, and not to the people of
South Dakota ['lone, a financial depression that resulted in the failure of banks;
that resulted in the depreciation of security; a depression created by reason of
the fact that in a period one can describe as almost over night, the value of
lands, the value of hogs, the value of cattle, the value of wheat, corn and every
other product of the farm, depreciated in value almost fifty percent. I can re-
call the time when the loading financiers of the nation -Lion whose very word is
accepted as law in financial affairs -- sent out word to the people of the United
States that this sort of product was worth so much and would increase in value;
that another product of the fare was worth so much and would increase in value,
when loans wore sought by those men whose financial integrity was, and is un-
questioned, upon the basis of the values then existing. Then there came a time
when values wont down beyond the power of tho borrower to cover; beyond the power
of the benk to sustain, with a result there was a loss suffered by both. Banks
failed. The deposits of the first banks to fail were paid in full. The fund ac-
cumulated in the Guaranty Fund was soon depleted. Subsequently the depositors of
failing banks received from the Depositors Guaranty Fund Commission of South
Dakota Certificates of Indebtedness with which all of you men are familiar.

There developed a condition that made it absolutely impossible for tho State
of South Dakota, through this agency that it had established (for the operation
or liability of this agency it had assumed no responsibility beyond that of ap-
pointive power and administrative power) to over hope that the certificates issued
could be met; when they were issued with so much greater rapidity and for such
tremendous sups in the aggregate than there was over any hope of being able to re-
tire, that the insolvency of the institution had to be admitted.

There were on the first day of January, 1926, outstanding approximately
$43,000,000 in certificates of indebtedness. The State of South Dakota was in no
way morally or legally responsible for the payment of that liability. It is true
the State of South Dakota had created the agency through which the law was ad-
ministered; had established the agency for taking care of the assets of the banks,
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but it assumed no obligation end that, either in a legal or moral sense. TOO
State of South Dakota has ones d statutes prohibiting murder, yet murders ore
committed, and non do not in any •case allege the liability of the State of South
Dakota to that man who has suffered by recson of the violation of the law that
prohibited murder. Why then, should men insist there was either a legal or moral
responsibility fixed in the state to take care of losses created in an institu-
tion that may have used the words in its advertisements: "Deposits Guaranteed
Under the Laws of the State cf South Dakota"? If thuro was misrepresentation in
the advertisement, it constituted a fraud upon the people, but why should this
one misrepresentation be submitted to the people as one for which the state should
assume the responsibility, when it is not done in the case of any other statutes.
provided for the government of the people of the State? And yet this agency that
has boon ostablishod for the administration of the law is an agency that has boon
eubjected not to criticism alone but to the suggestion that its continuation be an
incident in a move made in an effort to have the State of South Dakota assume the
Guaranty Fund deficit.

This obligation is as follcws: On January 1, 1926 there were in excess of
$43,000,000 in Certificates of Indebtedness outstanding. It has been estimated
that the recovery to be hoped for from the assets of closed banks would equal
507O of the liability of the closed banks, which liability has been assumed under
the statute by the Guaranty Fund. This recovery would equal $21,500,000 if the es-
timate develops to be correct. There would remain a net deficit of $21,500,000.
This deficit is an intereet bearing obligation, the rate being 5%. The interest
accruing upon the deficit alone exceeds $1,000,000 a year. The income of the fund
is only approximately $250,000 per year. There is available, therefore, but
$250,000 with which to pay interest obligation of approximately $1,000,000 per
year and nothing available with which to retire the deficit in the principal ac-
count. From this it will be observed with each year that passes we are three
years farther behind in our effort to have the obligation taken care of by the
moans now provided for faking care of it.

That vas a situation with which the bankers of the State of South Dakota wore
confronted in 1925. I believe ovary economist and every man that uses his pen-
cil for a moment must realize the legislature acted wisoly when it repealed the
guaranty law, providing as a sort of penalty, as a sort cf bonus to be paid by the
banks who had been members of the system, that there should be paid two additional
assessments, that thero should be paid into the fund an additional $500,000, in
order that the bankers of the stet might show their good faith in asking for the
abolition of this system, without having been permitted to escape all the obli-
gations.

As I suggested in the fore part of my remarks, because of the initiative and
referendum in the State of South Dakota, it was pcssiblo for -,en interesting them-
selves in the matter for some reason or other -- the purpose is not material for the
pufpose of this discussion -- to secure by appealing to the prejudices of mon who
had money in deposit in the banks, petitions containing signatures of more than
five percent of the voters of the State of South Dakota, and there was, therefore,
placed upon tho ballet for the election in 1926 the question of whether or not the
action of the legislature should be ratified.

I verily believe if the people of the State of South Dakota could appreciate
the condition; if they could look at it from an impartial viewpoint, looking into
the future, not only for themselves but for the institutions with which they will
have to continue to do business in the future, and for the State as a whole, I
verily believe there would be no difficulty at all in having the people of the
state ratify the action of the legislature. But it is a tremendous problem to
present the matter to the people. A tremendous oducational program must be pro-
moted. There must be and can be an honest presentation of facts. No deceit or half
truth is necessary to win the case. It is for that purpose that I on permitted to
appear here this afternoon.

Do you realize what that assessments moans to the banker -- to the banker for
whom there has been absolutely nothing of benefit in the existence of this guar-
anty system from its very inception? If a guaranty system was worth anything, it
was worth most to those unable to stand upon their own foundations. A guaranty
system is not necessary to the business of an inst:itution that has its foundations
builded firmly upon the rock.

Men deal just as did that famous loaner of money, Morgan, principally upon the
basis of the moral risk, and people of the state deal with the banker principally
on the basis of the value of the moral risk. There were men to whom the moral risk
meant nothing; there were non who did not attempt to maintain a moral financial
standard. It was possible for such men to solicit deposits upon the basis of the
solidity of the guaranty system, but those institutions are not now in existence;
they have failed; those institutions have by virtue of economic law removed them-
selves from the burden of further assessments for the benefit of the guaranty fund.
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The institution remaining tod, - the institution to which to guaranty fund
means nothing; the institution‘oxisting today is the institution to whose de-
positors the guaranty fund meant nothing, moans.nothing_and will moan nothing,
except an additional burden that must be borne by tho institution.

Someone must pay the assessment to the guaranty fund if it is to be con-
tinued. There arc not available to tho banking institutions, merely because
of their charter, the moans of drawing, as does the magician from the air, the
funds with which to pay their assessments. It must come from the institution's
banking relations with its customers, either through the modium of increased in-
terest rates on loans, or through the medium of decreased interest rates on de-
posits, or through the addition of other charges that will enhance the income of
the banking institution for the purpose of creating such a fund. It is not, ladies
and gentlomon, tho banker of the State of South Dakota who is being callod upon to
continuo paying assessments to the guaranty fund, it is the banking institution,
and assuning that, as with all other wall regulated and successful businesses, there
shall be a normal margin of profit in the conduct of that business, and that mar-
gin of profit will be identical even though the cost of operation incroaso, the
"ultimate consumor" is the one who must pay. Theroforo, the customer of the future
is tho man who will pay the guaranty fund assessment. The customer of the future
is also, if people could and would stop to think for a moment, tho customer of
tho past. In largo part those men who lost money in closed banks have Louodiitely
ostablishod now banking connections, and while, if they can. porsuado the people of
the State of South Dakota to continuo the guaranty system, there will be continued
indefinitely an onhancomont of the fund with which to attempt to poy the troolondous
obligation outstanding, they will be doing it by means of paying from their own re-
sources, through their financial rolotions with banking institutions of the prosont
and future.

One-fourth of one percent doesn't sound so vory groat, but when you intcrpret
thot in terms of ratio to capital stock it means throe percent; an annual assess-
:lent of three percent on the capital stock invested in banking business in the
stoto system in the State of South Dakota is to be paid to the guaranty system, and
for what purpose? For the purpose of maintaining an institution that so long as
it exists will find at the close of evor3, year throe years more of rotrogrosnion in
its progress toward attempting to pay the liability in full. So hopoloss it is
that it is beyond comprohension that thoro should be men who stop to think of the
matter who would insist th - t the systom be maintained.

The legislature, after a study that has oxceedod, I think, the study given to
any other subject of legislation, and after conforonces with their constituents
beyond that given any other legislative subjoct in recent years, abolished the
guaranty system. It was referred to the people, to be voted upon at the General
Election in November. It was referred to the people, not for the purpose and not
with the belief that there would ever be a tine when the banking institutions
could take care of this obligation, but with a desire to have ths system continued
until the forces affected would get their strength behind a movomont to force the
State of South Dakota, by moans of some form of a bonded indebtedness to pay the
depositors of closed banks. Perhaps it is right for an institution or individual
to use ovary moans that might not bo dishonorable to gain his purpose, but never-
the loss the movo by reason of which the action of the legisloturo is to be re-
ferred to the people was not foundod upon a sound economic basis; it ws founded
upon a basis of search for power in compelling the State of South Dakota to assume
an obligation thot it had not ever contemplated assuming.

Suppose you continua the assessments; what does it mean to the individual who
has a claim against the closed bank? So small recovery that at least this statement
is true, the expense to be borne is equal to over 15 percent of the amount that
could be distributed. Tell no, if you will, what wisdom there is in the continua-
tion of a system that entails on one side a tremendous burden against the existing
institution with which you and I must do businoss and for which there must be
croatod some sort of income in order that it may pay its assessment with no con-
monsuratc return to the system's bonoficiarics? Why should an institution be con-
tinued that offers only an clement of danger and offers to the croditors of the
institution that is involved only a'return the distribution of which will cost 15
percent of the amount of the return, and this statement does not contemplate charg-
ing to that distribution any absurd or unreasonable amount for salarios? The stato-
mont is true merely because the number of creditors is so groat and tho amount
availablo for distribution is so insignificant. It must be realized that the an-
nual distribution of the Guaranty Fund income would amount to loss than six-tenths
of one percent. It is going to be some task for any agency to determine the best
manner in which to remit to the creditor having a small claim against a closed
bank a chock for a fraction contto.cover his dividend available for the ro-
sources secured from the continuation of the assessment. The number of such
creditors is groat. The number of creditors who would be entitled in the distri-
bution of the annual income for the fund to a check for a manor amount than the
cost of issuing the chock is undoubtedly equal to more than half tho total amount
of the creditors.
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• . • That is the situotion, I ar:: confident if tho peoplo cf tho State of Soli
Dakota woro awaro of thc troll dous insolvoncy cf tho institution it would not be
difficult to hoo.o tho action of tho logislaturo ratifiod, but it is a problom to
conduct an oducational campaign with the pecplo of any stato, and unlcss some
agoncy devotes its rosourcos and its powor to an education of the people there is
dangor thot this system will bo continued. What will it mean! It will moan with-
out doubt, if continuod long, tho breaking down and abolition of tho State Banking
Systom. Perhaps to you thot moans nothing. .pt en who havo ongagod in bank-
ing unaor a stato systom for a nurober of yoars thoro is bit of sentiment and
there is much of value that will be lost whon that state system brcaks by reason
of inability to secure additions to its momborship.

A dual banking system in tho Stato of South Dakota is of tremondous advantage
as it is in every othor state. Our government was founded and devised upon tho
principle of a system of chocks in which one agency served as a balance or con-
trolling power to guard against error creeping into tho other agency of govern-
mont. For that purpose as much as for any other, we have had a dual banking
system. Wore thu state banking system in South Dakota to bo abolishod or to be
rondorod usoloss by means cf a wookoned condition and were the same condition to
exist in-all the other states all of the rogulations and rules devised for our
banking practice and business might oasily be these written at tho seat of national
govornmont, and tc cover thc domands of thoso in strongor position to make demands
than aro tho pooplo of tho. Stato of South Dakota. Wore the state banking system
alone to oxist without chock by tho uational systcm, there might creep into our
stato system a condition that would make banking practicos impractical and im-
possible. Tho existence of two systems is ossontial, ono to balanco the othor and
any institution or condition thot adds to the burden of ono system in tho State of
South Dakota without offoring a commonsurato roturn must be chargod with respo
bility for aiding and abetting in oSreak down of tho system upon which it is a
burden. Thero havo boon many more applications made in the State of South Dakota
for memborship in the national banking system than thoro havo boon in the statc
banking systom since tho insolvency of the guaranty fund was thoroughly known. It
has boon tho usual experience in all states that arc onjoying at uI time
tho existonco of a guaranty systom that just as rapidly as banks aro in a position
to convert from the state systom to the national systom they aro doing it, if they
fool there is no opportunity to escape the burden of thc continuation of tho guar-
anty systom in thoir states. In Texas, whoro it is possiblo for a state bank to
got out of the stato systom into the national system tho applications to convert
aro being made with amazing rogularity. In South Dakota up to this time there has
boon a doarth of applications to convort bocauso tho bo.nkors of tho state have felt
that somo way, somehow, the ultimato justice of things would prevail and there
would bo a way out of thc guaranty systom.

I am not ready to admit that a national guaranty of doposits system would not
be wIJIorkablc and effective. Perhaps if tho State of South Dakota, and the people
of tho Stato of South Dakota doing business with stato banks, had boon in a position
during thc donation period in agriculturo, when they wore in a position to soe the
L. •the •banks wore compelled to take, to roalizo that from tho banks of the pros-
perous east, from the banks of tho torritorios in which tho principal vocation was
industrial or manufacturing, thure was being paid into a guaranty fund operative
throughout the entire nation, if thc pooplo of this sttote could have known that
from the bank in tho prosporous comnunity as assossment could be collected with
which to defray loss in a community undorgoing donation, there would without doubt
be on deposit in banks of thc State of South Dakota mil•lions of dollars more than
there is today with the rosult that thure would have been an. incroase in yarning
caS acity th:t would have onablod tho banks to chargo out many of tho losses tho.t
have to be borne by tho depositors because of tho door-eased earning power in the
bank of sufficient momcnt to cause its failure.

The situation is exactly similar to tho situation existing in an insurancc
company. Tho operation of tho guaranty of bank deposits in tho State of South
Dakota is comparable to a system of hail insurance, to tho operation of a mutual
hail insuranco company, the membership of Which is confinod to one township. As
long as only isolated, single farms suffer from hailstorms the system can function,
but when the hailstorm sweeps the entiro township, as is generally tho caso, des-
troying tho crops on most farms so that most members contributing to the income of
that mutual hail insurance company suffer a loss ana cease to be promium payers-and
become loss colloctors, the institution must fail.

In South Dakota thc entire business of tho State, outside of a bit of the
stato in which beauty roigns supromo and gold is producod, is agricultural, and
when agricultura is in the dumps in ono cornor of the state, it is genrally in
the dumps in every corner, and a largo eloment of that institution, the State

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



3onk Systom, that is responsible for the maintonance of a guaranty fund suffers
loss at the same time, a loss that requires it to mako domands upon the systom
ond prevents it from continuing the payments of its assessments.

If there wore ovon the slightest hope that there could over be a recovery
for the depositors of the closed state banks through a continuation of the
guaranty system, I certainly would not feel that any man that ever engaged in
business under a system of thA ki-ad would be entitled to ask for relief, but
there cannot be any appreciable recovery for the dopositor from that source, and
I defy any man to toll me thati is reasonable to ask a business to continue the
payment of an assossmont when the only purpose of asking for that continued
assessment is to force tho -L, business into line as a power in asking or forcing
the people of the Eitate of South Dakota, through some tax medium, to bear the
burden of the loss sustained by the depositors of closed state banks.

In the Department, every effort is made to reduce the liability. Notwith-
standing tho fact there have boon numerous failures since the first day of Janaury
1926, notwithstanding tho fact that we have undergone a period of poor crops, and
the conditions of liquidation have not boon satisfactory, we havo through tho pay-
ment of dividends to depositors, and through the reorganization of banks, docroas-
ed the liabilities of the guaranty fund by some *2,000,000 since the first day of
January, 1926. That net decrease will be of moment whon you stop to consider the
gross increase created by the failure of banks during that period. Just as fast
as it is possible for the banks in liquidation to acquire enough money to pay
dividonds of 10 percent to the depositors, that dividend is paid, and we permit
absolutely no condition to creep into the administration of the office that will
retain for any purpose whatevor the monoy bolonging to the depositors of closed
banks beyond a point whore 10 percent can be paid. No money belonging to closed
state banks has over been lost after the institution was suspended; no money be-
longing to closod state banks of the state in the handsof the Dopartment has over
been lost through the deposit of thot money in approximately 250 state bank do-
positorios whore it is hold waiting the ability to accumulate a fund that will en-
able the bank to pay 10 percent. Protection to the depositor is afforded to
the very best of the ability of all thoso non ong7god in the service of liquidating
closed banks, and when I say- that, lot no call particulor attention to the fact
thot beyond perhaps any other agency that has assisted in the liquidation of
closed banks, I want to include the Bar of the Stato of South Dakota.
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"Ballads of the Plains"

"Ballads of the Plains," a book of

verse by Emily Sloan, of Belle

Fourche.

Baltic is a town in central Minne-

haha County. Population, see census.

"The Minnehaha," founded in 1901, is

its newspaper.

Bancroft is a town in the northwest-

ern part of Kingsbury County. Popu-

lation, see census. "The Register," is

its newspaper.

Banks. The early settlers had no

business that was attractive to bank-

ers and consequently several years

elapsed before any banks were es-

tablished in Dakota Territory. Ap-

parently the first bank was founded

at Yankton in 1872 by Mark M. Par-

mer and Moses K. Armstrong, and

was the next year (1873) nationalized

and became the First National Bank

of Yankton, an institution still in ex-

istence. It opened for business upon

February 5th of the year of its na-

tivity. In the same year former gov-

ernor Newton Edmunds, associated

with Leighton Wynn, engaged in a

private bank in Yankton. There was

no bank in Sioux Falls until John D.

Cameron opened one there in May,

1874. The growth of the business was

slow until the coming of the Dakota

boom about 1879, when the settlement

spread over the eastern part of the

territory and every railroad town

boasted one bank or more. The law

makers were not very censorious and

there was little legislation affecting

the business. The first session (1862)

provided that limited partnerships,

not general corporations, should en-

gage in banking; but except for these

negative provisions no law affecting

banking was enacted until the Code of

1877, which placed certain penal lim-

itations upon banking; thus it was

58

Banks

made criminal to issue and 
have out-

standing at any time bank n
otes in

excess of the capital of the
 bank, or

to give the endorsement of 
a bank to

guarantee discounted notes in 
excess

of the amount of loans and 
discounts

of the institution, and for a
 bank of-

ficer to overdraw his personal 
account.

Thereafter there was no leg
islation

affecting banking until 1887, whe
n pro-

vision was made for the asse
ssment of

bank stock for the purpose 
of tax-

ation. With these simple legal re-

strictions any one was free to 
engage

in banking in Dakota Territor
y up to

the date of its admission into th
e Un-

ion. National banks were of course

under the rigid discipline of th
e na-

tional banking act of 1863, as mo
dified

and strengthened from time to 
time.

It was the common practice f
or in-

dividuals to open private banks foun
d-

ed entirely on ,the personal credit 
of

the proprietor. and to transact busi-

ness without let or hindrance from

any authority or necessity for report-

ing to any officer. In practice such

banks sometimes had essentially no

capital, and it was a common saying

that anyone with "a front, a sign and

a safe," could engage in banking, and

many did so. In those palmy days it

was not good form to inquire into

the past or the means of any new

corner and such small deposits as any

of the settlers had were readily en-

trusted to such a local banker. Many

of these banks were mere brokerage

shops. Money was scare and interest

rates exhorbitant and for a time

"scalawag banking" prospered. Nev-

ertheless there were throughout the

territory reputable bankers with

ample capital and honorable methods

and it is noteworthy that such banks

are still continuing in business. sub-

stantial and respected, while not one
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Banks

of the hundreds of "scalawags" re-

mains.
In 1891 the second session of the

South Dakota legislature enacted a

State banking law (chap. 81) and made

the Public Examiner (an officer cre-

ated in 1885 for the examination and

checking of public officers) ex-officio

superintendents of banks. The law

made it an offense to continue to ope-

rate private or corporate banks with-

out re-organizing under this banking

act. However private bankers did con-

tinue in business for several years

thereafter. About 1900 the last of the

private banks disappeared and the law

has been strengthened from time to

time until it places in the hands of

the superintendent of banks very large

power for the direction of the banking

business transacted in all banks other

than National.

In 1909 the legislature provided for

the voluntary guarantee of deposits

by banks organizing an association for

the pur.pose, but it was not put into

use. A mandatory bank guaranty act

was passed in 1915. by which a de-

posit guaranty fund was created by

assessing all State banks one-fourth

of one per cent upon their respective
average daily deposits for the pre-

ceding year. The funds so accumulat-
ed are kept in special deposits in the
banks paying them (subject to the
check of the superintendent of banks)
to pay depositors for any loss of de-
ros:ts in such State banks. The gen-
eral administration of the bank guar-
anty law is in the hands of a com-
mission consisting of three members
appointed by the governor and the
superintendent of banks, who is ex-
officio chairman. Through this law
the State does not directly guarantee
deposits but is responsible for the
proper administration of the guarantee
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Banks

fund provided by the banks. It has,

however, been extensively advertised

that the State does guarantee

bank deposits and many persons have

placed deposits in South Dakota banks

upon the belief that the State is pledg-

ed to make good any losses. This

law had its first important test in the

period of depression following 1920

and it has been shown by experience

that the fund is not sufficient ade-

quately to protect the public in times

of financial crisis. The banks of the

State have had two periods of great

depression. There are no adequate

statistics covering the period follow-

ing the crisis of 1893; but during the

liquidation following a large number

of banks were forced to suspend and

the aggregate losses, though relative-

ly small, bore with great hardship up-
on the public. After this for more

than a score of years the banks en-

joyed great prosperity, marred only

by the brief panic of 1907, when as

a matter of precaution many resorted

to limited payments for a short per-

iod. During this time of prosperity

there was a marked expansion of the

number of banks, aggregate of capital

and of deposits. The following table

gives the combined deposits of all

banks at about Sept. 1 in the years

mentioned:
1898  $ 10.104,185.43
1900   14.732.983.71
1905   34,759.699.68
1910   87,783,697.78
191:i   101.417,329.01
1919 I peak   285.017.276.66

At the peak in 1920 there were 558

state banks and 131 National. In

1925 there were active banks, state

426; national 114.

A special joint committee of the

legislature of 1925 investigated and

reported upon the banking situation

in the state. The committee found

that 147 banks whose deposits were
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Banks

guaranteed by the depositors guar-
anty fund had failed at various dates
since 1920. The hook resources of
these failed banks were $43,000,000.
About $3,000.000 had been paid to the
depositors from the ' guarantee fund.
The total deposits about $38,000,000.
The legislature confronted by these
conditions repealed the depositors
guarantee law, but provided that the
state banks shall pay the assessments
for the guaranty fund for 1925. That
the banking department shall proceed
with all diligence to realize upon the
assets of the failed banks and when
in the opinion of the depositor's ad-
visory board, (created by the act to
superce(le the depositor's guaranty
commission,) the utmost has been se-
cured from such assets, the money in
the guaranty fund shall be pro-rated
to the depositors of all closed banks,
including any closed in 1925. Certain
creditors of banks closed early in the
period of depression, feeling that they
have preference rights in the guaranty
fund have brought action to abrogate
the portion of the act which prorates
the guaranty fund to all depositors of
closed banks. Through the promotion
of Mr. R. 0. Richards the entire act
has been referred to the voters at the
election of 1926.

Seventeen National banks also clos-
ed in the period, the deposits of which
have not been made public. These
deposits were not within the state
guaranty fund at any time.
A provision passed the senate, but

failed in the house, submitting to the
people a proposal to issue state bonds
to pay the depositors in all failed
state banks.

The superintendents of banks since
the creation of the office have been:
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Barberry

T. E. Blanchard. Mitchell, 1890-92.
C. ff. Meyers, Redfield, 1893-97.
Mans Taylor, Huron, 1897-01.
H. N. Cooper, Canton, 1901-03.
G. C. Aurand. Bowdle, 1903,
E. E. Hemingway, Brookings, 1903-05.
F. L. Bramble, Watertown, 1905-07.
John L. Jones, Madison, 1907-13.
J. L. Wingfield, Mitchell, 1913-17.
John Hirning, Herreid, 1917-1925.
Frank R. Smith, Platte, 1925-.

The Depositors Guaranty Fund
Commission since creation in 1915 has

been Louis Jacobs, Lennox (resigned
1920); William Hoese, Spencer; C. H.

Lien, Summit; M. Plin Beebe, Ipswich,

who succeeded Jacobs. These were
succeeded in 1925 by D. H. Lightner,
Aberdeen; H. R. Kibbee, Mitchell; G.

H. McGarrah, Dupree. The act of
1925 converted the board to be the
Depositors' 'Advisory Commission, but
the personnel was unchanged.

Bankers Association, State. A vol-
untary organization of the bankers of
the state, for recreation and discus-
sion of matters of mutual interest. It
was organized in 1891 and holds an-
nual meetings at designated points
in the state.

Baptist Church. See Religion.

Baptist Creek is a small creek in
eastern Clay County.

Barbara is a village in northeastern
McPherson County. Greenway, 2
miles south, is its banking point and
post-office.

Barber A. N., 1858- ; Esmond;
born at Davis Junction, Illinois, May
16th; came to Kingsbury Co., Dakota,
in 1882; engaged in banking and real
estate business; held various town-
ship and county offices; member, leg-
fslature, 1911.

Barberry was quite generally plant-
ed for hedges and ornaments before
it was discovered to be the harbor of
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REASONS FOR THE REPEAL OF
THE BANK GUARANTY LAW

1. The Guaranty System is a farce and can never
pay out for the following reasons: (figures
are conservative)
The liability of the Guaranty Fund

in closed banks (June 30, 1926)
amounts to  $41,000,000

Assumed that there will be a
deficit of 50%   20,500,000

Interest on deficit at 5% (per year) 1,02i,000
Deposits in Open State
Banks $100,000,000

,L •I• to Fund from
1/4 of 1% assessment 250,000 250,000

Defiicit on interest alone (yearly) $ 775,000
Deficit on interest a_.(1 principal,

first year 21,275,000
Deficit on interest and principal,
second year 22,088,750

(and so on)
Can never pay out

2. The fore7oing tigures sllow plainly tha - the
banks cannot meet the deficit. Retaining the
Guaranty Law therefore means the 1 iaving
of an opening wedge for certain interests to
propose liquidation by taxation. If paid,
eventually it will come out of the people.
Retention of the Law is likely to mean in-
creased bonded indebtedness.

3. Guaranty of Deposits has failed in nearly every
state where tried. It is still on trial in
Nebraska, where its future is doubtful.

4. Its operation has worked a hardship to depos-
itors who eventually pay the losse
cause of the delusion that a tax upon the
strong will prevent the failures of the week.

5. Guaranty of Deposits has proved to be an un-
sound and treacherous form of mutual in-
surance in which the rate is not based upoI ILactual and local hazards. Any guaranty or
insurance plan is foolhardy where the co-
operating insured gamble upon unknown
risks as in guaranty of deposits.

6. The system has and always will place a tool
into the hands of unscrupulous and inexper-
ienced persons for reckless banking, with
subsequent abnormal increase in deposits.

7. The system penalizes the good banker by making
him pay for the follies of the "wildcatter."

8. It is not fair that the sound banks, which are
left after the abnormal depression has ceased,
shall be injured by the burden of trying to
pay for •I

 in judgment on the part of
others, or for the misfortunes attendant upon
reactions of the state hit by a series of bad
crop years. Further, with no definite cut-off,
open banks do not know what the liabilities
are.

9. What about protecting depositors in closed
National banks? They were hit by the same
depression.

10. Why not a Guaranty for Agriculture and other
lines of business which have been injured or
ruined by this same depression?

VOTE YES on Referred Law No. 1.
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PIER E EDITOR F libIRS REP
OF BANK GUA ITY LAW

1.200 mile drive in state shows necessity for v ting "YES"

The following interview was prepared by John E. Hippie, editor

of the Pierre Daily Capital Journal for the Associated Press on Oct.
19. Mr. Hippie has been resident of the territory and state for 47
years, and this interview and an editorial in his daily paper of Oct.
19 follows:

After a twelve hundred mile drive over
the state, passing through nearly half the
counties and more than a hundred towns
and witnessing financial conditions and de-
spondency of our citizens, I am convinced
there must be united effort exerted to im-
prove financial conditions in the state. I am
therefore in favor of repealing the state
hank guaranty law and shall vote yes.

It is time that the public understand
how they have been flimflammed by poli-
ticians and realize what should be done. I
favor repeal of the law in order to restore
confidence in state banks and hurry oay-
ment of outstanding guarantee certificates

, as soon and as fully as possible.

Will Establish Faith
A certain bunch of politicians are prey-

ing on the people and deluding them to be-
lieve that the existing banks can pay the
outstanding losses. If the law is repealed
many people will deposit their money in
hanks having confidence in their local bank-
er, but if riot repealed they are fearful that

, the liability of the bank for losses in other
banks will impair the standing of the going
banks.

The best thing for South Dakota is to
discard this political rot, reduce state expen-
ditures and lessen tax on the equities of
closed banks, in order that people who have
lost money may recover part or all of it. It
is necessary that we increase values and
create new sources of wealth and taxation.
If land values continue to decrease, it means
just that much less for those who have lost
money in banks. If we inspire confidence,
invite settlement and increase values, many
assets of banks will pay out.

• Can Get Oil

In addition I am firmly of the belief
that by concerted effort on the part of the
people of the state sufficient investigation
can be made that will demonstrate an oil
field in western South Dakota. There are
three good tests in progress right now. I

happen to be at the head of one well project
which was started in 1921, so it is not a
political campaign well. We are now down
nearly twenty-nine hundred feet and drill-
ing night and day. If oil is found in west-
ern South Dakota there will be a new source
of revenue for state taxation for which there
is no law on our statute books at this time.

Need New Confidence

From what I have seen and heard on
my recent trip over, the state, I am 'certain
that bank depositors who have lost their
money will insist on initiating a Jaw to se-
cure this new revenue to make good the
losses in state banks.

This is the only thing that will ever
pay the depositors back in full. We have
been working on this development plan for
six summers. We are confident of success
and have spent $170,000 cash trying to de-
velop the state. I am confident we will suc-
ceed. I am therefore in favor of repealing
the present guaranty law, doing everything
possible to restore prosperity among those

, who owe the banks and adding new revenue
to state income. The politicians who are
just looking for office and not planning to
improve, and develop the state are commit-
ting a crime against those who have lost
their money in state banks. South Dakota
needs business, not sentiment. It needs a
revival of confidence and creation of pros-
perity. We need real reduction in state ex-
penditures, abolishment of board and com-
mission goverment and a return to .adminis-
tration chiefly by authority of constitutional
state officers elected by the people.

Writing editorially in his paper, the Capital Journal,
of October 19, Mr. Hipple said:

VOTE YES
The voters of this state are confronted

with the responsibility of determining an
important problem On election day when
they vote on the repeal of the present state

l bank guaranty law. Fundamentally the

proposition is wrong, to make one man re- We must, therefore, change this public
sponsible for another man in his system of sentiment, restore confidence in banks, im-
conducting business. This applies to hank- prove our state by development and settle-
ing as well as any other class of business. ment, and at the same time help increase
But the politicians of this state, in order to the value of the assets of the closed banks.
divert attention from the system which The way to do this is to cut off a liability on
took state government from the constitu- banks that are running and the depositors
tional officers and placed it in possession of who have their money in such banks and at
boards and commissions, caused to be enact- the same time use every means possible to
ed a statute called the bank guaranty law. make the assets of the closed banks more
By this statute there was no guarantee On valuable. To do this there must be pros-
the part of the state, as a state, to insure perity among the people who owe the
these deposits in state banks. But the public banks. In our estimation there is only one
generally understood that the state did in- possible way that these depositors will gat
sure them. Many of the bankers did ad- their money in a short period of time; that
vertising that led the unitiated to suppose is to discover oil in this state. That would
that it was the commonwealth instead of give a new source of revenue that the peo-
the bankers themselves, as chartered organi- ple or the legislature could use as they saw

' zations, that was back of deposits in state fit. If oil is discovered we are certain from
banks. As a result of political manipula- what we have heard in a recent trip of near-
tion on the part of those who fostered this ly 1200 miles over the state, that the people
program in its inception, state funds were who have lost money in banks will initiate
manipulated and handled to keep banks in a law to take this revenue. No one will
,operation when they should have been arrn ie that their property should be taxed
'closecl. This system resulted in incurring to pay these losses. There is, therefore, no
greater liability to 'depositors than would way to pay the losses except,by getting a
otherwise have resulted. As a consequence new source of revenue that does not tax
there are at this time 95,000 certificates is- the people, but is simply natural produC-
sued by the state banking department under tion. There is no use fooling yourself. You

' the misleading guaranty law, to depositors might fool somebody else, but anyone who
who had in round numbers $40,000,000 on belives in the politicians who are running
deposit in state banks that have gone broke. ,for office on platforms promising the people

These banks had assets that are esti- to make the bankers pay, is foolish if they

mated at about $20,000,000, or 50 per cent think ten million capital and surplus of ex-

of 
impossible 

their losses to depositors. It is simply isting banks can ever pay twenty million

to make the banks that are now losses which actually exist at the present
operating pay this loss. The total capital of time. The quickest way to get the most

all the state banks on June 30 this year was money for the depositors in failed banks is

$8,313,400. Their surplus was $4793,- to vote "YES-, repeal the foolish law, and

390.98. That is all the money or property then set about to make property more valu-

that the going banks have. It is plain to able and people more prosperous. To do
this there must be a radical cut in state ad-be seen that the outstanding losses are more

than three times all the combined bank ministration cost so as to invite outside capi-
tal and new settlers. The condition in thiscapital and surplus of the running state
state is a serious one. Unfortunately thebanks. The politicians of the state have

been preying on these people who have lost public mind is distressed and the people

their money by claiming they were in favor really experiencing despondency that can
not be overcome until a new era arrivesof making the bankers pay the losses. Any-
which will create business activity, conone who can count eggs can readily see that

it is both a physical and legal impossibility dence in business institutions and at the
sto make these banks pay all the outstanding same time invite settlers, development and
production. Vote "YES- and let every-losses. As a consequence, people every-

where have lost faith in banks and many body work to return as much money
as possible as soon as possible to those who
lost their deposit in failed banks, and then
keep away from the schemes of politicians
who exploit the state for their own political

i advancement.

people are keeping money in their homes,
in safety deposit boxes, buying ,money or-
ders and even buying automobiles and
things they do not need instead of deposit-
ing, their money in the banks.

•
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E "YES
ON REFERRED LAW
TO REPEAL BANK
GUARANTY STATUTE

It

The law is inoperative now. Banks that
fail now are reorganized under 1925 law, so the
Guaranty Law helps no depositor. It only casts 5-ci

a cloud on South Dakota financial affairs.

Vote Yes, and state banks will have a better
standing. It will save banks that have not failed,
give them credit with eastern capital and furnish
money to state borrowers.

When the balance of our banks are Put on
their own standing people in the community,
knowing the bankers, will return deposits but —
will not do so as long ,as all the capital and sur-
plus is liable for debts of someone else. Vote
Yes.

It will increase bank deposits.

It will hasten revival of credit and hence
hasten dividends on outstanding certificates,

Cut off more failures and limit payment to
those who hold certificates now.

It will help business. Help values. Conse-
quently will help the banks and help you.

Remember, when you strengthen the banks
you help your own credit.

Start boosting the living banks, and save
the, money you now have. It will help boost as-
sets of the closed banks and get you more of
what you may have lost in shorter time.

 1 II-. :------------1174;11N1

WHAT EVERY SOUTH DAKOTA VOTER SHOULD KNOW
After 10 years dismal experience with Guaranty of Deposits, the 1925 South Dakota Legislature repealed

the law. Upon petition of a small percent of the voters, the repealing act was referred to popular vote in the corn-
ing November election.

Voters will find this..in the ballot entitled -Referred Laws • No. 1.- If you desire to sustain the action of the
Legislature, mark the -Yes- square. This must be watched carefully, as a -No- vote means retaining a law
which is now a farce and which may mean more misery.

Re•id the iollowing carefully- as it tells why the Guaranty of Deposits law should be repealed by a YES vote:

GUARANTY FUND IS HOPELESS MAY FORCE STATE BANKS
TO NATIONALIZE

The liability or the Guaranty Fund
(.1 u 'a, 1926) Ills I ()

Thc deficit will be at least

II closed banks

Interest on deficit Ni (}el' yCar

I)'iIsils Ill (11)011 Sint(' lialiks   1,000,000

1u'Iillk' I IN alrrom bank ass,,,,nwips  250,000 , 250,000

Deficit 1)11 110 n (

*11,000,00)
20,500,000
1,025,00()

LOSING $2,000 A DAY ON INTEREST

The Guaranty Fund is actually
2()00 a day (Ill interest alone.

775,000

running behind over

The total yeari.v *Income to the Guaranty Fund from
hank as,scssments is less thaii one-fourth of the interest on
what is owed.

i;Hr ery tlic law remains on the statute books
Smith Dakcla I.111.(19' Yeal'6 further behind in ally effort to
clean up Inc ohligayons of the Guaranty Fund, w. \vhat

hanks owe to depos I m's.

Thy (;naranty Vedid can I) ever
assessments.

It is money al1:-.olutely thrown away to

mollsIni he Ii iii.

on; !).,111 It ii'

continue assess--

NOT FAIR "r0 SOUND BANKS

It is lust rail: I" deP'shors in sound banks that the banks
w hich arc lull- l'av(' to pay for the follies of the past.

s()1111(1 l'().!,1i l\l.kk,s1}11(;enedla (c.( P1):aolieteT.atiii)itlieriensatie7eatt.ltboouf continuedt
350 state

1`('''"""1 II the Guaranty law means taxing
Ite-A. hanks :c1 . :1\ c-t scn. ()t. 'wally $60,000 each. They can't

1. hn'y I u, 1 11(111 (,\.(minally work a hard-
NIc\00- lannlY Ill';̀ " II I ;Ikot.a.

Therefore, .110 IllattCr What otir banks may have la
operating as state concerns, they wili be forced to leave. he
state system and become national banks. A little figuring
with a pencil will quickly show what this would do to the
Guaranty Fund and the state banking system. Alany sound
banks are already considering this move. '

WHAT IT WILL COST YOU
State banks cannot pay oil the Guaranty Fund deficit.

Where then is the money coming from? • It ‘vill have to conic
from the public. If the law is not repealed the banks •must
make higher charges for the money which you borrow and
pay lower interest for your deposits if they are safely to
operate under such conditions. In such 'event every person
who does business with a bank must pay the price.

But, get this, those who are responsible for the agitation
to retain the Guaranty of Deposits law- know that the
ant' Fund can never pay out from bank assessments. Their
idea is. to 1,:eep, the law .op lb, '.)ooks \Alien ((111 1'
really learned that there is no hope from assessments,. then
they \Yin propose raising the big deficit by taxati(.,:l.

These promoters apparently at one time thought I he
banks would bite' on their bait. for in a letter io banks
propos,‘d ii sysiem Iaxal ion I() pay or (1,;1Hhi:- 11
1)0111,:. - • 1 ,.) iax. Low!
e•.en.1h;nv 111.11
l'hink that over carernhy .

NO,REPUDIATION INVOLVED
The only responsibility assumed l)y the State in enacting

tIi is Guaranty of Deposits law was l o provide an insurance
fund out of which depositors in closed banks were to be paid.
It' the state could have foreseen what actually would happen,
the Legislature would never had the folly of passing' such a
law

l'he Stale prohibits murder and many other crimes, yet
no one holds the state morally responsible when such crimes
are committed.

Retaining of the Guaranty Law will not atone nor pay
up for past wrongs. It will merely make 11 possible for still
more troubles to be heaped upon -the public. Do not he coil-
riis.;ed. Repudiation and moral oldigatism are not at stake in
this vote.

Somebody had to bring this message before the people of South Dakota. The public has a right to the facts

.

in this case. The Educational Committee of the South Dakota Bankers Association is telling you the truth in
behalf of better banking in this state. A vote Yes on Referred Law No. 1 is for sustaining the action of the Legis-
lature in repealing -out and inadequate Guaranty Law and its hopelessly lost Guaranty Fund. A vbtethe

interestsw°rn
,\Ft s

iisfor'your best s he

Vote Yeseftwin Referred Law Nos I
(Mark Your Ballot With Pencil)

•••••"'"'"'"'""

ote Yes

171
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NOW FTElf TRUTH IS OUT
Read the Following with Care

Now since the public generally knows who has sponsored from the very start the fight against the banks in this state, the campaign against

the repeal of the Guaranty of Deposits law is rapidly losing the support of thoughtful and responsible citizens.

Not desiring to do anyone an unnecessary injury we have purposely refrained from dragging personalities or politics into our program of

education. Our aim has been to bring the facts relative to the Guaranty law fairly and squarely to the voters purely upon the merits involved

in the case. All of our cards have been laid upon the table.

However, in order to clarify the situation by way of review, some pertinent questions are now in order. Let us proceed to ask them.

WHO made to the banks last year a proposition to tax all the people to pay off those who lost in closed banks? Answer: R. 0. Richards.

Did the banks fall for his scheme? NO.

WHO was it that got the Guaranty Law referred to the people by a five percent petition after the Legislature had by careful study decided

the best thing for the welfare of the public was to repeal the Law? 4Answer: Dick Richards.

WHO caused that unworthy letter to be circulated among certain church people in the state in an attempt to stir up opposition to the Guar-

anty Law repeal on the basis of religious prejudice? Answer: Dick Richards. (Out of fairness to the people of that church we

must add that they are indignant at Richards' insulting crudeness,—and also that so far as we know the persons mentioned in his

letter had no part in it.)

WHAT WILL RICHARDS DO NEXT? What last minute coup will he attempt? We do not know,—but we suggest that those persons

who have been misled by his anti-bank propaganda thus far should study the situation and the motives carefully in order not to go

wrong on election day. He has imposed his eccentricities and brain storms upon the people of the state for too many years now.

WITH SMOOTH GENERALITIES, Mr. Richards, and those associated with him, have informed you that the banks which are left can

easily pay off the liability of the Guaranty Fund within a reasonably short time. Let us restate the facts: The $41,000,000 liability of the

Guaranty Fund is five times the capital stock of all our open state banks. It is equal to nearly half the entire deposits in all open state banks. The

interest alone each year is more than three times the income to the Fund from bank assessments. The Fund can never pay out. Even without

figuring interest it will run along for three generations. The Guaranty Law is not a guaranty. It is a deceit and was a political measure passed

originally purely for political purposes.

How Abouii Nebraska?
"Aha! Here's where we have you cornered," say those who want o Guaranty Law retained. "Let's keep our law, and then in the next

Legislature have it remodeled after the Nebraska plan where depositors in closed banks are promptly paid in full."
WAIT A MINUTE! How about the Nebraska plan anyway? HERE AT THE FACTS!

1. It has cost the people of that state about $14,000,000.00 in

indirect taxes.
2. Their Guaranty Fund has an estimated deficit of

$5,000,000.00 according to the Nebraska Banking Depart-

ment, in spite of regular and special assessment against

banks.

3. Thirty-seven insolvent banks in Nebraska are being operat-

ed as open banks by their Dept tment of Banking because

there are no funds to meet the losses sustained by these de-

funct institutions. It is not true, as you have been told, that

the depositors of 155 banks have been paid in full.

4. And further, Kirk Griggs, who is head of their State Bank-
ing Department, says that "the depositors and not the banks
should pay the remaining losses through state taxation."

5. Many banks there have he.d'-to pay into the Guaranty Fund
more than the amount of their entire capital stock, thereby
draining them of money needed to remove doubtful paper
and losses from their own banks.

If you need definite proof that all is not lovely in Nebraska, read carefully the following affidavits, one signed by a depositor and the other

by the cashier of an open bank:

AFFIDAVIT BY A DEPOSITOR

STATE OF NEBRASKA, Copy

COUNTY OF BROWN ss.

W. H. Williams being first duly sworn does depose and on oath say: that he is a resident of

Ainsworth, Nebraska, and that on May 11th, 1925, he deposited $1000.00 in the Rock County

State Bank of Newport, Nebraska, and received therefore that bank's certificate ef deposit pay-

able in six months with 5 rc interest; that before this certificate fell due the said Rock County

State Bank was taken over by the Guarantee Fund Commission and was being operated by said

Commission as an open bank; that when the certificate fell due in November, 1925, he sent it

through the regular channels of clearance for payment; that it was duly presented for payment

and payment was refused and the certificate protested for non-payment; that when he received

the protested certificate he called the Rock County State Bank by telephone and asked why this

certificate had not been paid; that he was informed that they could not pay it at that time and re-

quested him to renew it if they paid the interest due on it; that he did renew it for another six

months and received a new certificate and the interest; that when the new certificate fell due in

May, 1926, he asked for payment of at least half of it but they would not pay any of it and asked

for another renewal of it upon the payment of the interest; that he did renew it again only for

the reason that he could not get his money and that he received a new certificate for

$1000.00, and the interest due him was paid; that he still is holding this certificate which will be

due in November, 1926. \
(Signed) W. H. WILLIAMS

Subscribed and sworn to before me this 28th day of September, 1926.
BEN H. BURRETT,

(Seal) Notary Public in andfor said County of Brown and State of Nebraska.

AFFIDAVIT BY A BANK CASHIER

STATE OF NEBRASKA, Copy.
COUNTY OF CLAY ss.

J. J. Mohlman being first duly sworn on oath, deposes and says that he is Cashier of the
State Bank of Glenvil, of Glenvil, County of Clay, State of Nebraska.

That in the course of his business, checks drawn on the Blue Valley State Bank, of Spring-
rach, known by him to be in the hands 'of the Nebraska Guaranty Fund Commission, were pre-
sented to him for clearance. In order to protect himself, he asked Mr. Swanson, the Manager
in Charge, of the Blue Valley State Bank, whether or not withdrawals would be permitted. De-
ponent further says he was informed by the Manager in Charge Swanson that checks for small
amounts in the ordinary course of business would be paid, but no checks transferring money to
other institutions would be honored.

It is personally known to me that parties having funds in said bank were refused privilege
of withdrawing, even though iRe use of it was for their immediate necessities and they then
made arrangements at this bank to secure money.

J. J. MOHLMAN
Subscribed and sworn to before me this 11th day of October, 1926.

(Signed) AUGUST HEYE,
(Seal) Notary Public.

LET US REPEAT:---In bringing you the facts relative to the Guaranty Fund, the Educational Committee of the South Dakota Bankers

Association has told you the whole truth as we find it. We represent the minds of the most consstructive bankers in the state and those who

most desire that the interests of their patrons be protected. Some facts which we have presented have not been pleasant to relate, but we have

played fair by concealing nothing.
The future is secure only in so far as our patrons can maintain confidence in the financial

institutions of the state. This means we must have better banking conditions.

THEREFORE WE REAFFIRM that the best interests of the state call for the repeal of the

Guaranty Law as the first step toward a return to better banking and more normal conditions.

The Legislature of 195 passed this law in the face of the opposition of conservative peo-

ple and bankers. The law was a rank failure.

The Republican and the Democratic parties recognized this and in their platforms con-

demned the law and recommended its repeal.
The State Legislature of 1925 repealed the law after a complete survey and study of the

entire situation.
It is essential that this law which has been directly responsible for many of our troubles be

taken off the Statute Books by sustaining the action of the Legislature.

Vote "Yes" - - Vote "Yes" - - Vote "Yes"
ON REFERRED LAW NUMBER 1
4
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V. SOUTH DAKOTA

South Dakota was the fourth state to adopt a compulsory guaranty
plan. It was put in operation here in 1916. It provided for an annual
assessment of 1/4 of 1 per cent of average daily deposits until the fund
should reach 11/2 per cent of the aggregate of state bank deposits, when
collections were stopped, to be resumed if the fund should fall below 1 per
cent. New banks were required to pay into the fund an amount equivalent
to 4 per cent of capital stock when opening for business, constituting a
credit against subsequent adjustment on the basis of daily deposits. No
special assessments were provided for and the total collections in any one
year could not exceed 1/4 of 1 per cent of average daily deposits.

The banking code setting up this guaranty plan gave the Bank Ex-
aminer full discretion in respect to the issuance of new charters, specifically
authorizing him to consult with the Guaranty Fund Commission and to
withhold certificates to proposed institutions to commence business if he
had reason to believe they were organized for any other purpose than the
conduct of a legitimate banking business, or if he considered that no
additional banking facilities were warranted in the location chosen.

When the plan went into effect there were in South Dakota 486 state
banks, as of June 1916, with deposits of $70,500,000, and 124 national
banks with deposits of $52,700,000. The state banks thus numbered 79.6
per cent of the total of 610 units, and held 57 per cent of the aggregate
deposits. By June 1920, the number of state banks increased to 558 with
deposits of $173,500,000, and national banks to 136 with deposits of $90,-
300,000. Thus state banks increased in point of numbers by about 15 per
cent and in deposits by 146 per cent, while national banks increased by
less than 10 per cent in numbers, and by 71 per cent in deposits.

The state banks now constituted 80.4 of the total and held almost 66
per cent of the aggregate deposits. The number of persons per bank in
1916 was only 1110, and by 1920 it fell to 920 as a result of a recession in
population and the increase in banks. Thus a very high degree of over-
banking existed in this state when the guaranty plan went into effect, and
grew worse under it.

Bank Failures Under the Guaranty Plan
During the first five and a half years of the plan, that is through June

1921, there were only 3 state bank failures with aggregate total liabilities
of $330,000. In 1922 there were 5 suspensions, and in 1923, 14 more. The
fund had been sufficient to meet its obligations up to this point, although
its reserve had dropped to $94,000.

In the year ending June 30, 1924, 117 state banks failed. Their total
liabilities were $44,000,000. Thirty-one more closed in 1925, 49 in 1926
and 35 in 1927. This was a total of 232, or almost 42 per cent of the state
banks in operation at the outset of this four year period; in the same period
44 national banks, or 331/2 per cent, failed in this state. This avalanche of
failures was attributed principally to the violent collapse of agricultural
prices that occurred, although certain banking practices came in for
criticism.

As a result of the situation thus created the superintendent of banks
proposed in 1924 that the bank guaranty law be amended to provide that
no interest be paid on guaranty fund certificates. Without such action,
he said, the law would become a dead letter since the interest alone would
consume the proceeds of the annual assessment.

Financial Breakdown of the Plan
The financial history of the plan from this point deals with the after-

math of its complete bankruptcy. The depositors of only sixteen of the
--banks that failed during its operation received payment in full on their
claims. These payments depleted the fund. This was in March 1923. TheDigitized for FRASER 
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1925 legislature passed a repeal of the guaranty law effective in January
1926, but a popular referendum rejected the repeal act. The situation then
was, as of June 1926, that there were 194 insolvent state banks whose
depositors held claims against the fund amounting to $43,400,000. Against
this sum the fund had the assets of the failed banks, listed at $49,000,000,
but with a liquidating value estimated at less than half this sum; it also
had the income from the annual assessments on solvent banks.

The basis of these assessments was rapidly shrinking. At the peak, in
1920, there were 558 state banks with deposits of $173,500,000. The assess-
ment yield was about $400,000. By June 1926 the number of state banks
had fallen to 358, a loss of 200 units, and deposits had shrunken to $92,700,-
000, or by $80,800,000. At this point the assessment was yielding about
$230,000 a year, which was less than enough to pay the interest on the
certificates of indebtedness in the hands of depositors. The number of
going state banks and the volume of their deposits continued to decrease,
falling to 311 institutions with $71,300,000 deposits by June 1927.

In that year when the legislature met it was stated that all told 297
state banks had failed under the operation of the guaranty law, that 244
of these had remained closed, that $54,000,000 of certificates had been
issued to depositors and that the ultimate realizations from liquidation
of the assets of the failed banks could not reduce this obligation by more
than 50 per cent so that the apparent deficit at that point was upwards
of $27,000,000. Furthermore the annual increase of the deficit from in-
terest accruing, above the receipts available from guaranty assessments,
was at the rate of $2,500,000. In addition more banks were failing, 35 going
under in 1927 with total liabilities of almost $7,000,000.

A Political Issue

Despite the manifest hopelessness of the plan under these conditions,
it had been made a popular political issue. The new governor was elected
in 1926 on a platform declaring for the retention of the law. Political
expediency and obligations over-rode practical considerations, and forth-
right abandonment of even so clearly demonstrated a failure of the attempt
to add strength to the state's banking structure was impossible. However,
some change was imperative, and in 1927 the law was amended so as to
provide that the depositors of banks that failed after July 1 that year
should be entitled only to protection from a guaranty fund to be estab-
lished by each state bank individually, but not to any benefits from the
original general fund.

This new legislation in effect increased the double liability of bank
stockholders to treble liability. It retained the guaranty assessment,
each state bank being required to pay in annually % of 1 per cent of its
average daily deposits before any distribution to stockholders could be
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made. It provided that these payments, held to the credit of each bank

respectively in the custody of the state treasurer, should be invested under

the direction of each paying bank for its account. When additions and

interest made these sums equal to the par value of the paying bank's

capital stock, no more payments by it were required and the further earn-

ings on its own accumulated fund were to be paid to it. The capital sum

remained the property of the bank; in case of failure it was to be applied

toward the obligations of the bank.

Abandonment of the Insurance Principle

This plan, obviously, was not based on the insurance principle in any
sense, since it was not a device to distribute the risks of the individual

over the group. It therefore constituted in fact the abandonment of the

guaranty of deposits plan in South Dakota. Some real virtues in the

revised law lay in the closer supervision over banking which it provided

and the increased power to exclude undesirable institutions and persons

from banking activities which it gave to the banking authorities.

As to the original guaranty fund, the report of the Superintendent of
Banks for 1930 showed the deficit on June 30 that year at $36,769,000.

In 1931 the Supreme Court of South Dakota, in a case involving the
determination of the status of the fund, reached the following conclusion:

"The inescapable facts in this case render necessary the conclusion that
the guaranty fund scheme proved in actual operation, under the conditions
which it was required to meet, and for whatever reasons, entirely unable
to accomplish what was hoped for it. Whatever assets remain in the in-
solvent banks wherein their deposits were made properly applicable to that
purpose will, of course, be received by the petitioners, but we can see no
reasonable expectation of their receiving anything from the guaranty fund
beyond what is now therein. The facts are harsh, but undoubtedly the
quicker they are faced and realized by all concerned, and false and specious
hopes abandoned, the better the situation will be. The guaranty fund
experiment in this, as in other states where it was attempted, has failed
completely."

==.
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T147 COLLAPJF OF Ba3C-DE1)0.71T Glik- . 111 IN ITS
?0:7'101, IN OTiiH 3T,.TE3

(From Qutxterly Journal of Economics, joy. 19413, fp. 127-28)

SOUTH DAKOTL 

The South Dakota system went into eaect iorly eLht years a,,;o,
and up to June .1+, 1921, there hud eeen only three failures. ..(1/
were five more, however, in the year erlAe June 30, 1922, 2/ and a
little more th:a.1 r 1 ,ter the tot:A_ 1L:. reached twenty-two.

On April 3, 1923, the 561 South D4koto state tA.11k5 and trust
comi)anies had $162,000,000 of deposits, over $95,000,0.)O of which
as in time certificates or savings accounts. The G'..Aranty Fund was

$377,000. One hundred and thirty national nki had $79,000,000 of
deposits. On June 30 there was one more m,tional bz.nk, the state brinks
%/ere fewer by five, and the Guarnty Fund had 7.:11en to $94,000. So
far depositors had been paid withia thirty dLy3 after their banks
failed; but some banks have been clo3ed since, and depositors suit
wait until the next annual assessment of one fourth of 1 per cent
is available.
M. Plin Beebe,
who has kindly
he wrote, infor
Commission was

There is no provision for emergency assessments. Mr.
the member of the Depositors Guaranty Commission
furnished many of the facts here cited, was not, when
med as to the liabilities of the Fund, iaut thou‘ht the
nabout at the end of cleaniik; up the flameducka."

Two national banks failed in the four years ended October 31,
1922. They had 1iabi1itie5„ exclusive of capital stock, of $1,366,000.:1/
One hundred and thirty-three ntionl banks httd, on September 15, 194,
$73,000,000 of deposits. Ei

W Report of the Comptroller of the Cu,n-ency, 1921, i, 191.
Report of Comptroller of the Currency; 192 o I). 943.

8/ Letter from M. Plin Beebe, member of Depositor. Guarb,nty Fund
Commisbion.

Letter fro :n !!,r. Beebe.
2,j,' Reports of the Comptroller of the Currency, 1914, vol. J., 1,,115;

1920, vol. i, p. 186; 1921, p. 102; 1922, p. 78.
Report of the Com,troller of the Currency, 1922, p. 378.
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Excerpt from "The Failure of the Guaranty Law in South Dakota,"E. S. Sparks,
Dean, College of Agriculture and Science, University of South Dakota, American
Bankers Association Journal, February, 1927.

One of the biggest indictments of the guaranty law in South Dakota is that
it stimulated reckless and irresponsible banking and created an attitude of false
security for bank deposits. State banks were allowed to advertise on their
windows and in the newspapers that their deposits were guaranteed by the state.
Hence the impression grew that state bank deposits were entirely protected and that,
if the banks failed, the state would make up the loss. No wide efforts were made
on the part of the state banking department to correct this situation and to show
that deposits were protected only up to the extent of the guaranty fund, which would
prove insufficient in case of numerous bank failures.

Again, the act became operative during a period of rising prices and great
business optimism. Entirely too many banks had been organized and credit became
easy and highly speculative. Banks were not properly examined and regulated as to
reserves and legitimate loans. Under conditions like these, the guaranty law
undoubtedly stimulated recklessness in banking. Many citizens of the state now
hold that, since people were allowed generally to believe that their deposits
were safely protected, the state is morally obligated to make up the loss
through taxation, although there is no such obligation in the act itself.

As was pointed out above, the strong banks have felt that the principle is
wrong, since it allows weak banks a competitive advantage which their business
does not justify and burdens unjustly conservative banking without eliminating
the weakness of unsound banking.

From the above facts it seems safe to assume that under the recent banking
conditions in South Dakota, the guaranty law promoted rather than retarded unsafe
and unsound banking. It was especially pernicious in that it failed to focus
attention on the individual strength of the local bank itself. It hindered the
belief, so fundamental to sound banking, that a banking institution and its
liabilities are no more soundPefithe business practices of its directing
bankers. p. 604 •tetd.,,}
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The New Law for Guaranteed
ouble Liability in South Dakota

By E. S. SPARKS
Dean of the College of Arts and Sciences, University of South Dakota

Guaranty of Bank Deposits Discarded Because It Promoted
Reckless Banking. Idea of a Guaranty Fund, Built Up by Bank
to Protect Its Own Depositors, Is Retained. Treble Liability Is
Practically Imposed. Banking Commission Given More Power.

T
HE legislators of South Dakota in
the recent legislative session were
confronted with an interesting but
difficult banking situation. Two

hundred and ninety-seven banks had failed
under the operation of the guaranty law;
244 banks had remained closed, and only
325 state banks were operating. The total
amount of certificates of indebtedness issued
to depositors of failed banks, because of a
deficit in the guaranty fund, was over $54,-
000,000. In 1925, the legislature had re-
pealed the guaranty law, but it was referred
to the people in the fall election of 1926 and
the legislative repeal was repudiated. The
political situation demanded that something
be done to protect bank depositors, and
there was a practical demand for construc-
tive bank legislation. Repeal or amendment
of the guaranty law was inevitable.
(Two ideas soon came to be uppermost in
the minds of the legislative leaders. First,
it was felt that there should be a more prac-
tical protection for bank depositors than the
guaranty law had furnished, and secondly,
there was a general conviction that the State
Banking Commission should have more
power over the chartering and supervision
of banks.

New Guaranty Fund
A s to the protection of depositors, in case

of bank failure, the new law simply pro-
vides a fund for each bank which will, when
paid up, guarantee double liability. The old
law of double liability is still retained, so
that now the banks have practically treble
liability. A compromise between those, who
believed the guaranty idea wrong, and those,
who wished to retain the guaranty fund,
resulted in the modification of the law so as
to protect bank creditors to the amount of
the capitalization of the bank.
In order to raise this guaranty fund, the

assessment basis of the old law was retained.

Each state bank must pay yearly one-fourth

of 1 per cent of its average daily deposits,

until the sums realized from such assess-

ments. together with the accruals and earn-

ing thereof, amount to a sum equal to the

par value of the capital stock of the bank.

The annual assessment must be paid by

each bank before the payment of any divi-

dend or any distribution of profits to the

stockholders can be made, and the fund which

accumulates from the assessments is to re-

main at all times the property 0 the stock-

f Ot*

11./VM•dia,11,1

•
17, %

Triple Liability
A GUARANTY fund,

built up by the bank
for the protection of its mein
depositors, is the latest
modification of the guaranty
idea to be enacted into law.
South Dakota has adopted
this plan, abandoning the
practice of assessing all
banks to pay the losses of
recklessly run institutions.
With the double liability of
stockholders continued, the
existence of this guaranty
fund gives protection to the
depositors through a sort of
triple liability.

••••••
•

holders of the respective bank, subject to
the uses provided in the act.

All assessments are to be paid to the
treasurer of the Guaranty Fund Commission,
who deposits the same with the state treas-
urer. The funds are under the control and
direction of the Guaranty Fund Commission.
The state treasurer must deposit the funds
like other funds in dormant accounts or in-
vest them in securities selected by the bank
with the approval of the Guaranty Fund

Commission. The earnings from such in-
vestment are to be added to the fund until

it equals the capital stock of the respective

bank, and then the fund is always to be re-

tained to secure and indemnify the creditors

of the bank against loss.
In case of bank insolvency or liquidation

the guaranty fund of such bank is to be

used, if necessary, to help pay the obliga-

tions to the creditors of the bank and if

there is any left after all obligations have

been met, it is to be paid by the Guaranty

Fund Commission to the stockholders. This
fund is exempt from levy under executions
or attachment and from garnishment, and is
exempt from taxation.
Under the old guaranty law, the better

bankers felt they were simply contributing •
to reckless banking and that no enduring
benefits could come from such a scheme. On
the other hand, under the new law the fund
always remains the property of the bank,
and, after it is paid up, increases the earn-
ings of the bank.

Powers of State Banking
Commission Increased

A s to the powers of the State Banking
Commission, it was believed by many

that the major weakness of the banking sys-
tem lay in the lack of legal power and
supervisory control of the Commission.
Heretofore, the Commission did not have
the proper legal authority to pass on the
qualifications of banking officials, to deny
bank charters, and to discipline poor bank-
ing practice. In the new law, practically

absolute powers in these particulars arc
given the Commission.
The Depositors' Guaranty Fund Commis-

sion was retained as constituted in the old

act and its powers were enlarged as fol-

lows: (1) To pass upon every application

to engage in the banking business in South
Dakota and its action to be final; (2) To
have full power to pass on the qualifica-
tions and fitness of all officers appointed by
the board of directors of any bank; (3) To

have unlimited power to examine and in-

quire into the general condition and opera-
tion of any bank from time to time, and to
liquidate banks or remove officers as it
deems necessary, and (4) to have full
power and control over the separate guar-
anty funds of the several banks.

Strengthening Banking Law

THUS, we find that the net results of the
recent banking legislation in South

Dakota will be to convert the past law guar-
anteeing total bank deposits into one guar-
anteeing deposits only to the extent of
double liability of the stockholders, and to
give the State Banking Commission almost
absolute power of control over the banking
system.
The opinion is prevalent among the better

(Continued on page 848)
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A HISTORY OF THE DEPOSITORS GUARANTY LAW

IN THE STATE OF SOUTH DAKOTA

• By
Eric Wickstrom

A Thesis Submitted in Partial Fulfillment of
the Requirements for the Degree of

Bachelor of Science

Department of History in the Black Hills Teachers College
Spearfish, South Dakota - May, 1948

INTRODUCTORY NOTE

This is an account of one of the interesting though almost forgotten pages
of South Dakota's history. South Dakota has always tried to pass laws that would
be to the best advantage of its people. The demand for bank guaranty that wept
this section of our nation in the early turn of the twentieth century saw our
state take action toward the new trend in banking procedures. So, this is an
account of the issues involved while the state saw this act upon its statute
books.

To Dr. F. C. Guenther, head of the History Department at Black Hills Teachers
College, Spearfish, South Dakota, and to Norman Thomas, professor in Social
Science of the same school, the writer is indeed grateful for the inspirations
and help given in the preparation and writing of this thesis.
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CHAPTER I
BANK GUARANTY GETS STARTED IN SOUTH DAKOTA

INTRODUCTION

The Bank Guaranty Law was one of those ventures IL business which South
Dakota took upon itself in 1915. 1/ At about the same time, the state ventured

into State Hail insurance, Rural Credits, State Cement Plant, and some other
enterprises which, though well intended, just didn't work out because of condi-
tions, or in some cases, just plain "rotten politics".

BANK GUARANTY DEFINED

The student of today will naturally ask what this Guaranty Law was. The
term, along with the law, was practically dropped. In short, the law provided
that one-fourth of one per cent of a state bank's yearly average deposits should
be deposited with the State Superintendent of Banks in what was to be known as
the Guaranty Fund. The money from this fund should be used to pay depositors
of state banks in South Dakota that were forced to close or li4uidate. The state
itself meant to assume no responsibility of the depositor's fund.

THE OKLAHOMA SYSTEM OF BANK GUARANTY

It might be well to briefly examine the Oklahoma system of bank guaranty as
our initial start in bank insurance was made as a result of the study of the ex-
periences under the Oklahoma system. Oklahoma was a new state in the Union with
but very little past supervision of its banks. Almost statewide crop failures
for three successive years had put the economic situation in a perilous condition.
So the Oklahoma legislature of 1907 felt something must be done to stabilize the
banking situation. As a result of this situation, that legislature passed the
guaranty law for the banks.

This law provided that the depositors of failed state banks should be paid
immediately upon the failure of the bank from a fund that had been made through
a system of assessment upon the member banks, and it provided for supervision
by the State banking department. 2/

The average cost of the maintenance of the depositors guaranty fund was
approximately four-fifths of one per cent of the average yearly deposits of each
individual bank per annum. _V

This act immediately caused many wild-cat banks to liquidate as their bank
records could not stand the examination of a state bank examiner.

In the hurry to put the depositor's guaranty fund into operation, a number
of insolvent banks were permitted to come in under the law. This caused grief
and loss to the guaranty fund, making it seem at times as if the law could not
continue to operate. The guaranty fund was never fully reimbursed for these
losses, but the increase in new state banks and the faith that depositors had
in this law caused a big increase in the deposits, thus greatly increasing the
assessments that could be made to expand the guaranty fund.

if Session Laws of South Lakota 1915, (Pierre: Hipple Printing Cc., 1915),
Chapter 102, pp. 153-163.
2/ George H. Shibley, History of Guaranty of Bank Deposits in the State of Oklahoma
1904-1908, (Washin tcn: Government Printing Office, 1914), p. 10.
3/ Ibid., p. 10.
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From the reports cf the operation and results of this bank law, neighboring
states began watching and feeling that it had good features that could be incor-
porated into sound banking procedures.

LEGISLATIVE ACTION OF 1909

In 1909 legislature seems to have found a need for new banking laws for the
state of South Dakota, as a great number of laws were passed relative to banking. X/
Our state had been watching the laws of Oklahoma relative to guaranty of bank
deposits, so our legislature passed a deposit insurance law. Although it was
considerably modified, it was similar to that which had been enacted in Oklahoma.
The legislature made it a voluntary proposition on the part of the bank, as to
whether the bank wished tc join or not. 1E/ The banks were to be subject to a tax
of one per cent on their capital stock and one mill on each dollar of their total
deposits to create the fund. Fifty banks were reiuired tc form such an assccia-
tion. However, it was thought tc be inadeivate in that it permitted banks of
very limited capitalization and minimum responsibility to the protection of other
banks. Fifty banks might thus organize with a capital of $5,000 and deposits of
$50,000 each, the tax on each therefore being $100, making the entire guaranty
fund of the fifty banks but $5,000 with which to prctect two and one-half million
dollars in deposits for a whole year. Should any bank fail, the entire fund would
pay but one-tenth of the amount of its deposits.* Until 1909 several banks had
been liiuilated by the department of banking, but none had failed. Thus, most of
the banks were opposed to the law, and it was never put intc operation.

CHATTER II
GROWTH TOWARD BANK GUARANTY ACT OF 1915 

SITUATION FROM 1909 to 1915

From 1909 to 1915 very little was done by the legislature in the way of
banking laws. The banking laws as passed by the 1909 legislature seemed to meet
adequately the needs of the practices for a short time; however, before long, new
regulations were needed. Although this was not a period of generous or boom prcs-
perity in the state or nation, yet there was a general flow of money among the
people. The people of South Dakota had heard of the legislation for depositors
insurance that by this time had taken place in the states of Nebraska, Texas,
Kansas and Mississippi. They knew well that this state had made an attempt toward
he same type of legislation in 1909, but that nothing had developed. The people
seemed to have been reluctant to deposit their money in the banks, as the bank
checking deposits did not show any big increase. The 1909 checking deposits were
$22,458,189, while those of 1914 showed only $22,938,516.7/ Thus, we see that it
was a very small increase.

There had been only one state bank failure this period. #7 The Meade
County Bank of Sturgis, South Dakota, had suspended payment on December 26, 1911,
and its affairs were taken charge of by the Department of Banking and Finance.

The bankers soon realized that the guaranty law as passed by the 1909 legis-
lature was inade auate. So a movement began for a revised law that would be more
effective and practical. Men wishing to gain public favor used the idea to further
their cause. Also along with the other social business ventures of the state at
about the same time this idea of bank insurance gained impetus.

t/ Session Laws of South Dakota 1909, (Pierre: Hipple Printing Co., 1909), p. 327ff.

111 Editorial from the Deadwood (South Dakota) Daily Pioneer Times, February 12, 1909.

i Article in the Deadwood (South Dakota) Daily Pioneer Times, January 28, 1909.
V.W. Abeel, Twenty-Seventh Biennial Report of the Superintendent of Banks 1946,
(n.p., 1946) p. 15-16.

a7 F.R.Smith, Nineteenth Biennial Report of the Superintendent of Banks 1930, (Pierre:
Hipple Pkinting Co., 1930), p. 37.Digitized for FRASER 
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Banks with small deposits were especially in favor of a state-wide insurance
to protect their businesses, while the larger banks felt they would be forced to
carry too much of the burden of supporting the more inactive and smaller banks.
They felt that to assume an insurance of the deposits of the smaller banks was
somewhat of a risk to them.

THE BANKERS ASSOCIATION

When the South Dakota Bankers Association met in Aberdeen in 1914, the
majority of bankers felt a definite need for revision of the guaranty law. 0/
They had seen the swing of public opinion toward national banks within the state.
In order to make state banks attractive toward the public's deposits, they felt it
necessary that some definite form of insurance should be instigated that would re-
place the law of 1909 which had never been put into effective operation.

Accordingly the association drew up a bank guaranty plan which was to go to
the people and then presented to the legislature as an initiative attempt. This
plan attempted to wipe out many of the non-workable features of the present guaranty
law, and it eliminated many features that had already proven unsatisfactory in the
Oklahoma bank laws. This plan was submitted to various citizens in South Dakota,
and before long an ample number of signers was secured for the petition and it was
filed with theZecretary of State. This initiative petition was known as the Coffey
Guaranty Act. 111.1 Thus, definite action toward bank guara_ty had already begun before
the legislature of 1915 met.

INFLUENCE ON BANKING

Along with the bankers association plan was the definite stand taken by the
state public examiner, J. L. Wingfield. He, better than anyone else, was in a
position to see the need for revision and improvement. Many of his suggestions .
such as making it a felony to produce false bank statements, and strict examination
of banks, along with other needed improvements, were later incorporated into the
new law.

Governor Byrne felt the need of change in the banking system as we see one of
his administrative measures that he suggested to the legislature when it convened 4L.
was the introduction and presentation of a bank guaranty act to the two houses. 117

With these various pressures brought about by the groups and individuals, it
was evident that the legislature of 1915 must take upon itself the enactment of
new depositors bank insurance.

THE LEGISLATIVE SESSION OF 1915

The 1915 session of the State Legislature had just convened when on January 7,
the initiative petition, as instigated by the bankers asscciation, was presented to
both of the houses. 4/ On January 10, the legislature was busy considering this
bill 5/ On January 11, Governor Byrne sent in his direct bill on Bank Depositors
Guaranty, which was very similar to the bill which was initiated by the State
Bankers Association.. g Before long, a composite of many and varied bills had been
offered to the session by different individuals who desired to bring such legisla-
tion to the front. So we do find the legislature busy and definitely working toward
some workable act.

0 If South Dakota Banker's Association,Report of Twenty-Third Annual Convention 19114.
E./ Article in the Deadwood(South Dakota) Daily Pioneer Times, January 12, 1915.
1/ Ibid., January 8, 1915.
/2/ Idem. .
2/ Ibid., January 10, 1915 6/ Ibid., January 12, 1915Digitized for FRASER 
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From these various plans it would necessarily take the legislature some timP
before varying conflicts between members and between each house could be worked
out to a satisfactory solution. This solution took long hours of debate and con-
sideration, as the bill was not passed until March 4, just one day prior to the
closing of the session. 1/ However, it passed both houses by a large majority, so the
legislators, by that act, gave it their stamp of approval.

On March 5, 1915, Governor Byrne signed the bill thus making it a law and as
a provision had been made in the law that an emergency existed, it went into effect
immediately.

CHAPTER III
IMPORTANT SECTIONS OF THE LAW

In order to get a better and fuller concept of the provisions of this law,
this chapter will be devoted to a review of some of the most important sections
of the state statute as passed by the South Dakota Legislature body in 1915 and
approved March 5, 1915. 2/

COMMISSION-COMPENSATION

The Depositors Guaranty Fund Commission consisted of the superintendent of
banks and three other members, appointed by the governor. These members could nct
be officers or members of national banks. They were to serve for a period of two
years unless removed by the governor for just causes. They were to be paid fiv€.
dollars a day while the commission was actually meeting, and to be reimbursed for
any necessary expenses incurred in connection with their duty. The superintendent
of banks was to be chairman of the commission when it met in session. 3/

MEMBERS-APPOINTMENT

Each bank was to select a member who was to represent it at the organization '
known as the State Bankers Association. This association was to select a list of
from nine to fifteen men, and this list was to be presented to the governor on or
before January tenth of odd numbered years. From this list the governor was to
made his appointments for the members that were to compose the commission.

BONDS-OATHS

Each commissioner had to take and subscribe to the oath of office prescribed
by the constitution. He also had to take an oath that all facts and information he
obtained while performing his duties was to be kept secret. Each commissioner had
to furnish the state with a ten-thousand dollar surety company bond. _5/

MEETINGS

The commission was to hold at least four regular meetings a year. These meet-
ings were to be held on the second Tuesday in January, April, July, and October,
and other meetings could be called by two members reluesting the chairman of the
commission to call a special meeting whenever a condition of the general banking
business in the state deemed it necessary, or when there was sufficient matter in

Ibid., March 5, 1915
2/ Session Laws of South Dakota 1915, (Pierre: Hipple Printing Co., 1915) p. 163.
3/ Ibid., p. 154.

0 -5,/ Ibid., p. 154-155.
i/ Ibid., p. 155.
jxmitax4x#4x*55x1,5g.
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the office of the superintendent of banks cr when the superintendent of banks

felt need for counsel and direction; then an extra or special meeting could be

111 called. 1/

•

DUTIES

The commission was to pass on the qualifications of banks for admission into

membership, or suggest to banks what must be done in their institutions in crder

for them to become members. It became the duty of the commission to keep a check

on the member banks to see that they were maintaining the standard as set up by

the commission. 2/

FUNDS, HOW CREATED

Every member bank was subject to an assessment that was levied and turned into

the Guarantee Fund as a protection of depositors in member banks. On the first day

of January, each member bank was to turn in to the commission a statement of its

daily deposits for the preceding twelve months. If the total amount of the

Guarantee Fund is less than one per cent of the average daily deposits, then a

levy of one-fourth of one per cent is levied against the bank.

NEW BANKS - FALSE STATEMENTS - PENALTY

New banks that were established and hadn't done business for a year were to

take the average deposits for the time they had been chartered. Any banker who

made up false statements was subject to a fine from three hundred to one thousand

dollars, or imprisonment in the State Penitentiary for one to five years, or both

a fine and imprisonment. )1/

EXTENT OF GUARANTY

Rediscounted bills payable, or money borrowed was not to be included in de-

posits. A statement of the]; was to be sent to the commission and they were to be

deducted from the deposits and would not be guaranteed by the law. 2/

INTEREST ON DEPOSITS

No bank was allowed to pay more than five percent interest on deposits unless

authorized by the commission, then the highest rate of interest could not be over

five and one-half per cent. The rate had to be uniform within the entire county. 6/

LIQUIDATION

If any bank wished to liquidate or change from a state bank to any other type

of bank, it had to pay into the Guaranty Fund any assessment that was then due the

Fund. 2/
NEW BANKS

Any new bank that had just organized as a state bank had to pay four per cent

of its capital into the Guaranty Fund as a credit fund, then at the end cf the year

an adjustment was made when the average daily deposits were tabulated. .§./

2/ Ibid., p. 155-156.
2/ Ibid., p. 156.

II/ -5/ Ibid., p. 156-157.
5./ Ibid., p. 158.

WI Ibid., p. 157-158.
_ Ibid., p. 158.

g Ibid., p. 158-159.
Ibid., p. 159.
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NOTICE OF ASSESSMENT-FAILURE TO CREDIT

When any bank received a notice of assessment, it was to set aside that

sum which would become payable to the Depositors Guaranty Fund on demand. If any

bank failed tc put this sum on deposit to the Guaranty Fund within a period of

ten days after receiving the notice, the superintendent of banks was to charge

them ten dollars a day for refusal or failure to do so, and he was to take pos-

session of the bank and liquidate its affairs. 1/

LIEN OF GUARANTY FUND-DEPOSITS-PAYMENTS

If any bank became insolvent the first claim on its assets would be for funds

deposited in it belonging to the estate of any other insolvent bank, and the second

claim on payment due to the Guaranty Fund. If there wasn't enough money in the

Guaranty Fund to pay the depositors, the commission was to issue a certificate of

indebtedness to the depositors, which was to draw five per cent interest--as a

claim on money accruing in the Guaranty Fund. 2/

REPORTS-CERTIFICATES

The superintendent of banks was to make a 4uarterly report to the commission

of any insolvent bank until the insolvent bank had taken care of its debts. Each

bank was to get a certificate of membership in the Guaranty Fund, and was to be

displayed in the lobby of the bank. 3/

NATIONAL BANKS REORGANIZED

Any national bank that reorganized into a state bank was to pay into the

Guaranty Fund such an amount as would make it on equal basis of member banks.

The amount to be contributed would be computed on the average daily deposits 01
the preceding calendar year. 12/

FEDERAL GUARANTY LAW

If at any time the national government established a guaranty fund, and any

state. bank wanted to withdraw from the state organization and join the national

organization, it could do so. It would be eligible to draw out ninety percent of

the money it had deposited in the state Guaranty Fund. If any state bank wished

to liquidate or become a national bank, it was eligible to draw out of the

guaranty fund the unused portion of its assessments. 2/

CHAPTER IV
THE BANK GUARANTY LAW APPEARS SUCCESSFUL
OPERATION OF STATE BANKS FROM PASSAGE OF LAW TO 1917

Since the bankers themselves had favored so strongly the passage of the
Guaranty Act, they readily reconverted their status to comply with the new law.

Some bankers who had opposed the guaranty law changed their status from state
banks to National Banks. Seventeen banks were found to have converted to Natina'

Banks by 1916. Nineteen banks also closed by voluntary liquidation. g It is

1/ Ibid., p. 159-160.
2/ Idem.

II/

e
j 

Ibid., p. 161. 
 Ibid., p. 162.

5/ Ibid., p. 162-163.
T/ Paul S. Dewell, Statistical Sheet of Number of Banks for Each Year, (n.p., n.d.),

(Pierre: State Office of Banking).
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false to assume that these converted cr liquidated banks did so because of having
to join the Guaranty Fund, as every year there had been some banks that had con-
verted or li-,:uidated even before the passage of the Guaranty law. To practically
offset this side of the ledger, there were twenty-seven new banks that had been
established by the end of 1916. 1/ This increase in itself should have been a
good indication that bankers were willing to fully accept the new law.

Another good indication of the people's faith in the welfare of their money
was the increase in the deposits of the banks. At the close of the year 1914,
just previous to the enactment of the Guaranty Law, we find $22,938,516 of the
people's money deposited, while by the end of 1916, or just a little over a year
and a half after the passage of the guaranty law, the deposits had increased almost
five and one-half million dollars, or up to $28,336,424. 2/ However, all this
apparent success can't be contributed directly to the soundness of the banking
situation that had been established. It is well to recall that war had broken
out in Europe in 1914, and it greatly increased the general economic status, and
saw a general rise in the price level of both producer's and consumer's goods in
the following years. This increase was felt in South Dakota, as well as elsewhere
throughout the nation. Then too, South Dakota was blessed with abundant moisture;
so the state saw an increase in its agricultural products. These two factors
naturally favored in an increased flow of money in possession of the people of
the state. But by the increase in the deposits of the banks in the state, the
people certainly showed that they had faith in their state banks.

On September 30, 1916, the Citizens Bank, Oacoma, South Dakota, suspended pay-
ment under an order issued by the Superintendent of Banks. 1/ It was taken over by
the Department of Banking and Finance and after a liquidation of its assets, the
depositors were paid the remainder in full by claims amounting to $26,458.39 that
were taken from the Guaranty Fund. The fact that the Guaranty Fund took care of
the deficiency and paid the depositors of the closed bank was publicized and the ,
public really felt the law was a beneficial one and confidence naturally grew in
the state banks.

At the end of 1916 the Depositors Guaranty Fund had $139,755.28 deposited with
the state commission.4/ The bankers were generally pleased and optimistic with the
apparent effect of the Guaranty Fund law. They began to think that the assessment
of one-fourth of one percent that was charged against their deposits was a good
insurance.

FOUR YEARS OF CONTINUED PROGRESS

When the legislature met in 1917 and again in 1919, it seemed well satisfied
with the set up of the bank guaranty law as no changes were made and no new laws
effecting it were deemed necessary. Very few and only minor laws affecting banks
as a whole were passed. Pr/ f/ By this time, it looked as if the legislature of
the 1915 session had done a very good piece of work in regard to the bank guaranty
law.

1/ Idem.
244derne W. Abeel, Twenty-Seventh Biennial
  (n.p., 1946), p. 16-17.
1/ F. R. Smith, Nineteenth Biennial Resort
(Pierre: Hipple Printing Co., 1930), p. 39.

III 1.4/ Abeel, op cit., p. 17.
Session Laws of South Dakota 1917, (Pierre:
Session Laws of South Dakota 1919, (Pierre:

Regprt of the Superintendent of Banks

of the Suerintendent of Banks 1930,

Hipple Printing Co., 1917) p. 41.
Hipple Printing Co., 1919) p. 42.
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The guaranty feature of the law had without question, increased the confidence
of the people in the state banks as deposits continued tc rise as follows:

1917 - $36,167,857.97
1918 - $49,457,307.25
1919 - $71,792,214.75
1920 - $65,293,541.71 2/

The year 1917 saw the deposits increased approximately three and one-half times
those of the year just previous to the passage of the guaranty law, and it wasn't
to be exceeded for twenty-six years when we again found cur nation just having come
out of another world conflict and boom years to follow.

So far few or none of the bad effects anticipated by those opposed to its enact-
ment had occurred. Of course the crucial test of the law had not yet been made and
would not be made until a period of depression, panic, or general distrust appeared.
It seemed that many of the state bankers now saw benefit arising from the guaranty
scheme. The guaranty of bank deposits in South Dakota was benefiting the state banks
as compared with doing business under the old bank system.

During this four year period beginning with January 1, 1917, eighty new banks
were organized. 2/ Only six banks had converted to National Banks. The guaranty
system may have been an influence in the organization of some of the new banks; how-
ever, it can't be said that it was the moving cause. But the fact that the bankers
preferred to organize under the state law with its guaranty system and did not organize
under the national system shows that the state bank system as a whole was thought to
be preferable.

This period saw the closing of two state banks. The Pukwana State Bank, Pukwana,
South Dakota, which was closed on November 12, 1919 by the order of the State Super-
intendent of Banks. 3./ Its proceedings were taken over by the Department of Banking
and Finance, and $128,025.27 was paid from the Depositors Fund, thus paying its de-
positors in full. The year 1920 was marred by the failure of the Bon Homme County
Bank, Scotland, South Dakota, on July 7, 1920. A large part of its liabilities to the
depositors had to be met by the Guaranty Fund. Payments amounting to $495,755.85 out
of a total of $527,292.01 deficit had to be taken from the Depositors Guaranty Fund.

By the end of 1920 the five hundred fifty-seven state banks had contributed
$1,247,399.08 to the Depositors Guaranty Fund. 5/ No bank had been closed by the State
Superintendent of Banks because of unwillingness or refusal to pay into the guaranty
fund, so the bankers felt it a good investment toward the insurance of their depositors
money.

Another good indication of the success and stability of the guaranty law was the
fact that it had not been drug through the courts of the state to test its validity.
A National Bank ttad converted to a state bank and the question had arisen and sent to
the Attorney General for interpretation on its payment toward the guaranty fund. Y
In the final analysis, Attorney General Caldwell stated that a bank so converting must
credit to the guaranty fund such an amount as will place it on an equal basis of other
banks operating under the statute.

if Abeel, op cit., pp. 17-18.
2/ Dewell, op cit.
4/ Smith, op cit., p. 44.
j Ibid., p. 44-45.

J Abeel, op cit., p. 18.

W Clarence C. Caldwell, Biennial Report of the Attorney General of the State of
South Dakota 1917-1918, (Pierre: State Publishing Co., 191F) pp. 146-147.
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CHAPTER V
TRYING YEARS OF THE BANK GUARANTY LAW 
CONDITIONS AFFECTING BANKING PROCEDURE 

The four years from the beginning of 1921 to the end of 1924 was the real trial
of the Bank Guaranty law. This period proved that the law as it then existed could
not withstand its purpose on a state basis during a depression.

From the study of economics one recalls that in the early twenties with the ex-
ception of a few short periodic rising fluctuations the general trend in business and
economic situations was on a gradual decline. This naturally meant less money in the
hands of the public to deposit in the banks. Many cf the people were beginning to feel
the general drop in their salaries. They were used to having more money to spend and
it was difficult to give up the idea of not having the excessive amounts of money.
The farmers saw a sharp decline in the price of their agricultural products from those
that they had en'oyed during the first World War period and a few boom years following
the war. The business world kept encouraging the public to buy when they began to
realize that their sales were beginning to decline. The new development and procedures
In advertising that were being so aptly promoted gave new impetus to the public to buy.
With the smaller income of money, people began to draw from their deposits, thus de-
creasing the deposits of the banks. In the four year per od we see bank deposits de-
creased almost by half. The deposits fell from $65,293,541 in 1920 to $36,672,262 in
1924. 1/

The people whc were not fortunate enough to have money deposited in banks were
encouraged to borrow from the banks. Oftentimes the type of security that they were
able to give was not adequate to cover the loan. The genera decline in value of the
security given made it impossible to repay the loan when it became due. Many times
the bank was forced to foreclose the mortgage, but the bank realized very little on
their foreclosure, thus losing money that people had deposited with the banks. This
money could not be replaced, so when people came to draw on their deposits, there
naturally existed a shortage in the checking accounts. If too many people came to
draw on their accounts, one can readily see what would happen to the bank. Each bank
seemed to be in the same state of circumstances, so the banks found it impossible to
rediscount their notes to member banks.

TRIAL YEARS FOR THE GUARANTY LAW

The year 1921 wasn't too bad in most respects for most of the banks, although by
this time many of the bankers were beginning to have fear and use caution in the pro-
ceedings of the banks. One could easily see that the situation was now becoming dan-
gerous as the checking deposits fell from $65,293,541 in 1920 to $44,521,428 in 1921.2/

The People's State Bank ofCanova, South Dakota was ordered to close on October 26,
1921. 3/ The people felt that this was no more than could be expected in a normal year.
Thus, very little thought was given to it. When the Department of Banking and Finance
settled the depositors accounts of the bank, it was a bit alafting, as $210,170.58
had to be paid out of the Guaranty Fund, out of a total of $316,307.38, which the bank
needed to clear its indebtedness.

This year also saw the first decrease in the Depositors Guaranty Fund. This de-
crease, although only $68,782.06, should have been a barometer to the bankers that all
possible cautions should be taken. Little did they then realize that this was the
beginning of such chaotic days to come in banking.

411  
1/ Verne W. Abeel, Twenty-Seventh Biennial Report of the Suerintendent of Banks 1946,
(n.p., 1946), pp. 18-19.
2/ Ibid., p.

'ripple Printing—Co., 1930), p. 4 .
3 F.R. Smith, Rineteenth.Biennial Re ort of the Superintendent of Banks 1930, (Pierre:Digitized for FRASER 
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Banks had been questioning John Hirning, Superintendent of Banks, whether money

//deposited to the Bank Guaranty Fund could be classified as assets of the bank in-
volved and thus be taxed. Byron Payne, the Attorney General, drew illustrations from
similar cases that had arisen in the state of Nebraska, and concluded that such money
was the property of the state, and as such could not be classified for taxation on
the accounts of the individual banks. 1/

By the end of 1922, the bankers were really aware that many of the banks were in
danger. But by borrowings that were made from the State Rural Credits and other state
funds, most of tem were able to keep their doors open. But this was the year that
was to see the beginning of the great cascade of bank failures. Although the begin-
ning mfxthaxgralaxmaintig was small, the avalanche that followed has never been
equalled in South Dakota's history.

The year 1922 had hardly been ushered in when the Superintendent of Banks was
forced to close a bank. This was the beginning of what was to follow. A total of
nine banks was forced to close during the year. It is interesting to note that only
banks with small capital were told to close, but what they drew from the Depositors
Guaranty Fund practically depleted the fund, so one could readily see what would
happen to the fund, should larger banks be forced to close. The following is a list
of the bank failures (in the order of their failures) and the amount that they were
forced to draw from the Guaranty Fund:

January 3, 1922 - Marvin State Bank, Marvin, South Dakota $67,281.53.
January 16, 1922 - Lesterville State Bank, Lesterville, South Dakota -$275,233.71.
February 21, 1922 - Bank of Bowdle, Bowdle, South Dakota, $141,820.02.
April 29, 1922-State Bank of Manchester, Manchester, South Dakota-$97,143.65.
May 24, 1922-Tripp State Bank, Tripp, South Dakota $346,905.20
May 27, 1922 - State Bank of Winfred, Winfred, South Dakota $407,974.31.

411 July 31, 1922 - Farmers and Merchants State Bank, Bushnell, South Dakota-W42k3x
$44,013.96

August 10, 1922-Garden City State Bank, Garden City, South Dakota -$222,772.032;)

•

With these nine banks closing and drawing from the Guaranty Fund, its accumula-
tion was reduced from the sum of $1,178,617.02 to $743,730.84. .1/ This in itself was
an indication that the law as it existed could certainly not withstand many further
bank failures. It is interesting to note that even yet banks with smaller capital
only had closed, so if a larger bank had closed, with larger deposits to guarantee,
it would certainly have drained the fund in a short time.

One thing that the bank examiners should have noticed on their examination of the
closed bank's accounts at this time, was the very small amount of money with which the
banks were trying to operate. Possibly, they had warned the member banks and let it
pass, in hopes that the banks would try to build up their respective reserves.

THE GUARANTY LAW IS PROVEN INEFFICIENT

When the 1923 legislature met, they had a great deal of fear concerning the future
of the Guaranty Law, but there was nothing that they felt they could do but hope that
the economic status would turn to the better. So, little consideration was given to
banking laws and few changes were made. They couldn't have too much hope, as banks
continued to fail while the legislature was still in session.

By the middle of the year banks were failing on an average of one each week.
The month of October alone saw ten bank failures in the state. By the end of the

1/ Byron S. Payne,
Dakota 1921-1922,
2/ Smith, op cit.,
1/ Abeel, op cit.,

Biennial Report of the Attornci_G!r±eral of the State of South
(Pierre: State Publishing co.,---on)-1-4-5:-4-3-44'.
pp. 40-49.
p. 18.Digitized for FRASER 
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year, thirty-six banks had been ordered closed by the State Banking Department. 1/
Such a situation had not seen its parallel in the history of our state. However, it
was merely the prelude to what was to follow in the next year.

In reality the Guaranty Fund had ceased to exist for want of money to operate.
Certificates of Indebtedness were issued to the depositors. Already the people were
beginning to wonder concerning the value of these certificates.

The year 1924 was a continuation of the last six months of the previous year in
bank history. The number of banks that were forced to suspend almost tripled those
of the previous year--this number had grown tc ninety by the end of the year. 2/ Not
only were banks with smaller resources forced to close, but banks like the Bank of
Brookings, Brookings, South Dakota (with over two million dollars resources), Sioux
Falls State Trust and Savings Bank, Sioux Falls, South Dakota (with over six million
dollars resources), and Dakota State Trust and Savings Bank, Sioux Falls, South
Dakota (with almost cne and one-half million dollars of resources) were also forced
to suspend business. 3/ By the end of the year, there was a deficit of over
$30,000,000 in the Guaranty Fund. 4/

People were becoming greatly alarmed at the banking situation and lost faith in
the bank as a public institution. Many people withdrew their deposits; others prided
themselves in the fact that their bank was able to withstand the trend of the times,
and left their deposits intact. Many of these same people found later that their
bank had also failed.

CHAPTER VI
ACTION TAKEN BECAUSE OF INADEQUACY OF LAW
REPEAL OF GUARANTY LAW BY THE 1925 LEGISLATURE

The 1925 legislature convened on January 6. By this time, they definitely knew
that scmething must be done about the Guaranty Law. McMaster, the retiring Governor,.
in his speech to the joint session of the legislature, didn't seem too ccncerned
abcut the banking situation. He quoted figures of the banks having liquidated over
eleven million dollars, but failed to show that the amount the Guaranty Fund alone
owed the depositors was over thirty million dollars. He suggested no pattern or
formula on which this new legislature and governor could work out a satisfactory
program. 2/

Gunderson, the new Governor, in his address to the joint session of both houses,
told of the dangerous position of banks and suggested that the state assume full re-
sponsibility in the payment of the depositors who had lost in the failure of the state
banks. He suggested that this obligation might be met by a bond issue of the state,
that the Guaranty Fund Certificates would not bear interest, and that the liquidation
of the closed banks be made as rapidly as possible. 6/

The legislature had been in session for a month before any action was taken on
the floor of the House in regard to the Bank Guaranty Law. However, committees had
been active trying to formulate some procedure. On February 7, Mr. Lyon introduced

1/ Smith, op cit., pp. 49-87.
2/ Paul S. Dewell, Statistical Sheet of Number of Banks for Each Year, (n.p., n.d.)
7Pierre: State Office of Banking).
.3/ Smith, op cit., pp. 110, 92, 144.
4 Article in the Deadwood (South Dakota) Daily Pioneer Times, February 20, 1925.
II/ Proceedinv of the Hcuse of Representatives-Nineteenth Legislative Session of the 0 State of South Dakota, (Pierre: Hipple Printing Co., 1925) pp. 18-20. Hereafter called
House Journal. J.,/ Proceedings of the Senate-Nineteenth Legislative Session of the 
State of South Dakota, (Pierre: Hipple Printing Co., 1925) pp. 31-32. Senate Journal.
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ouse Bill No. 144 which, with other measures, provided better protection for de-

positors. On February 9, it was read a second time and referred to the Committee on
Banking. 2/ On February 24, the Committee cn Banking submitted the report of this
bill to the House. 3/ On February 25, the report of the committee was adopted. 12/
On February 26, the bill was read a third time. .2/ On March 2, the bill was voted

upon but declared lost for not having received an affirmative vote of a majority of
the members elect. 6/_

In the meantime, the Senate Banking Committee introduced Bill No. 165, which pro-

vided for repeal of the Bank Guaranty Law, and transferral of money in the Guaranty

Fund to a Guaranty Commission. 7/ As it had been instigated by the Senate Banking

Committee, it did not have to be referred to a committee. On February 9, this bill
was read a second time. f/ On February 13, it received its third reading. 2/ On

February 19, the bill was voted upon and received a two-thirds affirmative vote of the

members elect, so was ccnsidered passed and sent to the House. 10/

On February 19, Senate Bill No. 165 was received by the House and read for the

first time. 11/ On February 20, it was read a second time, and referred to the Com-

mittee on Banks and Banking. 12/ On February 24, the bill was returned from the Banh-

ing Committee with the recommendation that it pass. 13/ On March 2, the bill, having

been made a specific order, was read the third time; after the reading, it was voted

upon and received an affirmative vote of 81 to 21. This being a majority of the

members elect, the bill was declared passed. 14/

The bill was approved by Governor Gunderson on March 5, 1c25. 15/

This law provided for the repeal of the Bank Guaranty Law and in its place was -
be established a Depositors Advisor Commission, which was to arrange and supervise the

payment of the Certificates of Indebtedness in the liquidation of closed banks.

Another law passed by the legislature, known as Senate Bill No. 269, was related

to the regulation of the payment of the Certificates of Indebtedness that had been

issued against the Depositors Guaranty Fund. 16/ When the assets of a closed bank were

liquidated, the Superintendent of Banks was then to pay this money upon the principal

of the holders of these Certificates of Indebtedness.

A number of other bills had been introduced into both the House and Senate in

consideration of the Guaranty Law. One of particular interest was introduced in

Senate where a special tax levy should be assessed on all taxable property in the

state. Of course it got nowhere.

1/ House Journal, p. 322.
-fy Ibid., p. 371.

e Ibid., p. 818.
Ibid., p. 852.

35! Ibid., p. 902.
Ibid., p. 1022.

:is/ Senate Journal, p. 312.Ibid., p. 348.

2/ Ibid., p. 410.

10/Ibid., p. 590.
11/Iouse Journal, P. 644.
12/Ibid., p. 659.
11/Ibid., p. 818.

/Ibid., pp. 1014-1015.
leSession Laws of South Dakota 1925, (Pierre: Hipple Printing Co., 1925) p. 87.

LiSession Laws of South Dakota-1925, (Pierre: Hippie Printing Co., 1925) pp. 87-88.
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REPEAL IS REFERRED TO PEOPLE IN THE GENERAL ELECTION

The repeal of the Guaranty Law by the legislature of the 1925 session did not
end it, as petitions were filed with C. E. Coyne, Secretary of State, to have it re-
ferred to the people in the general election of 1926. This issue before the people
brought fcrth many interesting comments both pro and con toward its repeal. The
Bankers Association, who in 1915 had favored the passage of the bill, made an about-
face and on October 25, 1926 came out with very strong statements showing that the
law should be repealed. They contended that either banks or taxpayer would have to
meet the obligation. If the state banks were forced to pay it, they would either be
forced to nationalize or liquidate, thus leaving many communities without banks. If
the people were forced to pay it, several generations to come would be taxed for its
support. 1/ Other organizations, such as clubs and ladies' aid societies came out
against repeal, thereby appealing to the poor, the aged, and the people who had
actually lost money in the various banks. The following illustration, found in the
files at the Soldier's Memorial Museum, Pierre, South Dakota, shows to some extent
the influence that was being used previous to the election to get people to vote
against repeal of the Guaranty Law. This Isla direct quotation from the letter.

Huron, South Dakota
Oct. 14, 1926.

Lutheran Ladies Aid of Huron,
Huron, South Dakota.

The state of S. D. has failed to make good its stewardship under the
guaranty law of deposits in state banks. Governor Carl Gunderson signed up a
repealing law of the bank guaranty of deposits. We stopped it temporarily by
circulating and filing a petition referring the repealing law to a vote of the
people at the coming election November 2nd. We need aid to get voters to vote
"NO". Old men and women who have their savings of a lifetime on deposit in
the closed James Valley Bank of Huron call at our office to learn what the
state is doing to make good the widely advertised bank guaranty of deposits.

When I see these old people going out brokenhearted and worrying as to
how long they are going to take care of themselves now that the winter of
life is upon them, I appeal to you for aid to get people to vote "NO" on Gov.
Gunderson's repealing act of Deposits. We must not repudiate the moral re-
sponsibility of the State of South Dakota and be disgraced.

The South Dakota Bank Guaranty Law should be bettered and strengthened, not
repealed. We did not repeal the Constitution of the United States because it
was not perfect; but amended it to better it. We should do the same with the
bank guaranty law. Please appeal to the ladies of the Lutheran Aid all over
the state and ask them to vote "NO" 

Let us not stand for repudiation for a moment; but defeat both Governor
Gunderson and his repealing law, because he has come to the wedding of justice
with the wrong suit of clothes on. Repudiation of the state guaranty law in-
tended for the protection of depositors is certainly wrong and disgraceful.
Vote "NO". Most respectfully,

S.D. Direct Legislation Organization
(Signed) R. 0. Richards, State Chairman

Mr. Ripple of Pierre, South Dakota, who ran for Governor on the Independent
ticket, came out with a statement in favor of repeal. Ei

411
 2/ Pamphlet issued by the South Dakota Banker's Association, Library of the Histcrica.1

Museum, Pierre, South Dakota.
2/ Article in the Deadwood (South Dakota) Daily Pioneer Times,October 31, 1926.
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Newspapers took opposing views throughout the state. Some favored its repeal,
others were against it. Just previous to the election, many newspapers carried full
page ads either favoring or opposing the repeal.

When the final count was taken after the election, it was found that by a small
majority, the law was no longer to remain on the statute books. This meant that the
deposits vPre no longer insured. However, the banks were still to pay toward the
fund in order to reimburse the depositors of the banks that had failed up to the time
of the repeal. Immediately the banks began complaining of having to pay to a Guaranty
Fund, and yet their deposits were no longer insured. However, this situation was soon
taken care of, as will be shown ih the next chapter. Banks were still continuing to fa
fail--from the time that the 1925 legislature had met ueil the end of 1926 seventy-
nine more banks had been added to the already large sum of closed banks.

CHAPTER VII
BANK GUARANTY IS CLIMAXED

ARIGHTING THE WRONG

Many of the people felt that the state was trying to repudiate an obligation.
Many felt that the state was not living up to its moral obligation by the attempt to
repeal the Guaranty Law. Too many banks had advertised that the state was guarantyinp,
the deposits of its patrons; however, that was the wrong interpretation--it merely
set up the Guaranty Fund and of course this fund had become depleted in March of 1923.
Since the fund had taken care of the first sixteen banks that had failed in full, it
appeared rather strange to the people of the state now that the depositors of the
closed banks since the fund had been depleted weren't given like consideration. Of
course the state was in no position to take care of such a sum.

THE SUPREME COURT HELPS

Just prior to the legislative session of 1927, tension concerning the law was
running high. By this time, the law had been taken to the courts of the state. Just
before the legislature met, the State Supreme Court decided that banks could not be
forced to continue payments to the Guaranty Fund, and the Fund was declared insolvent
by the court. lphis action naturally brought some relief to the men who were to meet
In the new leiislative session. Circumstances forced these men to the conclusion that
to preserve the state banking system, it demanded relief from what might now be termed
as the old extinct guaranty law.

ACTION OF THE 1927 LEGISLATURE

It was now definitely up to the legislature to set aright the chaos that existeL.
The retiring Governor, Carl Gunderson, now seems to have had a complete change of mind
in regard to banking--when he took office two years earlier, he felt the banking prc-
citedure was not too bad and that it was improving, but now he realized the perilous
condition, and in his retiring address on January 4, 1927, to the joint session of the
legislature, he recommended that it submit to the people such constitutional amendments
as would authorize a direct tax for the purpose of establishing a fund to pay at least
a portion of the losses sustained by the depositors of the already closed banks. 2/
It is well to laax bear in mind that Governor Gunderson's administration had seen an
Increasing number of bank failures and that the legislature had foreseen the situation
of the banking system, so they had tried to take action toward such a move only to have
it appealed to the people in the last general election with a resulting vote of repeal.
So in due justice as a public servant, Gunderson should at least suggest a plan on
which the newly-elected men could work.

1A-7-7-ion., Statement of Depositors Guaranty Fund, (n.p., 1941), (Pierre: State Office of
1-3anking).

2/ Proceedingq of the House,of Representatives-ftxt Twentieth Legislative Session of thState or-south Dakota, 'Pierre: Hipple Printing Co., Ivey),
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When Governor Bulow gave his address to the joint session, he said very little
ccncerning banks, but on January 14, a message was received by the House by the
governor. 1/ He felt that the state owed its depositors of closed banks. He ad-
voulted a change of law as had been suggested by Carl Gunderson. He also suggested a
special department aside from the bank examiner to have charge of the liquidation of
closed banks. He felt that the Certificates of Indebtedness should not draw interest.

The legislature went to work introducing a number of bills that might take care
of the Guaranty Fund; however, none seemed to be readily adopted, as any form of taxa-
tion as means of liquidation was stopped by constitutional restriction. iMeetings
were even held in the reception room of the State Capitol between leaders of both
houses, those that were particularly interested in banking, or in fact, anyone that
was interested in trying to work out a solution. These meetings were held particularly
so that anyone that was interested could give his opinions and thus their act it this
time would not meet the same fate as the act that was passed by the last session of the
legislature. Measures for taxing gasoline to secure money to go into the fund was
suggested, but found impractical. 3/ It recognized the impossibility of forcing banks
to continue payment to a Guaranty Fund from which the depositors of previously sus-
pended banks might benefit, and realized that there was now $43,000,000 indebtedness
in the form of Certificates of Indebtedness against the Guaranty Fund. 4/ The legis-
lature felt that all that could be done was to let the insolvent bank liquidate its
assets as rapidly as possible and pro rate it to their respective d4positors. The
Certificates of Indebtedness would have to be cancelled when the assets of each bank
had been liquidated and pro rated.

The legislature passed a new bill where each bank as permitted to put on its own
guarantying of its individual deposits by depositing money with the State Treasury,
which was to be used for the guarantying of its individual deposits in case of being
forced to gyi suspend payment.

Thus has closed an interesting chapter in the history of our state.

CHAPTER VIII
CONCLUSION 

1HE GUARANTY SYSTEM DISCUSSED

The Guaranty Fund Law was not a success in South Dakota as has been showil through
the past pages. Some of the reasons for the failure of the law may be stated in the
following conclusions:

1. Unsound banks may have been admitted at the beginning.
2. Economic conditions set against the plan.
3. The banking department had to play into politics.
4. Ineffective examination of bank accounts.
The question may be asked if Bank Guaranty is practical. It is the function of

the people's representatives in the banking department of the g vernment to look after
the banks' soundness. Oftentimes the situation is such in a bank's books that even
examiners can't ascertain the facts. Then how ca an individual depositor be expected
to know the soundness of the Bank?

Bank Guaranty can't stand up under the strain of economic depressions when
portioned over an area the size of our state. It must comprise a larger area, so if
one section is affected by loss, it can be absorbed by the remaining section without
too much hardship.

111 1/ Ibid., pp. 237-245.
2/ Article in the Queen City Mail (Spearfish, South Dakota, January 19, 1927.
1/ Ibid., February 16, 17.
V F. R. Smith,  e Depositors Guaranty Fund, Speech given before the South Dakota BarT‘ Th
sociation at its annual meeting, whidh was held at Sylvan Lake in 1926.Digitized for FRASER 
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Bankers must be willing to sacrifice self-interest for the welfare of his

patrons. He must watch every move he makes and be sure his loans are secured by

security that is redeemable at face value at any time, regardless of the happenings

in the business world. He must have a sound knowledge of economics and be able to

apply it to the procedures in his business.

The losses incurred in a bank failure by let us say a crop failure should not be

met by the earnings of the bank and levies made against its stock holders, but rather

some plan should be worked out whereby the beneficiaries would contribute to the

supply of the guaranty fund. That is, both the banks and the people should gointly

supply the fund to meet its losses.

The banks should be subject to a system of inspection that keeps the banks in
line with good practices of banking. In this way, banks could be advised on the tak-

ing on of what might prove unfortunate investments.

By the practice of some of these procedures, the idea of runs made by people on
banks could be eliminated if the people could feel that their deposits were secure,
not becaqse of the name of the bank, but rather by a real soundness in banking
practices. It might also be advisable to limit deposits, so that the withdrawal mix
of a few big deposits wouldn't cause too great a drain on the resources of the bank.

A Guaranty system should be voluntary, rather than compulsory. In that way,
a higher rate for membership could be extracted and it would cause bank officers to
watch the proceeding of their activities much closer.

STATEMENTS OF FINDINGS

It has been the purpcse of the writer to trace the history of the Guaranty Law
in South Dakota, to follow it step by step in its development, to watch it gain in
popularity, to see it meet its fatal downfall, and finally to watch it become prirmirtms1
practically defunct. Everyone now realizes that it covers one of the darkest pages
in the hictory of the state. It was not necessarily wrong in principle, but, because
of its misrepresentation, it made many people lose faith in their state government-
but from its pNactice within the state, it should make the people demand better and
sounder banking in the future.
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The above export figures do not take into account imports which
amounted to 20,000,000 bushels last year. An increase in the im-
ports would, of course, make possible larger exports.

Location and Character of Our Wheat Su

The location of production, the class and the quality of wheat are
important factors in marketing it. Only five States east of the
Mississippi River produced in 1923 more than they would consume
at the pre-war rate of consumption, and the surplus in these States
would be far short of supplying the needs of the other States east
of the river. As a matter of fact some of this wheat is exported. and
wheat and flour from territory between the Mississippi and the Rocky
Mountains are shipped east to replace exports and to make up de-
ficiencies in production.
The production of wheat west of the Rockies is estimated to be

143,000,000 bushels, which is 43.000,000 bushels greater than last year.
On the basis of apparent average annual consumption as food and

WHEAT SURPLUS AND DEFICIENCY
itillivi 1i9231rROP

"
, t

1SWAV
Ifir  e  .cat.
a si.

0a;
A

FIGtill T.

feed in the last fire years, 1918-192. this region could export 92,000,-
1100 bushels in the torn' of wheat and Nouns If the amount fed to
livestock in this part of the country is increased by 5,000.000 bushels,
the amount available for export would be 87.000.000 bushels. provided
the food consumption of wheat is not increased. The production
east of the Rockies this year is 117,000,000 bushels less than last year.
However, on the basis of the average disappearance in 191S-19.22.this region could export approximately 83.000,000 bushels. If feed-ing east of the Rockies is increased by .22,000.000 bushels, the amountavailable for export would be 61,000.000 without reducing stocksor increasing food consumption. .Even though there were onlyenough wheat east of the Rockies to supply domestic needs, underpresent conditions some wheat would be exported and other wheatwould he imported from Canada. The special demand for Hard

. --
5 Computed on the basis of the average annual dfitappearanee In the rnIted Staten tatfood and feed distributed per capita ter States as found In a survey made in 1911, andseed requirements with a reduction ot 15 per cent in the winter what area. Springwheat area same as last year.
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The Wheat Situation. 105

Red Spring wheat causes some of this class to be imported even
though some of the soft wheats have to be sent to markets outside of
the United States.
Comparing estimates of production by classes this year with last,

year we find that there has been a considerable decrease in the pro-
duction of Hard Red Spring wheat, Durum, and Hard Red Winter.
On the other hand there has been an increase in the production of
Soft Red Winter and White wheats. The records of Federal grain
inspection throw some light on the marketing of the different classes.
Unfortunately for the purpose of this study, the exports of flour can
not be distributed to classes of wheat.
The 1923 crop of Hard Red Spring is estimated to be about 134,-

000,000 bushels, which is 23,000,000 bushels less than the average of
the three years 1924-1922. Exports, including inspections at Gulf
and seaboard points and estimates of shipments through Canada and
of shipments mixed with other wheat, averaged in this period about

HARD RED SPRING WHEAT
ESTMATED ACREAGE

1919

FIGURE 8.

25,000,000 bushels. Imports from Canada have contributed to the
available supply about 28,000,000 bushels per year,. 50,000,000 in
1920-21, and smaller amounts since then. The average disappear-
ance in the United States, therefore, for the years 1920-1922 was
greater than the estimated production for 1923. Presumably some
of this wheat was exported in the form of flour, but we have no
measure of the amount. It is evident that there is a shortage of
Hard Red Spring: wheat to meet the mill demand in the United
States for such wheat, and consequently the market for this wheat,
is now upon an import basis, with prices determined to a large ex-
tent by the price at which Canada will sell spring wheat plus the
tariff and other costs of bringing it into this country.
• Notwithstanding that the crop of Durum wheat this year is but
little more than one-half of the crop last year, being 46,000,000
bushels compared with 85.000,000 bushels, the market for this wheat
is upon an export basis. The average production for the three years
1920-1922 was 59,000,000 bushels, of which approximately 35,000,000
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bushels were exklorted, leaving only about 24,000,000 bushels for use
in the United States. Therefore, unless consumption is increased
over the average, approximately 22,000,000 bushels may be exported
in 1923-24 without reducing stocks. About one-half of this amount
was exported in the first four months of the year.
In recent years Hard Red Winter wheat has constituted a con-

siderable part of our exports. The production of this wheat in
1923 was approximately 220,000,000 bushels, which is 48,000,000
bushels less than last. year and 59,000,000 bushels less than the aver-
age of 1920-1922. The. average export in the three years 1920-1922
has amounted to about. 95,000,000 bushels. The reduction in the crop
leaves only about 46,000,000 bushels available for export without
reducing the average available supply. Some increase in feeding
and in the use of this wheat to mix with hard spring in the manu-
facture of flour will provide an outlet. for some of the balance other-
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wise available for export. Over 13,000,000 bushels of this wheathave been exported and our markets are still on an export basis,although good premiums are being paid for hard winter wheat withhigh gluten content, which indicates that there is a strong domesticmilling demand for the beg quality of this wheat.Both the Soft Red Winter and the White wheats are on an ex-port basis. The prodpction of the Soft Red Winter is estimated tobe about 265,000,000 bushels, which is 21,000,000 bushels above the, 'average of 1920-1922. Exports amounted to about 30,000,000 bushels.The increase in production would therefore increase the amountavailable for export to about 50,000,000 bushels. The productionof White wheat is 20,000,000 bushels in excess of the average of thepast three years, making a total of 117,000.000 bushels, of whichabout 50,000,000 may be exported without reducing stocks or do-mestic consumption. Increased feeding will reduce the exportable
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The Wheat Situation.. 123
study it has been possible to show the approximate fluctuations inwheat costs for the period 1913 to 1923.
In the winter wheat States of Kansas, Nebraska, and Missouri,the relation of the price of wheat to the cost of prod.uction, exclud-ing land rent, was favorable to the producer until 1921. Duringthe last three years, however, wheat farmers in these States havehad no return for the capital invested in wheat land and have lackedfrom $0.10 to $2.60 per acre of receiving enough to pay the othercosts of production.
In the spring wheat States of North and South Dakota andMinnesota the price of wheat has been sufficient to cover the net cost,excluding land rent, for seven of the past eleven years, althoughduring some of these years very little was left for use of land afterpaying other costs. Since 1919 the price has been insufficient to payfor the use of land and has lacked from $0.10 to $3.42 per acre ofcovering other production costs.
More favorable yields in the winter wheat regions have beenthe main factor in making winter wheat production less expensive
FARM PRICE OF WHEAT AND THE COST OF IMPORTANT FACTORS INWHEAT PRODUCTION, 1913-1923.PERCENT
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than that of spring wheat. For the eleven-year period 1913-1923in the spring wheat region the computed average net cost of wheatproduction, exclusive of land rent, varied from $0.59 to $2.19 petbushel, whereas in the winter wheat region covered by the studythe variation was from $0.52 to $1.44 per bushel.
Relative Costs of Wheat Production in §ubhumid and Semiarid Regions.
A substantial part of both winter and spring wheat is producedin the semiarid regions of the West where, owing to low and uncer-tain precipitation, winter killing, hail, and other causes, the riskis high.
Ford County, Kans., is representative of semiarid conditions inthe winter wheat region. In this county, in ten out of the lasttwelve years, there has been an abandoned acreage ranging from 6
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The Wheat Situation. 147

ican p t chases may be necessary. The War Finance Corpora-
tion shi tad make special efforts to finance the exportation of wheat
in line with the joint resolution of Congress, January, 1921, reviving
the activities of that corporation.
The wheat surplus may be reduced materially by increasing; do-

mestic consumption. The per capita consumption of wheat flour
and bread has been lessened by the war-time campaign to save food.
coupled with the high prices for bread which have since been main-
tained. A reduction in the price to consumers by narrowing the
margin between wheat flour and bread would, no doubt, increase the
consumption, and a return by public eating houses and dining cars
to the custom of serving bread free with orders would contribute to
the same end. Furthermore, at present prices wheat can be econom-
ically substituted for corn as livestock feed in many parts of the
country, and its use for this purpose may be increased to advantage.

PRICES OF WHEAT. FOOD, AND ALL COMMODITIES; EARNINGS OF FAC-
TORY WORKERS; COST OF LIVING; AND FREIGHT RATES. 1913-1923.
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American freight rates, which are still 45 per cent and more
above those of 1913, have not been adjusted to meet the decline in
farm prices, whereas Canadian rates are now practically back to
their pre-war level. To meet the emergency a reduction of at least
25 per cent in interstate rates on wheat and wheat products originat-
ing in the distressed wheat areas would be helpful, these rates to
remain effective until wheat prices shall have more nearely reached
a parity with the prices of other commodities or until a readjust-
ment has been made in all freight rates. In order to determine a
proper basis for this adjustment, the Interstate Commerce Commis-
sion or a special commission composed of representatives of railroads
and shippers, and created for that purpose, should review without
delay the-entire structure of interstate railroad rates and should make
or submit recommendations for adjustments which ,will return ade-
quate revenues to the railroads and as well afford some. relief in the
way of reducing the cost of transporting agricultural products.
Farm taxes in many sections of the country have become a serious

burden, especially in regions where farmers are in financial distress,
and a downward revision is essential. The partial substitution of
taxes based on income for the present property taxes would provide
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Prices

er of Indian Affairs; graduate Iowa
College, and Andover Seminary: law-

ver: was in Europe in 1858 and was

aide de camp to King Victor Emanuel

in Italian war; returned to America

and served throughout the Civil War:
in 1869 was consul general at Marsail-
les. and while there was charge de
affairs for Germany during the
Franco-German war: came hack to
America and was clerk of the U. S.
Circuit court at St. Louis. 1875-1885,
when he came to Dakota locating at
Letcher and engaged in farming: was
member of the territorial legislature,
1889.

Year Wheat Corn Barley
1876 80 .60 .40 -
1677 77 .50 .40

.66 .22 .92
Q 93 .24 .60

- <40 80 .28 .62
1681  
1682 
1883 

.75
72

.32
.35

35
.35

1684 .65 .40 .30
1885 .60 .27 .40
iss6 .50 .22 .30
1887 .50 .25 .35
188s .88 .30 .50
iso .72 .21. .51
I s90 .87 .38 .61
1091  .83 .42 .50
189' .60 .31
1891 .54 .28
1894 .40 .37
1895 .38 .23 .19
1896 .62 .18 .19
1S97 .69 .21 s .22
1898 .50 .23 ' .27
1899 .50 .26 .29
1400 .58 .29 .31
1901  .53 .45 .42
1902 .57 .41 .38
1903 .62 .35 .33
1904  .79 .36 .31
1905 ..... .67 .32 .29
1906 .61 .29 .32
1907 .89 .46 .61
1900 .92 .50 .41
1904 .90 .50 .45
1910 .89 .40 .59
1911  .91 .53 .88
191" .69 .37 .42
1911 .71 .36 .46
1914  .94 .56 .So
191', .86 .49 .46
1916 1.50 .77 .53
1917  1.96 1.20 1.10
1918 1.99 1.10 .78
191. 2.40 1.19 1.15
1920 1.15 .42 .52
1921  .87 .26 .29
1929 .92 .50 .42
1823 .81 .52 .40

Prices

Price, W. P., 1846- ; Tulare,
Spink co.: horn at Newark, Ohio,
April 14th; Civil War veteran; came
to South Dakota in 1887 and engaged
in farming: held numerous township
offices: Commander of (1. A. R. posts
in Redfield and Hitchcock; member,
legislature. 1907, 1909.

Prices. The prices here given as of
January 1. in each year are prior to
1895 secured from the market col-
umns of the Yankton Press and Da-
kotan. since that date the farm value
of products as reported by the Feder-
al Department of Agriculture:

11Ye
.75

I tat,:
.3.1

Ilut ter Eggs
.70 .12

Beef
3.00

Hogs Sugar
3.50 .10

."5 20 .12
.31 .12 7.0(1. .09
.47 .04 7.00 .10

.10

.10

.09
...7,.", .05
.33 .... .12 .09 6.00 .07
.40 .10 .111 3.50 2.50 .06
.35 .1• .12 .11 2.75 4.00 .06

.- .16 .14 4.25 .06
.35 .1 s .12 .14 2.50 5.75 ..07
.30 .1• 2.25 4.00 .08
.48 .26 .06

.20 4.00 .06
.44 .2" .04

.21 .05
.°11... .04

.25 .17 .04
.13 .04

.33 .18 .05

.34 .21 ;06

.37 .23 .06

.39 .24 .05

.43 .34 .05

.41 .27 .05

.40 .31 .0r,

.57 .24 .06

.49 .29 6.60 .05

.44 ..26 .05

.59 .37 .05

.59 .41 .05

.59 .34 .05
.61 .30 .25 .19 .05
.74; .43 .23 .18 .05
.52 .25 .26 .18 .05
.1.0 .24 .27 .20 8.80 9.05 .04
.60 .38 .25 .19 9.25 8.72 .05
.78 .28 .26 .19 9.35 7.65 .06
.76 .46 .28 .23 11.00 11.10 .07
1.18 .61 .36 .33 13.85 16.20 .08
1.35 .59 .43 .34 17.00 17.87 .08
1.41 .63 .roll .42 12.86 18.88 .09
1.25 .33 .54 .39 .13
1.09 .20 .37 .25 .06
.58 .32 .35 .24 .06
.49 .31 .40 5.91 6.53 .09
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Acres in farms  
Acres improved land in farms
Woodland in farms  
Average size of farms, in acresAverage improved acres in (ariaValue of all farm property 
Average value of each farm

The federal census of 1920 gives the following statistics pertaining to agri-culture in South Dakota:
Total population  

 636,547
74.637
74.637Total acres in Stat••  

 49.195.520
34.636.491
18.199.250

536.183
464.1
243.8

$2,823,870,212
$:37,8:35Average value of farms, per acre 
 $81.53

$64.42
47,815

781
26,041
12.269
7.891
5.328Domestic animals Number ValueHorses 

 $ 57.051,132  •'
Cattle   .31,.157 119.950,653Sheep  

 10,635,255Swine  
 42,997,699Value of all farm animals   232,364,625Poultry and Bees:

Chickens. etc. 
I;  '11;1 

$ 6,126,3:35Bee-Hives  
 11.114 77,303Acres Bushels 
 ', .756,234 69,060,782I 839,1)89 51,091,904

Number of operative farm••rs !umber of farms

Land onlY  
Farms operated by their 11V;Ii.
Farms operated by managers Farms operated by tenant.
Share Tenants  
01.4h-share tenants  
Cash tenants  

Agriculture Agriculture

ing the rigors of winter; in the sum-
mer they were rounded up by cow-
boys and sorted out by the brands
they bore. Calves were branded ac-
cording to the mother-cow they ap-
peared to follow. This was a hazard-
ous business, very profitable if the
winters were favorable, but the herds
were likely to be wiped out if the win-
ter was a rigorous one with deep and
crusted snow. With the coining of
the homesteaders statutes were enact-
ed establishing a herd law, which
made every owner responsible for his
live stock and any damage they might
inflict upon the property of another;
this was the end of free ranging and
of the range industry as previously
conducted. A more humane method
was thereafter pursued, herds were
kept under control, shelter provided
for bad weather, and hay cut to tide
over inclement periods. At the same
time the live stock upon farms stoad-

ily increased until it is by far the great-
est money producer of the State. For
the fiscal year of 1924 the railroads
operating in the State (.arried to mar-
kets beyond the State line the follow-
ing live stock produced in South Da-
kota:

!.1.. :id
Hors. s ;on! n
cacl•   poundsHoe, ..

••-i• poundsSli•

11. Sheep
Sheep and wool growing have been

pursued from the first agricultural set-
tlement. About 1St;:; Governor New-
ton Edmunds brought a number of
sheep into the Territory, stocked his
own farm and supplied them to the
settlers. They are particularly healthy
and prolific here; but the business has
been uncertain because of shifting
tariff protection. and has not been fol-
lowed largely. In 1920 we had 843,696
sheep and the wool crop was :1.999,149
pounds, worth $2.165.251.

12. Census Statistics (1920)

Corn
Oats

15
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ir 14. Agricultural Bulletins

The following Bulletins have been
issued by the U. S. Experiment Sta-
tion in connection with the State Col-
lege of Agriculture and Mechanic Arts,
Brookings:

1. Notes on the growth of trees in
the college grounds. 1887.

2. Department of agriculture and
experiment station. 1888.

3. Arbor Day: Why to plant, what
to plant, how to plant. 1888.

4. Announcements and reports of
progress of work in the departments
of Agriculture, Forestry, Horticulture
and Entomology. 1888.

5. Garden notes, with table of met-
eoroligical observations. 1888.

6. Meteorological tables, May-No-
vember (1888), to accompany garden
notes and other reports of field ob-
servations. 1888.

7. Notes on small fruits, the or-
chard, and ornamental plants. 1889.

Agriculture

Number
Wheat  3,891,468
Barley  754,929
Rye  463,132
Buckwheat  3,356
Emmer and speltz 79,688
Beans  816
Flaxseed  159,234
Hay  5,071,747
Potatoes  58,180

Agriculture

13. Marketings (1924)

For the year ending June 30, 1924, the following shipments
South Dakota to markets outside of the State.

Bushels
Wheat  27,404,494
Corn  35 826,364
Oats  28,355,842
Barley  10,525,55 I
Rye  1,707,110
Flax  768,310
Potatoes  1.814,827
Hay  tons 37.001
Horses and mules  head 23,940
Cattle  pounds 7,27,207,590
Hogs  pounds :•23,003.500
Sheep  pounds 30,319,920
All other products shipped 

tons
bush.

V:tlue
31,086,995
12,815,768
4,111,543

28,825
1,451,018

4,553
1,109.303
4,996,846
2,863,186

were made from

Value
$22,197,640.14
18,629.709.28
8,790,311.02
4,210,220.40
836,483.90

1.598,097.28
907,413.50
259,427.00

2,035,000.00
:16,764,000.00
61.774,000.00
2,883,000.00

30,000,000.00

Total marketed beyond State line $190,885,302.52
Same for 1923    175,893,929.30

Gain for year  $ 14,991,373.22

of Dakota. 1888.

16

8.
9.

10.
1889.

11.
'12.
13.

14.
15.

16.

17.
18.
19.

20.
21.
22.
23.

Drinking waters
Corn. 1889.
Germination of frosted grain.

Small grain. 1889.
Forestry. 1889.
Department of entomology.
The sugar beet. 1889.
Forestry. 1889.
The sugar beet 1890
Small grain. 1890.
The cut-worm, 1890.
The sugar beet. 1890.
Forestry. 1891.
Small grain. 1891.
Injurious insects. 1891.
Forest trees, fruits and

1889.

vege-
tables. 1891.

24. Corn. 1591.
25. Glanders. 1891.
26. Strawberry, sand cherry and or-

chard notes. 1891.
27. Sugar beet in South Dakota.

1891.
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_ere for leek eeeee eedt.

Fthae
peeeeit gU4rantY le eight States (fro- l'isrre. S. Dek., Se?t. 21)

',Worked ali week at the _ffiee of the ete,; rinteedett of
&Imes eouth Dekota. Lather eoedlete reo0rds of the depeethoret
guarank fund were availab e. No eff,rt wees made to locate recerds
of the results of .e-luidation of the failed banke, ee Aquidetien
eeta are nubliehed in the smeataMmxx :ieneiel re,eerte of the 42erine

Monday ane Tueedwy were s?ent in transcribing dateeregarding
aleim6 and payments fron the g-ierentI fune te depositors of itikfailed
bank, (eeeept tho firat seventeen) free iuga nine large volumes of a
regiater in wLich t.e3 &mix cleine eitaxerrigtee °ash depositor were
recorded.

Op
eednesdley lox i'oe tee first lf failed banks, and some

deta foe the others not ehown in the Register were transcribed frm a
sue:Lary eorksheet showintl the aeount of the ceetificates of indebted-
nese ieeued by hhe fund to depositors. and the amounts outstanding
after ?ayhents both from moratx the gelaranty fund and frow the proceeds
of ltluidetien of the banks.

Thursdey (yesterthei) and this naming I vent through awl
n)tes on teo euge volumes of einubes of tha meetings of the Depositors,
Guaranty ijiraW. Fund Comeisei ti from the beginning until after the

..,layment of the fie.al divieend in 19A.

This afternoon I looked over varioua journals Lenl financial
ecords. but found little taat will be useful for our st4F that had
not alreadl. been obtained from the ibteer recorde. kaux Took off xxfswe
seetenents of the assets add lie:11111es of the fued for a fe.. dates
available and not Aelished in fahe reports of ehe Sn,)erinteedent .f
eare.e. So thcs comLletos CI. work on the flouth Daeota fund.

Next Mond4y will be taken as com?eneatory leave for the
we.leendle work at eiemarck two weeks ago. my wile ane I will leave
here later in the afternoon for Toceee, taking the rather roundabout
route throute the besikulds and Bladk hills of Souhh Deketa.
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:r. GordoL
uf 'bawls

3tatef South Dakota
2ierre, S.  

Dear

Due to the locati.n of additic.nal Lat.Jrial regarding
North Dakota bin_ct that cl,)set durink, the period cf the guaranty
law, I find t ,,.tt I will b htxe anoth r day.

At Ulu tne, ciwritin this Lotter I cannot tell whether
I shall reac!' Pierre iL time to call at y_ur office on Friday
afternoons If rot, I expect to be tae Monlay morning.

Most sincerely yours

Clark Warburt n
DiNisi.n of Los .arc- .u1 Stat_stics
Fed.xal De2oAt In_urance Cor,oratiQn
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:r, .sors.l.'n E. YaAim
Surintendult of Banks
State f south Dakota

21erro, J. Dik.

Lie tr r.

Yclir let t,.4. of AugulA, 27 to Dr. 1,,vfix '..t6 forwarded
o 14. IA indtd kind of you t ,,rite that you might b,J av4Y
ma,t :4, but that yourassistants co-.1d give me accs to the

;:eg:xding the south 11,kota de;osit guarant system.

for hcpaiA we I have been gativzis inforwation on
..no DiAota desit guarnty system frov, the surviving records
of the depositors' JwAranty fuxid GouAssiQn. This his not taken •
uiteas. long as I h anticipated, aud I expect tk finish the
)r. L here tomorrow, and to ciriv ?iere ThursdLv forenoon.v

L. I arrive in Pierre eak4 noiL Tkals ,ii to do so, T
ca.1_ at your oaice ill tile aftomoJn.

I1otsi cerelw yours

rburton
(JhiLf, Banki41, atx, BusiLow;8 Section
Divisi,J1 of riesearchd Statistics
;oUQral De?osit Insu;ance Go? oration
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DEPARTMENT OF BANKING AND FINANCE

STATE OF SOUTH DAKOTA

PIERRE

November 9, 156

Mr. Edison H. Cramer, Chief
Division of Research and btatistics

Federal Deposit Insurance Corporation

Washington 25, D. C.

GORDEN H. NIAXAN

SUPERINTENDENT OF BANKS

'-)ear Mr. Cramer:

I wish to thank you very much for your letter of November 9th

and I can assure you that wewen very pleased to give Mr.

Warburton any information that we could insolar as the old

Guaranty Fund of the state of south Dakota is concerned, and

I would be very pleased to receive a copy of his report after

such time as the same has been compiled.

Very truly yours

w44&
GHM-h superintendent of Banks
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DEPARTMENT OF BANKING AND FINANCE

STATE OF SOUTH DAKOTA

PIERRE

August 27, 1956

Mr. Edison H. Cramer, Chief
Division of Research and Statistics
Federal Deposit Insurance Corporation

Washington 25, D. C.

Dear Mr. Cramer:

GORDEN H. MAXAM

SUPERINTENDENT OF BANKS

This will acknocaedge receipt of your letter of August 22nd referring

to previous correspondence which I had with you regarding a possible

trip to Pierre by a member of your staff to conduct a study of the

State's system of deposit guaranty. I note that Dr. Clark Warburton,

who has been in charge of the studies ,plans to be in Pierre sometime

during the last two weeks of September, and I wish to thank you very

much for advising me with regard to this for during the last two weeks

in September I will be gone part of the time for the reason that dur-

ing this period the South Dakota Bankers Association will be holding

their group meetings, and I plan to be in attendance at some of these

meetings, so if you might wish to change the dates it would still give

him sufficient time.

I wish to advise, however, that those who are in the office would be

capable of giving Mr. Whrburton available information so it would not

be absolutely necessary that I be here at the time, but I just wanted

to mention this in case that he might think I would be here, and I

can assure you that we will give whatever assistance we can relative

to the old South Dakota guaranty system.

Very truly yours

GHT,Wh Superintendent of Banks

•
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August 22, 1956

Mr. C'ordon H. Naxos
Superintendent of Banks
State of South Dakota
Pierre, South Dakota

Dear Mr. MIMS:

Reference is made to our previous correspondence regarding a
possible trip to Pierre by a member of our staff. Dr. Clark Warburton,
who has been in care of studies of the State systems of deposit
guaranty, plans to be in Pierre sometime during the lest two weeia
of September. He will communicate with you further as to the exact
date of his arrival.

Any assistance you may be able to render to Dr. Warburton in his
effort to locate as much data as possible on the South Dakota guaranty
system will be appreciated.

Very truly yours,

Edison H. Cramer, Chief
Division of esearch aaa Statistics
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DEPARTMENT OF BANKING AND FINANCE

STATE OF SOUTH DAKOTA

PIERRE

July 6, 1957

Edison H. Cramer, Chief
Division of Research and Statistics
Federal Deposit Insurance Corporation
Washington 25, D. C.

Dear Mr. Cramer:

GORDEN H. MAXAM

This will acknowledge receipt of your letter of July 3rd
returning the three documents which we recently forwarded
to you in connection with the guararty fund of the state
of South Dakota and I thank you very much for the atten-
tion you have given in returning these.

I have also noted very carefully what you have to say
with regard to a representative of your Division calling
sometime in September to examine the records personally
and I wish to advise that we will do everything we can
to give anyone who calls whatever information we can
find.

Very truly yours

bvik

GHM-h Superintendent of Banks

SUPERINTENDENT OF BANKS

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



CW:jk St at

•

or

July 3, 1956

Mr. Gordon I. Maxim
Superintendent of Banks
State of South Dakota
Pierre, South Dakota

Dear Mr. Maxaa:

Thank you very much for yvur letter of June 21 regarding
materials on the South Dakota experience with deposit guaranty.
I am returning the three documents which you sent to us. We had
in our files a copy of the Supreme Court decision and have taken off
from the other documents the data that will be useful tc us. Thank
you very much for sending us these materials.

I want to thank ycla, also, for your cooperation in asking rec-
ords of the depositors' guaranty fund available to a representative
of this Division. We hope that it will be possible for a member of
our staff to visit your office for this purpose sometime in September.We will ..:ommunicate with you later regarding our plans for such a
trip.

Enclosure

Very truly yours,

Edison H. Cramer, Chief
Division of Research and Statistics
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DEPARTMENT OF BANIiING AND FINANCE

STATE OF SOUTH DAKOTA

PIERRE

June 21, 1956

Mr. Edison H. Cramer, Chief
Division of Research and Statistics
Federal Deposit Insurance Corporation
Washington 25, D. C.

rear Mr. Cramer:

SUPERINTENDENT OF BANKS

This will acknowledge receipt of your letter of June 19th which is with
regard to the corporation having at one time started to collect infor-
mation on the experience Si  various states with deposit guaranty which
was rover broughtto a completion, but that vou naw resumed the collecting
or' information and are preparing reports on elch system which you will
publish and you are wondering if there is any possibility of obtaining some
information in regard to our State Bank Guaranty Fund law.

I wish to advise that I am forwarding to you underEeparate cover Supreme
Court decision with regard to the Guaranty Fund, a second supplemental
report of Banking Investigation and a History of the repositors Guaranty
Law in the State of South Ehkota compiled by Eric Wickstrom and which is
a thesis submitted in partial fulfillment of the requirements for the
degree of Bachelor of Science, and although I do not know whether or not
this information will be of any assistance to you I thoughtthat it would
be best that you could examine it. However, I must ask that this be
returned as these are the only copies I have.

With regard to the records of the Depositors Guaranty Flind I think that
these would all be available, but it might take some time to locate the
information, but if you wish to send someone here to try and obtain it
we will give him our fullest cooperation.

Trusting that the information which I am sending will be of sme value,
1k

_

Very tri.11y yours

NAAAA
GHM-h Superintendent of Banks
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June l} 1.56$

Mr. Gordon N. Mimes
Superintendent of Banks
Pierre, South Dakota

Dear Mr. Mamas:

:itat

Soon after the beginning of 7e4eral deposit insurance, we began toeollect information on the experience of various States with depositguaranty. Our studies of these State systems were not brought to com-pletion at that time. They hare recently been resumed, and we are notpreparing reports on each of them which we plan to complete for publica-tion.

We have found considerable information in the biennial reports ofthe Superintendent of Banks about the operation's and financial resultsof the south Dakota depositors' guaranty Amid, and of the results ofliquidation of the banks that failed while the law was in fcrce. How-ever, we would like to make two inquiries about the possibility of obtainingadditional information.

First, to you know of any studies of the Gouth Dakota depositors'guaranty system that have been mule WACO 1;35, such as reports forofficials of the tate or for the LeKialature„ or studies by universityprofessors or graduate students?

Second, would records of the Depositors' Guaranty Fend Commission,which we presume may nov be in archives or storage, be available for theuse of a member of our staff who might come to Pierre to use thine Wewould like very such to obtain sufficient information to enable us toprepare a tabulation, by years, of the receipts and disbursements ofthe guaranty fund, and also a tabulation of the failed beaks by yearof failure showing such items as their total deposits, the elates allowedfor guarantee, payments from the guaranty fund, and recoveries from liqui-ation of the assets.

Very truly yours,

Edison R. Cramer, Chief
Division of Research and Statistics
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June 15, 1951

Mr. Verne W. Abeel
Superintendent of Minks
Pierre, South Dakota

Dear Kr. Abeels

$ome years agla me collected for our files a good deal of
material on the depositor giaranty fUnds of South Dakota ami other
middle vestern states.

I would like to have references to sag material on the
South Dakota lour (1916-1927) which has been published during the
past ten or fifteen years. las the Fund been liquidated? Was a
report, official or unofficial, ever prepared.? Was a financial
sammary of collections and disbursements ever made?

I would certainly Appreciate any references you might
furnish*, or information to vhich I might be directed.

Very truly yours,

Edison R. Cromer, Chief,
Division of Research and Statistics.
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DEPARTMENT OF BANKING AND FINANCE
STATE OF SOUTH DAKOTA

PIERRE

November 14, 1939

Mr. Donald S. Thompson,
Chief, Division of Research and Statistics
Federal Deposit Insurance Corporation
Washington, D. C.

Dear Sir:

Erling Haugo
Superintendent of

banks

This will acknowledge receipt of your :Letter of
October 14th, wherein you ask for information regarding the
operation of the guaranty fund in South Dakota.

It is going to be quite a task to compile the
report that you ask for, and it will take us quite some little
time to do so, however, we will try to do our best in
obtaining the information you desire and will forward it to you
as soon as we can conveniently do so.

Yours,very truly,

(signed)

S. E. Anderson,
Deputy Superintendent of Banks.
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October 14, 1939

Mr. Erling Haugo,
Superintendent of Banks,
Pierre, South Dakota.

Dear Mr. Haugo:

Five years ago this Division collected some material relating
to guaranty of bank deposits in various States prior to the creation of
the Federal Deposit Insurance Corporation. It was impossible to complete
our study at that time and we are now attempting to obtain further
information regarding the various State funds.

Your office supplied us with considerable information regarding
the operation of the guaranty fund in South Dakota, including a copy of
the Supreme Court decision pertaining to the disposition of the fund.
However, we would like to obtain the information described below which
we do not have. We shall be glad to supply clerical or stenographic
assistance or reimburse you for expenses incurred in compiling the
material or having copies made.

1. A statement of the annual receipts and expenditures of the
fund showing the amounts received from various sources (assess-
ments, liquidation of assets, interest, etc.), and of expendi-
tures for various purposes (payment of deposits or certificates
of indebtedness, interest, expenses, etc.)

2. A table giving the following information for each guaranteed
bank which failed:

a. Amount of guaranteed deposits and whether such deposits
were paid directly by the fund or by issue of certificates
of indebtedness;

b. Amount of dividends paid by guaranty fund on such
certificates of indebtedness;

c. Guaranteed deposits paid directly by the bank and payments
by the bank on certificates of indebtedness issued by the
fund to the depositors of the bank;

d. Certificates of indebtedness still outstanding;

e. Dividends paid by banks to the guaranty fund on the claims
to which the fund was subrogated.

Very truly yours,

Donald S. Thompson, Chief,
Division of Research and Statistics.
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October 22, 1934.

SOUTH DAKOTA INTERVIEW

Mr. M. Plin Beebe, President,
Bank of Kimball,
Ipswich, South Dakota.

mr. Beebe was present during the interview with
three of the Texas bankers. He was impressed by the fact that
that one Texas banker had a bank which until the addition of
Capital funds by the Reconstruction Finance Corporation was
unable to qualify for membership in the Federal Reserve System.
This banker was strongly in favor of the guaranty of deposits
and Mr. Beebe felt that he desired protection for deposits in
his bank as he expected to do a speculative banking business.

He characterized one of the other Texas bankers who had had

experience in paying out the guaranty funds as a banking com-
missioner in Texas during the time of the operation of the

guaranty law, as a man fully aware of the dangers to which

such plans were exposed.

Mr. Beebe, judging from his experience Nith the
operation of the law in South Dakota felt that all plans for

deposit insurance were fundamentally unsound and that they

offered protection to the banker who wished to take undue
risks with the money of his depositors.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



G
0

• FEDERAL DEPOSIT INSURANCE CORPORATION

Supervising Examiner
Federal Deposit insurance Corporation
1200 Minnesota Building
St. Paul, Minnesota

•

1

November 20, 1934.

Mr. John G. Nichols, Cnief,
Examining Division,
Federal Deposit insurance Corporation,
National Press Building,
Washington, D. C.

Dear Mr. Nichols:

Supplementing my letter of October 2nd, 1934 wherein was
set forth information regarding the operation of the Guaranty Fund
in the State of North Dakota, I wish to submit copy of a letter
received from Examiner A. E. Fossum, who was for many years an
Examiner and Later Deputy Superintendent of Banks in the State of
South Dakota. This letter is in regard to the operation of the Guaranty
hind in the State of South Dakota.

There is also enclosed two copies of a Supreme Court Deci-
sion in that State, znich also contains considerable information in
the same regard. This information is being transmitted to you in the
saide form as it was received by myself, as I believe that Ir. Fossum,
being actively in contact with the operation of the Fund, is better
able to set forth the facts than myself.

Yours very truly,

(s) L. J. Van Brunt

L. J. VAN BRUNT
Supervising Examiner
Tenth District
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FasHSD STIT

October 19, 19,4

Mr., L. A. Lz,rttli„ Pre:iident,
South Dtot- 1;., nsicers Acsociation*
American Et,nx . re tst4ei4,tion Convention,
Willard Hotel,
Washington, L.

Dear Ni. L rsent

In connection with our studies of the bank.
ing laws and their opemtion i th(; stnteF which hwee in
the pest bAd demosit insurf,nce or glIrtntly laws, it would
be of vtluable assistance if on( of the no.mbers of this
Division could have a personal intyrvierr with you while
you are in Wt4shington*

Your firsthand knovled1;e of thc situation
In South Dakota would shed Light on how the various ptrts
of the las operated*

The *Moes of tt7e Federal Deposit insurance
Corporwtion rre loctted in thc 3atione1 Press Balding,
wttich is just across the street from the Willard Hotel*
Our room number is 4,3 awl our telephone number is Dietrict
1;1,0, Lxtension 112*

We would appreci4te your granting us an inter.
view .ne fteVitling Us when se where it lacy be had.

Very truly yourso

fta.Jr.
or

Mortimer J. Fox, Jr.,
Chief StetisticiLn.
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i.14,orEe A. tr,rring,

S4'1x0., BrnSe'^rs AssoeLtion,
Huron, Sfyith /4.kkots.

Lela. Ar. toirrinct

The inrormation IMr121,01!1-1

%trisoi la prar omwersotion ul ln
prove of value to in our study of stste guernt7 of
bcnk depeeito• le appreciate thc tact thrt rou took
tile during a bvp, eenvention to come in and talk with

use

At that tins you premised to send to us
references to the ?reseeding* of the south Dtkotb Bonkers
Ascocition which referred to the law in South Dkkotc•
Ile find in the tIngrerNionel Library and in the Federal
Ilsgerv.rs Librrry combinsd, eopiaa of these proceeding* for
all yoors up to 1923 except for the year 1919. we would
like rry -iuch to vm you :lend us this inferaviou f.rd
spy other evaluble twtorial thich you this* mould be of
assistence to us in this *WTI'

We are enclozilg a frank which oty usmi

in pl;ce of posUge in sending the arterial to tut.

Velr7 truly yours,

gortimer Z. Fox, Jr.,
Chief $t tistiein.

Enclos-ure.
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intHSD CTT X

October 19, 19'24

Zr. George A. Stttrring, Executive Mravger,
South Dakota Bankers Asroci,tion,
Aaarivin Bankrro Lssociz:tion Convention,
WilltIrd Hotel,
Weshington, D. C.

Detr Sr. tArrifigs

In connection with OUr studies of the bank.
tag laws and their operation in tht states which have in
the p:st had deposit invurcnce or guar,-,nty lave, it would
be or vuluable sesistence If one of the members of this
Divinion could have a persoml interview with you while
you ere in Washington.

Tour fir:Ahand knowleke of the situttion
in South Dakott would shed light on hom. the vc,rious p 1st/
of the law operPted.

The offices of the Fedcml Deporit Inf,urt4ce
Cor,loration tre locbted in the Xationfl grec* Building,
which is just ecross the stromq, from the WillLrd Hotel.
Our room nmmber is 433 and our telephone number is ristrict
1240, Extension 112.

We would appreciate your granting us on inter—
view vad advising ua *hen and where it nay he hada

Very truly yolirs,

IPIMIF4i4ilti

Uortimer J. Fox, Jr.,
Chief Statistician.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



Hoa. F. K. 3traint
Suocrint,m'ont of Danko or
c/o Natianl Confersnoe of
Ouperviiinz Officials,

Lord Baltimore Rotel,

toir Mr. Arnim

October 160 1134

South Dakota,
State

r,14T7

In connrtction 1,Mh ("11" Audios or the
bwth;les4 ea3 oper,Aion in tr,4 ittetes which
lanve i4 t ddepoit inluranre or guaranty levet
It roulij he of vnluable asei5tonne if one of the see.
bera of this Division ccoild have a permsnal interview
with you while you are in thlz7 neighborhood*

Tor firsthR,nd knowledge of tt.la situa—
tion in South Dakota would shed light on how the vtrioum
perU of the Ise operated.

Will you'd/ass advire ue as to whew
and wbers thts Intnrview now be h24, mithor hare in
lleshietton or in Baltimore. A, thm time is so short a
talesman Rent oollcot to the Statistical Division,
Federal Dewitt Im-4rtinke CorporAiom, wnahington, D. C.
mould be apprecitted.

Very truly yours,

liratod) rd. J. p yr

Uortimer Jo. Fox, Jr.,
Chief :tatistician..

'
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Pierre, South Dakota,
October 8, 1934.

Mr. L. J. Van Brunt,
Supervising Examiner Tenth District,
Federal :)eposit Insurance Cor-,orstion,
3t. Paul, Minnesota.

In re: South Dakota Guaranty .ct

Dear Mr. Van Brunt:

In assembling data and information for your office, relating to South :)akota's
old Cuaranty Fund Jet, its operation, failure and repeal, the tl_ought occurred
to me ttat, inasmuch as the opinion that was written by Judge :ampbell of our
Supreme Court in passing upon the validity of the repeal of the law, contains
such a complete and comprehensive review and discussion of the subject, a copy of
that opinion would probably give you a better description and history than could
be embodied in a letter. I am, therefore, taking the liberty of enclosing a
copy of this opinion in pamphlet form. The general scheme of the law can be
found summarized beginning on page 7, and reference is made also to the new
;Aind, on page 15. With respect to the new Fund, this has been made inoperative
by recent legislation which provided for the return of the individual 7unds to
all banks accepted as members of the F. D. I. C., and discontinuance of assess-
ments during the period of such membership. The common reasons for failure of
local (Naranty laws to function as were originally intended are set out on !Age
30 of the opinion, and the cause of the collapse of the South Dakota T'und is no
exception, and may, I believe, be correctly attributed to the reasons given.

In addition to the more minute details recited in the opinion, the high spots in
the operation of our Fund may be smumarized as follows:

Averaged yearly deposits in contributing
bunks for the years 1915 to 1926 inclusive :;116,759,00C

averaged yearly assessments paid in by con-
tributing banks at the rate of of 1 per
year for the sme period 291,900

Total of assessments paid by contributing
banks for the above stated period and ap-
plied in payment of deposits in closed banks :5,500,000

Present principal amount of outstanding and
unpaid Certificates of Indebtedness 35,000,000

Cram the above it can be noted that for the twelve years during ;Ilich our guar-
anty of bank deposits law was in effect, open banks contributed to the fund, 3'

416
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of their averaged deposits, and it can be observed further that in order to have

avoided the $35,000,000 deficit that now exists, it would have been necessary for

the same banks to have contributed an additional 30%, making a total of 33% of

their deposits, which may be reduced to an annual late of 21%, instead of a rate

of .1 of 1% as was prescribed by the law. The 035,000,000 of outstanding and un-

paid certificates are the approximate liabilities of the Fund, after dividends

resulting from liquidation of the assets of the several closed banks have been

applied on the original claims against the Fund.

Should you be interested in other features or conditions in connection with the

Fund which have not been covered in the pamphlet or this letter, I shall be glad

to furnish you with such information.

Very truly yours,

A. E. Fossum (Signed)

A. E. FOJSUM
Examiner.
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Flia STAT. B.

Janurkr;s, P s

Ur. F. R. Strain,
3 isteadont of banks,
Pierre, South Dakota.

Dear Mr. Straias

The StstistInal Division or the rederel
Deposit lasurease Corporation is making a study of
banking eonditioss in those nate* in whioh there
were laws guaranteeing bin 4 deposits.

We would like to have a co:y of the
"Re;,ort of the Attorney Geistral to the Legislature
of the Investigations or the Darvrtaint if Ban1ring
and Yininos, snei v1ao any sup leAsatary
reportb thftt have been tad* Coca 1950.

Tf it la not ,lossible for you to furnish
these to Lis, will you tell us how to obtAin thaw?
lour assistaace in thia matter will he greatly
appreciated.

ivory truly yours,

(Signed) M. J. Poi, Jr.

4ortiser J. Fox, Jr.,
Statistieal Divtaton.
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STAT. 13,

Tandy?, US$

Mrs 1.14 J. lien Bruit,
alperwising Snesiner, Tenth District,
Patera Seposit Insuranee Corri)r,ktion,
$t. Pail* Minnosots.

Dear Mr. Van grunts

A copy of a letter to yea fres Mr. A. IL roma*
dated October 8* li544 concerning the South Dakota GuarAnty Actshas been referred to up. Mr. Pees* states that he will be
glsd to furnish additiosrl info:natio= on this *abject.

We should like to knew the ameint of assessments
colleeted froa the banks each yenr during the tiee that the
guaranty law was in force in South Dahetee

Is it correct thvt the rate of aeoessaemt fro*
116 to 1927 was one.fourth of ems dor cent of the mirage daily
depostts?

we should tam) like to know both the rate of
WINWOM0411 by years in North Dakota and the amount is dollars ofeaseeemente collected oach year.

We :31.1:,11 be v.,ry glad if you will assist us in
obtaining this information concerning the guaranty funrds of
Sera and Sega DIAota,

Very truly rows,

usigneai M. J. Fox, Jr,

Mortimer 3, Pox, Jr.,
Chief Statietician,
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Stat B.

Jnnukry 24, DTA

gr. L. J. Van Brunt, Examiner,
1200 Iiinncaota
;t. Paul, hannesota.

Deer Ur. Van Brunts

We have received your letters of Jan—
uary 14 aiui Jantrry 15 conteln:!n; further inr,,rAation
concerning the operations of the euarenty Nee in the
iitates of aorth DkAcltn and 3outh Dnkota. The reports
by Mr. John P. Goodrzan and Mr. A. E. Possum hove
assisted us !n our attempt to oonplets the fInencial
record of these funs.

Our record of South Dakota is now in a
satisfactory condition. We are, however, still desirous
of securing additioncl information concerning the liquid—
ation of insolvent banks in North Dakota. We have
written to L. Baird, roceiver, for the figures
desired nid hoi.o to obtain complete dntr in this matter.

Than. you for your assistance in help—
ing us to secure the informelion on this subject.

Very truly yours,

Mortimer 3. Fox, Jr.,
Chief Statistician.
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TABLE/. NUMBER AND DEPOSITS OF OPERATING BANKS IN SOUTH DAKOTA PARTICIPATING AND NOT
PARTICIPATING IN THE DEPOSIT GUARANTY SYSTEM, 1916-1927

•
Year
enc%li

Amk 1916

IIF 1917
1918
1919

411 1920
1921

1922

1923

1924

Number of banks
Total num-
ber of
operating
banks

462-

1925 Li? S'
q,1 11

41101
a-

1

eq tt 15 - 0

iql‘- P

Partici-
pating

-2_1]

0;3

Not
partici-
pati

Ito

Total

;
I
I
2?"7650
,7 1173
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2-0 27-5?
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1)O 3/, 0-1, —02 c,-Y ,
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, '7 igib,A •

ee • .

/.
Deposits 1AL, 1.:,) Participating
Participating Not partici- banks as per-

pating centage of
operating
banks

145'15ie

t;

3%4-39)

5014')
t,Lici'2„ 235,

tic/7,408

'703,3q

e•-•

ii -y 2

>fir
rf,'Aji?

'/..51

76 F
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FL' 5.(?
?b.i ,5
3 0,14 te,P,'I

0,5

eoi"
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61.6

1
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64,
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All,banks in State clia"e• 3d
(Reports Comptrolled of Currency)
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Date 
c111.1
1a
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STATISTICAL DATA REGARDING DEPOSIT GUARANTY FWD IN 
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abstracts) Call date
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5c4
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3a./1-
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TABLE NUMBER AND DEPOSITS OF GUARANTEED STATE BANKS
IN SOUTH DAKOTA, JUNE 30, 1916.J AND JUNE 30, 1926.

Amount of Percentage Percentage
Number of deposits of number of aggregate
banks (thousands of banks deposits

of dollars)

All guaranteed banks
June 30, 1916 498 $71,899 100.0 100.0

Banks with deposits of
$100,000 or less 241 14,557 48.4 20.2
$100,000 to $250,000 200 32,295 40.2 44.9
$250,000 to $500,000 46 15,448 9.2 21.5

$500,000 to $1,000,000 9 5,718 1.8 8.0
$1,000,000 to $2,000,000 1 1,260 0.2 1.8
$2,000,000 and over 1 2,621 0.2 3.6

Largest bank •• 2,621 0.2 3.6
Largest 5 banks • • 6,102 1.0 8.5
Largest 10 banks • • 9,040 2.0 12.6

All guaranteed banks
June 30, 1926 366 95,883, 100.0 100.0

Banks with deposits of
$100,000 or less 63 4,153 17.2 4.3

$100,000 to $250,000 160 26,737 43.7 27.9

250,000 to $500,000 105 35,973 28.7 37.5

$500,000 to $1,000,000 32 20,440 8.7 21.3
$1,000,000 to $2,000,000 5 . 6,034 1.4 6.3
More than $2,000,000 1 2,546 0.3 2.7

Largest bank •• 2,546 0.3 2.7

Largest 5 banks .. 7,564 1.4 7.9
Largest 10 banks •• 12,118 2.7 12.6

Sto4.4A.. (9 I L
cl

•

dowitL .1‘ 6,w,4446., L

6\ A.
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Table 1. Number and Deposits of State and National Banks in South Dakota,
1916-1927, By Years

Call date Aumber of banks  Deposits (in thousands of dollars) State banks
nearest1/ Total State National Total State National as percentage
June 30- (parti- (participating) of total 

cipating) Number Deposits

1916 622
1917 632
1918 642
1919 655
1920 693
1921 700

1922 695
1923 687
1924 553
1925 526
1926 474
1927 417

498 124 124,731 72,068 52,663 80.1 57.8
506 126 161,643 97,981 63,662 80.1 60.6
517 125 196,385 123,802 72,583 80.5 63.0
529 126 267,381 172,015 95,366 80.8 64.3
557 136 263,884 173,501 90,383 80.4 65.7
566 134 205,039 136,368 68,671 80.9 66.5

562 133 218,796 146,316 72,480 80.9 66.9
556 131 233,508 157,272 76,236 80.9 67.4
437 116 177,713 111,524 66,189 79.0 62.8
415 111 189,503 116,486 73,017 78.9 61.5
366 108 167,017 96,214 70,803 77.2 57.6
319 98 134,889 73,896 60,993 76.5 54.8

Source: National Banks, Reports of Comptroller of the Currency, 1916-1927
State Banks, Biennial Report, Superintendent of Banks, South

Dakota, 1928.

1 Call dates for national and State banks are not identical.
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TABLE

1

NUMBNANErDEPOS TS OF PARTICIPATING BANKS IN SOUTH DAKOTA CLOSED BECAUSE
OF FINANCIAL DIFFICULTIES, JANUARY 1, 1916,TO JULY L, 1927, BY YEARS

• Total
number
of failed
banks

Reopened with
no obligation
on the fund

elflt;:A

•

cr7

4

•

•

41.

4.0

Failed banks entailing obligations on the fund
Number Deposits (in Number sus-

dollars) 4 pended per
100 active
banks

3Z,43o

•••••••••••

3.43
to,4-tat;0=fit

3,312,,4s-e#

Ibt 17,>"

•- -

-

Deposits in
closed banks
per $100 of
deposits in
active banks
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Table 8. CAUSES OF SUSPENSIONS OF
BANKS 1921-1930 AS RETORTED ON SCHEDULES PREPARED
BY SUPERINTENDENT OF BANKS IN SOUTH DAKOTA FOR THE
FEDERAL RESERVE COMMITTEE ON BRANCH, GROUP, AND
  CHAIN BANKING 

Total number of suspensions, 1921-1230

Dishonesty of officers or employees:
Defalcation

Excessive loans to management and collapse
of speculative booms:

Regional economic disaster or adverse
conditions in specific industries:

Losses due to unforeseen agricultural
or industrial disasters, such as flood,
drought, boll weevil, etc.

Decline in real estate values

Primary Contributing
Cause Cause

393

22

-0-

38
71

13

-0-

86
269

Managerial incowpctence, inadequate earnings,
and excessive competition:

Incompetent management 24 0
Insufficient diversification 9 128

Causes not readily classified above:
Heavy withdrawals 95 166
Failure of affiliated institution or

correspondent 35 24
Other causes 97 94
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A

• 
Table 3. Size Distrib ion of Guaranteed Failed Banks in South Dakota

Compared with Size Distribution of Active Banks, June 1916 - June 1927

•

Size category
Operating
banks
(average)

1/

Failed
banks

(11 years)banks

Percentage of total Failing

Operating Failed rate per
banks year 2/

Total number of banks 490 247 100.0 100.0 4.6

T,Tumber of banks with deposits
of
$100,000 or less 120 70 24.5 28.3 5.3
$100,000 to $250,000 202 105 41.2 42.5 4.7
$250,000 to $500,000 121 53 24.7 21.5 4.o
$500,000 to $1,000,000 39 17 8.0 6.9 4.o
$1,000,000 to $2,000,000 6 1 1.2 0.4 1.5
More than $2,000,000 2 1 0.4 0.4 4.5

Total deposits (in thou-
sands) lly,856 57,060 100.0 100.0 4.27

In banks with deposits of
$100,000 or less 7,835 4,712 6.6 8.3 5.45

$100,000 to $250,000 33,552 17,199 28.0 30.1 4.63

$250,000 to $500,000 42,200 17,725 35.2 31.1 3.81

$500,000 to $1,000,000 25,056 11,519 20.9 20.2 4.18

$1,000,000 to $2,000,000 7,707 1,283 6.4 2.2 1.55

More than $2,000,000 3,506 _V 4,622 2.9 8.1 12.00

Source: Biennial Reports of the Superintendent of Banks, South

Dakota

1/ Average of six biennial figures, 1916-1926, inclusive.

Annual average number of failures per 100 active banks, and

annual average deposits in failed banks per $100 of deposits in active

banks.
3/ The deposits of the bank which failed averaged,$15,280,000: the

average of the bank which survived was $2,797,000.
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411/ Table 4. Number and Deposits of State Banks in South Dakdta Clos
of Financial Difficulties, 1917-1927

•

d Because

Year

Number of Deposits at Number suspended Deposits in
banks time of banks per 100 closed banks

closing active banks per 100 of
(in thousands) deposits in

active banks

Total or average 247 $57,060

1917 1 32
1918
1919
1920 1 139
1921 1 509
1922 7 1,704

1923 9 1,986
1924 116 34,871
1925 26 3,789
1926 53 9,186
1927 33 4,844

4.2 1/ 3.9 1/

0.2 0.03

--
0.2 0.1
0.2 0.4
1.2 1.2

1.3 .9
21.0 14.9
4.9 ?.P

.,..1.2 5.5
7.9 3.6

1/ Annual Rate_

National Banks

Total or average 48 $16,195 3.3 1.9

1917
1918
1919
1920
1921 2 1,088 1.5 1.6

1922

1923 3 699 2.3 0.9
1924 16 6,498 13.8 9.8

1925 8 2,680 7.2 3.7
1926 7 1,671 6.5 2.4

1927 12 3,559 12.2 5.8

Source: State banks - Biennial Reports of the Superintendent of

Banks, South Dakota; National banks - Report of the Comptroller of Currency,

1931, pp. 377-433.

1/ Annual rate.
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TABLE / . SIZE DISTRIBUTION OF FAIL$D BANKS IN SOUTH DAKOTA COMPARED WITH
AVERAGE SIZE DISTRIBUTION OF OPERATING BANKS: PERIOD OF OPERATION OF

DEPOSIT GUARANTY SYSTEM

Number of banks
Average
number of
operating
banks

I

Failed lAverage
banks annual

4 number
! of failed
!banks per
100 active
banks

cr/

Deposits
Average Of failed,
deposits !banks (inI.
of opera- ,thousands)
ting banks
(in thou-
sands)

Total

Banks with deposits of --

$100,000 or less
$100,000 to $250,000
$250,000 to $500,000

$500,000 to $1,000,000
$1,000,000 to $2, 000,000
,2,000,000 or more

21.241Q 43

1/ Average of six biennial figures, 1916-1926, inclusive
Superintendent of Banks, South Dakot9.

7,8351

33,56-Z
q.2,Vco

2,5"/O56

r1:101

3,506

Average
annual
amount of
deposits in
failed bank;
per $100 de.
posits in
.operatint
\banks

451.

331

6,00

12,35-q 6,341

11,67-

(Biennial Reports of the

100.0

a.3

Lf,cfe
4.32,
3.53

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



III

-22-

Table 5. Size Distribution of National Failed Banks in South Dakota
Compared with Size Distribution of Active Banks, June 1916 - June 1927

Size category
Operating Failed
banks banks
(average) (11 yrs)banks

1/

Percentage of total Failing
Operating Failed

banks
rate per
year 2/_

Total number of banks

124 48 100.0 100.0 3.5
Number of banks with
deposits of -

$100,000 or less 7 4 5.6 8.3 5.2
$100,000 to $250,000 30 20 24.2 41.7 6.1
$250,000 to $500,000 43 17 34.7 35.4 3.6
$500,000 to $1,000,000 32 5 25.8 10.4 1.4
$1,000,000 to $2,000,000 9 2 7.3 4.2 2.0
More than $2,000,000 3 -- 2.4

Total deposits (in thousands)
In banks with deposits of - 63,507 16,195 100.0 100.0 2.36
$100,000 or less 377 327 0.6 2.0 7.90
$100,000 to $250,000 5,486 3,555 8.6 22.0 5.90
$250,000 to $500,000
$500,000 to $1,000,000

15,990
22,173

6,020
3,679

25.2
34.9

37.2
22.7

3.45
1.55

$1,000,000 to $2,000,000 11,431 2,614 18.0 16.1 2.09
More than $2,000,000 8,050 -- 12.7

Source: Report of the Comptroller of the Currency.
1/ Average of six biennial figures, 1916-1926 inclusive.
2/ Annual average number of failures per 100 active banks and annual

average deposits in failed banks per $100 of deposits in active banks.
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TABLE . ESTIMATED ASSESSMENTS SOUTH
DAKOTA BANK DEPOSITORS GUARANTY FUND, BY YEARS, JUNE 30,
1916-1927

Year
ended June 30 Amount of Assessment 1

Paid b
guarant

1916 $180,017

1917 244,953

1918 309,505

1919 430,038

1920 433,753

1921 340,920

1922 365,790

1923 393,180

1924 278,810

1925 291,215

1926 240,535

1927 184,740

1/ Estimated on the basis of of 1 percent of deposits on June 30th as

shown in Table 2.

t,
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Assessments and losses in failed banks

A final statement of South Dakota's Depositors' Guaranty Fund,

published on .l'une 30, 1941 is shown in Table tg  • During the life of the

Fund assessments collected from open banks amounted to $3,584,541.09.

Interest and other collections amounted to $61,963.10. The Depositors'

Guaranty Fund Commission paid in full the first sixteen banks which failed

and also paid a fifty per cent dividend to the seventeenth bank to fail,

1:brIr <

the Stockgroaers Bank of
h 
Pierre. In exchange for the funds advanced to

these failed banks to pay depositors the Fund received subrogated claims.

The final statement of the Fund indicates a determined loss or these subrogated

claims, after dividends from the liquidation of the banks had been applied on

the claims, of $2,684,421.00. Among the liabilities of the banks which failed

4-tm.c.
during the period of, deposit.guaranty were the annual assessments of tbe bak

tt.,,bul.;‘),,44/

All of the*s banks w4aesa-1a.q.iio1eftoad with a net loss to the Fund on

this score of $528,112.33. The only other major item listed in Table Q 

was the dividend distribution of 3/11. of 1 percent paid to holders of Guaranty

Fund certificates. These totalled $35,338,000 at that time and the amounted

distributed was $262,962.53. Expenses of the Fund were $77,886.62 and the

final dividend of 23/100 of 1 percent amounted to $75,702.88.

2/ "Pursuct/04811.1111.1.014
To the stalas of April 12,

gua anty fi was set up as a

a r solutil set up, the sumI
time, bein4
amount of
Guaranty F

whilThe moh all
portion of
clertifi

according to the unpaid principal amount of their Certificates

1

15132. The above statement discloses that the sum of $270,!2.o5
dividend to be paid to such certificate holders. Of the am unt
of $262,520.95 has been disbursed.

In the event future accruals to this fund, to be derived from the liqui-
dation of the assets belonging to the guaranty fund, are of sufficient im-
portance to warrant the payment of a second dividend, it will be distributed
as a final dividend at some future time."

F7 ern— t2-1....;
ift„4 2 *1

/'137
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Assessments and losses in failed banks

A final statement of South Dakota's Depositors' Guaranty Fund,

published on J.line 30, 1941 is shown in Table . During the life of the

Fund assessments collected from open banks amounted to $3,584,541.09.

Interest and other collections amounted to $61,963.10. The Depositors'

Guaranty Fund Commission paid in full the first sixteen banks which failed

and also paid a fifty per cent dividend to the seventeenth bank to fail,

cb.
the Stockgrowers Bank of

A
Pierre. In exchange for the funds advanced to

these failed banks to pay depositors the Fund received subrogated claims.

The final statement of the Fund indicates a determined loss or these subrogated

claims, after dividends from the liquidation of the banks had been applied on

the claims, of $2,684,421.00. Among the liabilities of the banks which failed

44-1-A
during the period of deposit e guaranty were the annual assessments of tile baN.

74, ,to-cAtk 4.4444,Zol
All of thee, banks w-lasea—laut144441&44ed with a net loss to the Fund on

thi3 score of $523,112.33. The only other major item listed in Table c'(

was the dividend distribution of 4 of 1 percent paid to holders of Guaranty
)1

Fund certificates. These totalled $35,338,000 at that time and the amounted

distributed was $262,962.53. Expenses of the Fund were $77,886.62 and the

final dividend of 23/100 of 1 percent amounted to $75,702.88:21

2/ "Pursuant to a decision rendered by the Supreme Court of South Dakota relating

to the state bank guaranty fund law and disposition of monies on hand in the

gua1 
anty fund, the Depositors' Guaranty Fund Commission on April 12, 1932, adopted

a r solution providing for a distribution of such funds as were available at 
that

time, being an amount equal to approximately 3/4 of 1 % of the unpaid principal

amount of outstanding Certificates of Indebtedness against the Depositors'

Guaranty Fund.

1 

The monies in the fund having been treated as constituting trust funds in

whi h all holders of Certificates of Indebtedness were entitled to share, 
that

portion of the fund which was available for distribution was paid to all hold
ers

Artificates of Indebtednes7 against the guszanty fund on a pro rata basis
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Akc . STATEMENT OF DEPOSITORS' GUARANTY FUND AS OF
JUNE 30, 1941 ,aj

ASSETS

Due from open banks 41.67

Due from Trustees of First State Bank, Onaka (Loss) 517.53

Claims against Closed Banks (Loss) (W.F.C.) 17,377.10

Dividends Paid--3/4 of 1% 262,962.53

Dividends Paid--.0023% 75,702.88

Determined Losses--Subrogated Claims 2,684,421.00

Determined Losses--Closed Banks 527,594.80

Expenses 77 886.68
3,6 504.19

LIABILITIES

Guaranty Funds--Annual Assessments

Guaranty Funds--From Interest and Other Sources
$3,584,541.09

61,963.10
,(p3,646,504.19

This completes the liquidation of the Depositors' Guaranty Fund and

the amount of $41.67 was paid to the State Treasurer and credited to the

General Fund of the State of South Dakota as per Chapter 21 of the South

Dakota Session Laws of 1941.

147q,
'
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