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that individual banks ean pay this tax and continue in
the banking business. The banking system cannot pay
the tax and survive. The solvent banks that ean must of
necessity nationalize and the others will be forced to
liquidate. Such a result would be so disastrous to every
line of industry that its harmful effects cannot be meas-
ured. Does the court realize the gravity of the situation
and the effect of its decision? If so we have nothing
further to offer. No act of the legislature can help now.
[t is too late. Already three special assessments have
been levied and four more will be due before an act of
repeal could be passed. The accumulated taxes would
approximate between three and five million dollars. The
payment of so enormous an amount would crush a ma-
jority of the state banks under their present weakened
condition.

An appeal to the Supreme Court of the United
States would be equally ineffective even though sue-
cessful, because of the long delay before a decision
could be rendered. No power on earth except this court
can save the state banking system to the state of Ne-
braska. This is strong langunage but expresses the real
situation that confronts this court and this state.

[n support of our motion for a re-hearing we sub-
mit the following brief and argument:

L.
The collection of this confiscatory tax will destroy

a large number of state banks with enormous losses to
their depositors.
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I1.

If the assessments which have acecumulated now to
over $2,264,000.00 are enforced and an additional as-
sessment of $1,508,000 which is due, it will put an end A
to the state banking system. If the judgment of the |
trial court is affirmed and these assessments enjoined,
the state banking system can and will survive.

[11.

The public interest is so vitally involved in the f
preservation and solvency of the state banking system {
that questions of waiver and estoppel are not appli- '
cable, since the paramount public interest is controlling. i

IV. o

The collection of these assessments takes trom 4
the assets of the present banks and the protection of
their depositors and turns these assets over to the pay-
ment of depositors in other banks which failed more
than two years ago. It thus takes from one and gives
to another by legislative enactment contrary to con-
stitutional restrictions.

V.

)

There is no remedy for the banks except through {
this court. KEven a special session of the legislature
could not relieve against the present accumulated tax f
of $2,264,000.00 and an additional $1,508,000.00 which
would accumulate before the legislature could act. None
of these assessments could be set aside by the legis-
lature.
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The opinion of the Supreme Court of the United
States decided twenty years ago under conditions then
existing has no application to present conditions. Both
that court and this court have held in other cases that
the constitutionality of a law must be tested by condi-

tions existing at the time the suit is brought.

VIL

An appeal to the Supreme Court of the United
States would be ineffective because the banking system

would be wrecked before a decision could be rendered.

VIII.

The opinion in this case is so doubtful and uncer-
tain that it is capable of a construction which would
bar a review by the Supreme Court of the United
States.

IX.

[n a case of this vast importance the grounds of

the court’s decision should not be uncertain.

o
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THE EMERGENCY TAX IS CONFISCATORY. !
4 The opinion contains the following excerpt from i

the testimony of Mr. Woods: Es

““In his opinion, the conditions of the banks
and their ability to pay the assessment is ‘incom- |
parably better than in 1923.’ ’

Does this court feel that the banks can pay this
assessment if they would and are simply trying to b
escape payment through legal technicalities? If the {
court so believes, then we have failed lamentably in
presenting this case. Mr. Woods did not know the i
real condition of the state banks of Nebraska. He was 4
looking at the situation through the glasses of a na-
tional banker, and no one questions but that the nation- |
al banks are in incomparably better financial condition i
) than in 1923 when the period of deflation was at its
peak. The record shows, however, that if the national
banks had been compelled to pay the same special
assessments that the state banks have paid for a period
of eight years, a large percentage of the national
banks would now be in the red. The national banks
have been able to use all their profits towards clean-
ing their note cases and to recover from the disastrous 4
effect of the deflation period. The state banks have
been compelled for eight years to take practically all
their earnings towards the liquidation of the losses of f
other state banks. Mr. Stephens, who had personal
contact with a great many of the bankers of this state,
stated,
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““Only about one-third of the banks have been
able to clean their note ecases; the others have
used up their earnings to pay the assessments in
the Guaranty Fund.”” (B. of Ex., Q. 3301)

In 1919, 937 of the state banks of Nebraska had a
capital investment of $24,881,800.00 and owned real
estate not used in the banking business amounting to
$641,450.88. In 1928, 726 banks with a ecapital of
$19,001,000.00 owned real estate not used in the banking
business of $9,872,647.21. In addition to this the same
banks held real estate for bank buildings amounting to
$6,174,432.86. Such real estate is unproductive, and the
proof shows that it had a realizable cash value of ap-
proximately 40% of what it was carried on the books
of the bank. All agree that such enormous real estate
holdings do not show a healthy condition. In com-
menting upon this situation the trial court said,

“If the banks had not been required to pay
the special assessments, they would have been able
4

to charge off part or all of this ‘other real estate’.
(Original brief, page 83, Opinion of Judge Frost)

[f the opinion of any individual is of wvalue, it
would be that of Mr. Bliss who, as Secretary of the
Department of Trade and Commerce should know the
real condition of the state banks. He said:

“If the special assessments are continued, it
will result in practically two-thirds of the state

banks being wiped out.” (B. of Ex., Q. 1639).

Expert accountants were called by both sides to
make a searching analysis of the bank records in order
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to disclose the present condition of the state banks.
Insofar as the plaintiffs were concerned they were com-
pelled to rely upon published statements for their evi-
dence, as access to the examiners’ reports which would
disclose the real situation was denied them. These
published statements present the condition of the banks
in their most favorable terms, as no bank wants to dis-
close a weakened condition. The results of the exam-
ination by expert accountants were submitted in evi-
dence to the trial court. Judge Frost heard the testi-
mony, all of it, and gave many weeks to a searching
analysis of the evidence and his conclusion was that
under present conditions the emergency tax is con-
fiscatory. No other conclusion was possible from the
evidence, and this court should accept that conclusion
as a basis of fact upon which to rest this case.

O
U

NO REGULATORY TAX SHOULD BE HELD VALID
THAT WILL CAUSE THE DESTRUCTION OR
SERIOUS IMPAIRMENT OF STATE BANKS.

We cannot conceive that the law could be other-
wise. The trial court held that the tax is confiscatory,
and it is confiscatory in the largest sense of the word
for its effect is destructive. Take a bank whose assets
have not been seriously depleted and which is still
solvent as a going concern. What will happen when a
confiscatory tax is levied against it? It has a capital
of $50,000.00 and deposits of $750,000.00, the deposits
being fifteen times the bank’s capital which is normal.
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The bank earned in 1928 $4,000.00 which would be 8%
on its capital,—an earning above the average earnings
of the banks in the smaller cities in this state. The tax
imposed for the Guaranty Fund amounts to six-tenths
of one per cent of its deposits or $4,500.00. If the bank
ras solvent and no more, and such is the condition of
a great majority of the banks, then the enforcement
of the Guaranty Fund tax would put the bank in the
red and compel the state officials to take over the
bank because its capital would be impaired. Mr. Van
Peterson, with an experience reaching over ten years
and involving hundreds of failed banks, testified that
when a bank fails there is a loss to its depositors of
six times the bank’s eapital. This would not be true
in the case cited, for the bank would be solvent at the
time the tax was imposed. Its insolvency is caused by
the tax. There would be a shrinkage in its assets under
receivership through enforeed ecollections and through
depreciation of its real estate and bank fixtures of not
less than twenty per cent, so that there would be a
loss to its depositors of $150,000.00 and a loss to the
bank’s stockholders of $50,000.00. In other words, the
collection of a confiscatory tax of $4,500.00 would en-
tail a loss wupon immocent persons of $200,000.00 at
least. This is not an extreme case but the inevitable
consequences of the enforcement of this confiscatory
tax against the state banks of Nebraska. According
to the findings of Judge Frost, in 1927 and 1928 two-
thirds of the banks earned no dividends and one hun-
dred fifty-eight banks are in the red because of this
confiscatory tax.
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We submit that every effort should be made to
save the banking system because of public interests
involved. This enormous tax points a threatening
finger to every state bank and destroys the confidence
of the public in it as a safe place to put savings and,
therefore, threatens its ruin. It is not the tax alone
which weakens the ability of the banks to pay but the
power of the banks to earn money will be gone. The
great deficit in the Guaranty Fund and the utter inabil-
ity of the banks to pay because of weakened condi-
tion stands as a menace to the banking system. The
depositors in banks and the public know that the
banks cannot pay this tax and meet their obligations
to their depositors and remain solvent. Instead of the
Guaranty Fund being a protection to depositors it is
a menace to their deposits and to the banking system.
When the banking system fails or any individual bank
fails, others are vitally concerned besides the bank
officials and the bank’s stockholders. The debtors of
failed banks are compelled at once to liquidate their
debts and this involves untold sacrifices. The trial
court held that the depositors in going banks and the
public generally were interested in the continuance of
the solvency of the system and hence nothing that the
banks might say or do could estop the banking system

from challenging an assessment which is confiscatory.

0O
L
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NO REGULATORY TAX OR SPECIAL ASSESSMENT
SHOULD BE PERMITTED WHICH WILL WEAKEN
THE BANKING SYSTEM SO THAT IT WILL BE
UNABLE TO MEET ITS OBLIGATIONS.

This was the thought in the mind of the trial court
when he held that an estoppel against a confiscatory
assessment would not lie. Does this court hold that
the position of the trial court was erroneous and that
the banks are estopped because of past conduet or
utterances in now questioning the validity of the regu-
latory tax as confiscatory? The rule is stated in 27
R. C. L., Page 907, as follows:

““A waiver is not, however, allowed to be
operative where it would infringe upon the rights
of others, or would be against public policy or mor-
als. Where the object of a law is the good of the
public as well as of the individual, such protection
to the state cannot, at will, be waived by any in-
dividual, an integral part thereof. The fact that
the individual is willing to waive his protection
cannot avail. The public good is entitled to pro-
tection and consideration.”

We submit the foregoing is a correct statement of
the law and that an estoppel or waiver cannot be urged
as against a confiscatory tax upon a quasi-public in-
stitution. If the emergency tax is confiscatory, as the
trial court found, the public good and general welfare
is the first consideration for the court. If this emer-
geney tax threatens the existence of the banking sys-
tem, and it does, then it became the duty of the court
to enjoin it to proteet the public and depositors in such



Digitized for FRASER
Ridas://fraser.stlouisfed.org

11

banks. No acts or utterances of the banks by way of
estoppel or waiver should be permitted to destroy or
impair the banking system.

0O
U

THERE IS NO BASIS IN FACT OR LAW TO URGE
AN ESTOPPEL.

While the opinion does not declare that there is an
estoppel against the banks to urge the constitutionality
of the law, it refers to certain newspaper articles pub-
lished in The Omaha Bee in the summer of 1926 and
places emphasis upon the fact that Mr. Schantz of the
State Bank of Omaha, a single banker, issued two
thousand pamphlets and that Mr. Stephens in 1928
wrote an article which was given newspaper publicity.
The elements of estoppel are entirely lacking.

In order to have an estoppel, as we pointed out in
our original brief, it must be shown that the banks
with knowledge of their falsity, made representation
of faets, which was relied upon by others, and there
is no such proof. There is no proof that the represen-
tation of faets in the published articles was not true
at the time insofar as the banks knew.

If the opinion was to be based upon estoppel, then
the legal rules governing estoppel in a case of this vast
importance should certainly have been discussed, the
conclusions of faet set forth and rules applied. Of
course, the action of Mr. Schantz in issuing pamphlets
and the action of Mr. Stephens in publishing state-
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ments could not estop the banks nor could the action
of one-third of the banks which paid for the publica-
tion of the newspaper articles estop the banking system.
In our view such testimony was not even relevant.

Inasmuch, however, as the opinion refers to the
newspaper articles which appeared in The Omaha
Bee during the summer of 1926, we feel that the court’s
attention should be again called to the circumstances
under which such articles were published.

Shortly prior to the publication, the state banking
system in South Dakota had collapsed because of the
so-called Guaranty Fund. It was feared that de-
posits would be withdrawn in large amounts from the
state banks of Nebraska, thereby causing a panie.

An enterprising newspaper man visualized the situ-
ation and saw an opportunity for profit. He conferred
with the heads of the Department of Trade and Com-
merce in Lincoln. A plan was devised of publishing
a series of articles to reassure the public in the sol-
vency of the state banks of Nebraska and the beneficent
effects of its so-called Guaranty Fund law. This plan
received the approval of the heads of the Department
of Trade and Commerce.

1103 Q. ‘“The idea was submitted to the Department
of Trade and Commerce before?

A. Yes, sir.
1104 Q. And the banks were told it received their ap-

proval?

A. Yes, sir.

P —

. ——

a
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1109 Q. Who furnished you the information from which
you prepared the advertisements?

A. The members of the Guaranty Fund Com-

mission and Kirk Griggs.”’

Each article published in The Omaha Bee was sub-
mitted to state officials and received their censorship
and sanction before publication. Not a single argu-
ment or statement contained in such publication was
contributed by a banker in this state. Certain bank-
ers were told that the Department of Trade and Com-
merce desired such articles to be published and that
the banks should pay for the same. The banks were
not advised of the real condition of the Guaranty Fund
but were told and belived that the fund was not in
serious jeopardy and that one or two payments at
most of the emergency tax was all that would be re-
quired. The advertisements were published at a time
when the Guaranty Fund had met every demand upon
it and the bankers were told that the banks then in the
hands of the Commission had enough assets on hand to
take care of all probable liabilities. The real sufferers
were not the depositors in insolvent banks which had
already failed or were soon to pass into receivership.
If the articles had not been published, their losses
would have been the same. In fact, they have profited
because the banks were induced to contribute several
million dollars towards payment of such losses. The
real sufferers have been the state banks of Nebraska,
which were induced to pay and continued to pay for
nearly three years the emergency tax upon the as-
surance of state officials that one or two further con-
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tributions was all that would be required of them to
pay the losses of banks that had failed. If harmful
effects came from the publication of such articles, the
department of banking alone was to blame and cer-
tainly blame should not be attached to the banks for
doing what the department advised.

O
U

WAIVER: COMPLIANCE WITH OR CONTINUANCE
UNDER THE SO-CALLED GUARANTY FUND ACT
DOES NOT CONSTITUTE A WAIVER OF CON-
STITUTIONAL GUARANTIES.

If the opinion of the court in this case was intend-
ed to conclude that the banks should not be allowed to
make complaint because they had waived the right to
raise the constitutional questions, the elements of legal
rules governing waiver have not been recognized nor
discussed in the opinion. The opinion does not declare
that the banks have waived their rights. Waiver at
most could only take place where the banks had the
election to adopt the law or waive the acceptance of it.

The law was compulsory; the banks had no elec-
tion. Over four hundred of the banks had their in-
vestment in banking houses and their business in full
swing at the time of the adoption of this law in 1919,
They could not avoid operation under the law; the law
compelled it. They could not quit the banking business
without sacrifice of their banking investment, without
sacrifice of the value of the use of their banking build-
ings and equipment, and without the entire loss of the
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good will of their business. Such resultant loss would
constitute confiscation. They were compelled to accept
and to operate under the law. Operation under the law
could not constitute a waiver.

The unanswerable reasoning of the late Chief
Justice White of the Supreme Court of the United
States is particularly applicable, that where a com-
pany has been permitted by the state to engage in
business, make investment, and where the value of the
investment depends upon the right to use the property
for the purposes for which it was acquired, then the
state cannot impose an unconstitutional and confisca-
tory burden upon the condition that such burden be dis-
charged or the business be abandoned. The state has
no power in such a case to say the confiscatory tax must
be paid or the company quit business.

It is pointed out by that eminent judge that a state
may exact the burden as a condition to the commence-
ment of business in the state, but that the state could
not, in the same fashion, treat a company already ad-
mitted as if it had never been admitted, and as if the
burden were exacted as a condition to its being per-
mitted to commence business. He said:

““But I cannot assent to the correctness of the
contention in so far as it asserts that a state may
suffer a corporation to come into its borders, in-
vest in property therein and then, after having al-
lowed by acquiescence or implied invitation such
a situation to arise, the state may treat the cor-
poration as if it had never come in and its property
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within the state as if it were wholly out of the \
state and despoil the corporation of its rights and
property upon such false assumption.’’

| This rule is particularly applicable in the case
here, where four hundred ten of the complainant banks
were engaged in business, had made their investments
' and were operating with permission of the state before
the guaranty fund law was passed. It is no answer to
them to say—‘‘You must either pay the unconstitu-
| tional and confiscatory burden or quit business.”

0O
L

; PARAGRAPH THREE OF THE SYLLABUS.
The third paragraph of the syllabus reads:

““Where a state bank has accepted the bene-
; fits arising from the deposits of money pursuant |
1, to the terms of the bank depositors’ guaranty law, |
such bank should not be heard, in a proper case, )
‘ to make complaint of a special assessment upon
such deposits which have been levied for the bene-
fit of the depositors’ guaranty fund.”’

| In support of the rule thus announced the opin-
ion contains the following:

““The paramount object, and clearly the legis-
lative intention in the creation of the depositors’
bank guaranty fund law, was first for the protec-
tion of the depositors’ money in the state banks.”

With that statement we concur.
| Then follows:

““And from the fact that, under normal bank-
ing conditions, such act would likewise benefit the
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state banks, such banks were, at least, not unfriend-
ly to the enactment of the law in question.”

We do not concur in that statement for the proof shows
that the banking system as a whole immediately chal-
lenged the legislative enactment as violative of their
rights under the federal Constitution. When the law
was declared constitutional, however, the banks ac-
cepted the situation and did their best to comply with
it and make it effective.

Then follows:

““But it goes without saying that there never
was, nor could be, any compulsion upon the state
banks to accept deposits of money on the bank
guaranty basis.”’

We are not sure that we understand what the court

means by that statement. The banks must either ac-
cept moneys for deposit or refuse them and thereby
cease doing a banking business. When deposits were
made, they all came alike under the bank guaranty

fund and the bank had no option.

The last paragraph of the opinion referred to is,

as follows:

‘““But money was accepted by the state banks,
pursuant to the terms of the depositor’s guaranty
fund law, and by that law such banks are clearly
bound.”’

The opinion overlooks the mature of the act as a
police regulation and considers it rather as a contract
obligalion. 1t construes a legislative act as though it




The duty to continue the tax ceases when the solvency of
‘ the banking system is jeopardized. A far higher duty is owing
to the Uubllc and the depositors in going banks than to the de-
poeitore in failed banks. The continuance of the tax will not
pay their losses and will cause inestimable dama .pe to present
depositors and the public by wrecking the banking system.

15

was an indenture made by each individual bank with
the depositors of all other banks to see that such de-
1 positors are paid. The bank owes a duty, a contract
| obligation, to its own depositors to see that they are
paid, but it owes no such duty to the depositors of
other banks.AThe depositors in banks are held to
! knowledge of the law as well as the banks and that
“ when the Guaranty Fund tax becomes so oppressive
h as to be confiscatory the banks have a right to resist

its payment, and it will be their duty to do so to protect

their own depositors. The law is a police regulation.

Compliance with a police regulation does not create an
" estoppel from urging that its regulations have become
unreasonable or confiscatory. Whenever a police regula-
tion becomes unreasonable or confiseatory, the individual
affected by it has the right then to challenge its consti-
tutionality. In its inception and for a long time there-
after it may not be unreasonable. There may come a
time, however, when its burden becomes confiscatory and
‘ when such condition exists, the right to invoke the pro-

tection of the Constitution arises. An apt instance is the

so-called two cent passenger rate. In 1909 the legislature

of Nebraska as a police regulation passed a law re-

quiring the railroads to carry passengers in this state

at two cents per mile. It was undoubtedly the thought

that such a low rate would be a boon to the citizens
. of this state and that the railroads would not be in-
jured by such low rate because of the increased traffie.
Such rate was in effeet for many years and then it was
challenged upon the ground that such a rate was con-
fiscatory. Could it have been urged that the railroads
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were estopped from challenging the law because they
had accepted its benefits for many years and were,
therefore, clearly hound? The courts did not so hold.
The rule has always been that when a police regula-
tion beecomes confiscatory, then the individual affected
by it has the right to challenge its constitutionality
even though he may have complied with it for many
years.

[n the inception of the so-called Guaranty Fund
law and for many years regular assessments of one-
tenth of one per cent only were required. Such as-
sessment is small in amount, It was not anticipated
that the emergency tax now in question would be re-
sorted to except infrequently, as it was to be levied
only to fill up a deficiency in the Guaranty Fund. Cer-
tainly it was never contemplated that special assess-
ments should become regular, continuous and - confis-
catory and not to be used to create a Guaranty Fund
or to fill a deficiency in it but to pay the enormous
losses of failed banks. The banks could not challenge
the validity of a special assessment in the inception
of the law as confiscatory, for it might never be levied.
They might not be able to challenge the first or several
special assessments if the same were to be used to fill
up a deficit in the Guaranty Fund. When, however, the
Guaranty Fund no longer exists and such special assess-
ments become confiscatory the right to question them
as contrary to constitutional restrictions arises, and we
feel that this court should so hold.

Even though the statute is to be considered in the
nature of a contract relation, the result would be the
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same. The law which required the banks to pay the
regular assessment and, much more, the special assess-
ment promised a Guaranty Fund which should stand
as a protection to deposits and give stability to the
banking business. The benefits promised were as much
a part of the law as the obligations to pay the assess-
ments. Would this court hold that one party is bound
to certain payments called for by a contract when all
benefits are withdrawn through no fault of his? Is it
not the law rather that when the payments no longer
yield the promised benefits the right to require the
payment ceases? In our original brief, page 112, we set
forth the comparative obligations arising from the so-
called Guaranty Fund law. Under that law the entire
banking system was placed under the supervision of
the state and the bank was declared to be a quasi-
public business. The purpose of the law, as this court
has said, was to ecreate a Depositors’ Bank Guaranty
Fund for the protection of depositors. In state banks
in the inception of the law and for a number of years a
fund was ereated amounting to several millions of dol-
lars which stood as a security to depositors in state
banks and thereby gave confidence to the public in
state banks. Such conditions no longer exist. Not one
penny that is exacted from the banks by this special
assessment is to be used towards the building up of a
Depositors’ Guaranty Fund but every penny is to be
used to pay the losses of banks that have failed. The
banks might have no just cause of complaint against
assessments if such assessments were to be used towards
the building up or maintaining a Depositors’ Guaranty
Fund to stand as protection to depositors in banks
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contributing such fund, but when the fund has failed
and the imposition of the tax no longer affords any
protection to the banks’ depositors but will inevitably
destroy the banks, the right to exact such tax ceases.
Have not the banks and their depositors a right to
complain of special assessments which are to be used
not for the purpose of creating a Guaranty Fund to
protect depositors and to inspire the publie’s confidence
in banks and to stabilize the banking business but are
to be used to pay losses of banks that have failed and
when the continuance of such a tax will inevitably de-
stroy confidence in the soundness of State Banks? No
one can truthfully say that the banks are in the slightest
way to blame for the failure of the Depositors’ Guar-
anty Fund. To hold that the banks must continue to
pay a large emergency tax which is confiscatory when
no benefit whatever inures to the bank or to the publie
by such payment is to require an unjust thing. The
contract obligation of the banks to pay the emergency
tax, if there was such a contract, ended when the pro-
tection of the Depositors’ Guaranty Fund ceased. The
duty of the banks to pay rests upon the benefit that
would accrue to the banks by the protection to its depos-
itors from a Guaranty Fund created and maintained by
such payment. There is no longer a Guaranty Fund and
never again can be, so that there is no protection to
depositors in banks by such payment but a distinet
menace, for the payment of the emergency tax under
present conditions confiscates the property of the bank
and thereby injures its depositors and the public and
serves no useful purpose to the state. The legislative
act, however, does not create a contraet obligation.
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Wirtz vs. Nestos, 200 N. W. 524,
Standard Oil Co. vs. Engel, 212 N. W. 822.
The Guaranty Fund tax was sustained in Noble vs.

Haskell purely as a police regulation. It has been so
held by every court. (Brief, page 101)

=)

THIS COURT ALONE CAN ENJOIN THE CONFISCA-
TORY TAXES ALREADY LEVIED AND THERE-
BY SAVE THE STATE BANKING SYSTEM.

The opinion states:

“It is not within the province of the courts
to annul a legislative act except as a last resort
and in a case where no other remedy is at hand.”’

This is a case which commands protection from
this court. Relief cannot be procured elsewhere. This
court is the only tribunal that can relieve as against
the confiscatory taxes already levied and the assess-
ments for 1930. As we have stated, $2,264,000.00 of
assessments against the banks have already accumu-
lated and an additional assessment of $1,508,000.00 is
due. These assessments have been held up by the
injunction granted by the trial court, but if the opinion
of this court stands, those assessments are released as
a burden on the banks. If the banks are compelled
to pay such assessments, there is no need to look be-
yond. The State of Nebraska will face the most seri-
ous catastrophe in its history. Under such conditions
certainly this court is not helpless to grant relief.
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The opinion says that legislative acts must not be
declared invalid except where no other remedy is at
hand. What other remedy can possibly be referred
to? Is it possible that the writer of that statement
means that the other remedy is to go to the legis-
lature? If it is true that a court cannot declare a
law unconstitutional when the remedy of going to the
legislature and asking for the law’s repeal is at hand,

then no law can ever be declared unconstitutional.

Where a law is mischievous in its consequences,
where its operation defeats its very purpose, where it
becomes confiscatory and oppressive, where it becomes
unreasonable in that it favors one class of depositors
as against another, where it takes away from the pro-
tection of depositors in existing banks assets to which
they are entitled and drains the banks of moneys which
are sorely needed for the protection of their own de-
positors, when such a law under such conditions de-
stroys the banking system so necessary to the publie
welfare, it is the duty of the court to declare it void and
to enjoin its further operation. Unless such rights are
given constitutional protection in that manner and by
this court, then there are no constitutional rights and

every legislative enactment is valid.
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THE DECISION OF THE SUPREME COURT OF THE
UNITED STATES IN NOBLE STATE BANK VS.
HASKELL WAS RENDERED MORE THAN TWEN-

TY YEARS AGO AT THE INCEPTION OF THE
LAW AND BEFORE IT HAD BEEN TESTED
BY EXPERIENCE. THE QUESTION IN-

VOLVED HEREIN OF CONFISCATORY
ASSESSMENTS WAS NOT BEFORE
THAT COURT OR CONSIDERED BY IT.

The opinion of this court contains the following:

‘Substantially like questions as herein in-
volved were considered and decisions were rendered
by the Supreme Court of the United States in
Noble State Bank vs. Haskell, 219 U. S. 104, and
Assaria State Bank vs. Dolley, 219 U. S. 121, and
in both cases it was held that the act was not re-
pugnant to the provisions of the Constitution.”’

How the writer of this opinion ecan say or any-
one can say that substantially like questions are in-
volved in this case as were considered by the Supreme
Court of the United States in Noble Bank vs. Haskell,
we cannot understand. None of the facts in this case
or conditions which have arisen from twenty years
experience under the law were before that court. The
special assessments now before this court could not be
tested in that suit. Special assessments had not been
levied and might never be levied. The confiscation of
the banks’ assets by the present enormous assess-
ments to pay the losses of banks that had failed more
than two years ago certainly was not before that
court.

:
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The sole question before the Supreme Court of
the United States in Noble State Bank vs. Haskell
was whether or not the state had the right by legisla-
tive enactment to make an assessment against banks to
build up a Guaranty Fund out of which the losses of
banks which failed might be paid. It was urged in
that case that a tax levied for such purpose was tak-
ing the property of one by legislative enactment to
give to another, contrary to constitutional restrietions.
The court held:

“Tirst, It was not certain that any part of a
bank’s property would be taken from it;

“Second, While the operation of the law might
result in taking a comparatively insignificant part

of a bank’s property to give to the debtors of a

failed bank, such taking could be sustained upon

the ground that it was a police regulation for the
public good.”

The court gave its reasons for justifying the law.

The assessments contemplated at that time were
not to be taken from the banks absolutely, for they be-
came part of a fund in which the banks had a com-
mon ownership. ‘“The bank’, as the opinion states:

“Would retain a reversionary interest in its
contribution to the fund so as to be entitled to a
return of what remained of it if the purpose were
given up.”’

Should a bank fail, the court pointed out, and its de-
positors be paid out of the fund, the fund would be
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replenished by the liquidation of the bank’s assets and
only a small loss (if any should oceur to the Guaranty
Fund), was contemplated. The court also pointed out
that the banks would receive a benefit and the public
would receive a benefit, because the fund standing for
the protection of depositors in banks would make checks
pass current, and stabilize the banking business. This
would be a public benefit, as it would protect depositors
and give the public confidence in banks. Such public
benefit justified the insignificant taking that might re-
sult from loss to the banks, if any should occur by
reason of a bank failing and its assets be insufficient
to fully replenish what its depositors had taken from
the fund. The court said:

‘““An ulterior public advantage may justify
a comparatiely insignificant taking of private
property for what in its immediate purpose is a
private use.”’

The decision of the Supreme Court of the United
States was based upon those conditions. If those con-
ditions still continued today, the banks would not be
heard complaining of confisecation of their properties
and pointing out that the burdensome operation of the
law now meant destruction of the state banking system.
Had the law worked under the conditions set forth in
the opinion of the Supreme Court, unquestionably the
law under that decision would now be held constitution-
al, but that is not what transpired. That case did not
consider nor pretend to consider a situation such as we
have here where the tax under present conditions is
confiscatory. Suppose it had been urged that under
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the operation of the law bank failures would bhe so
great that the Guaranty Fund would be exhausted and
that a deficit would arise of over $20,000,000.00 and
that state officials would levy and continue to levy
special assessments against the banks until the banks
would be so weakened that such special assessments
would destroy the banking system, what would the
Supreme Court have said to such an argument or con-
tention? It would have replied: ‘‘Those questions are
not before this court at this time. When such condi-
tions arise them you have the right to invoke your
constitutional guaranties, and this court will consider

them.”’

The case now presented to this court and the case
presented to the Supreme Court of the United States
in Noble State Bank vs. Haskell are entirely different.
The right to invoke protection of the federal Constitu-
tion in consequence has now arisen. New conditions
and new sets of facts under repeated holdings of this
court and the Supreme Court of the United States
give the right to invoke the protection of the federal
(Constitution. Changed conditions are admitted. No
one will deny that they exist. No one denies that the
operation of the law has a mischievous effeet and that
it is destructive of the state banks at the present time.
No one denies that it does not protect depositors in
present banks but that it takes away from them pro-
tection. In fact, the whole gist of our case is these
changed conditions. 1f it were not for them, this case
would not have been brought. It is the whole matter
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upon which we seek relief. The opinion of this court
does not consider such changed conditions at all. We
feel that under the decisions of the Supreme Court of
the United States and the decisions of the Supreme
Court of the State of Nebraska we are entitled to have
our case determined not by conditions which existed
twenty years ago but by and upon conditions which
exist today.

The court in the Noble case was not dealing with a
situation resulting from the operation of the law where-
by confiscatory sums were being exacted solely to pay
the losses of banks which failed two years ago but the
court was dealing with the theory under which the law
was passed whereby it was believed that the creation
of a Guaranty Fund by comparatively small contribu-
tions would make failure of banks unlikely and a gen-
eral panic almost impossible,—a theory also which
promised a return to the banks from a reversionary in-
terest in the Guaranty Fund of probably the entire
amount that might be contributed towards it. There
18 no possibility of any return to the banks now of
any part of the assessments thus sought to be enforced
against them. There is thus a most vital change of
facts bearing upon the validity of this law from the
facts as they existed when the Supreme Court of the
United States passed upon it. Under the faects
as passed upon by the Supreme Court the general as-
sessment went into a fund, and the fund protected de-
positors in going banks and the banks’ ownership in
that fund was a benefit to it,—a reciprocal benefit in
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a common fund, by the establishment and maintenance
of such fund the depositors in going banks were pro-
tected and the public was given confidence in the sta-
Tl‘

bility of the state banking system. hese conditions

now have been entirely swept aside. They have re-
versed themselves. There is no fund. There is an
immense deficit which can never be paid up. The de-
positors in going banks are not protected by the pay-
ment of these assessments, The purpose of the law
was to create a Guaranty Fund to protect depositors
in State Banks, the object of these assessments is not
to create a guaranty fund, to protect depositors in
banks but to take the bank’s assets to pay the losses of
Banks which have failed, thereby impairing the capital
of the Banks and jeopardizing the security of the de-
positors. The protection of depositors in going banks
is entitled to first consideration, for it is the protection
of these depositors that strengthens the state banking
system and creates public confidence. The operation
of the law now destroys the confidence of the public so
that every benefit which the banks were to receive by
their contribution to the Guaranty Fund is gone and
instead every contribution by the levying of a confis-
catory tax injures the depositors in going banks and
is harmful to the public good. The banks have already
paid more than $14,000,000.00. Over $3,000,000.00 more
is demanded of them. Their condition is such that this
enormous tax will destroy the banking system with
enormous losses to their depositors.

In Noble State Bank vs. Haskell, 97 Pae. 590, the

court said:
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““There is no contention that the reasonable
estimated assessments will be so large as to pre-
vent” the banks annually from earning a sufficient
amount to pay this assessment and also a reason-
able dividend.”’

The question, accordingly, of confiscation of the
bank’s property to pay the losses of failed banks was
not before the court.

This court has passed upon the specific question
in Erickson vs. Nine Mile Irrigation District, 109 Neb.
189, in which it said:

““The constitutionality of an act may depend
upon the result of its practical operation. * * * The
acts in question in these cases were not void ab
initio, but were only void when and in so far as
they operated to take away constitutional rights.
The act in question in this case should be obeyed.
If in its practical operation it deprives the bond-
holders of rights protected by the Constitution,
when such facts are made to appear, the courts
are open to afford relief.”’

Again in Davison vs. Chicago & N. W. R. Co., 100
Neb. 462, the court said:

‘A statute may be upheld as against an attack
made by one party claiming it to be invalid upon
one ground, and still it may be declared uncon-
stitutional in a later attack by another litigant for
reasons not called to the attention of the court,
or not shown to exist, on the first attack.”

In Dahnke-Walker Co. vs. Bondurant, 66 L. Ed.
239, 257 U. S. 282, the court said:
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““A statute may be invalid as applied to one
state of faets, and yet valid as applied to another.”’

In Corpus Juris, Vol. 34, Page 905, the rule is
stated :

“The estoppel of a judgment extends only to
the facts in issue as they existed at the time the
judgment was rendered, and does not prevent a
reexamination of the same questions between the
same parties where in the wmiterval the faclts have
changed or nmew facts have occurred which may
alter the legal rights or relations of the litigants.”’

See other cases cited in our brief, page 163, et al.

In Noble State Bank vs. Haskell the court justi-
fied the tax as a police regulation which is always sub-
jeet to review whenever it becomes oppressive or con-
fiscatory and no longer serves a public purpose. A tax
or burden imposed under a police regulation may be
constitutional at one time and unconstitutional at a
later time. The right to invoke the protection of the
Constitution arises when the tax becomes confiscatory.
This may he years after the passage of the law. The
decisions all hold that the constitutionality of a law
enacted under the police power must be tested as to
its validity by the conditions which exist at the time
the suit is brought, and that a law, held constitutional
at one time, under one condition of facts, will be held to
be unconstitutional when the conditions under which it
operates change so that, by its operation under changed

conditions, it violates constitutional restrictions.
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The two-cent rate cases are directly in point. In
1909 the legislature passed a law that the railroads
in Nebraska should not collect to exceed two cents per
mile for carrying passengers. Similar legislation was
passed in many states. At once the question was
raised by the railroads that the law was unconstitution-
al. The Supreme Court of the United States held the
legislative acts valid. Later, however, when it was
shown that the two cent rates did not yield reasonable
returns the courts did not hesitate to enjoin their en-
forcement. The same law and the same rates were be-
fore the courts. Here, however, the situation is far
stronger. The special assessment as a confiscatory
rate was never before the Supreme Court of the
United States and never passed upon by it. KEven
if it had been, the banks would have the right now to
assail the tax because changed conditions have made
it confiscatory.

THE GROUNDS OF THE DECISION OF THE COURT
ARE UNCERTAIN. THE OPINION SHOULD STATE
CLEARLY THE GROUNDS UPON WHICH THE
DECISION RESTS.

We have read the opinion of this court a num-
ber of times and must confess our inability to deter-
mine upon what grounds it rests. This s wmportant
because of federal questions involved, for if the
court’s decision rests upon non-federal grounds, and
there is substantial evidence to support them, it will
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bar plaintiffs’ right to an appeal to the Supreme
Court of the Umnited States. Accordingly, this court
should state clearly and positively upon what specific
grounds its decision rests. If this court holds that
the controversy herein has been decided in Noble State
Bank vs. Haskell, it should be so stated. If the court
holds that the plaintiffs cannot raise the constitutional-
ity of the confiscatory tax, the opinion should so state

and give the reasons therefor.

Plaintiffs’ case rests upon the following grounds:

First, The tax is confiscatory and, therefore,
violates the federal Constitution. No regulatory
tax imposed under the exercise of the police power
can be valid which destroys or impairs the bank-
ing system,—necessary to the public welfare. When
such tax is attempted to be enforced questions of

waiver or estoppel are not involved.

Second, The so-called Guaranty Fund law was
passed to accomplish certain results, namely: to
protect depositors in banks and to give stability
to the banking business. Kvery purpose sought
to be accomplished by the law has failed. No con-
ceivable benefit now inures to the banks, their de-
positors, their debtors or the public by the impo-
sition of thig enormous tax to pay the losses of

failed banks. Inasmuch as the purpose of the law
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has utterly failed, it should cease to be valid as a

police regulation.

Third, The purpose of the emergency tax is
no longer to build up a Guaranty Fund to protect
depositors in banks or to stabilize the banking
business but every penny is to be used to pay the
losses of banks that have failed. The present
going banks are in no way to blame for such fail-
ures. To take their property now by legislative
enactment to pay such losses violates constitu-

tional restrictions.

Fourth, The law was held valid in the first in-
stance as a police regulation. Such regulation ‘‘for
an ulterior public advantage may justify a compar-
atively insignificant taking of private property for
what in its immediate purpose is a private use,’’ but
will not justify an enormous taking such as is
demanded here. In our judgment a clear case of
violation of constitutional restrictions has been
made whereby the plaintiffs are entitled to have

these confiscatory assessments enjoined.

We again urge this court to give further considera-
tion to this important case and prevent the collapse of
the state banking system. If the court feels that its
decision must stand, we ask that it state clearly and

certainly the grounds upon which it rests so that we
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STATEMENT OF THE CASE

The plaintiff, Abie State Bank, brought this suit in
the District Court of Lancaster county, Nebraska, on
its own behalf and allegedly on behalf of the 558 other
banks whose names are attached to the petition as Ex-
hibit “A” to enjoin Adam McMullen as governor of the
State of Nebraska and constituting the Department of
Trade and Commerce, and Clarence G. Bliss as secretary
thereof, from collecting from the state banks a special
assessment levied by the Department in December, 1928,
against the banks for the Depositors Guarantee Fund of
the State of Nebraska, and from levying and collecting
any further special assessments for said fund. The levy
and collection of the regular assessment was not chal-
lenged. Arthur J. Weaver, as governor, successor in office,
was substituted as defendant by stipulation. Willis M.
Stebbins, as treasurer of the State of Nebraska, with
funds in failed state banks, and adjudicated claims
against the Guarantee Fund, and a number of individual
depositors in like situation intervened adversely to the
plaintiff and are named in the title of this suit as inter-
Venors.

The two defendants by law are trustees for all deposi-
tors in failed state banks. The case therefore is actually
one hetween some state banks and all said depositors.

THE ISSUES TRIED

(a) PETITION OF PLAINTIFF (Trans., p. 2):
The plaintiff filed a petition December 24, 1928, averring
that it is a banking corporation in the village or town
of Abie, in Butler county; that it brought the suit on its
own behalf and on behalf of each of 558 banks whose
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names were set out in Exhibit “A” attached, and averred
that the statements with respect to itself were equally
applicable to the other banks; that defendants, claiming
to act under Section 8028, Compiled Statutes, as amended,
made a levy on December 15, 1928, against the state
banks of Nebraska of % of 1 per cent of their average
daily deposits for the year 1928 for the Depositors Guar-
antee Fund, and made demand of the plaintiff and other
state banks to pay the same on or before December 26,
1928.

Plaintiff further averred that said special assessment is
illegal, invalid, unjust and confiscatory, for the follow-
ing reasons:

That it is not a debt or liahility of the plaintiff, but
is directed against its capital stock; that if paid by the
state banks it will destroy the state banking system;
that it is diseriminatory because not levied or collected
from national banks engaged in the same business; that
the assessments exceed & per cent of the entire capital
stock of the state banks of Nebraska and exceed the
net annual earnings and if required to be paid would de-
plete or wipe out the capital stock; that the state banks
have acquired properties and property rights which de-
pend largely for their value on continuation of banking
use and have accumulated vested rights therein which
they would be deprived of if compelled to abandon the
banking business; that the assessments since 1920 aggre-
gate $16,000,000; that 270 banks have ceased business
because of insolvency brought about in part by the pay-
ment of said assessments; that the regular and special
assessments, if required to be paid, would be $1,600,000
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per year, and if continued for three years would result
in practically two-thirds of the state banks being thrown
into receivership; that the capital stock of the state banks
is $19.738,500 and the liability of the Guarantee Fund,
$10,000,000; that the Guarantee Fund Commission has
taken over and is operating a large number of banks
which will take a long time to lignidate and that the
Depositors Guarantee Fund has in cash only $2,000 and
that the ultimate deficit will be upwards of $16,000,000:
that there are 150 competing national banks not required
to pay assessments to the Guarantee Fund, which is
discrimination and a denial to state banks of the equal
protection of law as guaranteed by the 14th amendment
to the Constitution of the United States: that the special
assessment violates the 5th and 14th amendments to the
Constitution of the United States in that it tends to
deprive the plaintiff and other state banks of their
property without due process of law and denies them the
equal protection of the law and violates Section 3, Article
1, Nebraska Constitution, in depriving them of their
property without due process of law; that the special
assessments are not now being levied for any public
purpose, but for the sole and only purpose of paying
claims of depositors in failed banks that are already
allowed and not for the purpose of creating a stabilizing
fund; that public officials having custody of public mon-
eys are demanding bonds and that to require solvent
banks to pay said special assessments will not protect
the depositors in the going banks hut constitutes a menace
to solvent banks. Plaintiff prays for temporary and per-
manent injunction against the collection of said special
assessment and any future assessment.
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(b) ANSWER OF DEFENDANTS (Trans., p. 42):
Answer was filed by defendants Arthur J. Weaver as
governor, and Clarence G. Bliss as secretary of the De-
partment of Trade and Commerce ; said Arthur J. Weaver
as governor of the State of Nebraska also making and
filing said answer for and on behalf of the public officials
of the State of Nebhraska and municipal and other public
corporations of the state, depositors in failed banks with
adjudicated claims against the Guarantee Fund. De-
fendants admitted and averred their official character
and the levy and demand for payment of the special
assessment ; that there were several million dollars due
to depositors in failed state banks; that the money in the
Guarantee Fund was less than 1 per cent of the average
daily deposits and less than required to pay the claims
of depositors against said Guarantee Fund and that de-
fendants intended to enforce payment of said special
assessment; that one of the purposes and objects of the
said Guarantee Fund Law was to protect the depositors
of state banks that might become insolvent, and that
there were national banks in Nebraska not required to
pay the assessment. Defendants denied each and every
other allegation in said petition contained.

Defendants further averred that there were depositors’
claims adjudicated and ordered paid by the district courts
of the state from said fund which were unpaid and certi-
fied to the Department, and that all statutory prerequi-
sites to the levy and collection of said special assessment
had been had and done and that among said claims adju-
dicated and ordered paid were claims of the State of
Nebraska for deposits in more than thirty failed banks
and that there were other public funds of lesser subdivi-
gions in failed banks in large amounts.
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Averred the enactment of a complete and comprehen-
sive banking law in 1909, being Chapter 10, Page 66,
Laws of 1909 providing for a guarantee fund and regular
assessment of 1/10 of 1 per cent and maximum special
annual assessment of 1 per cent and the reduction of
the latter assessment to 14 of 1 per cent by amendment
in 1923 at the instance of the state banks of Nebraska.

Averred the application for and the licensing of all state
banks under said law and their operation thereunder
for approximately twenty years and their invoking and
exercising of the benefits and privileges thereof, and that
the obligation to pay the Guarantee Fund assessments
had become and was a part of their articles of incorpora-
tion and charter.

Averred that the plaintiff and other banks each and all
continuously since 1909 (and from their organization if
organized since) had advertised said Guarantee Fund
throughout the state and in their respective communi-
ties by newspaper advertisements, printed recitals on
the stationery of the respective banks, personal solicita-
tion and argument, circularization of the public and
signs on the interior and exterior of the banks generally,
and had thereby and otherwise individually and collec-
tively and continuously represented and stated to the
depositing public that the deposits in each and all of the
state banks were protected by the Depositors Guarantee
Fund Law; that its validity had been adjudicated by
the Supreme Court of the United States; that each and
all of said banks were subject to assessment and would he
assessed under the provisions thereof for any sums be-

coming due to any depositor of any of said banks undep
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the provisions of said law until said depositors were
fully paid by said banks and that they would pay any
assessment for such purpose since they constituted in
effect a mutual insurance association.

Averred that thereby said state banks of Nebraska led
and induced the people of said state and said depositors
among them to believe their said statements and repre-
sentations and each of them as set forth ; that said deposi-
tors relied on said acts and representations and believed
the same to be true, and that said acts were done and said
representations were made for the purpose and with the
intent on the part of said banks and each of them (in-
cluding the plaintiff) of being relied on by persons and
corporations having money to deposit, and relying thereon
the people of the state, and especially the depositors men-
tioned, did deposit large sums of private and public
money in the state banks of Nebraska thereafter placed
in receivership, which deposits have been adjudicated as
claims and are unpaid.

Averred the decision of the Supreme Court of the
United States in January, 1911, in the case of Ashton C.
Shallenberger, Governor of the State of Nebraska, et al.,
v. First State Bank of Holsten, et al., brought by the
state banks of Nebraska, to which said Abie State Bank
was a party plaintiff; alleged that the case involved the
same subject matter, that the same claimed facts and con-
tentions were averred in said case, and that the decigsion
in said case is res adjudicata, and that the plaintiff bank
and all other banks had for twenty years recognized and
held out and represented to the public said decision as a
complete adjudication of the validity of said law and
their liability to assessment thereunder.
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Averred that in 1923 the plaintiff and the other banks
of Nebraska acting in cooperation caused the Legislature
of Nebraska to reduce the maximum special assessment
from 1 per cent to % of 1 per cent and to create a
Guarantee Fund Commission, the members of which were
thereafter by law selected from names chosen by the
state banks of Nebraska, and that said banks had thereby

actively participated in the administration of the Guar-
antee Fund Law.

Averred the demand and receipt by each and every
state bank in Nebraska of public funds for more than
fifteen years under the provisions of said Guarantee Fund
Act that any bank which complied with its provisions
should not be required to give further security or bond
for the purpose of becoming a depository for public funds.

Averred that on the initiative and solicitation of said
state banks of Nebraska the Legislature of 1923 amended
the banking laws to reduce the maximum rate of interest
on deposits from five per cent to four per cent, thereby
increasing the earnings of said banks, and that the reason
urged by the banks for said change was the obligation
and liability of all banks for the payment of the Guar-
antee T'und assessments and that as a result of said
reduction and their acceptance of reduced interest rates
the depositors in state banks have in fact materially
contributed to said Guarantee Fund.

Averred that by reason of the representations and acts
of said banks deposits in state banks have trebled in
Nebraska since 1909, on a capital increase of only ap-
proximately 50 per cent.




Averred that by reason of and on account of said
Guarantee Fund Law and said representations and acts
made with reference thereto each and all of the state
banks have largely increased in each year their earnings
and have acquired large property and property rights;
that the banking conditions in Nebraska have been sta-
bilized and said banking business rendered highly profit-
able by said law and the earnings of banks have been in
an amount sufficient to pay all operating expenses, the
maximum Guarantee Fund assessment and a fair return
upon the capital; that the maximum amount of assess-
ment that can be levied in any one year can not exceed
6/10 of 1 per cent, to-wit, $600 per $100,000 of average
daily deposits; that the maximum annual assessments at
such rate take less than one-tenth of the gross earnings
of the respective banks of the state in any one year;
that such bank failures as have occurred in the state of
Nebraska have not been influenced in any degree by the
assessments paid by any bank, but the number and
extent of bank failures have been reduced by the existence
and operation of the law.

Averred that the deposits of moneys in failed Nebraska
state banks in receivership herein referred to as adjudi-
cated claims, all of which are now unpaid and aggregate
several millions of dollars, were thus adjudicated and
ordered paid from and became a fixed and final charge
against and liability of said Guarantee Fund after May 1,
1927, prior to the institution of this suit; that said
deposits were made in said banks while the same were in
regular operation by many thousands of persons, corpora-
tions, co-partnerships and officials of Nebraska cities,
villages, townships, school districts and other bodies.
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and the treasurer of the State of Nebraska, and by which
depositors respectively said deposits and claims thereon
are now owned; that all the state banks of the state at
all times knew of all the acts and representations of each
other, acquiesced therein, approved the same and offered
no protest or objection to the making of said representa-
tions and to the respective deposits thereunder: that each
and all agreed with the respective depositors that in event
of default in payment by any receiving bank and said de-
posit being adjudicated a claim against and ordered paid
from said Guarantee Fund, that they would pay the gen-
eral and special assessments provided by said Guarantee
Fund Law, to the extent necessary to pay said deposits;
that in case of deposits evidenced by certificates of de-
posit, said banks each and all endorsed thereon as a part
thereof and as further evidence of said agreement the
words “Protected by the Depositors Guarantee Fund of
the State of Nebraska.”

Averred that said depositors in failed banks in receiver-
ship number many thousand and depositors in banks now
being operated by the Guarantee Fund Commission aggre-
gate many thousand and all aggregate more than fifty
thousand, and that therefore it ig impracticable for them
or for any substantial number to individually intervene
and defend this suit; that these defendants make and file
their answer also for and on behalf of said depositors
and claimants and each of them and particularly does
Arthur .J. Weaver, as governor of the State of Neb ‘aska,
also make and file his answer for and on behalf of the
public officials of the State of Nehraska, and the munici-
pal and other public corporations of the state, depositors

and claimants aforesaid; that the amounts of publie
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moueys on deposit in failed banks aggregate $2,005,228.94
divided between county treasurers, state treasurer, cities
and villages, townships, school districts, and other public
hodies.

Averred that the plaintiff and each and all of the other
state banks of Nebraska have at all times represented and
stated that the provisions for a special assessment as
contained in Section 47 of said original pact, and as there-
after amended, provided a special assessment against said
banks and each of them and continuously for approxi-
mately twenty years have construed, represented, treated
and held out said section as providing for special assess-
ment against said banks and each of them and the words
“special assessment against the capital stock” as being
synonymous with and meaning assessment against said
banks, and that all of the many special assessments since
the enactment of said law have been assessed against the
banks and been paid by them without protest.

Averred that each and all of said depositors in failed
banks have a vested right to the payment of the sums due
them out of the Guarantee Fund of the State of Ne-
braska and a vested right to the continuance of said regu-
lar and special assessments annually hereafter for the
payment thereof, to the extent of the funds derived from
the said regular and special assessments; that the plaintiff
and other state banks have stood by and permitted and ac-
tively induced persons to deposit their moneys under said
Guarantee Fund Law and the Guarantee Fund to become
indebted to depositors as hereinbefore recited and have
been guilty of gross laches in standing by without denial
of their liability or the validity of law while the depositors
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aforesaid entrusted their funds to the said state banks in
reliance upon the protection of said Guarantee Fund and
their acts as aforesaid; that by reason of said representa-
tions and statements_and acts and laches the plaintiff
and each and all the other state hanks named in plaintiff’s
petition are estopped: To question or assert the invalid-
ity or unconstitutionality of the law under which they are
acting; to question or assert the invalidity or uncon-
stitutionality of the Guarantee Fund Law; to question
or deny the reasonableness of any assessment author-
ized thereby or levied thereunder; to question or deny
liability to pay assessments levied in the manner and
to the extent provided by said Guarantee Fund Law;
to make or assert the alleged claims or any of the alleged
claims set forth in their petition filed herein; to maintain
this suit.

Defendants prayed dismissal of the suit.

(¢c) ANSWER was filed by Willis M. Stebbins,
treasurer of the State of Nebraska, as intervening de-
fendant (Trans., p. 74). Said treasurer pleaded at length
the facts set forth in the answer of defendants herein-
before referred to and hereby made a part hereof ; averred
that said representations and statements were made to
him personally and to his predecessors in office by all of
the state banks of the State of Nebraska to induce the
state treasurer to deposit the public funds of the State of
Nebraska in said respective banks without any bonds be-
ing given therefor, upon the express demand of each and
all of said banks that they receive public deposits without
bonds because of the provisions of said Guarantee Fund
Law exempting them from the giving of bonds.
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He further averred that there are forty-five state banks
insolvent and in process of liquidation through receiver-
ships in the district courts of the various counties of the
state in which during their regular open operation said
treasurer and his predecessors in office as treasurer of
the State of Nebraska deposited moneys therein of the
State of Nebraska; that said deposits are unsecured and
unpaid; that in said receivership proceedings said de-
posits have been adjudicated as claims and ordered paid
from the Depositors Guarantee Fund of the State of
Nebraska; that in a like manner deposits have been made
in thirty-two state banks which are in a failing condi-
tion and in the hands of the Guarantee Fund Commis-
sion but not yet in receivership; that the assets of said
banks are insufficient to pay the depositors therein more
than 50 per cent; that the plaintiff and all of the banks of
the state have individually and collectively and continu-
uously through the years made representations and state-
ments to the state treasurer and his predecessors in office
as set forth in answer of defendants; that each and all of
the deposits of money were made by the treasurer and his
predecessors in office without requiring bond for the pay-
ment thereof in reliance on said statements and representa-
tions and acts of said banks and that they would not have
made the same except therefor; that at the time of the
making of said deposits and each of them by this inter-
vening defendant and his predecessors in office and to
induce the making thereof said state banks receiving
deposits agreed with the state treasurer that the deposits
and repayment thereof were “protected by the Depositors
Guarantee Fund of the State of Nebraska” and thereby
guaranteed by all of said state banks and that in the event
of default in payment by said receiving banks and said
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deposits or any of them being adjudicated claims against
and ordered paid from said Guarantee Fund that they
would pay the general and special assessments provided
by said Guarantee Fund Law to the extent necessary to
pay said deposits; that in case of deposits evidenced hy
certificate of deposit said banks endorsed thereon as a
part thereof and as further evidence of said agreement
the words “protected by the Depositors Guarantee Fund
of the State of Nebraska.”

He further averred that at the time said respective
deposits were made in said banks by this interven-
ing treasurer and his predecessors the banks named
in  Exhibit “A” attached to plaintiff’s petition and
all the other state banks of Nebraska knew of all
the acts and representations of said receiving banks
and other banks in procuring and receiving said de-
posits upon the representations aforesaid that each and
all of the state banks of the State of Nebraska were
liable for the Guarantee Fund assessments hoth general
and special and all of said banks agreed to abide by said
law and pay said assessments and all of said banks ac-
quiesced therein and approved the same and offered no
protest or objection to the making of said representa-
tions and to the deposit of said moneys; that this
intervening treasurer and his predecessors in office each
relied on the aforesaid referred to acts, representations
and agreements of said banks and relying thereon
made said deposits therein and would not have made the
same except therefor.

The treasurer pleaded estoppel and waiver thereby
and prayed the dismissal of said petition.
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(d) ANSWERS AND CROSS-PETITIONS of Other
Intervenors (Trans., pp. 60, 133, 139) : Were filed, aver-
ring that they were depositors with claims for deposits
on failed banks in receivership, and in amounts stated,
and pleading the facts incorporated in the foregoing an-
swers set forth at length herein, and pleading estoppel
and waiver as such depositor claimants and praying dis-
missal of plaintiff’s petition.

(e) Abie State Bank joined issue on said various
pleadings by answers to cross-petitions and replies in
effect general denials (Trans., p. 93; Trans., p. 94;
Trans., p. 96).

HOW ISSUES WERE DECIDED

The trial court on April 24, 1929, rendered its decree
(Trans., p. 98), finding generally on each and all the
issues “in favor of the plaintiff and against the defend-

’

ants, and in favor of the plaintiff and against the said in-
tervenors”; and further:

“The court further finds that the special assess-
ment levied against the plaintiff banks under the
provisions of Section 8028, Compiled Statutes 1922,
which levy was made on December 15, 1928, and
which the defendants were taking steps to collect,
and that each of the special assessments provided for
by said section of the statutes, is, under the facts
and conditions shown by the evidence in this case,
unjust, oppressive, unreasonable in amount and con-
fiscatory of the earnings and property of the plain-
tiff bank and of the banks in behalf of whom this
suit is brought, as is more particularly shown by the
facts, conditions, findings and conclusions set forth
in the memorandum opinion filed herein.
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“The court further finds, as is more particularly
set forth in said memorandum opinion, that owing
to the condition of the Guarantee Fund and the fact
that there is a deficit in said fund of near $16,000.,-
000.00, that the depositors in existing banks, and
the existing and operating banks themselves, now
receive no benefit from the payment of such assess-
ments, but that the payment of such assessments
must be used to pay, and will be insufficient to meet,
the said deficit which now exists in said Guarantee
Fund, and that the burden of paying such assess-
wents by the state baunks, instead of strengthening
the state banking system and protecting depositors
of state banks, has just the contrary effect, and, to
the extent of the burden imposed by such assess-
ments, makes said banks less able to meet the de-
mands of their current depositors and less able to
keep their banks solvent; that the said special as-
sessment is not now being levied for any public pur-
pose, but is being levied for the sole and only purpose
of paying claims of depositors in failed banks,
which claims have been allowed, and will not and
cannot be used for the purpose of creating a fund
for the stabilizing of banking conditions in the
State of Nebraska.

“The court further finds that the levy and collec-
tion of such special assessments, including the as-
sessment specifically complained of in the plaintiff’s
petition, is unreasonable, unjust, oppressive and con-
fiscatory and not, under present conditions, a proper
exercise of nor justified by the police power of the
state, and that the provisions of Section 8028, Com-
piled Statutes 1922, providing for such special assess-
ments, is, under the facts and conditions shown to
exist in this case, unreasonable, unjust, oppressive
and confiscatory and void and unconstitutional, and
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in violation of the 5th Amendment of the Constitu-
tion of the United States and of the 14th Amend-
ment of the Constitution of the United States, in
that it deprives the plaintiff, Abie State Bank, and
the state banks on behalf of whom this suit is
brought, of their property without due process of
law, and denies them the equal protection of the law,
and further, that the provisions of said law are in
violation of Section 3, of Article I, of the Constitu-
tion of the State of Nebraska, in that said Section
and provision for special assessment deprives the
said plaintiff banks of their property without due
process of law.

“The court further finds that the plaintiff is en-
titled to an injunction as prayed.

“Wherefore, it is considered, ordered, adjudged and
decreed that the injunctive order heretofore issued
shall be made permanent and the said defendants,
and each of them, be and the same hereby are en-
joined from collecting or taking any further steps
to collect the said special assessment levied on De-
cember 15, 1928, under the provisions of said Sec-
tion 8028, Compiled Statutes 1922, and all other and
subsequent special assessments under the provisions
of said law. This order, however being without pre-
judice to the right of the defendants to apply for a
racation of this injunction should at some future
time the conditions so change that such special as-
sessments can be paid by the state banks, and at the
same time said banks receive in addition compensa-
tory returns upon their investment.”

The cross petition of the intervenors was dismissed
at their costs.

The court filed a twenty-page written opinion which
appears in the transcript, commencing at page 101,
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ASSIGNMENT OF ERRORS

Each of the appellants, Arthur J. Weaver, as governor, and
Clarence G. Bliss, as secretary of the Department of Trade and
Commerce, separately assign the following errors, and each of
them, of the trial court:

1. The court erred in its finding and decision that
the state banks of Nebraska are entitled to receive com-
pensatory returns upon their investment prior to the
payment of any special assessment under the provisions
of Section 8028, Compiled Statutes of Nebraska, 1922,
as amended.

2. The trial court erred in holding that the special
assessment levied and eaeh of the special assessments
provided for by Section 8028, Compiled Statutes of Ne-
braska, 1922, are unjust, oppressive, unreasonable in
amount, and confiscatory of the earnings and property
of the state banks of Nebraska.

3. The trial court erred in holding that the levy and
collection of the special assessments provided for by Sec-
tion 8028, Compiled Statutes of Nebraska, 1922, is un-
reasonable, unjust, oppressive and confiscatory and not
a proper exercise of or justified by the police power of
the state.

4. 'The trial court erred in holding that the provisions
of Section 8028, Compiled Statutes of Nebraska, 1922, are,
under the facts, unreasonable, unjust, oppressive, and
confiscatory, and void and unconstitutional, and in vio-
lation of the fifth amendment and of the fourteenth
amendment to the Constitution of the United States, and
of Rection 3, Article I, Constitution of Nebraska.
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5. The decision of the district court in favor of the
plaintiff and against the defendants is not sustained by
sufficient evidence.

6. The decision of the district court in favor of the
fplaintiff and against the defendants is contrary to law.
7. The court erred in its decision in enjoining the
defendants from collecting or taking any further steps
to collect the Guarantee Fund special assessment levied
December 15, 1928, under the provisions of Section 8028,
Compiled Statutes of Nebraska, 1922, as amended.

it

8. The court erred in its decision in enjoining the
defendants from collecting or taking any steps to collect
all other and subsequent assessments under Section
8028, Compiled Statutes of Nebraska, 1922, as amended.

Ly €

9. The court erred in overruling the motion of de-
fendant Arthur J. Weaver, as governor, for a new trial.

10. The court erred in overruling the motion of de-
fendant Clarence G. Bliss, as secretary of the Depart-
ment of Trade and Commerce, for a new trial.

11. The court erred in the trial of said cause in ex-
cluding evidence offered by the defendants, and Interve-
nor Willis M. Stebbins as state treasurer, as more fully
and specifically hereinafter set forth.

12. The court erred in admitting, over the objections
of these defendants and Intervenor Willis M. Stebbins,
as state treasurer, testimony offered by the plaintiff, as
more fully and specifically hereinafter set forth.
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3. The court erred in overruling the motion of de-
fendants for judgment, made at the close of the intro-
duction of plaintiff’s evidence in chief and plaintiff’s
resting.

14, The decision of the district court takes the pri-
vate property of all depositors with claims against the
Guarantee Fund for an alleged public use without just
compensation in violation of the fifth amendment to the
Constitution of the United States and of Section 21,
Article I, Constitution of Nebraska, in that the depositors
with adjudicated claims against said Guarantee Fund
are wholly deprived without compensation of their right
to participate and share in the proceeds of the special
assessment heretofore levied and the future special as-
sessments enjoined by the trial court.

15. The decision of the district court deprives the
depositors with adjudicated claims agains\t the Deposi-
tors’ Guarantee Fund of their property without due pro-
cess of law in violation of Section 3, Article I, Constitu-
tion of Nebraska, and of the fifth and fourteenth amend-
ments to the Constitution of the United States in that
said depositors are deprived of their right to participate
and share in the proceeds of the special assessment
heretofore levied and the future special assessments en-
Joined by the trial court, for no public purpose, but
in fact for the private use and benefit of the state banks
of Nehraska and their stockholders.

16. The decision of the district court denies to de-
positors with adjudicated claims against the Guarantee
Fund the equal protection of the laws in violation of the
fourteenth amendment to the Constitution of the United
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States in that said depositors are deprived of their rights
to participate and share in the proceeds of the special
assessment heretofore levied and future assessments en-
joined by said court, for the private benefit of the state
banks of Nebraska and their stockholders.

Intervenor and Appellant Willis M, Stebbins, as Treasurer of
the State of Nebraska, Assigns the Following Errors and
Each of Them:

1. The decision of the district court in favor of the
plaintiff and against this intervenor is not sustained by
sufficient evidence,

2. The decision of the district court in favor of the
plaintiff and against this intervenor is contrary to law.

3. The court erred in overruling the motion of this
intervenor for a new trial.

4. The court erred in overruling the motion of this
intervenor for judgment made at the close of plaintiff’s
evidence in chief.

5. The decision of the district court deprives this
intervenor Willis M. Stebbins, as treasurer of the state
of Nebraska, of his rights to parti('i])z’itv and share in
the proceeds of the special assessment heretofore levied
and future assessments enjoined by said court on his
adjudicated claims against the Guarantee Fund, thereby
taking the property of this intervenor for an alleged
public use without just compensation in violation of the
fifth amendment to the Constitution of the United States
and of Section 21, Article I, Constitution of Nebraska.



and thereby depriving him of his: property without due
process of law in violation of Section 3, Article I, Consti-
tution of Nebraska, and of the fifth and fourteenth
amendments to the Constitution of the United States,
and thereby denying him the equal protection of the
law in violation of the Fourteenth amendment to the
Constitution of the United States in that he is deprived
of his said property rights for no public purpose but
for the private benefit of the state banks of Nebraska
and their stockholders.

6. This intervenor and appellant assigns each of the
errors above assigned by the defendant appellants, the
same as if they were repeated here; said appellant de-
fendants being trustees for this intervenor and other
depositors.

Digitized for FRASER
httpg aaiailouisfed.org




igitized for FRASER
ps://fraser.stlouisfed.org

24

PROPOSITIONS OF LAW
I.

No law will be held unconstitutional by the judiciary if
under any construction of the law or any possible state of
facts its operation will not violate the provisions of the consti-

tution.

6 R. C. L. Sec. 12, page 12.

State v. Nolan, 71 Neb. 136.

Brady v. Wattern, 100 N. W. (Ia.) 358.

In re Southern Wisconsin Power Co., 122 N. W.
(Wis.) 801.

McGuire v. 0. B. & Q. R. R. (0., 108 N. W. (Ia.)
902.

Shallenberger v. First State Bank of Holsten,
319 U. 8. 114.

Noble State Bank v. Haskell, 219 U. 8. 104.

First State Bank of Claremont v. Smith, 207 N.
W. (8. D.) 467.

State v. Adams Express Co., 85 Neb. 25.

Dawvis v. State, 51 Neb. 301.

State of Nebraska v. Heldenbrans, 62 Neb. 136.

Freadrich v. State, 8 Neb. 343.

Dartmouth College v. Woodward, 4 Sheaton 518,
4 U. S. 629.

Von Hoffman v. Quincy, 4 Wall. 535, 18 U. S.
(L. Ed.) 403.

Nashville v. Cooper, 6 Wall. 247, 18 U. 8. (L.
Ed.) 851.

Union Pacific R. R. Co. v. U. 8., 99 U. S. 700,
95 U. 8. (L. Ed.) 496.

Fairbanks v. U. S., 181 U. 8. 283, 21 8. Ct.
Rep. 648, 45 L. Ed. 862.

AT W 2
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I,

The Depositors’ Guarantee Fund Law was not enacted pri-
marily for the welfare of the banks but specifically for the
protection of depositors in state banks.

Sec. 7983 C. 8. Neb. 1922, Sec. 1, Ch. 10, Laws

1909.

Sec. 8024 C. S. Neb. 1922, Sec. 44, Ch. 10, Laws
1909.

Citizens Bank of Stratton v. Strayer, 114 Neb.
567.

Shallenberger v. I'irst State Bank of Holsten,
31 8. Ct. Rep. 189, 55 U. 8. (L. Ed.) 217, 219
U. 8. 114,

Chapman, Commission v. Guaranty State Bank,
257 S. W. Rep. (Tex.) 690.

Farmers State Bank of Mineola v. Mincher, 267
S. W. Rep. (Tex.) 996.

First National Bank v. Hirmig, 204 N. W. (8.
D.) 903.

Farmers State Bank v. Smith, 209 N. W. (8.
D.) 359.

ITL.

Banking is a quasi-public business which the state in the
exercise of its police power may take under its control to
the extent of prohibiting the business of banking entirely
except upon such conditions as it may prescribe.

Noble State Bank v. Haskell, 219 U. S. 104.

First State Bank of Claremont v. Smith, 207 N.
W. (8. D.) 467.

Shallenberger v. First State Bank of Holsten,
219 U. 8. 114,
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v

The statutory assessments for the benefit of the Guarantee
Fund are not an involuntary taking of the property of the
banks but constitute a charge and contribution, definite and
certain and known in advance, the payment of which is a
condition precedent for commencing and continuing to do
business as a state bank and which at any time can be avoided
by going out of the banking business; in order to engage in
the banking business the banking corporation had to get a
charter from the state and to get the charter and keep it
the bank had to comply with the conditions made a part of
the charter by the state for the safety and protection of the
public.

Noble State Bank v. Haskell, 219 U. 8. 104.

Shallenberger v. First State Bank of Holsten,
219 U. 8. 114.

Wertz v. Nestos, 200 N. W. (N. D.). 528.

First State Bank of Olaremont v. Smith, 207 N.
W. (8. D.) 467.

Farmers State Bank v. Smith, 209 N. W. (8. D.)
358.

W,

Where a Guarantee Fund Law is enacted, adjudicated to
be constitutional and a valid exercise of the police power,
remains in operation for twenty years while the banks and
the public receive benefits from it and depositors acquire
matured claims under it against the Fund, if the authority
exists at all to divest these depositors of their rights and
to relieve the banks from an assessment made and from future
assessments on alleged grounds of public need or welfare,
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it lies wholly with the legislature in the further exercise of
the police power for the matured claims of these depositors
acquired while the law was admittedly constitutional and
properly operative and while the banks and the public were
receiving the benefits of the law, can, because of the rights
guaranteed under the Constitution, be taken away, if at all,
only through the exercise of the police power which the courts
can not exercise, the question being one exclusively for the
legislature.

Claremont v. Smith, et al., 207 N. W. (8. D.)

467.

Thompson v. Bone, 251 Pac. (Kan.) 178.

Noble State Bank v. Haskell, 219 U. S. 104.

6 R. C. L. Sec. 105, page 106.

6 R. C. L. Sec. 230, page 242,

Cooley, Const. Lim. 200, 587, 706 and notes.

State v. Harrington, 34 L. R. A. (Vt.) 104.

Wurtz v. Hoagland, 114 U. 8. 615.

VI.

Where a law is enacted by the exercise of the police power
and has for its object the advancement of the public good,
public safety or public welfare, there may be an incidental
destruction of the value of private property or even destruc-
tion of the property itself without violation of the fifth or
fourteenth amendments to the Constitution of the United
States or of Sections 2, 21 or 25 of Article I, Constitution of
Nebraska, for it is not taken for public use without compensa-
tion, or without due process of law, since it is not taken by
the public at all, and the court will consider and determine
only whether or not the law as enacted has any real or sub-
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stantial relation to the public good with every possible pre-
sumption indulged in the law’s favor.,

Halter v. State, T4 Neb. 757.

Mugler v. Kansas, 123 U. 8. 623.

Lochner v. New York, 198 U. S. 45, 25 Sup. Ct.
Rep. 539.

C. B. & Q. Ry. Co. v. State, 47 Neb. 549.

Anderson v. State, 69 Neb. 686.

State v. Drayton, 82 Neb. 254.

State v. Withnell, 91 Neb, 101.

6 R. C. L., Sec. 230, page 243.

VII.

Where a Guarantee Fund Law was constitutional and a
valid exercise of police power when enacted as the statute in
controversy is admitted to have been, no change of economic
or business conditions will render it or assessments made un-
der it unconstitutional.

Thompson v. Bone, 251 Pac. (Kan.) 178.
First State Bank of Claremont v. Smith, 207 N.
W. (8. D.) 467.

VILL;

The banks which are making fair or ‘‘extravagant profits’’
as found by the trial court are not entitled to be relieved of
their responsibilities to depositors with accrued claims by
showing that hardship may be imposed by the operation of
the law upon other banks of the state banking system.

Aetna Ins. Co. v. Hyde, 72 U. S. (L. Ed.) 357,
47 8. Ct. 113.

City of Grand Island v. Postal Tel. Co., 92 Neb.
253.

Ohio River Ry. Co. v. Dittey, 203 Fed. 237.

————— W
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IX.

The distinction between rate and taxation cases and the
case at bar involving the question of whether a special as-
sessment levied under the Guarantee Fund Law is confisca-
tory is that the Guarantee Fund Law is not a revenue nor
rate regulation measure but an act passed under the state’s
police power to stabilize banking conditions generally and in
particular to protect deposits in state banks, creating thereby
intangible public benefits which cannot be judicially meas-
ured, and the payment of the guarantee fund assessment being
a condition precedent to the operating of a state bank regard-
less of the earnings of the bank.

Claremont v. Smith, et al., 207 N. W. (8. D.))
367.

Noble State Bank v. Haskell, 219 U. S. 104.

Xl

Even if the rule in the rate and taxation cases were appli-
cable to the case at bar as contended by plaintiff, then plain-
tiff would have the burden of producing detailed proof not
attempted in this case to show the volume of business avail-
able to the several banks that have failed to make compensa-
tory earnings, the facilities of such banks for handling the
business offered, the efficiency and economy of the operation
of such banks, that the condition complained of is not unusual
or merely temporary, and to exclude all causes other than
the effect of assessments paid, mere proof of loss or difficulty
of operation for a period of a few years not being sufficient.
City of Grand Island v. Postal Telegraph Co.,

92 Neb. 253.
City of Fremont v. Postal Telegraph Co., 103

Neb. 426.



igitized for FRASER
tps://fraser.stlouisfed.org

30

Ohio River and W, Ry. Co. v. Dittey, 203 Fed.
53T.

Western Union Telegraph Co. v. Borough of New
Hope, 187 U. 8. 419.

Aetna Insurance Co. v. Hyde, 47 U. 8. 8. Ct.
113, 72 U. 8. (L. Ed.) 356.

XT.

The plaintiff bank and those banks for which it purports
to bring this action by voluntarily and without protest operat-
ing under and accepting the benefits and privileges of the
Bank Deposit Guarantee Fund Law have waived their right
if any, and are estopped to bring this suit; and especially
by their acts, representations and conduct during the last
several years of inducing deposits on the strength of alleged
Guarantee Fund protection have said banks waived their right
and are now estopped to maintain this suit against depositors
with matured claims against said Fund.

12 C. J., Sec. 190, 194, pages 769-71 (Constitu-
tutional Law.)

10 R. C. L., Sec. 140, page 836 (Estoppel).

21 C. J., page 1216, Sec. 220 (Estoppel).

Winthrop v. Fellows, 230 Fed. 702.

Grand Rapids & Indiana Ry. Co. v. Osborn, 193
U. 8. 17, 48 L. Ed. 598, 604.

Damniels v. Trerney, 102 U. 8. 415, 26 L. Ed. 187,
189.

Mellen Lumber Co. v. Industrial Commission of
Wis. (Wis.) L. R. A. 1916-A, pages 374, 377.
Chas Simmons Co. v. Maryland Telephone &
Telegraph Co., (Md.) 63 L. R. A. 729, 736.



American Life Ins. Co. v. Balmer, 214 N. W.
(Mich.) 208.

Meyer v. City of Alma, 221 N. W. (Neb.) 438.

Booth Fisheries Co. v. Industrial Commission,
46 S. Ct. 491.

In re Tarnowski, 210 N. W. (Wis.) 836.

People v. Fidelity & Casualty Co., 192 N. W.
(Mich.) 658.

Bank of Claremont v. Smith, 207 N. W. (8. D.)
467.

XII.

The decree of the United States Supreme Court in the case
of Shallenberger v. First State Bank of Holsten, 219 U. S.
114, 31 8. Ct. 189, 55 U. 8. (L. Ed.) 117, is a bar to the
maintenance of this suit by the plaintiff, either on its own
behalf or on behalf of other banks; and is res adjudicata.

34 C. J. (Res Adjudicata) page 742, Sec. 1154;
page 799, Sec. 1220 ; page 988, Sec. 1407 ; page
1028, Sec. 1459.

Battle Creek Valley Bank v. Collins, 90 N. W.
921 (Neb. unof.)

Parrotte v. Dryden, 73 Neb. 291.

XI1T.

The depositors with matured claims against the Guarantee
Fund are by the decision of the trial court divested of their
rights to participate and share in the proceeds of the special
assessment heretofore levied and future assessments enjoined
by said court and thereby of their property without due pro-
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THE EVIDENCE

The evidence in this case is included in three large
volumes. In view of its extent we have increased this
brief to unusual lengths to include therein many of the
principal exhibits introduced upon the trial and exten-
sive references to and quotations from the bill of ex-
ceptions. Advertisements, circulars and printed matter
issued and circulated by the banks to induce deposits
and other representations and acts are set forth herein
in larger volume than would at first thought seem justi-
fied. But on reflection it is apparent that for the court
to have an accurate perspective of the relations that
exist between the claimant depositors and these existing
state banks, it is indispensable that the court read the rep-
resentations and statements that were made by these
banks to the depositors. The arguments that the banks
used to get the deposits of these depositors are more
forceful in support of the equities of the depositors than
any argument that the writers of this brief can advance.

I. CONDITION OF THE BANKS, PAST AND PRESENT

We challenge the court’s attention to the fact that the
evidence offered by plaintiff is confined almost entirely
to general matters and is especially deficient in that no
state bank, aside from the small Abie bank, appeared indi-
vidually in the case or offered any detailed facts and
figures as to its income and operating expenses and their
distribution.

There was no evidence that the Guarantee Fund ever
caused or contributed to the failure of any bank; nor
any evidence, specific as to any bank, or generally as to
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banks, as to the comparative effect of assessments paid
and benefits received from the Guarantee Fund. That
there are benefits is unquestioned. No detailed statement
of the condition or the operating expense of any bank
was offered in evidence. No evidence was offered by any
bank as to the actual operation of the Guarantee Fund
Law as to that bank, or the effect of the Guarantee Fund
Law generally upon its operations and, income, except
that as to the Abie bank there were offered some details
of expense and receipts, wholly insufficient for the pur-
pose of this action.

The plaintiff elected to ignore the benefits of the Guar-
antee Fund Law and treat the assessments as a charge
wholly without compensatory benefits.

The banks as a whole through the entire operative
period of the Guarantee Fund Law have each year made
large gross earnings. However, the net earnings during
the last nine years have been materially affected by losses
developing because of loans made during the period of
high prices and the depreciation of securities following.
These loans were in a greater or less degree in all banks.
The losses as arising through the years following have
been ahsorbed by earnings, generally in this brief desig-
nated as “charge-offs”. The banks have heen applying
their earnings to the extent necessary to liquidate these
developing losses, which to that extent reduced their net
earnings and dividends. The stabilizing influence of the
Guarantee Fund made possible this gradual absorption.
This absorption was retarded to some extent in 1925 and
1926 by a partial state crop failure in 1925 and a similar
condition over a large part of southern Nebraska in 1926
(B. of Ex.,, p. 921, V. 3).
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During this period, 265 banks with excessive losses
thus occasioned and supplemented by other losses and
by the influence of the crop failures of 1925 and 1926,
failed. But during the nine years the existing banks be-
cause of the influence and benefit of the Guarantee Fund
Law each year improved their condition. The record evi-
dence supporting the foregoing general statement will be
quoted in detail.

Jefore referring specifically to the large earnings and
condition of the banks, we wish to call attention briefly
to the evidence as to the nature and cause of these losses.
They are generally denominated as “charge-offs” because
the banks charge them off against earnings. They will
be frequently hereinafter referred to hy that designation.

A. Causes of Losses and ‘‘Charge-offs”’

Mr. George W. Woods, then a banker of Lincoln, but
now state banking commissioner, a disinterested witness,
testifying on the trial rather graphically outlined the
conditions producing these losses and the influence of
the Guarantee Fund in permitting their absorption. In
view of this and other testimony of Mr. Woods to be here-

in quoted reference should he made to his qualifications.

Mr. Woods had lived in Lincoln thirty years; had been
an officer of both state and national banks; was secretary
of the Lincoln Clearing House Association and had been
for twelve years (Qs. 1459-61, p. 338) ; at the time of the
trial was the cashier of the Lincoln State National Bank
and Trust Company; prior to that he had been cashier of
the Lincoln State Bank, which bank had on deposit
money of the various country banks, and was their city
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correspondent, and he was familiar with banking
conditions generally in Nebraska (Q. 1239, p. 284,
V. 2). From 1901 to 1917 he was a repre-
sentative of R. G. Dun & Co. Being city correspondent
for the country banks meant that the country banks car-
ried a portion of their reserve with his bank in the form
of deposits and from time to time the banks would bor-
row money from it. Such connection had brought him
in very close and confidential connection with these cor-
respondent banks and he would call on them and go
through their note cases and familiarize himself with
their profits and losses, charge-offs, expenses, etc., (Qs.

1228, 1229, 1230, p. 282, V. 2).

He had been on the legislative committee of the Ne-
braska Bankers’ Association for ten years, and had served
on the council of the Association which was equivalent to
the board of directors and which determined the general
policies of the State Association (Qs. 1231 to 1235, p-
283, V. 2). As a member of the legislative committee for
the ten years preceding, he with the other members had
drawn the bills enacted into laws which provided for the
present Guarantee Fund Commission, the reduction of
the maximum assessments on state banks from 1.1 per
cent per annum to .6 per cent per annum, the licensing of
state bankers and discretionary powers in the hanking de-
partment in granting charters (Q. 1237, p. 283, V. 2).

As to his service on the Agricultural Loan Association
he further testified that as a member of the Association
he dealt with failed banks in practically the same manner
as the Guarantee Fund dealt with them, issning receiver’s
certificates which were endorsed and guaranteed by the
Association and that in fact the only difference hetween




Digitized for FRASER
https BaLS ol o0

37

what the Association did and what has been done since
by the Guarantee Fund Commission was that under the
latter the proceedings were legalized by law, while the
former was more or less voluntary (Q. 1238, p. 284).

Mr. Woods, referring to the banking conditions in
Nebraska from 1910 down to July 1, 1928, testified
(Qs. 1240, et seq., p. 285, V. 2):

That from his knowledge and experience he was able
to state the general banking conditions from 1910 down
to July 1, 1928; that he knew the cause of bank failures
generally during that period, the amount, the general ex-
tent, and the cause of charge-offs by banks during that
period ; that he knew the financial condition of the banks
of the state during the period and the reasons for the
conditions that existed; that during the period from
1910 to 1920, prices increased and all banks made money ;
that loans were made on equities and on basis of char-
acter and the giving of banking credit generally was ex-
cessive; that in 1920 livestock and grain prices dropped
which very quickly had an effect on land prices; that
as to losses on real estate mortgages the same did not
become evident, or rather acute, until later; that in the
year 1919 many mortgages were written to secure loans
for five or more years and that as to them the fore-
closures began from 1924 to 1927 as the mortgages became
due and delinquent; that the foreclosures were much
larger in number in those years than in the previous
Years; that he had checked a few counties and the
records bore him out; that the post-war deflation caused
some bank failures which would not have otherwise oc-
curred and increased the losses of other banks which
would have failed anyway on account of recklessness in




making loans; that between 1920 and July 1, 1928, land
made very little if any recovery in value, and that the
effect of the foreclosures on the banks was to steadily
increase the item of “other real estate” in their state-
ments; that there were other contributing causes, such
as individual incompetency and occasional betrayals of
trust; that the excess number of banks was also a contri-
buting factor; that in his opinion the banking troubles
were largely due to the general situation indicated, plus
over-banking, plus inefficient management, and plus un-
warranted and aggressive loaning (Q. 1407, p. 324).

Van Peterson, secretary of the Guarantee Fund Com-
mission, testified:

That in his judgment perhaps 75 per cent of the banks
taken over by the Department incurred their losses dur-
ing the years preceding 1923 and that said losses devel-
oped during the ensuing seven or eight years (pp. 44-5,
V. 1, B. of Ex.).

On cross-examination, Mr. Schantz stated that from
1920 to 1928 was an abnormal period so far as banks and
bank losses were concerned. He refused to state how
much he would add to the percentage of losses on account
of deflation (Qs. 4048 to 4051, p. 884, V. 3).

The foregoing evidence of the origin in the period of
high prices of the loans that through the past seven or
eight years have gradually developed into losses was not
disputed and is not controverted in the record.

The depositors’ claims matured in 1927 and 1928.
There is no evidence that they date back many years and
no fair inference that they do.
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B. Condition of the Principal Banks Sponsoring Suit

It appears from the evidence that the principal bank-
€rs sponsoring this suit are officers of a few state banks
which have highly prospered partly because and by virtue
of the Guarantee Fund Law and who have been its
foremost advocates. It is not denied but that their banks
are amply able to pay the Guarantee Fund assessments
from large earnings. These men are A. L. Schantz, presi-
dent and majority owner of the State Bank of Omaha,
Nebraska’s largest state bank; Dan V. Stephens, presi-
dent and majority owner of the Fremont State Bank;
and William Seelenfreund, president of the Continental
State Bank of Lincoln. With the exception of an Abie
bank officer, they were the only bankers appearing in
the trial of the case. Dan V. Stephens, president of the
Fremont State Bank, called a meeting of a few bankers,
including Mr. Schantz of the State Bank of Omaha, at
Fremont, where a committee was appointed to have
charge of this suit (Qs. 1662-72, p. 380, V. 2, B. of Ex).
The use made by these banks of the Guarantee Fund Law
as an effective ladder upon which to climb is elsewhere
referred to in this brief but it is desirable at this point
to quote some figures as to their enormous growth and
enormous profits under the Guarantee Fund Law.

STATE BANK OF OMAHA: This bank was organ-
ized in 1912. Tts original capital was $300,000.00 and
surplus $37,500.00. At the time of the trial, 17 years after
organization, the surplus was $200,000.00, of which $112.-
500.00 was from earnings and $50,000.00 from sale of a
lease. During the same period the bank paid $294,000.00
in dividends. For seven years before the trial it had been
paying 10 per cent dividends on the capital besides the
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amount that had been passed to surplus (Qs. 1138 to
1143, p. 215, V. 1, B. of Ex.). Its deposits have grown
to approximately seven million dollars. In 1915 it ab-
sorbed another bank with two million two hundred thou-
sand dollars of deposits (Q. 2097, p. 491, V. 2, B. of Ex.).

CONTINENTAL STATE BANK OF LINCOLN: Re-
ports of the department show that the Continental State
Bank in Lincoln had deposits on November 13, 1920, of
$1,313,908.00, and on June 30, 1928, $4,056,056.00; Ex-
hibit 37, page 609, shows that this bank organized in the
year 1909 concurrently with the enactment of the Guar-
antee Fund Law with a capital of $100,000.00 has made
net profits after charging off all bad debts of $337,675.00.
It now has a surplus of $100,000.00. Tt does not appear
how much of this surplus has been created out of earn-
ings but it does appear by the aforesaid Exhibit 37 that
on a capital and surplus of $200,000.00 the bank has had
net earnings after all charge-offs for the 18 months end-
ing June 30, 1928, of §69,642.20, or at the rate of $46,-
430.00 a year, which is 23.20 per cent net on hoth its
capital and surplus (Mr. Bliss, p. 546, V. 2, B. of Ex.).

FREMONT STATE BANK OF FREMONT: Dan V.
Stephens, majority owner of this bank, helped to initiate
this suit and is perhaps its chief sponsor. He became
actively connected with the Fremont State Bank in 1920
and from then on down practically to the commencement
of this suit he was an active exponent of the Guarantee
FPund Law and his bank probably one of the chief bene-
ficiaries of the law. He gave wide circulation to his
views; during the two years preceding the suit, his bank
used from 1,200 to 1,500 inches of advertising space a
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year in THE FrREMONT EVENING TRIBUNE, in praise of the
Guarantee Fund Law (Mr. Sorensen, vice-president, Q.
1838, p. 414, V. 2, B. of Ex.).

In November, 1920, when Mr. Stephens began promo-
tion of the Guarantee Fund Law, his bank had capital,
surplus and undivided profits of $68,277 and deposits of
$390,037 (Ex. A, pp. 411-2, V. 2, B. of Ex.). The aggre-
gate capital and surplus September 20, 1928, was $136,-
704.00. Of this the stockholders had paid in $87,500,
possibly $5,000 more, leaving $44,204 accumulated from
earnings and more than $30,000 of which had been accu-
mulated since 1920. Furthermore, the bank had continu-
ously paid dividends of 8 per cent per annum (p. 394,
V. 2, B. of Ex.). The bank in September, 1928 had de-
posits of §1,744,684, four and one-half times its deposits
eight years prior. Mr. Stephens testified (p. 512, V. 2,
B. of Ex.) that his bank had prospered during the last
eight years and it had become the largest bank in the
City of Fremont, measured by deposits.

It is fairly inferrable from the record that but for
the initiative of these few large state banks, the present
suit would not have been started.

C. The Abie State Bank

The Abie State Bank is really not the plaintiff in this
suit; it is not a representative bank and it is ridiculous
to treat it as illustrative of banking conditions generally
in Nebraska. However, before taking up the evidence
with respect to the banks generally, it may be well
though somewhat out of order to here set out all the
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testimony that was introduced with respecr to the Abie
bank.

Mr. Svoboda, cashier of the Abie State Bank for seven-
teen years and its chief acting officer, testified (Q. 650
et seq., p. 127, V. 1, B. of Ex.):

That the Abie State Bank did not know of the filing of
the suit in its name until the president was so informed
by some person who had heard the fact stated over the
radio; that he was willing to have it continued inasmuch
“as it was already filed”; that he had received a cireular
stating that 100 or more banks had joined in the filing
of the suit and if his bank wanted to join all right and
if not all right; that it joined in; that he had never read
the petition filed in the case and did not know its com
tents.

That Abie is a town of 200 people, located in Butler
county; that the bank has capital of $15,000 and surplus
of $2,500; that it was organized in 1904 with $10,000
capital and started paying dividends after the first year;
that the capital was increased from $10,000 to $15,000 in
1917 fram the earnings; that $2,000 was added to the
surplus from earnings—$%1.,000 in 1920, $500 in 1921,
$500 in 1926; that the bank declared dividends of 10
per cent and sometimes 15 per cent per annum after he
went in as an officer in 1912; that he owned 1121% of
the 150 shares of stock of the bank; that annual dividends
continued. to be paid up to 1921 and then ceased until
1926 when a 6 per cent dividend was paid; that the offi-
cers did some land and insurance business and paid the
proceeds therefrom, which werve small, into the bank.



43

No evidence was offered on the trial as to the loans
and discounts of the Abie State Bank, or the rate of
interest it received on loans. No statement of its assets
and liabilities, nor any other evidence was introduced
to show what percentage of its assets were produc-
tive or “frozen” and non-productive. No evidence was
offered that its condition had been normal during the
last several years. It affirmatively appeared, however,
that it had a number of notes, criticised by the banking
department, made by relatives amounting to more than
$4,000.00 and that it had an equity in a real estate mort-
gage taken from a brother-in-law, or brother, of the man-
aging officer, Mr. Svoboda (Qs. R01-5, p. 114, V. 1,
B. of Ex.).

Mr. Svoboda testified further (p. 127, V. 1, B. of Ex.):

That for the six months ending June 30, 1928 the bank
had gross earnings of $6,860.13, of which $332.10 was
real estate and insurance commissions; that it disbursed
to salaries, $1,590.00; interest on borrowed money,
$115.50; interest on deposits, $3,972.50; taxes, $157.08;
Guarantee Fund $596.24, and other expense, $425.80:
that for the six months ending December 31, 1928 the
bank had gross earnings of $5,343.55, of which there was
derived from interest on loans, $5,088.36; commission on
farm lands, $106.71; commission on insurance, $148.58:
that of this amount there was paid in salaries, $1,590.00;
interest on deposits, $1,834.88; Guarantee Fund, $91.88:
other expense, $1,439.75; and that the net profit for the
year was $333.05, after charging off bad debts of $690.70.

I't will be noted that its gross income for the year was
$12,203.68, of which $5,707.38, or almost one-half, was
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paid as interest on deposits. The bank paid more than

25 per cent of gross receipts as salaries.

Mr. Svoboda further testified that the swrrounding
towns were strong competitors for deposits, the town of
Abie being within four miles of Bruno, where there are
two banks, six miles of Linwood, where there is one bank,
and within nine miles of another town, where there is

another bank.

The deposits at the end of 1928 were $182,000.00. The
bank was paying interest on so large a percentage of its
deposits that it amounted in the aggregate to an average
of more than three per cent on all the deposits, a condi-
tion manifestly due to competition. Had the bank paid
the full Guarantee Fund assessment, it would have been
about nine cents on the dollar of its gross income, which
is the same relative proportion paid by the other banks
of the state.

Mr. Svoboda further testified that his bank had had
county deposits continuously from 1912 down to July,
1928, without giving any bonds therefor; after the com-
mencement of the suit, they had given a bond; that he
stated to his depositors that they were protected by the
tnarantee Fund (Qs. 842-3, p. 150, V. 1, B. of Ex.).

The Abie State Bank was one of the banks joining in
the state-wide Omaha Bee advertising hereinafter referred

to.

—
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D. Operating Expenses, Income and Net Earnings of Ne-
braska State Banks for the Eighteen Months January 1,
1927 to June 30, 1928, and Twelve Months July 1, 1925
to June 30, 1926.

The Department of Trade and Commerce produced
Comprehensive tabular statements covering all the banks
of the state for the above periods, a total of two and
One-half years and including the last available data on
the banks up to June 30, 1928,

E. For Eighteen Months Ending June 30, 1928

Inasmuch as the tabular statement for the 18 months
ending June 30, 1928, gave the figures of the department
for the last available period, we will refer to them first,
These figures appear as Exhibit 37, at page 610, volume
2, Bill of Exceptions. We earnestly urge the attention
of each member of the court to the showing of the indj-
vidual banks as there disclosed, it not being practical to
set out in this brief more than a general abstract thereof.

The figures have been classified as to those banks organ-
ized prior to 1909, the date of the passage of the Guaran-
tee Fund Law, and those organized since, Tt appears that
of the banks now operating in Nebraska 435 were organ-
ized prior to 1909 and 291 since. As to thoge banks organ-
ized since 1909 their gross net profits were earned during
the protective period of the Guarantee Fund Law. We
therefore invite special attention to these banks.

Exhibit 37 has been recapitulated by the department
in Exhibit 38 at page 610, volume 2. Bill of Exceptions,
and is reproduced herein. Thig recapitulation shows the
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RECAPITULATION
(Exhibit 38, Page 610, Vol. 2, B. of Ex.)
(Note--Being & totaling of the data as to all of the 726
Banks of Nebraska listed and itemized by individual banks
in 16 sheets, Ex., 37, P, 60, V. 2, and each bank there
set forth in detail.)

Capital --
435 banks organized prior to 1909-$10,856,000.00
201 v . 1909 and after- _8,019,500.00

s Total 726 DankB==-s-=sach==cwissasrss=sree $18,875,600,00
urplug --

435 banks organized prior to 1909-$ 4,058,280.22

291 v " 1909 and after- 2,024,777.40
. Total 726 bankg-=============-=-ececcoooo 6,083,057,62
otal Capital and Surplus 726 bankg--------=======c--- $24,958,557.62
Total State deposits in 726 bankg=-----===========-cc- $ 984,399.59
Total County deposits 1n T26LDANKE===ns=mebm=cEadss 10,230,619,10
Total City deposits din 26 HRpEEs~C s~ annerssssSnenen = 2,739,695,96
Total Dividends for all banks 12
. months ending 12/31/27--====-====-~ $ 867,231.76
Otal Dividends for all banks 6 months
ending 6/30/28~---=======c=-=-===- 540,036.91
Total for 18 monthg=--==-=-=m=============ooom_______ $ 1,407,268,67

Total wet Profits after charge-offs since
organization to 6/30/28:
435 banks organized prior to 1909-$18,063,801.62
291 v " 1909 and after- _6,227,088,43
Total for 726 bANKB=-=s=c-ccecccccccnacas $24,290,890.05

Total Net Earnings before charge-offs, 18
months ending 6/30/28%
435 banks organized prior to 1909-§ 2,450,067.56
"

291 " 1909 and after- _1,719,420.04
Total for 726 bankB--=----c-cmmemceeoocoo $ 4,169,487.52
Gross Charge-offs 18 months ending
6/30/28¢

435 banke organized prior to 1909-§ 1,324,509.22
291 " " 1909 and after- 909,459.18
Total for 726 bankg~----=--c-mcmme e $ 2'2337968040

Net Earnings after charge-offs, 18
months ending 6/30/28:
349 banks organized prior to 1909-§ 1,474,408.22
221 v " 1909 and after- _1,019,910,72
Total for 570 bankg-==-=-=-==cccr=—ecacayq $ 2,494,318.94

Net Deficits in earnings after charge-offs
18 months ending 6/30/28:
86 banks organized prior to 1909--§ 348,849.88
E ¥ " 1909 and after-- 209,949.66
(Total charge-offs in above 156 banks
were $851,433.22, creating this deficit)
T Total 156 bankg--=-==ccccmmcrmrcr e —— ] 558,799 .54
otal Net Earnings after charge-offs, 726 banks--=----- $ 1,935,519.40

EXHIBIT 38
Pages 47 and 48
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Net Undivided Profits and Surplus:
435 banks organized prior to 1909-$ 5,344,850,24
291 banks organized 1909 and after _3,003,563.62
Potal "T26 Bankil=r-=<sssc-acacaii=s s ==ea $ 8,348,413.90

Percentage Net Earnings before charge-offs,18
months ending 6/30/28 to Capitals

435 banks orgenized prior to 1909-------cccenmoo- 23,49%
(Note - Annual average is 15.66%)
291 banks organized 1909 and after--------=-=---- 21,44%

(Note - Annual average is 14,29%)

Percentage Net Earnings after charge-offs, 18
months ending 6/30/28 to Capital:

(349 banks less 86 deficits) prior to 1909------ 10.36%
(Note - Annual average is 6.91%)
(221 banks less 70 deficifsi 1909 and after----- 10.99%

(Note - Annual average is 7.33%)

Gross Earnings for year 1927 in 435 banks organized
prior to 1909==c-ecrwecmcrccnconcncnraacan $ 9,310,984,34

Gross Barnings for 6 months period ending June 30,
1928, in 435 banks organized prior tol1l909 4,997,139.78

Gross Earnings for year 1927 in 291 banks organized
since and including 1909-===-===cecec=n=n 6,359,891.23

Gross Barnings for 6 months period ending June 30,1928
in 291 banks organized since and

including 1909-===--emcmcccc e cnc e m e == 3,303,646.64
Total Gross Earnings 726 banks, 18 months ending
June 30, 1928----ccmmmcmmc e $23,977,661,98

(Note - Annual average is $15,986,107.99:
or 85% of capital and 64% of capital and
surplus.)

Total assessments paid into Depositors' Guaranty
Fund by 726 banks for 18 months ending
June 30, 1928-=~cm-ccmcmmn e — - $ 2,412,324,78
(Note - Annual average is $1,618,216.52)

Percentage of assessments paid into Depositors'
Guaranty Fund to gross earnings of 726
banks totalling $23,749,077.47 for 18
?ontha ending June 30, 1928----=--ce-cmu- 10.06%

(Copy of Exhibit 38; except in several instances
where figures are shown for 18 months we have
added also for convenience of Court as a "Note"
a calculation of the annual average of the 18
months' figure.)
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EARNINGS. Attention is especially called to the
fact that after all charge-offs and after the deduction of
all deficits of those banks that showed a deficit, the net
earnings on capital for the 18 months’ period of the 726
banks were 10.36 per cent as to those banks organized
prior to 1909 and 10.99 per cent as to those banks organ-
ized since 1909, or an average of 10.67 per cent for all
the banks on their capital for the eighteen months period,
equal to 7.12 per cent per annum on their capital. If
we figure the net earnings of the 726 banks on both
capital and surplus we find that the capital and surplus
of all the banks after paying all Guarantee Fund assess-
ments and making all chatge-offs was $1,935,519.00
amounting to 7.75 per cent on the entire capital and sur-

plus for the eighteen months or 5.17 per cent per annum.

CHARGE-OFFS. It is especially to be noted that the
banks charged off in bad debts during the eighteen months’
period $2.233.968, an amount practically equivalent to

10 per cent of their capital and surplus and all charged

off out of earnings.

NET EARNINGS BEFORE CHARGE-OFFS. After
paying Guarantee Fund assessments and before making
these charge-offs, the 435 banks organized prior to 1909
had net earnings on their capital of 23.49 per cent, or an
annual average of 15.66 per cent. Those organized after
1909, 21.44 per cent or an annual average of 14.29 per
cent. On hoth capital and surplus, the earnings were one-

fourth less.
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GUARANTEE FUND. As disclosed, the payments to
the Guarantee Fund were 10.06 cents out of each dollar
of gross earnings for the entire eighteen months.

BANKS WITH NET DEFICITS. It will be noted
that the 726 banks reporting had total earnings of
$2,494 318 after all charge-offs of bad debts. There were,
however, 156 banks that failed to make net earnings after
heavy charge-offs of bad debts, their net deficit being
$558,799 for the eighteen months. During that period
they charged off as bad debts $851,433.22, making their
actual earnings $292,633, the difference between their
charge-offs and their net deficit. It is not denied that this
deficiency was attributable to excessive charge-off of bad
debts instead of to the payment of the Guarantee Fund
assessments. The banks would still have had to charge-
off bad loans even if there had been no Guarantee Fund
Law.

DIVIDENDS. Some point has been made of the fact
that only one-third of the banks of the state paid divi-
dends in 1927 and 1928. The foregoing statement shows
that four-fifths of the banks of the state had net earnings
for the eighteen months’ period ending June 30, 1928,
after all charge-offs and the payment of the Guarantee
Fund assessments, so that four-fifths of the banks could
have declared dividends in some amount had they elected
to do so (Exhibit 38). With less than a dozen exceptions,
each of the banks could have declared from compensatory
to extravagant dividends except for the extraordinary
charge-offs.

The banks actually paid dividends for the eighteen
months of $1,407,268.00, which was 7.45 per cent on the
capital of $18,875,500.00 and 5.62 per cent on total capi-
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tal and surplus of $24,958,557.00. Figured on an annual
hasis the percentage must be reduced by one-third.

PLAINTIFF’'S EXHIBIT 52. Witness E. L. Fulk,
certified public accountant, checked up Exhibit 37, and
prepared, and plaintiff introduced in evidence, the com-
pilation identified as Exhibit 52 (p. 819, B. of Ex.). The
net earnings are shown to be correctly stated in Exhibit
37 but in this exhibit of Mr. Fulk the computations and
compilations are made up by him on percentage of num-
bers of banks, which of course is not a fair criterion. For
instance, he shows that 24.24 per cent of the total banks
in number earned 76.21 per cent of the total net earnings
of all the banks for the eighteen months period ending
June 30, 1928 but he fails to indicate anywhere on his
exhibit the ratio of the capital and surplus of those 176
banks to the total capital and surplus, or the ratio
of the deposits of those 176 banks to the total de-
posits.  Such information is indispensable. Referring
to his statement as to the number of banks that
failed to make 6 per cent per annum on their com-
bined capital and surplus he does not indicate what
percentage of the capital and surplus such banks have,

nor their losses or charge-offs.

An unfair and deceptive statement in Exhibit 52 is
the statement that 410 banks, whose net earnings after
charge-offs for the eighteen months period ending June
30, 1928, were less than 6 per cent on combined capital
and surplus, had a loss of $179,170.00. In these 410 banks
is included the list of banks that had profits up to 6 per
cent and 156 banks that had excessive charge-offs as above
noted are combined with these profit-earning banks to
produce a net red figure for the 410. As a matter of
fact his own exhibit shows in another place in harmony




with the defendants’ exhibit that 156 banks had excessive
bad debts of $558,889.00. Throwing these banks in with
the banks earning less than 6 per cent wipes out the
earnings of the other 254 banks included. This juggling
of figures is clever but unfair and misleading.

The trial court evidently was misled, for he stated
in his opinion: “56.47 per cent of the total banks were
not only earning less than 6 per cent per annum on
their combined capital and surplus, as of June 30, 1928,
but also show their earnings in the red, in the sum of
$179,170.00.” The trial court also said: “These same
banks paid assessments into the Depositors’ Guarantee
Fund for the eighteen months’ period of $2,412724.78,
which sum is $476,805.38 more than the total net earnings
of said banks for the same period.”

This statement is liable to be misunderstood and we
think perhaps the trial court misunderstood the record
in that regard. The net earnings of the banks, after pay-
ing the Guarantee Fund assessments and before making
charge-offs for bad debts, were $4,169,487.52. Against this
the banks charged off bad debts of $2,233.968.40 leaving
net earnings, after bad debt charge-offs and after payment
of Guarantee Fund assessments, of $1,935,519.12. The
net earnings after charge-offs and after paying Guarantee
Fund assessments of 570 of the banks were $2,494,318.94.

F. For the Year Ending June 30, 1926.

The defendants produced at the trial a compiled state-
ment relative to all Nebraska state banks showing their
operating expenses, income, profits and earnings, which
had been prepared in the latter part of 1926 upon data
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Analysis of Operating Expenses and Income of 845 Nebraska State Banks

otal Expenses

otal Income
[Net Income
otal Deposits
"erage Deposits
N::Mge Capital Per Bank
b fit on Capital and Surplus
. verage Income Per Bank
Vverage Expense Per Bank

Average Net Profit Per Bank

DISTRIBUTION OF $1.00 OF EXPENSE
est on Deposits and Savings
Borrowed Money

. und A
-oalarles oy Wage:sessment.s
er Expenses

EXPENSE (Per Cent of Deposi
posits)

:::rest on Deposits and Savings

ual‘est on Borrowed Money

. r:i::eingus;l Assessments

Other l']xpensesu’e!l

A"e“ge Per Cent of Expense on Deposits

Average per Cent of Income on Deposits
A"e“aee Per Cent Net Profit on Deposits

From July 1, 1925 to June 30, 1926

206 Banks

$800,024
30,254
166,120
496,890
332,321

426 Banks

$3,295,204
115,483
636,258
1,721,821
1,377,074

40,000
to
76,000

177 Banks
$2,683,324
92,060
486,673

1,267,664
1,069,137

$1,825,609

$1,965,140
$139,631
$27,131,711
$131,773
$16,1567

%
§9,539
$8,862

$677

43.82¢
1.66¢
9.09¢
27.22¢
18.21¢

100.00¢

2.947%
A11%
611%

1.831%

1.226%

6.726%
7.23%
51%

$7,145,840

$7,735,871
$590,031
$111,344,441
$261,372
$27,963

%

4.95%
$18,169
$16,774

$5,498,748

$6,082,979
$548,231
$86,517,996
$488,802
$52,484
6,28%
$34,367
$31,066

$1,385

48.11¢
1.61c
8.90¢
24.10¢
19.28¢

$3,301

46.98¢c
1.67c
8.86¢
23.06¢
19.44¢c

100.00¢

2.969%
103%
571%

1.647%

1.237%

100.00c

2.983%
.106%
.562%

1.464%

1.2386%

8.417%
6.947%
53%

6.360%
7.03%
.88%

75,000
to
100,000
18 Banks

$348,366
11,196
63,844
165,450
142,491

—_—
$721,347

$85,802
$12,219,191
$678,844
$80,921
8.90%
$44,846
$40,075

100,000
to
200,000
18 Banks
$598,033

7,132
142,813

294,061
232,070

8456 Bankst

$7,624,951
266,126
1,496,608*
3,935,876
3,168,093

$1,274,109

$1,539,315
$266,206
$22,710,445
$1,261,691
$128,639
11.46%
$85,517
$70,784

$16,465,653

$18,130,544
$1,664,891
$259,923,784
$3017,602
$33,250
5.924%
$21,456
$19,486

$4,1M

48.30¢
1.65¢
8.86¢
21.66¢
19.76¢

$14,733

46.94c

0.56¢
11.21¢
23.08¢
18.21¢

$1,970

46.31c
1.66¢
9.08¢
23.90¢c
19.15¢

100.00¢

2.860%
091%
522%

1.2711%

1.170%

100.00¢

2.633%
.032%
.630%

1.294%

1.021%

100.00¢

2.981%
099%
B76%*

1.513%

1.212%

5.904%
6.614%
%

5.610%
8.7177%
1.167%

6.330%
6.97%
64%

I%hirty-eight Guaranty Fund Commission Banks and ten delayed rep

i orts t i $ ebrask 26.
otal assessments levied durinE period aggregate six-tenths of one per cen?.0 e S98 Mxta Ranke ST i A

Deficiency arises because of different dates assessments were entered.
Cty. 3, °70. U3, Boply)

COMPILED BY
DEPARTMENT OF TRADE AND COMMERCE
LINCOLN, NEBRASKA
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With this compilation for the year ending June 30,
1926, and the compilation IExhibit 38, we have definite
reports by the banks on their income and disbursements
from July 1, 1925 to June 30, 1928, with the exception
of one six months’ period between the two reports. A
striking similarity as to income is evidenced by a com-
parison of the two. Ixhibit 39 as will be noted, is classi-
lied between banks as to size. One bank, the First State
Bank of Omaha, being beyond the $200,000 classification,
Was omitted from the exhibit as standing alone it would
fully divulge its affairs. Its profitable and prosper-
ous condition, however, is in evidence and the addition
of that bank to the list would increase the average per-
centages of all the banks.

The 845 banks had gross income for the twelve months
of $16,465,653. Exhibit 38 shows that the income of all
the banks for the eighteen months’ period referred to
therein was $24,958,557. The one period being twelve
months and the other eighteen, it will he noted that their
annual averages are about the same. During the fiscal
Year July 1, 1925, to June 30, 1926, there were more
banks and with the addition of the First State Bank of
Omaha there would be a little larger relative income for
the period but about the same considering the number of
banks. The exhibit discloses that the net profit on capital
and surplus of all the banks for the fiscal year ending
June 30, 1926, was an average of 5.924 per cent: this
after paying all Guarantee Fund assessments. The banks
with capital of $10,000 to $20,000 earned 4.47 per cent;
those between $20,000 to $40,000 earned 4.95 per cent:
those between $40,000 and $75,000 earned 6.28 per cent;
those hetween $75,000 and $100,000 earned 5.90 per cent:
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and those between $100,000 and $200,000 earned 11.43
per cent. Mr. Schantz’ First State Bank of Omaha far
exceeded this latter figure, as herein otherwise appears.

It will be noted also that of each dollar of disburse-
ments an average of only 9.08 cents went to the Guar-
antee Fund, and that the banks in the highest capital
classification paid the highest percentage to the Guar-
antee Fund, to-wit, 11.21 cents on the dollar.

It further appears that the average income per bank
and the average expense per bank in each classification
bears approximately the same ratio to capital. 7This aver-
age of 5.924 per cent net profit of all the banks was on
both capital and surplus and after paying $1,495,698.00
to the Guarantee Fund on deposits of $259,923,784.00.

G. A Comparison With National Banks.

National banks have decreased one-fourth in number.
I'ifty have been converted into state banks, and in recent
years the percentage of earnings of national banks has
been approximately one-half that of state banks and the
percentage of losses almost double.

In connection with the progress of the state hanks
during the period of the Guarantee Fund Law it is in-
teresting to note the history of the national banks during
the same period, in number, earnings and losses.

It appears that the number of national banks on Oec-
tober 1, 1909, was 219, and on June 30, 1928, 158; a
decline of more than 25 per cent (pp. 5434, V. 2, B.
of Ex.). During the same period there had been a net
increase of state banks (Ex. 10, p. 581, V. 2: also in
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this brief). Since the Guarantee Fund Law became op-
erative in 1911, 50 national banks have been converted
into state banks, two of which were in the year ending
June 30, 1927. On the other hand, while some state
banks were converted into national banks before the law
became operative only nine have converted from state
to national banks during the period that the fifty banks
Were converted from national into state banks (p. 543,
V. 2, B. of Ex.).

From 1911 to the close of 1927 deposits of state banks
inereased from $73,886,000 to $261,311,000 (Ex. 10, p. 581,
V. 2, also in this brief) while national banks increased
from $83.360,000 to $193,621,000 (pp. 5445, V. 20 B
of Ex.).

John Flannigan, a well known banker, former presi-
dent of the state association, denationalized within the
last three years; Phil Hall, present president of the Ne-
braska Bankers Association, Greenwood State Bank, de-
nationalized in the last three years; both on account of
the Guarantee Fund (Q. 1319, p. 307, V. 2). Minick
Crawford, former president of the Bankers Association,
Crawford, Nebraska, also denationalized (Qs. 1441-2, p.
335). The list of nationalizations included two past presi-
dents of the Nebraska Bankers Association and the pres-
ent president (Qs. 1444-5, p. 336, V. 2).

EARNINGS. The slump of national bank net earn-
ings during the deflation period in Nebraska, was
greater than that of state banks, and shows strikingly
that the Guarantee Fund minimized the loss of state
banks rather than enhanced it.
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We quote from plaintiff’s Exhibit 56, the compilation
on national banks of the H. N. Stronk Company from
the comptroller’s reports (Ex. 56, p. 910, V. 3) :

PER CENT NET EARNINGS TO CAPITAL AND SURPLUS.

Nebraska® Lincoln Omaha
1921 9.29 8.44 7.96
1922 3.02 4.32 4.26
1923 6.12 5.04 1.56
1924 B 59 9.03 —6.26
1925 1.50 7.53 4.93
1926 82 6.53 8.04
1927 2.16 6.71 1.74
1928 5.43 8.64 11.07

* Without Lincoln and Omaha.

Thus all the national banks of Nebraska outside Lin-
coln and Omaha during the deflation period, 1922 tc
1928 inclusive, earned 3.02 per cent, 6.1 per cent, .15 per
cent, 1.50 per cent, .82 per cent, 2.16 per cent and 5.43
per cent, total 19.20 per cent for seven years, or an aver-
age of 2.74 per cent, less than 3 per cent a year, and dur-
ing the last five years a total of 10.06 per cent, or 2.01 per

cent per year.

A striking comparison with the earnings of state banks
for the year June 1, 1925 to June 30; 1926 (Exhibit 39)
and for the 18 months ending June 30, 1928 (Exhibits

37 and 3R) is formed by this record of the national banks.

LOSSES. That the national banks took large losses
in Nebraska through the deflation period in Nebraska

as compared to the average of the balance of the United
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States and about double that of Nebraska state banks is
indicated by the comparison on plaintiff’s Exhibit 56 (H.
N. Stronk computation) :

PER CENT NET LOSSES TO GROSS EARNINGS.

Total All

Nebraska Lincoln e e T
1921 6.2 11.7 16.1 3.5 12.8
1922 12.4 14.4 18.4 6.8 14.1
1923 10.1 12.9 20.6 3.0 10.4
1924 20.2 —0.7 32.5 2.7 10.5
1925 17.2 6.7 14.0 7.2 9.0
1926 19.3 11.2 19.4 3.9 85
1927 18.5 13.0 22.¢ 4.6 8.7
1928 12.7 13.3 0.8 9.2 8.7

The year 1921 in Nebraska indicates the normal pre-
slump; then, as in state banks, comes the peak per-
centages through 1924, 1925, 1926 and 1927, with a re-
cession in 1928. The last figures covering the United
States strikingly show how the country as a whole pro-
gressively declined in loss ratio from 1922 on; and had
losses each year less than one-half those of Nebraska.

Especially note that the percentage of net losses to
gross earnings of national banks in Nebraska in 1926 was
19.3 per cent, and 1927, 18.05 per cent, and that as
against this, the percentage of gross charge-offs or bad
debts by the state banks of Nebraska for the 18 months,
including the entire year 1927 was $2,233.968 out of
gross earnings of $23.977,661, or at the rate of approxi-
mately 10 per cent of gross earnings. In other words,
the losses in national banks were approximately twice
what they were in state banks and the loss in national
banks was almost equivalent in percentage to the charge-
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offs in state banks, plus the payments to the Guarantee
Fund. The stabilizing influence of the Guarantee Fund
was effective.

The losses of national banks in the Kansas City Re-
serve District as compared with the United States as a
whole is further shown by data from page 877, Federal
Reserve Bulletin for December, 1928 (Ex. 60, p. 912,
V. 3) and data from page 879, same exhibit, read into
the record and compiled as follows:

e R o R e

Kansas City District

1928 1.12 B8

1927 1.57 .39
All Member Banks

1928 52 40

1927 53 .40
National Member Banks

1928 .63 43

1927 63 A5
State Member Banks

1928 I 3 34

1927 .38 .29

A comparison shows that the Kansas City District on
its investments—Dbonds—runs lower than the averages.
The substantial purchase of bonds is a recent development
in this agricultural country. The losses on loans in the
Kansas City District appears double and treble the
averages in the country as a whole; another evidence of
deflation. A striking drop appears in the year 1928;
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further confirmation that in national as well as in state
banks, the deflation losses have been practically elimin-
ated.

H. Growth of Banks from 1911 to 1928.

The Department of Trade and Commerce produced on
request in compiled form a printed and statistical abstract
of data as to all the banks from 1911 to 1928, a period of
eighteen years. This showed the growth of the banks
thruugh the period and is reproduced on the next page,
being Exhibit 10, page 581, Volume 2, Bill of Exceptions.

This abstract shows that the deposits in state banks
increased three and one-half times, from approximately
seventy-four million dollars in 1911 to two hundred fifty-
two million dollars at the end of 1928. This amount at
the end of 1928 did not take into account thirteen million
dollars then on deposit in the Commission-operated banks
which would increase the total accordingly. While a
slight diminution of deposits is shown by this statement
commencing with December 31, 1926, it is explained by
the separating of the deposits in the Commission-operated
banks. With these added there has been, except for two
vears, a consistent increase for the eighteen years opera-
tion of the Guarantee Fund Law,

The 669 banks in December, 1911, (effective beginning
of Guarantee Law), had surplus and undivided profits of
$4,306,768. The 726 banks on December 31, 1928, had
surplus and undivided profits of $R975,755. This in-
crease was after paying all assessments to the Guarantee
Fund and dividends to stockholders and charging-off
against the earnings the shrinkage in value of assets dur-
ing the deflation period.
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Date

No. of

Report of Last Call Reports

‘ Surplus

Net

STATE OF NEBRASKA

DEPARTMENT OF TRADE AND COMMERCE
BUREAU OF BANKING

LINCOLN
for the Years 1911 to 1928, Inclusive

Other

Total Dividends Total Assessments

Statistics Relating to Depositors’

Guarantee Fund

Total losses charged

Total levies

Total Refunds

Total Drafts

off annually from
sources other than
assessments on

Undivided Total Deposits

Profits

Banks paid to

Real Estate Wi

Owned

paid to to against

ety Guarantee Fund |Guarantee Fund [ Guarantee Fund

Stockholders

Dec. 51911
0v.261912
Det, 31 1913
Det. 31 1914
Dec. 91915
ov.171916
0v.201917
ov. 11918
ov.151919
0v.131920
Dec. 81 1921
Dec, 30 19292
Dec. 31 1993
Dec, 31 1994
pec. 311995
Dec. 31 1926
Dec. 31 1998

669
695
695
719
762
809
842
928
937
1012
1010
986
938
928
872
839
793
726

$22,482,700.00
$21,866,500.00
$20,648,500.00
$19,001,000.00

$2,582,299.39
$2,950,844.20
$3,295,242.03
$3,807,242.84
$4,170,852.50
$4,713,018.46
$5,383,109.58
$6,266,807.29
$7,400,255.30
$8,174,341.33
$7,954,163.56
$7,449,463.40
$7,070,117.31
$7,062,881.44
$6,736,397.92
$6,586,830.84
$6,327,996.66
$6,075,741.87

$1,724,469.27
$1,818,039.69
$1,729,459.69
$1,857,808.81
$2,234,466.71
$2,628,597.09
$2,925,914.11
$2,924,063.97
$3,797,555.21
$3,742,631.54
$1,051,998.12
$1,040,086.91
$1,512,383.19
$1,643,161.24
$1,154,274 37
$1,911,250.03
$2,077,474.40
$2,900,014.22

$73,886,047.05

$82,454,163.90

$91,738,896.74

$93,490,843.95
$114,470,498.08
$165,507,506.95
$223,469,644.05
$240,264,131.65
$276,429,320.93
$256,839,662.43
$204,886,633.74
$238,542,626.29
$242,965 38355
$271,477,988.34
$272,367,328.23
$265,430,844.71
$261,311,586.83
$252,375,577.95

$211,001.37
$286,747.70
$352,434.21
$428,572.39
$534,475.15
$580,817.25
$622,791.64
$606,585.88
$641,450.88
$818,514.10
$1,541,575.78
$3,614,291.12
$6,217,645.03
$9,101,185.36

$10,794,120.19
$11,588,295.72
$11,494,098.79

$9,872,647.21

Stockholders

Figures below were compiled from
Peécial Report of 618 Banks

1,545,533.48
’ $968,586.70
$680,064.90
$591,140.06
$738,743.31
$877,260.41
$857,416.08
$866,/470.43
$629,556.30

$6,044.01
$175,961.24
$258,378.24
$225,435.75
$220,056.51
$404,738.29
$164,843.27
$196,458.12
$454,766.72

$366,109.35
$719,205.29
$852,400.02
$901,517.17
$913,874.84
$986,751.39
$1,093,116.13
$1,356,931.72
$1,158,042.49

$176,863.36
$406,858.07
$271,806.68
$140,647.34
$144,684.92
$421,471.81
$219,904.49
$318,028.79
$802,476.74
$639,243.93
$2,317,807.70
$1,971,579.92
$2,046,320.39
$1,004,860.01
$1,616,329.85
$1,672,338.75
$1,653,206.76
$885,412.60

$35,5650.09 $
$370,927.42 §

$182,658.71
$193,286.78

$533,700.11 $

$427,282.82
$157,219.92
$257,716.76

$737,709.25
2.697,222.35
9172.765.40
$2.061,961.62
$1.010,025.65
3'586,093.35
$2.625,757.27
$2/970,436.26
$1,256,909.74

377541116752 : ~ 58.87
Totals. . . ....$7,754771.67$2,106,682.15 $8,347,948.40 $16,709,842.11 $2,182,058.16 $18,552,4

The banks listed below for 1925, 1926 and 1927 wer

i i 2 » b e Operatgd b t /
Fund Commission as going concerns and are not included in ﬁg}:xr:s? a(l;)g?rza"tee ,
tProfit Account »

Dec. 31 1925
Dec. 31 1926
Pec. 31 1927

“Presents losses and expenses paid in excess of e

(Cy 10, P58/

31
44
62

$855,000.00
$1,182,700.00
$1,615,700.00

$149,605.85
$178,698.60
$216,942.01

verdrawn

$588,783.68
$1,402,849.12
$1,673,699.17
arnings,

$9,158,019.28
$10,086,352.49
$13,150,075.19

ot )

$1,424,474.21
$2,087,597.89
$2,366,971.50
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I. Present Condition of the Banks.

In connection with the present condition of the state
banks special reference is called to exhibits showing their
condition as of June 30, 1928 (Ex. 61, p. 987, V..3,. B.
of Ex.) and December 31, 1928 (Ex. 22, p. 582, V. 2,
B. of Ex.). Inspection and analysis thereof shows that
on December 31, 1928, the banks had more than twenty
PCr cent cash reserve, to-wit, $48,792,700.00 in cash and
cash in banks and in addition had $36,900,831.00 in bonds
and securities which are readily convertible and which
banks are now carrying largely as the equivalent of cash.
The banks thus had in cash and its equivalent $85,692,-
531.00 or about 33 1/3 per cent of their deposits. This
splendid showing confirmed the testimony of Mr. Woods
and Mr. Bliss as to the present bettered condition of the
banks.

The consolidated reports of the 726 banks as of De-
cember 31, 1928, showed a very healthy condition (Ex.
22). Compared with the June 30, 1928 report (Ex. 61)
it shows that while the number of banks had declined
nineteen in the six months’ period the aggregate surplus
and profits had increased : $8,603,791.14 for 745 banks on
June 30, 1928, as against $8,951,829.06 for 726 banks on
December 31, 1928,

IXxhibit 22 follows:
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DECEMBER 31ST BANK CALL REPORT
(Ex. 22, p. 582, Vol. 2 B. of Ex.)

The December compiled report compared with the same
report of September 20th shows the continued ratio of reserve
on hand in the average state bank of more than one-third
of the deposits in cash and bonds.

Loans are $180,000,000 compared with $182,000,000 in Sep-
tember. Deposits are $252.000.000 compared with $268,000,000
in September.

Seasonable movement in corn and livestock is now taking
place and will liquidate loans and inerease cash and deposits.
Abstract of the Reports of the Commercial and Savings

Banks of the State of Nebraska at the Close of
Business December 31, 1928.

726 Banks Reporting.

Resources
Joss andyDiseomats. o dac. kbl ol $180,410,045.32
(i) n0 v b P S T ol ey ol 423,531.20
Bonds and Securities ... 36,900,831.71
Judgments ‘and Claimg ... . 0 o o 994,194.24
Banking House, Furniture and Fixtures . 6,174432.86
CthepaRoal HBINEO ... oo e i s st oo 9,872,647.21
Due BromcBankd - oo o . 37,520,474.06
T N R o ek e e e 11,272,226.96
Bankers’ Conservation Fund ... 442 386.67
Current Expenses, Taxes and Interest Paid.... 60,023.97
DR o e N R el S $284.070,794.20
Liabilities

Deyor i emt i i e P A i A $ 19,001,000.00
SRS et st D L igivy Sol e 6,075,741.87
Undivided: Profits s o0 sl St 2,876,088.19
Dvidends Unpeids e . o 0 83,950.00
Individual Deposits Subject

(o BT R SRS $101,224,713.88
Demand Certificates

DECEISDORIIT g e e 9,210,500.98
Time Certificates of Deposit 115,360,753.33
Savings Deposits ... 18,864,194.57
Dite to Banls' 00 - o 7,7115,415.19 252,375,577.95
Notes and Bills Rediscounted ... .. ... 755,733.65
BilliiBayable) o iRt o 2,872,275.55
Depositors’ Guarantee Fund ... . 30,426.99

i) v (et s e I RN WL i, ..$284,070,794.20
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CONDITIONS OF THE STATE BANKS HAVE
GREATLY IMPROVED SINCE 1923—INCOMPAR-
ABLY BETTER. The undisputed evidence is that there
has been a gradual improvement in the condition of the
going state banks since 1923 and that they are now in
the best condition they have been during the post-war
Périod. Mr. Woods testified (Q. 1270, p. 293, V. 2, B.
of Ex.):

Q. 1270. “What was the relative financial con-
dition of the state banks in Nebraska as of July 1,
1928 as compared with previous years since 19239”

Q. 1271. “Not figures, just generally?”

A. “Well, if T may supply my own data for
comparison, I think maybe I could answer—I don’t
know how to answer it.”

A.  “If I understand the question I wounld say that
comparing the ability of the state banks of Ne-
braska on the whole now to pay depositors upon
demand, to meet expense of any kind and to make
earnings and pay dividends that the situation in 1928
is vastly improved over 1923. In every respect, with-
out any ceception, their condition is incomparably
better than in 1923.”

Q. 1273, *“You have testified as to the comparison
between the sitnation as of July 1, 1928 and 192372
A, €Yeog?”

Q. 1274. “Would you make the same comparison
for the succeeding years?”
A. “The degree would go down because therc
has been more or less steady improvement since 1923.
‘ Let me make it plain, I am talking about surviving
{ banks. There have been bank failures and there may
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' be more, because of conditions or what not, but sur-
viving banks have been improving their conditions
and are now better able to meet all obligations of
whatever nature than they have been at any time
since 1923.”

Q. 1275. “In other words, there has been a
steady improvement from 1923 up te 1928?”
A. “That is my judgment.”

The testimony of Mr. Woods was not controverted
on the trial.

OTHER REAL ESTATE. While the item “Other Real
Estate” shown in the reports of the state banks is not
a desirable asset the fact is, as Mr. Bliss testified, that
many of the banks have a profit in the real estate they
are carrying and neither his records nor the examiners’
reports show that this item of real estate is carried at
an excessive value (pp. 112-3, V. 1, B. of Ex.). There is
no evidence that it is worth less than the value fixed by
the banks.

The item “Other Real Estate” largely grows out of
the taking over by the banks of property upon which they
had liens. The origin of the loans admittedly nearly all
dates back to the inflation period and this item has been
swelled since by the liquidation and conversion of such
loans.

This item has no relation to the Guarantee Fund.

It has been argued that but for the Guarantee Fund
the assessments paid thereon could have been applied to
reduce this item. This ignores the benefits and earnings
accruing from and by reason of the Guarantee Fund.

igitized for FRASER
tps://fraser.stlouisfed.org



7

o

A large number of the banks now asked to pay these
assessments would admittedly not have been in existence
but for the Guarantee Fund. The annual earnings of
all the banks would have been less but for the Guarantee
Fund. So it is unsound to state that the amount applied
to pay Guarantee Fund assessments could have been used
to reduce real estate or charge-off bad loans. The benefits
of the Guarantee Fund are admitted of record and cannof
be fairly measured in dollars and cents.

EXAMINERS' ESTIMATE OF LOSSES AND PROB-
ABLE LOSSES ON PRESENT ASSETS OF GOING
BANKS. Long after plaintiffs had rested their case
they called Mr. Marshall of the banking department to
the stand and asked him to refer to the examiners’ reports
of each of the 726 state banks of Nebraska on their last
examination and therefrom add up and produce in court -
(1) The total amount of all loans and discounts in all
the banks six months past due and demand paper carried
twelve months or more; (2) the total of examiners’
estimate of worthless items; and (3) the examiners’ es-
timate of probable loss on doubtful items. Mr. Marshall
did so and the totals were introduced in evidence over
objection.

No examiner was present in court, no testimony was
offered as to the then state of the items, and it appeared
affirmatively that the reports were made over a fifteen
months’ period extending back into 1927 and were merely
the examiners’ estimates at the time of examination of
particular banks. None of these reports were made up
for the same period; the banks had largely collected in,
secured, or otherwise removed objectionable items after

same were criticised ; others had paid in assessments: and
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the merits of some of the complaints were in dispute.
This particular evidence can not be considered as relevant
testimony as to the liability of the banks at the time of
the trial.

It is a fact of which the court takes judicial notice
that the banking business is such that on the vast volume
of loans and discounts and investments there is neces-
sarily always in prospect probable loss on some items
and accretion on others. These items that the examiners
call attention to as probable losses are items that either
do or do not subsequently develop to be losses and if
losses are taken care of. In fact, it appeared that at the
respective times the examiners’ reports were made the
criticized items were distributed through the state banks
without reference to whether the bank was strong or
weak, dividend-paying or non-dividend-paying (p. 798,
V. 3).

The total face of the notes six months past due and
demand notes was placed at $1,022,625. There was noth-
ing in the examiners’ report to indicate any loss—it was
an arbitrary classification (Q. 3663, p. 822, V. 3, B.
of Ex.). The probable loss on notes was placed at
$2,938,878 and worthless paper at $1,000,174.

Immediately following the respective reports through
the fifteen months the foregoing items had been taken up
for adjustment by the Department with the banks.

Mr. Bliss testified that following the filing of these
examiners’ reports as they came in each report was
taken up with the bank and that there had been adjust-
ments and renewals and security. He testified that he




checked up two-thirds of the banks since the reports on
file in his office but the court refused to let him state the
results of said examination. The data with reference
thereto covered an immense amount of correspondence
that he handled personally and that from his personal
knowlvdge and independent of any reference to the record
he could state the approximate amount and percentage
of the two items classified as worthless and probable loss
that had been disposed of by security and payment. But
the court refused to let him answer (pp. 932-3, V. 3).
Defendants offered to prove by him that of approximately
four million dollars estimated as worthless and probable
loss by examiners, more than one-third was either secured
or paid or determined by the Department not to be worth-
less or probable loss, prior to the commencement of the
suit (p. 934, V. 3).

This is assigned as error.

There was no foundation for the introduction of the

)

totals from these examiners’ reports and they should not
have been admitted without an opportunity to examine
them. The total amount thereof based on the total loans
and investments of $216,342,687 was 1.82 per cent (June
30, 1928, statement, p- 937, V. 3, B. of Ex.). As stated,
testimony of Mr. Bliss was offered that more than one-
third of this had been disposed of. Tt was further testi-
fied to that many of the items were not admitted by the

hanks to be loss or probable loss.

Having in mind the commendable disposition of exam-

se with a view to
keeping the banker diligent in the matter of his lo

and discounts, we think it is

iners to closely scrutinize and critici

ans
a fair statement that the




percentage of items criticised as above would prevail un-
der any conditions in the banking business. The strong
banks get the criticisms as well as the weak. We submit

that this evidence should be wholly disregarded.

CONVERSATIONS WITH REFERENCE TO CAPI-
TAL IMPAIRMENT. A score or more of pages through
the bill of exceptions were taken up with examination
and cross-examination as to what Mr. Bliss, secretary of
the Department of Trade and Commerce, might have
theretofore said with respect to the number of banks
which might have capital impairment and might there-
after fail. A fair reflection of such testimony would re-
quire its quotation here verbatim.

We submit that such testimony of conversations was
wholly incompetent. If held, they would not be binding
upon the banks from any angle and would not be bind-
ing upon the depositors. Manifestly such expressions of
opinion if made as to what could or might happen would
have slight weight. Mr. Bliss explained it all by his
statement that anything he might have said had refer-
ence to his estimate as incorporated in the bankers com-
mittee’s report of May, 1927, that after that report 100
banks had been closed; that other banks had taken care
of their losses by assessment or otherwise ) <o 15 ol "
B. of Ex.), and that at the time of the trial nearly all
the banks that he had referred to in said report as hav-
ing probable capital impairment had been cleaned up
and disposed of in some way (Q. 934, p. 169, V. 1, B.
of Ex.).
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II. BENEFITS TO THE BANKS OF THE GUARANTEE
FUND

While the Guarantee Fund is by its terms primarily
for the protection of depositors in state bamks specific
and large benefits to the banks were disclosed by the
evidence aside from the general benefits to the public.
It was authoritatively testified to and undisputed that
$100,000,000 of deposits, carrying an annual earning of
$2,000,000 to $4,000,000 to the banks, were solely attri-

butable to the Guarantee Fund (evidence quoted herein-
after).

For approximately twenty years every state bank in
Nebraska has had the use of all public funds without
giving bonds at an enormous saving in bonding company
premiums,

The stabilizing influence and benefit of the Guarantee
Fund especially through the past eight years has been
hereinbefore referred to. Further specific evidence fol-
lows:

A. Stabilizing Influence.

The Bank Guarantee Fund Law has been of inestimable
stabilizing benefit to the existing banks in preventing runs
and withdrawal of funds and by instilling confidence,
permitting a large number of the existing banks tn
survive and all of the existing banks to hugely profit

in improved financial condition. This testimony was
not controverted upon the trial and we need not 20
into it in detail.




Mr. Bliss, head of the Department of Trade and Com-
merce, testified in this connection (Qs. 2456-2460, p. 564,
V. 2;,B. of Bx.):
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Q. “Now, Mr. Bliss, there have been some failures
in Nebraska banks that have been testified to. Now,
what effect if any, has the existence of the (uunautee
Fund Law had upon the going banks in the particu-
lar town or location where these failures have oc-
curred from time to time, that is with respect to
the deposits of going banks?”

A. “It has been common knowledge that when-
ever a bank fails that the going bank has not suf-
fered; right across the street from the bank that
failed the going bank has gone right along.”

Q. 2457. “Is there any general reason for that
aside from, perhaps, the strength of the going bank?
Has the (xuaranlw ['und had any application in that
respeet?”

A. “It certainly has.”

Q. 2458. “What has been that effect, Mr. Bliss?”

A. “It has given those depositors and customers
in the town where the bank failed—it has given them
confidence in the banking situation that they would
be taken care of and h.l.\ been relied upon.”

Q. 2459.  “And what would you say, Mr. Bliss, as
to the conditions that prevailed from 1‘)]1 down un-
til immediately prior to the filing of this suit, as to
the element of confidence in hanks generally, incident
to this Guarantee Fund Law?”

A. “It has been very general during that period.”
Q. 2460. “In other words, the Guarantee Fund

Law has instilled general confidence in the people
as to the status of their hanks?”

A. ) (- R




Mr. Woods testified (Qs. 1430-33, p. 331, V. 2, B.
of Ex.) :

That in his opinion this confidence or belief in the
Guarantee Fund had been a stabilizing factor in pre-
venting runs on state banks and also had prevented with-

drawal of deposits.

He further testified (Qs. 1481-3, p. 342, V. 2):

That the operation of the Guarantee Fund Law from
1923 up to the end of the last six months made possible an
orderly adjustment of the banking situation and made
possible the recovery of a good many banks that other-
wise wonld have gone under; that bankers now owning
sound banks had told him that they could not have with-
stood the heavy withdrawals in 1923 because they had so
much frozen paper at that time and that the law gave

them sufficient time to earn money, charge off losses, and
get their banks into good shape; that it gave banks a
few years to realize on frozen assets.

That this stabilization from this confidence in the
Guarantee Fund was real is indicated by the consistent
increase in deposits, notwithstanding the number of banks
that were failing.

Is it conceivable that these going banks which pro-
moted and featured the Guarantee Fund to the extent
they did to stabilize the banking situation for their profit

and for their preservation can now say to the depositors
that helped them over the hill that they owe them no
legal or equitable obligation?
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B. Benefit of Use of Public Funds Without Giving Bonds.

For approvimately twenty years every state bank in
Nebraska has had the use of all the state, county, city,
village, township, school district and other public funds
of Nebraska, witheut giving bonds.

The surety company rates on public depository banlk
bonds average higher than the Guarantee Fund assess-
ments.

The Guarantee Fund Act provides that state banks
shall not be required to give bonds for public deposits.
Every state bank in Nebraska claimed and exercised this
benefit and privilege.

Hwxhibit 37, the large exhibit sheets prepared by the
Department of Trade and Commerce, shows among other
things that every state bank in the state save one then
had on deposit public funds. The 726 banks of Nebraska
as disclosed by Exhibit 38 had state deposits of $984 -
4399.59, county deposits of $10,230,619.10, and city deposits
of $2,739,695.96, making a total of $13,954,514.55. This
does not take account of other public deposits.

Mr. Bliss testified that prior to the institution of this
suit, and notice of the fact that it was to be instituted,
the banks of the state were not giving bonds for public
deposits so far as his information and the records of the
department disclosed (pp. 645-6, V. 3. B. of Bix.).

Isolated instances of banks giving bonds during the
year 1928 and mostly around the time of the institution
of the suit appear in evidence. The state treasurer started
demanding bonds and some other public officials did after
public notice that the suit was to be filed.
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Mr. Schantz’s State Bank of Omaha had state, city and
county money, and for fifteen years prior to 1926 had
given no bond for any public moneys (Qs. 1156, etc., p.
219, V. 1, B. of Ex.). Mr. Stephens’ Fremont State Bank
had continuously county and city public funds without
giving depository bonds (p. 397, V. 2, B. of Ex.). There
is now on deposit in failed state banks more than two
million dollars almost wholly deposited without bonds
and in reliance by public officers on the Guarantee Fund
Law and on the representations and acts of the banks.
These funds in failed banks are distributed as follows:

County treasurer accounts ................ $1,196,916.84
State treasurer accounts .................. 161,018.92
City or village treasurer accounts ........ 254,815.67
Township treasurer accounts.............. 24,093.91
School district treasurer accounts ........ 268,630.07
Other gublic fmads (0 2e Vo SL NN ot 2 99,752.94

AN N R T S B M I $2,005,228.94

(Exhibit 36, p. 590, V. 2, B. of Ex.)

BONDING PREMIUMS. The banks receiving public
funds on deposit without giving bonds paid less to the
Guarantee IFund with reference to said deposits than
they would have had to pay as bonding premiums to
surety companies for bonds had there been no Guarantee
Fund assessments and they had given surety company
bonds for such public deposits.

M. L. Springer, secretary and treasurer of the Com-
merce Trust Company of Lincoln, Nebraska, in charge
of the bond department, testified (p. 716, V. 3) :
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That he had charge of the issuance of bonds for that
company since January 1, 1924, and was acquainted
with the rates in force in the state of Nebraska for
depository bonds to secure deposits in banks of public
funds; that they were uniform over the state; that he
had the rate sheet of the companies and that the rates
from September 1, 1924 to January, 1929, were as fol-
lows (p. 718, V. 8):

Upon banks of a capital of less than $50,000.00, $10.00
per thousand (1 per cent).

Upon banks of a capital of $50,000.00 and less than
$100,000.00, $7.50 per thousand (.75 per cent).

Upon banks of $100,000.00 capital and less than $200,-
000.00, $6.00 per thousand (.6 per cent).

Upon banks of $200,000.00 capital and over, $5.00 per
thousand (.5 per cent).

That the rates on national banks were exactly the same
(Q. 3121, p. 718, V. 3).

It will be noted that the rate varies from % of 1 per
cent to 1 per cent, and that the average of the four rates
is .71 per cent, or $7.10 a thousand, as against the aver-
age general and special Guarantee Fund assessment of
$6.00 a thousand.




C. Increased Deposits.
$100,000,000 of deposits carrying annual earnings of $2,000,-
000 to $4,000,000 to the banks are solely attributable to the
Guarantee Fund,

Testifving as to the large benefits of the Guarantee
Fund to the banks, Witness Woods testified (p. 291, V.
2, B. of Ex.): '

Q. 1261. *“What effect, in your opinion, have the
Bank Guarantee Fund assessments had on the bank-
ing situation in Nebraska since 1923 to July 1,
19287

A, “Well, depends on how you start to analyze
and how many related facts you take in.”

Q. 1264. *“What influence, in your opinion, has
the Guarantee Fund and the assessments collected
under that law had on the banking situation from
1920 to 1928, on deposits?”

A, “It has had a steadying influence on the de-
posits of every state bank in Nebraska and it has
resulted in a steady and material increase of the
deposits of those banks which were advantageously
sitnated with respect to competition.”

Q. 1265. “Now, Mr. Woods, you state that the
Bank Guarantee Law had an influence on deposits ;
in your opinion what effect, if any, has the Gua ‘antee
Fund Law and its operation had on the amount of
money deposited in state banks? TFrom 1910 up to
July 1, 1928?”

A. “It is no exaggeration to say it has accounted
for at least one hundred million dollars deposited in
the state banks of Nehraska which would not other-
wise have been made except for the Bank Guarantee
Law. I do not think there is any exageeration

gg in
that statement at all.”

Q. 1312. “Now, Mr. Woods, when vou stated that
in your opinion the Guarantee Law had added a

hundred millions to deposits in state banks, did yvou
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wean that otherwise those deposits would have
been in national banks or in building and loan com-
panies?”

A. “Yes, and other investments; they would have

been either in national banks, or lnnldmu and loans
or stocks.”

Q. 1318. “I have made studies of the increase of
deposits in state b anks, perfectly marvelous growth,
in places where there were splendid state banks,
Hastings for example, and I have studied the general
trend of the national banks in denationalizing, in
going over to the state banks where of course they
could benefit by that, and I have also made studies
of the individual deposits in state banks in Ne-
braska where from first hand knowledge I know that
excessively large deposits were made in lieu of other
investments because more confidence was felt; they
were considered just as good as government bonds
and paid more interest. This is taking all the com-
parisons I have made up to a year ago, I couldn’t say
the exact date because this has been true generally
under the law.”

Q. 1434. “Would you be able to make an estimate
as to the amount of profit that has aecruned to the
banks from such additional deposits which you esti-
mated at one hundred millions of dollars over the
period ?”

A. “I have made no caleulation; that runs into
very large figures; if my assumption is correct it
runs into very large figures, the total. T would have
to do quite a little figuring. T couldn’t answer that
off hand, what that amounts to.”

Q. 1438. “Under normal conditions before the
inflation period and under the operation of the Guar-
antee Law and taking normal banks and then bas-




(3]

ing it on capital stock, plus surplus what would you
say would be the average that such banks made
on their deposits?”

A. “On their deposits?”

A. “I would say from 2 per cent to 1 per cent
on the deposits.”

Q. 1439. “You were speaking annually?”
A, ‘“Yes, annually. Some made more than 4 per
cent but that would be conservative for the average.”

Mr. Woods’ testimony that state banks had gained 100
million in deposits on account of the Guarantee Law and
the average they made on such deposits was not disputed,
and the cross-examination of him emphasized the sound
basis for his statements. Among other things, he noted
the rapid growth in the number of state banks, the con-
version of national banks into state banks, and the steady
increase in deposits of state banks (p- 339, Q. 1471).

Testifying as to the competition for deposits Mr. Woods
said (p. 292, V. 2, B. of Ex.):

Q. 1266. “Now what effect, within your knowledge,
has the Guarantee Fund Law had on the competition
for deposits between national banks and state banks
from 1910 to July 1, 1928?”

Q. 1267. “Just generally?”

A, “T know from first hand knowledge that de-
positors who have changed their location to other
places and made inquiry with regard to banks have
met the banker with this question, ‘Are deposits 11
this bank guaranteed by the state of Nebraska? and
if they were told ‘No® that particular bank didn’t get
the deposit. That has been commonplace in the last
six or seven years all over Nehraska.”
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Mr. Woods added (Q. 1472, p. 340, V. 2):

¥ % ¥ % in the larger cities the national
banks continued to grow and on the whole made a
very satisfactory growth right along, notwithstand-
ing the Guarantee Fund Law. In the smaller towns,
towns below the size of Fremont, Grand Island, Hast-
ings, Beatrice and towns of that size, for the most
part the state banks had a very material advantage
and have made the larger growth in deposits.”

III. AMOUNT OF AND EFFECT OF ASSESSMENTS
A. Amount of Assessments.

The law as originally enacted and as held valid by the
United States Supreme Court provided for regular assess-
ments of one-tenth of one per cent and maximum special
assessments of one per cent on average deposits. The
bankers of the state procured legislation in 1923 cutting
the authorized assessments practically in half by reduc-
ing the mazimum special assessment to one-half of one

per cent.

The maximum special assessment that this court now
has under consideration is exactly one-half of the amount

held valid by the Supreme Court of the United States.

No maximum levy was made any year that the 1 per
cent special assessment section was in force; mo special
was levied in each of seven years,; three-tenths or less was
levied in all but three of the remaining years; less than
one-third of one per cent. In those three years the

assessments were eight-tenths per cent in 1921, eight-




tenths per cent in 1922, and seven-tenths per cent in 1923.
I ; I

Then the act was amended at the instance of the hanks
to reduce the maximum special assessment from one
Per cent to one-half of one per cent. Since the amend-
ment of the act only five-tenths per cent special assess-

ment can be levied in any one year.

It is worthy of note for the nine Years 1919 to 1927
inclusive, including the three years above when the largest
dmount was levied, the average special assessment for
the nine years was five-tenths of one per cent ($500 on
$100,000 of deposits), and that for the four years 1924 to
1927, inclusive, the average special assessment was .045

per cent ($450 on each $100,000 of deposits).

During the eighteen years from 1911 to 1928. both
Years inclusive, and including the last unpaid assessment
now in controversy, the average assessments for the
period, including both regular and special, have averaged
less than four-tenths of one per cent ($400 a year per
$100,000 of deposits) : to-wit, sixty-nine-tenths for the
eighteen years and less than a million a year for the
period.

The distribution is perhaps made clearer by showing

the assessments and distribution by years (with total
average deposits added) as follows (Exhibit 44)




REGULAR AND SPECIAL ASSESSMENTS MADE

1911 Asgessment Aver., Deposits

Reg. Assesg,-===-c===cmmmocm e $ 176,863.36 $ 66,153,342,22
1912

Reg, Assessg,--=-----==ccecmonomoaaaon 406,858,07 75,071,384.186
1913

P B B gl - Mo 271,806.68  82,141,983,87
1914

Reg. Assess,-------=--ccmmcmmeaanooo 140,647.34 87,909,722,60
1915

Reg., Assess,---------=eccccccmooanoo 144,684.92 88,933,427.25
1916

Reg. Assess., 1/10 of 1%--$196,836.65
Spec.Assess. 1/10 of 1%-- 224,635.16 421,471,81 111,644,907.96

1917
TR OB e S S AT 219,904.49 164,487,391,88
1918
Rug - RgUlRes- Horomuin e Jiopersm 318,028.79 223,774,592,42
1919

Reg, Assess. 1/10 of 1%--$290,868,39
Spec.Assess, 2/10 of 1%-- 511,608,35 802,476.74 245,548,721,50
1920
Reg, Assess., 1/10 of 1%--$292,462.61
Spec.Assess, 2/10 of 1%-- 346,781.32 639,243.93 256,839,662,43
1921
Reg. Assess. 1710 of 1%--$302,692,58
Spec.Assess. 8/10 of 1%-2,015,115,12 2,317,807.70 228,994,403.69
1922
Reg. Assess, 1/10 of 1%--$228,345.36
Spec, Assess.8/10 of 1%-1,743,234,56 1,971,579.92 217,280,560.79
1923
Reg, Assess. 1/10 of 1%--$245,341,12
Spec.Assess. 7/10 of 1%-1,800,979,27 2,046,320.,39 235,357,188.26
1924
Reg. Assess. 1/10 of 1%--$249,259,49
Spec.Assess, 3/10 of 1%-- 755,600,52 1,004,860.01 241,582,708.71
1925
Reg, Assess, 1/10 of 1%--$281,972.60
°PeC. Assess.5/10 of 1%-1,334,357.25 1,616,329.85 267,880,776.50
1926
Féeg. Assess. 1/10 of 1%--$290,244.16
Pec.Assess, 5/10 of 1%-1,382,094.59 1,672,338,75 278,604,814,05
, 1927
gegé ﬁssess. 1710 of 1%--$285,717,88
bec.Assess. 5/10 of 1%-1,367,308.88 1,653,206.76 276,374,797.54
1928
3;2; zssess. 1/10 of 1%--$263,937,03
-Assess.2}/10 of 1%-- 621,475.57 885,412,60 257,021,002.47

Total--vocceao i 2 -3
-------- 16,709,842,11
Spec, Assess, 24/10 of 1%,levied : ;
Dec., 15, 1928 (not paid )-e-e--- $ 622,947.76

. o
(Exhivit 44, Pf 687, V. 3, B, of Ex., with average daily deposits
each year added in last colurm) v

EXHIBIT 44
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C. Effect of Assessments.

We feel that it is clear from the evidence heretofore
quoted that the small maximum assessment on each
bank is a fair non-burdensome operating expense. No
Witness on the stand testified as to any bank in the
State of Nebraska, either heretofore failed or now finan-
cially embarrassed, whose condition was caused or ma-
terially contributed to by the Guarantee Fund assess-
ments. In the case of the banks that failed the amount
of the previous payments to the Guarantee Fund com-
pPared to their total liabilities was insignificant,

Dan V. Stephens, principal witness for plaintiff and
one of the sponsors of the suit, was asked to name a
single bank that was in receivership or in the hands
of the Guarantee Fund Commission whose condition
Was caused by the Guarantee Fund assessments but he
could not name a single one (Qs. 3466-7-8, p. 779, V.
3, B. of Ex.). As to the ability to pay assessments, Mr.
Stephens said (QF 3473, p. 780, V. 3):

Q. “Well, would this be a fair statement: take
any good bank, making a fair profit, can it pay
this assessment without injury to itself and ecan
do so to the great henefit of the state?”

A. “That would be a fair statement if a ‘oood

bank' meant 1 bank properly conducted, with ade-
(juate capital.”

l{(*ferring’

to the condition of the banks as existing in
May, 1927,

and those then having capital impairment or
Capital impairment if criticised items were charged off,
Mr. Bliss stated that the Guarantee Fund assessments
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paid by those banks had cut no appreciable figure in
their the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>