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We respectfully ask a re-hearing in this ease. The
effect of this court's decision is so momentous and the
grounds of the decision so uncertain that we feel we
would be derelict in our duty to our clients and the
public if we did not ask this court to give a further
consideration to this most important case. If the de-
cision of this court stands, it means the end of the
state banking business in Nebraska. It is idle to urge
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that individual banks can pay this tax and continue in
the banking business. The banking system cannot pay
the tax and survive. The solvent banks that can must of
necessity nationalize and the others will be forced to
liquidate. Such a result would be so disastrous to every
line of industry that its harmful effects cannot be meas-
ured. Does the court realize the gravity of the situation
and the effect of its decision? If so we have nothing
further to offer. No act of the legislature can help now.
It is too late. Already three special assessments have
been levied and four more will be due before an act of
repeal could be passed. The accumulated taxes would
approximate between three and five million dollars. The
payment of so enormous an amount would crush a ma-
jority of the state banks under their present weakened
condition.

An appeal to the Supreme Court of the United

States would be equally ineffective even though suc-

cessful, because of the long delay before a decision

could be rendered. No power on earth except this court
can save the state banking system to the state of Ne-
braska. This is strong language but expresses the real
situation that confronts this court and this state.

In support of our motion for a re-hearing we sub-
mit the following brief and argument:

I.

The collection of this confiscatory tax will destroy

a large number of state banks with enormous losses to

their depositors.
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If the assessments which have accumulated now to
over $2,264,000.00 are enforced and an additional as-
sessment of $1,508,000 which is due, it will put an end
to the state banking system. If the judgment of the
trial court is affirmed and these assessments enjoined,
the state banking system can and will survive.

The public interest is so vitally involved in the
'preservation and solvency of the state banking system
that questions of waiver and estoppel are not appli-
cable, since the paramount public interest is controlling.

IV.

The collection of these assessments takes from
the assets of the present banks and the protection of
their depositors and turns these assets over to the pay-
ment of depositors in other banks which failed more
than two years ago. It thus takes from one and gives
to another by legislative enactment contrary to con-
stitutional restrictions.

V.

There is no remedy for the banks except through
this court. Even a special session of the legislature
could not relieve against the present accumulated tax
of $2,264,000.00 and an additional $1,508,000.00 which
would accumulate before the legislature could act. None
of these assessments could be set aside by the legis-
lature.
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VI.

The opinion of the Supreme Court of the United

States decided twenty years ago under conditions then

existing has no application to present conditions. Both

that court and this court have held in other cases that

the constitutionality of a law must be tested by condi-
tions existing at the time the suit is brought.

VII.

An appeal to the Supreme Court of the United
States would be ineffective because the banking system
would be wrecked before a decision could be rendered.

VIII.

The opinion in this case is so doubtful and uncer-
tain that it is capable of a construction which would

bar a review by the Supreme Court of the United

States.

Ix.

In a case of this vast importance the grounds of

the court's decision should not be uncertain.
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THE EMERGENCY TAX IS CONFISCATORY.

• The opinion contains the following excerpt from
the testimony of Mr. Woods:

"In his opinion, the conditions of the banks
and their ability to pay the assessment is 'incom-
parably better than in 1923.' "

Does this court feel that the banks can pay this
assessment if they would and are simply trying to
escape payment through legal technicalities? If the
court so believes, then we have failed lamentably in
presenting this case. Mr. Woods did not know the
real condition of the state banks of Nebraska. He was
looking at the situation through the glasses of a na-
tional banker, and no one questions but that the nation-
al banks are in incomparably better financial condition
than in 1923 when the period of deflation was at its
peak. The record shows, however, that if the national
banks had been compelled to pay the same special
assessments that the state banks have paid for a period
of eight years, a large percentage of the national
banks would now be in the red. The national banks
have been able to use all their profits towards clean-
ing their note cases and to recover from the disastrous
effect of the deflation period. The state banks have
been compelled for eight years to take practically all
their earnings towards the liquidation of the losses of
other state banks. Mr. Stephens, who had personal
contact with a great many of the bankers of this state,
stated,
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"Only about one-third of the banks have been
able to clean their note cases; the others have
used up their earnings to pay the assessments in
the Guaranty Fund." (B. of Ex., Q. 3301)

In 1919, 937 of the state banks of Nebraska had a
capital investment of $24,881,800.00 and owned real
estate not used in the banking business amounting to
$641,450.88. In 1928, 726 banks with a capital of
$19,001,000.00 owned real estate not used in the banking
business of $9,872,647.21. In addition to this the same
banks held real estate for bank buildings amounting to

$6,174,432.86. Such real estate is unproductive, and the
proof shows that it had a realizable cash value of ap-
proximately 40% of what it was carried on the books
of the bank. All agree that such enormous real estate
holdings do not show a healthy condition. In com-
menting upon this situation the trial court said,

"If the banks had not been required to pay
the special assessments, they would have been able
to charge off part or all of this 'other real estate'."
(Original brief, page 83, Opinion of Judge Frost)

If the opinion of any individual is of value, it

would be that of Mr. Bliss who, as Secretary of the
Department of Trade and Commerce should know the

real condition of the state banks. He said:

"If the special assessments are continued, it
will result in practically two-thirds of the state
banks being wiped out." (B. of Ex., Q. 1639).

Expert accountants were called by both sides to

make a searching analysis of the bank records in order
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to disclose the present condition of the state banks.

Insofar as the plaintiffs were concerned they were com-

pelled to rely upon published statements for their evi-
dence, as access to the examiners' reports which would

disclose the real situation was denied them. These
published statements present the condition of the banks
in their most favorable terms, as no bank wants to dis-
close a weakened condition. The results of the exam-
ination by expert accountants were submitted in evi-
dence to the trial court. Judge Frost heard the testi-
mony, all of it, and gave many weeks to a searching
analysis of the evidence and his conclusion was that
under present conditions the emergency tax is con-
fiscatory. No other conclusion was possible from the
evidence, and this court should accept that conclusion
as a basis of fact upon which to rest this case.

NO REGULATORY TAX SHOULD BE HELD VALID

THAT WILL CAUSE THE DESTRUCTION OR

SERIOUS IMPAIRMENT OF STATE BANKS.

We cannot conceive that the law could be other-

wise. The trial court held that the tax is confiscatory,
and it is confiscatory in the largest sense of the word
for its effect is destructive. Take a bank whose assets
have not been seriously depleted and which is still

solvent as a going concern. What will happen when a
confiscatory tax is levied against it? It has a capital
of $50,000.00 and deposits of $750,000.00, the deposits
being fifteen times the bank's capital which is normal.
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The bank earned in 1928 $4,000.00 which would be 8%
on its capital,—an earning above the average earnings
of the banks in the smaller cities in this state. The tax
imposed for the Guaranty Fund amounts to six-tenths
of one per cent of its deposits or $4,500.00. If the bank
was solvent and no more, and such is the condition of
a great majority of the banks, then the enforcement
of the Guaranty Fund tax would put the bank in the
red and compel the state officials to take over the
bank because its capital would be impaired. Mr. Van
Peterson, with an experience reaching over ten years
and involving hundreds of failed banks, testified that
when a bank fails there is a loss to its depositors of
six times the bank's capital. This would not be true
in the case cited, for the bank would be solvent at the
time the tax was imposed. Its insolvency is caused by
the tax. There would be a shrinkage in its assets under
receivership through enforced collections and through
depreciation of its real estate and bank fixtures of not
less than twenty per cent, so that there would be a
loss to its depositors of $150,000.00 and a loss to the
bank's stockholders of $50,000.00. In other words, the
collection of a confiscatory tax of $4,500.00 would en-

tail a loss upon innocent persons of $200,000.00 at

least. This is not an extreme case but the inevitable

consequences of the enforcement of this confiscatory

tax against the state banks of Nebraska. According

to the findings of Judge Frost, in 1927 and 1928 two-
thirds of the banks earned no dividends and one hun-

dred fifty-eight banks are in the red because of this
confiscatory tax.
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We submit that every effort should be made to

save the banking system because of public interests

involved. This enormous tax points a threatening

finger to every state bank and destroys the confidence

of the public in it as a safe place to put savings and,

therefore, threatens its ruin. It is not the tax alone

which weakens the ability of the banks to pay but the

power of the banks to earn money will be gone. The

great deficit in the Guaranty Fund and the utter inabil-

ity of the banks to pay because of weakened condi-

tion stands as a menace to the banking system. The

depositors in banks and the public know that the

banks cannot pay this tax and meet their obligations

to their depositors and remain solvent. Instead of the

Guaranty Fund being a protection to depositors it is

a menace to their deposits and to the banking system.

When the banking system fails or any individual bank

fails, others are vitally concerned besides the bank

officials and the bank's stockholders. The debtors of

failed banks are compelled at once to liquidate their

debts and this involves untold sacrifices. The trial

court held that the depositors in going banks and the

public generally were interested in the continuance of

the solvency of the system and hence nothing that the

banks might say or do could estop the banking system

from challenging an assessment which is confiscatory.
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NO REGULATORY TAX OR SPECIAL ASSESSMENT
SHOULD BE PERMITTED WHICH WILL WEAKEN
THE BANKING SYSTEM SO THAT IT WILL BE

UNABLE TO MEET ITS OBLIGATIONS.

This was the thought in the mind of the trial court
when he held that an estoppel against a confiscatory
assessment would not lie. Does this court hold that
the position of the trial court was erroneous and that
the banks are estopped because of past conduct or
utterances in now questioning the validity of the regu-
latory tax as confiscatory? The rule is stated in 27
R. C. L., Page 907, as follows:

"A waiver is not, however, allowed to be
operative where it would infringe upon the rights
of others, or would be against public policy or mor-
als. Where the object of a law is the good of the
public as well as of the individual, such protection
to the state cannot, at will, be waived by any in-
dividual, an integral part thereof. The fact that
the individual is willing to waive his protection
cannot avail. The public good is entitled to pro-
tection and consideration."

We submit the foregoing is a correct statement of

the law and that an estoppel or waiver cannot be urged

as against a confiscatory tax upon a quasi-public in-

stitution. If the emergency tax is confiscatory, as the

trial court found, the public good and general welfare

is the first consideration for the court. If this emer-
gency tax threatens the existence of the banking sys-

tem, and it does, then it became the duty of the court
to enjoin it to protect the public and depositors in such

•
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banks. No acts or utterances of the banks by way of
estoppel or waiver should be permitted to destroy or

impair the banking system.

THERE IS NO BASIS IN FACT OR LAW TO URGE
AN ESTOPPEL.

While the opinion does not declare that there is an
estoppel against the banks to urge the constitutionality
of the law, it refers to certain newspaper articles pub-
lished in The Omaha Bee in the summer of 1926 and
places emphasis upon the fact that Mr. Schantz of the
State Bank of Omaha, a single banker, issued two
thousand pamphlets and that Mr. Stephens in 1928
wrote an article which was given newspaper publicity.
The elements of estoppel are entirely lacking.

In order to have an estoppel, as we pointed out in
our original brief, it must be shown that the banks
with knowledge of their falsity, made representation

of facts, which was relied upon by others, and there
is no such proof. There is no proof that the represen-
tation of facts in the published articles was not true
at the time insofar as the banks knew.

If the opinion was to be based upon estoppel, then
the legal rules governing estoppel in a case of this vast
importance should certainly have been discussed, the
conclusions of fact set forth and rules applied. Of
course, the action of Mr. Schantz in issuing pamphlets
and the action of Mr. Stephens in publishing state-
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ments could not estop the banks nor could the action
of one-third of the banks which paid for the publica-
tion of the newspaper articles estop the banking system.
In our view such testimony was not even relevant.

Inasmuch, however, as the opinion refers to the
newspaper articles which appeared in The Omaha
Bee during the summer of 1926, we feel that the court's
attention should be again called to the circumstances
under which such articles were published.

Shortly prior to the publication, the state banking
system in South Dakota had collapsed because of the
so-called Guaranty Fund. It was feared that de-
posits would be withdrawn in large amounts from the
state banks of Nebraska, thereby causing a panic.

An enterprising newspaper man visualized the situ-
ation and saw an opportunity for profit. He conferred
with the heads of the Department of Trade and Com-
merce in Lincoln. A plan was devised of publishing

a series of articles to reassure the public in the sol-

vency of the state banks of Nebraska and the beneficent

effects of its so-called Guaranty Fund law. This plan

received the approval of the heads of the Department

of Trade and Commerce.

1103 Q. "The idea was submitted to the Department
of Trade and Commerce before?

A. Yes, sir.

1104 Q. And the banks were told it received their ap-
proval?

A. Yes, sir.
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1109 Q. Who furnished you the information from which
you prepared the advertisements?

A. The members of the Guaranty Fund Com-
mission and Kirk Griggs."

Each article published in The Omaha Bee was sub-
mitted to state officials and received their censorship
and sanction before publication. Not a single argu-
ment or statement contained in such publication was
contributed by a banker in this state. Certain bank-
ers were told that the Department of Trade and Com-

merce desired such articles to be published and that
the banks should pay for the same. The banks were
not advised of the real condition of the Guaranty Fund
but were told and belived that the fund was not in
serious jeopardy and that one or two payments at
most of the emergency tax was all that would be re-
quired. The advertisements were published at a time

when the Guaranty Fund had met every demand upon

it and the bankers were told that the banks then in the

hands of the Commission had enough assets on hand to

take care of all probable liabilities. The real sufferers

were not the depositors in insolvent banks which had

already failed or were soon to pass into receivership.

If the articles had not been published, their losses

would have been the same. In fact, they have profited

because the banks were induced to contribute several

million dollars towards payment of such losses. The

real sufferers have been the state banks of Nebraska,

which were induced to pay and continued to pay for

nearly three years the emergency tax upon the as-

surance of state officials that one or two further con-
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tributions was all that would be required of them to
pay the losses of banks that had failed. If harmful
effects came from the publication of such articles, the
department of banking alone was to blame and cer-
tainly blame should not be attached to the banks for
doing what the department advised.

WAIVER: COMPLIANCE WITH OR CONTINUANCE
UNDER THE SO-CALLED GUARANTY FUND ACT
DOES NOT CONSTITUTE A WAIVER OF CON-

STITUTIONAL GUARANTIES.

If the opinion of the court in this case was intend-
ed to conclude that the banks should not be allowed to
make complaint because they had waived the right to
raise the constitutional questions, the elements of legal
rules governing waiver have not been recognized nor
discussed in the opinion. The opinion does not declare
that the banks have waived their rights. Waiver at
most could only take place where the banks had the
election to adopt the law or waive the acceptance of it.

The law was compulsory; the banks had no elec-
tion. Over four hundred of the banks had their In-
vestment in banking houses and their business in full
swing at the time of the adoption of this law in 1919.
They could not avoid operation under the law; the law
compelled it. They could not quit the banking business
without sacrifice of their banking investment, without
sacrifice of the value of the use of their banking build-
ings and equipment, and without the entire loss of the
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good will of their business. Such resultant loss would

constitute confiscation. They were compelled to accept

and to operate under the law. Operation under the law

could not constitute a waiver.

The unanswerable reasoning of the late Chief

Justice White of the Supreme Court of the United

States is particularly applicable, that where a com-

pany has been permitted by the state to engage in

business, make investment, and where the value of the

investment depends upon the right to use the property

for the purposes for which it was acquired, then the

state cannot impose an unconstitutional and confisca-

tory burden upon the condition that such burden be dis-

charged or the business be abandoned. The state ham

no power in such a case to say the confiscatory tax must

be paid or the company quit business.

It is pointed out by that eminent judge that a state

may exact the burden as a condition to the commence-

ment of business in the state, but that the state could

not, in the same fashion, treat a company already ad-

mitted as if it had never been admitted, and as if the

burden were exacted as a condition to its being per-

mitted to commence business. He said:

"But I cannot assent to the correctness of the
contention in so far as it asserts that a state may
suffer a corporation to come into its borders, in-
vest in property therein and then, after having al-
lowed by acquiescence or implied invitation such
a situation to arise, the state may treat the cor-
poration as if it had never come in and its property
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within the state as if it were wholly out of the
state and despoil the corporation of its rights and
property upon such false assumption."

This rule is particularly applicable in the case
here, where four hundred ten of the complainant banks
were engaged in business, had made their investments
and were operating with permission of the state before
the guaranty fund law was passed. It is no answer to
them to say—"You must either pay the unconstitu-
tional and confiscatory burden or quit business."

PARAGRAPH THREE OF THE SYLLABUS.
The third paragraph of the syllabus reads:

"Where a state bank has accepted the bene-
fits arising from the deposits of money pursuant
to the terms of the bank depositors' guaranty law,
such bank should not be heard, in a proper case,
to make complaint of a special assessment upon
such deposits which have been levied for the bene-
fit of the depositors' guaranty fund."

In support of the rule thus announced the opin-
ion contains the following:

"The paramount object, and clearly the legis-
lative intention in the creation of the depositors'
bank guaranty fund law, was first for the protec-
tion of the depositors' money in the state banks."

With that statement we concur.

Then follows:

"And from the fact that, under normal bank-
ing conditions, such act would likewise benefit the
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state banks, such banks were, at least, not unfriend-
ly to the enactment of the law in question."

We do not concur in that statement for the proof shows
that the banking system as a whole immediately chal-
lenged the legislative enactment as violative of their
rights under the federal Constitution. When the law
was declared constitutional, however, the banks ac-
cepted the situation and did their best to comply with
it and make it effective.

Then follows:

"But it goes without saying that there never
was, nor could be, any compulsion upon the state
banks to accept deposits of money on the bank
guaranty basis."

We are not sure that we understand what the court
means by that statement. The banks must either ac-
cept moneys for deposit or refuse them and thereby
cease doing a banking business. When deposits were
made, they all came alike under the bank guaranty
fund and the bank had no option.

The last paragraph of the opinion referred to is,
as follows:

"But money was accepted by the state banks,
pursuant to the terms of the depositor's guaranty
fund law, and by that law such banks are clearly
bound."

The opinion overlooks the nature of the act as a
police regulation and considers it rather as a contract
obligation. It construes a legislative act as though it
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The duty to continue the tax censes when the solvency of
the banking system is jeopardized. A far higher duty is owing
to the public and the depositors in going' banks than to the de—
positors in failed banks. The continuance of the tax will not
pay their losses mad will cause inestimable damage to present
depositors and the public by wrecking the banking system.

was an indenture made by each individual bank with
the depositors of all other banks to see that such de-
positors are paid. The bank owes a duty, a contract
obligation, to its own depositors to see that they are
paid, but it owes no such duty to the depositors of
other banks.A The depositors in banks are held to
knowledge of the law as well as the banks and that
when the Guaranty Fund tax becomes so oppressive
as to be confiscatory the banks have a right to resist
its payment, and it will be their duty to do so to protect
their own depositors. The law is a police regulation.
Compliance with a police regulation does not create an
estoppel from urging that its regulations have become
unreasonable or confiscatory. Whenever a police regula-
tion becomes unreasonable or confiscatory, the individual
affected by it has the right then to challenge its consti-
tutionality. In its inception and for a long time there-
after it may not be unreasonable. There may come a
time, however, when its burden becomes confiscatory and
when such condition exists, the right to invoke the pro-
tection of the Constitution arises. An apt instance is the
so-called two cent passenger rate. In 1909 the legislature
of Nebraska as a police regulation passed a law re-
quiring the railroads to carry passengers in this state
at two cents per mile. It was undoubtedly the thought
that such a low rate would be a boon to the citizens
of this state and that the railroads would not be in-

jured by such low rate because of the increased traffic.
Such rate was in effect for many years and then it was

challenged upon the ground that such a rate was con-

fiscatory. Could it have been urged that the railroads
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were estopped from challenging the law because they
had accepted its benefits for many years and were,
therefore, clearly bound? The courts did not so hold.
The rule has always been that when a police regula-
tion becomes confiscatory, then the individual affected
by it has the right to challenge its constitutionality
even though he may have complied with it for many
years.

In the inception of the so-called Guaranty Fund
law and for many years regular assessments of one-
tenth of one per cent only were required. Such as-
sessment is small in amount. It was not anticipated
that the emergency tax now in question would be re-
sorted to except infrequently, as it was to be levied
only to fill up a deficiency in the Guaranty Fund. Cer-
tainly it was never contemplated that special assess-
ments should become regular, continuous and confis-
catory and not to be used to create a Guaranty Fund
or to fill a deficiency in it but to pay the enormous
losses of failed banks. The banks could not challenge
the validity of a special assessment in the inception
of the law as confiscatory, for it might never be levied.
They might not be able to challenge the first or several
special assessments if the same were to be used to fill
up a deficit in the Guaranty Fund. When, however, the
Guaranty Fund no longer exists and such special assess-
ments become confiscatory the right to question them
as contrary to constitutional restrictions arises, and we
feel that this court should so hold.

Even though the statute is to be considered in the
nature of a contract relation, the result would be the
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same. The law which required the banks to pay the
regular assessment and, much more, the special assess-
ment promised a Guaranty Fund which should stand
as a protection to deposits and give stability to the
banking business. The benefits promised were as much
a part of the law as the obligations to pay the assess-
ments. Would this court hold that one party is bound
to certain payments called for by a contract when all
benefits are withdrawn through no fault of his? Is it
not the law rather that when the payments no longer
yield the promised benefits the right to require the
payment ceases? In our original brief, page 112, we set
forth the comparative obligations arising from the so-
called Guaranty Fund law. Under that law the entire
banking system was placed under the supervision of
the state and the bank was declared to be a quasi-
public business. The purpose of the law, as this court
has said, was to create a Depositors' Bank Guaranty
Fund for the protection of depositors. In state banks
in the inception of the law and for a number of years a

fund was created amounting to several millions of dol-

lars which stood as a security to depositors in state
banks and thereby gave confidence to the public in
state banks. Such conditions no longer exist. Not one
penny that is exacted from the banks by this special

assessment is to be used towards the building up of a

Depositors' Guaranty Fund but every penny is to be

used to pay the losses of banks that have failed. The

banks might have no just cause of complaint against

assessments if such assessments were to be used towards

the building up or maintaining a Depositors' Guaranty

Fund to stand as protection to depositors in banks

L
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contributing such fund, but when the fund has failed
and the imposition of the tax no longer affords any
protection to the banks' depositors but will inevitably
destroy the banks, the right to exact such tax ceases.
Have not the banks and their depositors a right to
complain of special assessments which are to be used
not for the purpose of creating a Guaranty Fund to
protect depositors and to inspire the public's confidence
in banks and to stabilize the banking business but are
to be used to pay losses of banks that have failed and
when the continuance of such a tax will inevitably de-
stroy confidence in the soundness of State Banks ? No
one can truthfully say that the banks are in the slightest
way to blame for the failure of the Depositors' Guar-
anty Fund. To hold that the banks must continue to
pay a large emergency tax which is confiscatory when
no benefit whatever inures to the bank or to the public
by such payment is to require an unjust thing. The
contract obligation of the banks to pay the emergency
tax, if there was such a contract, ended when the pro-
tection of the Depositors' Guaranty Fund ceased. The
duty of the banks to pay rests upon the benefit that
would accrue to the banks by the protection to its depos-
itors from a Guaranty Fund created and maintained by
such payment. There is no longer a Guaranty Fund and
never again can be, so that there is no protection to
depositors in banks iv such payment but a distinct
menace, for the payment of the emergency tax under
present conditions confiscates the property of the bank
and thereby injures its depositors and the public and
serves no useful purpose to the state. The legislative
act, however, does not create a contract obligation.
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Wirtz vs. Nestos, 200 N. W. 524.

Standard Oil Co. vs. Engel, 212 N. W. 822.

The Guaranty Fund tax was sustained in Noble vs.

Haskell purely as a police regulation. It has been so

held by every court. (Brief, page 101)

THIS COURT ALONE CAN ENJOIN THE CONFISCA-

TORY TAXES ALREADY LEVIED AND THERE-

BY SAVE THE STATE BANKING SYSTEM.

The opinion states:

"It is not within the province of the courts
to annul a legislative act except as a last resort
and in a case where no other remedy is at hand."

This is a case which commands protection from

this court. Relief cannot be procured elsewhere. This

court is the only tribunal that can relieve as against

the confiscatory taxes already levied and the assess-

ments for 1930. As we have stated, $2,264,000.00 of

assessments against the banks have already accumu-

lated and an additional assessment of $1,508,000.00 is

due. These assessments have been held up by the

injunction granted by the trial court, but if the opinion

of this court stands, those assessments are released as

a burden on the banks. If the banks are compelled

to pay such assessments, there is no need to look be-

yond. The State of Nebraska will face the most seri-

ous catastrophe in its history. Under such conditions

certainly this court is not helpless to grant relief.
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The opinion says that legislative acts must not be

declared invalid except where no other remedy is at
hand. What other remedy can possibly be referred
to? Is it possible that the writer of that statement

means that the other remedy is to go to the legis-

lature? If it is true that a court cannot declare a

law unconstitutional when the remedy of going to the

legislature and asking for the law's repeal is at hand,

then no law can ever be declared unconstitutional.

Where a law is mischievous in its consequences,

where its operation defeats its very purpose, where it

becomes confiscatory and oppressive, where it becomes

unreasonable in that it favors one class of depositors

as against another, where it takes away from the pro-
tection of depositors in existing banks assets to which

they are entitled and drains the banks of moneys which

are sorely needed for the protection of their own de-
positors, when such a law under such conditions de-
stroys the banking system so necessary to the public
welfare, it is the duty of the court to declare it void and
to enjoin its further operation. Unless such rights are

given constitutional protection in that manner and by

this court, then there are no constitutional rights and

every legislative enactment is valid.
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THE DECISION OF THE SUPREME COURT OF THE
UNITED STATES IN NOBLE STATE BANK VS.
HASKELL WAS RENDERED MORE THAN TWEN-
TY YEARS AGO AT THE INCEPTION OF THE
LAW AND BEFORE IT HAD BEEN TESTED
BY EXPERIENCE. THE QUESTION IN-

VOLVED HEREIN OF CONFISCATORY

ASSESSMENTS WAS NOT BEFORE
THAT COURT OR CONSIDERED BY IT.

The opinion of this court contains the following:

'Substantially like questions as herein in-
volved were considered and decisions were rendered
by the Supreme Court of the United States in
Noble State Bank vs. Haskell, 219 U. S. 104, and
Assaria State Bank vs. Dolley, 219 U. S. 121, and
in both cases it was held that the act was not re-
pugnant to the provisions of the Constitution."

How the writer of this opinion can say or any-

one can say that substantially like questions are in-

volved in this case as were considered by the Supreme

Court of the United States in Noble Bank vs. Haskell,
we cannot understand. None of the facts in this case
or conditions which have arisen from twenty years
experience under the law were before that court. The
special assessments now before this court could not be

tested in that suit. Special assessments had not been

levied and might never be levied. The confiscation of
the banks' assets by the present enormous assess-
ments to pay the losses of banks that had failed more
than two years ago certainly was not before that
court.
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The sole question before the Supreme Court of

the United States in Noble State Bank vs. Haskell

was whether or not the state had the right by legisla-

tive enactment to make an assessment against banks to

build up a Guaranty Fund out of which the losses of

banks which failed might be paid. It was urged in

that case that a tax levied for such purpose was tak-

ing the property of one by legislative enactment to

give to another, contrary to constitutional restrictions.

The court held:

"First, It was not certain that any part of a

bank's property would be taken from it;

"Second, While the operation of the law might
result in taking a comparatively insignificant part

of a bank's property to give to the debtors of a
failed bank, such taking could be sustained upon

the ground that it was a police regulation for the
public good."

The court gave its reasons for justifying the law.

The assessments contemplated at that time were

not to be taken from the banks absolutely, for they be-

came part of a fund in which the banks had a com-

mon ownership. "The bank", as the opinion states:

"Would retain a reversionary interest in its
contribution to the fund so as to be entitled to a
return of what remained of it if the purpose were
given up."

Should a bank fail, the court pointed out, and its de-
positors be paid out of the fund, the fund would be
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replenished by the liquidation of the bank's assets and
only a small loss (if any should occur to the Guaranty
Fund), was contemplated. The court also pointed out
that the banks would receive a benefit and the public
would receive a benefit, because the fund standing for
the protection of depositors in banks would make checks
pass current, and stabilize the banking business. This
would be a public benefit, as it would protect depositors
and give the public confidence in banks. Such public
benefit justified the insignificant taking that might re-
sult from loss to the banks, if any should occur by
reason of a bank failing and its assets be insufficient
to fully replenish what its depositors had taken from
the fund. The court said:

"An ulterior public advantage may justify
a comparatively insignificant taking of private
property for what in its immediate purpose is a
private use."

The decision of the Supreme Court of the United
States was based upon those conditions. If those con-
ditions still continued today, the banks would not be
heard complaining of confiscation of their properties
and pointing out that the burdensome operation of the
law now meant destruction of the state banking system.
Had the law worked under the conditions set forth in
the opinion of the Supreme Court, unquestionably the
law under that decision would now be held constitution-
al, but that is not what transpired. That case did not
consider nor pretend to consider a situation such as we
have here where the tax under present conditions is
confiscatory. Suppose it had been urged that under

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



27

the operation of the law bank failures would be so

great that the Guaranty Fund would be exhausted and

that a deficit would arise of over $20,000,000.00 and

that state officials would levy and continue to levy

special assessments against the banks until the banks

would be so weakened that such special assessments

would destroy the banking system, what would the

Supreme Court have said to such an argument or con-

tention? It would have replied: "Those questions are

not before this court at this time. When such condi-

tions arise then you have the right to invoke your

constitutional guaranties, and this court will consider

them."

The case now presented to this court and the case

presented to the Supreme Court of the United States

in Noble State Bank vs. Haskell are entirely different.

The right to invoke protection of the federal Constitu-

tion in consequence has now arisen. New conditions

and new sets of facts under repeated holdings of this

court and the Supreme Court of the United States

give the right to invoke the protection of the federal

Constitution. Changed conditions are admitted. No

one will deny that they exist. No one denies that the

operation of the law has a mischievous effect and that

it is destructive of the state banks at the present time.

No one denies that it does not protect depositors in

present banks but that it takes away from them pro-

tection. In fact, the whole gist of our case is these

changed conditions. If it were not for them, this ease

would not have been brought. It is the whole matter
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upon which we seek relief. The opinion of this court
does not consider such changed conditions at all. We
feel that under the decisions of the Supreme Court of
the United States and the decisions of the Supreme
Court of the State of Nebraska we are entitled to have
our case determined not by conditions which existed
twenty years ago but by and upon conditions which
exist today.

The court in the Noble case was not dealing with a
situation resulting from the operation of the law where-
by confiscatory sums were being exacted solely to pay
the losses of banks which failed two years ago but the
court was dealing with the them under which the law
was passed whereby it was believed that the creation
of a Guaranty Fund by comparatively small contribu-
tions would make failure of banks unlikely and a gen-
eral panic almost impossible,—a theory also which
promised a return to the banks from a reversionary in-
terest in the Guaranty Fund of probably the entire
amount that might be contributed towards it. There
is no possibility of any return to the banks now of
any part of the assessments thus sought to be enforced
against them. There is thus a most vital change of
facts bearing upon the validity of this law from the
facts as they existed when the Supreme Court of the
United States passed upon it. Under the facts
as passed upon by the Supreme Court the general as-
sessment went into a fund, and the fund protected de-
positors in going banks and the banks' ownership in
that fund was a benefit to it,—a reciprocal benefit in
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a common fund, by the establishment and maintenance

of such fund the depositors in going banks were pro-

tected and the public was given confidence in the sta-

bility of the state banking system. These conditions

now have been entirely swept aside. They have re-

versed themselves. There is no fund. There is an

immense deficit which can never be paid up. The de-

positors in going banks are not protected by the pay-

ment of these assessments. The purpose of the law

was to create a Guaranty Fund to protect depositors

in State Banks, the object of these assessments is not

to create a guaranty fund, to protect depositors in

banks but to take the bank's assets to pay the losses of

Banks which have failed, thereby impairing the capital

of the Banks and jeopardizing the security of the de-

positors. The protection of depositors in going banks

is entitled to first consideration, for it is the protection

of these depositors that strengthens the state banking

system and creates public confidence. The operation

of the law now destroys the confidence of the public so

that every benefit which the banks were to receive by

their contribution to the Guaranty Fund is gone and

instead every contribution by the levying of a confis-

catory tax injures the depositors in going banks and

is harmful to the public good. The banks have already

paid more than $14,000,000.00. Over $3,000,000.00 more

is demanded of them. Their condition is such that this

enormous tax will destroy the banking system with

enormous losses to their depositors.

In Noble State Bank vs. Haskell, 97 Pac. 590, the

court said:
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"There is no contention that the reasonable
estimated assessments will be so large as to pre-
vent the banks annually from earning a sufficient
amount to pay this assessment and also a reason-
able dividend."

The question, accordingly, of confiscation of the
bank's property to pay the losses of failed banks was

not before the court.

This court has passed upon the specific question

in Erickson vs. Nine Mile Irrigation District, 109 Neb.

189, in which it said:

"The constitutionality of an act may depend
upon the result of its practical operation. ' * The
acts in question in these cases were not void ab
initio, but were only void when and in so far as
they operated to take away constitutional rights.
The act in question in this case should be obeyed.
If in its practical operation it deprives the bond-
holders of rights protected by the Constitution,
when such facts are made to appear, the courts
are open to afford relief."

Again in Davison vs. Chicago & N. W. R. Co., 100
Neb. 462, the court said:

"A statute may be upheld as against an attack
made by one party claiming it to be invalid upon
one ground, and still it may be declared uncon-
stitutional in a later attack by another litigant for
reasons not called to the attention of the court,
or not shown to exist, on the first attack."

In Dahnke-Walker Co. vs. Bondurant, 66 L. Ed.

239, 257 U. S. 282, the court said:
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"A statute may be invalid as applied to one
state of facts, and yet valid as applied to another."

In Corpus Juris, Vol. 34, Page 905, the rule is
stated:

"The estoppel of a judgment extends only to

the facts in issue as they existed at the time the

judgment was rendered, and does not prevent a

reexamination of the same questions between the

same parties where in the interval the facts have

changed or new facts have occurred which may

alter the legal rights or relations of the litigants."

See other cases cited in our brief, page 163, et al.

In Noble State Bank vs. Haskell the court justi-

fied the tax as a police regulation which is always sub-

ject to review whenever it becomes oppressive or con-

fiscatory and no longer serves a public purpose. A tax

or burden imposed under a police regulation may be

constitutional at one time and unconstitutional at a

later time. The right to invoke the protection of the

Constitution arises when the tax becomes confiscatory.

This may be years after the passage of the law. The

decisions all hold that the constitutionality of a law

enacted under the police power must be tested as to

its validity by the conditions which exist at the time

the suit is brought, and that a law, held constitutional

at one time, under one condition of facts, will be held to

be unconstitutional when the conditions under which it
operates change so that, by its operation under changed

conditions, it violates constitutional restrictions.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



32

The two-cent rate cases are directly in point. In
1909 the legislature passed a law that the railroads
in Nebraska should not collect to exceed two cents per

mile for carrying passengers. Similar legislation was

passed in many states. At once the question was

raised by the railroads that the law was unconstitution-

al. The Supreme Court of the United States held the

legislative acts valid. Later, however, when it was

shown that the two cent rates did not yield reasonable

returns the courts did not hesitate to enjoin their en-

forcement. The same law and the same rates were be-
fore the courts. Here, however, the situation is far

stronger. The special assessment as a confiscatory

rate was never before the Supreme Court of the

United States and never passed upon by it. Even

if it had been, the banks would have the right now to

assail the tax because changed conditions have made

it confiscatory.

THE GROUNDS OF THE DECISION OF THE COURT

ARE UNCERTAIN. THE OPINION SHOULD STATE

CLEARLY THE GROUNDS UPON WHICH THE

DECISION RESTS.

We have read the opinion of this court a num-

ber of times and must confess our inability to deter-

mine upon what grounds it rests. This is important

because of federal questions involved, for if the

court's decision rests upon non-federal grounds, and
there is substantial evidence to support them, it will
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bar plaintiffs' right to an appeal to the Supreme

Court of the United States. Accordingly, this court

should state clearly and positively upon what specific

grounds its decision rests. If this court holds that

the controversy herein has been decided in Noble State

Bank vs. Haskell, it should be so stated. If the court

holds that the plaintiffs cannot raise the constitutional-

ity of the confiscatory tax, the opinion should so state

and give the reasons therefor.

Plaintiffs' case rests upon the following grounds:

First, The tax is confiscatory and, therefore,

violates the federal Constitution. No regulatory

tax imposed under the exercise of the police power

can be valid which destroys or impairs the bank-

ing system,—necessary to the public welfare. When

such tax is attempted to be enforced questions of

waiver or estoppel are not involved.

Second, The so-called Guaranty Fund law was

passed to accomplish certain results, namely: to

protect depositors in banks and to give stability

to the banking business. Every purpose sought

to be accomplished by the law has failed. No con-

ceivable benefit now inures to the banks, their de-

positors, their debtors or the public by the impo-

sition of this enormous tax to pay the losses of

failed banks. Inasmuch as the purpose of the law

-
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has utterly failed, it should cease to be valid as a

police regulation.

Third, The purpose of the emergency tax is

no longer to build up a Guaranty Fund to protect

depositors in banks or to stabilize the banking

business but every penny is to be used to pay the

losses of banks that have failed. The present

going banks are in no way to blame for such fail-

ures. To take their property now by legislative

enactment to pay such losses violates constitu-

tional restrictions.

Fourth, The law was held valid in the first in-

stance as a police regulation. Such regulation "for

an ulterior public advantage may justify a compar-

atively insignificant taking of private property for

what in its immediate purpose is a private use," but

will not justify an enormous taking such as is

demanded here. In our judgment a clear case of

violation of constitutional restrictions has been

made whereby the plaintiffs are entitled to have

these confiscatory assessments enjoined.

We again urge this court to give further considera-

tion to this important case and prevent the collapse of

the state banking system. If the court feels that its
decision must stand, we ask that it state clearly and

certainly the grounds upon which it rests so that we
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can determine whether or not the decision is final or

the way left open for an appeal to the Supreme Court

of the United States.

Respectfully submitted,

FRANK H. GAINES,

LEONARD A. FLANSBURG,

S. S. SIDNER,

For Appellees.
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STATEMENT OF THE CASE

The plaintiff, Abie State Bank, brought this suit in
the District Court of Lancaster county, Nebraska, on
its own behalf and allegedly on behalf of the 558 other
banks whose names are attached to the petition as Ex-
hibit "A" to enjoin Adam McMullen as governor of the
State of Nebraska and constituting the Department of
Trade and Commerce, and Clarence G. Bliss as secretary
thereof, from collecting from the state banks a special
assessment levied by the Department in December, 1928,
against the banks for the Depositors Guarantee Fund of
the State of Nebraska, and from levying and collecting
any further special assessments for said fund. The levy
and collection of the regular assessment was not chal-
lenged. Arthur J. Weaver, as governor, successor in office,
was substituted as defendant by stipulation. Willis M.
Stebbins, as treasurer of the State of Nebraska, with
funds in failed state banks, and adjudicated claims
against the Guarantee Fund, and a number of individual
depositors in like situation intervened adversely to the
plaintiff and are named in the title of this suit as inter-
venors.

The two defendants by law are trustees for all deposi-
tors in failed state banks. The case therefore is actually
one between some state banks and all said depositors.

THE ISSUES TRIED

(a) PETITION OF PLAINTIFF (Trans., p. 2) :
The plaintiff filed a petition December 24, 1928, averring
that it is a banking corporation in the village or town
of Abie, in Butler county; that it brought the suit on its
own behalf and on behalf of each of 558 banks whose
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names were set out in Exhibit "A" attached, and averred

that the statements with respect to itself were equally

applicable to the other banks; that defendants, claiming
to act under Section 8028, Compiled Statutes, as amended,

made a levy on December 15, 1928, against the state

banks of Nebraska of 14 of 1 per cent of their average

daily deposits for the year 1928 for the Depositors Guar-

antee Fund, and made demand of the plaintiff and other

state banks to pay the same on or before December 26,

1928.

Plaintiff further averred that said special assessment is

illegal, invalid, unjust and confiscatory, for the follow-

ing reasons:

That it is not a debt or liability of the plaintiff, but

is directed against its capital stock; that if paid by the

state banks it will destroy the state banking system;

that it is discriminatory because not levied or collected

from national banks engaged in the same business; that

the assessments exceed 8 per cent of the entire capital

stock of the state banks of Nebraska and exceed the

net annual earnings and if required to be paid would de-

plete or wipe out the capital stock; that the state banks

have acquired properties and property rights which de-

pend largely for their value on continuation of banking

use and have accumulated vested rights therein which

they would be deprived of if compelled to abandon the

banking business; that the assessments since 1920 aggre-

gate $16,000,000; that 270 banks have ceased business

because of insolvency brought about in part by the pay-

ment of said assessments; that the regular and special
assessments, if required to be paid, would be $1,600,000
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per year, and if continued for three years would result
in practically two-thirds of the state banks being thrown
into receivership; that the capital stock of the state banks
is $19,738,500 and the liability of the Guarantee Fund,
$10,000,000; that the Guarantee Fund Commission has
taken over and is operating a large number of banks
which will take a long time to liquidate and that the
Depositors Guarantee Fund has in cash only $2,000 and
that the ultimate deficit will be upwards of $16,000,000;
that there are 150 competing national banks not required
to pay assessments to the Guarantee Fund, which is
discrimination and a denial to state banks of the equal
protection of law as guaranteed by the 14th amendment
to the Constitution of the United States; that the special
assessment violates the 5th and 14th amendments to the
Constitution of the United States in that it tends to
deprive the plaintiff and other state banks of their
property without due process of law and denies them the
equal protection of the law and violates Section 3, Article
1, Nebraska Constitution, in depriving them of their
property without due process of law; that the special
assessments are not now being levied for any public
purpose, but for the sole and only purpose of paying
claims of depositors in failed banks that are already
allowed and not for the purpose of creating a stabilizing
fund; that public officials having custody of public mon-
eys are demanding bonds and that to require solvent
banks to pay said special assessments will not protect
the depositors in the going banks but constitutes a menace
to solvent hanks. Plaintiff prays for temporary and per-
manent injunction against the collection of said special
assessment and any future assessment.
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(b) ANSWER OF DEFENDANTS (Trans., p. 42) :
Answer was filed by defendants Arthur J. Weaver as
governor, and Clarence G. Bliss as secretary of the De-

partment of Trade and Commerce; said Arthur J. Weaver
as governor of the State of Nebraska also making and
filing said answer for and on behalf of the public officials

of the State of Nebraska and municipal and other public

corporations of the state, depositors in failed banks with

adjudicated claims against the Guarantee Fund. De-

fendants admitted and averred their official character
and the levy and demand for payment of the special

assessment; that there were several million dollars due

to depositors in failed state banks; that the money in the

Guarantee Fund was less than 1 per cent of the average

daily deposits and less than required to pay the claims

of depositors against said Guarantee Fund and that de-

fendants intended to enforce payment of said special

assessment; that one of the purposes and objects of the

said Guarantee Fund Law was to protect the depositors

of state banks that might become insolvent, and that

there were national banks in Nebraska not required to

pay the assessment. Defendants denied each and every

other allegation in said petition contained.

Defendants further averred that there were depositors'

claims adjudicated and ordered paid by the district courts

of the state from said fund which were unpaid and certi-

fied to the Department, and that all statutory prerequi-

sites to the levy and collection of said special assessment

had been had and done and that among said claims adju-

dicated and ordered paid were claims of the State of

Nebraska for deposits in more than thirty failed banks

and that there were other public funds of lesser subdivi-

sions in failed banks in large amounts.
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Averred the enactment of a complete and comprehen-
sive banking law in 1909, being Chapter 10, Page 66,
Laws of 1909 providing for a guarantee fund and regular
assessment of 1/10 of 1 per cent and maximum special
annual assessment of 1 per cent and the reduction of
the latter assessment to 1/2 of 1 per cent by amendment
in 1923 at the instance of the state banks of Nebraska.

Averred the application for and the licensing of all state
banks under said law and their operation thereunder
for approximately twenty years and their invoking and
exercising of the benefits and privileges thereof, and that
the obligation to pay the Guarantee Fund assessments
had become and was a part of their articles of incorpora-
tion and charter.

Averred that the plaintiff and other banks each and all
continuously since 1909 (and from their organization if
organized since) had advertised said Guarantee Fund
throughout the state and in their respective communi-
ties by newspaper advertisements, printed recitals on
the stationery of the respective banks, personal solicita-
tion and argument, circularization of the public and
signs on the interior and exterior of the banks generally,
and had thereby and otherwise individually and collec-
tively and continuously represented and stated to the
depositing public that the deposits in each and all of the
state banks were protected by the Depositors Guarantee
Fund Law; that its validity had been adjudicated by
the Supreme Court of the United States; that each and
all of said banks were subject to assessment and would be
assessed under the provisions thereof for any sums be-
coming due to any depositor of any of said banks under
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the provisions of said law until said depositors were
fully paid by said banks and that they would pay any
assessment for such purpose since they constituted in
effect a mutual insurance association.

Averred that thereby said state banks of Nebraska led
and induced the people of said state and said depositors
among them to believe their said statements and repre-
sentations and each of them as set forth; that said deposi-
tors relied on said acts and representations and believed
the same to be true, and that said acts were done and said
representations were made for the purpose and with the
intent on the part of said banks and each of them (in-
cluding the plaintiff) of being relied on by persons and
corporations having money to deposit, and relying thereon
the people of the state, and especially the depositors men-
tioned, did deposit large sums of private and public
money in the state banks of Nebraska thereafter placed
in receivership, which deposits have been adjudicated as
claims and are unpaid.

Averred the decision of the Supreme Court of the

United States in January, 1911, in the case of Ashton C.
Shallenberger, Governor of the State of Nebraska, et at.,

v. First state Bank of Holsten, et at., brought by the
state banks of Nebraska, to which said Able State Bank

was a party plaintiff; alleged that the case involved the
same subject matter, that the same claimed facts and con-
tentions were averred in said case, and that the decision
in said case is res adjudicata, and that the plaintiff bank

and all other banks had for twenty years recognized and
held out and represented to the public said decision as a
complete adjudication of the validity of said law and
their liability to assessment thereunder.
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Averred that in 1923 the plaintiff and the other banks
of Nebraska acting in cooperation caused the Legislature
of Nebraska to reduce the maximum special assessment
from 1 per cent to IA of 1 per cent and to create a
Guarantee Fund Commission, the members of which were
thereafter by law selected from names chosen by the
state banks of Nebraska, and that said banks had thereby
actively participated in the administration of the Guar-
antee Fund Law.

Averred the demand and receipt by each and every
state bank in Nebraska of public funds for more than
fifteen years under the provisions of said Guarantee Fund
Act that any bank which complied with its provisions
should not be required to give further security or bond
for the purpose of becoming a depository for public funds.

Averred that on the initiative and solicitation of said
state banks of Nebraska the Legislature of 1923 amended
the banking laws to reduce the maximum rate of interest
on deposits from five per cent to four per cent, thereby
increasing the earnings of said banks, and that the reason
urged by the banks for said change was the obligation
and liability of all banks for the payment of the Guar-
antee Fund assessments and that as a result of said
reduction and their acceptance of reduced interest rates
the depositors in state banks have in fact materially
contributed to said Guarantee Fund.

Averred that by reason of the representations and acts
of said banks deposits in state banks have trebled in
Nebraska since 1909, on a capital increase of only ap-
proximately 50 per cent.

AIMm•
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Averred that by reason of and on account of said

Guarantee Fund Law and said representations and acts

made with reference thereto each and all of the state

banks have largely increased in each year their earnings

and have acquired large property and property rights;

that the banking conditions in Nebraska have been sta-

bilized and said banking business rendered highly profit-

able by said law and the earnings of banks have been in

an amount sufficient to pay all operating expenses, the

maximum Guarantee Fund assessment and a fair return

upon the capital; that the maximum amount of assess-

ment that can be levied in any one year can not exceed

6/10 of 1 per cent, to-wit, $600 per $100,000 of average

daily deposits; that the maximum annual assessments at

such rate take less than one-tenth of the gross earnings

of the respective banks of the state in any one year;

that such bank failures as have occurred in the state of

Nebraska have not been influenced in any degree by the

assessments paid by any bank, but the number and

extent of bank failures have been reduced by the existence

and operation of the law.

Averred that the deposits of moneys in failed Nebraska

state banks in receivership herein referred to as adjudi-

cated claims, all of which are now unpaid and aggregate

several millions of dollars, were thus adjudicated and

ordered paid from and became a fixed and final charge

against and liability of said Guarantee Fund after May 1,

1927, prior to the institution of this suit; that said

deposits were made in said banks while the same were in

regular operation by many thousands of persons, corpora-

tions, co-partnerships and officials of Nebraska cities,

villages, townships, school districts and other bodies.
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and the treasurer of the State of Nebraska, and by which
depositors respectively said deposits and claims thereon
are now owned; that all the state banks of the state at
all times knew of all the acts and representations of each
other, acquiesced therein, approved the same and offered
no protest or objection to the making of said representa-
tions and to the respective deposits thereunder; that each
and all agreed with the respective depositors that in event
of default in payment by any receiving bank and said de-
posit being adjudicated a claim against and ordered paid
from said Guarantee Fund, that they would pay the gen-
eral and special assessments provided by said Guarantee
Fund Law, to the extent necessary to pay said deposits;
that in case of deposits evidenced by certificates of de-
posit, said banks each and all endorsed thereon as a part
thereof and as further evidence of said agreement the
words "Protected by the Depositors Guarantee Fund of
the State of Nebraska."

Averred that said depositors in failed banks in receiver-
ship number many thousand and depositors in banks now
being operated by the Guarantee Fund Commission aggre-
gate many thousand and all aggregate more than fifty
thousand, and that therefore it is impracticable for them
or for any substantial number to individually intervene
and defend this suit; that these defendants make and file
their answer also for and on behalf of said depositors
and claimants and each of them and particularly does
Arthur J. Weaver, as governor of the State of Nebraska,
also make and file his answer for and on behalf of the
public officials of the State of Nebraska, and the munici-
pal and other public corporations of the state, depositors
and claimants aforesaid; that the amounts of public
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moneys on deposit in failed banks aggregate 12,005,228.94
divided between county treasurers, state treasurer, cities
and villages, townships, school districts, and other public
bodies.

Averred that the plaintiff and each and all of the other
state banks of Nebraska have at all times represented and
stated that the provisions for a special assessment as
contained in Section 47 of said original pact, and as there-
after amended, provided a special assessment against said
banks and each of them and continuously for approxi-
mately twenty years have construed, represented, treated
and held out said section as providing for special assess-
ment against said banks and each of them and the words
"special assessment against the capital stock" as being
synonymous with and meaning assessment against said
banks, and that all of the many special assessments since
the enactment of said law have been assessed against the
banks and been paid by them without protest.

Averred that each and all of said depositors in failed
banks have a vested right to the payment of the sums due
them out of the Guarantee Fund of the State of Ne-
braska and a vested right to the continuance of said regu-
lar and special assessments annually hereafter for the
payment thereof, to the extent of the funds derived from
the said regular and special assessments; that the plaintiff
and other state banks have stood by and permitted and ac-
tively induced persons to deposit their moneys under said
Guarantee Fund Law and the Guarantee Fund to become
indebted to depositors as hereinbefore recited and have
been guilty of gross 'aches in standing by without denial
of their liability or the validity of law while the depositors
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aforesaid entrusted their funds to the said state banks in
reliance upon the protection of said Guarantee Fund and
their acts as aforesaid; that by reason of said representa-
tions and statements and acts and laches the plaintiff
and each and all the other state banks named in plaintiff's
petition are estopped: To question or assert the invalid-
ity or unconstitutionality of the law under which they are
acting; to question or assert the invalidity or uncon-
stitutionality of the Guarantee Fund Law; to question
or deny the reasonableness of any assessment author-
ized thereby or levied thereunder; to question or deny
liability to pay assessments levied in the manner and
to the extent provided by said Guarantee Fund Law;
to make or assert the alleged claims or any of the alleged
claims set forth in their petition filed herein; to maintain
this suit.

Defendants prayed dismissal of the suit.

(c) ANSWER was filed by Willis M. Stebbins,
treasurer of the State of Nebraska, as intervening de-
fendant (Trans., p. 74). Said treasurer pleaded at length
the facts set forth in the answer of defendants herein-
before referred to and hereby made a part hereof; averred
that said representations and statements were made to
him personally and to his predecessors in office by all of
the state banks of the State of Nebraska to induce the
state treasurer to deposit the public funds of the State of
Nebraska in said respective banks without any bonds be-
ing given therefor, upon the express demand of each and
all of said banks that they receive public deposits without
bonds because of the provisions of said Guarantee Fund
Law exempting them from the giving of bonds.
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He further averred that there are forty-five state banks
insolvent and in process of liquidation through receiver-
ships in the district courts of the various counties of the
state in which during their regular open operation said
treasurer and his predecessors in office as treasurer of
the State of Nebraska deposited moneys therein of the
State of Nebraska; that said deposits are unsecured and
unpaid; that in said receivership proceedings said de-
posits have been adjudicated as claims and ordered paid
from the Depositors Guarantee Fund of the State of
Nebraska; that in a like manner deposits have been made
in thirty-two state banks which are in a failing condi-
tion and in the hands of the Guarantee Fund Commis-
sion but not yet in receivership; that the assets of said
banks are insufficient to pay the depositors therein more
than 50 per cent; that the plaintiff and all of the banks of
the state have individually and collectively and continu-
uously through the years made representations and state-
ments to the state treasurer and his predecessors in office
as set forth in answer of defendants; that each and all of
the deposits of money were made by the treasurer and his
predecessors in office without requiring bond for the pay-
ment thereof in reliance on said statements and representa-
tions and acts of said banks and that they would not have
made the same except therefor; that at the time of the
making of said deposits and each of them by this inter-
vening defendant and his predecessors in office and to
induce the making thereof said state banks receiving
deposits agreed with the state treasurer that the deposits
and repayment thereof were "protected by the Depositors
Guarantee Fund of the State of Nebraska" and thereby
guaranteed by all of said state banks and that in the event
of default in payment by said receiving banks and said
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deposits or any of them being adjudicated claims against
and ordered paid from said Guarantee Fund that they
would pay the general and special assessments provided
by said Guarantee Fund Law to the extent necessary to
pay said deposits; that in case of deposits evidenced by
certificate of deposit said banks endorsed thereon as a
part thereof and as further evidence of said agreement
the words "protected by the Depositors Guarantee Fund
of the State of Nebraska."

He further averred that at the time said respective
deposits were made in said banks by this interven-
ing treasurer and his predecessors the banks named
in Exhibit "A" attached to plaintiff's petition and
all the other state banks of Nebraska knew of all
the acts and representations of said receiving banks
and other banks in procuring and receiving said de-
posits upon the representations aforesaid that each and
all of the state banks of the State of Nebraska were
liable for the Guarantee Fund assessments both general
and special and all of said banks agreed to abide by said
law and pay said assessments and all of said banks ac-
quiesced therein and approved the same and offered no
protest or objection to the making of said representa-
tions and to the deposit of said moneys; that this
intervening treasurer and his predecessors in office each
relied on the aforesaid referred to acts, representations
and agreements of said banks and relying thereon
made said deposits therein and would not have made the
same except therefor.

The treasurer pleaded estoppel and waiver thereby
and prayed the dismissal of said petition.
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(d) ANSWERS AND CROSS-PETITIONS of Other

Intervenors (Trans., pp. 60, 133, 139) : Were filed, aver-
ring that they were depositors with claims for deposits
on failed banks in receivership, and in amounts stated,

and pleading the facts incorporated in the foregoing an-

swers set forth at length herein, and pleading estoppel

and waiver as such depositor claimants and praying dis-

missal of plaintiff's petition.

(e) Abie State Bank joined issue

pleadings by answers to cross-petitions

effect general denials (Trans., p. 93;

Trans., p. 96).

on said various

and replies in

Trans., p. 94;

HOW ISSUES WERE DECIDED

The trial court on April 24, 1929, rendered its decree

(Trans., p. 98), finding generally on each and all the

issues "in favor of the plaintiff and against the defend-

ants, and in favor of the plaintiff and against the said in-

tervenors"; and further:

"The court further finds that the special assess-

ment levied against the plaintiff banks under the
provisions of Section 8028, Compiled Statutes 1922,
which levy was made on December 15, 1928, and
which the defendants were taking steps to collect,

and that each of the special assessments provided for

by said section of the statutes, is, under the facts

and conditions shown by the evidence in this case,
unjust, oppressive, unreasonable in, amount and con-

fiscatory of the earnings and property of the plain-

tiff bank and of the banks in behalf of whom this
suit is brought, as is more particularly shown by the

facts, conditions, findings and conclusions set forth
in the memorandum opinion filed herein.
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"The court further finds, as is more particularly
set forth in said memorandum opinion, that owing
to the condition of the Guarantee Fund and the fact
that there is a deficit in said fund of near $16,000,-
000.00, that the depositors in existing banks, and
the existing and operating banks themselves, now
receive no benefit from the payment of such assess-
ments, but that the payment of such assessments
must be used to pay, and will be insufficient to meet,
the said deficit which now exists in said Guarantee
Fund, and that the burden of paying such assess-
ments by the state banks, instead of strengthening
the state banking system and protecting depositors
of state banks, has just the contrary effect, and, to
the extent of the burden imposed by such assess-
ments, makes said banks less able to meet the de-
mands of their current depositors and less able to
keep their banks solvent; that the said special as-
sessment is not now being levied for any public pur-
pose, but is being levied for the sole and only purpose
of paying claims of depositors in failed banks,
which claims have been allowed, and will not and
cannot be used for the purpose of creating a fund
for the stabilizing of banking conditions in the
State of Nebraska.

"The court further finds that the levy and collec-
tion of such special assessments, including the as-
sessment specifically complained of in the plaintiff's
petition, is unreasonable, unjust, oppressive and con-
fiscatory and not, under present conditions, a proper
exercise of nor justified by the police power of the
state, and that the provisions of Section 8028, Com-
piled Statutes 1922, providing for such special assess-
ments, is, under the facts and conditions shown to
exist in this case, unreasonable, unjust, oppressive
and confiscatory and void and unconstitutional, and
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in violation of the 5th Amendment of the Constitu-
tion of the United States and of the 14th Amend-
ment of the Constitution of the United States, in
that it deprives the plaintiff, Able State Bank, and
the state banks on behalf of whom this suit is
brought, of their property without due process of
law, and denies them the equal protection of the law,
and further, that the provisions of said law are in
violation of Section 3, of Article I, of the Constitu-
tion of the State of Nebraska, in that said Section
and provision for special assessment deprives the
said plaintiff banks of their property without due
process of law.

"The court further finds that the plaintiff is en-
titled to an injunction as prayed.

"Wherefore, it is considered, ordered, adjudged and
decreed that the injunctive order heretofore issued
shall be made permanent and the said defendants,
and each of them, be and the same hereby are en-
joined from collecting or taking any further steps
to collect the said special assessment levied on De-
cember 15, 1928, under the provisions of said Sec-
tion 8028, Compiled Statutes 1922, and all other and
subsequent special assessments under the provisions
of said law. This order, however being without pre-
judice to the right of the defendants to apply for a
vacation of this injunction should at some future
time the conditions so change that such special as-
sessments can be paid by the state banks, and at the
same time said banks receive in addition compensa-
tory returns upon their investment."

The cross petition of the intervenors was dismissed

at their costs.

The court filed a twenty-page written opinion which

appears in the transcript, commencing at page 101.
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Separate motions for new trial were filed by defend-
ants and by Intervenor Willis M. Stebbins, as state treas-
urer, April 24, 1929 (Trans., pp. 121, 122, and 123), which
were overruled (Trans., p. 127). Motions for new trial
were filed by Intervenors Mary E. Gandy, James H. Covey,
Theodore H. Buelt, Huffman & Seymour, Inc., (a cor-
poration), Leonard N. Seymour and Frank A. Heben-
streit, on April 26, 1929, (Trans., pp. 124 and 125),
which were overruled (Trans., p. 129). Notices of appeal
were filed in, the district court of Lancaster county,
Nebraska, (Trans., pp. 126, 129, 130, 131).
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ASSIGNMENT OF ERRORS

Each of the appellants, Arthur J. Weaver, as governor, and

Clarence G. Bliss, as secretary of the Department of Trade and

Commerce, separately assign the following errors, and each of

them, of the trial court:

1. The court erred in its finding and decision that

the state banks of Nebraska are entitled to receive com-

pensatory returns upon their investment prior to the

payment of any special assessment under the provisions

of Section 8028, Compiled Statutes of Nebraska, 1922,

as amended.

2. The trial court erred in holding that the special

assessment levied ana eaeh of the special assessments

provided for by Section 8028, Compiled Statutes of Ne-

braska, 1922, are unjust, oppressive, unreasonable in

amount, and confiscatory of the earnings and property

of the state banks of Nebraska.

3. The trial court erred in holding that the levy and

collection of the special assessments provided for by Sec-

tion 8028, Compiled Statutes of Nebraska, 1922, is un-

reasonable, unjust, oppressive and confiscatory and not

a proper exercise of or justified by the police power of

the state.

4. The trial court erred in holding that the provisions

of Section 8028, Compiled Statutes of Nebraska, 1922, are,

under the facts, unreasonable, unjust, oppressive, and

confiscatory, and void and unconstitutional, and in vio-

lation of the fifth amendment and of the fourteenth

amendment to the Constitution of the United States, and

of Seetion 3, Article I, Constitution of Nebraska.
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5. The decision of the district court in favor of the
plaintiff and against the defendants is not sustained by
sufficient evidence.

6. The decision of the district court in favor of the
tplaintiff and against the defendants is contrary to law.

7. The court erred in its decision in enjoining the
defendants from collecting or taking any further steps
to collect the Guarantee Fund special assessment levied
December 15, 1928, under the provisions of Section 8028,
Compiled Statutes of Nebraska, 1922, as amended.

8. The court erred in its decision in enjoining the
defendants from collecting or taking any steps to collect
all other and subsequent assessments under Section
8028, Compiled Statutes of Nebraska, 1922, as amended.

9. The court erred in overruling the motion of de-
fendant Arthur J. Weaver, as governor, for a new trial.

10. The court erred in overruling the motion of de-
fendant Clarence G. Bliss, as secretary of the Depart-
ment of Trade and Commerce, for a new trial.

11. The court erred in the trial of said cause in ex-
cluding evidence offered by the defendants, and Interve-
nor Willis M. Stebbins as state treasurer, as more fully
and specifically hereinafter set forth.

12. The court erred in admitting, over the objections
of these defendants and Intervenor Willis M. Stebbins,
as state treasurer, testimony offered by the plaintiff, as
more fully and specifically hereinafter set forth.
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13. The court erred in overruling the motion of de-
fendants for judgment, made at the close of the intro-
duction of plaintiff's evidence in chief and plaintiff's
resting.

14. The decision of the district court takes the pri-
vate property of all depositors with claims against the
Guarantee Fund for an alleged public use without just
compensation in violation of the fifth amendment to the
Constitution of the United States and of Section 21,
Article I, Constitution of Nebraska, in that the depositors
with adjudicated claims against said Guarantee Fund
are wholly deprived without compensation of their right
to participate and share in the proceeds of the special
assessment heretofore levied and the future special as-
sessments enjoined by the trial court.

15. The decision of the district court deprives the
depositors with adjudicated claims against the Deposi-
tors' Guarantee Fund of their property without due pro-
cess of law in violation of Section 3, Article I, Constitu-
tion of Nebraska, and of the fifth and fourteenth amend-
ments to the Constitution of the United States in that
said depositors are deprived of their right to participate
and share in the proceeds of the special assessment
heretofore levied and the future special assessments en-
joined by the trial court, for no public purpose, but
in fact for the private use and benefit of the state banks
of Nebraska and their stockholders.

16. The decision of the district court denies to de-
positors with adjudicated claims against the Guarantee
Fund the equal protection of the laws in violation of the
fourteenth amendment to the Constitution of the United
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States in that said depositors are deprived of their rights
to participate and share in the proceeds of the special
assessment heretofore levied and future assessments en-
joined by said court, for the private benefit of the state
banks of Nebraska and their stockholders.

Intervenor and Appellant Willis M. Stebbins, as Treasurer of
the State of Nebraska, Assigns the Following Errors and
Each of Them:

1. The decision of the district court in favor of the
plaintiff and against this intervenor is not sustained by
sufficient evidence.

2. The decision of the district court in favor of the
plaintiff and against this intervenor is contrary to law.

3. The court erred in overruling the motion of this
intervenor for a new trial.

4. The court erred in overruling the motion of this
intervenor for judgment made at the close of plaintiff's
evidence in chief.

5. The decision of the district court deprives this
intervenor Willis M. Stebbins, as treasurer of the state
of Nebraska, of his rights to participate and share in
the proceeds of the special assessment heretofore levied
and future assessments enjoined by said court on his
adjudicated claims against the Guarantee Fund, thereby
taking the property of this intervenor for an alleged
public use without just compensation in violation of the
fifth amendment to the Constitution of the United States
and of Section 21, Article I, Constitution of Nebraska,
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and thereby depriving him of his property without due
process of law in violation of Section 3, Article I, Consti-
tution of Nebraska, and of the fifth and fourteenth
amendments to the Constitution of the United States,
and thereby denying him the equal protection of the
law in violation of the Fourteenth amendment to the
Constitution of the United States in that he is deprived
of his said property rights for no public purpose but
for the private benefit of the state banks of Nebraska
and their stockholders.

6. This intervenor and appellant assigns each of the

errors above assigned by the defendant appellants, the

same as if they were repeated here; said appellant de-

fendants being trustees for this intervenor and other

depositors.
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PROPOSITIONS OF LAW

I.

No law will be held unconstitutional by the judiciary if
under any construction of the law or any possible state of
facts its operation will not violate the provisions of the consti-
tution.

6 R. C. L. Sec. 12, page 12.
State v. Nolan, 71 Neb. 136.
Brady V. Wattern, 100 N. W. (Ia.) 358.

In re Southern Wisconsin Power Co., 122 N. W.
(Wis.) 801.

McGuire V. C. B. & Q. R. R. Co., 108 N. W. (Ia.)
902.

Shallenberger V. First State Bank of Hasten,
319 U. S. 114.

Noble State Bank v. Haskell, 219 U. S. 104.
First State Bank of Claremont v. Smith, 207 N.
W. (S. D.) 467.

State V. Adams Express Co., 85 Neb. 25.
Davis V. State, 51 Neb. 301.
State of Nebraska v. Heldenbrans, 62 Neb. 136.
Freadrich V. State, 89 Neb. 343.
Dartmouth College v. Woodward, 4 Sheaton 518,
4 U. S. 629.

Von Hoffman v. Quincy, 4 Wall. 535, 18 U. S.
(L. Ed.) 403.

Nashville v. Cooper, 6 Wall. 247, 18 U. S. (L.
Ed.) 851.

Union Pacific R. R. Co. V. U. S., 99 U. S. 700,
25 U. S. (L. Ed.) 496.

Fairbanks V. U. S., 181 U. S. 283, 21 S. Ct.
Rep. 648, 45 L. Ed. 862.
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The Depositors' Guarantee Fund Law was not enacted pri-

marily for the welfare of the banks but specifically for the

protection of depositors in state banks.

See. 7983 C. S. Neb. 1922, See. 1, Ch. 10, Laws
1909.

Sec. 8024 C. S. Neb. 1922, Sec. 44, Ch. 10, Laws
1909.

Citizens Bank of Stratton V. Strayer, 114 Neb.

567.
Shallenberger v. First State Bank of Holsten,

31 S. Ct. Rep. 189, 55 U. S. (L. Ed.) 217, 219
U. S. 114.

Chapman, Commission v. Guaranty State Bank,
257 S. W. Rep. (Tex.) 690.

Farmers State Bank of Mineola V. Mincher, 267
S. W. Rep. (Tex.) 996.

First National Bank V. Hirmig, 204 N. W. (S.
D.) 903.

Farmers State Bank v. Smith, 209 N. W. (S.
D.) 359.

Banking is a quasi-public business which the state in the

exercise of its police power may take under its control to

the extent of prohibiting the business of banking entirely

except upon such conditions as it may prescribe.

Noble State Bank v. Haskell, 219 U. S. 104.

First State Bank of Claremont v. Smith, 207 N.

W. (S. D.) 467.

Shallenberger v. First State Bank of Hoist en,
219 U. S. 114.
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I N'

The statutory assessments for the benefit of the Guarantee

Fund are not an involuntary taking of the property of the

banks but constitute a charge and contribution, definite and

certain and known in advance, the payment of which is a

condition precedent for commencing and continuing to do

business as a state bank and which at any time can be avoided

by going out of the banking business; in order to engage in

the banking business the banking corporation had to get a

charter from the state and to get the charter and keep it

the bank had to comply with the conditions made a part of

the charter by the state for the safety and protection of the

public.

Noble State Bank v. Haskell, 219 Ti. S. 104.

Shallenberger v. First State Bank of Hoist en,
219 U. S. 114.

Wertz v. Nestos, 200 N. W. (N. D.). 528.

First State Bank of Claremont v. Smith, 207 N.
W. (S. D.) 467.

Farmers State Bank v. Smith, 209 N. W. (S. D.)
358.

V.

Where a Guarantee Fund Law is enacted, adjudicated to

be constitutional and a valid exercise of the police power,

remains in operation for twenty years while the banks and

the public receive benefits from it and depositors acquire

matured claims under it against the Fund, if the authority

exists at all to divest these depositors of their rights and

to relieve the banks from an assessment made and from future

assessments on alleged grounds of public need or welfare,
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it lies wholly with the legislature in the further exercise of
the police power for the matured claims of these depositors

acquired while the law was admittedly constitutional and

properly operative and while the banks and the public were

receiving the benefits of the law, can, because of the rights

guaranteed under the Constitution, be taken away, if at all,
only through the exercise of the police power which the courts
can not exercise, the question being one exclusively for the

legislature.

Claremont V. Smith, et at., 207 N. W. (S. D.)

467.

Thompson V. Hoene, 251 Pac. (Kan.) 178.

Noble State Bank v. Haskell, 219 U. S. 104.

6 R. C. L. Sec. 105, page 106.

6 R. C. L. Sec. 230, page 242.

Cooley, Const. Lim. 200, 587, 706 and notes.

State v. Harrington, 34 L. R. A. (Vt.) 104.

Wurtz V. Hoagland, 114 U. S. 615.

VI.

Where a law is enacted by the exercise of the police power

and has for its object the advancement of the public good,

public safety or public welfare, there may be an incidental

destruction of the value of private property or even destruc-

tion of the property itself without violation of the fifth or

fourteenth amendments to the Constitution of the United

States or of Sections 2, 21 or 25 of Article I, Constitution of

Nebraska, for it is not taken for public use without compensa-

tion, or without due process of law, since it is not taken by

the public at all, and the court will consider and determine

only whether or not the law as enacted has any real or sub-
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stantial relation to the public good with every possible pre-
sumption indulged in the law's favor.

Halter v. State, 74 Neb. 757.
Mugler V. Kansas, 123 U. S. 623.
Lochner V. New York, 198 U. S. 45, 25 Sup. Ct.
Rep. 539.

C. B. & Q. Ry. Co. v. State, 47 Neb. 549.
Anderson v. State, 69 Neb. 686.
State v. Drayton,, 82 Neb. 254.
State v. Withnell, 91 Neb. 101.
6 R. C. L., Sec. 230, page 243.

VII.
Where a Guarantee Fund Law was constitutional and a

valid exercise of police power when enacted as the statute in
controversy is admitted to have been, no change of economic
or business conditions will render it or assessments made un-
der it unconstitutional.

Thompson v. Bone, 251 Pac. (Kan.) 178.
First State Bank of Claremont v. Smith, 207 N.
W. (S. D.) 467.

VIII.
The banks which are making fair or "extravagant profits"

as found by the trial court are not entitled to be relieved of
their responsibilities to depositors with accrued claims by
showing that hardship may be imposed by the operation of
the law upon other banks of the state banking system.

Aetna Ins. CO. v. Hyde, 72 U. S. (L. Ed.) 357,
47 S. Ct. 113.

City of Grand Island v. Postal Tel. Co., 92 Neb.
253.

Ohio River Ry. Co. v. Dittey, 203 Fed. 237.
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IX.

The distinction between rate and taxation cases and the

case at bar involving the question of whether a special as-

sessment levied under the Guarantee Fund Law is confisca-

tory is that the Guarantee Fund Law is not a revenue nor

rate regulation measure but an act passed under the state's

police power to stabilize banking conditions generally and in

particular to protect deposits in state banks, creating thereby

intangible public benefits which cannot be judicially meas-

ured, and the payment of the guarantee fund assessment being

a condition precedent to the operating of a state bank regard-

less of the earnings of the bank.

Claremont V. Smith, et at., 207 N. W. (S. D.) )

367.

.Voble Shile Bank v. Haskell, 219 U. S. 104.

X.

Even if the rule in the rate and taxation cases were appli-

cable to the case at bar as contended by plaintiff, then plain-

tiff would have the burden of producing detailed proof not

attempted in this case to show the volume of business avail-

able to the several banks that have failed to make compensa-

tory earnings, the facilities of such banks for handling the

business offered, the efficiency and economy of the operation

of such banks, that the condition complained of is not unusual

or merely temporary, and to exclude all causes other than

the effect of assessments paid, mere proof of loss or difficulty

of operation for a period of a few years not being sufficient.

City of Grand Island v. Postal Telegraph Co.,

92 Neb. 253.

City of Fremont v. Postal Telegraph Co., 103

Neb. 426.
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Ohio River and W. Ry. Co. v. Dittey, 203 Fed.
537.

Western Union Telegraph Co. v. Borough of New
Hope, 187 U. S. 419.

Aetna Insurance Co. v. Hyde, 47 U. S. S. Ct.
113, 72 U. S. (L. Ed.) 356.

XI.

The plaintiff bank and those banks for which it purports
to bring this action by voluntarily and without protest operat-
ing under and accepting the benefits and privileges of the
Bank Deposit Guarantee Fund Law have waived their right
if any, and are estopped to bring this suit; and especially
by their acts, representations and conduct during the last
several years of inducing deposits on the strength of alleged
Guarantee Fund protection have said banks waived their right
and are now estopped to maintain this suit against depositors
with matured claims against said Fund.

12 C. J., Sec. 190, 194, pages 769-71 (Constitu-
tutional Law.)

10 R. C. L., Sec. 140, page 836 (Estoppel).

21 C. J., page 1216, Sec. 220 (Estoppel).

Winthrop v. Fellows, 230 Fed. 702.

Grand Rapids & Indiana Ry. Co. v. Osborn, 193
U. S. 17, 48 L. Ed. 598, 604.

Daniels v. Tierney, 102 U. S. 415, 26 L. Ed. 187,
189.

Mellen Lumber Co. v. Industrial Commission of
Wis. (Wis.) L. R. A. 1916-A, pages 374, 377.

Chas Simmons CO. v. Maryland Telephone &
Telegraph Co., (Md.) 63 L. R. A. 729, 736.
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American Life Ins. Co. v. Balmer, 214 N. W.
(Mich.) 208.

Meyer v. City of Alma, 221 N. W. (Neb.) 438.

Booth Fisheries Co. V. Industrial Commission,
46 S. Ct. 491.

In re Tarnowski, 210 N. W. (Wis.) 836.

People v. Fidelity cf Casualty Co., 192 N. W.
(Mich.) 658.

Bank of Claremont v. Smith, 207 N. W. (S. D.)
467.

XII.

The decree of the United States Supreme Court in the case
of Shallenberger v. First State Bank of Holsten, 219 U. S.
114, 31 S. Ct. 189, 55 U. S. (L. Ed.) 117, is a bar to the

maintenance of this suit by the plaintiff, either on its own
behalf or on behalf of other banks; and is res adjudicata.

34 C. J. (Res Adjudicata) page 742, Sec. 1154;

page 799, Sec. 1220; page 988, Sec. 1407; page
1028, Sec. 1459.

Battle Creek Valley Bank v. Collins, 90 N. W.
921 (Neb. unof.)

Parrotte v. Dryden. 73 Neb. 291.

XIII.

The depositors with matured claims against the Guarantee
Fund are by the decision of the trial court divested of their
rights to participate and share in the proceeds of the special
assessment heretofore levied and future assessments enjoined
by said court and thereby of their property without due pro-

I
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cess of law, and denied the equal protection of the law, their
property taken for an alleged public use without just com-
pensation and in fact for no public purpose but for the private
use and benefit of state banks of Nebraska and their stock-
holders, all in violation of Sections Three, Twenty-one, and
Twenty-five, Article One, Constitution of Nebraska, and the
Fifth and Fourteenth Amendments to the Constitution of the
United States.

Constitution of Nebraska, Secs. 3, 21, and 25,
Art. I.

Constitution of United States, 5th and 14th
amendments.

Compiled Statutes of Nebraska, 1922, Title
Banks, Sec. 7982, et seq.

Authorities cited under Proposition I and Guar-
antee Fund Bank cases under other preceding
propositions.
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THE EVIDENCE

The evidence in this case is included in three large

volumes. In view of its extent we have increased this

brief to unusual lengths to include therein many of the

principal exhibits introduced upon the trial and exten-

sive references to and quotations from the bill of ex-

ceptions. Advertisements, circulars and printed matter

issued and circulated by the banks to induce deposits

and other representations and acts are set forth herein
in larger volume than would at first thought seem justi-

fied. But on reflection it is apparent that for the court
to have an accurate perspective of the relations that

exist between the claimant depositors and these existing

state banks, it is indispensable that the court read the rep-

resentations and statements that were made by these

banks to the depositors. The arguments that the banks

used to get the deposits of these depositors are more

forceful in support of the equities of the depositors than

any argument that the writers of this brief can advance.

I. CONDITION OF THE BANKS, PAST AND PRESENT

We challenge the court's attention to the fact that the

evidence offered by plaintiff is confined almost entirely

to general matters and is especially deficient in that no

state bank, aside from the small Abie bank, appeared indi-

vidually in the case or offered any detailed facts and

figures as to its income and operating expenses and their

distribution.

There was no evidence that the Guarantee Fund ever
caused or contributed to the failure of any bank; nor
any evidence, specific as to any bank, or generally as to
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banks, as to the comparative effect of assessments paid
and benefits received from the Guarantee Fund. That
there are benefits is unquestioned. No detailed statement
of the condition or the operating expense of any bank
was offered in evidence. No evidence was offered by any
bank as to the actual operation of the Guarantee Fund
Law as to that bank, or the effect of the Guarantee Fund
Law generally upon its operations and. income, except
that as to the Abie bank there were offered some details
of expense and receipts, wholly insufficient for the pur-
pose of this action.

The plaintiff elected to ignore the benefits of the Guar-
antee Fund Law and treat the assessments as a charge
wholly without compensatory benefits.

The banks as a whole through the entire operative
period of the Guarantee Fund Law have each year made
large gross earnings. However, the net earnings during
the last nine years have been materially affected by losses
developing because of loans made during the period of
high prices and the depreciation of securities following.
These loans were in a greater or less degree in all banks.
The losses as arising through the years following have
been absorbed by earnings, generally in this brief desig-
nated as "charge-offs". The banks have been applying
their earnings to the extent necessary to liquidate these
developing losses, which to that extent reduced their net
earnings and dividends. The stabilizing influence of the
Guarantee Fund made possible this gradual absorption.
This absorption was retarded to some extent in 1925 and
1926 by a partial state crop failure in 1925 and a similar
condition over a large part of southern Nebraska in 1926
(B. of Ex., p. 921, V. 3).
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During this period, 265 banks with excessive losses
thus occasioned and supplemented by other losses and
by the influence of the crop failures of 1925 and 1926,
failed. But during the nine years the existing banks be-
cause of the influence and benefit of the Guarantee Fund
Law each year improved their condition. The record evi-
dence supporting the foregoing general statement will be
quoted in detail.

Before referring specifically to the large earnings and
condition of the banks, we wish to call attention briefly
to the evidence as to the nature and cause of these losses.
They are generally denominated as "charge-offs" because
the banks charge them off against earnings. They will
be frequently hereinafter referred to by that designation.

A. Causes of Losses and "Charge-offs"

Mr. George W. Woods, then a banker of Lincoln, but
now state banking commissioner, a disinterested witness,
testifying on the trial rather graphically outlined the
conditions producing these losses and the influence of
the Guarantee Fund in permitting their absorption. In
view of this and other testimony of Mr. Woods to be here-
in quoted reference should be made to his qualifications.

Mr. Woods had lived in Lincoln thirty years; had been
an officer of both state and national banks; was secretary
of the Lincoln Clearing House Association and had been
for twelve years (Qs. 1459-61, p. 338) ; at the time of the
trial was the cashier of the Lincoln State National Bank
and Trust Company; prior to that he had been cashier of
the Lincoln State Bank, which bank had on deposit
money of the various country banks, and was their city
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correspondent, and he was familiar with banking
conditions generally in Nebraska (Q. 1239, P. 284,
V. 2). From 1901 to 1917 he was a repre-
sentative of R. G. Dun & Co. Being city correspondent
for the country banks meant that the country banks car-
ried a portion of their reserve with his bank in the form
of deposits and from time to time the banks would bor-
row money from it. Such connection had brought him
in very close and confidential connection with these cor-
respondent banks and he would call on them and go
through their note cases and familiarize himself with
their profits and losses, charge-offs, expenses, etc., (Qs.
1228, 1229, 1230, p. 282, V. 2).

He had been on the legislative committee of the Ne-
braska Bankers' Association for ten years, and had served
on the council of the Association which was equivalent to
the board of directors and which determined the general
policies of the State Association (Qs. 1231 to 1235, p.
283, V. 2). As a member of the legislative committee for
the ten years preceding, he with the other members had
drawn the bills enacted into laws which provided for the
present Guarantee Fund Commission, the reduction of
the maximum assessments on state banks from 1.1 per
cent per annum to .6 per cent per annum, the licensing of
state bankers and discretionary powers in the banking de-
partment in granting charters (Q. 1237, p. 283, V. 2).

As to his service on the Agricultural Loan Association
he further testified that as a member of the Association
he dealt with failed banks in practically the same manner
as the Guarantee Fund dealt with them, issuing receiver's
certificates which were endorsed and guaranteed by the
Association and that in fact the only difference between
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what the Association did and what has been done since
by the Guarantee Fund Commission was that under the
latter the proceedings were legalized by law, while the
former was more or less voluntary (Q. 1238, p. 284).

Mr. Woods, referring to the banking conditions in
Nebraska from 1910 down to July 1, 1928, testified
(Qs. 1240, et seq., p. 285, V. 2) :

That from his knowledge and experience he was able
to state the general banking conditions from 1910 down
to July 1, 1928; that he knew the cause of bank failures
generally during that period, the amount, the general ex-
tent, and the cause of charge-offs by banks during that
period; that he knew the financial condition of the banks
of the state during the period and the reasons for the
conditions that existed; that during the period from
1910 to 1920, prices increased and all banks made money;
that loans were made on equities and on basis of char-
acter and the giving of banking credit generally was ex-
cessive; that in 1920 livestock and grain prices dropped
which very quickly had an effect on land prices; that
as to losses on real estate mortgages the same did not
become evident, or rather acute, until later; that in the
year 1919 many mortgages were written to secure loans
for five or more years and that as to them the fore-
closures began from 1924 to 1927 as the mortgages became
due and delinquent; that the foreclosures were much
larger in number in those years than in the previous
years; that he had checked a few counties and the
records bore him out; that the post-war deflation caused
some bank failures which would not have otherwise oc-
curred and increased the losses of other banks which
would have failed anyway on account of recklessness in
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making loans; that between 1920 and July 1, 1928, land

made very little if any recovery in value, and that the

effect of the foreclosures on the banks was to steadily

increase the item of "other real estate" in their state-

ments; that there were other contributing causes, such

as individual incompetency and occasional betrayals of

trust; that the excess number of banks was also a contri-

buting factor; that in his opinion the banking troubles

were largely due to the general situation indicated, plus

over-banking, plus inefficient management, and plus un-

warranted and aggressive loaning (Q. 1407, p. 324).

Van Peterson, secretary of the Guarantee Fund Com-
mission, testified:

That in his judgment perhaps 75 per cent of the banks
taken over by the Department incurred their losses dur-
ing the years preceding 1923 and that said losses devel-
oped during the ensuing seven or eight years (pp. 44-5,
V. 1, B. of Ex.).

On cross-examination, Mr. Schantz stated that from
1920 to 1928 was an abnormal period so far as banks and
bank losses were concerned. He refused to state how
much he would add to the percentage of losses on account
of deflation (Qs. 4048 to 4051, p. 884, V. 3).

The foregoing evidence of the origin in the period of

high prices of the loans that through the past seven or
eight years have gradually developed into losses was not
disputed and is not controverted in the record.

The depositors' claims matured in 1927 and 1928.
There is no evidence that they date back many years and
no fair inference that they do.
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B. Condition of the Principal Banks Sponsoring Suit

It appears from the evidence that the principal bank-
ers sponsoring this suit are officers of a few state banks
which have highly prospered partly because and by virtue
of the Guarantee Fund Law and who have been its
foremost advocates. It is not denied but that their banks
are amply able to pay the Guarantee Fund assessments
from large earnings. These men are A. L. Schantz, presi-
dent and majority owner of the State Bank of Omaha,
Nebraska's largest state bank; Dan V. Stephens, presi-
dent and majority owner of the Fremont State Bank;
and William Seelenfreund, president of the Continental
State Bank of Lincoln. With the exception of an Able
hank officer, they were the only bankers appearing in
the trial of the case. Dan V. Stephens, president of the
Fremont State Bank, called a meeting of a few bankers,
including Mr. Schantz of the State Bank of Omaha, at
Fremont, where a committee was appointed to have
charge of this suit (Qs. 1662-72, p. 380, V. 2, B. of Ex).
The use made by these banks of the Guarantee Fund Law
as an effective ladder upon which to climb is elsewhere
referred to in this brief but it is desirable at this point
to quote some figures as to their enormous growth and
enormous profits under the Guarantee Fund Law.

STATE BANK OF OMAHA: This bank was organ-
ized in 1912. Its original capital was $300,000.00 and
surplus $37,500.00. At the time of the trial, 17 years after
organization, the surplus was $200,000.00, of which $112,-
500.00 was from earnings and $50,000.00 from sale of a
lease. During the same period the bank paid $294,000.00
in dividends. For seven years before the trial it had been
paying 10 per cent dividends on the capital besides the
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amount that had been passed to surplus (Qs. 1138 to

1143, P. 215, V. 1, B. of Ex.). Its deposits have grown

to approximately seven million dollars. In 1915 it ab-

sorbed another bank with two million two hundred thou-

sand dollars of deposits (Q. 2097, p. 491, V. 2, B. of Ex.).

CONTINENTAL STATE BANK OF LINCOLN: Re-

ports of the department show that the Continental State

Bank in Lincoln had deposits on November 13, 1920, of
$1,313,908.00, and on June 30, 1928, $4,056,056.00; Ex-

hibit 37, page 609, shows that this bank organized in the

year 1909 concurrently with the enactment of the Guar-
antee Fund Law with a capital of $100,000.00 has made

net profits after charging off all bad debts of $337,675.00.

It now has a surplus of $100,000.00. It does not appear
how much of this surplus has been created out of earn-

ings but it does appear by the aforesaid Exhibit 37 that
on a capital and surplus of $200,000.00 the bank has had
net earnings after all charge-offs for the 18 months end-
ing June 30, 1928, of $69,642.20, or at the rate of $46,-
430.00 a year, which is 23.20 per cent net on both its
capital and surplus (Mr. Bliss, p. 546, V. 2, B. of Ex.).

FREMONT STATE BANK OF FREMONT: Dan V.
Stephens, majority owner of this bank, helped to initiate

this suit and is perhaps its chief sponsor. He became
actively connected with the Fremont State Bank in 1920

and from then on down practically to the commencement

of this suit he was an active exponent of the Guarantee

Fund Law and his bank probably one of the chief bene-

ficiaries of the law. He gave wide circulation to his

views; during the two years preceding the suit, his bank

used from 1,200 to 1,500 inches of advertising space a
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year in THE FREMONT EVENING TRIBUNE, in praise of the
Guarantee Fund Law (Mr. Sorensen, vice-president, Q.
1838, p. 414, V. 2, B. of Ex.).

In November, 1920, when Mr. Stephens began promo-
tion of the Guarantee Fund Law, his bank had capital,
surplus and undivided profits of $68,277 and deposits of
$390,037 (Ex. A, pp. 411-2, V. 2, B. of Ex.). The aggre-
gate capital and surplus September 20, 1928, was $136,-
704.00. Of this the stockholders had paid in $87,500,
possibly $5,000 more, leaving $44,204 accumulated from
earnings and more than $30,000 of which had been accu-
mulated since 1920. Furthermore, the bank had continu-
ously paid dividends of 8 per cent per annum (p. 394,
V. 2, B. of Ex.). The bank in September, 1928 had de-
posits of $1,744,684, four and one-half times its deposits
eight years prior. Mr. Stephens testified (p. 512, V. 2,
B. of Ex.) that his bank had prospered during the last
eight years and it had become the largest bank in the
City of Fremont, measured by deposits.

It is fairly inferrable from the record that but for
the initiative of these few large state banks, the present
suit would not have been started.

C. The Abie Rate Bank

The Able State Bank is really not the plaintiff in this
suit; it is not a representative bank and it is ridiculous
to treat it as illustrative of banking conditions generally
in Nebraska. However, before taking up the evidence
with respect to the banks generally, it may be well
though somewhat out of order to here set out all the
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testimony that was introduced with respect to the Able
bank.

Mr. Svoboda, cashier of the Abie State Bank for seven-
teen years and its chief acting officer, testified (Q. 650
et seq., p. 127, V. 1, B. of Ex.) :

That the Abie State Bank did not know of the filing of
the suit in its name until the president was so informed
by some person who had heard the fact stated over the
radio; that he was willing to have it continued inasmuch
"as it was already filed"; that he had received a circular
stating that 100 or more banks had joined in the filing
of the suit and if his bank wanted to join all right and
if not all right; that it joined in; that he had never read
the petition filed in the case and did not know its cozy%
tents.

That Abie is a town of 200 people, located in Butler
county; that the bank has capital of $15,000 and surplus
of $2,500; that it was organized in 1904 with $10,000
capital and started paying dividends after the first year;
that the capital was increased from $10,000 to $15,000 in
1917 from the earnings; that $2,000 was added to the
surplus from earnings—$1,000 in 1920, $500 in 1921,
$500 in 1926; that the bank declared dividends of 10
per cent and sometimes 15 per cent per annum after he
went in as an officer in 1912; that he owned 1121/2 of
the 150 shares of stock of the bank; that annual dividends
continued to be paid up to 1921 and then ceased until
1926 when a 6 per cent dividend was paid; that the offi-
cers did some land and insurance business and paid the
proceeds therefrom, which were small, into the hank.
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No evidence was offered on the trial as to the loans
and discounts of the Abie State Bank, or the rate of
interest it received on loans. No statement of its assets
and liabilities, nor any other evidence was introduced
to show what percentage of its assets were produc-
tive or "frozen" and non-productive'. No evidence was
offered that its condition had been normal during the
last several years. It affirmatively appeared, however,
that it had a number of notes, criticised by the banking

department, made by relatives amounting to more than
$4,000.00 and that it had an equity in a real estate mort-
gage taken from a brother-in-law, or brother, of the man-

aging officer, Mr. Svoboda (Qs. 801-5, p. 114, V. 1,
B. of Ex.).

Mr. Svoboda testified further (p. 127, V. 1, B. of Ex.) :

That for the six months ending June 30, 1928 the bank
had gross earnings of $6,860.13, of which $332.10 was
real estate and insurance commissions; that it disbursed
to salaries, $1,590.00; interest on borrowed money,
$115.50; interest on deposits, $3,972.50; taxes, $157.08;
Guarantee Fund $596.24, and other expense, $425.80;
that for the six months ending December 31, 1928 the
bank had gross earnings of $5,343.55, of which there was
derived from interest on loans, $5,088.36; commission on
farm lands, $106.71; commission on insurance, $148.58;
that of this amount there was paid in salaries, $1,590.00;
interest on deposits, $1,834.88; Guarantee Fund, $91.88;
other expense, $1,439.75; and that the net profit for the
year was $333.05, after charging off bad debts of $690.70.

It will be noted that its gross income for the year was
$12,203.68, of which $5,707.38, or almost one-half, was
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paid as interest on deposits. The bank paid more than

25 per cent of gross receipts as salaries.

Mr. Svoboda further testified that the surrounding

towns were strong competitors for deposits, the town of

Abie being within four miles of Bruno, where there are

two banks, six miles of Linwood, where there is one bank,

and within nine miles of another town, where there is

another bank.

The deposits at the end of 1928 were $182,000.00. The

bank was paying interest on so large a percentage of its

deposits that it amounted in the aggregate to an average

of more than three per cent on all the deposits, a condi-

tion manifestly due to competition.. Had the bank paid

the full Guarantee Fund assessment, it would have been

about nine cents on the dollar of its gross income, which

is the same relative proportion paid by the other banks

of the state.

Mr. Svoboda further testified that his bank had had

county deposits continuously from 1912 down to July,

1928, without giving any bonds therefor; after the com-

mencement of the suit, they had given a bond; that he

stated to his depositors that they were protected by the

Guarantee Fund (Qs. 842-3, p. 150, V. 1, B. of Ex.).

The Abie State Bank was one of the banks joining in

the state-wide Omaha Bee advertising hereinafter referred

to.
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D. Operating Expenses, Income and Net Earnings of Ne-
braska State Banks for the Eighteen Months January 1,
1927 to June 30, 1928, and Twelve Months July 1, 1925
to June 30, 1926.

The Department of Trade and Commerce produced
comprehensive tabular statements covering all the banks
of the state for the above periods, a total of two and
one-half years and including the last available data on
the banks up to June 30, 1928.

E. For Eighteen Months Ending June 30, 1928

Inasmuch as the tabular statement for the 18 months
ending June 30, 1928, gave the figures of the department
for the last available period, we will refer to them first.
These figures appear as Exhibit 37, at page 610, volume
2, Bill of Exceptions. We earnestly urge the attention
of each member of the court to the showing of the indi-
vidual banks as there disclosed, it not being practical to
set out in this brief more than a general abstract thereof.

The figures have been classified as to those banks organ-
ized prior to 1909, the date of the passage of the Guaran-
tee Fund Law, and those organized since. It appears that
of the banks now operating in Nebraska 435 were organ-
ized prior to 1909 and 291 since. As to those banks organ-
ized since 1909 their gross net profits were earned during
the protective period of the Guarantee Fund Law. We
therefore invite special attention to these banks.

Exhibit 37 has been recapitulated by the department
in Exhibit 38 at page 610, volume 2, Bill of Exceptions,
and is reproduced herein. This recapitulation shows the
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condition of all the banks as a whole. Eight persons in
the Department of Trade and Commerce worked two
weeks in getting out this Exhibit 37. It was the desire
of the counsel for the state to make a complete showing
of all the available facts.

Exhibit 38 follows:
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RECAPITULATION

(Exhibit 38, Page 610, Vol. 2, B. of Ex.)
(Note--Being a totaling of the data as to all of the 726
Banks of Nebraska listed and itemized by individual banks
in 16 sheets, Ex. 37 2 P. 60, V. 2, and each bank there
set forth in detail.)

Capital --
435 banks organized prior to 1909410,856,000.00
291 " • 1909 and after-  8,019,500.00 

$18,875,500.00
Surplus -- 

Total 726 banks 

435 banks organized prior to 19094 4,058,280.22
291 " * 1909 and after-  2,024,777.40

Total 726 banks 6,083,057.62
Total Capital and Surplus 726 banks $24,958,557.62 

Total State deposits in 726 banks $ 984,399.59

Total County deposits in 726 banks  10,230,619.10

Total City deposits in 726 banks  2,739,695.96

Total Dividends for all banks 12
months ending 12/31/27 $ 867,231.76

Total Dividends for all banks 6 months

T ending 6/30/28 540,036.91 
otal for 18 months ----------------------------------- $ 1,407,268.67

Total Net Profits after charge-offs since
organization to 6/30/28:

435 banks organized prior to 1909-$18,063,801.62
291 " " 1909 and after-  6,227,088.43 

Total for 726 banks $24,290,890.05

Total Net Earnings before charge-offs, 18
months ending 6/30/28:

435 banks organized prior to 1909-$ 2,450,067.56
291 " " 1909 and after-  1,719,420.04 

Total for 726 banks $

Charge-offs 18 months ending
6/30/28:

435 banks organized prior to 1909-$ 1,324,509.22
291 " " 1909 and after-  909,459.18

Total for 726 banks $ 2,233,968.40

Net Earnings after charge-offs, 18
months ending 6/30/28:

349 banks organized prior to 1909-$ 1,474,408.22
221 ig it 1909 and after-  1,019,910.72 

Total for 570 banks $ 2,494,318.94

Deficits in earnings after charge-offs
18 months ending 6/30/28:

86 banks organized prior to 1909-4 348,849.88
70 .. " 1909 and after--  209,949.66
(Total charge-offs in above 156 banks
were $851,433.22, creating this deficit)

Total 156 banks

Gross

Net

4,169,487.52

$ 558,799.54
Total Net Earnings after charge-offs, 726 banks $ 1,935,519.40

EXHIBIT 38

Pages 47 and 48
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Percentage

Net Undivided Profits and Surplus:
435 banks organized prior to 19094 5,344,850.24

291 banks organized 1909 and after  3,003,563.62 
Total 726 banks $,8,348,413.90 

Percentage Net Earnings before charge-offs,18
months ending 6/30/28 to Capital:

435 banks organized prior to 1909  23.49%
(Note - Annual average is 15.66%)

291 banks organized 1909 and after  21.44%
(Note - Annual average is 14.29%)

Percentage Net Earnings after charge-offs, 18
months ending 6/30/28 to Capital:

(349 banks less 86 deficits) prior to 1909  10.36%
(Note - Annual average is 6.91%)

(221 banks less 70 deficits) 1909 and after  10.99%
(Note - Annual average is 7.33%)

Gross Earnings for year 1927 in 435 banks organized
prior to 1909 $ 9,310,984.34

Gross Earnings for 6 months period ending June 30,
1928, in 435 banks organized prior to1909 4,997,139.78

Gross Earnings for year 1927 in 291 banks organized
since and including 1909  6,359,891.23

Gross Earnings for 6 months period ending June 30,1928
in 291 banks organized since and
including 1909 3,303,646.64 

Total Gross Earnings 726 banks, 18 months ending
June 30, 1928 $23,977,661.98
(Note - Annual average is $15,985,107.99:
or 85% of capital and 64% of capital and
surplus.)

Total assessments paid into Depositors' Guaranty
Fund by 726 banks for 18 months ending
June 30, 1928 $ 2,412,324.78
(Note - Annual average is $1,618,216.52)

of assessments paid into Depositors'
Guaranty Fund to gross earnings of 726
banks totalling $23,749,077.47 for 18
months ending June 30, 1928 

(Copy of Exhibit 38; except in several instances
where figures are shown for 18 months we have
added also for convenience of Court as a "Note"
a calculation of the annual average of the 18
months' figure.)

10.06%

1

1
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EARNINGS. Attention is especially called to the

fact that after all charge-offs and after the deduction of

all deficits of those banks that showed a deficit, the net

earnings on capital for the 18 months' period of the 726

banks were 10.36 per cent as to those banks organized

prior to 1909 and 10.99 per cent as to those banks organ-

ized since 1909, or an average of 10.67 per cent for all

the banks on their capital for the eighteen months period,

equal to 7.12 per cent per annum on their capital. If

we figure the net earnings of the 726 banks on both

capital and surplus we find that the capital and surplus

of all the banks after paying all Guarantee Fund assess•

ments and making all clialie-offs was $1,935,519.00

amounting to 7.75 per cent on the entire capital and sur-

plus for the eighteen months or 5.17 per cent per annum.

CHARGE-OFFS. It is especially to be noted that the

banks charged off in bad debts during the eighteen months'

period $2,233,968, an amount practically equivalent to

10 per cent of their capital and surplus and all charged

off out of earnings.

NET EARNINGS BEFORE CHARGE-OFFS. After

paying Guarantee Fund assessments and before making

these charge-offs, the 435 banks organized prior to 1909

had net earnings on their capital of 23.49 per cent, or an

annual average of 15.66 per cent. Those organized after

1909, 21.44 per cent or an annual average of 14.29 per

cent. On both capital and surplus, the earnings were one-

fourth less.

7 /
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GUARANTEE FUND. As disclosed, the payments to
the Guarantee Fund were 10.06 cents out of each dollar
of gross earnings for the entire eighteen months.

BANKS WITH NET DEFICITS. It will be noted
that the 726 banks reporting had total earnings of
$2,494,318 after all charge-offs of bad debts. There were,
however, 156 banks that failed to make net earnings after
heavy charge-offs of bad debts, their net deficit being
$558,799 for the eighteen months. During that period
they charged off as bad debts $851,433.22, making their
actual earnings $292,633, the difference between their
charge-offs and their net deficit. It is not denied that this
deficiency was attributable to excessive charge-off of bad
debts instead of to the payment of the Guarantee Fund
assessments. The banks would still have had to charge-
off bad loans even if there had been no Guarantee Fund
Law.

DIVIDENDS. Some point has been made of the fact
that only one-third of the banks of the state paid divi-
dends in 1927 and 1928. The foregoing statement shows
that four-fifths of the banks of the state had net earnings
for the eighteen months' period ending June 30, 1928,
after all charge-offs and the payment of the Guarantee
Fund assessments, so that four-fifths of the banks could
have declared dividends in some amount had they elected
to do so (Exhibit 38). With less than a dozen exceptions,
each of the banks could have declared from compensatory
to extravagant dividends except for the extraordinary
charge-offs.

The banks actually paid dividends for the eighteen
months of $1,407,268.00, which was 7.45 per cent on the
capital of $18,875,500.00 and 5.62 per cent on total capi-
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tal and surplus of $24,958,557.00. Figured on an annual
basis the percentage must be reduced by one-third.

PLAINTIFF'S EXHIBIT 52. Witness E. L. Fulk,
certified public accountant, checked up Exhibit 37, and
prepared, and plaintiff introduced in evidence, the com-
pilation identified as Exhibit 52 (p. 819, B. of Ex.). The
net earnings are shown to be correctly stated in Exhibit
37 but in this exhibit of Mr. Firlk the computations and
compilations are made up by him on percentage of num-
bers of banks, which of course is not a fair criterion. For
instance, he shows that 24.24 per cent of the total banks
in number earned 76.21 per cent of the total net earnings
of all the banks for the eighteen months period ending
June 30, 1928 but he fails to indicate anywhere on his
exhibit the ratio of the capital and surplus of those 176
banks to the total capital and surplus, or the ratio
of the deposits of those 176 banks to the total de-
posits. Such information is indispensable. Referring
to his statement as to the number of banks that
failed to make 6 per cent per annum on their com-
bined capital and surplus he does not indicate what
percentage of the capital and surplus such banks have,
nor their losses or charge-offs.

An unfair and deceptive statement in Exhibit 52 is
the statement that 410 banks, whose net earnings after
charge-offs for the eighteen months period ending June
30, 1928, were less than 6 per cent on combined capital
and surplus, had a loss of $179,170.00. In these 410 banks
is included the list of banks that had profits up to 6 per
cent and 156 banks that had excessive charge-offs as above
noted are combined with these profit-earning banks to
produce a net red figure for the 410. As a matter of
fact his own exhibit shows in another place in harmony
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with the defendants' exhibit that 156 banks had excessive
bad debts of $558,889.00. Throwing these banks in with
the banks earning less than 6 per cent wipes out the
earnings of the other 254 banks included. This juggling
of figures is clever but unfair and misleading.

The trial court evidently was misled, for he stated
in his opinion: "56.47 per cent of the total banks were
not only earning less than 6 per cent per annum on
their combined capital and surplus, as of June 30, 1928,
but also show their earnings in the red, in the sum of
$179,170.00." The trial court also said: "These same
banks paid assessments into the Depositors' Guarantee
Fund for the eighteen months' period of $2,412,724.78,
which sum is $476,805.38 more than the total net earnings
of said banks for the same period."

This statement is liable to be misunderstood and we
think perhaps the trial court misunderstood the record
in that regard. The net earnings of the banks, after pay-
ing the Guarantee Fund assessments and before making
charge-offs for bad debts, were $4,169,487.52. Against this
the banks charged off bad debts of $2,233,968.40 leaving
net earnings, after bad debt charge-offs and after payment
of Guarantee Fund assessments, of $1,935,519.12. The
net earnings after charge-offs and after paying Guarantee
Fund assessments of 570 of the banks were $2,494,318.94.

F. For the Year Ending June 30, 1926.

The defendants produced at the trial a compiled state-
ment relative to all Nebraska state banks showing their
operating expenses, income, profits and earnings, which
had been prepared in the latter part of 1926 upon data
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obtained from the banks and then published. This exhibit
appears at page 710, Volume 3, and is here reproduced.
It is based on a questionnaire submitted to the banks at
that time and was compiled by Mr. Corey, auditor of the
banking department (pp. 704-5, V. 3).

The banks are classified as to capital up to 1200,000.00.
There was one bank omitted from this compilation,—the
State Bank of Omaha with capital far in excess of

1200,000.00. Its large profits and earnings as herein else-
where set forth would increase, rather than decrease, the
percentages in Exhibit 39.

Exhibit 39 follows:
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EXHIBIT 39

Pages 55, 56, 57 and 58
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CAPITAL

Analysis of Operating Expenses and Income of 845 Nebraska State Banks
From July 1, 1925 to June 30, 1926

Interest on Deposits and Savings
Interest on Borrowed Money 
Guarantee Fund Assessments  
Salaries and Wages 
Other Expenses  

Total Expenses  

Total Income  
Net Income  
Total Deposits  
Average Deposits  
Average Capital Per Bank Net Profit on Capital and Surplus
Average Income Per Bank 
Average Expense Per Bank 

Average Net Profit Per Bank 

DISTRIBUTION OF $1.00 OF EXPENSEInterest on Deposits and Savings Interest on Borrowed Money 
Guarantee Fund Assessments 
Salaries and Wages Other Expenses  

EXPENSE (Per Cent of Deposits)
Interest on Deposits and Savings 
Interest on Borrowed Money 
Guarantee Fund Assessments 
Salaries and Wages Other Expenses  

10,000 20,000 40,000
  to to to

20,000 40,000 75,000

206 Banks 426 Banks 177 Banks

$800,024 $3,296,204 $2,683,324
30,254 115,483 92,060
166,120 636,258 486,673
496,890 1,721,821 1,267,654
332,321 1,377,074 1,069,137

$1,825,609 $7,145,840 $5,498,748

$1,965,140 $7,735,871 $6,082,979
$139,631 $590,031 $648,231

$27,131,711 $111,344,441 $86,517,996
$131,773 $261,372 $488,802
$15,167 $27,963 $52,484
4.47% 4.95% fug%
$9,539 $18,169 $34,367
$8,862 $16,774 $31,066

$677 $1,385 $3,301

43.82c
1.66c
9.09c

27.22c
18.21c

46.11c
1.61c
8.90c

24.10c
19.28c

46.98c
1.67c
8.85c

23.06e
19.44c

100.00c 100.00c 100.00c

2.947% 2.969% 2.983%
.111% .103% .106%
.611% .671% .562%
1.831% 1.547% 1.464%
1.225% 1.237% 1.235%

Average Per Cent of Expense on Deposits  6.725% 6.417% 6.360%
Average Per Cent of Income on Deposits  7.23% 6.947% 7.03%
Average Per Cent Net Profit on Deposits  .61% .53% .68%

75,000 100,000
to to

100,000 200,000

18 Banks 18 Banks 845 Bankst

$348,366 $598,033 $7,624,961
11,196 7,132 256,125
63,844 142,813 1,495,608*

155,460 294,061 3,935,876
142,491 232,070 3,163,093

_
$721,347 $1,274,109 $16,465,663

$807,239 $1,539,315 $18,130,544
$85,892 $265,206 $1,664,891

812,219,191 $22,710,445 $269,923,784
$578,844 $1,261,691 $307,602
$80,921 $128,639 $33,260
OM% 11.4§% 5.924%

$44,846 $85,517 $21,466
$40,075 $70,784 $19,486

$4,771 $14,733

48.30c
1.66c
8.85c

21.66c
19.75c

46.94c
0.66c
11.21c
23.08c
18.21c

$1,970

46.31c
1.66c
9.08c

23.90c
19.15c

100.00c 100.00c 100.00c

2.850% 2.633%
.091% .032%
.522% .630%
1.271% 1.294%
1.170% 1.021%

5.904% 5.610%

6.614% 6.777%

.71% 1.167%

2.931%
.099%
.575%*
1.513%
1.212%

6.330%

6.97%

.64%

!Thirty-eight Guaranty Fund Commission Banks and ten delayed reports not included. 893 State Banks in Nebraska June 30, 1926.Total assessments levied during peried aggregate six-tenths of one per cent. Deficiency arises because of different dates assessments were entered-
3P7/0 

COMPILED BY

DEPARTMENT OF TRADE AND COMMERCE

LINCOLN. NEBRASKA
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With this compilation for the year ending June 30,
1926, and the compilation Exhibit 38, we have definite
reports by the banks on their income and disbursements
from July 1, 1925 to June 30, 1928, with the exception
of one six months' period between the two reports. A
striking similarity as to income is evidenced by a com-
parison of the two. Exhibit 39 as will be noted, is classi-
fied between banks as to size. One bank, the First State
Bank of Omaha, being beyond the $200,000 classification,
was omitted from the exhibit as standing alone it would
fully divulge its affairs. Its profitable and prosper-
ous condition, however, is in evidence and the addition
of that bank to the list would increase the average per-
centages of all the banks.

The 845 banks had gross income for the twelve months
of $16,465,653. Exhibit 38 shows that the income of all
the banks for the eighteen months' period referred to
therein was $24,958,557. The one period being twelve
months and the other eighteen, it will be noted that their
annual averages are about the same. During the fiscal
year July 1, 1925, to June 30, 1926, there were more
banks and with the addition of. the First State Bank of
Omaha there would be a little larger relative income for
the period but about the same considering the number of
banks. The exhibit discloses that the net profit on capital
and surplus of all the hanks for the fiscal year ending
June 30, 1926, was an average of 5.924 per cent; this
after paying all Guarantee Fund assessments. The hanks
with capital of $10,000 to $20,000 earned 4.47 per cent;
those between $20,000 to $40,000 earned 4.95 per cent;
those between $40,000 and $75,000 earned 6.28 per cent;
those between $75,000 and $100,000 earned 5.90 per cent;
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and those between $100,000 and $200,000 earned 11.45
per cent. Mr. Schantz' First State Bank of Omaha far
exceeded this latter figure, as herein otherwise appears.

It will be noted also that of each dollar of disburse-
ments an average of only 9.08 cents went to the Guar-
antee Fund, and that the banks in the highest capital
classification paid the highest percentage to the Guar-
antee Fund, to-wit, 11.21 cents on the dollar.

It further appears that the average income per bank
and the average expense per bank in each classification
bears approximately the same ratio to capital. This aver-
age of 5.924 per cent net profit of all the banks was on
both capital and surplus and after paying $1,495,698.00
to the Guarantee Fund on deposits of $259,928,784.00.

G. A Comparison With National Banks.

National banks have decreased one-fourth in number.
Fifty have been converted into state banks, and in recent
years the percentage of earnings of national banks has
been approximately one-half that of state banks and the
percentage of losses almost double.

In connection with the progress of the state banks
during the period of the Guarantee Fund Law it is in-
teresting to note the history of the national banks during
the same period, in number, earnings and losses.

It appears that the number of national banks on Oc-
tober 1, 1909, was 219, and on June 30, 1928, 158; a
decline of more than 25 per cent (pp. 543-4, V. 2, B.
of Ex.). During the same period there had been a net
increase of state banks (Ex. 10, p. 581, V. 2; also in
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this brief). Since the Guarantee Fund Law became op-
erative in 1911, 50 national banks have been converted
into state banks, two of which were in the year ending
June 30, 1927. On the other hand, while some state
banks were converted into national banks before the law
became operative only nine have converted from state
to national banks during the period that the fifty banks
were converted from national into state banks (p. 543,
V. 2, B. of Ex.).

From 1911 to the close of 1927 deposits of state banks
increased from $73,886,000 to $261,311,000 (Ex. 10, p. 581,
V. 2, also in this brief) while national banks increased
from $83,360,000 to $193,621,000 (pp. 544-5, V. 2, B.
of Ex.).

John Flannigan, a well known banker, former presi-
dent of the state association, denationalized within the
last three years; Phil Hall, present president of the Ne
braska Bankers Association, Greenwood State Bank, de-
nationalized in the last three years; both on account of
the Guarantee Fund (Q. 1319, p. 307, V. 2). Minick
Crawford, former president of the Bankers Association,
Crawford, Nebraska, also denationalized (Qs. 1441-2, p.
335). The list of nationalizations included two past presi-
dents of the Nebraska Bankers Association and the pres-
ent president (Qs. 1444-5, p. 336, V. 2).

EARNINGS. The slump of national bank net earn-
ings during the deflation period in Nebraska, was
greater than that of state banks, and shows strikingly
that the Guarantee Fund minimized the loss of state
banks rather than enhanced it.
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We quote from plaintiff's Exhibit 56, the compilation
on national banks of the H. N. Stronk Company from
the comptroller's reports (Ex. 56, p. 910, V. 3) :

PER CENT NET EARNINGS TO CAPITAL AND SURPLUS.

1921
Nebraska*

9.29
Lincoln

8.44
Omaha4

1922 3.02 4.32 4.26
1923 6.12 5.04 1.56
1924 .15 9.03 -6.26
1925 1.50 7.53 4.93
1926 .82 6.53 8.04
1927 2.16 6.71 1.74
1928 5.43 8.64 11.07
" Without Lincoln and Omaha.

Thus all the national banks of Nebraska outside Lin-

coln and Omaha during the deflation period, 1922 to

1928 inclusive, earned 3.02 per cent, 6.1 per cent, .15 per

cent, 1.50 per cent, .82 per cent, 2.16 per cent and 5.43

per cent, total 19.20 per cent for seven years, or an aver-

age of 2.74 per cent, less than 3 per cent a year, and dar-

ing the last five years a total of 10.06 per cent, or 2.01 per

cent per year.

A striking comparison with the earnings of state banks

for the year June 1, 1925 to June 3071926 (Exhibit 30)

and for the 18 months ending June 30, 1928 (Exhibits

37 and 38) is formed by this record of the national banks.

LOSSES. That the national banks took large losses

in Nebraska through the deflation period in Nebraska

as compared to the average of the balance of the United

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



63

States and about double that of Nebraska state banks is
indicated by the comparison on plaintiff's Exhibit 56 (H.
N. Stronk computation) :

PER CENT NET LOSSES TO GROSS

Nebraska Lincoln Omaha

EARNINGS.
Total All

Non-member
Banks Total U. S.1921 6.2 11.7 16.1 3.5 12.8

1922 12.4 14.4 18.4 6.8 14.1
1923 10.1 12.9 20.6 3.5 10.4
1924 20.2 -0.7 32.5 2.7 10.5
1925 17.2 6.7 14.0 7.2 9.0
1926 19.3 11.2 19.4 3.9 8.5
1927 18.5 13.0 22.3 4.6 8.7
1928 12.7 13.3 5.8 9.2 8.7

The year 1921 in Nebraska indicates the normal pre-
slump; then, as in state banks, comes the peak per-
centages through 1924, 1925, 1926 and 1927, with a re-
cession in 1928. The last figures covering the United
States strikingly show how the country as a whole pro-
gressively declined in loss ratio from 1922 on; and had
losses each year less than one-half those of Nebraska.

Especially note that the percentage of net losses to
gross earnings of national banks in Nebraska in 1926 was
19.3 per cent, and 1927, 18.05 per cent, and that as
against this, the percentage of gross charge-offs or bad
debts by the state banks of Nebraska for the 18 months,
including the entire year 1927 was $2,233,968 out of
gross earnings of $23,977,661, or at the rate of approxi-
mately 10 per cent of gross earnings. In other words,
the losses in national banks were approximately twice
what they were in state banks and the loss in national
banks was almost equivalent in percentage to the charge-
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offs in state banks, plus the payments to the Guarantee

Fund. The stabilizing influence of the Guarantee Fund

was effective.

The losses of national banks in the Kansas City Re-
serve District as compared with the United States as a
whole is further shown by data from page 877, Federal

Reserve Bulletin for December, 1928 (Ex. 60, p. 912,
V. 3) and data from page 879, same exhibit, read into
the record and compiled as follows:

Losses on Loans
per $100 of Loans

Kansas City District

1928 1.12

1927

Loss on Investments
per $100 of Investment

.33

1.57 .39

All Member Banks

1928 .52 .40

1927 .53 .40

National Member Banks

1928 .63 .43

1927 .63 .45

State Member Banks

1928 .33 .34

1927 .38 .29

A comparison shows that the Kansas City District on

its investments—bonds—runs lower than the averages.

The substantial purchase of bonds is a recent development

in this agricultural country. The losses on loans in the

Kansas City District appears double and treble the

averages in the country as a whole; another evidence of

deflation. A striking drop appears in the year 1928;

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



65

further confirmation that in national as well as in state
banks, the deflation losses have been practically elimin-
ated.

H. Growth of Banks from 1911 to 1928.

The Department of Trade and Commerce produced on
request in compiled form a printed and statistical abstract
of data as to all the banks from 1911 to 1928, a period of
eighteen years. This showed the growth of the banks
through the period and is reproduced on the next page,
being Exhibit 10, page 581, Volume 2, Bill of Exceptions.

This abstract shows that the deposits in state banks

increased three and one-half times, from approximately

seventy-four million dollars in 1911 to two hundred fifty-
two million dollars at the end of 1928. This amount at
the end of 1928 did not take into account thirteen million
dollars then on deposit in the Commission-operated banks
which would increase the total accordingly. While a
slight diminution of deposits is shown by this statement
commencing with December 31, 1926, it is explained by
the separating of the deposits in the Commission-operated
banks. With these added there has been, except for two
years, a consistent increase for the eighteen years opera-
tion of the Guarantee Fund Law.

The 669 banks in December, 1911, (effective beginning
of Guarantee Law), had surplus and undivided profits of
$4,306,768. The 726 banks on December 31, 1928, had
surplus and undivided profits of $8,975,755. This in-
crease was after paying all assessments to the Guarantee
Fund and dividends to stockholders and charging-off
against the earnings the shrinkage in value of assets dur-
ing the deflation period.
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There was an increase in the number of banks and
then a decrease but neither the increase nor the decrease
operated to affect the steady growth of deposits through
the period, with the exceptions stated. The reduction
in number of banks was partly attributable to seventy-
one consolidations that have taken place (Qs. 2423, p.
556, V. 2, B. of Ex.).
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STATE OF NEBRASKA

DEPARTMENT OF TRADE AND COMMERCE
BUREAU OF BANKING

LINCOLN
Report of Last Call Reports for the Years 1911 to 1928, Inclusive

Date
No. of
Banks

Capital Stock Surplus Net

Undivided

Profits

Total Deposits
Other

Real Estate
Owned

Total Dividends
paid to

stockholders

ec. 5 1911
ov. 26 1912
ct. 31 1913
ct. 31 1914
ec. 9 1915
ov.17 1916
ov. 20 1917
ov. 1 1918

'ov. 151919
ov. 13 1920
ec. 31 1921

)ec. 30 1922
ec. 31 1923
ec. 31 1924
ec. 31 1925
ec. 31 1926
ec. 31 1927
ec. 31 1928

669 $12,827,240.00
695 $13,833,500.00
695 $14,455,100.00
719 $15,798,100.00
762 $17,118,600.00
809 $18,461,300.00
842 $21,056,300.00
928 $22,210,800.00
937 $24,881,800.00
1012 $26,349,700.00
1010 $25,699,800.00
986 $24,754,700.00
938 $24,300,700.00
928 $24,108,700.00
872 $22,482,700.00
839 $21,866,500.00
793 $20,648,500.00
726 $19,001,000.00

$2,582,299.39
$2,950,844.20
$3,295,242.03
$3,807,242.84
$4,170,852.50
$4,713,018.46
$5,383,109.58
$6,266,807.29
$7,400,255.30
$8,174,341.33
$7,954,163.56
$7,449,463.40
$7,070,117.31
$7,062,881.44
$6,736,397.92
$6,586,830.84
$6,327,996.66
$6,075,741.87

$1,724,469.27
$1,818,039.69
$1,729,459.69
$1,857,808.81
$2,234,466.71
$2,628,597.09
$2,925,914.11
$2,924,063.97
$3,797,555.21
$3,742,631.54
$1,051,998.12
$1,040,086.91
$1,512,383.19
$1,643,161.24
$1,154,274.37
$1,911,250.03
$2,077,474.40
$2,900,014.22

Cotal Assessments
paid by

Stockholders

Statistics Relating to Depositors'
Guarantee Fund

Total losses charged
off annually from
sources other than
assessments on
Stockholders

$73,886,047.05
$82,454,163.90
$91,738,896.74
$93,490,843.95

$114,470,498.08
$165,507,506.95
$223,469,644.05
$240,264,131.65
$276,429,320.93
$256,839,662.43
$204,886,633.74
$238,542,626.29
$242,965,383.55
$271,477,988.34
$272,367,328.23
$265,430,844.71
$261,311,586.83
$252,375,577.95

The banks listed below for 1925, 1926 and 1927 were operated by the GuaranteeFund Commission as going concerns and are not included in figures above.tProfit Account

$1,541,575.78
$3,514,291.12
$6,217,645.03
$9,101,185.36

$10,794,120.19
$11,588,295.72
$11,494,098.79
$9,872,647.21

$211,001.37
$286,747.70
$352,434.21
$428,572.39
$534,475.15
$580,817.25
$622,791.64
$606,585.88
$641,450.88 • ..... • •

5,$818,514.10 $1,54533.48
$968,586.70
$680,064.90
$591,140.06
$738,743.31
ss77,260.41
$857,416.08
$866470.43
$629,556.30

Totals 

31 Overdrawnec. 1925 31 $855,000.00 $149,605.85 $588,783.68ec. 31 1926 44 $1,182,700.00 $178,698.60 $1,402,849.12ec. 31 1927 62 $1,615,700.00 $216,942.01 $1,673,699.17tRepresents losses and expenses paid in excess of earnings.

$9,158,019.28
$10,086,352.49
$13,150,075.19

$1,424,474.21
$2,087,597.89
$2,366,971.50

Figures below were compiled from
Special Report of 618 Banks
........

........

.....

........

• • •

$6,044.01
$175,961.24
$258,378.24
$225,435.75
$220,056.51
$404,738.29
$164,843.27
$196,458.12
$454,766.72

$366,109.35
$719,205.29
$852,400.02
$901,517.17
$913,874.84
$986,751.39

$1,093,116.13
$1,356,931.72
$1,158,042.49

$7,754771.67$2,1O6,682.15 $8,347,948.40

Total levies
paid to

Guarantee Fund

Total Refunds
to

Guarantee Fund

Total Drafts
against

Guarantee Fund

$176,863.36
$406,858.07
$271,806.68
$140,647.34
$144,684.92
$421,471.81
$219,904.49
$318,028.79
$802,476.74
$639,243.93

$2,317,807.70
$1,971,579.92
$2,046,320.39
$1,004,860.01
$1,616,329.85
$1,672,338.75
$1,653,206.76
$885,412.60

$16,709,842.11

$23,715.55

$54,526.17

$79,051.81
• • • • .....

I If

'
$2,182,058.16 $18,552,458.87

$35,550.09
$370,927.42
$182,658.71
$193,286.78
$533,700.11
$427,282.82
$157,219.92
$257,716.76

$737,709.25
$2,697,222.35
$2,172,765.40
$2,061,961.62
%1,010,025.65
0,586,093.35
$2,625,757.27
$2,270,436.26
$1,256,909.74

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



71

I. Present Condition of the Banks.

In connection with the present condition of the state
banks special reference is called to exhibits showing their
condition as of June 30, 1928 (Ex. 61, P. 937, V. 3, B.
of Ex.) and December 31, 1928 (Ex. 22, p. 582, V. 2,
B. of Ex.). Inspection and analysis thereof shows that
on December 31, 1928, the banks had more than twenty
pep cent cash reserve, to-wit, $48,792,700.00 in cash and
cash in banks and in addition had $36,900,831.00 in bonds
and securities which are readily convertible and which
banks are now carrying largely as the equivalent of cash.
The banks thus had in cash and its equivalent $85,692,-
531.00 or about 33 1/3 per cent of their deposits. This
splendid showing confirmed the testimony of Mr. Woods
and Mr. Bliss as to the present bettered condition of the
banks.

The consolidated reports of the 726 banks as of De-
cember 31, 1928, showed a very healthy condition (Ex.
22). Compared with the June 30, 1928 report (Ex. 61)
it shows that while the number of banks had declined
nineteen in the six months' period the aggregate surplus
and profits had increased: $8,603,791.14 for 745 banks on
June 30, 1928, as against $8,951,829.06 for 726 banks on
December 31, 1928.

Exhibit 22 ((Mows:
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DECEMBER 31ST BANK CALL REPORT

(Ex. 22, P. 582, Vol. 2, B. of Ex.)
The December compiled report compared with the same

report of September 20th shows the continued ratio of reserve
on hand in the average state bank of more than one-third
of the deposits in cash and bonds.
Loans are $180,000,000 compared with $182,000,000 in Sep-

tember. Deposits are $252,000,000 compared with $268,000,000
in September.
Seasonable movement in corn and livestock is now taking

place and will liquidate loans and increase cash and deposits.
Abstract of the Reports of the Commercial and Savings

Banks of the State of Nebraska at the Close of
Business December 31, 1928.

726 Banks Reporting.
Resources
Loans and Discounts $180,410,045.32
Overdrafts  423,531.20
Bonds and Securities  36,900,831.71
Judgments and Claims  , 994,194.24
Banking House, Furniture and Fixtures 6,174,02.86
Other Real Estate  9,872,647.21
Due From Banks  37,520,474.06
Cash  11,272,226.96
Bankers' Conservation Fund  442,386.67
Current Expenses, Taxes and Interest Paid.... 60,023.97

Total  

Liabilities
Capital Stock  
Surplus Fund  

$284,070,794.20

$ 19,001,000.00
6,075,741.87

Undivided Profits  2,876,088.19
Dividends Unpaid  83,950.00
Individual Deposits Subject

to Check  $101,224,713.88
Demand Certificates

of Deposit  9,210,500.98
Time Certificates of Deposit 115,360,753.33
Savings Deposits  18,864,194.57
Due to Banks  7,715,415.19 252,375,577.95
Notes and Bills Rediscounted  755,733.65
Bills Payable  2,872,275.55
Depositors' Guarantee Fund  30,426.99

Total  $284,070,794.20
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CONDITIONS OF THE STATE BANKS HAVE
GREATLY IMPROVE!) SINCE 1923—INCOMPAR-
ABLY BETTER. The undisputed evidence is that there
has been a gradual improvement in the condition of the
going state banks since 1923 and that they are now in
the best condition they have been during the post-war
period. Mr. Woods testified (Q. 1270, p. 293, V. 2, B.
of Ex.) :

Q. 1270. "What was the relative financial con-
dition of the state banks in Nebraska as of July 1,
1928 as compared with previous years since 1923?"

Q. 1271. "Not figures, just generally?"

A. "Well, if I may supply my own data for
comparison, I think maybe I could answer—I don't
know how to answer it."

A. "If I understand the question I would say that
comparing the ability of the state banks of Ne-
braska on the whole now to pay depositors upon
demand, to meet expense of any kind and to make
earnings and pay dividends that the situation in 1928
is vastly improved over 1923. In every respect, with-
out any exeeption, their condition is incomparably
better than in 1928."

Q. 1.'73. "You have testified as to the comparison
between the situation as of July 1, 1928 and 1923?'
A. "Yes."

Q. 1274. "Would you make the same comparison
for the succeeding years?"

A. "The degree would go down because there
has been more or less steady improvement since 1923.
Let me make it plain, I am talking about surviving
banks. There have been bank failures and there may
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viving banks have been improving their conditions
and are now better able to meet all obligations of
whatever nature than they have been at any time
since 1923."

Q. 1275. "In other words, there has been a
steady improvement from 1923 up to 1928?"
A. "That is my judgment."

The testimony of Mr. Woods was not controverted
an the trial.

OTHER REAL ESTATE. While the item "Other Real
Estate" shown in the reports of the state banks is not
a desirable asset the fact is, as Mr. Bliss testified, that
many of the banks have a profit in the real estate they
are carrying and neither his records nor the examiners'
reports show that this item of real estate is carried at
an excessive value (pp. 112-3, V. 1, B. of Ex.). There is
no evidence that it is worth less than the value fixed by
the banks.

The item "Other Real Estate" largely grows out of
the taking over by the banks of property upon which they
had liens. The origin of the loans admittedly nearly all
dates back to the inflation period and this item has been
swelled since by the liquidation and conversion of such
loans.

This item has no relation to the Guarantee Fund.

It has been argued that but for the Guarantee Fund
the assessments paid thereon could have been applied to
reduce this item. This ignores the benefits and earnings
accruing from and by reason of the Guarantee Fund.
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A large number of the banks now asked to pay these
assessments would admittedly not have been in existence
but for the Guarantee Fund. The annual earnings of
all the banks would have been less but for the Guarantee
Fund. So it is unsound to state that the amount applied
to pay Guarantee Fund assessments could have been used
to reduce real estate or charge-off bad loans. The benefits
of the Guarantee Fund are admitted of record and cannot
be fairly measured in dollars and cents.

EXAMINERS' ESTIMATE OF LOSSES AND PROB-
ABLE LOSSES ON PRESENT ASSETS OF GOING
BANKS. Long after plaintiffs had rested their case
they called Mr. Marshall of the banking department to
the stand and asked him to refer to the examiners' reports
of each of the 726 state banks of Nebraska on their last
examination and therefrom add up and produce in court:
(1) The total amount of all loans and discounts in all
the banks six months past due and demand paper carried
twelve months or more; (2) the total of examiners'
estimate of worthless items; and (3) the examiners' es-
timate of probable loss on doubtful items. Mr. Marshall
did so and the totals were introduced in evidence over
objection.

No examiner was present in court, no testimony was
offered as to the then state of the items, and it appeared
affirmatively that the reports were made over a fifteen
months' Period extending back into 1927 and were merely
the examiners' estimates at the time of examination of
particular banks. None of these reports were made up
for the same period; the banks had largely collected in,
secured, or otherwise removed objectionable items after
same were criticised; others had paid in assessments; and
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the merits of some of the complaints were in dispute.
This particular evidence can not be considered as relevant
testimony as to the liability. of the banks at the time of
the trial.

It is a fact of which the court takes judicial notice
that the banking business is such that on the vast volume
of loans and discounts and investments there is neces-
sarily always in prospect probable loss on some items
and accretion on others. These items that the examiners
call attention to as probable losses are items that either
do or do not subsequently develop to be losses and if
losses are taken care of. In fact, it appeared that at the
respective times the examiners' reports were made the
criticized items were distributed through the state banks
without reference to whether the bank was strong or
weak, dividend-paying or non-dividend-paying (p. 798,
V. 3).

The total face of the notes six months past due and
demand notes was placed at $1,022,625. There was noth-
ing in the examiners' report to indicate any loss—it was
an arbitrary classification (Q. 3663, p. 822, V. 3, B.
of Ex.). The probable loss on notes was placed at
$2,938,878 and worthless paper at $1,000,174.

Immediately following the respective reports through
the fifteen months the foregoing items had been taken up
for adjustment by the Department with the banks.

Mr. Bliss testified that following the filing of these
examiners' reports as they came in each report was
taken up with the bank and that there had been adjust-
ments and renewals and security. He testified that he
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checked up two-thirds of the banks since the reports on
file in his office but the court refused to let him state the
results of said examination. The data with reference
thereto covered an immense amount of correspondence
that he handled personally and that from his personal
knowledge and independent of any reference to the record
he could state the approximate amount and percentage
of the two items classified as worthless and probable loss
that had been disposed of by security and payment. But
the court refused to let him answer (pp. 932-3, V. 3).
Defendants offered to prove by him that of approximately
four million dollars estimated as worthless and probable
loss by examiners, more than one-third was either secured
or paid or determined by the Department not to be worth-
less or probable loss, prior to the commencement of the
suit (p. 934, V. 3).

This is assigned as error.

There was no foundation for the introduction of the
totals from these examiners' reports and they should not
have been admitted without an opportunity to examine
I hem. The total antount thereof based on the total loans
and investments of n16,342,687 was 1.82 per cent (June
30, 1928, statement, p. 937, V. 3, B. of Ex.). As stated,
testimony of Mr. Bliss was offered that more than one-
third of this- had been disposed of. It was further testi-
fied to that many of the items were not admitted by the
hanks to be loss or probable loss.

Having in mind the commendable disposition of exam-
iners to closely scrutinize and criticise with a view to
keeping the banker diligent in the matter of his loansand discounts, we think it is a fair statement that the
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percentage of items criticised as above would prevail un-

der any conditions in the banking business. The strong
banks get the criticisms as well as the weak. We submit
that this evidence should be wholly disregarded.

CONVERSATIONS WITH REFERENCE TO CAPI-
TAL IMPAIRMENT. A score or more of pages through
the bill of exceptions were taken up with examination
and cross-examination as to what Mr. Bliss, secretary of
the Department of Trade and Commerce, might have
theretofore said with respect to the number of banks
which might have capital impairment and might there-
after fail. A fair reflection of such testimony would re-
quire its quotation here verbatim.

We submit that such testimony of conversations was
wholly incompetent. If held, they would not be binding
upon the banks from any angle and would not be bind-
ing upon the depositors. Manifestly such expressions of
opinion if made as to what could or might happen would
have slight weight. Mr. Bliss explained it all by his
statement that anything he might have said had refer-
ence to his estimate as incorporated in the bankers com-
mittee's report of May, 1927, that after that report 100
banks had been closed; that other banks had taken care
of their losses by assessment or otherwise (p. 161, V. 1,
B. of Ex.), and that at the time of the trial nearly all
the banks that he had referred to in said report as hav-
ing probable capital impairment had been cleaned up
and disposed of in some way (Q. 934, p. 169, V. 1, B.
of Ex.).
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Ii. BENEFITS TO THE BANKS OF THE GUARANTEE
FUND

While the Guarantee Fund is by its terms primarily
for the protection of depositors in state banks specific
and large benefits to the banks were disclosed by the
evidence aside from the general benefits to the public.
It was authoritatively testified to and undisputed that
$100,000,000 of deposits, carrying an annual earning of

$2,000,000 to $4,000,000 to the banks, were solely attri-

butable to the Guarantee Fund (evidence quoted herein-

after).

For approximately twenty years every state bank in
Nebraska has had the use of all public funds without
giving bonds at an enormous saving in bonding company
premiums.

The stabilizing influence and benefit of the Guarantee
Fund especially through the past eight years has been
hereinbefore referred to. Further specific evidence fol-
lows:

A. Stabilizing Influence.

The Bank Guarantee Fund Law has been of inestimable
stabilizing benefit to the existing banks in preventing runs
and withdrawal of funds and by instilling confidence,
permitting a large number of the existing banks ti,
survive and all of the existing banks to hugely profit
in improved financial condition. This testimony was
not controverted upon the trial and we need not go
into it in detail.
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Mr. Bliss, head of the Department of Trade and Com-
merce, testified in this connection (Qs. 2456-2460, P. 564,
V. 2, B. of Ex.)

Q. "Now, Mr. Bliss, there have been some failures
in Nebraska banks that have been testified to. Now,
what effect if any, has the existence of the Guarantee
Fund Law had upon the going banks in the particu-
lar town or location where these failures have oc-
curred from time to time, that is with respect to
the deposits of going banks?"
A. "It has been common knowledge that when-

ever a bank fails that the going bank has not suf-
fered; right across the street from the bank that
failed the going bank has gone right along."

Q. 2457. "Is there any general reason for that
aside from, perhaps, the strength of the going bank?
Has the Guarantee Fund had any application in that
respect?"

A. "It certainly has."

Q. 2458. "What has been that effect, Mr. Bliss?"
A. "It has given those depositors and customers

in the town where the bank failed—it has given them
confidence in the banking situation that they would
be taken care of and has been relied upon."

Q. 2459. "And what would you say, Mr. Bliss, as
to the conditions that prevailed from 1911 down un-
til immediately prior to the filing of this suit, as to
the element of confidence in banks generally, incident
to this Guarantee Fund Law?"
A. "It has been very general during that period."

Q. 2460. "In other words, the Guarantee Fund
Law has instilled general confidence in the people
as to the status of their banks?"
A. "Yes."
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Mr. Woods testified (Qs. 1430-33, P. 331, V. 2, B.
of Ex.) :

That in his opinion this confidence or belief in the
Guarantee Fund had been a stabilizing factor in pre-
venting runs on state banks and also had prevented with-
drawal of deposits.

He further testified (Qs. 1481-3, p. 342, V. 2) :

That the operation of the Guarantee Fund Law from
1923 up to the end of the last six months made possible an

orderly adjustment of the banking situation and made

possible the recovery of a good many banks that other-
wise would have gone under; that bankers now owning
sound banks had told him that they could not have with-
stood the heavy withdrawals in 1923 because they had so
much frozen paper at that time and that the law gave
them sufficient time to earn money, charge off losses, and
get their banks into good shape; that it gave banks a
few years to realize on frozen assets.

That this stabilization from this confidence in the
Guarantee Fund was real is indicated by the consistent
increase in deposits, notwithstanding the number of banks
that were failing.

Is it conceivable that these going banks which pro-
moted and featured the Guarantee Fund to the extent
they did to stabilize the banking situation for their profit
and for their preservation can now say to the depositors
that helped them over the hill that they owe them no
legal or equitable obligation?

—7
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B. Benefit of Use of Public Funds Without Giving Bonds.

For approximately twenty years_ every state bank in
Nebraska lws had the use of all the state, county, city,
village, township, school district and other public funds
of Nebraska, without giving bonds.

The surety company rates on public depository bank
bonds average higher than the Guarantee Fund assess-
ments.

The Guarantee Fund Act provides that state banks
shall not be required to give bonds for public deposits.
Every state bank in Nebraska claimed and exercised this
benefit and privilege.

Exhibit 37, the large exhibit sheets prepared by the
Department of Trade and Commerce, shows among other
things that every state bank in the state save one then
had on deposit public funds. The 726 banks of Nebraska
as disclosed by Exhibit 38 had state deposits of $984,-
399.59, county deposits of $10,230,619.10, and city deposits
of $2,739,695.96, making a total of $13,954,514.55. This
does not take account of other public deposits.

Mr. Bliss testified that prior to the institution of this
suit, and notice of the fact that it was to be instituted,
the banks of the state were not giving bonds for public
deposits so far as his information and the records of the
department disclosed (pp. 645-6, V. 3, B. of Ex.).

Isolated instances of banks giving bonds during the
year 1928 and mostly around the time of the institution
of the suit appear in evidence. The state treasurer started
demanding bonds and some other public officials did after
public notice that the suit was to be filed.
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Mr. Schantz's State Bank of Omaha had state, city and
county money, and for fifteen years prior to 1926 had
given no bond for any public moneys (Qs. 1156, etc., p.
219, V. 1, B. of Ex). Mr. Stephens' Fremont State Bank
had continuously county and city public funds without
giving depository bonds (p. 397, V. 2, B. of Ex.). There
is now on deposit in failed state banks more than two

million dollars almost wholly deposited without bonds
and in reliance by public officers on the Guarantee Fund
Law and on the representations and acts of the banks.
These funds in failed banks are distributed as follows:

County treasurer accounts  $1,196,916.84
State treasurer accounts  161,018.92
City or village treasurer accounts  254,815.67
Township treasurer accounts 24,093.91
School district treasurer accounts  268,630.07
Other public funds  99,752.94

Total  $2,005,228.94

(Exhibit 36, p. 590. V. 2, B. of Ex.)

BONDING PREMIUMS. The banks receiving public
funds on deposit without giving bonds paid less to the
Guarantee Fund with reference to said deposits than
they would have had to pay as bonding premiums to
surety companies for bonds had there been no Guarantee
Fund assessments and they had given surety company
bonds for such public deposits.

M. L. Springer, secretary and treasurer of the Com-
merce Trust Company of Lincoln, Nebraska, in charge
of the bond department, testified (p. 716, V. 3) :
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That he had charge of the issuance of bonds for that
company since January 1, 1924, and was acquainted
with the rates in force in the state of Nebraska for
depository bonds to secure deposits in banks of public
funds; that they were uniform over the state; that he
had the rate sheet of the companies and that the rates
from September 1, 1924 to January, 1929, were as fol-
lows (p. 718, V. 3) :

Upon banks of a capital of less than $50,000.00, $10.00
per thousand (1 per cent).

Upon banks of a capital of $50,000.00 and less than
$100,000.00, $7.50 per thousand (.75 per cent).

Upon banks of 4100,000.00 capital and less than 4200,-
000.00, $6.00 per thousand (.6 per cent).

Upon banks of $200,000.00 capital and over, $5.00 per
thousand (.5 per cent).

That the rates on national banks were exactly the same
(Q. 3121, p. 718, V. 3).

It will be noted that the rate varies from 1/2 of 1 per
cent to 1 per cent, and that the average of the four rates
Is .71 per cent, or $7.10 a thousand, as against the aver-
age general and special Guarantee Fund assessment of
$6.00 a thousand.
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C. Increased Deposits.
$100,000,000 of deposits carrying annual earnings of $2,000,-

000 to $4,000,000 to the banks are solely attributable to the
Guarantee Fund.

Testifying as to the large benefits of the Guarantee
Fund to the banks, Witness Woods testified (p. 291, V.
2, B. of EL):

Q. 1261. "What effect, in your opinion, have the
Bank Guarantee Fund assessments had on the bank-
ing situation in Nebraska since 1923 to July 1,
1928?"

.1. "Well, depends ou how you start to analyze
and how many related facts you take in."

Q. 1264. "What influence, in your opinion, has
the Guarantee Fund and the assessments collected
under that law had on the banking situation from
1920 to 1928, on deposits?"

A. "It has had a steadying influence on the de-
posits of every state bank in Nebraska and it has
resulted in a steady and material increase of the
deposits of those banks which were advantageously
situated with respect to competition."
Q. 1265. "Now, Mr. Woods, you state that the

Bank Guarantee Law had an influence on deposits;
in your opinion what effect, if any, has the Guarantee
Fund Law and its operation had on the amount of
money deposited in state banks? From 1910 up to
July 1, 1928?"
A. "It is no exaggeration to say it has accounted

for at least one hundred million dollars deposited in
the state banks of Nebraska which would not other-
wise have been made except for the Bank Guarantee
Law. I do not think there is any exaggeration in
that statement at all."

Q. 1312. "Now, Mr. Woods, when you stated that
in your opinion the Guarantee Law had added a
hundred millions to deposits in state banks, did you
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mean that otherwise those deposits would have
been in national banks or in building and loan com-
panies?"

A. "Yes, and other investments; they would have
been either in national banks, or building and loans
or stocks."

Q. 13.18. "I have made studies of the increase of
deposits in state banks, perfectly marvelous growth,
in places where there were splendid state banks,
Hastings for example, and I have studied the general
trend of the national banks in denationalizing, in
going over to the state banks where of course they
could benefit by that, and I have also made studies
of the individual deposits in state banks in Ne-
braska where from first hand knowledge I know that
excessively large deposits were made in lieu of other
investments because more confidence was felt; they
were considered just as good as government bonds
and paid more interest. This is taking all the com-
parisons I have made up to a year ago, I couldn't say
the exact date because this has been true generally
under the law."

Q. 1434. "Would you be able to make an estimate
as to the amount of profit that has accrued to the
banks from such additional deposits which you esti-
mated at one hundred millions of dollars over the
period?"

A. "I have made no calculation; that runs into
very large figures; if my assumption is correct It
runs into very large figures, the total. I would have
to do quite a little figuring. I couldn't answer that
off hand, what that amounts to."

Q. 143S. "Under normal conditions before the
inflation period and under the operation of the Guar-
antee Law and taking normal banks and then bas-

/or_
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lug it on capital stock, plus surplus what would you
say would be the average that such banks made
on their deposits?"

A. "On their deposits?"

A. "I would say from 2 per cent to 4 per cent
on the deposits."

Q. 1439. "You were speaking annually?"
A. "Yes, annually. Sonic made more than 4 per

cent bat that would be conservative for the average."

Mr. Woods' testimony that state banks had gained 100
million in deposits on account of the Guarantee Law and
the average they made on such deposits was not disputed,
and the cross-examination of him emphasized the sound
basis for his statements. Among other things, he noted
the rapid growth in the number of state banks, the con-
version of national banks into state banks, and the steady
increase in deposits of state banks (p. 339, Q. 1471).

Testifying as to the competition for deposits Mr. Woods
said (p. 292, V. 2, B. of Ex.) :

Q. 1266. "Now what effect, within your knowledge,
has the Guarantee Fund Law had on the competition
for deposits between national banks and state banks
from 1910 to July 1, 1928?"

Q. 1267. "Just generally?"

A. "I know from first hand knowledge that. de-
positors who have changed their location to other
places and made inquiry with regard to banks have
met the banker with this question, 'Are deposits ii.
this bank guaranteed by the state of Nebraska?' and
if they were told 'No' that particular hank didn't get
the deposit. That has been commonplace in the last
six or seven years all over Nebraska."
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Mr. Woods added (Q. 1472, p. 340, V. 2) :

* * * * in the larger cities the national
banks continued to grow and on the whole made a
very satisfactory growth right along, notwithstand-
ing the Guarantee Fund Law. In the smaller towns,
towns below the size of Fremont, Grand Island, Hast-
ings, Beatrice a0- towns of that size, for the most
part the state banks had a very material advantage
and have made the larger growth in deposits."

III. AMOUNT OF AND EFFECT OF ASSESSMENTS

A. Amount of Assessments.

The law as originally enacted and as held valid by the

United States Supreme Court provided for regular assess-

ments of one-tenth of one per cent and maximum special

assessments of one per cent on average deposits. The
bankers of the state procured legislation in 1923 cutting
the authorized assessments practically in half by reduc-

ing the maximum special assessment to one-half of one
per cent.

The maximum special assessment that this court now

has under consideration is exactly one-half of the amount
held valid by the Supreme Court of the United States.

No maximum levy was made any year that the I per

cent special assessment section was in force; no special

was levied in each of seven years; three-tenths or less was

levied in all but three of the remaining years; less than
one-third of one per cent. In those three years the
assessments were eight-tenths per cent in 1921, eight-
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tenths per cent in 1922, and seven-tenths per cent in 1923.
Then the act was amended at the instance of the banks
to reduce the maximum special assessment from one
per cent to one-half of one per cent. Since the amend-
ment of the act only five-tenths per cent special assess-
ment can be levied in any one year.

It is worthy of note for the nine years 1919 to 1927
inclusive, including the three years above when the largest
amount was levied, the average special assessment for
the nine years was five-tenths of one per cent ($500 on
$100,000 of deposits), and that for the four years 1924 to
1927, inclusive, the average special assessment was .045
per cent ($450 on each $100,000 of deposit/3).

During the eighteen years from 1911 to 1928, both
years inclusive, and including the last unpaid assessment
now in controversy, the average assessments for the
period, including both regular and special, have averaged
less than four-tenths of one per cent ($400 a year per
$100,000 of deposits) : to-wit, sixty-nine-tenths for the
eighteen years and less than a million a year for the
period.

The distribution is perhaps made clearer by showing
the assessments and distribution by years (with total
average deposits added) as follows (Exhibit 44) :
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Reg. Assess.

Reg. Assess.

Reg. Assess.

Reg. Assess.

Reg. Assess.

REGULAR AND SPECIAL ASSESSMENTS MADE

1911 Assessment Aver. Deposits 
$ 176,863.36 $ 66,153,342.22

1912

1913

1914

1915

1916
Reg. Asses). 177—of 1%--$196,836.65
Spec.Assess. 1/10 of 1%-- 224,635.16

1917
Re:. Assess.

Reg. Assess.

Reg. Assess.
Spec .Assess.

Re,-. Assess.
Spec. Assess.

Reg. Assess.
Spec .Assess.

1918

406,858.07 75,071,384.16

271,806.68

140,647.34

144,684.92

82,141,983.87

87,909,72.60

88,933,427.25

421,471.81 111,644,907.96

219,904.49 164,487,391.88

318,028.79 223,774,592.42
1919
17Trof 1%-4290,968.39
2/10 of 1%-- 511,608.35 802,476.74 245,548,721.50
1920
1717of 1%--$292,462.61
2/10 of 17:2-- 346,781.32 639,243.93 256,839,662.43
1921
175—of 1%--$302,692.58
8/10 of 1$-2,015,115.12 2,317,807.70 228,994,403.69
1922

Rec. Assess. 17U—of 1%--$228,345.36
Spec. Assess.8/10 of 1%-1,743,234.56 1,971,579.92 217,280,560.79

1923
Reg. Assess. 177—of 1%--$245,341.12

7/10 of 17o-1,800,979.27 2,046,320.39
1924

1/10 of1$--$249,259.49
3/10 of

1925
176—of
.5/10 of

1926
177—of
5/10 of

1927
177—of
5/10 of

Spec .Assess.

Reg. Assess.
Spec.AssPss.

Rep. Assess.
Spec. Assess

Reg. Assess.
Spec .Assess.

Reg. Assess.
Spec .Assess.

1%-- 755,600.52 1,004,860.01

rp--$281,972.60
1%-1,334,357.25 1,616,329.85

1%-122.0,244.16
1%-1,382,094.59 1,672,338.75

1%--$285,717.88
1%-1,367,338.88 1,653,206.76

1928
Reg. Assess. 177-of 1%--$263,937.03Spec.Assess.4/10 of 621 475.57 885 412.60Total —41767/09,842.11Spec. Assess. 2i/10 of 1%,1eviedDec. 15, 1928 (not paid) t 622,947.76
(Exhibit 44, P. 687, V. 3, B. of Ex., with average daily depositse.ch year added in last column)

235,357,188.26

241,582,708.71

267,890,776.50

278,604,814.05

276,374,797.54

257,021,002.47

EXHIBIT 44

Page 90
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C. Effect of Assessments.

We feel that it is clear from the evidence heretofore
quoted that the small maximum assessment on each
bank is a fair non-burdensome operating expense. No
witness on the stand testified as to any bank in the
state of Nebraska, either heretofore failed or now finan-
eially embarrassed, who condition was caused or ma-
terially contributed to by the Guarantee Fund assess-
ments. In the case of the banks that failed the amount
of the previous payments to the Guarantee Fund com-
pared to their total liabilities was insignificant.

Dan V. Stephens, principal witness for plaintiff and
one of the sponsors of the suit, was asked to name a
single bank that was in receivership or in the hands
of the Guarantee Fund Commission whose condition
was caused by the Guarantee Fund assessments but he
could not name a single one (Qs. 3466-7-8, p. 779, V.
3, B. of Ex.). As to the ability to pay assessments, Mr.
Stephens said (Q: 3473, p. 780, V. 3) :

Q. "Well, would this be a fair statement: take
any good bank, making a fair profit, can it pay
this assessment without injury to itself and can
do so to the great benefit of the state?"
A. "That would be a fair statement if a 'good

bank' meant a bank properly conducted, with ade-
quate capital."

Referring to the condition of the banks as existing in
May, 1927, and those then having capital impairment or
capital impairment if criticised items were charged off,
Mr. Bliss stated that the Guarantee Fund assessments
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paid by those banks had cut no appreciable figure in
their then condition as he found them (Q. 941, p. 171,
V. 1, B. of Ex.) and that as to existing banks they
had charged the assessments out of their earnings and
taken care of them from year to year (Q. 965, p. 174,
V. 1, B. of Ex.).

Mr. Woods testified (Q. 1263, p. 29, V. 2, B. of Ex.) :

Q. "In your opinion, Mr. Woods, has the Guar-
antee Fund assessments of six-tenths per cent from
1923 to July 1, 1928, been a materially contributing
factor in the failure of banks during that period?"
A. "I think not."

D. Amount Against Each Bank of the Special Assessment
in Issue.

The intervenors offered in evidence and there is at-
tached to the bill of exceptions as Exhibit 53, at page
819, volume 3, the amount of the current enjoined assess-
ment assessed against each bank listed in Exhibit A
attached to plaintiff's petition.

We challenge the court's attention to this exhibit an
showing how small, relatively, is the amount to be paid
by each bank.

E. The "Eight Per Cent on Capital" Deception.

The banks have adopted in this case and constantly
reiterated the misleading statement that they pay eight
;per cent of their capital to the Guarantee Fund. They
pay nothing of their capital to the Guarantee Fund. The
Guarantee Fund payment is an expense of operation, a
charge against operation and for the privilege of do-
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ing business as a bank. It is no more to be figured asa per cent on capital than is any other expense of oper-
ation.

For instance, take the analysis of operating expenseand income of the banks for the year ending June 30,1926 (Exhibit 39). This shows that of each dollarof income of the banks there was paid to the GuaranteeFund nine and eight-tenths cents, or about one-eleventhof the income, and that there was paid as salaries andwages 23.90 cents out of each dollar, or approximatelyone-fourth of all income. Inasmuch as the salariesand wages amount to about two and one-half timesthe contributions to the Guarantee Fund it would bejust as pat and reasonable to state that the banks paidtwenty per cent of their capital as wages and salariesas to say that they paid eight per cent of their capitalas contributions to the Guarantee Fund. The sameillustration will apply and the same figures hold goodwith respect to interest on deposits in savings whichamount to more than five times the payments to theGuarantee Fund. With the same reasoning they couldstate that they paid forty per cent on their capital asinterest on deposits and savings.

In this connection we again challenge attention tothe figures already quoted from Exhibit 38. Duringthe eighteen months ending June 30, 1928, the paymentsto the Guarantee Fund were ten cents out of each dol-lar of gross earnings and during the year ending June30, 1926, were a fraction over nine cents out of eachdollar of earnings.
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F. Liquidating and Nationalizing.

The argument that certain banks will possibly liqui-
date or nationalize affords no reason for judicial milli-
fication of the law. The court is asked to take into con-
sideration and speculate as to the effect thereof. There
is no evidence on the proposition. This same threat was
made at the time of the enactment of the law and
some banks did withdraw. But that question is not in
this case and should not be permitted to prejudice it.

Mr. Schantz on cross-examination testified that he
was unable to name any strong state bank that would
nationalize or any state banks that would liquidate if
the assessments were continued (p. 903, V. 3, B. of
Ex.). He refused to express and had no opinion as
to when such assessments would have that effect (p.
904, V. 3, B. of Ex.).

A fair consideration of this matter, if the same were
pertinent, would involve broad and extensive evidence
as to the advantages and disadvantages of the national
and state banking systems, and an appraisal of the
various benefits attaching to a state banking charter
as distinguished from a national. There are many ad-
vantages attached to a state charter as distinguished
from a national one. Some of these are statutory of
which the court will take judicial notice. Among these
are: A national bank is required to keep a certain per-
centage of its deposits with a federal reserve bank with-
out interest-7 per cent for instance of the deposits.
A state bank is not under this obligation; it gets in-
terest from its depository. A state bank may loan to
one borrower 20 per cent of its capital and surplus;
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a national bank only 10. A state bank can make indi-
vidual loans to its customers as large as a .national
bank with twice the capital.

These and other benefits and advantages the legisla-

ture conferred on state banks in imposing the Guar-

antee Fund obligation are illustrative of the impossi-

bility of a court judicially inquiring into and passing
on the matter. Manifestly an inquiry into the matter

of the continuance of the Guarantee Fund Law involves
an inquiry into all related matters and the law as a

whole.

IV. PRESENT AND FUTURE BENEFITS

The banks admit past benefits to them from the Guar-

antee Fund. The evidence of impaired benefits now is

scant. They raise it by inference and imply it from

the condition of the Fund; this is a matter of argument
and is covered hereafter. It is in evidence that the acts
of the banks in giving notice of their intention to file,
and the filing of this suit, was the disturbing factor. It
is the only tangible evidence of reduced confidence.

Mr. Woods testified (p. 343, V. 2) :

Q. Use. "What happened in October and No-
vember?"

A. "The State Bankers Association was held in
Omaha and the newspapers carried a report that
certain state banks would contest the assessment
and refuse to pay the assessment."
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Q. 1487. "Was the report spread that the bankers
would refuse to pay the assessments?"
A. "I think that was carried in the papers in

Omaha."

Q. 1488. "What effect did this announcement
have that a large number of bankers were going to
refuse to pay their assessment?"
A. "I can't tell what effect it had for the Lin-

coln papers touched it rather light, probably many
people wouldn't see it, but the Omaha papers played
it up with large captions."

Q. 1489. "What effect would such an announce-
ment have?"
A. "It w_ould tend to check confidence if it was

read and its full significance understood."

Q. 1490. "Mr. Woods, you are familiar with the
fact that the banks did refuse to pay the assessment
and did bring this snit involving the Department of
Trade and Commerce. What effect did this act have
on the situation?"
A. "I can only make an estimate from informa-

tion that has reached me that some of the best bank-
ers in the state have told me the agitation, including
the suit, has created some nervousness."

The commencement of the demand of public officials
for bonds for public deposits occurred in September, 1928.
At that time the State Bankers Association met in Omaha
and the president announced that the banks were not
going to pay the next assessment (p. 661, V. 3, B. of Ex.).

State Treasurer Stebbins testified that after he learned
of the proposed contest of assessments he played safe and
asked for bonds in the latter part of December, 1928 (Qs.
3031-3, pp. 697-8; Qs. 3005-6, p. 693, V. 3, B. of Ex.).
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In several questions, commencing with Question 1363,
page 315, Volume 2, Bill of Exceptions, Mr. Woods was
asked as to the effect of the continuance of the Guarantee
Fund assessments. This called for an opinion. Mr. Woods
answered this question by stating that he could not tell
what the effect would be, considering the complication

caused by the suit, and that it was his theory that it

was a matter for the legislature. The court by sustaining

objections struck out the reference to legislative relief

and the filing of the suit (Qs. 1368-9, pp. 316-7, V. 2, B.

of Ex.). The court erred in so doing.

Manifestly questions as to the effect of the Guarantee

Fund in the future were calling for wholly speculative

and incompetent evidence. But if the answers could stand

they certainly should contain the elements the witness

took into consideration.

Mr. Woods testified (p. 356, V. 2, B. of Ex.) :

A. •'I said that I thought the assessments for the
years 1921, 1922, 1923 at the rate of 1 1/20 per cent
was perhaps a minor contributing factor to the fail-
ure of some of the banks at that time, but since 1923
and since the maximum assessment amounted to
only .6 per cent, I do not believe that lower and re-
duced assessment could be considered a material,
contributing factor to the failure of these banks.
I don't say it doesn't affect the earnings and I ana-
lyzed the figures to show the whole amount for five
years and was only about one twenty-fourth of the
loss as determined by Mr. Peterson in his experience
with failed banks."
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(p. 358, V. 2, B. of Ex.) :

Q. 1564. -1 asked for your opinion, if you know
of any benefits?"
A. "Because of my inability to read the minds of

the people throughout Nebraska I am unable to
answer."

Q. 1565. "Can you think of any benefits they
would derive from a continuation of these assess-
ments?"

A. "That is to the banks?"

Q. 1566. "Yes, sir."
A. "Well, I think, I don't know how widespread

the feeling is; it may not be widespread but I know
there is some sentiment in the state that regardless
of whether it is injurious or not the banks ought to
pay the assessments. Now, if that is widespread and
is sincerely- held, if the banks can pay until relieved
by the legislature, there would be some benefits in
paying it."

In March, 1928, Mr. Schantz prepared and circulated
2,000 copies of a pamphlet concerning the Guarantee
Fund Law. He quoted in this document "The Story No
Other State Can Tell." He referred to the total liability
of the Fund as twenty million dollars and recovery of
ten million, leaving ten million net deficit and recom-
mended the following (pp. 891-3, V. 3, B. of Ex.) :

"Ask the coming legislature to amend the present
law whereby the Guarantee Fund Commission can
pay the depositors with receivers' certificates without
interest. ln any event not to operate a bank as a
going concern longer than two years; pay the present
closed banks off in their respective turn and then
proceed to liquidate the present so called going banks
now under their management and such others as are
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turned over to them hereafter. Then as fast as funds
are realized from the assessments against the solvent
banks and realized from the assets of the closed
banks, call in and retire these certificates as fast as
possible. In the meantime should sufficient be real-
ized from collections and assets in any specific bank
that will justify it, allow the receiver to pay a divi-
dend to the depositors in that particular bank and
endorse such dividend on the certificate when pre-
sented in due form. Furthermore, this will give the
depositor a negotiable piece of paper which he can
sell, dispose of or use as collateral, as might be.
With this plan in operation I believe any banker in
the state will gladly loan his customers or the holder
of one of these certificates fifty per cent of its face
value. It giyes the depositor something he can use
and he will gladly await his turn to receive ultimate
and full payment. With this plan in effect, I believe
both the public and the bankers will be satisfied and
with favorable conditions prevailing over the state
as it now appears to be, that the entire obligation
can be paid off and out of the way in four or five
years and we can continue to say 'The story no
other state can tell'."

V. CONDITION OF THE GUARANTEE FUND

A. Guarantee Fund Commission

The administration of the Guarantee Fund has been
in the hands of the bankers since 1923.

The Guarantee Fund Commission Act was drafted by
the bankers legislative committee and passed on the de-
mand of the bankers in 1923.

By the terms of the act, the bankers submit a list of
names of state bankers to the governor from which list
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he selects the members of the Commission. The Commis-
sion in turn selects its secretary. The state of Nebraska
is divided into divisions, or groups, as they are called, and
each group of bankers has its representative on this Com-
mission.

Hon. Charles W. Bryan, governor of Nebraska in 1923,
called by the intervenors, testified among others, as to
the activity of the banks in procuring control of the
administration of the Guarantee Fund (p. 712, V. 3, B.
of Ex.). He declared that it was during his administra-
tion that the Bank Guarantee Fund Law was amended,
the Guarantee Fund Commission created and the special
assessment reduced from one per cent to one-half of one
per cent; that he was familiar with the manner in which
the legislation was advocated and finally passed; that
the banking committees and groups met in the governor's
office; that it was his observation that the bills were
pushed and advocated by the bankers of the state who de-
manded that the Guarantee Fund Commission be com-
posed of bankers of their own nomination.

B. Assets and Liabilities.

The total net liability of the Guarantee Fund, adjudi-
cated in receivership banks and prospective in Commis-
sion-operated banks, is estimated as between eleven mil-
lion dollars and sixteen million dollars.

Mr. Peterson estimated it at about the latter figure
but it appeared that in his statement he had failed to
include stockholders' liability in the failed banks (Q. 316,
p. 62. V. 1. B. of Ex.) and that the experience of the
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Department had been a realization of twenty per cent
on this asset (Q. 268, p. 55, V. 1). It also appeared that
there had been an increase of ten million dollars of as-
sets based on book value between his estimate of May,
1927 (Exhibit 4, p. 67, V. 1) and his estimate as of
December 31, 1928, (Exhibit 1, p. 65, V. 1), apparently
Without corresponding reflection in the estimated total
recovery.

On the evidence, a conservative net liability would
probably be around thirteen million dollars.

However, the amount primarily concerns the depositor
in a failed bank for it affects the time when, and the
extent to which he will receive his money; it does not
increase the banks' annual assessment or contribution for
that is fixed by law.

VI ACTS OF WAIVER AND ESTOPPEL

The banks are estopped as a matter of law to bring
this action by their specific acceptance of the Guarantee
Fund Act and their operation thereunder and the receipt
of its benefits through the years. This point is separately
covered hereafter. At this point we want to show that
the evidence is overwhelming and undisputed of represen-
tations and conduct of the state banks for approximately
twenty years, and particularly during the later years,
Which operate as an effective and complete waiver and
estoppel of any right to assert the unconstitutionality of
the special assessments, especially and doubly so
as to the existing depositor claimants who be-
lieved in and relied on said representations and
conduct in making the deposits on which their
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claims are founded. This portion of. the brief there-

fore will be almost wholly devoted to the acts and conduct
of the banks during the last five years which directly
induced the deposits of the present claimants against the
Guarantee Fund. The assessments levied and to be levied
for a period of years will naturally go to these particular
depositors.

The principal acts were the inducing of deposits
through the advocacy and advertising of the Guarantee
Fund and its protective insurance plan by the following
means:

1. The use of conspicuous signs of varying sizes on
the interior and/or exterior of the banks.

2. The issuance by the banks of certificates of deposit
for deposits with a recital thereon that the deposits were
protected by the Depositors' Guarantee Fund; similar
recitals on check forms, deposit slips, letter-heads, and
other printed matter, delivered to depositors.

3. The distribution of circulars and questionnaires
and other printed matter in praise of the Guarantee Fund.

4. The general and universal imparting to the public
and depositors by word of mouth and extensive and large
newspaper advertisements that all the state banks In
Nebraska were associated together for the mutual pro-
tection of deposits; that the banks were a giant co-opera-
tive insurance association under the law; that each would
pay assessments until all claims were paid; that their
liability had been adjudicated by the Supreme Court of
the United States; that a depositor in a failed bank
would be paid in any event by the existing banks; that
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there was no longer any need to keep money in mattress
banks and that the receiving bank and all other banks
were back of the deposit. Newspaper advertisements were
illustrated and headed with a picture of the United
States Supreme Court rendering the decision and of
Nebraska's new capitol building and similar effective illu-
St rations.

A. Individual Claimant Depositors, and Stipulation as to
Their Testimony.

THE FACTS AS TO THE INDIVIDUAL CLAIMANT
DEPOSITOR, AS STIPULATED:

Rev. J. C. Peterson, of Dannebrog, a depositor, testified
as to his deposit and the representations inducing same
and his reliance thereon and other related facts as
follows (pp. 478, et seq. V. 2, B. of Ex.) :

That. he lives at Dannebrog, in Howard county, Ne-
braska, where he has lived since 1892; that he has been
minister of the gospel during all those years; that he
was a depositor in the failed Boelus bank and in the
failed First State Bank of Dannebrog, then in the hands
of receivers and wherein he had been allowed his claims,
the major one for $5,460.35 on which he would receive
$900 to S1,000; that he was told by the bankers and by
people interested in the bank, directors, etc., that his
money was perfectly safe; that its repayment was guar-
anteed by the State Guarantee Fund and that if the bank
should fail it would only he a matter of from thirty to
sixty (lays until he would have his money; that the banks
had signs similar to those introduced in evidence adver-
tising the Guarantee Fund and the safety of the deposi-
tors' money; that they had quite an influence on him in
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leaving his money because he believed in these signs and
advertisements; that the signs stated "Your money is
guaranteed by the State Guarantee Fund of Nebraska";
that on their checks they had printed the same thing;
that Exhibit 18, page 490, Volume 2, Bill of Exceptions,
is a check drawn by witness on the forms of the First
State Bank of Boelus on which it says "Deposits are
guaranteed by the Guarantee Fund of the State of Ne-
braska"; that some of the advertisements of THE FRE-
MONT TRIBUNE that had been previously read at the
trial that afternoon were some that he had read; that
there was one about depositors not losing a cent that he
remembered especially and that it applied to him; that he
believed these signs and statements and advertising to be
true with reference to the Guarantee Fund; that he re-
lied upon these representations in making his deposits
in the banks and that he would not have made the de-
posits but for the representations about which he testi-
fied; that all the banks in Dannebrog had failed; that
he renewed his certificates of deposit from time to time
after reading the advertisement Exhibit 27 of Exhibit 13
and other advertisements. (The named exhibit is the last
one of a series in the Omaha Bee publishing the names
of the state banks of Nebraska publishing the series.)

After Mr. Peterson had testified and Mr. Carl M. Jor-
gensen had been called and sworn (p. 488, V. 2, B. of
Ex.) the plaintiffs asked the court for a rule fixing the
number of depositor witnesses who might testify, stating
that an immense number of witnesses might be called
on this same proposition. The attorney general stated
that lie was only interested in bringing such number of
depositors to testify as.would show beyond a doubt the
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representations with respect to the Guarantee Fund by
the banks, namely, that the depositors were protected by
the State of Nebraska, and they relied upon these repre-
sentations and made deposits in these banks which they
otherwise would not have made (p. 486, V. 2, B. of Ex.).
The intervenors expressed willingness to not unneces-
sarily encumber the record with a number of witnesses
if there was a stipulation that they made their deposits
upon representations of the banks in which they had their
funds when the banks were taken over by the Guarantee
Fund Commission (p. 487, V. 2, B. of Ex.).

It was then stated that in the matter of the failed First
State Bank of North Bend, the Scribner State Bank, the
Dodge State Bank, which banks were included with
other banks in the advertising published in Dodge county,
it was the purpose of the defendants to produce witnesses
to show that they had read and relied on the advertise-
ments, and relying thereon deposited money in these
particular banks, and that if counsel was willing to stipu-
late as to these witnesses they would not be called.

Whereupon the following stipulation was entered into
(p. 488, V. 2, B. of Ex.) :

"It is stipulated and agreed by and between the
parties to this action that the defendants have in court
and on the way twenty-five depositors from different
banks in the state, engaged in different occupations, who
were depositors in different state banks now in the hands
of receivers and that each and all of these depositors have
adjudicated claims that are final and unpaid and ordered
paid by the courts out of the Depositors' Guarantee
Fund; and that these witnesses, if called to the stand,
would testify as follows:
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-1. That prior to depositing their money in said
state banks the officers of the said state banks made the
same representations to them with reference to the Guar-
antee Fund as the witness Peterson testified were made
to him by the officers of the banks in which he had de-
posited his money and that they read the same adver-
tisements as Peterson testified that he read and that the
said banks displayed the same signs and printed matter
as Peterson testified were displayed by the banks in
which he deposited his money.

"2. That these depositors relied on said representa-
tions by state bank officials and on said advertisements
and signs and printed matter and would not have de-
posited their money in said state banks but for said
representations and advertisements and signs and printed
matter.

"3. That said witnesses are in the same situation as
the witness Peterson with reference to their respective
deposits and banks.

"4. That the evidence of said twenty-five witnesses
shall be treated the same as though they had been pres-
ent in court and testified to the effect.

"5. That the witness fees of those present of said
twenty-five witnesses shall be taxed the same as though
they had been sworn and testified.

"6. That the defendants are able to produce four
witnesses from Dodge county who are depositors in the
First State Bank of North Bend, now in the hands of
the Guarantee Fund Commission and ordered by the
district court into receivership. And that they severally
have deposits in said bank, made while it was a going
concern and under circumstances similar to those of the
witness Peterson and that the testimony of such wit-
nesses is to be considered as offered the same as if they
had personally appeared and testified.
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"7. That the above stipulations shall apply to inter-
venors and be treated and considered as evidence on our
behalf, subject to the objections made."

(C) Representations and Advertising of Banks

(1) BEE AND OTRER ADVERTISEMENTS

In June, July, August and September, 1926, 336 state
banks of the state ran a series of twenty-six page adver-
tisements in THE OMAHA DAILY BEE, practically all full
page (p. 205, V. 1, B. of Ex.). These advertisements ap-
peal as defendants' Exhibits 2 to 27, inclusive, of Ex-
hibit 13, and at pages 240 to 265, Volume 1, Bill of Ex-
ceptions. The publication thereof was procured and
paid for by the 336 banks listed on the last advertise-
ment, Exhibit 27 of Exhibit 13, at page 265. There was
a written contract with each of the banks for the publi-
cation and each paid its prorata share (Qs. 1079 to 1083.
pp. 206-7, V. 1, B. of Ex.). Mr. Leo R. Wilson, adver-
tising manager of THE BEE, handled the matter for THE
BEE, and he produced an audit of the circulation of
THE BEE made by the auditor of circulation, Chicago,
which he stated showed the distribution of THE BEE at
the time these advertisements were published (p. 209,
V. 1, B. of Ex.).

The auditor's report appears at page 266 and shows
the distribution of THE BEE by towns in the state of
Nebraska. An inspection of pages six to eleven of said
audit shows that the list of towns is substantially the
same as a list of state banking towns and that the daily
circulation in said towns is representative and in the
small towns of the state. outside of Omaha, aggregated
29,79R daily and that said advertisements carried their
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publicity into practically every state banking town in

the state. Facsimiles of these advertisements appear
hereinafter in this brief on a miniature scale. We invite

the court's attention to the original advertisements as
contained in the record. Ten of these advertisements were
likewise printed in THE FREMONT EVENING TRIBUNE, and
it is noted on THE BEE advertisements which were pub-
lished in THE FREMONT TRIBUNE.

Attached to those published in THE TRIBUNE were the
names of the fourteen state banks of Dodge county. THE
TRIBUNE is a daily paper of large circulation, circulating
in Dodge and surrounding counties, and completely cov-
ering its territory of Dodge county and surrounding coun-
ties as testified to by Ray L. Hammond, manager thereof
(p. 399, V. 2, B. of Ex.). Hereinafter are facsimiles
of the advertisements as published in THE BEE and THE
TRIBUNE.

In the preparation of the advertisements, Advertising
Manager Wilson talked to Dan Stephens, of Fremont, and
Mr. Schantz of Omaha a number of times (Qs. 1111 to
1113, p. 212, V. 1, B. of Ex.) and obtained the data
(supposedly figures) from the Guarantee Fund Commis-
sion (Q. 1109, p. 212, V. 1, B. of Ex.). The cost of pub-
lishing the advertisements was apportioned to the banks
in accordance with their deposits, and Mr. Schantz of
the First State Bank of Omaha, as the largest bank in
the state, contracted in writing for their publication and
paid his share, between $500 and $600 (p. 853, V. 3;
p. 213, V. 1).

Prior to their publication, there was a letter signed by
Mr. Schantz and others relative to the publication, which

law
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letter was circulated generally endorsing the move. Mr.
Schantz' name headed the list as Mr. Kirk Griggs re-
called; Mr. Griggs made an effort to find a copy of the
letter but was not. able to do so (p. 916-7, V. 3, B. of
Ex.). Mr. Schantz, however, did not deny such activity
on his part.

The advertisements were displayed to bankers one by
one in conference with Mr. Stephens at Fremont, and at
which conference Mr. Schantz and others were present
(p. 857, V. 3, B. of Ex.) ; there were about half a dozen
others present and the advertisements were read to them
(p. 568-72, V. 3, B. of Ex.). It fairly appears from the
evidence that Mr. Stephens and Mr. Schantz were the
prime movers in the activities resulting in the publication
of these BEE advertisements. Mr. Stephens testified that
he caused the re-insertion of duplicates of them in THE
FREMONT EVENING TRIBUNE and that his Fremont State
Bank paid half the cost and the other state banks of the
county paid the remaining half (Q. 1745, p. 399, V. 2,
B. of Ex.) Mr. Kirk Griggs, former secretary of the
Department of Trade and Commerce during the period
January, 1925, to January, 1927, discussed with him the
matter of THE BEE advertisements from the standpoint
of not causing a conflict between state and national banks
but he had nothing to do with the preparation of the
advertisements and furnished none of the written matter
that was to go into them (p. 920, V. 3, R. of Ex.).

These advertisements were as follows:
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A Story no other State can tell
EBRASkA today tells a story to her
sister States that no other State can

tell. It is a story with a background of
shadow but with highlights of courage and
stamina.

The Shadows came with deflation days, but
back of those shadows there was a sound law and sound
bankers in Nebraska. They had the courage and the grit to
see it through.

Were a title needed for this story it
might he written, "Seeing It Through." Under the opera-
tion of Nebraska's sound law, the Bank Guarantee law, and
in the hands of Nebraska's wind bankers, not a dollar has
been lost to the depositors in Nebraska's state banks. The
funds of these depositors are intact. As the liquid capital of
the business firms, of the farmers, and of the workers these
protected deposits are continuing to do the work of the state.

Seeing it through has called for the pay-ment of millions of dollars to the Guarantee Fund by the
state bankers of Nebraska. Under efficient supervision,
with the finest spirit of co-operation and with a sacrifice of
personal gain that has proved the mettle of every state
banker, the Nebraska plan has been carried on until it is pos-
sible to tell this story that no other state can tell.

Each Sunday and Wednesday will appear
in THE OMAHA BEE this story of Nebraska's financial
strength.

It will hold a thrill for the people of
Nebraska, for the men and women in business, for the farm-
ers and the workers in field and factory. Read the chap-
ters told in graphic form as the story unfolds. Mail them
to friends in other states that they may learn of the strength
and courage that has made it possible.

I.O•bor ,• l ta n. 1.11 (1...a.er (4„. I Z.,6 /.st Z 41. / 227, ) C•ITIO, Ora... Mt

EXHIBITS 2 AND 3 OF EXHIBIT 13
Pages 110 and 111
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Nebraska is a Ranatkabk State!
Ftrsl Traveler- "I was reading the busi-

ness chart the other day and I noticed
Nebraska listed as one of the bright
spots, do you know the reason?"

Second Traveler—"Yes, Nebraska.is really
a remarkable state. In agricultural
products there is raised here a surplus
of four out of five of the world's basic
needs, corn, wheat, cattle and hogs."

Third Traveler--"But that is not the whole
story. Nebraska's financial institutions
are on a solid foundation. Bank failures
have been fewer here, and under the
state law the deposits in state banks are

protected. This law has been in effect
about 15 years and during that time
some $26,000,000 in deposits in failed
banks have been paid back to depositors
under that law.

Nebraska was hit by the depression, of
course, but while it had to stand the gaff

of low prices, its financial structure
 has

come through more solid than ever
 and

the people still have the saved-up
 wealth

represented by their protected bank de-

posits. A check drawn against a deposit

in a state bank in Nebrask
a is as safe

as a banknote."

The Record of Nebraska's 
Financial Stability:

898 State Banks  
05.000,000 deposits

170 National Banks   202,000,M0 deposits.

66 insurance Companies - - 182.000,000 assets

84 Building & Loan Assns. - 142,
000,000 assets

24 Trust Companies   60,000,000 assets

Nebraska produces in new wealth each

year: Farm products, $500,000,000; prod-

ucts of industry, $800,000,000.

The wealth of Nebraska in men and ma-

terials is covered by insurance; life, fire

and casualty, to the amount of $5,000,-

000,000 for which its people pay in an-

nual premiums more than $45,000,000.

ge7,

EXHIBITS 4 AND 5 OF EXHIBIT 13

Pages 112 and 113
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The Opinion of the Highest Court
HE constitutionality of the Bank
Guarantee law of the State of Nebraska was sub-

mitted to the highest court in the nation.

In sustaining the law the court said:

'When the legislates?, tot Nebraska, h4k' 0. Ws &mak,'

lain Ineorgaratia ineperaon and esageratlon for the gea

tertian of Ordeal,. are neee•earg oalegattade, Ma court nrtaln-

to coaxal mg that it im aro,. The power £04... p4 beforehand,

to-operation owl than, ill. beliered. to make • father! tualledg

snot • general genie alnetat ...elide, mut be rerognIsed 
it

IMPernnoolt ta elo Us groper work.

"In Dor opinion Ike aatele ;afore ma is evil .4101. 11., 
Nate,

roomattellawal parer '—I 40.4 Sago Soonow Coon.

Under the laws of th... state of Nebraska
the banks within the state banking system "co-operate for

the protection of deposits" as outlined in the excerpts here

printed from the opinion of th? Supreme court of the United

States.

The purpose of the laws of Nebraska and
of the co-operation among the state banks is to "make a \
failure unlikely and a general panic almost impossible."

The prevention of individual failures has
not let been accomplished by the state banking system, but
not a depositor in a State bank in Nebraska has lost a dollar

since the law was enacted. Further experience and further

operation of the Nebraska banking laws are moving in the
direction of cutting individual failures to a minimum by
bringing to the state banking system the counsel and exper-
ience of the state's best bankers. The program of bank co-
operation has, however, made a' general financial panic
"almost impossible." The protected deposit* in the failed
banks have been kept intact and thus large portions of the
liquid capital of the people of the state, have been continued '
at work in the business life of the state. It has increased
safety and built confidence, the foundatfon stone of pros- ,
perity.

'1 •$ )'2444 101111. 0.•••
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No Mattress Banks in Nebraska
0 NCE upon a time money and valu-

ables were kept in strong boxes in
the home. There was no other place to
keep them. There were no banks as we
know them today. With the coming of
banks, money was placed on deposit and
valuables of other kinds were put into safe
deposit boxes.

In the early days of banking there was
naturally a backwardness about placing
money on deposit. As banks grew stronger
and banking systems better organized this
timorousness about entrusting money to
banks practically disappeared.

In Nebraska there is no longer any need to
keep the money in the mattress, in an old
woolen sock or hidden away in a tin can.
The State Banks in Nebraska are associated

S7 .f

• - rAa ha, la

together under the law for the mutual pro-

tection of their deposits. There have bee
n

bank failures in Nebraska. But there has

been a lower proportion of failures in 
Ne-

braska than in most states. A strict sys
-

tem of State bank examination is co
nstant-

ly improving conditions. Under the Ne-

braska Bank Guarantee Law, those who

once were fearful of banks and kept their

money hidden away in the mattress have

brought it out and put it to work as part

of the capital included in the general bank

deposits, for use in the development of !
the state.

The deposits of the big business house, the
money that is being laid away for the pur-

chase of a home and the dimes and pennies

that are deposited in the baby's savings ac-

count are all safe in the State banks of

Nebraska because deposits are protected.

-r/JF; )
7c.aahaa.-411.

EXHIBITS  6 AND 7 OF EXHIBIT 13

Pages 114 and 115
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A Message yStrength
HE bankers in Nebraska's state bank-
ing system send a message of

strength to the people of the Nation. Fif-
teen years ago the state banks of Nebraska associated
together under the law for the purpose of making certain
that in this state depositors should no longer be dependent
upon the turn of the business cycle, nor upon the skill or
lack of skill of the individual banker for the safety of his
capital or of his savings, entrusted to their care.

During this period the world war came
upon us with its dislocation of business.
Following this came the period of inflation
preceding our own entry into the war. Then our own war
years with their immense loan drives and the hectic financ-
ing that accompanied those years.

Then came the post- war inflation period
when the nation lost its financial balance
and industry and agriculture from the
height,: of inflation were precipitated into the depths of de-
flation

4e, /4 "Fa z
ata. J.. 

The experience of those years was more
than the ups and downs of the business
cycle; it was the twistings and turnings of
a world flushed with success on one day and chilled with de-
pression the next.

Here and there individual banks in the Ne-
braska state system were unable to stand
the strain and went under. There were
losses in Nebraska as there were losses in every state in the
Union.

Of all the state systems, however, the Ne-
braska system alone came through solid,
solvent and without loss to a single depos-
itor. The Nebraska state bank system as a whole absorbed
the losses of the unit state banks that went under and on the
surface of the financial sea of Nebraska's state banking
system there were only a few ripples that told of the 'tepths
of the currents underneath.

41.S.
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Do YOU believe in

cite:dent
lbriukr do/

lridowi do/

nsurance?
L IKE a giant insurance company the state

banks of Nebraska are associated under the laws of bele.

braska for the protection of the deposit
s of the State Hanks. Men

provide for the insurance that goes to their dependents after

death by paying for it The insurance of the deposits
 placed in the

state hanks in Nebraska is said for by the bankers. It Ls held by

,:enne that if private funds build upon estate thniugh life insurance

it wmulel equally Just that private foists should contribute to

wards the insurance of the estate built up through hank deposits

Hot it isn't Whet her there is ever any modification of this plans

en the hands in the future and depends upon how the people look

at it as a matter of justice. As things now stand it is all paid by

the state banks Ti, many of the state lainks it has meant theme,

f ice of profit.. oser a period of years.

The purpose of this chapter in the story that
only Nebraska can tell is not to discuss this point however, it to

rail attention iii the fact that the system that Ilas smde this pee

sit&is like a giant insurance company.

The combined deposits in the banks of tit'
banking system in Nebraska is V.WillOn.009, the funds of snore than

500,000 depositors. The men and women who art, these depositors

and whose money silt these banks know that it is safe because un-

der the workings ,ef the giant insurance plan, these deposits art,

protected.

This insurance plan not only protects the de- „,./
posits in the hank, it protects the sleep of 500.000 depositors and

their tweace of mind It protects the business that is dependent up-

on Apse deposits If protects the farmer whose funds on deposit

lire to he used for the I tearing of the mortgage or the stocking of

the feed kit It protests the worker whose funds in the bank are

twine saved against the. day when he and his wife and little ones

can move into the new house on the hillside

A giant insurance plan, filled with the snirit
of confidence and trust !MT..- the money in the bank is safe

;cc

Tornado fifffererf do,/ 
XreVictims do./

"re rye, 1̀.2.4/1 bL'.`/J5
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Nebraska is going ahead
Slate Banker

"Nebraska is glad to have you gentlemen come
here to make this state your home. Your de-
posits in this bank are protected under a plan
whereby the state banks as a whole are associ-
ated under the law and through a system of as-
sessments and central control, your deposits are
safe. If a bank fails for any reason we jointly
pay the lass"

New Business Man
"This plan of protecting deposits, operating for
state banks under the laws of Nebraska is the
thing that has finally determined my selection
of Nebraska as the state where I want to estab-
lish my business. Because of this I expect to
find a confidence in your financial institutions
that will make business here a nleasure as well
as a matter of profit."

Neu; Farmer
"It settles the matter for me, the safety of my
bank deposit is vital. We farmers do not have
a quick turnover and cannot change our course
as the markets change. I am glad I can come to
Nebraska and lot my cash in the bank and go
to ,leep itt night without worry."

The funds in the State Banks of Nebraski,
are intact. In plans for business expansion
and futu re development much depends upon
the ready cash in hand. In Nebraska the
ready cash of the people ieposited in State
Banks is intact, ready for use in the busi-
ness life of the state.

As in all the states in the Nation. Nebraska
had its bank failures, particularly during
the deflation period. In Nebraska however, there were no
losses to depositors in state banks. The funds of these de-
positors, big and little, are intact. They were paid back dol-
lar for dollar under the workings of the Nebraska Guaran-
tee law. Under this law the state banks assess themselveAV
for the amount of the deposits in the failed banks and makeit
it good to the depositors. Therefore, because this has been
done by the state banks and because the deposits of the peo-
ple of Nebraska are intact, Nebraska is at all times ready to
go ahead. Nebraska is now going ahead and Nebraska in-
vites business tnen, farmers and all other home seekers to
come here, make their homes here and take part in the work
of developing Nebraska toward an ever brighter future.

Agzeter c r 44 . zg, z r//, y
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Surely,
71;at Check is drawn on aWebraska StateB

ank

82.... 2.,

Salesmanager: (a conversation in

1922). "Chief, I've been hearing

more disquieting rumors about bus-

iness conditions in the agricultural

states and I think we ought to be m
ore

careful than usual. Here is an orde
r and

a check from Jones & Company; do 
you

think we should ship the goods until we

can find out something about the ban
k

on which this check is drawn."

President.. (examining che
ck)

"Surely, ship it. This check is

drawn on a state bank in Nebraska.

We've been doing business with

Jones for years and we know they ha
ve

ample deposits, also we know that in N
e-

braska the state bankers protect each

others' deposits under the State Bank

guarantee law. That check is good."

Many conversations like the above in 
many

business houses, took place in 1922,

when the depression days were dar
kest.

But, then as now, the Nebraska mer
chant

who draws his check on a deposit
 in a state

bank, in Nebraska, had that ch
eck hon-

ored.

This illustrates the soundnes
s of Ne-

braska finance, even in t
he darkest days.

It shows as nothing else 
can the value to

the state as a whole of
 the state bank

Guarantee law. It illustrates the manner

in which this guarantee sy
stem keeps busi-

ness going as usual. It is 
part of the story

that no other state can 
tell.

euix- 
rs, z6, '29: 7 4---)

44. is/a "a42,
+L.
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„ In the
Shin Plaster Days

(

lidIME was when there was practically no government
control of banks or banking practices. Those were

the days of "free banking" and money was issued with no segregated reserves
behind them. When banks went under there was not only put in jeopardy the
funds on deposit, but the money issued by the failed banks was usually worth-
less. Those were the "shin plaster days. In hundreds of attics in Nebraska
homes there are old trunks in which are hidden away samples of this oldtime
shin plaster money.

The strong men in both the banks and the government
realized that such a situation could not be permitted to
continue. The result Was the banking laws of today in both state and nation.
We never worry now about the money in our billfold. Sound banking laws
guarantee their payment out of segraxoted reserves and it makes no differ-
ence to the holder whether the bank that issueqTheni is a strong bank or a weak
bank. The bank can fail, but the money is good. Because the system back of the
money is sound.

In Nebraska, the bankers and the state legislature real-
ized that safety of bank deposits was as essential as
safety of money issued by banks. Both are forms of credit, necessary to mod-
ern business. The check that is drawn against a deposit is even more widely
11Sed as a form of credit than the money issued by the banks. Nebraska has or-
ganized a system to protect these checks, by protecting the deposits against
which they are drawn. State banks authorize checks and under the Nebraska
state system of protecting deposits, these checks, drawn on deposits in state
hanks in Nebraska, are as safe as money. The safe, confident conduct of busi-
ness makes it necessary that as far as the systems of men can make them, all
forms of credit should be safe, bank deposits and the checks drawn against 
them, as well as money.

Za...G.røv• -7, PZ d/4 60')

. •

'Deposits in this Bank
protected under
Nebraska Bank
Guarantee faw
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Pushin
throuq

your money
the indow

ONFIDENCE in the banks of
the United States is the greatest ex-

pression of confidence of which there is
any record. It is a confidence well placed. The great
banking structure of the nation is sound. Bank failures,
whether they r,sult from poor banking practices, from
runs on banks, which if continued, no bank can with-
stand, or from dishonesty on the part of bank officials,
are relatively few in number. As an exoression of confi-
dence in State banks in Nebraska these banks have total
deposits of nearly $288,000.000. The deposits in the state

I banks in Nebraska that have failed during the last fifteen
years—during which time the nation has gone through
one of the greatest financial crises in its history --
amounted only to about $26,000,000, less than 10 per cent
of the total.

Those who pushed their money through
the teller's window of these failed banks
may have had in their deposits the total of their life sav-
ings. It may have bes.nc,64he buli.o. capital with

('est

which their business-was conducted. To them, the loss

of these deposits would have meant real hardship and in

many cases disaster.

In the State Bank System of Nebraska
happily, the depositors who pushed their
money through the windows of the failed banks, as well

as those who pushed their money through the windows

of the sound banks, have not lost a dollar

The sound character of the state bank-
ing system in Nebraska has been built
up under the Nebraska Bank Guarantee law. It is the

one law of its kind that has stood the test of the finan-

cial crisis that came with the deflation period. The Ne-
braska state banking system stands alone with its record

of not a dollar lost to depositors When you push your

money through the window remember that the story of
the Nebraska state banks—

Is a Story That No Other State Can Tell
a, 7

EXHIBITS 12 AND 13 OF EXHIBIT 13

Pages 120 and 121
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have we got it
our money John?, r A

Mother--"I notice in the paper John that some
banks down south have failed. Think of all the money those people
down there will lose. I'm just wondering where we've got our
money."

Father--"It's all right Mary, the money is in the
State bank in town. I tell you that Guarantee law in Nebraska is a
mighty fine thing. We can go on about our affairs and know that
even if our bank goes under we will get all our money because the
other state banks will make it good."

When the news was printed recently of the fail-
ure of a group of banks in two southern states it is probable
there were conversations similar to that reproduced here all over
Nebraska. The sense of security that is the possession of the depos-
itors in state banks in Nebraska is one of the greatest benefits of the
Nebraska Bank Guarantee law. In the old days, before the Guarantee
law, a feeling of terror ran through a community whenever there was
a rumor that a bank was in danger.

Now there are only a few casual inquiries. The
depositors go about their business without uneasiness and without
worry. They know that the deposits in the state banks in Nebraska are
protected deposits and that even if a bank is closed and finally liqui-
dated they will have their money returned to them in full under the
operation of the Nebraska Bank Guarantee law, to which all state
banks in the Nebraska state system subscribe

This is a Story No Other State Can Tell
Ow... Z.•
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InWebraska
the guarantee works both ways /

STATE BANKER: "There's an in-
teresting thing about this little trans-
action we have just closed. We are
both protected. We have on deposit in
this bank $5,000 of your money. Under
the laws of the state of Nebraska, this
state bank is joined with all other state
banks in protecting that deposit, and in
protecting all of the deposits in all of
the state banks.

"I have just loaned you an additional
$5,000 and you have given me security
for it in the shape of collateral that I, as
a banker, know is good. I know that
this bank will get that loan back, no
matter what happens to you. You know

that your deposit is safe, no matter what

may happen to this bank. It is a fair

deal both ways."

BORROWER: "You know the biggest

thing about that for both of us? We can

both sleep at night."

Here we have another chapter that
illustrates the confidence and the peace

of mind that good banking has brought

to Nebraska, to both bankers and depos-
itors. It is worth more than a gold mine

to Nebraska. The depositors and the bor-

rowers from Nebraska state banks know
that the guarantee works both ways.

IT'S A STORY THAT NO OTHER STATE CAN TELL!
/ 
ev 

4.0
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EXHIBITS 14 AND 15 OF EXHIBIT 13
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Money in your
Pocket

Run your hand into your pocket and
take out the money you have there. Look at it

for a few minutes while you read this story. That $5 46,,

bill; maybe it is a United States treasury note, maybe

it was issued by the Federal Reserve System; may-

be it is a National Bank note. We will forget the

coins for a minute.

But that paper money? There is no
intrinsic value in the paper, yet you never worry

about it. You know that a piece of paper marked $5

or $10 or any other amount, so long as it is a part of

Uncle Sam's system of currency, is good. Now why

is it good? Because under our banking laws the
national banks of the country have deposited in
reserve, enough securities to take up whatever
amount of these pieces of paper might at any
time be presented for payment. If that $5 bill is
a bank note, you do not worry about the bank that is-
sued it, and it doesn't make any difference to you nor

to the value of that bank note, whether the bank is
solvent or is on the verge of going under.

All of this is as it should be because if we had to worry about rk
the value of the money in our pockets we could never do business of any sort.

Now how about that check you gave to your dealer when
you bought an automobile? You have plenty of funds in the bank, many times more

than enough to meet that-check, but suppose the bank fails before the check is paid?

In Nebraska, under the Nebraska Bank Guarantee Law, the Z's
state banking system protects deposits and so protects checks drawn against deposits. 

' I

It CO ls the settin u of reserves by the state banks to meet any demand that may be N

made for t e paymen o chec s rawn on deposits in state banks. In Nebraska you n
eed ‘s%

not worry about the check drawn against your deposit in state banks any 
more than

you need worry about the money in your pocket.

THIS IS A STORY NO OTHER STATE CAN TELL

Chapter le..A AS,.., Ns Other State C.. ',II. The
 Orn•h• Bee Aweleat II. 11..
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95,000 Years of Labor
ONEY is a medium of exchange we are told.
But it is much more than. that. If we will remember the means
through which we get money--prof its —salary, wages—we will realize that

m.o., is that thing which represents our services, our labor. We do not get any money
we render service of some sort. unlem we do some mrt of labor We cannot work

for everyone, but the money we get for our labor at the place where we work, either as
proprietor or 1so employee, enables IS to trade that money to others for what their labor
cur createrl.

Some of the money we get we save. In saving our money we save a part of
"or labor. Thus our money in the bank is saved up labor that we can take out when we
'iced it to trade to others for the fruits of their labor.

Ili the state banks of Nebraska there is on deposit the stored up labor of
men and women, represented in $288,000,000. If one man could earn this now at the
Tate of $10 a day, it would take him 28.800,000 days. That is impossible of course. Hut
If we could command the labor of 95.000 men and women and put them to work at $10
s day it would take them all of the 300 working days of a year.

They could use none of their earnings during that time but would have to
it all in the bank.

Thus the money on deposit in the state banks in Nebraska represents a
huge total in stored up labor. It has been stored away in the state banks for use some
day when the depositors need it

Now we begin to realize why it is so important that these stored up mil-
of dollars, these stored up centuries of labor of men and women, which the state

I.unks in Nebraska have in their custody, shall be stall times safe and certain.
When state banks fail in Nebraska the money of the depositors is not lost.1.naer the operation of the Nebraska Bank Guarantee law allot the banks join together I

absorb the losses. This Guarantee law has been in operation in Nebraska for fifteen
years and during that time the deposits in failed banks have totaled $26,000,000. This
in itself is nearly 9.000 years at $10 a day of the saved up labor of themes and women
of Nebraska.

Small wonder that in the fifteen years the Guarantee law has been in oper-
ation among the state banks in Nebraska the deposits in these banks have grown from
a little more than 870.000.000(0 nearly $288,000,000.

It is a splendid thing to live in Nebraska and to know that the money placed
in the state banks in this state is aafe. ha a Nebraskan, too, it is a splendid thing to
know that this is--

A STORY NO OTHER STATE CAN TELL
ea,. /6 %A.'S, PSI-4, r42.
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What is a Bank ?
Modern business requires great reservoirs
of capital from which to draw the funds with which to keep go-
ing the wheels of business. These reservoirs of capital are
made up of deposits of the people, big and little deposits.

These funds of the people, on deposit in the
banks, are loaned to business men, for the conduct of business
big and little. Our present day social structure would be im-
possible, were it not for these great reservoirs of capital.

From the standpoint of the men and women
who deposit their money in banks, the chief consideration is
that it shall be safe.

V In the state banks in Nebraska, the deposits,
of more than raLISP men and women go to make up the total of
the funds on hand. In view of the fact that the banks make use
of these funds as loans to aid in carrying on business within
the state, it is but natural that banks are looked upon as ren-
dring the greatest of public service.

Rendering a public service as they do, and in
doing so using the money of the people that is placed with
them, the laws of Nebraska provide that the members of the

i state banking system shall set aside reserves, which they do in
the form of assessments, to cover any losses to depositors which
may follow the failure of individual banks.

Thus he state banks in Nebraska protect
the deposits in state banks and since the starting of this system
some faelen years ago the state banks in Nebraska have paid
hack to depositors in failed state banks all of the funds which
the people had on deposit there, a total of $2L000,000.

11

With these facts in mind we realize that s.
answering the question, "What is a Bank?" is a different propo-
sition in Nebraska than in another state. •

10
In Nebraska a state bank is a financial in- :
stitution that takes the deposits of the people; loans out these

1funds to manufacturers, farmers and merchants and in return
joins with the other state banks in the Nebraska State Bank t
System, to guarantee that i or an reason---dishonesty, care- 4
less banking or tinandal de cession, to tviduatbanks here and k
there in the system. :Mall (ail, the funds.= deposit will be re- '
turned in full to those who made the deposits.

Because of this system Nebraska offers a 4
better field for the doimeof business and for the laying away t11%
of funds in the bank by those who seek through their savings to s N.

build financial independence for themselves. .
iiriii. la • Story No Other State Can Tell Nei
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half a million
MAHA, • the metropolis of Nebraska, is a city if215,000. It is difficult to realize what a big group of people this is. Ifthey were all gathered into one place we might be able to get an idea ofthe size of Omaha. But we cannot get them into one place. There is one way; how-ever, to get an idea of how big is Omaha. Get into an automobile and driveover the city and see the hundreds of apartment buildings and the thousandsof homes where the people live.

While we are on this auto trip around Omaha, trying tounderstand how big is a population of 215,000, let's turn our thoughts for a mo-ment ton still bigger group--the men and women who carry their deposits inthe state banks in Nebraska. They number nearly 550,000, or more than twicethe total population of Omaha.

This great group of people have their money in thestate banks in Nebraska. The deposits of some are commercial deposits, ofothers savings deposits. Their business lives, their home lives, their plans forthe present and their hopes for the future are tied up in the safety of the moneythey have entrusted to these state banks.

It is a trust well placed. The money they have put inthe state banks is safe. They know it is safe because they know that depositsin the state banks in Nebraska are protected deposits. They have seen the BankGuarantee law in operation. Some of these depositors live in cities and townswhere state banks have failed. Some of them have had deposits in failed statebanks. Many of them have had deposited funds returned to them under the op-eration of the Bank Guarantee Law. Many have friends who have had deive.it -returned to them.

What better thing has ever been done for the people ofNebraska than what the state banks have done for then,. hold inK their moneysafe in the bank for them. What better thing can these depo,itt ors till for hisfriends in other states than to tell them this story of Nebraska's 51:11e /sink,'

ill

The story of Nebraska's state banks,
properly told, will bring to Nebraska
more people who will come here to make
their homes. It will bring more mewof
business who will come here to establish
industry. Nebraska stands alone in the
safety and soundness of its state 'bank-
ing system.

IT'S A STORY NO OTHER STATE CAN TELLow, oa. Ira Cam 101.- n. (46 4rits.,/st }.<- •
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COURAGE
that turned Night into Day!

I T WE would know the story of the state banks in Nebraska
we must turn our thoughts back to 1919. Those were the days

of inflation, when the flush of high prosperity was everywhere
over the land. They were great days and as we turn back our
thoughts we will remember we felt that the wave of our pros-
perity would last forever.

Then came the night. Deflation followed inflation. Doubt and
grim forebodings took the place of a joyous confidence.
Now let us stand for a moment with the state bankers in Ne-
braska. When deflation started and the slide down hill began,
there was on deposit in the state banks in Nebraska more than
$270,000,000, the saved up funds of more than 400,000 men and
women, most of it out on loans to the farmers and business men
of the state.

With deflation everything tightened up. The making of further
loans was restricted. Loans already out were called. Thou-
sands of farmers and business men could not meet the demand.
Depositors began withdrawing their funds. General business
shrunk. Banks began to break, failures and bankruptcies fol-
lowed
The state bankers in Nebraska watched this
tumbling of values, knowing full well that
under the Nebraska Bank Guarantee Law
they not only had to stand their own losses,
but they had to make good the deposits in
the state banks that failed. They watched
their total deposits fall from $270,000,000 to
$210,000,000 within the short period of two
years. They watched the mounting total of
the deposits in failed banks, deposits they
were pledged to make good.

Courage and loyalty and a determination to
see it through, governed the state bankers in
Nebraska and every dollar of deposits in the
failed state banks has been paid

The deposits made good amounted to more
than $26,000,000. The harshness of the defla-

tion days, its losses and failures were lessen-
ed in Nebraska because the state bankers
had the financial resourcefulness and the
courage to see it through. With night all
around them, they knew that day was just
around the corner if they but stuck it out.
Because they stuck it out Nebraska is in bet-
ter financial condition today than it has ever
been. Deposits that tumbled to $210,000,000
in 1921, have climbed back to $288,000,000 in
1926. a new high level.

Courage turned our financial night into day
in Nebraska. Courage made possible the
telling of this story. The state bankers in
Nebraska have earned the praise of the peo-
ple of Nebraska and of the nation. Theirs is
a record that brings a sense of pride to us all.

It Is a Story No Other State Can Tell
Cl..-- IS SYR, N. 041••• SSSSS Ca. Tao,TI. Omble Mo. Wm.., It, in. Cor,41.4. 116.
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Giving up Profits to Support a Principle

HE funds from which have been drawn
the money needed to make good the deposits in the
failed state banks in Nebraska have come from the

profits of the banks in the Nebraska state banking system. To
many of these banks the payment of the assessments needed to
make good these protected deposits has taken all of their profits
over a period of years. In some of the state banks not only did it
take all the profits. but thi? stockholders were called upon to
make up the needed funds out of their ix-rsonal resources.

During this period the strength of the Ne-
braska state bankers was tested to the utmost. It is no easy
thing to see profits used to pay the losses of others. One of the
leading state bankers has declared that it was a picture of Abra-
ham Lincoln in his office that gave him the courage to stick it
out.

"Lincoln had a dozen opportunities to quit,"
he said, "but because he stuck to it, America is today the great-
est nation in the world." Because the state hankers in Nebraska
stuck to it, this state is today famous among the great sister-
hood of states as the only state in which not a dollar of deposits
has been lost through the failure of state banks.

When the people of Nebraska realize the full
meaning of this they will have an even greater pride in 

their

state bankers.

There are those unfamiliar with the work-
ings of the Bank Guarantee law who have believed that the pay-
ment of the deposits in the failed state banks was made 

out

of state funds. Some, even, have believed that money 
for this

purpose has been raised through taxation Others have be-

lieved that the state bankers inoreased their interest rates or 
in

some other way "passed on" this obligation to their borrowers.

No, the money to make good these protected
deposits has come out of the profits of the individual banks. In-

terest rates in the state banking system in Nebraska are the

same as the interest rates in all banks in Nebraska. The state

banks in Nebraska give to their depositor all the courtesies, all

the benefits that are given by all banks. The customers of the

state banks in Nebraska have had none of this crest load passed

on to them. The people of Nebraska have naid none of these

losses through taxes or in any other way. The money has come

out of profits and only out of profits.

A STORY NO OTHER STATE CAN TELL
4.,s 7, sr, rr, 4..)
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262,152,117
248,604,458
237,552,204

_

231,582,121

231,56Q771
210,222,624
204,1/5,998
158,240,184
111,119,961
91,393,643

89,228,696
80,631,192
72,192,000

/

70,172,423
71.627.454
62.583,790

60,783,452
54.113,470

49,047,091
36,764,743
33,596,040

31, 279,615
27,634,116
22A99,021
18,74 0,754 dill
18,225,180
13,902.940

10,227,537

Safe Through the Slump of Deflation Days
The test of men and of institutions
comes with adversity. If all days were fair
days the record of life might be a record of
constant climb without ever a setback. But
all days are not fair days. Dark days come
when strength and courage are put to the test
The state banks in Nebraska have gone
through this test. They have come out of it
stronger and better.

It took 14 years, without the guarantee
law to climb from $10,000,000 to $71,000,-
000. Under the law, only 9 years were needed
to climb from $72,000,000 to $270,000,000.
The slump of deflation lasted 5 years, through
the last three years of which period there was
a steady climb upward from the low point of

1921. Then came a new high record in 1925
and a still further climb in 1926.

During this period, in which the largest ,
number of state banks were forced to sus- 

I
f

pend, 1921-26, the state banking system, op-
erating under the guarantee law, made good
to the depositors of these failed state banks
some $26,000,000.

With a fine courage and a strength of
character developed by adversity, the Ne-
braska state banks have climbed back to the
level of pre-deflation days and passed on be-
yond that level. They have won a reputation
for financial soundness that has earned the
praise of the nation.

(01 
A STORY NO OTHER STATE CAN TELL
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  learn the state of affairs here. Among ether things that attracted

his attention was the strength of the state banking system. Inquiry brought

out the fact that this strength was tied up with the successful operation of the

Nebraska Bank Guarantee Law. Mist, the Guarantee Law was strong 
because

the state banking system was strong. Second, the state banking system had

been developed to an even stronger position through the operation of the 
law.

This Investigator, Mr. Arthur Evans, reported the re-
sult of his inquiries and in an article in The Chicago Tribune called attention
to the fact that the success of the Nebraska Guarantee Law was due to the 

fact

that its operations had been kept out of politics. Here is what he said:

"Nebraska kept the Guarantee Law out of polities. An-
alyzing the bank guarantee situation in Nebraska in contrast with other 

states

leading bankers say: 'Unless properly administered, free from 
politics, the

Guarantee Law is one of the worst that can be passed; but if prope
rly oper-

ated and kept out of politics it is one of the best.''

This is a splendid tribute to Nebraska bankers and
above all to Nebraska governors and the members of Nebraska 

legislatures.

The law has been a process of evolution. As its opera-
tion brought out improvements that should be added, Nebraska governors

have helped and Nebraska legislatures have passed the needed laws. 
Other

improvements are required to make it better and stronger. The bankers of

the state banking system have shown by their loyalty and by the 
strength of

the state banks which they operate, that their recommendations 
should be

heeded in any plans for the strengthening of the Guarantee Law. Th
e law has'

meant much to Nebraska. It will mean more as the years go by

"It's a ,Sto LLVo ()ter .pate Can Tell"
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The eyes of the nation are on the state
banks in Nebraska. The Nebraska state
banks won this attention through their
record of financial soundness—standing up
loyally in support of the Nebraska BanK
Guarantee Law.

In every section of the country the
record of the Nebraska state banks is
known but in many places only in a general
way. Because it was a record to be proud
of, a group of state bankers in Nebraska de-
termined to tell the story in full—a story
that no other state can tell.

As the story has unfolded there
has been an increasing demand for copies of
the various chapters. All around our bor-
ders and in distant states the interest in this
story has been keen and active.

As a result of its telling, figuratively,
there has been written across the state in
letters that all may read, the words: "State
Banks in Nebraska Protect Their Deposits."
Other states have sought to provide by law
for the protection of deposits in state banks,

but in Nebraska alone has the plan worked
out. It has not been wholly because the law
of Nebraska is a better law, chiefly it has
been because the state bankers in Nebraska
have been better bankers.

The state bankers in Nebraska real-
ized that the law placed an obligation upon
them and that when the word went out that
state bankers in Nebraska were associated
under the law to protect depositors there
was but one thing to do—protect them. They
have protected them. The weathering of the
financial stress of deflation has brought a
new fame to the state bankers in Nebraska.
Sound banking, loyalty in meeting obliga-
tions and the courage to make the Guaran-
tee law means what it says, has come to be
known as the Nebraska Idea.

This is what others think of us. The
state bankers in Nebraska are proud that it
is so. They are proud of their record. It is
a record of which all the people in Nebraska
may be proud. It has brought added fame
to a great state.

"A Story No Other State Can Tell"( " , ) 7 "C*- • '
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STRONG BANKS MAKE STRONG STATES
ILl HE banks of Nebraska are the

custodians of the working capital of
the people of Nebraska. This working capi-
tal is the life blood of the business of the
state. Business cannot be carried on with-
out capital. Banks as the custodians of capi-
tal are inseparably connected with every
business in the state. Whether the business
enterprises be large or small, whether they be
in cities, in towns or on the farms the banks
of the state are a part of those businesses.

The importance of the state banks in
Nebraska is fully appreciated when we
realize the part they thus play in the life of
the state. The strength and solidity of the
state banks is reflected in the strength and
solidity of the state. Strong banks make
strong states.

The state banks in Nebraska are strong
banks. They have proven their strength by
their conduct during the deflation period.
In Nebraska the strength of the state banks
does not depend upon the strength of any

individual bank. They are associated to-
gether under the Bank Guarantee law. The
strength of the individual banks therefore
is the strength of all the banks.

1\
During the deflation period a few in- ,,,,
dividual state banks were not able to meet the N
situation and they were closed. United to- 4
gether under the law, the banks in the Ne-
braska state system met the losses of defla- /
tion days however, and conquered them. 4 A

Those depositors who had their working capi-
tal in the individual banks that failed, were 1‘
paid dollar for dollar by the state banks, act- kt
ing together, under the Guarantee Law. q •
The strength of these banks has kept i
the working capital of the state intact. Their
strength has made the state strong.

iFarmers in other states, business men
in other states, men and women everywhere
who know the value of strong banks can
find that strength in Nebraska. 4

"A Story No Other State Can Tell"
•• Las TA' Ile 0..11. 14 Mil bulk•

EXHIBITS 24 AND 26 OF EXHIBIT 13

Pages 132 and 1:t:i
Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



Building Business on a Certainty

WHEN the balance in the bank is
always assuredly a balance, and not in

danger of being wiped out through bank failure,

business can build on a certainty. This is the

i I guarantee that the state banks in Nebraska

I furnish to business. Individual businesses may

fail because of poor management or for other

causes, but the girt structure of business

moves ahead. In Nebraska individual banks may .?

fail through poor management or for other A
causes but the great structure of the Nebraska

state banking sytem moves ahead.

Under the Bank Guarantee law the state
banks of Nebraska absorb the losses of individual h

banks that go under thus furnishing to business

the certainty that their bank balances will always 4

be balances, so long as the business is sound and

balances are maintained. If there is any waver-

'ng, any loss of balances, it will be the individual

business that loses its funds, it will not be the tibusiness that wavers, it will be the individual '

state banking system. 
?`P

1NThis outstanding fact means that Ne-
braska offers a solid foundation for business.
The business man, looking for a location, may

find in this fact the determining factor, the

one big thing that will turn his decision in favor

of Nebraska. tBuilding business on a certainty, a cer- * ,
tainty that funds are safe, a certainty that the

faith placed in the state banks in Nebraska is

a solid faith, is a fact that business men, both til,t

big and little, cannot lose sight of. ,.._ ,....

It's a Story No Other State Can Tell"

//.../ •• 01. 1./. 111 11 0* 1/.1.1, 1.* 11.1•111
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It has been a Wonderful Story
fl has been a wonderful story,---this

story that no other state can tell.
Strength and courage and loyalty to prin-
ciple stand out in high light.

The people of Nebraska have felt the thrill of it. People in
other states have been eager for its details.

bank guarantee law under which the state banks in Ne-
braska are associated together to protect deposits.

War, inflation, visions of fabulous prosperity.

The war ended, deflation, losses on every hand and tumbling
values.

Failed banks, deposits withdrawn, black clouds on the fi-
i.:incial horizon, tell-tale marks f a panic.

:-;late bankers standing shoulder to shoulder, working lop-

ally under the uarantes- law. I hilKisits in failed state banks all
made good, depositors imid dollar for dollar; state bankers mak-
ing good these losses out of profits, gritting their teeth, but see-
ing it through. Depression, but no panic in Nebraska; the black
clouds roll away and reveal the sun.

Nebraska on the march again, the working capital of her
people safe and doing the work of the state.

Greater wealth than ever before, $500,000,000 in products
of the farm; $800,000,000 in the products of industry. Insurance
on the men and materials of the state, life, fire and casualty of
S5,000,000,000 paid for by annual premiums of $45,000,000.

The state banking system, that weathered and conquered 4--the storm, stronger than before the deflation. Deposits of $288,-
000.000, a new high peak in the history of the state banks in Ne-
braska.

Confidence of the people. Working together, building to-gether---strong banks, a strong state--truly a wonderful story.

"4_,Sto_li, No Other State Can Tell"
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7he MEN who told
the stow that no other state can tell

HE men who told the story that no other state can tell are the men who control and operate the state
banks in Nebraska. A group of these Nebraska state bankers felt that this story should be told to th

e

people of the state and to the people of other states. They felt that such a record should be known t
o

all, that there might come to Nebraska the benefits to which a strong financial foundation rightfully en
titled

her. They raised the funds, they laid out the plans and directed the writing of the chapters in this 
Nebraska

story that has gripped the attention of the nation. The names of the banks which they control and 
operate

are therefore here presented in bringing to a close the story that no other state can tell.
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(3) "THE STORY NO OTHER STATE CAN TELL"

The bankers adopted this as a slogan and carried it in

their advertisements featuring the Guarantee Fund.

They drew a contrast between the conditions in Ne-

braska and those in all other states that have no guar-

antee fund laws. They were correct in their state-

ments that there was no comparison between Nebraska

and any other state. They told the people why; and

it was true. Nebraska does have a story no other state

can tell in its Guarantee Fund Law and its operation.

The bankers themselves in their publications included

in this brief set it forth more fully and accurately than

we can do.

(4) ADVERTISING ON PRINTED MATTER GEN-

ERALLY, AND ON BANK BUILDINGS

The testimony showed and was uncontradicted that

all of the state banks of Nebraska were featuring on

some portion or all of their stationery, certificates or

checks, bank windows and exterior of banks the De-

positors' Guarantee Law.

Ray W. Hammond testified that he had been for twen-

ty-five years manager of the Hammond Printing Com-

pany, doing commercial business over Nebraska and

Iowa and several surrounding states, employing fifty

people, and had been doing bank printing for twenty-

five years. He identified Exhibits L-1 to L-5 inclusive

(p. 435, V. 2, B. of Ex.) as samples of some of the print-

ing by his firm of checks and certificates of deposit

which featured the Guarantee Fund.
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His firm did business with approximately two to
three hundred banks with Bank Guarantee Fund insig-
nia in common use.

Mr. Chappell, manager of the Chappell Printing Com-
pany, commercial and bank printers of Fremont, testi-
fied (p. 417, V. 2, B. of Ex.) that he traveled for his
firm throughout northern Nebraska and six counties in
southern Nebraska and that practically all the banks
used the circle insignia "Deposits Protected by the
Guarantee Fund of the State of Nebraska" and other
signs featuring the Depositors' Guarantee Fund (Q.
1877, p. 421, V. 2, B. of Ex.). He identified Exhibits
H-1 to H-9 as samples of checks and certificates of de-
posit with "Protected by Depositors' Guarantee Fund"
thereon printed and sold by his firm (p. 432, V. 2,
B. of Ex. ) .

Mr. Chappell stated that Guarantee Fund signs were
displayed on practically all of the windows and inside
the cages of the banks and that practically all the checks,
letterheads and printing that was distributed to his cus-
tomers had the Guarantee Fund cut on them (pp. 426-7,
V. 2, B. of Ex.).

STIPULATION AS TO CHECKS, DRAFTS, ETC.:
At page 583, volume 2, Bill of Exceptions, are 100 dif-
ferent forms of checks, certificates of deposit and de-
posit slips, featuring the Guarantee Fund, which it was
stipulated were those in use for many years last past
by the respective banks named thereon and furnished to
their customers for their use and used by them in their
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business relations with the respective banks (Stipula-

tion, p. 548, V. 2, B. of Ex.).

Referring to the photographs, Exhibits 27 to 33, Mr.

Bliss stated that they were characteristic pictures of

the signs used generally by the state banks of Nebraska

throughout the period referred to and that the 100

forms of certificates, deposit slips and checks (Exhibits

24-1 to 24-100, p. 583, V. 2, B. of Ex.) were those used

generally by the state banks of the state (p. 561, V. 2).

One feature of the publicity used was that of bankers

addressing public and other meetings of citizens advo-

cating the protective feature of the Guarantee Law and

showing that that existed in favor of state banks and

not national banks (p. 561, V. 2, B. of Ex.), which

addresses received publicity through the newspapers.

The foregoing mentioned publicity had a favorable and

stimulating effect on state banks generally, more par-

ticularly in the country towns (p. 562, V. 2, B. of Ex.).

Facsimiles of the certificates, checks, deposit slips

and letter-heads in universal use follow:
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Character of advertising used by
the State Banks on the windozs
and corners of their' bank buildings.
(Rxhibits 27, 28, 29, 30, 21, 32 and
33, P. 586 and 587, V. 2, B. of Ex.
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(7) RESOLUTION OF MEETING OF STATE
BANKERS

In August, 1926, at a meeting of bankers in Omaha
at which representatives were present from each county
the following resolution was adopted:

"We re-affirm our strict adherence to the Guar-antee Fund Law, under which no depositor in any
Nebraska bank has, suffered loss. We are op-
posed to any change in the law which will in any
wise tend to obstruct, hinder or delay any depositorin Nebraska."

(Pp. 571-2, V. 2, B. of Ex.)

(8) OTHER ADVERTISING OF STATE BANK OF
OMAHA.

In 1929, at the time of taking the deposition for this
trial of President Schantz, of the State Bank of Omaha,
the exterior and interior of the banking room of that bank
in Omaha had large advertisements of the Guarantee
Fund. This is Nebraska's largest state bank, organized
and grown rich under the Guarantee Fund Law. On
the door of the Harney Street entrance to the bank in
large letters were the words:

"Deposits Protected by the Depositors
Guarantee Fund of the State of

Nebraska"

Over the customers' counters inside the bank, six in
number, were signs fifteen inches high and twenty inches
wide, as follows:

"SAFETY FIRST

The Deposits in This Bank Are
Protected by the Depositors Guarantee
Fund of the State of Nebraska."
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Over the discount and paying tellers' windows was a

sign six feet ten inches long and three inches high, as

follows:

"Deposits Protected by the Depositors
Guarantee Fund of the State of Nebraska."

And over each of the receiving tellers' and statement

windows appeared a sign of the same size and lettering.

Over the entrance on the 16th Street side was a large

sign.

"Deposits Protected by the Depositors Guarantee
Fund of the State of Nebraska."

And above the doors on a large glass in the way of a

transom entering from the lobby on the Sixteenth Street

side was a large sign thirty inches high and forty-eight

inches wide:

"STATE BANK OF OMAHA

Deposits Protected by the Depositors
Guarantee Fund of the State of Nebraska."

(Pp. 226, 227 and 228, V. 1, B. of Ex.)

The bank occupied a business corner at Sixteenth and

Harney Streets, and the foregoing advertisements on the

doors appeared on the main entrance doors, and had been

there since October, 1915 (p. 228, V. 1, B. of Ex.).

We have attached to the Bill of Exceptions at page

269, Volume 1, the certificate of deposit form of the

State Bank of Omaha, in use from the time of its organi-

zation up to the time of the trial. Facsimiles of these

certificates appear in this brief. It will be noted that
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both certificates produced are those issued to customers,
and that the last one is dated October 1, 1928.

The State Bank of Omaha printed and circulated
the questionnaire which was prepared by Mr. Stephens
and which so effectively meets the arguments of the banks
in this case that we quote it on the following page in
full.

This questionnaire was largely circulated by other
banks. The Chappell Printing Company printed one
order of these questionnaires and the Hammond Print-
ing Company printed four different orders, to-wit: De-
cember 4, 1925, 2,000; January 25, 1926, 2,000; July 7,
1926, 2,000; January 5, 1927, 2,000; and printed for the
Fremont State Bank 10,000 (p. 437, V. 2, B. of Ex.).
The Chappel Printing Company printed copies of the
questionnaire for the Fremont State Bank and for other
state banks and identified Exhibits I, J and K as some
of those that were printed (p. 432, V. 2. B. of Ex.).

Mr. Schantz circulated the pamphlet "The Bank Guar-
antee Law Challenged and a Red-Hot Answer by a Ne-
braska Banker" (Exhibit 30, p. 268, V. 1, B. of Ex.).
There were about 2,000 of these distributed over the
customers' counters to customers with a printed endorse-
ment on the back "With the Compliments of the State
Bank of Omaha, the Largest State Bank in Nebraska"
(p. 223, V. 1, B. of Ex.).

The questionnaire printed and circulated so largely
by the First State Bank of Omaha. is reproduced here in
facsimile:

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



Nebraska
Guarantee
Fund

PROTECTING DEPOSITS

IN STATE BANKS

10
COMPLIMENTS OF THE

STATE BANK OF OMAHA
Omaha, Nebraska

The Largest State Bank in Nebraska

QUESTION: What is the object of this ques-
tionnaire on the subject of the Guaranty of Bank
Deposits?

ANSWER: Its object is education. So many
do not understand what it means, whom it pro-
tects, and who pays for the protection, that it seems
timely and proper to set out the facts.

QUESTION: Do the State Banks pay for the
cost of the protection given depositors under the
Guaranty Law?

ANSWER: The State Banks pay the entire cost
of the protection given to Depositors and because
they do pay this heavy tax for the benefit of all,
they feel they are entitled to have the people whom
they protect know• that they are protected and
that the State Banks pay the entire cost of it.

QUESTION: Then what is the Nebraska Guar-
antee Fund Law?

ANSWER: It is a law creating in effect a gigan-
tic insurance company composed of all of the State
Banks of Nebraska for the purpose of insuring
bank deposits.

QUESTION: Has the law been in effect long
enough to prove its practical value to the state?

ANSWER: Yes, it has been in effect 16 years
and during that time not a single depositor has
lost a single dollar in a single State Bank in Ne-
braska.

QUESTION: Has there been a money panic or
depression during that period?

ANSWER: Yes, from 1920 to 1923 was probably
the greatest financial depression ever known in
the history of this country.

MJESTION: Did this put a heavy strain on the

Guarantee Fund?

ANSWER: Yes, but the Guarantee Fund proved
capable of sustaining every strain that was put
upon it and successfully met every emergency that

arose during, before and since that distressing
period?

QUESTION: Did the Guarantee Fund pay any
losses to depositors during that period?

ANSWER: It certainly did. More than Eleven
Million Dollars were paid to depositors in banks
that were liquidated, who would have otherwise
lost their money had there been no Guarantee
Fund.

QUESTION: What is the condition of the Guar-
sntee Fund at the present time?

ANSWER: The Guarantee Fund at the present
time has more than Ten Million Dollars of re-
sources, which are gradually being made avail-
able for the payment of losses and in addition to
this large reserve it has the power to raise more
than One and One-half Millions in assessments
each year against the State Banks of Nebraska.
These funds are ample to meet all possible losses
that may occur.

QUESTION: How are the assessments made
for maintaining the State Guarantee Fund?

ANSWER: The law authorizes the Secretary
of the Department of Trade and Commerce to
make an annual levy on the average -deposits of
the State Banks of not more than one-half or one
per cent, plus, one-tenth of one per cent, which
makes an aggregate assessment of six-tenths of
one per cent on the average deposits of all the
State Banks of Nebraska. The average deposits
of State Bank: at the last report amounted to
nearly 290 million dollars.

QUESTION: Is this method, then, similar to
the processes of levying taxes on property for the
payment of the running expenses of the Govern-
ment?
ANSWER: It is.

QUESTION: Is it a fact, as often claimed, that

the Guarantee Law protecting depositors in State
Banks from loss, actually saved the State from
financial disaster during the recent deflation
period.
ANSWER: It is beyond question a fact, be-

cause Nebraska has recovered from the depression
of that period with greater rapidity than has any
other neighboring state, which has not had the
benefit of a practical Guarantee of Deposits Law.

QUESTION: Do the depositors in State Banks
have absolute confidence in the protection of their
deposits?

ANSWER: They certainly do. There has never
been a case of a run on a State Bank caused by
uneasiness, misrepresentation or fear of the safety
of their funds since the law was enacted in 1909.
Depositors in State Banks do not withdraw their
deposits from fear of loss, no matter what may be'
the condition of the Bank, for the reason that they
know beyond question of doubt their deposits will
be paid in full either by the Bank itself or by the
State from the Guarantee Fund, in the event the
bank is unable to do so.

QUESTION: Is it a fact, then, that when a de-
positor places his money in a State Bank, t1akt-9,11
of the State Banks in Nebraska guarantee its re-
turn to him regardless of what may happen?
ANSWER: In effect that is exactly the situa-

tion. Nearly a thousand State Banks will be
taxed by the State annually to the extent of six-
tenths of one per cent on their average deposits
until every dollar deposited in any failed bank is
paid in full.

(cF4e. 29 7 -ti-c—c ./•)d?,eii 44=a-,4)/.

QUESTION: Can there be any greater security

than this given to a depositor?

ANSWER: No better security is known to have
yet been devised to protect a depositor from loss.
It has survived 16 years including three years of
the most depressed financial conditions ever
known in the history of the country. It is safe to
assume, therefore, that it will survive through the
piping times of peace and prosperity that lie
ahead of us.

QUESTION: How many State Banks are there

in Nebraska?

ANSWER: Approximately 913.

QUESTION: How many National Banks are
there?

ANSWER: Approximately 170.

QUESTION: Does the Guarantee Fund protect

the depositors against loss in National Banks?

ANSWER: It does not The state does not
have control over National Banks. The law only
applies to State Banks and deposits only are in-
sured against loss in State Banks.

QUESTION: Are the National Bank depositors
protected by a National Bank Guarantee Law?

ANSWER: They are not so protected. There
is no such thing as a National Guarantee Law af-
fecting National Banks.

QUESTION: Why has there not been enacted
a National Guarantee Law protecting National
Bank depositors?

ANSWER: Because National Bankers, as a
rule, are opposed to the passage of such a law and
Congress has not seen fit to overcome their op-
position.
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QUESTION: Why do they oppose it?
ANSWER: Because they do not wish to pay

for the expense of maintaining it. It costs a great
deal of money to insure the depositors against loss
in banks. The State Banks in Nebraska have paid
up to date over Eleven Million Dollars.
QUESTION: Does the Federal Reserve Act in

any we./ protect depositors from loss in National
Banks in case (sr failure?

ANSWER: It does not in the least. The Fed-
eral Reserve is a great credit reservoir for National
Banks as going concerns and is of great service to
the country. It mobilizes the reserves of National
Banks and makes them available for credit so
that National Banks can borrow money freely
from it, thus enabling them to meet the demandL
of their customers in an emergency, but it does
not pay depositors in case of Icoss or failure.

QUESTION: Do not National Bankers some-
times claim that it does?

ANSWER: Some may do so, but they do it
through ignorance or in an attempt to mislead their
customers. High class National Bankers make no
such false claims, nor do they wish to profit
through a misrepresentation of that kind.

QUESTION: Has the Federal Reserve Act
strengthened sound banking among National
Banks by exacting better practices?

ANSWER: It certainly has. It has made ex-
aminations of banks more rigid than formerly and
has created higher ideals of banking than form-
erly existed.

QUESTION: Has the Guarantee Fund Law
strengthened sound banking in the State Banks
by exacting better practices?

ANSWER: It certai ,y has. As a result of
banks being compelled to guarantee each other's
losses in case of failure, they have demanded
stricter and more rigid examination i and have in-
sisted upon licenses to Bankers being issued only
to men of high character and known integrity.

QUESTION: Then if the banking situation has
been greatly strengthened by The Guarantee Fund
Law and the Federal Reserve Act, is there any use
of a Guarantee of Deposits Law any longer?

ANSWER There is as much use for a Guaran-
tee of Deposits Law as there is for fire insurance.
One can get along without either but he sleeps bet-
ter for having them and in case of loss he is bet-
ter able to go head with his business as a result of
being able to have his money returned to him in
full.

QUESTION: What effect has the Guarantee
Law had on the prosperity of the state?

ANSWER: Without the Guarantee of Deposits
Law, which has made possible the payment to
the depositors of banks that have liquidated in
Nebraska during the last sixteen years, their de-
posits in full, thousands of people would have
been more or less impoverished through their
losses, but this has been entirely avoided and ab-
solute confidence maintained enabling the people
to go on with their business without any finan-
cial disturbances whatever. When a merchant's
store is destroyed by fire the insurance he carries
enables him to immediately replace his stock
and continue his business. When a bank
fails anywhere in the State system all of the de-
positors are paid in full out of the Guarantee Fund
with the result that the depositors continue their
business without any interruption. The confidence
of the people in their banks is maintained and
their money is ccnstantly flowing through the

7

banks for the purpose of carrying on the com-
merce of the state without any interruption. In-
dustry is stimulated with the funds that are con-
constantly available in the banks and the prosper-
ity of the state has gone forward without let-up or
hindrance in spite of the greatest price depression
in all history. No surrounding state has prospered
to the extent that Nebraska has. That has been
the effect of the maintenance of public confidence
in our financial institutions through the payment of
depositors in full for every dollar they had on de-
posit in State Banks that were closed.

QUESTION: What is the financial situation now
in Nebraska?

ANSWER: It was never sounder or better than
at the present moment. Deposits in banks are in-
creasing at a very rapid rate, indicating that the
people are accumulating a surplus and gradually
paying their debts. The banks never have been
in such a sound position as they are now and there
has never been a time when there was more avail-
able credit for business and industry than at the
present.

QUESTION: What would have been the effect
on the state if there had been no Guarantee of De-
posits Law?

ANSWER: The effect would have been simi-
lar to that existing in one or two neighboring
states, that cannot with propriety be mentioned,
whose financial status is now in a state of chaos
as a result of the lack of confidence due wholly
to the fact that there is no insurance backing their
financial institutions.

QUESTION: Does the law in Nebraska recog-
nize State Banks as depositories for public funds?
ANSWER: It does. Every State Bank may be

used as a depository for public funds for unlimited
amounts without bonds of any kind.

EXHIBIT 29 OF EXHIBIT 13

Pages 157-162

QUESTION: Does the State law authorize Na-
tional Banks as depositories without bonds?

ANSWER: It does not. A National Bank must
give bonds for public funds held on deposit be-
cause its deposits are not insured, as they are in
State Banks under the Guarantee Law.

QUESTION:uaDraonee 
Law?

National Bankers object to
the Nebraska G 

ANSWER: Some of them do. Others recog-
nize the great value of the law as a stabilizer of
the financial situation in the state and heartily ap-
prove it. Those who do not have the broader view
try to discredit the Guarantee Law so as to avoid
its competition, notwithstanding the fact it has
made Nebraska prosperous beyond that of any of
its sister states not so protected. The solvent banks
of the state have paid to depositors of failed banks
more than Eleven Millions of Dollars in losses,
which is a great sacrifice for them to make in the
interests of the maintenance of the high honor and
trust that hanks deserve as depositories of the
people.

QUESTION: Is this statement concerning Na.
tional Banks a criticism?

ANSWER: It is not a criticism. Our National
Banking System ranks with any system of banking
known in the world. The only object of this edu-
cational program is to acquaint the people with the
two kinds of commercial banks we have in this
state, narneiy the State and National, and to make
clear the fact that the Nebraska Guaranty Law
protects only the Depositors in Nebraska State
Banks and not in National Banks.

A STRONG BANK STATEMENT

ALBERT L. SCHANTZ, President
JOHN S. MeGURK, Vice-President and Cashier

A. A. NELSON, Assiatant Caz
W. L. !DELL, Assistant Cashier

The State Bank of Omaha
Report of Olndition at Close of Business Sept 28, 1925

RISSOURCE8

Loans and Discounts $4,502,678.71
Bonds . 1,125,52A.82
Real Estate 104.286.55
Furniture and Fixtures 30,000.00
0 v€ rdrafts 127.46
Cash 1,008,113.32

$6,770,734,86

LIABILITIES

Capital Stock  * 300,000.00
Surplus  130,000.00
Undivided Profits . 39,048.70
Depositors Guarantee Fund ... 24,3604$
Bills Payable  None
Deposits  6,277,319.30

$6,770,734.86

Au Deposits in This Beak Are Protected by the Depositor's
Guarantee Fund of the State of Nebraska

WE INVITE YOUR BUSINESS

THE LARGEST STATE BANK IN NEBRASKA

Safe Deposit Boxes WOO Per Year and Up
_

D1RBOTOR8

Albert L. Scha.ntz John 8. McGurk
Oscar Keehn). I) C. Eldredge

Frank H. Gaines
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(10) ADVERTISING OF THE FREMONT STATE
BANK ESPECIALLY AND OF THE OTHER
DODGE COUNTY BANKS—A FORCEFUL IL-
LUSTRATION.

The undisputed situation in Dodge county and sur-
rounding territory affords a striking and unanswerable
illustration of the main points that we are attempting
to make by this brief. It is fairly typical of the condi-
tions throughout Nebraska.

Dodge county had fourteen state banks, the outstand-
ing one of course being the large and prosperous Fremont
State Bank. In 1926, they all joined in, THE OMAHA BEE
advertising campaign. For many years past, under
the leadership of the Fremont State Bank, they have
advertised the Guarantee Fund and induced and procured
deposits by the use of the means in this brief set forth.
This advertising continued up until in the year 1928.

They participated in the advertising campaign in 1926
carried on in THE OMAHA BEE; they published in fac-
simile in THE FREMONT DAILY TRIBUNE in the latter part
of 1926 ten of the page advertisements published in the
OMAHA BEE. At the bottom of each advertisement were
the names ot all the Dodge county state banks.

They induced and persuaded deposits on their joint
representations carried on over a long term of years.

Of the fourteen banks four have now failed. After
the exhaustion of all the assets there will be claims
approximating $278,000 against the Guarantee Fund
(p. 589, V. 2, B. of Ex.).
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The arguments used in the advertising campaign car-

ried on are persuasive; we feel that while it burdens

this brief it is of overwhelming importance that this court
read it as indicating the means used to persuade and in-
duce depositors, not only in Dodge county, but in other
counties of the state. We have selected typical advertise-
ments through the years to reproduce in this brief, com-
mencing in 1923 and ending in 1928. They were published
in THIC FREMONT DAILY TRIBUNE which has a circulation
of approximately 7,000 extending over Fremont, Dodge
county, and the surrounding counties (Manager Ham-
mond, p. 399, V. 2, B. of Ex.). Mr. Hammond stated that
he knew there is an average of four adult readers for
each copy of the circulation (Q. 2040, P. 475, V. 2, B.
of Ex.).

The Fremont State Bank published February 2, 1923,
an advertisement occupying three columns wide, full
length of the page, headed "The Community Service" at
the top, and "Fremont State Bank" at the bottom, and
among other things stated (p. 453, V. 2, B. of Ex.).

"If you put your money in our savings department
you will not only receive compound interest but also
have absolute insurance. One thouSand state banks
are assessed by law for the purpose of protecting
your deposits. You cannot lose a dollar in this bank
by fire, flood, theft or failure.

"Let us make this community prosper by placing
our surplus funds in our own banks for the use of
our own people. We do not expect to get all of the
people's money into the Fremont State Bank, al-
though we have paid $11,500 the last year for the
purpose of insuring our depositors against possible
loss. This is the measure of safety offered our de-
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positors for the sake of inducing them to patronize
home industry where safety and profits are greatest
by leaving their money here for the use of the peo-
ple who are making the community a fit place in
which to live."

Later in the same year was an advertisement headed
"Safety and Service" wherein the bank extolled its size
and strength, and among other things stated (p. 457, V.
2, B. of Ex.) :

"Notwithstanding this unparalleled solvency and
ability to meet all demands, we have the added safety
of having our depositors protected by the Guarantee
Fund of the state of Nebraska. Approximately a
thousand state banks are taxed not more than one
and one-tenth per cent a year if need be on their
deposits of 220 millions, for the purpose of paying
depositors in full in the event of failure.

"This Guarantee Fund now consists of more than
two millions in cash and eight millions in assets,
making a total of resources belonging to the Guar-
antee Fund of ten million dollars, available only for
the security of depositors.

"This vast sum is sufficient to pay all the deposi-
tors of fifty ordinary banks without collecting an
additional dollar under the power of the state to
levy a one and one-tenth per cent tax on deposits
against the banks each year. It is the largest insur-
ance fund available to pay depositors anywhere and
available for state banks only. National banks are
not protected by this fund."

In the same year (pp. 459-460, V. 2, B. of Ex.) there
was the following advertisement two columns wide,
headed "Safety First", and signed at the bottom "Fre-
mont State Bank":
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"Today the bankers in Nebraska are meeting in the
various districts to choose a body of men from which
the governor will select the personnel of the Ne-
braska Guarantee Fund Commission. This action
will conclude the preliminary steps in perfecting the
Guarantee of Deposits Law which has rendered the
people of Nebraska a tremendous service during the
recent money stringency when business failures were
reported daily by the hundreds and banks failed
here and there, our depositors were undisturbed be-
cause their money in our state banks was insured
and could not be lost. The test of a great disaster
proved it.

"In brief, a practical, workable, mutual insurance
company has been perfected that absolutely protects
the money of the people when placed in the state
banks of Nebraska. It builds confidence, relieves the
depositor and his family from worry over the safety
of the nest egg they are adding to, bit by bit, for
the building of a home of their own, and it will en-
courage the wary to bring their money out of hiding
and put it to work. It develops faith in industry and
inspires the farmer and business man to bigger
enterprises. It will maintain prosperity.

"Everybody appreciates the advantage of insur-
ance in other fields as a safeguard of the people's
wealth but never before has the public in any state,
through a safe, sane and practical law tested by
years of hard knocks, been afforded the advantage
of safe insurance where their money is concerned.

"We are proud to be a part of this beneficial plan
and are glad that we can offer the people of Fremont
through our bank the protection the Nebraska Guar-
antee Fund affords.
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"B9th our savings and checking accounts are in-
cluded under this act, and their safety is given to
you as a part of our service.

"Remember that every dollar you deposit in this
bank has in effect a dollar's worth of insurance
backed by practically a thousand other banks. Ne-
braska has a wonderful banking system. It has no
equal in all the states. It is better today than ever
after a two-year deflation period when financial di-
saster overtook large numbers of people, but not a
single dollar was lost by a depositor in a state bank.

"FREMONT STATE BANK

"Deposits protected by the Depositors Guarantee
Fund of the State of Nebraska.
"DAN V. STEPHENS, President."

(Names of other officers also attached.)

Other advertisements were identified in the immedi-

ately succeeding pages of the record.

On December 31, 1923, an advertisement four columns

wide and the full length of the page appeared, headed

with the words: "Rest in Security", and signed by The

Fremont State Bank by Dan V. Stephens, president, in

which the following paragraph appeared:

"The second protection is that offered by the
Guarantee Fund of the State of Nebraska to the
depositors of this bank. The state of Nebraska col-
lects assessments from all of the state banks of
Nebraska, which assessment is used to pay deposi-

tors, who lose their deposits through state bank fail-
ures. In the thirteen years that this law has been
in effect, not a single depositor in a single bank in
the state of Nebraska has lost one penny of the
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money he had on deposit in a bank that failed.Therefore, this insurance, carried by this bank at
a very great expense, protects absolutely every dollar
that is carried on deposit in this bank from loss.
No greater protection for depositors can be offeredthan this."

On Saturday, November 7, 1925, four-fifths of a page
of THE FREMONT TRIBUNE contained in large letters the
questionnaire herein elsewhere set forth headed with a
heading across the page "The Nebraska Guarantee Law
for Insuring Deposits in Banks" and signed by Fremont
State Bank, by Dan V. Stephens, president (p. 471, V. 2,
B. of Ex.). This appears as Exhibit "0".

Advertisements of similar kind and character, as shown
by the record, continued for many years. On January 25,1928, THE TRIBUNE carried a four-fifths page advertise-
ment "More Light on the Bank Guarantee Law". Thisis signed by the Fremont State Bank. We have repro-duced a facsimile of Exhibit "P", page 474 of Volume 2,Bill of Exceptions, in this brief. This page advertisementwas during the year of the institution of this lawsuit.

The fourteen banks of Dodge county, from September11, 1926, to November 3, 1926, ran the duplicates of THEBEE advertisements in THE FREMONT DAILY TRIBUNE,with the names of the Dodge county banks attached(Exhibits N-1 to N-10 inclusive, pp. 441-50, V. 2, B.of Ex.). These advertisements included:
N-1. "Building Business on a Certainty"
N-2. "Surely, That Check is Drawn on a Nebraska State

Bank"
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"A Message of Strength"

N-4. -9:i,000 Years of Labor"

N-5 "No Mattress Banks in Nebraska"

N-6. "Giving Up Profits to Support a Principle"

N-7. "All Work Together in Nebraska"

N-8. "Strong Banks Make Strong States"

N-9. "In Nebraska the Guarantee Works Both Ways"

N-10. "It Has Been a Wonderful Story".

Mr. Stephens prepared the questionnaire, Exhibit D,

about November 7, 1925, and the Fremont State Bank

circulated 5,000 copies of it; he prepared the circular

Exhibit F, (p. 406) in 1926, entitled "The Bank Guar-

antee Law Challenged and a Red-Hot Answer by a Ne-

braska Banker" (pp. 400-1, V. 2, B. of Ex.). In 1923 Mr.

Stephens was a member of the legislative committee of

the State Bankers Association which presented the Guar-

antee Fund Commission Act to the legislature and se-

cured the passage of the bill with but minor amendments
(Qs. 1772-7, p. 402, V. 2, R. of Ex.).

We here attach facsimile of two of the ten-page ad-

vertisements run by the Dodge county banks in THE

FREMONT EVENING TRIBUNE, generally similar in size and
appearance to the entire ten run as a part of THE BEE

series. Following it are two letters by Dan V. Stephens,

published in January, 1928, in full pages of THE FRE-

MONT EVENING TRIBUNE, Which state the condition of

the depositors in the banks graphically; they were pub-

lished in the same year of the filing of this case and at

a time when Mr. Stephens knew all the facts as to the
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Guarantee Fund and the respective obligations of the
banks to the depositors as well as he did when in the same
year he caused this suit to be filed.

101

They follow: 
A
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FP 1'1":T I N TRIBUNE. FREIONT NEBEAREA. WEDNESDAY, Nt=2, 1928 PAGE FIVE

More Light on the Bank Guaranty Law
We ere in receipt of another letter regarding the

Guaranty Law and this time from a patron of the
Scribner State Bank We take the liberty of printing
this letter without names for the benefit of others who
may be seeking the same information:

Scribner, Neb.
January 20, 1928.

Frein a.
Fremont, Neb. aska

Dear Mr. Stephens:

I read your correspondence a iorth
Bend man, which you printed in the Fremont
Tribune last week, and was very thankful to
you for giving us the information that you
did. We hear so many rumors we hardly
know who to listen to because so many people
really don't know what they are re...zing
about. Your letter to the North Bend party
convinced us that many of the things we hear
are not only false but they are very discourag-
ing and injurious to the people ard the com-
munity.

I am a stockholder in one of the banks in
this community and I didn't know that 6 10
of 1% was all that the State banks had to pay
for the losses that occur in banks that are
closed. I was led to believe that the going
banks would be compelled to pay the losses,
no matter how great they were, but I see now
from your letter that this is not true; that the
banks only pay 6, 10 of 1% or $6.00 on each
thoospod of deposits, which wouldn't hurt
any bank very much. Your letter is very con-
vincing on this point but I wish you would
write me just what 6 10 of 10/0 means in dol-
lars and cents to a bank, so that I can show it
to others. But I sure am glad that my bank
cannot be assessed any more than $6.00 a
thousand for the losses that take p!-
other bank".

-ars very truly,

Dear Mr. Blank:

In response to your kind favor of the 20th inst., I am
glad to answer your question further as to what an
assessment a f 6 10 of 1% on a bank, in payment of
losses in h,..r.ks that are closed, actually means.

The state has the power to levy taxes upon a citizen

for any and all purposes for the support of the state

government and for the maintenance of the University

and Normal Schools and for the State Institutions of

various kinds. The sub-divisions of the state, such as

county, school districts and townships, have the power

to levy taxes for the support of local institutions such

as schools, roads, etc., but, in every case, there is a

limit in the amount of taxes that can be levied. This is

a constitutional limit put in to prevent the confiscation

of property through taxation.

Now the same rule holds in the matter of assessing

state banks for the support of the Guarantee Fund.

There is a limit above which the state cannot go under

the law. Therefore state banks are protected against

excessive assessments in exactly the same manner that

real estate and personal property are protected against

Lx• , rage 
474,

V. 2, B. of i.-'13c"

Pr,ce from the

irernont Even ir
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excessive assessments for the raising of other kinds
of taxes.

This limit, in the case of foe Bank Guarantee Fund,
which fund is used for the purpose of paying deposi-
tors in failed banks, is fixed at 6 10 of 1%. Therefore
for each thousand dollars of deposits that a bank has, it
must pay annually a tax of not to exceed $6.00 for the
support of the Guarantee Fund. You can readily see
that such an assessment can be paid by any bank that
is solvent. In other words, a bank that fails, fails not
because it had to pay $6.00 a thousand into the Gus...-.
antee Fund but for other and vital reasons. No bank
fails as a result of the losses sustained in other banks.

If a bank loans $1,000 to a customer at 8 per cent
interest it would collect $80.00 interest in the course
of a year. In comparison, with this income of $80.00
we have the same $1,000 taxed by the state the sum of
$6-00, which must go into the Guarantee Fund. There-
fore, the banks earning of $80.00 has been reduced to
$74.00 as a result of the tax, which must be paid into
the State Guarantee Fund.

This gives a very vivid comparison of just what it
means to the bank to pay the highest tax that can be
possibly levied against it under the present law. It is a
comparison that ought to convince you, and every
other stockholder, that your property cannot be con-
fiscated, and going banks cannot be hurt materially
through the payment of this tax. In fact, the banks
can pay this tax as easily as you can pay your school
tax, and in saying this I am not speaking of the justice
of the Bank Guaranty tax and whether such a tax
ought to be levied against the banks, but it is levied
and cici.aritora are paid in kenhr that are closed &A a
result of its being levied and tremendous benefits have
resulted to the st;,' t;:e e-..1-..”-vr of solvent banks
like our own.

Those, who attempt to disc-cdit the working of the
law and thereby destroy the confidence of the people
in their own banking institutions, are certainly unpa-
triotic and destructive in their criticisms and are not
doing their share in a coir*c.r!'---._ way for the upbuild-
ing of this state

GUARANTEE FUND PAYS EIGHT MILLIONS

I have new facts concerning the letter that I wrote
to the North Bend party, which will interest you.

Mr. Van E. Peterson, Secretary of the Guarantee
Fund Commission, called at this bank in passing
through the city the other ch-y, and, while here, we
asked him to read the letter, which we had printed in
The Tribune on this subject. When he had finished
reading it he was so pleased with t" presentation of
the facts; so pleased with the interpr...ation of the pro-
cedure of his Department in settling the losses of failed
banks, that he immediately ordered 11,000 copies of
this advertisement reprinted by The Tribune for the
purpose of distributing them throughout the state.

He said that I not only had not over-stated the facts

in regard to the situation but, if anything, I had under-

stated them in one particular. Where I stated the
Guarantee Fund had an income of about 2 Million a

year he said it was over 21/2 Million and, as a matter of

fact, it was nearer 3 Million than 2% Million but that

he always used the amount 21/2 Million in order to be

conservative. This income is made of the $6.00 a thou-

Yours very truly,

sand annual assessment that the state makes against
the  ge deposits of all of the state banks of Ne-
braska, together with the sale of assets in what they
call the old receiverships, i. e., the banks that were
closed several years ago. These assets are continually
being sold from time to time and as the sales take place
the proceeds are turned into the Guarantee Fund.
These sums, together with the assessments, make the
21/2 Million Dollars that are annually available for the
payment of losses.

After correcting me in this particular and increas-
ing our income a half million dollars or more, he re-
minded me that I had overlooked another very im-
portant fact also, viz., that the Guarantee Fund would
receive in the course of the year a total of 81/2 Million
Dollars from the sale of new assets, i. e., from the sale
of the banks that they have been operating. These
assets go into the Guarantee Fund and will be used to
pay depositors between now and July 1st. In other
words, the Guarantee Fund Commission will pay out
this year from July to July the tremendous sum of 8
Million Dollars to the depositors of the banks that have
been closed. This ought to put a little bit of heart
into those who have been discouraged by the wild
and unfortunate rumors that are constantly being put
into circulation. Suppose there was no Guaranty
Fund? Then there would be less money for depositors.

COULD PAY SOON

The people who owe these two banks, that have been
closed at Scribner and North Bend, may possibly be
able to pay in a very short time fully half of the face
of their notes. At least they should be able to pay
that amount by arranging with other barlte far =re4it
or by selling stuff that is ready for the market. If they
do this, then the depositors in these two banks will be
able to receive immediately in cash 50% of their de-
posits, or whatever per cent the bank is able to realize
in its collections. The remaining portion of the notes,
that are frozen and cannot be immediately paid, will be
handled in the best manner possible by the Guarantee
Fund Commission and collected as soon as they can
possibly be collected. Whenever the Guarantee Fund
Commission finds it cannot collect any more of these
notes it will then proceed to close up the receiverships
and pay the remaining depositors out of the State Guar-
antee Fund. This will take some time because there
will no doubt be very much litigation.

MUST ALL WORK TOGETHER NOW

Everyone now is interested in seeing that the banks

get the money that is due them, because it is out of the
assets of these banks that the depositors must secure

their first payments. When a depositor doesn't get
his money now he knows that he doesn't get it because
those, who owe the banks do not pay their notes. The
Guarantee Fund is just like an endorser on a note. It

pays only after the maker of the note has exhausted

his security.

Every citizen should guard with the greatest jeal-

ousy his integrity, his solvency and his patriotism. It

is only through the observance of these fundamental

principles that our government and its institutions can

survive.

If there is anything further that I can say to you on

this subject, that will be helpful, I will be very glad

to have you write me.

FREMONT STATE BANK
By DAN V. STEPHENS, Presiden.

1
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Bank Guarantee Law
New Method of Proceedure

We are in receipt of the following letter from a
friend in North Bend:

-North Bend, Neb., Jan. I",

Fremont State Bank,

Fremont, Neb.

Gentlemen:

Knowing that your bank is one of the
strongest banks in Nebraska and know-
ing that you have the facts about the
Bank Guaranty Law thoroughly in mind
I am writing you for information.
You are aware of the fact that the

First State Bank here was taken over by
the Guarantee Fund Commission a few
days ago and is now being operated by it.

All kinds of rumors are afloat here
about the length of time it is going to
take for the Commission to pay the de-
positors. Some say years and some say
never. Some say the assets are worth.
less and others say the Guarantee Fund
is busted; and still others say it isn't.
Won't you please tell me what is the

status of our case and what you think
of our future prospects in regard to this
bad mess we are now in.

Your Friend."

Our reply to our No., d correspondent is as
follows:

DEAR FRIEND.

In response to your query •Isout the status of the
First State Bank at North Bend and its depositors, we
ar• glad to be able to e;ve you what •ppears to be a
reasonably exact answer to your questions.

Under the new plan of the Guarantee Fund Commis-
sion, according to a Look of instructions which it sent
out to its agents, it proposes to proceed in the liquida-
tion of banks it is now opervting in about the follow.
big manner:

First, as fast as it can practically do so the Commis-
sion proposes to close the banks it is operating and
sell the liquid assets at once and distribute the pro-
ceeds of the sale to the depositors. This will enable
the depositors to receive a portion of their deposits at
once. The amount they will receive will be depend-
ent wholly upon the amount of liquid assets the bank
owns. If it has say 50°, of its notes in good bankable
form and they are made by people who are able to
pay them, it ought to be able to sell these notes for
cash at their face value and this cash then, of course,
would be available for the depositors at once. The
remaining assets of the bank, as we understand it, are
then to be sold as rapidly as possible for what they
will bring and the proceeds, as rapidly as they are ac-
cumulated, will be distributed to the depositors. The
experience of the Guarantee Fund Commission in the
past in its liquidation of banks that it has handled,
has been to return to the depositors out of the assets
of the banks 67% of the total. This is a remarkable
showing for the Comthission and, if this average holds
good in the case of the First State of North Bend, the
Commission will be able to pay the depositors of that
bank 67% of the total deposits out of sale of the bank's
assets. The remaining 3300 due the depositors will
then be paid out of the Guarantee Fund as rapidly as
this fund is accumulated.

'wood, after the liquid assets are sold and a divi-
dend immediately paid to the depositors, the Commis-
sion then proceeds to take up the remaining assets,
which are classified as slow, doubtful and worthless.
The process of disposing of thcse assets will be slower
as the Commission makes every effort to collect the
last dollar possible out of them for the depositors. It
may take one year. two years or three years to close up
these slow assets as no doubt much litigation will be
necessary.

Third, after all the assets of the bank have been ex-
hausted the balance remaining unpaid to the deposi-
tors then will be paid out of the Depositors' Guarantee
Fund, which the state collects through assessments
made upon the going banks of the state.

The above is a brief outline of just about the steps,
as we tess.aMrtend it, the Commission will take in the

depositors in the case of North Bend
Bank or any bank they take over. It has already closed
out a few banks along these lines of procedure and
this is in harmony with the recent publication issued
by the Guarantee Fund Commission to its agents.

Heretofore the Commission has proceeded under an
entirely different method, which has been very expen-
sive to the Guarantee Fund. This practice was to pay
the depositors in full in spot cash as soon as their
claims were approved. As soon as the depositors got
their money they were satisfied. If the bank had been
mismanaged, exploited and robbed by some one of its
officers, no jury in the neighborhood could be found
that would convict the guilty party. In one case the
banker lirrec!ced the bank and ran away. As soon as
the throle-quarters of a million had been paid out to
depositors by the Guarantee Fund Commission the
banker returned and had a great reception from the
people, accompanied by a brass band, and then fol-
lowed years of litigation in which the Guarantee Fund
Commission tried to collect the notes the people owed
the bank. They conspired with one another; lied
about their obligations; said their names had been
forged; and made every sort of a plea that could be
made to escape payments and the juries were always
in sympathy with them, and often so were the courts,
and rendered judgments against the Guarantee Fund
Commission at practically every opportunity. This
result of this sort of procedure convinced the Guaran-
tee Fund Commission that other steps were necessary
in order to motect 'tuff from ell sorts of impositions
and fraud.

Nowolie fikpositors will no longer be interested in
haying Me mete owners escape the payment of their
notes in abamlethat is being liquidated. Every deposi-
tor knows that if he doesn't get his money promptly it
is because the people, who owe notes at the bank, do
not pay them and they are not going to feel very good
about it. They are going to encourage the payment
of these note*. In short, the present policy, as soon as
the people understand it, will guarantee the Commis-
sion their hearty support in working out the liquida-
tion in as economic manner as possible.

Now as to your "prophets of evil," who say the Guar-
antee Fund is busted. They are mostly made up of
two very small classes of men.

First, there are a few state bankers here
and there who have good banks and who
think they are greatly imposed upon by be-
ing compelled to pay an assessment to the
Guarantee Fund. This is a natural feeling
as they are in no way responsible for the
banks that fail. They are in no way respon-
sible for the excessive number of banks that
have Mien chartered, yet the State has as-
sumed to compel them to pay an assessment
of six-tenths of one per cent on their deposits,
the proceeds of which assessments are to be
used to pay the losses in failed banks.
The (econd class of critics are national

bankersdiemselver, who feel that state bank-
ers bargee great advantage over them through
the opssafion of the Guaranty of Deposits
Law. , of course, naturally oppose the
law a prophesy its downfall because of

interest. These short-sighted
critics 4ss foolish enough to think that the
failure 4fjthe Guaranty Law would benefit
thaw, w$s.h, of csurse, is a great delusion.
Most c ms of tie Guaranty Law originate
with thillm.two classes.

Now what is the truth about the matter. The facts
are that the Guarantee Fund Commission has paid to

Yours very truly,

its depositors in failed banks in this state since its or-
ganization approximately $40,000,000. This sum has
been paid from two sources, viz, the assets of the banks
that have been liquidated, and from the Guarantee
Fund. Had it not been for the Guarantee Fund Com-
mission at least 33., of this sum of $40,000,000 would
have been lost, and probably a great deal more.

The Guarantee Fund, so-called, is merely an insur-
ance company whereby the state banks of Nebraska
are the members and must pay through an assessment
each other's losses up to the maximum amount of six-
tenths of one per cent a year. Under no circumstances
can the state collect from the going banks more than
six-tenths of one per cent of their deposits in any on•
single year. This provision is placed in the law for the
purpose of preventing the assessments of the banks
being confiscatory. Any good bank, making a fair
profit, can pay this assessment without injury to itself
and can do so to the great benefit of the state. This
does not in any way consider the fairness of the assess-
ment on the banks. The people themselves should pay
for a portion of this insurance, but that's another
question!

Under the Guaranty Law, an assessment of six-
tenths of one per cent, which the banks have been
paying for many years, will raise each year, together
with the salvage from the failed banks, approximately
Two Million Dollars. This Two Million Dollars is
used by the Guarantee Fund Commission to pay the
depositors of banks that they liquidate. No one but
an ignorant person, who does not understand the facts,
will spread the false statement that the Guarantee
Fund is "busted." There is no way the Guarantee
Fund can be "busted." Each year it will have two
million dollars approximately with which to pay losses
and that will run on indefinitely or until the law is re-
pealed or amended and that cannot take place ,n.rally
until its debts are paid. And a concern that has two
million dollars a year income is not "busted."

It is true that there may be more losses some years
than the Fund will pay but some day some time it will
catch up with the procession of failures with all depos-
itors paid in full. The depositor should be thankful
that he is to ultimately get his money even though he
may have to wait a time for it.

The worst enemy the people have in a case of this
kind is themselves. Hundreds of them stand around
on street corners peddling gossip that is nothing short
of criminal libel, injuring their own institutions and
making the situation more difficult by their doubting,
and misgivings. It is a criminal offense to peddle a
lie about the solvency of a bank and those, who do it,
can be prosecuted for it and I sometimes think the law
should be vigorously enforced for the protection of
the people. There are hundreds of cases where the
greatest possible damage has been done by idle rumors
and, sooner or later, they are reflected in great losses
to the very people who peddle them. No one should
peddle rumors when he doesn't know anything about
their truthfulness. People should understand that
everything is being done to protect their interests that
can be done and it does no good to get excited and
run from one to another with pessimistic stories.

We are very glad indeed to be able to answer yourletter in a way that ought to convey to you confidencein the situation. There are plenty of banks in DodgeCounty that are not going to be blown over by a pass-ing breeze. It is a matter of great pride to us to beable to say publicly at every opportunity that theFremont State Bank is so strong and solvent that it canpay its demand depositors in spot cash as fast as theycan line up in front of our windows and not borrow adollar with which to do it. We have always been ableto do it and we expect to hold as nearly to that im-pregnable position as possible as long as we conduct abank

We are taking the liberty of publishing your letterand our reply for the benefit of the people who areinterested in this subject.

FREMONT STATE BANK
BY AN V. STEPHENS, President.

EXHIBIT P AND EXHIBIT 50

Pages 171-178
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NoMattress Banks in Nebraska
0

I
NCE upon a time money and valu-
ables were kept in strong boxes in

the home. There was no other place to
keep them. There were no banks as we
know them today. With the coming of
banks, money was placed on deposit and
valuables of other kinds were put into safe
deposit boxes.

In the early days of banking there was
naturally a backwardness about placing
money on deposit. As banks grew stronger
and banking systems better organized this
timorousness about entrusting money to
banks practically disappeared.

In Nebraska there is no longer any need to
keep the money in the mattress, in an old
woolen sock or hidden away in a tip can.
Tht State Banks in Nebraska are associated

together under the law for the mutual pro-
tection of their deposits. There have been
bank failures in Nebraska. But there has
been a lower proportion of failures in Ne-
braska than in most states. A strict sys-
tem of State bank examination is constant-
ly improving conditions. Under the Ne-
braska Bank Guarantee Law, those who
once were fearful of banks and kept their
money hidden away in the mattress have
brought it out and put it to work as part
of the capital included in the general bank
deposits, for use in the development of
the state.

The deposits of the big business house, the
money that is being laid away for the pur-
chase of a home and the dimes and pennies
that are deposited in the baby's savings ac-
count are all safe in the State banks of
Nebraska because deposits are protected.

"A STORY NO OTHER STATE CAN TELL"

Farmers State Bank, Dodge
Farmers State Bank, Scribner
Logan Valley Bank, Uehling

First State Bank, North Bend

TOTAL DEPOSITS MORE THAN 51 MILLIONS

Dodge State Bank
Hooper State Bank
Farmers State Bank, Nickerson
Fremont State Bank

Snyder State Bank
Scribner State Bank
Winslow Stale Bank
Farmers State Bank, Uelallag
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InNebraska
the guarantee works both ways

STATE BANKER: "There's an in-
teresting thing about this little trans-
action we have just closed. We are
both protected. We have on deposit in
this bank $5,000 of your money. Under
the laws of the state of Nebraska, this
state bank is joined with all other state
banks in protecting that deposit, and in
protecting all of the deposits in all of
the state banks.

"I have just loaned you an additional
$5,000 and you have given me security
for it in the shape of collateral that I, as
a banker, know is good. I know that
this bank will get that loan back, no
matter what happens to you. You know

that your deposit is safe, no matter what
may happen to this bank. It is a fair
deal both ways."

BORROWER: "You know the biggest
thing about that for both of us? We can
both sleep at night."

Here we have another chapter the
illustrates the confidence and the peace
of mind that good banking has brought
to Nebraska, to both bankers and depos-
itors. It is worth more than a gold mine
to Nebraska. The depositors and the bor-
rowers from Nebraska state banks know
that the guarantee works both ways.

"IS A STORY THAT NO OTHER STATE CAN TELL"

Snyder State Bank
Scribner State Bank
Farmers State Bank, Uehling
Winslow State Bank

Farmers State Bank, Dodge
Farmers State Bank, Scribner
Logan Valley Bank, Uehling
First State Bank, North Bend

Dodge State Bank
Hooper State Bank
Farmers State Bank, Nickeraen
Fremont State Bank

TOTAL DEPOSITS MORE THAN 51 MILLIONS

EXHIBIT NS AND EXHIBIT N9

Pages 179-186

(13)

AL

Pain'

of E].

the ii
-Cool

Sella)

brask

presii

in Tr]

The

*Mat

11t- the

es

thi
Mi
wh
flys

dep

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



plumm1111111111111111111111111

S.

187

(13) "THE NEBRASKA BANK TAW CHALLENGED
AND A RED-HOT ANSWER BY A NEBRASKA
BANKER."

Another example of the publicity circulated is the
pamphlet Exhibit 30 from Exhibit 13 (p. 268, V. 1, B.
of Ex.), headed as above and printed in April, 1925, with
the notation at the bottom that the pamphlet is with the
-Compliments of the State Bank of Omaha, A. L.
Schantz, President. The Largest State Bank in Ne-
braska." The pamphlet was written by Dan V. Stephens,
president of the Fremont State Bank, and answers an
article by one R. B. Clark, of North Carolina, appearing
in THE BANKERS ASSOCIATION JOURNAL. .

The answer is so typical of the propaganda and repre-
sentations of the state bankers as testified to and shown
by the other exhibits herein that we reproduce it:

"The assurance with which Mr. Clark speaks is inter-
esting indeed: First, because of the flat-footed state-
ments he makes that are unsupported by facts; and sec-
ond, by the lack of logic contained in his magic 282
words. It was a terrible waste of telegraph tolls and
(lid an injury to North Carolina and slandered Nebraska.

"The bankers of Nebraska resent Mr. Clark's coupling
this state's name in with a group of states, including
Mississippi, that have been so miserably mismanaged and
whose laws have been so loosely and carelessly drawn
that their guarantee systems have fallen into disrepute.

"The state bankers of Nebraska have been operating
under a guarantee law since 1909, which includes the
depression following the panic of 1907 and the recent

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



188

deflation period following the war. Certainly, this tre-

mendous change in the economic condition of the coun-

try as represented by these two periods has placed upon

the Guarantee Law of Nebraska the greatest strain that

will probably ever be placed upon it again. Under the

Nebraska Guarantee Law not a single depositor has ever

lost a dollar deposited in a single state bank, and, in-

stead of the Guarantee Fund being bankrupt, we do not

owe a dollar practically speaking today and are capable

of raising from the assessments that we can make under

the law, annually, together with the salvage from the

banks that have been closed and paid for, a sum of

approximately two million dollars, or better.

"We will have to pay for a few more banks before

we get through the final clean-up, but we have abund-

ant resources, together with power to assess solvent

banks, with which to pay these losses and certainly the

banks that are paying them ought to be allowed to

speak for themselves in refutation of Mr. Clark's wire

to North Carolina that Nebraska's Guarantee Law is in

the discard along with that of Oklahoma, Texas and
Mississippi. Mr. Clark's statements cannot be permitted

to pass after being countenanced and given space in the

official organ of the American Bankers Association with-

out this correction.

"FIRST, his statement, 'that a bank deposit guar-

antee law in any form is a snare and a delusion,' does

not harmonize with the conditions in Nebraska where

the good faith of the banks of this state with the depos-

itors has been kept to the extent of paying them the

last nickel that they had on deposit in the failed banks

of this state throughout the entire history of the Guar-

antee Law. It has been no delusion and snare to them

but on the contrary the depositors in the banks of Mis-

sissippi, where the stupidity of the lawmakers and the

bad advice of bankers has permitted the honor of the
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state to be dragged in the dirt through a repudiation ofher honest debts to the people who have entrusted the
banks with their money, have certainly been betrayed.

"SECOND, his statement, 'that it creates a sense of
security in the minds of the unthinking and uninformed
as false and impossible to be realized on ultimately,' is
not in harmony with the experience of the depositors
in Nebraska banks. We have not failed them. We have
not violated their trust. We have maintained the honor
zInd dignity of the banks of Nebraska by paying every
man every nickel that he has deposited in their keep-
ing throughout the last fifteen years.

"THIRD, his statement, 'that it tends to debauch one's
right and duty to be thoughtful and discriminating,' is
inconsistent because certainly a guarantee law, such as
the state of Mississippi has, did not create confidence
in the minds of the depositor and he could go on dis-
criminating between the good and bad walks without
either being in conflict with the practices of the state
or with the theories advanced by Mr. Clark that all
such laws are futile. But there is no more reason why a
depositor in an institution created by the state and
designated as a bank should be discriminating than in
the cue of a depositor in a postoffice savings bank. A
bank created by the state should be an institution above
reproach and one that the people can trust as a safe
depository for their funds. Anything short of this is
a disgrace to the state and to the bankers, as a class,
who tolerate it.

'FOURTH, his statement, 'that to compare guarantee
of deposit laws with legitimate insurance is without rea-
son and absurd,' is not in harmony with the thousands
of mutual insurance organizations, that have been con-
ducted successfully throughout the country and that are
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now carrying uncounted millions of risk on the property

of the people and paying their losses promptly. The

state banks of Nebraska are bound together into a mu-

tual insurance company carrying their own risks and

paying their own losses. There is nothing about this

that is unreasonable or absurd. It is Mr. Clark's posi-

tion that is absurd.

"FIFTH, his statement, 'that it jeopardizes the solv-

ency of all banks and the safety of all depositors for

the theoretical safety of a few,' is not supported by the

facts because the Guarantee Law has not assessed the

banks of Nebraska at a higher rate even in the peak of

our losses during the period following the war than the

ordinary bonding companies charge for the protection

of special favored depositors in these banks. Mr. Clark's

idea seems to be that it is absurd to insure the deposits

of an ordinary citizen but perfectly proper to insure

the deposits through a bonding company of favored de-
positors, who will not trust banks without this insurance.
Prior to the war and during the long period of peace
and prosperity the assessments of the banks of Nebraska
amounted to one-fifth of one per cent on their deposits.
Bonding companies charge ordinarily one-half of one

per cent for the same protection and banks other than

state banks in Nebraska are constantly insuring their

special depositors, such as insurance companies, cities,

counties and states while at the same time making hypo-

critical speeches against guaranteeing the deposits of

the ordinary citizen.

"SIXTH, his statement, 'that Mississippi has had ten

years' experience as a guarantee state and the fund is

hopelessly in arrears,' is no doubt supported by the facts

for the plain and simple reason that the lawmakers,

aided, and abetted by the bad advice of bankers, did not

provide for an assessment large enough to cover the

losses and did not create a statute that would permit
of sane management of the banks.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



191

"SEVENTH, his statement, 'that many of the best
banks in Mississippi are nationalizing on account of the
guarantee law,' is a natural result of the conduct of the
bankers of Mississippi in failing to support their legis-
lature in providing a law that was workable. In Ne-
braska, instead of there being applications for state
banks to nationalize, there have been scores of applica-
tions from national banks to take out state charters dur-
ing the last two years and so far as we have any record,
there has been only one application for a national charter
made since the deflation period began and we have every
reason to believe that other reasons than the Guarantee
Law caused the change.

"EIGHTH, his statement, 'that guarantee schemes al-
ways have been, are and always will be impotent, futile
and disastrous,' is disproven by the experience of tens
of thousands of mutual insurance companies and by Ne-
braska's own experience as a state with a guarantee of
bank deposits that has been successfully administered
and is entirely satisfactory to the state banks of Ne-
braska, as proven by the fact that they have not taken
out national charters and that there are no applications
pending, that I have ever heard of, or of one of them
desiring to do so, excepting as above indicated.

'NINTH, his statement, 'that no well-informed, hon-
est and intelligent mind can accept it in principle or
practice,' is not supported by the facts, as will be ad-
mitted by Mr. Clark himself, as there are well-informed,
honest and intelligent men who do believe in the insur-
ance of deposits and who are successful and who have
large banks.

"TENTH, his statement, 'that well paid, intelligent
competent supervision will afford all the guarantee the
depositing public is entitled to, as compared with all
other human affairs,' is not supported by any facts at
all, because all other human affairs are supported by in-
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surance of every kind and character and it is only the

depositors in banks that are not, generally speaking, in-

sured. Good bankers everywhere, refuse to carry the

risks of men who will not support their business solvency

by insurance. It is the rankest inconsistency to apply

the principal of insurance to everything that a banker

does for himself and in the same breath refuse to pro-

tect the depositors who do business with him. It is not

only inconsistent but it smacks of unfairness and dis-

honesty.

"No article that I can recall has ever come to my

notice that contains so many misstatements of facts and

wrong conclusions as this message telegraphed to the

North Carolina Bankers Association by Mr. Clark.

"Bankers generally are in the unenviable position of

opposing all progress as exampled by their opposition

to the Federal Reserve System when it was being debated

in Congress and to all steps that have been taken pro-

posing the safety of the depositors in our banks. They

had the distinction of voting unanimously against the

Federal Reserve System in the National Bankers Associa-

tion preceding the passage of the act. They had the dis-

tinction here in Nebraska of unanimously opposing the

passage of the Nebraska Guarantee Law before it was

enacted. Bankers as a rule have to be clubbed by the

people into every reform. It is a pathetic commentary

on our profession and we ought to take note of it as a

class and try to keep our minds open to the best methods

for the conduct of this great business.

"A bank should be an institution beyond reproach,

beyond question of doubt. It should be managed by men

of high ideals, aims and purposes. A deposit placed in

a bank should be so secure that no depositor need give

it a thought. Such banks will draw all of the money

owned by the people into their vaults increasing credit

facilities everywhere. These conditions can be brought
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about by bankers themselves, if, instead of forever oppos-
ing progress, they would get in step with the best ideas
of the country and assist Legislatures in solving these
complex problems that harass and distress the people.

"While all of the country was passing through the
throes of bank failures, outside of Nebraska, with the
people not only in a state of panic but in a state of bank-
ruptcy, Nebraska passed through it all serenely and prac-
tically undisturbed so far as bank failures were con-
cerned. We had failures, but the depositors were insured
against loss so were able to 'carry on'. People did not
withdraw their money from our banks. They had con-
fidence in them with the result that Nebraska did not
suffer and is not suffering from the common depression
that has affected other rich agricultural states that have
not had their banks so securely protected.

'I deplore the constant re-appearance of articles in
bankers' journals wherein an attempt is made to discuss
the guarantee laws of the various states, which articles
are lacking in facts and conclusions that would justify
their publication. I have never read a single one of
these articles that directed the attention of the bankers
to the reason for the various results had in the several
states which have enacted guarantee laws.

"There are two principle causes for failure of a Bank
Guarantee Law, or any other mutual insurance organ-
ization. The first cause is traceable to the improper
method of organization and provision for adequate assess-
ments. The second cause is traceable to the incom-
petency or dishonesty of the administration.

"We have never had a guarantee law in any state in
this country that failed where the fundamental prin-
ciples of mutual insurance were observed in the law.
The breakdown in Oklahoma and the debts that have
piled up in several of the other states, that have guar-
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antee laws are wholly due to the fact that adequate
assessments were not made to cover the losses. Oklahoma
made an assessment of one-fifth of one per cent which
was only one-fifth of the special assessment allowed under

the Nebraska law. The results were natural and were

to be expected by any intelligent banker. Many bankers
aided and abetted in fixing the rate of assessment at
one-fifth of one per cent, hoping that it would be a
failure.

"Many bankers have stood in the way of strengthen-

ing the guarantee laws in the various states for the rea-
son that they did not want them to succeed. They seem
to think that it is better to drag their state down into
the dirt and disgrace the banks than to pay a nominal
insurance premium for the purpose of maintaining the
honor, dignity and solvency of the people and the busi-
ness institutions that deal with banks by guaranteeing

to them the return of every dollar that is placed in their

care for safe-keeping.

"I hope that the American Bankers Association Jour-
nal will give equal prominence to this contribution that
it did to the 282 magic words of our friend, Mr. Clark
from Mississippi. It is unfair to the bankers of America
to permit such a contribution, that is so erroneous not

only in facts but in conclusions, to pass without contra-
diction."

(D) Banks Allowed Reduction of One Per Cent on

Interest Bearing Deposits on Account of
Guarantee Fund Assessments

The legislature of 1925 at the solicitation of the banks

and to aid them in paying the Guarantee Fund assess

ments amended the banking act to reduce the maximum

rate of interest permitted to be paid on time deposits from
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five per cent to four per cent; thereby adding to the
earnings of the banks more than $750,000 per year, being
approximately one-half of the gross assessments that thcy
were paying to the Chtaxantee Fund, both general and
special.

The facts were testified to by Mr. Bliss, who was
chairman of the banking committee in the senate in the
1923 and 1925 sessions. The attempt to amend the act
was made in the sessions of 1921 and 1923, but finally
successful in 1925.

The testimony in this connection was as follows (p.
519, V. 2, B. of Ex.) :

Mr. Bliss testified that he had been in the banking busi-
ness since 1907 and a member of the State Bankers As-
sociation; was its president in 1926 until he took the
office of secretary of the Banking Department; he served
in the state senate in the sessions of 1921, 1923 and 1925;
was chairman of the banking committee in 1923 and
1925; that all the bankers of the state, with possibly
twenty to twenty-five exceptions, are members of the
State Association; that the Association maintains a
permanent office in Omaha with a force of employees and
has for twenty years; that he was in the legislature of
1923 that amended the Guarantee Fund Act by reducing
the rate of interest paid by the state banks on certifi-
cates of deposit and interest bearing funds; that the
effective date of the act was April, 1926; that he had
examined the records of his office, and on June 30, 1926,
there was on deposit in the state banks of Nebraska $167,•
462,943.00, interest bearing deposits; that a year later,
on June 30, 1927, such interest bearing deposi: were
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$173,203,955.00 (Q. 2276, p. 525, V. 2, B. of Ex.) ; that

notwithstanding the reduction of one per cent in the

interest rate, the interest bearing deposits had increased

$6,000,000.00.

Mr. Bliss, continuing, testified that in the sessions of

the legislatures of 1921, 1923 and 1925 there were exten-

sive hearings on the act before the committee on banking;

that prominent bankers appeared in promotion of the

legislation during the session of 1925 (p. 532, V. 2, B.

of Ex.) ; that he did not recall that anyone other than

bankers appeared in favor of the reduction (p. 532, V. 2, B.

of Ex.) ; that the bankers felt, and agitated to the com-

mittee in 1923 that by paying four per cent for money,

plus the then one per cent special assessment, it would
make their time money cost them too much; that the
bankers generally requested this reduction and that the
committee thereupon made a favorable report to the sen-

ate upon the bill (p. 535, V. 2, B. of Ex.).

Mr. Bliss stated that from his position as secretary of

the Department of Trade and Commerce and as a banker

and as a member of the State Banking Association and

because of special other information, he was able to

state generally what portion of the banks were paying

interest at the rate of five per cent on interest bearing

deposits prior to the effective date of the law (Q. 2322,

p. 535, V. 2, B. of Ex.) ; that he informed himself as to
those locations in the state in which the rate of interest

immediately prior to the enactment of the law and that

he was able to state the localities in which the banks were

paying five per cent interest (Qs. 2325-6 p. 537, V. 2).
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After the foregoing foundation, he was asked to state
the localities in which the banks were paying five per cent
interest immediately prior to the passage of this act.

He testified that on December 31, 1924, the records of
the department showed that of the 928 banks then re-
porting, 646 reported that the highest rate of interest they
were paying was five per cent on total interest bearing
deposits of $110,520,583.00. Mr. Bliss stated that he was
able to state the approximate amount of said deposits that
were drawing five per cent on December 31, 1924 (pp.
634-5, V. 3, B. of Ex.) and that with the knowledge
that he had gained in his various capacities hereinbefore
recited and as head of the Department of Trade and
Commerce he was able to state with reasonable accuracy
what amount of interest bearing deposits there were on
December 31, 1924, bearing a maximum rate of five per
cent (Qs. 2713-4, p. 636, V. 3, B. of Ex.).

After all the foregoing foundation as to the witness'
ability to testify on the matter the court sustained an
objection thereto on the ground of lack of foundation
(p. 636, V. 3, B. of Ex.).

The court erred in its riding in this respect.

Whereupon the defendants and intervening defendant
Stebbins offered to prove by the witness Bliss on the
stand that more than two-thirds of the interest bearing
deposits of the 646 banks referred to were on December
:11, 1924, bearing interest at the rate of five per cent. An
objection thereto was sustained. This action of the trial
court was, we submit, clearly error and that said testi-
mony and offer should be considered.
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The evidence disclosed that the legislature met immedi-

ately following December 31, 1924, and reduced the in-

terest rate from five per cent to four per cent and that

there was no diminution of deposits; in fact, an increase

of time deposits (p. 638, V. 3, B. of Ex.). More than

two-thirds of $110,000,000.00 would be at least $74,000,-

000.00 of deposits, and by this reduction a saving to the

banks of $750,000.00 interest was effected.

VII. RELIANCE ON REPRESENTATIONS AND ACTS

Of course it needs no argument that it was the in-

tention of the bankers that the depositing public should

rely upon all the representations that were made to

them. Being interrogated specifically as to THE BEE ad-

vertisements, Mr. Stephens testified that the purpose of

himself and the other bankers in publishing THE BEE and

TRIBUNE advertisements was among other things to im-

;press the people with confidence in the banking situation

in Nebraska and confidence in the Guarantee Fund so

that it might have the effect of causing the people to

leave deposits they then had in state banks and place

other funds on deposit (p. 768, V. 3) ; that he intended

the people to believe the statements in the advertising

and never indicated to the public by advertisement or oth-

erwise that the statements were not true or withdrew

them in any way; and that the public continued to rely

upon them (p. 771-2, V. 3).

Mr. Schantz stated that he had never repudiated any

part of the advertising or told any of the depositors or

customers that there was anything in the same that he

disapproved of (p. 853, V. 3, B. of Ex.).
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In attempting on the trial to excuse the running of the
advertisements in THE OMAHA BEE, Mr. Stephens stated
that he believed at the time that the accrued liabilities of
the Guarantee Fund were not more than two or three
million dollars. Just what they were at that time does
not appear. It is in evidence that in May, 1927, he knew
they were seven million dollars. Mr. Stephens' belief in
that regard would not in any sense be a defense to waiver
and estoppel created by his acts. But a more forceful
answer to his contention is a reference to his two-page
advertisements published in THE FRENIONT TRIBUNE in
January, 1928, at a time when he did know what the
liabilities were, wherein he continued the same character
of advertising and the same representations (see exhibits
in this brief).

Referring to the advertising, personal solicitation, and
signs, using the Guarantee Fund feature, and the protec-
tive feature, Mr. Woods said (p. 330, V. 2) :

Q. 1426. "Mr. Woods, what has been your observa-
tion covering the period of the operation of the law,
from 1912, as to the influence that such representa-
tions by the state banks have had upon depositors
in inducing them to make their deposits in the state
banks."

A. "It has been effective."

Q. 1427. "And has that been, in your opinion,
one of the causes of this estimate of one hundred
million dollars of deposits made during that period?"
A. "That has been a contributing factor."

Q. 11428. "What has been your observation in
dealing with customers and your observation gen-
erally in the banking business as to whether de-
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positors believed and relied upon the representation
of the banks that their deposits were protected?"
A. "Why, almost—I don't know of any excep-

tions among depositors in state banks who did not
feel that the Guarantee Fund was giving them pro-
tection, that is, up until a year ago."

VIII. DEPOSITS OF STATE TREASURER

Mr. Willis M. Stebbins, state treasurer and intervenor,
testified (p. 689, V. 3, B. of Ex.) that he had been state
treasurer since January, 1927; that he kept his checking
accounts in Omaha and Lincoln, and that all his other
deposits were on certificates of deposit, excepting one
checking account in Beatrice; that as to such certificates
of deposit as were existent prior to his coming into office,
he had made renewals and taken out new certificates.

That he had state funds in receivership banks and in
banks being operated by the Guarantee Fund Commis-
sion. He referred to a list showing forty-five receiver-
ship banks and funds therein of *104,561.00, and thirty-
two Commission-operated banks and funds therein of 07,-
940.00 (pp. 702-3, V. 3, B. of Ex.).

That prior to Christmas time, 1928, he had made no
requirement nor asked for any bond of any depository of
state funds; that perhaps a dozen had given bonds be-
cause thereby they avoided paying Guarantee Fund as-
sessment on funds thus secured (p. 692, V. 3, B. of Ex.) ;
that about Christmas time, he changed his policy and
asked for bonds; that this was the time this suit was filed;
that he knew the banks were going to contest the matter
through the courts, and would not pay the assessment ex-
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cept as the court might order it paid, and in view of the
situation he wanted to play safe in asking for bonds
(Qs. 3032-3, p. 697, V. 3, B. of Ex.; Qs. 3039-40, p. 699,
V. 3).

Mr. Stebbins testified that he renewed the certificates
as treasurer on the faith of the Guarantee Fund protec-
tion (Q. 3052, p. 701, V. 3, B. of Ex.).
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ARGUMENT

The Bank Guarantee Law was passed in 1909 after
many years of agitation. It contained the following pro-
visions among others:

Section 7983: (The business of banking is de-
clared to be a quasi-public business and subject to
regulation and control by the state.)

Section 7984: (Provides that only corporations
can do a banking business and requires all corpora-
tions to comply with the terms of the act; eliminates
private banks.)

Section 8025: (Requires that each bank file veri-
fied statements showing its average daily deposits
for the preceding six months.)

Section 8026: (Regular assessment) * '
On the first day of July and January of each year
the department shall levy on all banks then engaged
in banking under this article, which have completed
their initial payments of not less than one per cent
of their average daily deposits as provided in this
section, one-twentieth of one per cent of the average
daily deposits as shown by the statements required
to be made and filed next preceding such assess-
ments. (Section also provides for preliminary pay-
ment by new banks and banks acquiring the busi-
ness and resources of national banks.)

Section 8028: Depletion of Depositors' Guarantee
Fund—Special Assessment. If the Depositors' Guar-
antee Fund shall, from any cause, be depleted or re-
duced to any amount less than one per cent of the
average daily deposits as shown by the last semi-
annual assessment statement thereof filed, the De-
partment of Trade and Commerce shall levy a special
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assessment against the capital stock of the corpora-
tions goveined by the provisions of this article, to
cover such deficiency, which special assessment shall
be based on the said average daily deposits, and,
when required for the purpose of immediate pay-
ment to depositors, said special assessment may be
for any amount not exceeding one per cent of said
average daily deposits for the year 1923 and there-
after not exceeding one-half of one per cent of the
said average daily deposits in any one year. (As
originally enacted special assessment was I per cent.
Changed by amendment in 1923 to one-half of I per
cent.)

Section 8033: Priority of Claims. The claims of
depositors, for deposits, (not otherwise secured)
and claims of holders of exchange, shall have prior-
ity over all other claims, except federal, state, county
and municipal taxes, and subject to such taxes,
shall at the time of the closing of a bank be a first
lien on all the assets of the banking corporation
from which they are due and thus under receiver-
ship, including the liability of stockholders, and,
upon proof thereof, they shall be paid immediately
out of the available cash hi the hands of the re-
ceiver. * * * ". (Section numbers are those of
the 1922 Compiled Statutes of Nebraska.)

We desire to point out at the outset that the law
provides that banking is quasi-public in nature; that
the liability of the banks for assessments is for the pro-
tection of depositors in state banks; and that claims of
depositors were even given priority over the claims of
other creditors.
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THE HOLSTEIN CASE

After the passage of the law an action was promptly

brought by the First State Bank of Holstein and a large
number of other banks, as plaintiffs, on their own behalf
and on behalf of other banks, against A. C. Shallen-
berger, as governor, to enjoin the enforcement of the law.
The lower federal court on demurrer granted an injunc-
tion (172 Fed. 999). The case was then appealed to the

United States Supreme Court and by that court reversed

and the law sustained (219 U. S. 114; 55 L. Ed. 117).
The memorandum opinion of the United States Supreme

Court stated that the case was governed by the decision
in a similar case from Oklahoma entitled Noble State
Bank v. C. N. Haskell, as Governor, et a/., 219 U. S. 104,
55 L. Ed. 112.

The petition filed in the State Bank of Holstein case
raised, directly or in principN, praetically every question
that has been raised in this Abie State Bank case. Inas-
much as the case was determined on demurrer all ques-
tions well-pleaded were determined against the banks.
The petition therefore is important and a copy thereof
is attached to the Bill of Exceptions as Exhibit 49 at
page 724, V. 3. Some of the plaintiff banks in that
case were private banks. The banks pleaded vested prop-
erty rights, that their charters were binding contracts and
not subject to change, that under the new banking act
it was made unlawful to be in the banking business after
the effective date of said banking act except by compli-
ance with its terms and receipt of a charter and certifi-
cate thereunder, involving the payment of Guarantee
Fund assessments, regulation, etc.; that the act violated
several enumerated provisions of the Constitution of the

111111..-_
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State of Nebraska and the Constitution of the United
States, that there was no reservation in, the Statutes or
Constitution of the State of Nebraska reserving to the
State of Nebraska the right to cancel, modify, change
or terminate charters theretofore granted to said banks;
that by the terms of said act the Guarantee Fund as-
sessed against the capital stock of each of said banks be-
came a genera/ fund appropriated for the payment of de-
positors in failed and insolvent banks, thereby making
solvent banks contribute out of their assets sums of
money to be used, not for the payment of their own liabili-
ties but for the payment of the liabilities of other banks;
that the maximum authorized assessments against the
state banks would exceed in amount the sum of $766,-
440.15; that the purpose and scope of the said act was to
extend the credit of the state of Nebraska to individual
banks; that to require private bankers to transfer their
business to a corporation or in lieu thereof to discontinue
their business or to have their affairs wound up by a
receiver would result in loss and damage to each and
singular of said banks and deprive them of their prop-
erty; and that by virtue of said act the claims of deposi-
tors took precedence over the claims of other creditors
and thereby impaired the obligations of the contract
rights of other persons who might have extended credit,
all in violation of state and federal constitutions.

Not only was this ease determined on demurrer, but
every other bank guarantee fund case that we have
examined has been determined on demurrer—in favor of
the law and some of them as in this ease after large lia-
bilities had accrued. These cases form a consistent
record holding that the questions involved are all a
matter of legislative wisdom and policy.
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THE HOLMES DECISION

In the Noble State Bank case which also decided the
Nebraska case, Justice Holmes, speaking for the United
States Supreme Court said:

"It may be said in a general way that the police
power extends to all the great public needs. Can-
field v. United States, 167 U. S. 518, 42 L. ed. 260,
17 Sup. Ct. Rep. 864. It may be put forth in aid
of what is sanctioned by usage, or held by the pre-
vailing morality or strong and preponderant opinion
to be greatly and immediately necessary to the
public welfare. Among matters of that sort prob-
ably few would doubt that both usage and prepon-
derant opinion give their sanction to enforcing the
primary conditions of successful commerce. One of
those conditions at the present time is the possibility
of payment by checks drawn against bank deposits,
to such an extent do checks replace currency in
daily business. •

"If, then, the legislature of the state thinks that
the public welfare requires the measure under con-
sideration, analogy and principle are in favor of the
power to enact it.

"Even the primary object of the required assess-
ment is not a private benefit, as it was in the cases
above cited of a ditch for irrigation or a railway to
a mine, but it is to make the currency of checks
secure, and by the same stroke to make safe the
almost compulsory resort of depositors to banks as
the only available means for keeping money on hand.

"The priority of claim given to depositors is inci-
dental to the same object, and is justified in the
same way the power to restrict liberty by fixing a
minimum of capital required of those who would

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



208

engage in banking is not denied. The power to
restrict investment to securities regarded as rela-
tively safe seems equally plain. It has been held,
we do not doubt rightly, that inspections may be
required and the cost thrown on the bank. See
Charlotte, C. tE A. B. Co. v. Gibbes, 142 U. S. 386, 35
L. ed. 1051, 12 Sup. Ct. Rep. 255. The power to
compel, beforehand, co-operation, and thus, it is be-
lieved, to make a failure unlikely and a general
panic almost impossible, must be recognized, if gov-
ernment is to do its proper work, unless we can say
that the means have no reasonable relation to the
end. Bundling V. Chicago, 177 U. S. 183, 44 L. ed.
725, 728, 20 Sup. Ct. Rep. 633.

"So far is that from being the case that the device
is a familiar one. It was adopted by some states
the better part of a century ago, and seems never to
have been questioned until now. Danby Bank V.
state Treasurer, 39 Vt. 92; People V. Walker. 17
N. Y. 502. Recent cases going not less far are
Lemieux v. Young, 211 U. S. 489, 496, 53 L. ed. 295,
300, 29 Sup. Ct. Rep. 174; Kidd, D. P. Co. V. Mus-
selman Grocer Co, 217 U. S. 461, 54 L. ed. 839, 30
Sup. Ct. Rep. 606.

"It is asked whether the state could require all
corporations or all grocers to help to guarantee each
other's solvency, and where we are going to draw the
line. But the last is a futile question, and we will
answer the others when they arise. With regard to
the police power, as elsewhere in the law, lines are
pricked out by the gradual approach and contact of
decisions on the opposing sides. Hudson County
Water Co. v. McCarter. 209 U. S. 349, 355, 52 L. ed.
828, 831, 28 Sup. Ct. Rep. 529, 14 A. & E. Ann. Gas.
560. It will serve as a datum on this side, that, in
our opinion, the statute before us is well within the
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state's constitutional power, while the use of the
public credit on a large scale to help individuals in

business has been held to be beyond the line. Citi-

zens' L. Asso. v. Topeka, 20 Wall. 655, 22 L. ed. 455;

Lowell v. Boston, 11 31 ass. 454, 15 Am. Rep. 39.

"The question that we have decided is not much

helped by propounding the further one, whether the

right to engage in banking is or can be made a

franchise. But as the latter question has some bear-

ing on the former, and as it will have to be con-

sidered in the following cases, if not here, we will

dispose of it now. It is not answered by citing au-

thorities for the existence of the right at common

law. There are many things that a man might do

at common law that the states may forbid. He
might embezzle until a statute cut down his liberty.
We cannot say that the public interests to which we
have adverted, and others, are' not sufficient to war-
rant the state in taking the whole business of bank-
ing under its control. On the contrary, we are of
opinion that it may go on from regulation to pro-
hibition except upon such conditions as it may pre-
scribe. In short, when the Oklahoma legislature
declares by implication that free banking is a public
danger, and that incorporation, inspection, and the
above-described co-operation are necessary safe-
guards, this court certainly cannot say that it is
wrong. State ea, rel. Goodsill v. Woodmansee, 1
N. D. 246, 11 L. R. A. 420, 46 N. W. 970; Brady v.
Matters, 125 Iowa 158, 106 Am. St. Rep. 291, 100
N. W. 358; Weed v. Bergh, 141 Wis. 569, 25 L. R. A.
(N. S.) 1217, 124 N. W. 664; Corn. v. Vrooman. 164
Pa. 306, 30 Atl. 217; Myers V. Irwin, 2 Serg. & R.
368; Myers V. Manhattan Bank. 20 Ohio 283, 302;
Atty. Gen. V. Utica Ins. Co., 2 Johns. Ob. 371, 377"
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In this case a petition for rehearing was filed. In deny-
ing this motion Justice Holmes said further:

"Leave to file an application for rehearing is asked
in this case. We see no reason to grant it, but, as
the judgment delivered seems to have conveyed a
wrong impression of the opinion of the court in
some details, we add a few words to what was said
when the case was decided.

"We fully understand the practical importance of
the question, and the very powerful argument that
can be made against the wisdom of the legislation,
but on that point we have nothing to say, as it is
not our concern. Clark v. Nash, 198 U. S. 361, 49
L. ed. 1085, 25 Sup. Ct. Rep. 676, 4 A. & E. Ann.
Cas. 1171; Strikley v. Highland Boy Gold Min. Co.,
200 U. S. 527, 50 L. ed. 581, 26 Sup. Ct. Rep. 301, 4 A.
& E. Ann. Cas. 1174, were cited to establish, not that
property might be taken for a private use, but that,
among the public uses for which it might be taken,
were some which, if looked at only in their immedi-
ate aspect, according to the proximate effect of the
taking, might seem to be private. This case, in our
opinion, is of that sort. The analysis of the police
power, whether correct or not, was intended to in-
dicate an interpretation of what has taken place in
the past, not to give a new or wider scope to the
power. The propositions with regard to it, however,
in any form, are rather in the nature of prelimi-
naries. For in this case there is no out-and-out un-
conditional taking at all. The payment can be
avoided by going out of the banking business, and is
required only as a condition for keeping on, from
corporations created by the state. We have given
what we deem sufficient reasons for holding that
such a condition may be imposed."
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THE OPINION OF THE TRIAL COURT

In considering the evidence as to the condition and

earnings of the banks it is unfortunate to note that the

trial court considered the earnings from the standpoint

of the banks making "compensatory returns" prior to

paying Guarantee Fund assessments.

The earnings of the banks as hereinbefore and herein-

after set forth are not controverted. The trial court found

that they must be compensatory to the banks before pay-

ing Guarantee Fund assessments, and that any less earn-

ings amounted to confiscation, if the assessments were

required to be paid. Said the court:

"The figures I have already given cleal with the
banks as a whole. They plainly show that a ma-
jority of the banks are not receiving compensatory
returns upon their investment, while a fourth are
receiving rather extravagant profits.

"WHAT IS MEANT BY CONFISCATORY?

"In order that the assessments levied shall be de-
clared confiscatory it is not necessary to show the
banks in the red; it is sufficient that they do not
bring results commensurate with the capital in-
vested. This question has been before the Supreme
Court of the United States in connection with differ-
ent public utilities and that court has held that the
rate established must be such as will bring returns
equal to those of kindred organizations operated in
the same general locality."

In the matter of the relative rights of the banks and
their stockholders, the court's viewpoint, as above quoted
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is to be contrasted with this further statement in the
opinion:

"Now the only possible purpose in levying special
assessments under the Guarantee Fund Law is to
pay depositors in failed banks whose claims have
already been adjudicated. Present day depositors
cannot possibly receive any benefit therefrom."

The court then enjoined the collection of special as-
sessments until the same could be paid by the state
banks and at the same time said banks receive in addition
compensatory returns on their investment.

THE REAL PLAINTIFFS

The real plaintiffs in this case are several city state
banks that have highly prospered by the maximum use
of the law and claims of depositors having vested under
it. These banks now seek to divest themselves of their
obligations with respect thereto. They selected a small
cross-roads bank to put forward as the plaintiff in the
case. Aside from the fact that some other banks have
on solicitation contributed to the expense there is noth-
ing in this case to indicate their interest. ,While the
Able bank as plaintiff recites that it brings the case on
behalf of other banks, it does not plead any authority to
do so. They are not named as plaintiffs and are actually
not in court.

The depositors for whose protection this law was en-
acted are not asking for its judicial nullification; they do
not appear in this case; no representative of the public or
official is asking for such action in the public interest.
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These banks alone assert the "urgent public need". The

officials of the state who represent the public so far as

the public is represented are opposing any nullification.

CONDITION OF THE BANKS—PAST AND PRESENT

No state bank of Nebraska, aside from the small Able

bank, appeared in the case or offered any detailed facts

and figures as to its income and operating expense and

the distribution thereof. No evidence was offered by any

bank or on its behalf as to the actual operation of or

effect of the Guarantee Fund Law within that bank, or

the effect of the Law and its assessments upon its opera-

tions or its income, or of the relation of its assessments to

its operations.

Plaintiff's evidence was almost wholly confined to

proving gross receipts, gross disbursements, net receipts,

and amount of Guarantee Fund payments. The plaintiff

elected to treat the assessments paid by banks as a charge

wholly without compensatory benefits to disclaim re-

sponsibility for accrued liabilities; and arbitrarily to

treat the amount of the assessment as total loss.

The evidence discloses that while the banks through

the entire operative period of the Guarantee Fund Law
have made large and adequate gross and net earnings and
that while at this time and in the years immediately pre-
ceding such earnings have been amply sufficient to pay

all regular operating expenses and regular operating

losses and still pay a fair to extravagant return on the

investment of the banks as a whole, these have been

affected by special losses previously originating which

have been and are being charged off against earnings.
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It is these losses and not the Guarantee Fund assessments

that largely affect the net earnings. The Guaraatee Fund
in fact has been the active, effective means of reducing

these losses with consequent increase of earnings and
effective benefit to the banks.

Losses (or "charge-offs")

The evidence clearly and undisputedly discloses that
(luring the years of high prices (around 1920) there was
a large amount of loans made which during the eight
years since have developed into large losses from time
to time and that the development of these losses has
been for various reasons as testified, prolonged over a
number of years. The batiks through these years have
been absorbing such losses from earnings and charging
them off against earnings, supplemented in some instances
by contributions of stockholders. It is these excessive
losses thus originating that have been such a heavy charge
against the otherwise handsome earnings of the existing
banks and have largely caused the failure of such banks
as have failed. The present depositors with existing
claims of course have no relation to or responsibility for
these losses or the cause thereof.

In considering the large earnings of the banks and
the application to be made thereof, we should not lose
sight of the fact that the stockholders of these banks laid
the basis for their losses years ago and that these losses
are their liability and their responsibility. When they are
permitted to charge off these losses in these latter days
as against earnings, it is in effect for their account, and
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these recent claimant depositors should not be prejudiced

even by such charge-offs, much less by distributing com-

pensatory earnings to stockholders rather than to Guar-

antee Fund assessments.

National banks, deprived of the Guarantee Fund, suf-

fered greater losses and less earnings, as herein appears.

The Able State Bank

The evidence with respect to this bank is set out. It

is the only bank in the state of Nebraska with reference

to which any detailed facts were shown. It is in a town

of two hundred. Banks in nearby towns curtail its terri-

tory. It paid 10 per cent to 15 per cent dividends for a

period, added largely to its surplus paid a dividend as

late as 1926, and passed $500 to surplus in that year.
The facts disclosed as to it do not show that its payment
of around $1;000 a year to the Guarantee Fund out of
annual gross earnings of $12,000 affected its condition
adversely. There is not only no evidence of, but no in-
ference can arise. Such evidence as does appear is of
notes to relatives and equities in real estate which indi-
cate unsound banking. Every presumption is in favor
of the law and even as to this Abie State Bank there
is a failure of proof on the part of plaintiff.

We again repeat that as to no individual bank in Ne-
braska was there any showing that the Guarantee Fund
assessments were a material burden, or any showing of
any other necessary facts to establish its invalidity as to
any bank.
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Operating Expenses, Gross Income and Net Earnings of Ne-
braska State Banks for Twelve Months, July 1, 1925, to
June 30, 1926, and the Eighteen Months, January 1, 1927,
to June 30, 1928.

The banks of the state made reports of their operating

expenses, gross income and net earnings for the forego-
ing periods to the Department of Trade and Commerce
covering a total of two and one-half years, which con-
firm the statements herein made. These were compiled in
tabular form, placed in evidence, and are in this brief as
exhibits, with copious references thereto. The one for the
18 months ending June 30, 1928, furnished late available
data. It is divided as between the banks organized be-
fore the Guarantee Law became effective and those organ-
ized since. It shows that all the banks of the state, with
a few exceptions, made net earnings for the period before
charging off bad debts; that the banks as a whole charged
off from their earnings for the period for account of bad
debts an amount equivalent to 10 per cent of their earn-
ings and that after charging off this sum and paying the
Guarantee Fund assessments, 570 of the 726 banks still
had net earnings, and, as the trial court said, some of
them had "extravagant profits". The only reason that the
remaining banks largely lacked net earnings was because
they charged off against their net earnings the huge total
of $851,433 of bad debts.

In spite of 10 per cent out of net earnings applied to
bad debts on the average for all the banks of the state,
said banks still earned at the rate of 7.12 per cent per
annum on their capital and 5.17 per cent on both capital
and surplus. Pour-fifths of the banks (570) could thus
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have declared dividends from a small amount to "extra-

vagant" figures. As the trial court put it "A fourth were
receiving rather extravagant profits."

During this 18 months' period the banks paid an aver-

age of 10.06 cents out of each dollar of gross earnings

to the 'Guarantee Fund.

The compilation of operating expenses and income for

the preceding year ending June 30, 1926, appears in this

brief. No figures for the six months' period intervening

were available. This statement classifies the banks as be-

tween those with a capital of $10,000 to $20,000, $20,000
to $40,000, $40,000 to $75,000, $75,000 to $100,000,

and $100,000, to $200,000, but omitted a more
profitable bank, the First State Bank of Omaha, because
it was the only one in its class and if included would
have been a manifest publication of its individual opera-
tions. This analysis was compiled two years previous to
the trial. The gross earnings were shown by classes based
on both capital and surplus and ranged from 4.47 per cent
for those of the lower capital classifications to 11.45 per
cent for those of the higher capital classifications, the
average for all banks being 5.924 per cent, or within a
fraction of 6 per cent, on both capital and surplus after
paying all Guarantee Fund assessments. Out of each
dollar of earnings the banks paid an average of 9.08
cents to the Guarante Fund. It is interesting to note
that the banks with the highest capital classification paid
the highest percentage to the Guarantee Fund, to-wit,
11.21 cents on the dollar. Thus those with the largest per-
centage of earnings paid the highest per cent of such
earnings to the Guarantee Fund. The average income
per bank and the average expense per bank in each classi-
fication bore approximately the same ratio to capital.
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Comparison with National Banks

This contrast is striking. In recent years the per-

centage of earnings of national banks in Nebraska has

been less than one-half that of the state banks and the

percentage of losses almost double that of the state

banks. During the period of the Guarantee Fund Law,

national banks decreased one-fourth in number while state
banks made a net increase from 1909 to 1928.

Fifty national banks have been converted into state

banks since the Guarantee Fund Law became operative in

1911, two of them within the year ending June 30, 1927.

Conversions of national banks into state banks within the

last three years have included well-known bankers and

presidents of the Nebraska State Bankers Association.

Since 1911 only nine state banks have been converted into

national banks. During the period from 1922 to 1928

inclusive, the national banks of Nebraska earned annu-

ally an average of 2.74 per cent, less than 3 per cent net
on their capital and surplus, and during the last five
years averaged only 2.01 per cent per annum. The an-
nual "charge-offs" of the national banks were nearly
twice that of the state banks.

Growth of Banks from 1911 to 1928

During this period of the operation of the Guarantee
Fund Law, the depositors of the state banks increased
three and one-half times. With slight interruptions there
was a continuous increase through the 18 years. Surplus
and undivided profits were doubled.
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Present Condition of the Banks

The condition of existing banks has improved consist-
ently and steadily since 1923. As one witness put it,
"In every respect, and without any exception, their con-
dition is incomparably better than in 1923." This evi-
dence was not questioned. It stands admitted.

The consolidated statement of the banks as of De-
cember 31, 1928 shows that they had in cask and readily
convertible bonds and securities equivalent to cash, ap-
proximately 33 1/3 per cent of their deposits. Their earn-
ings have been bereinbefore set forth.

Other Real Estate

The item "Other Real Estate" shown in the reports is
not a desirable asset. But neither the records of the De-
partment nor the Examiners' reports show that this real
estate is carried at an excessive value. This property was
acquired in the process of liquidating debts. It has no
relation to the Guarantee Fund nor to the adjudicated
claims of depositors. But for the fact of the Guarantee
Fund and its benefits and the faith of the depositors in
the Fund and their reliance thereon inducing them to
keep their deposits in the existing banks many of the
banks that now hold "Other Real Estate" would admit-
tedly now not be open. The amount used to pay Guar-
antee Fund assessments could not have been applied to
reduce this item, because the earnings that paid the
Guarantee Fund assessments largely came by reason of
the Guarantee Fund Law and its operation. Without
the benefits of that law there would not have been the
earnings.

,/
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Conversations With Reference to Capital Impairment

There is some controversy as to what was said or might

have been said by Mr. Bliss in the past with respect to

capital impairment of then existing banks and probability

of future failures. Mr. Bliss explained this by a statement

that all the banks to which he referred had been subse-

quently cleaned up or disposed of in some way.

Examinees' Estimates of Probable Losses in Going Banks

Long after plaintiff had rested its case it asked the

Banking Department to run up on an adding machine

from examiners' reports made from time to time through

fifteen months the total amounts noted by the examiners

as losses and probable losses and the amount of loans and

discounts in all the banks six months past due and des

mand paper carried twelve months or more. This was

done. It appeared that none of these examinations had

been made at the same time. Mr. Bliss testified that as

each report came in it was taken up with the individual

bank to have it meet the criticisms. It appeared that the

strong banks were criticised in this respect as well as

the weak. From the very nature of the banking business

there is a percentage of loans and discounts continuously

developing some loss under normal operation. The total

of these items in all the banks was only 1.82 per cent

of the total loans and investments of the banks. The ex-
aminer's estimate was in many instances disputed and
there were adjustments from time to time. On the whole
this evidence was entitled to little probitive force on the
issues. The trial court in its opinion did not refer to
them.
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BENEFITS TO THE BANKS OF THE GUARANTEE FUND

While the Guarantee Fund is by its terms primarily

for the protection of the depositors in state banks large

and continuous specific benefits to the banks were dis-

closed by the evidence aside from the general benefits.

Stabilizing Influence

It was testified to and not controverted that the use

the existing banks had made of the Guarantee Fund had

enabled a large number of them to survive;

all of them to gradually absorb their developing

losses, and all of them to largely increase their

earnings. Numerous banks were failing through the

period. As a witness stated, it was common knowledge
that a going bank right across the street from a bank

that failed did not suffer. The Guarantee Fund gave

the depositors and customers confidence that they would

be taken care of. How this confidence was instilled and

this reliance created by the banks hereinbefore appears.

One witness stated that a number of men whom he knew

who now had sound state banks, had said to him that

they could not have stood heavy withdrawals on account

of frozen paper except for the Guarantee Fund. What
all this meant to the city banks now complaining of the

Guarantee Fund can hardly be estimated. These city

banks were correspondents for the country banks. In-

creased failures among them visited material conse-
quences on the Omaha, Lincoln, Fremont and other de-

pository state banks in the cities.

Benefit of Use of Public Funds Without Giving Bonds

For approximately twenty years every state bank in

Nebraska has had the use of public funds without giving
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bonds. This right was claimed and exercised under the

Guarantee Fund Law. There is now on deposit in failed

state banks two million dollars of public funds. The bond-

ing company rate for bonds varies from .5 per cent to

one per cent, depending on the capital of the bank.

The average bond rate is .71 per cent, or $7.10 a thousand

as against the maximum rate of general and special as-

sessments of $6.00 a thousand. The national banks thus
pay an average of $7.10 a thousand to a bonding company
to insure public funds. They also pay interest as do the
state banks. As between paying $7.10 a thousand to a
bonding company and $6.00 a thousand to a Guarantee
Fund on public funds, the balance is in favor of the
Guarantee Fund aside from all other benefits attached to
the Guarantee Fund. The Guarantee Fund, incidentally,
puts all depositors, both public and private, on the same
plane with public deposits in the matter of security;
and at less percentage of cost than surety bond protection.

If the banks can pay $17.10 on each thousand dollars of
deposits to bonding companies for bonds insuring public de-
posits, on all of which deposits they are also paying interest,
why cannot they pay $6.00 a thousand to a Guarantee Fund
to insure and put all depositors on the same basis when as to
a substantial share of such private depositors they pay no
interest?

Increased Deposits

The evidence was that the Guarantee Fund alone de-
finitely increased the deposits of state banks over $100,-
000,000. Such banks make an annual average of 2 per
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cent to 4 per cent on their deposits, thus causing increase
in annual earnings of $2,000,000 to $4,000,000 because of

the drawing power of the Guarantee Fund Law.

THE AMOUNT AND EFFECT OF ASSESSMENTS

The benefit of the Guarantee Fund has been referred to.
The law as originally enacted and held valid by the su-

preme court provided for regular assessments of one-

tenth of 1 per cent and special assessments of 1 per cent

on average deposits. The bankers caused the legislature

of 1923 to cut the maximum special assessments in half.

No maximum levy was made any year that the 1 per

cent special was in force. None was levied for seven

years. A tabular statement of the amount levied each

year and the average deposits is included in this brief.

For the eighteen years the law has been in force the
average of all general and special assessments for the en-
tire period has been $400 per year on $100,000 of deposits.
Under the existing law since 1923 it can not and has
not exceeded $600 per $100,000 of deposits. No witness
testified that any bank had failed or became embarrassed
whose condition was caused or materially contributed to
by the Guarantee Fund assessments. The amount of
previous payments to the Guarantee Fund of the banks
that failed compared with their total liabilities was so
small as to negative its contribution to their condition.
In any consideration of the assessments paid the finan-
cial and general benefits should be taken has an offsetting
item.

Dan V. Stephens, principal witness for plaintiff, could
not name a single bank that was in receivership or in
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the hands of the Guarantee Fund Commission whose

condition was caused by the Guarantee Fund assess-

ments. Other witnesses testified that the Guarantee

Fund assessments have not been a contributing factor to

the failure of any banks.

Amount Against Each Bank of the Special
Assessment in Issue

How relatively small this is compared to the earnings

of each bank is shown by the exhibit offered in evidence

by the intervenors whereon is shown the amount against

each of the 553 banks whose names are attached to plain-

tiff's petition.

The "8 Per Cent on Capital" Deception

The banks have adopted as a slogan that they pay 8 per
cent on their capital to the Guarantee Fund. The un-
questioned deduction from the evidence is that they pay
nothing on their capital to the Guarantee Fund. Their
assessments are an expense of operation; a charge against
earnings for the privilege of doing business as banks,
and largely and actually come out of the earnings which
the Guarantee Fund itself creates. Salaries and wages
take 25 per cent of their gross income, equivalent to 25
per cent of the amount of their capital, but the banks
do not thereby pay 25 per cent on their capital as salar-
ies and wages. The annual gross income of the banks is
approximately the same amount as the capital. The banks
pay from nine cents to ten cents out of each dollar of
gross earnings to the Guarantee Fund.
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Liquidating and Nationalizing

It was urged by the plaintiff that the special assess-
ments will cause the state banks to liquidate or national-
ize. There is no evidence to that effect; it is purely a
speculative allegation not susceptible of proof even if
relevant. The same threat was made at the time of the
enactment of the law. Mr. Schantz testified that he was
unable to name any strong state bank that would nation-
alize or that would liquidate if the assessments were con-
tinued. It appears from the evidence that there are large
advantages incident to operating a state instead of a
national bank.

PRESENT AND FUTURE BENEFIT OF THE
GUARANTEE FUND

The evidence is overwhelming and not denied as to
the benefits of the Guarantee Fund to both depositors and
banks. The only reason suggested by the plaintiff as to
why it will not be of continuing benefit is its large liabil-
ity. This the banks urge by way of argument rather than
by way of evidence. The public does not urge it; the
public authorities do not assert it. The extent of the
liabilities does not add a dollar to the maximum $600
per $100,000 of deposits annual payment of assessments
by the banks.

Inasmuch as the Guarantee Fund provisions were cre-
ated for the benefit of depositors the benefits to the banks
necessarily arise indirectly although as has been herein
shown there were large benefits to the banks. Manifestly,
the extent of the benefits to depositors in the past has
not been at any time a matter for judicial computation
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and is not susceptible to judicial measurement. In con-
sidering the present and future the court is asked to
nullify the law on the ground that it has ceased to be
beneficial to the depositors in existing banks and to the
banks. We submit that the future benefits of the law
to the depositors or the banks can not be judicially
measured or ascertained. No authority has been or can
be produced supporting such course.

The fact of whether the fund has accumulated liabili-
ties has two effects; it affects the time within which de-
positors in failed banks will receive payment, and it no
doubt diminishes some the extent to which a present day
depositor relies on the protection of his deposits. But it
adds nothing to the maximum assessment to be paid by
the banks. If the liability of the bank was unlimited
a different question might be presented.

If the law is for the benefit of depositors in failed banks
it would seem absurd to contend that they should forego
their claims because of the extent of the claims arising.
They are not responsible for that situation.

No one is asking the banks to pay all the deficit at any
one time and under the law they could not be compelled
to do so. The money raised by these assessments in a
few years will pay a large number of claims of the deposi-
tors; but even should it be conceded for the purpose of
argument that the maximum assessments possible under
the law will never pay in full the claims of depositors,
still that is not a reason for denying to these depositors
the protection to which they are entitled to that extent
of the assessments provided by law.
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The Guarantee Fund has an income of nearly $2,000,-

000 a year. The banks are in the best condition they have
been in eight years, notwithstanding constant payment of

assessments. The liability of the Fund in any one year

may be more than the income, but the next year the in-

come may exceed the losses, so that looking at the opera-

tion of the Guarantee Fund not as of any one year or

even as of any five years but for a longer period of years

it cannot be said to be- insolvent. Under the Guarantee

Fund Law it is almost inevitable that the depositor in a

failed bank will eventually get his money, although for

various reasons there may be delay.

The benefit of the payment of the assessments to the

depositors who are most vitally interested, to-wit, those

with matured claims, is apparent.

No witness testified or could testify but that the benefit
to the depositing public and the public generally and

even to the banks would be greater by continuance of

the law than the impaired confidence of the public by nul-

lification of valid existing claims.

There was evidence that the announcement by the
banks that they intended to start this suit and the filing

of the suit impaired confidence in the Guarantee Fund
Law. The state treasurer testified that shortly thereafter
in order to play safe he changed his policy and asked
for bonds because he then knew the banks were going
to contest the payment of all assessments and would not
pay unless so ordered. Other public officials began to
demand bonds when the prospective suit was announced
in September, 1928.
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Mr. Schantz argued in March, 1928, that whether the
Guarantee Fund Law should be continued was a legisla-
tive question, and his published statement with respect
thereto is quoted herein. Both retiring Governor Adam
McMullen and Governor Arthur J. Weaver covered the
matter in their messages which are herein referred to.

CONDITION OF THE GUARANTEE FUND

The Guarantee Fund Commission Act was drafted by
the bankers, passed in 1923, and provided for the selection
of the Commission from a list furnished by the bankers
and the selection of the secretary by the Commission.

Assets and Liabilities

It appeared that on December 31, 1928, the gross book
value of the assets in the hands of the Commission was
39,511,701.78. The liability in receivership banks was

fixed. The expected liability in Commission-operated
banks and the probable realization on their assets was a
matter of estimate. There was some conflict of evidence
as to the estimates but an analysis of all the evidence
fairly discloses that the net liability was at that time
twelve million dollars. The amount of the deficit primar-
ily concerns the depositors in the failed banks for it af-
fects the time and manner in which they will receive
their money. The regular and special assessments ap-
proximate $1,600,000 per annum and would pay this liabil-
ity in alrmt seven and one-half years.

The Department never has paid any interest on any
claims against the Guarantee Fund except in a few cases
whete claims were litigated and went to the supreme
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court. The probable effect of accruing interest on defer-

ring liquidating liabilities therefore is more theoretical

than actual. It is within the power of the legislature to
provide that no assessments hereafter levied for the

Guarantee Fund shall be applied other than on the prin-

cipal of deposits.

There will be more failures which will create additional
claims against the Guarantee Fund but the Guarantee
Fund Law contemplates such a contingency and the legis-
lature in considering the Fund and its continuance will
;properly take this matter into consideration. Any dis-
cussion of that matter here would be purely speculative.

Mr. Stephens' Opinion

In January, 1928, the year this suit was filed, Mr. Ste-
phens published an open letter which is in evidence and
covered in an exhibit reproduced herein, wherein among
other things he stated:

"The Guarantee Fund, so called, is merely an in-
surance company whereby the state banks of Ne-
braska are the members and must pay through an
assessment each other's losses up to the maximum
amount of six-tenths of one per cent a year. Under
no circumstances can the state collect from the go-
ing banks more than six-tenths of one per cent of
their deposits in any one single year. This pro-
vision is placed in the law for the purpose of pre-
venting the assessments of the banks being confisca-
tory. Any good bank, making fair profit, can pay
this assessment without injury to itself and can do
so to the great benefit of the state. This does not
in any way consider the fairness of the assessment
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on the banks. The people themselves should pay for
a portion of this insurance, but that's another ques-
tion.

"Under the Guarantee Law, an assessment of six-
tenths of one per cent, which the banks have been
paying for many years, will raise each year, to-
gether with the salvage from the failed banks, ap-
proximately two million dollars. This two million
dollars is used by the Guarantee Fund Commission
to pay the depositors of banks that they liquidate.
No one but an ignorant person, who does not under-
stand the facts, will spread the false statement that
the Guarantee Fund is 'busted'. There is no way
•the Guarantee Fund can be 'busted'. Each year it
will have two million dollars approximately with
which to pay losses, and that will run on indefinitely
or until the law is repealed or amended and that.
cannot take place morally until its debts are paid.
And a concern that has two million dollars a year
income is not 'busted'.

"It is true that there may be more losses some
years than the Fund will pay, but some day, some
time, it will catch up with the procession of failures
with all depositors paid in full. The depositor
should be thankful that he is to ultimately get his
money even though he may have to wait a time
for it."

The Guarantee Fund Has a Demonstrated Value

to the Depositors in the Banks

Under this heading are covered the total liabilities of

failed banks since June 30, 1914, the contributions of the

banks thereto, and other data. It appears that in this

period there have accrued $75,000,000 of liabilities in
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failed banks of which 00,000,000 has already been liqui-
dated, 70 per cent having been paid from the assets ot
the failed banks and 30 per cent from the Guarantee
Fund. The Guarantee Fund assessments thus far have
paid a little less than 22 per cent of the liabilities of the
failed banks. On a reasonable estimate of the realization
to be made on the remaining assets when the entire lia-
bility has been satisfied the banks will have contributed
from 30 per cent to 33 1/3 per cent.

Acts of Waiver and Estoppel

Aside from the estoppel arising through acceptance of
the Act itself and operations thereunder, which as a
matter of law effects a complete estoppel, the banks made
representations and agreements, especially during the last
five years, which largely induced the deposits upon which
the existing claims are founded and which enabled these
existing banks to retain the deposits of these claimant de-
positors in the state banking system, to the large profit
and stability of their own institutions.

These representations were by word of mouth, exten-
sive and large newspaper advertising circulars, conspicu-
ous signs, recitals on certificates of deposit and other
printed matter, and otherwise as herein set forth in de-
tail, all assuring and convincing the depositor of the
effective protection of the Depositors' Guarantee Fund;
that the banks constituted a giant mutual insurance com-
pany; that their liability had been adjudicated by the
supreme court of the United States; that they and each
of them would pay their assessments until depositors in
failed banks had been paid; that the receiving and other
banks were back of the deposits and would pay the
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Guarantee Fund assessments until the same were paid,

and other representations similar in principle. The con-

vincing character and effect can only be adequately com-
prehended by a perusal of the typical actual illustrations

herein produced. The personal representations made to
depositors were illustrated by the testimony of Rev. J.
C. Peterson, a minister of Dannebrog, with a claim of

$5,460 in a receivership bank, on which he will realize
less than $1,000 if the banks escape payment of the assess-
ments. Mr. Peterson testified graphically as to the repre-
sentations made to him which induced his deposit and
renewals and his reliance thereon and the advertising
and printed matter of the banks which he read. It appear-
ing that a large number of witnesses were already present
in court and others on the way who would testify to
similar experiences, a stipulation was entered into follow-
ing Mr. Peterson's testimony that there were other wit-
nesses in court and on the way, depositors in different
banks throughout the state with adjudicated and unpaid
claims; that they would testify to representations to
them similar to those testified to by Mr. Peterson and as
to their reliance thereon and that said witnesses were in
the same situation as the witness Peterson with reference
to their respective deposits in banks.

Representations and Advertising of Banks

It stands out clearly from the evidence and is common
knowledge that the Bank Deposit Guarantee Law is the
ladder on which the state banks have climbed. The banks
have not sullenly submitted to this law during the twenty
years since its enactment; they have glorified and magni-
fied its advantages in and out of season. By window signs,
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pamphlets, statements on checks, deposit slips and certifi-

cates of deposit and by word of mouth, the state banks
over and over again for now nearly a quarter of a cen-

tury have told the public that the deposits in their banks

were guaranteed by the assessments which the law re-

quired them to pay into the Guarantee Fund and that

they would make such payment. A large number of the

state banks and in particular those which took the lead

in bringing this suit, have put on from time to time gi-
gantic advertising programs calculated to induce the
public to place deposits with them on the ground that the
Guarantee Fund protected all deposits in their banks.•
The plaintiff bank in this suit and other banks ran a
series of such advertisements in Trim OMAHA BEE. Each
of these advertisements is a masterpiece worthy of fram-
ing. The drawing were made by skillful artists and the
reading matter prepared by a literary genius. We ask
a careful examination of them at pages 240 to 265, Volume
1, Bill of Exceptions.

Omaha Bee Advertising

About two years prior to the trial, THE OMAHA BEE
had carried a series of 26 full page advertisements featur-
ing the Guarantee Fund Law. These were inserted and
paid for by 336 state banks of Nebraska whose names
appeared attached to the last advertisement. These were
published just prior to the time that these claimant de-
positors matured their claims. Each is pertinently illus-
trated. All are masterpieces of art and carried the
weight. prestige and influence of the state bankers. This
series of advertisements is reproduced in this brief in
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facsimile on a small scale from the page size of the

originals. They form a connected series and are each

entitled "The Story No Other State Can Tell".

"The Story No Other State Can Tell"

The bankers adopted this as a slogan and carried

it in their advertisements featuring the Guarantee Fund

and represented that there was no comparison to be

drawn between Nebraska's Guarantee Fund Law and its

operation and that of any other state.

Advertising on Printed Matter Generally and on

Bank Buildings

The universal printing of the Guarantee Fund protec-

tive feature on all or some portion of the banks printed

matter was testified to and undisputed. Certificates of

deposit that the depositors received carried this Guar-

antee Fund assurance thereon. Facsimiles thereof appear

in this brief.

Resolution at a Meeting of State Bankers

Representatives of bankers from each county at a

meeting in Omaha on August 12, 1926 passed and gave

publicity to this resolution: "We re-affirm our adherence

to the Guarantee Fund Law under which no depositor has

suffered loss. We are opposed to any change in the law

which will in any wise tend to obstruct, hinder or delay

any depositor in Nebraska."

a
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Other Advertising, State Bank of Omaha

Nebraska's largest state bank was organized and has
become prosperous by reason of the use of the Guarantee
Fund Law. Since October, 1915, it has occupied the
business corner at Sixteenth and Harney Streets, Omaha
Continuously from that time down until and during the
trial of 'this case there were upon the Sixteenth Street
door, the Harney Street door, and over each of the
cages in the bank and over the depositors' counters,
large' signs stating that "Deposits in this bank are pro-
tected by the Guarantee Fund of the state of Nebraska."
'Over the customers' counters, six in number, are signs
fifteen inches high and twenty inches wide: "Safety
First. The Deposits in this Bank Are Protected by the
Depositors' Guarantee Fund of the State of Nebraska."
;This bank recited the protection of the Guarantee Fund
,on its certificates of deposit. Facsimiles of these certifi-
eates which are typical of the certificates issued by the
other banks are included in this brief. One of them is a
form which was issued in October, 1928. This bank circu-
lated in 1925, 1926 and 1927, more than 8,000 copies of
the questionnaire which was then being circulated by
the banks in praise of the Guarantee Fund. It is repro-
duced in this brief.

Advertising of Fremont State Bank Especially and of the
Other Dodge County Banks—a Forceful Illustration

The undisputed situation in Dodge county is a force-
ful illustration of the points of this brief: we believe
it is typical of communities throughout the state. In
1926 all of the fourteen state banks of Dodge county
united under the leadership of the Fremont State Bank
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of Fremont, in an advertising campaign, continuing the
advertising theretofore carried on separately. They
joined in THE OMAHA BEE advertising, publishing in
THE FREMONT TRIBUNE ten reproductions in facsimile of
those advertisements. At the bottom of each page were
the names of the fourteen Dodge county banks followed
by the words "Total Deposits More Than 51/2 Million
Dollars". They then and thereafter made further repre-
sentations with reference to the Guarantee Fund to
induce deposits. The Fremont State Bank carried on
an extensive advertising campaign on its own account and
prepared and widely circulated the questionnaire referred
to. These banks promised and agreed that they with oth-
ers were a giant insurance company and that every dollar
of deposits in these banks was protected from loss. Mr.
Stephens testified that it was the intention that these
representations should be relied upon by the depositing
public and that he had never retracted his statements or
changed them. In fact, in 1928, two full page advertise-
ments were carried by the Fremont State Bank in THE
FREMONT TRIBUNE along the same lines. They are repro-
duced herein.

Subsequent to 1926 four of these state banks failed,
and the net losses of the depositors amount to more than
two hundred eighty thousand dollars for which they look
to the Guarantee Fund. It is stipulated in this case
in lieu of letting depositors from these banks testify that
they were also in the same position as the witness Peter-
son and that the same representations had been made
to them. We have thus the inducing representations and
statements of reliance thereon both by the stipulation and
by the other evidence above referred to.
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The Nebraska Bank Law Challenged and a Red-Hot

Answer by a Nebraska Banker

The pamphlet under this title, written by Mr. Stephens

was circulated by his bank and by the State Bank of

Omaha with the endorsement on the front page "Compli-

ments of the State Bank of Omaha, A. L. Schantz, Presi-

dent. The Largest State Bank in Nebraska." It is

typical of the propaganda and of the representations and
inducements to depositors made by state bankers. It also

is set forth in full herein.

Banks Allowed Reduction of One Per Cent on Interest Bearing

Deposits on Account of Guarantee Fund Assessments

The Legislature of 1925 at the solicitation of the banks
and to assist them to pay the Guarantee Fund assess-
ments amended the banking act by reducing the maxi-
mum rate of interest that might be paid by any bank on
time deposits from 5 per cent to 4 per cent, and thereby
added to the earnings of the banks of the state more
than $750,000, being approximately one-half of the gross
assessments they were paying to the Guarantee Fund,
both general and special. The facts in that regard are
hereinbefore set forth.

RELIANCE ON REPRESENTATIONS AND ACTS

We will make but a brief reference thereto at this
point. The making of all the acts and representations of
course is the best evidence of their purpose and the in-
tention that they should he relied upon. The other evi-
dence herein discloses that they were relied upon. There
is specific evidence under this heading of the purpose and
intent and of the reliance thereon.
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DEPOSITS OF THE STATE TREASURER

r. Willis M. Stebbins, state treasurer of Nebraska and
intervenor and appellant, has been treasurer since Janu-
ary, 1927. He kept his checking accounts in Omaha and
Lincoln and all his other deposits throughout the state,
with one exception on certificates of deposit. Those certi-
ficates existing before he went into office had been re-
newed by him. He had $104,561 of state money on de-
posit in banks in receivership and $57,940 in Commission-
operated banks. He testified that he renewed his certifi-
cates as treasurer without requiring a bond on the faith
of the Guarantee Fund but that about last Christmas
time he changed his policy and asked for bonds from the
going banks upon learning that the banks were going to
contest the assessment in the courts.

PROPOSITION OF LAW NO. I

No law will be held unconstitutional by the judiciary if
under any construction of the law or any possible state of
facts its operation will not violate the provisions of the con-
stitution.

This principle is so well established it is probably un-
necessary to cite authorities on the point. We merely
wish to call the court's attention to the fact that all
presumptions are in favor of the constitutionality of the
law and each section thereof. In stating this principle,
the language of the courts vary, but the substance is
the same. We quote from a few decisions and Ruling
Case Law.

"An act of the Legislature will not be declared
unconstitutional unless in plain violation of some
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prov;sion of the constitution." State V. Nolan, 71
Neb. 136, 98 N. W. 657; Brady v. Wattern, (Iowa)
100 N. W. 358.

"A statute will not be declared unconstitutional
unless clearly so, or 80 beyond a reasonable doubt."
In re Southern Wisconsin Power Co., (Wis) 122
N. W. 801; Wicken v. City of Alexandria, (S. D.)
122 N. W. 597.

"A statute will not be declared unconstitutional
unless no doubt exists on the question." McGuire
v. Chicago, B. & Q. R. Co. (Iowa), 108 N. W. 902,
33 L. R. A. (N. S.) 706; Attorney General v. State
Board of Assessors (Mich.), 106 N. W. 698 ;Bonnett
v. Vanier (Wis.), 116 N. W. 885, 17 L. R. A. (N. S.)
486.

"Judicial Presumption of Facts :—The constitu-
tionality of a law is not to be determined on a ques-
tion of fact to be ascertained by the court. If under
any possible state of facts an act would be constitu-
tional, the courts are bound to presume that such
facts exist." (Sec. 112, p. 112, 6 Ruling Case Law.)

PROPOSITION OF LAW NO. II

The Depositors' Guarantee Fund was not enacted primar-
ily for the welfare of the banks but specifically for the pro-
tection of depositors in state banks.

The courts have said:

"The paramount purpose of Bank Deposit Guar-
antee Law is to secure depositors and guarantee

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



240

prompt payment; ' * It must be liberally

construed to accomplish paramount purpose."

Chapman, Commission v. Guaranty State Bank,

257 S. W. Rep. (Tex.) 690.

Farmers State Bank of Mineola v. Mincher, 267

S. W. Rep. (Tex.) 996.

"It is a fund created by statute, derived from
assessments of the banks operating under the law,
to insure the depositors of such banks against loss."

First National Bank v. Hirmig, 204 N. W. (S.

D.) 903.

Farmers State Bank v. Smith, 209 N. W. (S. D.)

359.

We especially call attention to the fact that Section

One of the Nebraska Act of 1909 made this fundamental

declaration:

"Sec. 1. (Banking a quasi-public business.) The
business of banking * * * * is hereby declared
to be a quasi-public business and subject to regula-
tion and control by the state."

and that Section 44 of the Act provided:

"Sec. 44. (Guaranty fund assessments.) For
the purpose of providing a guaranty fund for the
protection of depositors in banks, every corporation
engaged in the business of banking under the laws
of this State, shall be subject to assessment, to be
levied, kept, collected and applied as hereinafter pro-
vided."

The primary purpose of the Act is the general protec-

tion of the public and the Depositors Guarantee Fund is

"far the protection of depositors in banks"; benefit to the

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



241

banks is not the objective, though such benefits have fol-
lowed. This theory of the law has not only been directly
affirmed by the Supreme Court of the United States in
the Holstein ease hereinafter referred to but our own su-
preme court in Citizens State Bank of Stratton v.
Strayer, 114 Neb. 567, passing on a regulatory provision
of the banking act, stated that "the banking business car-
ried on pursuant to a state charter, is quasi-public, and
for the protection of the public and its interests, and
is subject to reasonable regulations by the state."

The issues have been somewhat simplified by the ap-
parent position of the plaintiffs that they do not challenge
any part of the Act except the section applicable to spe-
cial assessments and that as to such section they challenge
it as having become confiscatory and as being of no
future benefit to the banks. The act having been passed
for the "protection of depositors" manifestly its effective
'benefits could only be available to or be invoked by such
depositors as might be depositors in failed banks. De-
positors in going banks have no necessity to avail them-
selves of its provistons. Hence the section might aptly
read "for the protection of depositors in failed banks."
The obligation of the going banks is thus to pay assess-
ments to indemnify and protect depositors in failed banks.
So generally and specifically the inquiry in this case has
to do directly with the equities and legal rights as be-
tween the going banks and the depositors of private and
public funds in failed banks.

Whether the assessments levied on the banks are suffi-
cient to pay the depositors in full is of no concern to
the banks. Any payment to the depositors is a benefit
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regardless of its amount or when paid. The banks are

not required by law to pay assessments sufficient to re-

imburse depositors in full; all the banks have to do is to

pay the assessments provided by law even if not enough

to pay the depositors.

In Farmers State Bank v. Smith, 209 N. W. (S. D.)

359, the plaintiff sought to restrain the collection of

a guarantee fund assessment claiming right to set off

an amount equal to the assessment upon indebtedness

due it. The court in denying the plaintiff's prayer, dis-

cussed the Depositors' Guarantee Fund Law as an insur-

ance scheme and the status of depositors holding claims

against it and said:

"Treating the depositors' guarantee fund law as
an insurance scheme, the assessments are not insur-
ance premiums due from the insured, but in the
present state of the fund are loss payments due from
the insurer to the insured; payment to the fund
being a means of payment to insured depositors who
are not appellant's debtors.

"As soon as the assessment was made, it was the
duty of appellant to place the money at the disposal
of the guarantee fund commission to be distributed
according to law, and from that time the money due
upon assessment was impressed with a trust, and
belonged to those designated by statute as entitled
thereto. The bank became the trustee of such money
until delivered to, or placed at the disposal of, the
commission. The supreme court of Oklahoma, in
the ease of State v. Norman, 86 Okl. 36, 206 P. 522,
speaks of the guarantee fund as a legal entity capable
of being a creditor of an insolvent bank. But, if it
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may be either a creditor or debtor, it is so in a repre-
sentative capacity only, as the agent through which
the rights of the several principals may be the more
readily preserved and enforced."

PROPOSITION OF LAW NO. III

Banking is a quasi-public business which the state in the
exercise of its police power may take under its control to
the extent of prohibiting the business of banking entirely
except upon such conditions as it may prescribe.

We do not believe that this proposition is controvertible.

Justice Holmes, in Noble State Bank v. Haskell, 219 U.
S. 104, said with reference to the Bank Guarantee Fund
Law that as to banks the legislature "may go on from
regulation to prohibition, except upon such conditions
as it may prescribe." This power of regulation of banks
by the legislature has been repeatedly recognized by the
supreme court of this state and by the supreme courts of
the other states of the union. We will not encumber the
record by further quotations from the cases.

PROPOSITION OF LAW NO. IV

The statutory assessments for the benefit of the Guarantee
Fund are not an involuntary taking of the property of the
banks but constitute a charge and contribution, definite and
certain and known in advance, the payment of which is a
condition precedent for commencing and continuing to do
business as a state bank and which at any time can be avoided
by going out of the banking business; in order to engage in
the banking business the banking corporation had to get a
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charter from the state and to get the charter and keep it the

bank had to comply with the conditions made a part cf the

charter by the state for the safety and protection of the

public.

Unquestionably the best considered opinion on Guar-

antee Fund law was delivered by Justice Holmes in the

case of Noble State Bank V. Haskell, 219 U. S. 104. The

rule above is there vigorously announced and it has not

been questioned to this day except as the Nebraska banks

are now trying to do so. Several parts of the opinion are

relevant:

"The power to compel, before hand, co-operation,
and thus,' it is believed, to make a failure unlikely
and a general panic almost impossible, must be rec-
ognized, if government is to do its proper work, un-
less we can say the means have no reasonable rela-
tion to the end."

Probably the banks will contend strenuously now that
the end Justice Holmes anticipated the law would accom-
plish has not been realized. To anyone, however, who
has observed effects of the deflation period on the banks
of other states throughout the agricultural middle west it
is clearly evident that Justice Holmes was not badly
mistaken in his predictions. Probably the best example
and the most closely analogous situation is that in our
sister state of Iowa. There is no reason to believe but
that the bank failures in Nebraska would have been many
times more disastrous than they were if it had not been
for the existence of the bank Guarantee Fund Law dur-
ing the period of deflation. Of course there were failures.
There were bound to be failures and always will be fail-

ures under the most favorable circumstances during such
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a period. But there was no panic and the state banks of
Nebraska during that period received the benefits of the
stability given to the banking system and the confidence
of the public.

Of course no one can now tell how many banks would
have failed or what the condition of the present banks
would be now if it had not been for the existence and
operation of the Guarantee Fund Law. No one can tell
how much more severe the reaction would have been in
Nebraska. But no one can deny but that the state and
the banks were saved from the full force of the blow that
fell at that time.

Justice Holmes goes on in the opinion to further state:
"We cannot say that the public interests to which

we have adverted, and others, are not sufficient to
warrant the state in taking the whole bukiness ofbanking under its control. On the contrary, we are
of opinion that it may go on from regulation to pro-hibition except upon such conditions as it may pre-scribe. In short, when the Oklahoma legislaturedeclares by iimplication that free banking is a public
danger, and that incorporation, inspection, and the
above-described co-operation are necessary safe-
guards, this court certainly cannot say that it is
wrong"

And on petition for rehearing he further said:

"The analysis of the police power, whether cor-
rect or not, was intended to indicate an interpreta-
tion of what has taken place in the past, not to
give a new or wider scope to the power. The propo-
sitions with regard to it, however, in any form, arerather in the nature of preliminaries. For in this
case there is no out-and-out unconditional taking at
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all. The payment can be avoided by going out of
the banking business, and is required only as a con-
dition for keeping on, from corporations created by
the state. We have given what. we deem sufficient
reasons for holding that such a condition may be
imposed."

We have here no tax upon the property of the banks

which amounts to an involuntary taking of property. It

is an imposition of a condition under the police power

of the state. The property of the banks is not taken for

public use. It is merely incidentally affected by a proper

exercise of the police power.

The supreme court of North Dakota in discussing the

Guarantee Fund Law of that state in the case of Wertz

v. Nestos, 200 N. W. 528 applied the rule laid down by

Justice Holmes to the conditions which existed in North

Dakota. In the opinion the court said:

"The important and necessary place of banking in
the present economic and industrial system, its close
relation to the general welfare and the public in-
terest, and the universal calamity that would result
with its general collapse, have led the Legislature
to enact statutes of a regulatory and restrictive
nature, but deemed necessary in the interest of
public safety. It was settled early in the history of
this state that the Legislature could permit it to be
conducted upon such conditions and subject to such
regulations as it saw fit to prescribe, or even 'forbid
it altogether.' In State v. Woodmansee,1 N. D. 246,
46 N. W. 970, 11 L. R. A. 420, this court sustained
the validity of the original act providing for the or-
ganization and government of state banks, saying,
among other things, at page 250, in the official re-
port (46 N. W. 971) :
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"'But as a matter of precedent and authority, the
legislative perogative, in the exercise of its police
power in promoting the public safety, not only to
regulate and restrict the business of banking, but
also to grant the right to one class, and to prohibit
to others, or even to forbid it altogether, has never
been questioned in the courts, and the Legislatures
of other states have frequently exercised the right
of supreme control over the business.'

"The public interest involved is sufficient to war-
rant the state in exercising control over the banking
business, and as said by our court in the case cited,
to prohibit the business of banking entirely, except
upon such conditions as it may prescribe. See, also,
TVeed v. Bergh, 141 Wis. 569, 124 N. W. 664, 25
L. R. A. (N. S.) 1217; Sehaake v. Dolley, 85 Kan.
598, 118 P. 80, 37 L. R. A. (N. S.) 877. Our state
has established a thorough-going system of regula-
tion and inspection of banks, charging the cost
thereof against the banks, and in 1917, the Legisla-
ture enacted chapter 126 of the Session Laws of
1917, known as the Depositors' Guaranty Fund
Law, The direct purpose of this law is to insure the
repayment of deposits made by individuals in banks
chartered and from time to time inspected and ex-
amined by state authority. The constitutionality of
a law of this general character was sustained, under
the police powers, by the Supreme Court of the
United States in Noble State Bank v. Haskell, 219
U. S. 104, 31 S. Ct. 186, 55 L. Ed. 112, 32 L. R. A.
1062, Ann. Cas. 1912 A. 487, and has been many
times upheld in the state courts."

The supreme court of South Dakota also applied the
rule in the case of Firgt State Bank of Claremont v.
Smith. In this case also the contention was made that
the Guarantee Fund was wholly insolvent, served no
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public purpose and was a burden to the banks to such

an extent as to amount to an involuntary taking of their

property. But the court followed the reasoning of Justice

Holmes and upheld the rule. In the opinion it was said,

"So far as the banking corporations are concerned,

the assessment sought to be prohibited is not a tax

or involuntary taking of their property, but a part

of the consideration exacted by the state for the

corporate franchise. So, also, is the law a part of

the privileges and conditions under which the un-

incorporated banks were organized and have been

doing business."

PROPOSITION OF LAW NO. V.

Where a Guarantee Fund Law is cnacted, adjudicated to

be constitutional and a valid exercise of the police power,

remains in operation for twenty years while the banks and

the public receive benefits from it and depositors acquire

matured claims under it against the Fund, if the authority

exists at all to divest these depositors of their rights and to

relieve the banks from an assessment made and from future

assessments on alleged grounds of public need or welfare,

it lies wholly with the legislature in the further exercise of

the police power, for the matured claims of these depositors

acquired while the law was admittedly constitutional and

properly operative and while the banks and the public were

receiving the benefits of the law, can, because of the rights

guaranteed under the Constitution, be taken away, if at all,

only through the exercise of the police power which the courts

can not exercise, the question being one exclusively for the

legislature.

There appears to be two bank cases on the question

as to whether or not changing conditions can render an
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act invalid when at the time of its enactment it was not

objectionable. Manifestly all of the cases involving rates

of public utilities and like issues have no relevancy here.

In this case which involves the exercise of the police

power the only question which the court has jurisdiction

to determine is whether or not the enactment of the law

was a proper exercise of the police power. That having

been decided affirmatively, all other questions as to the

effect of the law at any given time is not material on

the question of constitutionality.

This question was fully discussed in the case of First

State Bank of Claremont v. S-ntith, et at., 207 N. W. (S.

D.) 467. In that case the Guarantee Fund of South Da-

kota was attacked as unconstitutional as in violation of

the same provisions of the state and federal constitu-

tion which are assigned in this case. One of the main

grounds of the attack on the constitutionality was that

conditions had changed since the passage of the law so

as to make it pt the time of the filing of the suit, uncon-

stitutional.

The derision of the South Dakota court is squarely

in point on the constitutional question and also on the

question of estoppel. It was there contended that the

total amount which could be assessed and levied against
the banks under the laws was "far short of the amount re-
quired to pay interest on the deposits (of the failed banks)
and for that reason the said depositors' Guarantee Fund is
so helplessly insolvent that it is now of no use or benefit

-ma
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to the solvent banks and affords no protection to the
depositors therein." The case was submitted on demurrer
to the petition. In its opinion the court said:

"While counsel for plaintiff do not expressly ad-
mit that the law was constitutional at its incep-
tion, they have not devoted much time in argument
on that point. They contend that, even though it
may have been constitutional when enacted, changed
conditions now render the act violative of the Con-
stitution. They reason from railroad rate cases
which have at one time been held constitutional be-
cause the rates fixed by statute are reasonable aml
not confiscatory and later under changed conditions
such rates become unreasonable and confiscatory and
therefore unconstitutional. But there does not ap-
pear to be any analogy between those cases and this.
It is well known that in trade and commerce prices
are subject to fluctuation, and what is a reasonable
charge for a service today may not be tomorrow,
because not in just proportion to other prices and
charges. In this case the objection is not to the
amount of the charge, but to the purpose for which
it is made. Changed conditions have not changed
the purpose. If the purpose of the law was legiti-
mate and the act therefor constitutional at the time
of its enactment, perforce it must remain so, al-
though because of changed conditions its purpose
is no longer useful or desirable. Its uselessiess may
be a cogent reason for its repeal by the lawmakers.
but it can hare no weight with the court in constru-
ing it. If the law was constitutional when enacted.
it VOW is, and all that portion of the complaint per-
taining to changed conditions is immaterial in the
inquiry now before us."

Altered or changed conditions may make a law more
or less burdensome, but that does not give a corporation
any more right to challenge the constitutionality of that
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law than when first enacted. The wisdom or benefit aris-

ing from the operation of a law is a question for the legis-

lature and not for the courts. The Bank Guarantee Fund

Law is not, but even if it were "inconsiderate, illogical

or shocking", the judiciary of the state would be power-

less to interfere.

State v. Reeves, 184 N. W. (S. D.) 993.

The courts appear to be practically unanimous on this

'proposition. Foremost among the cases on the subject

is the case of Noble State Bank v. Haskell, 219 U. S. 104,

in which it was said by Justice Holmes on motion for re-
hearing:

"Leave to file an application for rehearing is asked
in this case. We see no reason to grant it, but, as
the judgment delivered seems to have conveyed a
wrong impression of the opinion of the court in some
details, we add a few words to what was said when
the case was decided.

"We fully understand the practical importance of
the question, and the very powerful argument that
can be made against the wisdom of the legislation,
but on that point we have nothing to say, as it is not
our concern."

This is the general rule:

"Debatable questions as to the wisdom, necessity
or propriety of a law and the objections to it, where
its constitutionality has been determined, should be
addressed to the legislature and not to the courts."

State v. Crosby Bros. Mere. Co., 103 Kan. 733,
176 Pac. 371.
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"If enforcement of statute results in evil conse-
quences, the remedy is with legislature."

Illinois Western Elev. Co. v. Town of Cicero,
282 Ill. 468, 118 N. E. 735.

"The Legislature has power to regulate the ex-
ecutive franchise and, if its regulation is unreason-
able, that is a defect for the legislature and not for
the courts to remedy."

North v. Cadey, 194 Mich. 561, 161 N. W. 377.

"Where a statute is clear and explicit, and its
provisions are susceptible of but one interpretation,
its consequences, if evil, can only be avoided by a
change of the law itself, to be effected by legislative
and not judicial action."

Boseley v. Mattingly (14 B. Mon) 53 Ky. 73.

"A statute cannot be ignored by the courts be-
cause leading, in its application, to absurd, incon-
gruous or even mischievous results."

Point Roberts Fishing Co. v. George and Barker
Co., 68 Pac. 438, 28 Wash. 200.

6 R. C. L., Sec. 105, page 106:

"105. HARSHNESS AND UNREASONABLE-
NESS.—`The general rule is that the question of the
reasonableness of an act otherwise within constitu-
tional bounds, is for the legislature exclusively, and
in ordinary cases the courts have no revisory power
concerning it, or to substitute their opinion for the
judgment of the legislature. Courts are not at lib-
erty to declare statutes invalid although they may
be harsh, and may create hardships or inconvenience,
or are oppressive or are mischievous in their effects
and burdensome on the people and of doubtful pro-
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priety. The courts are not the guardians of the
right of the people against oppressive legislation
which does not violate the provisions of the consti-
tution. The protection against such burdensome
laws is by an appeal to the justice and patriotism of
the people themselves or of their legislative repre-
sentatives.'"

6 R. C. L., Sec. 230, page 242:

"230. GROUNDS FOR JUDICIAL INTERFER-
ENCE.—In order to sustain legislation under the
police power the courts must be able to see that its
operation tends in some degree to prevent some
offense or evil, or to preserve public health, morals,
safety and welfare; and if a statute discloses no
such purpose and has no real or substantial relation
to these objects, or is a palpable invasion of rights
secured by the fundamental law, it is the duty of the
courts so to adjudge, and thereby give effect to the
constitution. Only in eases, however, where the legis-
lature exceeds its powers, will the courts interfere
or set up their judgment against that of the legisla-
ture. Where an act has a real and substantial rela-
tion to the police power, then no matter how un-
reasonable.nor how unwise the measure itself may
be, it is not for the judicial tribunals to avoid or
racate it upon constitutional grounds; nor will the
courts assume to determine whether the measures
are wise, or the best that might have been adopted;
or whether such laws are invalid on the grounds of
inexpediency, or whether they bear any real or sub-
stantial relation to the public welfare.

"But the question is not whether the law is ap-
pressive or unjust, but whether it contravenes any
provision of the state or Federal Constitution. If
it does not, the court has no right to declare the
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act void, for the Constitution alone is the boundary
of the power of the legislature. * * * It is not
sufficient to say that the law violates the spirit of
the Constitution.

"Courts are not at liberty to declare a statute
unconstitutional because in their opinion it is op-
posed to the fundamental principles of republican
government, unless those principles are placed be-
yond legislative encroachment by the Constitution;
or because it is opposed to a spirit supposed to per-
vade the Constitution but not expressed in words."

State v. Corbett, 57 Minn. 345, 25 L. R. A. 489,
4 Inters. Corn. Rep. 694.

It was said in Youngblood v. Sexton that courts cannot
annul tax laws because of their operating unequally
and unjustly; that, if they could, they might dgeat all
taxation.

See

Cooley, Const. Lim. 200, 587, 706, and notes.
State v. Harrington, 34 L. R. A. 104, (Vermont).

In the case of Thompson, V. Bone, 251 Pac. (Kan.)
178, an attempt was made to invoke court action because
the Guarantee Fund Law of that state was insolvent and
it appeared that some of the depositors by reason of
claims being paid in the order of their priority would not
receive payment for a long period. The court held that
the question was one for the legislature and that the
court could not exercise a judicial function with respect
to it. In the opinion it was said:
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"It is argued on behalf of defendant that the Bank
Guarantee Law contemplates unity of treatment of
depositors, that the fund is hopelessly insolvent and
that some method of equitable distribution of the
fund should be devised and carried out. This is a
legislative problem rather than a judicial one.

"The bank depositors' guarantee fund is insolvent
in the sense that certificates thereon have been is-
sued to depositors of failed banks greatly in excess
of the fund now on hand to pay them, but this is a
situation made possible by the Bank Guarantee
Law—although that situation, perhaps, was not an-
ticipated when the law was enacted. Even if this
court should ignore the statute above quoted, a thing
it would not be justified in doing, and attempt to
disburse the bank depositors' guarantee fund among
all holders of certificates thereon, we could not do
it without ordering a termination of the operation
of the Bank Guarantee Law—an order we would
have no authority to make."

If the Guarantee Fund Law had not fixed the exact
amount of the special assessment but had left that to

the discretion of the Department of Trade and Commerce
and the Department of Trade and Commerce was about

to levy an assessment greatly in excess of the assessments

that had been levied in the past, then there might be some-

thing to the argument of the plaintiff bank with reference

to changed conditions, but the maximum amount of the
assessment is set out in the statute and the plaintiff bank

when it decided in 1911 to come under this law knew

exactly how much it might be required to pay. When the

law was before the United States supreme court that
court knew the maximum liability that the law placed on
banks. There has been a change in conditions since 1909
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but that change consisted of the legislature of 1923 re-
ducing the maximum assessment from 1 per cent to one-
half of 1 per cent. Surely the plaintiff bank cannot ask
to have the law declared unconstitutional because its
maximum liability has been cut in half.

The supreme court of the United States has held the
enactment of the law was a proper exercise of the police
power. That question is settled. With that decision the
jurisdiction of the judiciary ended. Since it was a proper
exercise of the police power only the legislature can alter
or repeal the law. The courts are not concerned with the
results of the operation of a law enacted in the proper
exercise of that power.

PROPOSITION OF LAW NO. VI

Where a law is enacted in the exercise of the police power
and has for its object the advancement of the public good,
public safety or public welfare, there may be an incidental
destruction of the value of private property or even destruc-
tion of the property itself without violation of the fifth or
fourteenth amendments to the Constitution of the United
States or of Sections 3, 21 or 25 of Article I, Constitution of
Nebraska, for it is not taken for public use without com-
pensation or without due process of law, since it is not taken
by the public at all, and the court will consider and deter-
mine only whether or not the law as enacted has any real
or substantial relation to the public good with every possible
presumption indulged in the law's favor.

The Guarantee Fund Law has heretofore been finally
determined by the United States Supreme Court to have
such real and substantial relation to the public good.
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The state has always had the right in exercising its

police power to enact measures which affect the property

rights of citizens. This right was inherent in the state be-

fore the adoption of the fifth and fourteenth amendments

to the Constitution of the United States, or the 3rd, 21st

or 25th sections, Article I, Nebraska Constitution. And

the supreme court of the United States has repeatedly held

that these amendments are not violated by the proper

exercise of the police power by the state.

With regard to statutes enacted by the state under

their police power, there is only one question which the

courts can determine, and that is whether the law as

enacted has any real or substantial relation to the public

good, safety or welfare, with every possible presumption

indulged in its favor, and if it is not a palpable invasion

of rights secured by fundamental law judicial inquiry is

at end. Even though the property of an individual may

be rendered valueless as an incident to the operation of

the law, still there has been no taking of the property for

public use without just compensation as prohibited by

the 5th amencliment to the federal constitution or any

taking without .due process of law as prohibited by the

fourteenth amendment or the corresponding sections of

the state constitution.

Full consideration was given to this question by the

supreme court of the United States in the case of Mugler

v. Kansas, 123 U. S. 623. The decision of the court was

given by Justice Harlan in a well considered opinion.

The plaintiff in error had been a brewer in the State

of Kansas and at the time of the passage of the prohibi-

tion law in that state, was possessed of large properties
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which were adapted only to the manufacture and sale
of beer and other alcoholic beverages. His contention was,
and the facts were admitted that these properties were of
value only for such purposes and that the prohibition law
rendered them wholly valueless. He urged that this re-
sulted in his property being taken without compensation
in violation of the fifth amendment to the constitution
of the United States and without due process of law as
guaranteed by the fourteenth amendment. He also com-
plained that he was deprived of the equal protection of
the law. He had been fined under the penal provisions
of the law and appealed first to the Kansas supreme
court and then to the supreme court of the United States.

In its opinion the court held that the State of Kansas
had the inherent right under the police power and wholly
apart from the provisions of the federal constitution to
enact laws for the protection of the public interest and
that the fifth and fourteenth amendments to the constitu-
tion of the United States did not prohibit the exercise
of such power, even though as an incident to the opera-
tion of the law, persons were divested of property rights
or the value of their property was diminished. It held
that the police power of the state existed before the
adoption of the fifth and fourteenth amendments to the
constitution and that the said amendments were not in-
tended to and do not relate to the exercise of that power.

It held that in such case there has been no taking of
private property for public use without compensation.
The property was not taken by the state. Its value was
simply diminished or destroyed as an incident to the
exercise of the police power. It held that there had
been no taking of the individual's property without due
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process of law, since the property had not been taken by
the state, but had merely been incidentally affected by
the exercise of the police power.

If space permitted, we would like to copy the full
opinion into this brief. It is the most able and best
considered opinion on the subject that we have been able
to find. Other authorities from the supreme court of the
United States and other states are cited freely. We will
quote only such parts as seem most closely relevant to
this question, but we earnestly request the court read
and consider the entire opinion.

The opinion in part is as follows:

"It does not at all follow that every statute en-
acted ostensibly for the promotion of these ends is
to be accepted as a legitimate exertion of the police
powers of the state. There are, of necessity, limits
beyond which legislation cannot rightfully go. While
every possible presumption is to be indulged in favor
of the validity of a statute (Sinking Fund Cases,
99 U. S. 718,) the courts must obey the constitu-
tion rather than the lawmaking department of gov-
ernment, arid must, upon their own responsibility,
determine whether, in any particular case, these
limits have been passed. * * * If, therefore, a
statute purporting to have been enacted to protect
the public health, the public morals, or the public
safety, has no real or substantial relation to those
objects, or is a palpable invasion of rights secured
by the fundamental law, it is the duty of the courts
to so adjudge, and thereby give effect to the consti-

"Keeping in view these principles, as governing
the relations of the judicial and legislative depart-
tution.
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ments of government with each other, it is difficult
to perceive any ground for the judiciary to declare
that the prohibition by Kansas of the manufacture
or sale, within her limits, of intoxicating liquors for
general use there as a beverage, is not fairly adapted
to the end of protecting the community against the
evils which confessedly result from the excessive use
of ardent spirits. There is no justification for hold-
ing that the state, under the guise merely of police
regulations, is here aiming to deprive the citizen of
his constitutional rights; for we cannot shut out of
view the fact, within the knowledge of all, that the
public health, the public morals, and the public
safety, may be endangered by the general use of
intoxicating drinks; nor the fact established by
statistics accessible to every one, that the idleness,
disorder, pauperism, and crime existing in the coun-
try, are, in some degree at least, traceable to this
evil. If, therefore, a state deems the absolute pro-
hibition of the manufacture and sale within her
limits, of intoxicating liquors, for other than med-
ical, scientific, and mechanical purposes, to be neces-
sary to the peace and security of society, the courts
cannot, without usurping legislative functions, over-
ride the will of the people as thus expressed by their
chosen representatives. They have nothing to do
with the mere policy of legislation. Indeed, it is a
fundamental principle in our institutions, indis-
pensable to the preservation of public liberty, that
one of the separated departments of government
shall not usurp powers committed by the constitu-
tion to another department.

"This conclusion is unavoidable, unless the four-
teenth amendment of the constitution takes from the
states of the Union those powers of police that were
reserred at the time the original constitution was
adopted. But this court has declared, upon full
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consideration, in Barbier v. Connolly, 114 1J. . 41.
that the fourteenth amendment has no such effect.
After observing, among other things, that that
amendment forbade the arbitrary deprivation of life
or liberty, and the arbitrary spoliation of property,
and secured equal protection to all under like cir-
cumstances, in respect as well to their personal and
civil rights as to their acquisition and enjoyment of
property, the court said: 'But neither the amend-
ment, broad and comprehensive as it is, nor any
other amendment, was designed to interfere with
the power of the state. sometimes termed "its police
power", to prescribe regulations to promote the
health, peace, morals, education, and good order of
the people, and to legislate so as to increase the in-
dustries of the state, develop its resources, and add
to its wealth and prospei•ity.'

"Upon this ground, if we do not misapprehend the
position of defendants, it is contended that., as the
primary and principal use of beer is as a beverage;
as their respective breweries were erected when it
was lawful to engage in the manufacture of beer for
every purpose; as such establishments will become
of no value as property, or, at least, will be materi-
ally diminished in value, if not employed in. the
manufacture of beer for every purpose,—the pro-
hibition upon their being so employed is. in effect, a
taking of property for public use without compensa-
tion. and depriving the citizen of his property with-
out due process of law. In other words, although
the state, in the exercise of her police powers, may
lawfully prohibit the manufacture and sale, within
her limits, of intoxicating lignnrs to be used as a
beverage. legislation having that object in view can-
not be enforced against those who, at the time, hap-
pen. to own property, the chief value of which eon-
sists in its fitness for such manufacturing purposes,
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unless .compensation is first ninth! for the diminution
in the value of their property, resulting from such
prohibitory enactments.

•"This interpretation of the fourteenth amendment
is inadmissible. It cannot be supposed that the
states intended, by adopting that amendment, to im-
pose restraints upon the exercise of their powers for
the protection of the safety, health, or morals of the
community.

"Again, in Gas-Light Co. v. Light Co., 115 U. S.
650, 672, 6 Sup. Ct. Rep. 252: 'The constitutional
prohibition upon state laws impairing the obligation
of contracts does not restrict the power of the state
to protect the public health, the public morals, or
the public safety, as the one or the other may be in-
volved in the excution of such contracts. Rights and
privileges arising from contracts with a state are
subject to regulations for the protection of the public
health, the public morals, and the public safety, in
the same sense, and to the same extent, as are all
contracts and all property, whether owned by nat-
ural persons or corporations.'

"The principle that no person shall be deprived
of life, liberty or property without due process of
law, was embodied, in substance, in the constitu-
tions of nearly all, if not all, of the states at the time
of the adoption of the fourteenth amendment; and
it has never been regarded as incompatible with the
principle, equally vital, because essential to the
peace and safety of society, that all property in this
country is held under the implied obligation that the
owner's use of it shall not be injurious to the com-
munity.
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"Another decision very much in point upon this
branch of the case, is Fertilizing Co. v. Hyde Park,
97 U. S. 659, 667, alp decided after the adoption of
the fourteenth amendment. The court there sus-
tained the validity of an ordinance of the village of
Hyde Park, in Cook county, Illinois, passed under
legislative authority, forbidding any person from
transporting through that village offal or other
offensive unwholesome matter, or from maintaining
or carrying on an offensive or unwholesome business
or establishment within its limits. The fertilizing
company had, at large expense, and under authority
expressly conferred by its charter, located its works
at a particular point in the county. Besides, the
charter of the village, at that time, provided that it
should not interfere with parties engaged in trans-
porting animal matter from Chicago, or from manu-
facturing it into a fertilizer or other chemical
product. The enforcement of the* ordinance in ques-
tion operated to destroy the business of the com-
pany, and seriously to impair the value of its prop-
erty. As, however, its business had become a
nuisance to the community in which it was con-
ducted, producing discomfort, and other sickness,
among large masses of people, the court maintained
the authority of the village, acting under legislative
sanction, to protect the public health against such
nuisance. It said: 'We can not doubt that the
police power of the state was applicable and ade-
quate to give an effectual remedy. That power be-
longed to the states when the federal constitution
was adopted. They did not sidrender it, and they
all hare it now. It extends to the entire property
and business within their local jurisdiction. Both
are subject to it in all proper cases. It rests upon
the fundamental principle that every one shall so
use his own as not to wrong and injure another. To
regulate and abate nuisances is one of its ordinary
functions.
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"218 already stated, the present ease must be gov-
erned by principles that do not involve the power of
eminent domain, in the exercise of which property
may not be taken for public use without compensa-
tion. A prohibition simply upon the use of prop-
erty for purposes that are declared, by valid legisla-
tion, to be injurious to the health, morals, or safety
of the community, cannot, in any just sense, be
deemed a taking or an appropriation of property for
the public benefit. Such legislation does not disturb
the owner in the control or use of his property for
lawful purposes; nor restrict his right to dispose of
it, but is only a declaration by the state that its use
by any one, for certain, forbidden purposes, is preju-
dicial to the public interests. Nor can legislation of
that character come within the fourteenth amend-
ment, in any case, unless it is apparent that its real
object is not to protect the community, or to promote
the general well-being, but, under the guise of police
regulation, to deprice the owner of his liberty and
property, without due process of law. The power
which the states have of prohibiting such use by
individuals of their property, as will be prejudicial
to the health, the morals, or the safety of the public,
is not, and, consistently with the existence and
safety of organized society, can not be, burdened
with the condition that the state must compensate
such individual owners for pecuniary losses they
may sustain, by reason of their not being permitted,
by noxious use of their property to inflict injury
upon the community. The exercise of the police power
by the destruction of property which is itself a
public nuisance, or the prohibition of its use in a
particular way, whereby its value beconies depreci-
ated, is very different from taking property for
public use, or from depriving a person of his prop-
erty without due process of law. In the one case, a
nuisance only is abated; in the other, unoffending
property is taken away from an innocent owner.
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It is true, when the defendants in these cases pur-
chased or erected their breweries, the laws of the
state did not forbid the manufacture of intoxicating
liquors. But the state did not thereby give any
assurance, or come under an obligation, that its
legislation upon that subject would remain un-
changed. Indeed, as was said in Stone V. Mississippi,
101 U. S. 814, the supervision of the public health
and the public morals is a governmental power,
'continuing in its nature,' and 'to be dealt with as
the special exigencies of the moment may require;'
and that, 'for this purpose, the largest legislative
discretion is allowed, and the discretion cannot be
parted with any more than the power itself.' So in
Beer Co. V. Massachusetts, 97 U. S. 32: 'If the
public safety or the public morals require the dis-
continuance of any manufacture or traffic, th.e hand
of the legislature cannot be stayed from providing
for its discontinuance by any incidental incon-
venience which individuals or corporations may suf-
fer.'"

This case of Mugler v. Kansas, supra, was followed and

approved by the Nebraska supreme court and later by

the United States supreme court in the ease of Halter V.

State, 74 Neb. 757, 205 U. S. 34.

In that case the state of Nebraska passed an act pro-

hibiting the use of the American flag in advertising any

• article of merchandise. The defendant was arrested and

convicted for violation of the penal provisions of the act.

On appeal to the state court it was held:

"Yotwithstanding the fourteenth amendment to
the federal constitution. the state in the exercise of
the police power may enact such lairs as are eaten-
Fated to promote the health. comfort. safety and wel-
fare of society, although such laws operate to re-
strict the liberty of citizens of the United States.
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"We come now to the remaining proposition on
which the Illinois case rests, namely, that the statute
is an infringement upon the personal liberty guaran-
teed by the state and federal constitutions. The
court in that case recognizes the right of the state,
in the exercise of its police power, to enact such
laws as are calculated to promote the health, com-
fort, safety and welfare of society, although such
laws may operate as an infringement upon the per-
sonal liberty of the citizen, but holds that such laws
must be in fact calculated to promote those objects,
or some of them; • otherwise, they are an arbitrary
restraint on the citizen and unconstitutional. Such
is the generally accepted doctrine. Lochner v. New
York, 198 U. S. 45, 25 Sup. Ct. Rep. 539, contains a
discussion of the police power of the states, and an
examination of many cases bearing on the subject."

The decision of the Nebraska court was upheld by
the supreme court of the United States in the case of
Halter v. State of Nebraska, 205 U. S. 34, in which it was
said:

"Another vital principle is that, except as re-
strained by its own fundamental law, or by the su-
preme law of the land, a state possesses all legisla-
tive power consistent with a republican form of gov-
ernment; therefore each state, when not thus re-
strained, and so far as this court is concerned, may,
by legislation, provide not only for the health,
morals, and safety of its people, but for the common
good, as involved in the well-being, peace, happi-
ness, and prosperity of the people.

"It is familiar law that even the privileges of
citizenship and the rights inhering in personal lib-
erty are subject, in their enjoyment, to such reason-
able restraints as may he required for the general
good_
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"Another contention of the defendants is that the
statute is unconstitutional in that, while applying
to representations of the flag placed upon articles of
merchandise for purposes of advertisement, it does
not apply to a newspaper, periodical, book, pam-
phlet, etc., on any of which shall be printed, painted,
or placed, the representation of the flag, discon-
nected from any advertisement. These exceptions,
it is insisted, make an arbitrary classification of
persons, which, in legal effect, denies to one class
the equal protection of the laws.

"It is well settled that, when prescribing a rule
of conduct for persons or corporations, a state may,
consistently with the 14th Amendment, make a
classification among its people based 'upon some
reasonable ground,—some difference which bears a
just and proper relation to the attempted classifica-
tion, and is not a mere arbitrary selection."'

The same question has been before this court in numer-
ous other cases.

Andersoin V. State, 69 Neb. 686:

"A police regulation, obviously intended as such,
and not operating unreasonably beyond the occasions
of its enactment, is not invalid because it may affect
incidentally the exercise of some right guaranteed
by the constitution.

"A police regulation, obviously intended as such,
and not operating unreasonably beyond the occa-
sions of its enactment, is not invalid simply because
it. may affect incidentally the exercise of some right.
guaranteed by the constitution. In all matters
within the police power some compromise between
the exigencies of public health and safety and the
free exercise of their rights by individuals must be

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



268

reached. The test in such cases is whether the
regulation in question is a bona fide exercise of the
police power or an arbitrary and unreasonable in-
terference with the rights of individuals under the
guise of police regulation. Wen ham v. State, 65
Neb. 394. The ordinance in question is clearly a
valid police regulation It has no reference to or
connection with freedom of speech or of the press,
and its plain purpose is, not to interfere with the
publication of sentiments and opinions of indi-
viduals, but to promote the cleanliness and safety of
the municipality."

State V. Drayton, 82 Neb. 254:

"The prevention of discrimination in particular
localities, in prices of commodities in general use,
'for the purpose of destroying the business of a com-
petitor', by selling such commodities at a lower rate
in such locality than is charged for the same else-
where, is within the police power of the state.

"Within constitutional limits, the legislature is
the sole judge as to what laws should be enacted for
the protection and welfare of the people, and as to
when and how the police power of the state is to be
exercised.

"At the beginning of our investigations we are
confronted with the oft-repeated and well-settled
doctrine that no act of the law-making power of the
state can be held unconstitutional unless it is
clearly violative of the provisions of the constitu-
tion ; that, if it is legally possible to sustain legisla-
tive enactments, they should not be held void. We
are further met with another well-known rule that
what is known as the police power is inherent in
every government and does not depend upon legisla-
tive grants or limitations; that unless the act under
consideration is open to attack as in violation of the
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written provisions of the fundamental law, or an
illegal effort to extend the police power over a sub-
ject which cannot be brought within the rightful
exercise of that power, the law must be sustained.
It must also be remembered that with reference to
the latter subject, the legislative department of the
state, within well-known and well-defined limita-
tions, is the sole judge as to when and how that
power is to be exercised."

Chicago, B. & 9. R. R. Co. v. State, 47 Neb. 549.

"The essential quality of the police power as a
governmental agency is that it imposes upon per-
sons and property burdens designed to promote the
safety and welfare of the public at. large.

"The power of the legislature to subserve the gen-
eral welfare of the people by all needful and proper
regulations in the interest of health and safety, is
inherent in the sovereignty of the state and cannot
be bartered away by contract or otherwise.

"The power of the legislature over private prop-
erty is not absolute. Rut while it cannot at will
impose upon property burdens so excessive and un-
reasonable as to work a practical confiscation thereof,
the courts will never interfere to prevent the en-
forcement of statutes on account of any mere differ-
ence of opinion between them and the lawmaking
power of the government respecting the wisdom or
necessity of particular measures."

State v. Wit hnell. 91 Neb. 101.

"In determining the validity of a city ordinance
regularly passed in the exercise of police power, the
court will presume that the city council acted with
full knowledge of the conditions relating to the sub-
ject of municipal legislation.
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"In the exercise of police power delegated by the
state legislature to a city, the municipal legislature,
within constitutional limits, is the sole judge as to
what laws should be enacted for the welfare of the
people, and as to when and how such police power
should be exercised.

"While a city having authority 'to define, regu-
late, suppress and prevent nuisances', cannot arbi-
trarily prohibit harmless and inoffensive private
enterprises by the exercise of such power, the acts
of the city council in dealing with nuisances may be
held conclusive, if the subject of legislation might
or might not be a nuisance, depending upon condi-
tions and circumstances."

In 6 Ruling Case Law, Section 230, page 243, the gen-
eral rule, and supporting authorities, is given:

"* * * Where an act has a real and substan-
tial relation to the police power, then no matter how
unreasonable nor how unwise the measure itself may
be, it is not for the judicial tribunals to avoid or
vacate it upon constitutional grounds; nor will the
courts assume to determine whether the measures
are wise, or the best that might have been adopted;
or whether such laws are invalid on the grounds of
inexpediency."

The banks complain in this case that they may by
the further enforcement of this law be deprived of their
property without just compensation because their build-
ings are adapted to and are valuable only as banking
buildings. Such a result arising from their refusal to
abide by the conditions imposed by the state and their
going otqt of the banking business would not be depriving
them of their property. It would, as in the above case.
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and at their own option, merely be a lessening of the
value of their property as an incident to the exercise of
the police power. That is not "taking without just com-
pensation" or "without due process of law" as forbidden
by the state and federal constitutions.

PROPOSITION OF LAW NO. VII

Where a Depositors' Guarantee Fund Law was constitu-

tional and a valid exercise of police power when enacted as

the statute in controversy is admitted to have been, no change

of economic or business conditions Will render it or assess-

ments made under it unconstitutional.

It was urged in the case of First State Bank of Clore-

mont v. Smith, 207 N. W. (S. D.) 467, that economic

and business conditions had so changed in the state of

South Dakota that the operation of the Guarantee Fund
Law had become burdensome to the banks and the

purpose of tne law impossible of complete fulfillment.
This in substance is exactly what the banks have urged
in this case. The substance of the trial court's decision is
that by reason of changed economic and business condi-
tions the levy of further assessments will not effectuate
the purpose of the law and allow compensatory earnings.

In the above case, Fiirst State Bank of Claremont v.
Smith. the court in answering this contention of the
banks, said:

"Changed eonditions have not changed the pur-
pose. If the purpose of the law was legitimate and
the act therefore constitutional at the time of its
enactment, perforce it must remain so, although be-

purpose is no longercause of changed conditions its
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useful or desirable. Its uselessness may be a cogent
reason for its repeal by the lawmakers, but it can
have no weight with the court in construing it. If
the law was constitutional when enacted, it now is,
and all that portion of the complaint pertaining to
changed conditions is immaterial in the inquiry non;
before us."

Likewise in the case of Thompson v. Bone, 251 Pac.
(Kan.) 178, the count held that the fact that the effect
of the operation of the Guarantee Fund Law was differ-
ent from that anticipated when the law was enacted, due
to changed business and economic conditions, was no rea-
son for declaring the law invalid. In its opinion the
court said:

"The bank depositors guarantee fund is insolvent
in the sense that certificates thereon have been is-
sued to depositors of failed banks greatly in excess
of the fund now on hand to pay them, but this is a
situation made possible by the Bank Guarantee
Law—although that situation, perhaps, was not an-
ticipated when the law was enacted. Even if this
court should ignore the statute above quoted, a thing
it would not be justified in doing, and attempt to
disburse the bank depositors' guarantee fund among
all holders of certificates thereon, we could not do it
without ordering a termination of the operation of
the Bank Guarantee Law—an order we would hare
no onthorit'y to make."

PROPOSITION OF LAW NO. VIII

The banks which are making fair or "extravagant profits"
as found by the trial court are not entitled to be relieved
of their responsibilities to depositors with accrued claims by
showing that hardship may be imposed by the operation of
the law upon other banks of the state banking system.
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The court is confronted in this ease with a rather un-
usual circumstance. The officers of two banks, the State
Bank of Omaha and the Fremont State Bank, according
to the evidence, initiated and caused this suit to be
brought. The officers of these banks were the only bank-
ers except an officer of the plaintiff bank, to appear upon
the trial of the case as witnesses for the plaintiff.

It hardly seems consonant with equitable principles
for these banks with their "extravagant profits" to select
one of the smallest banks in the state, one operated
under the most adverse trade conditions, and one which
is not in the least typical or representative of state banks
of Nebraska, to be plaintiff in a suit for their benefit.
The president of the Abie State Bank testified that he
did not even know the case had been brought or that
his bank was named as party plaintiff until told by some
one who heard the fact stated over the radio.

It is a well settled principle of law that no party is
entitled to equitable relief against the enforcement of a
law by showing that it works a hardship on others.

The supreme court of the United States in the case of
.4 etno his. Co. v. Hyde, 72 L. Ed. 357, had before it a
ease brought by the Aetna Insurance Company on behalf
of itself and 155 other stock insurance companies doing
business in Missouri to contest a reduction of rates made
under the state statute. The evidence showed that a
hardship would be worked upon some of the insurance
companies of the state but not upon the plaintiff. The
court in denying equitable relief said:

"No company receiving just compensation is en-
titled to have higher rates merely because of the
plight of its less fortunate competitors. Companies
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whose constitutional rights are not infringed may
not better their position by urging the cause of
others. Albany County v. Stanley, 105 U. S. 305,
311, 26 L. ed. 1044, 1049; Heald v. District of Co-
lumbia, 259 U. S. 114, 123, 66 L. ed. 852, 854, 42 Sup.
Ct. Rep. 434. As a practical matter of business, it
is impossible in the long run for some companies to
collect higher premiums than those charged by
others in the same territory. Rates sufficient to
yield adequate returns to some may be confiscatory
when applied to the business of others. But the
latter have no constitutional right to prevent their
enforcement against the former. The 14th Amend-
ment does not protect against competition. More-
over, 'aggregate collections' sufficient to yield a
reasonable profit for all do not necessarily give to
each just compensation for the contracts of insur-
ance written by it. It has never been and cannot
reasonably be held that state-made rates violate the
14th Amendment merely because the aggregate col-
lections are not sufficient to yield a reasonable profit
or just compensation to all companies that happen,
to be engaged in the affected business.

"While they may by joint action pursue the rem-
edy given by Sec. 6284, it does not follow that the
Constitution safeguards aggregate profits sufficient
to constitute just compensation for all the com-
panies. The complaint fails to show any joint in-
terest or right in or to the business covered by the
rates or the protection sought to be invoked. And it
fails t'o show that the business in Missouri of each
is so well and economically organized and carried °it
that petitioners are entitled, as of right protected by
the Constitution. to have premiums amounting in,
the aggregate enough to yield a reasonable return or
profit to all the companies!"
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According to the evidence, the state banks as a whole
are in a better condition now and making more money
than they have for several years past. Of course a few
of them may still be in poor condition but nearly all of
them are paying off and charging out their losses incurred
during the deflation. Many are making very satisfactory
and in some cases unconscionable profits. Will this court
in order to enable the real parties instigating this suit
to enhance their already "extravagant profits" hold that
they can take advantage of the condition or fancied
condition of a few of the smallest banks operating under
the most adverse circumstances to escape payment of the
special assessments levied under the Guarantee Fund
Law for the benefit of the public generally and depositors
in failed banks in particular? We think not.

In City of Grand Island v. Postal Telegraph Cable Co.,
92 Neb. 253, the court said in part:

..* * * We are not aware of any case which
holds that when the business transacted by one per-
son or corporation of a class has proved largely re-
munerative, and the business of another of the Maine
was less remunerative, or was in fact conducted at
loss, a court of justice can for that reason declare
an occupation tax ordinance void."

in Ohio River & W. Ry. Co. V. Dittey. 203 Fed. 237, the
court said that courts are not arbiters who "may over-
throw a law which imposes a tax on privileges and fran-
chises merely because in isolated cases such law imposes
a hardship."
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PROPOSITION OF LAW NO, IX

The distinction between rate and taxation cases and the

case at bar involving the question of whether a special assess-

ment levied under the Guarantee Fund Law is confiscatory

is that the Guarantee Fund Law is not a revenue nor rate

regulation measure but an act passed under the state's police

power to stabilize banking conditions generally and in par-

ticular to protect deposits in state banks, creating thereby

intangible public benefits which cannot be judicially meas-

ured, and the payment of the guarantee fund assessment

being a condition precedent to the operating of a state bank

regardless of the earnings of the bank.

First State Bank of Claremont v. Smith, et al.,
207 N. W. (S. D.) 467.

Noble State Bank v. Haskell, 219 U. S. 104.

The proposition above set forth has been largely argued
in connection with other propositions wherein the two
cases referred to and other cases are cited and fully
quoted. In the case of First State Bank of Claremont V.
Smith, 207 N. W. (S. D.) 467, the court said:

"So far as the banking corporations are concerned,
the assessment sought to be prohibited is not a tax
or involuntary taking of their property, but a part
of the consideration exacted by the state for the
corporate franchise. So, also, is the law a part of
the privileges and conditions under which the un-
incorporated banks were organized and have been
doing business."

And in Noble State Bank v. Haskell. 219 U. S. 104, the
third paragraph of the syllabus is as follows:
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"The police power of a state extends to the regulo-
tion of the banking business, and even to its prohibi-
tion except on such conditions as the state may pre-
scribe."

Manifestly, it is not competent for a court to consider
the assessments wholly from the standpoint of their
monetary value to the banks when there were other and
controlling reasons of public welfare and benefit prompt-
ing the legislature to provide for these assessments and
permit their continuation. The question of the value of
the assessments to the public and to the banks, and the
related matter of the amount of and the effect of the
assessments on banks must he considered as an entirety
by the legislature.

PROPOSITION OF LAW NO. X

Even if the rule in the rate and taxation cases were appli-
cable to the case at bar as contended by plaintiff, then plain-

tiff would have had the burden of producing detailed proof

not attempted in this case to show the volume of business
available to the several banks that have failed to make com-
pensatory earnings, the facilities of such banks for handling
the business offered, the efficiency and economy of the opera-
tion of such banks, that the condition complained of is not
unusual or merely temporary, and to exclude all causes other

than the effect of assessments paid, mere proof of loss or

difficulty of operation for a period of a few years not being

sufficient.

It is established that the reasonableness of a tax can

not be determined by the profit that some individuals
make in their business. The fact that they are unable
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to conduct their business in such a way as to realize a

profit which would warrant the amount of the tax is no

argument as to the reasonableness or unreasonableness

of the tax.

Inefficiency in management, peculiar local trade con-

ditions, temporary business depression and in fact numer-
ous similar matters may affect the ability of one or a

limited number of the banks to operate at a profit.

Under the rule that "A statute will not be declared un-

constitutional unless no doubt exists on the question",

McGuire V. C. B. & Q. Ry. Co.. 108 N. W. (Ia.) 902, the

burden is upon the plaintiff banks as to every one of

these issues to show that a condition exists which would

beyond question make the further operation of the banks

impractical and to negative every possible state of facts

consistent with the constitutionality of the law.

The general rule is stated in 6 Ruling Case Law, Sec.

112, p. 112:

"The constitutionality of a law is not to be de-

termined on a question of fact to be ascertained by
the court. If under any possible state of facts an

act would be constitutional, the courts are bound to

presume that such facts exist."

It happens that two of the leading cases on this sub-

ject were decided by this court. In City of Fremont V.

Postal Telegraph Co., 103 Neb. 476, this court held that

the Company could not establish that an occupation tax

was confiscatory by showing loss in operation for a period

of a few years, but that it was incumbent upon the com-

pany to show the volume of business available, the

efficiency of the company in handling the business it did

have, and that its losses were not caused by matters for
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which the company was responsible. In other words, if
the loss was occasioned by mismanagement, inefficiency
or inability to obtain a fair part of the business avail-
able, the fact that a loss in operation did exist would
not be proof that the law was confiscatory.

So, proof that a few individual banks are operating at
a loss is not proof of the unreasonableness of the special
assessment levied. Proof must be adduced that the loss
is not (Inc to mismanagement, lack of available business,
abnormal losses due to depression following war or other
cau8e8. Furthermore, an operating loss for a few years
is not proof of anything; the period of time considered
must be long enough to cover various business periods
and show normal operating conditions.

In City of Fremont V. Postal Telegraph-Gable Co., 103
Neb. 476, the court said:

"Mere proof of loss in operation for a period of
two years by an individual telegraph company with-
out showing what the volume of business available
in the municipality is, or what portion thereof is
done by such company, or what facilities it has for
handling the business offered, is insufficient to show
that an annual occupation tax of $60 imposed for
revenue purposes on the privilege of doing an intra-
state business in a city of over 8,000 inhabitants is
unreasonable.

"The proof in support of these allegations shows
that (luring the years 1914 and 1915 defendant's Fre-
mont office was operated at a loss, and that a pay-
ment of the tax for these two years would occasion
deficits on defendant's intrastate business at Fremont
of $143.73 and $128.45 respectively. No figures are
offered for any of the Preceding years. But. even if
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the evidence at hand is sufficient to warrant us in
assuming antecedent and prospective losses in the
operation of defe-ndant's business at Fremont, we do
not' regard this as a satisfactory test of the reason-
ableness or unreasonableness of the tax involved.
Defendant's losses may be due to conditions for
which it is itself responsible. The reasonableness of
a tax does not depend upon whether or not a hard-
ship may be worked in an isolated ease, but upon
the general operation of the tax in the class to which
it applies. Ohio River W. R. Co. v. Dittey, 203
Fed. 537.

"Is the tax in question, when considered as a reve-
nue measure, so unreasonable in amount as to be
prohibitory? Mere proof of loss in operation for a
period of two years by an individual telegraph com-
pany, without showing what the volume of business
available in the municipality is, or what portion
thereof is done by such company, or what facilities
it has for handling the business offered, is insuffi-
cient to show that an annual occupation tax of $60
imposed for revenue purposes on the privilege of do-
ing an intrastate business in a city of over 8,000 in-
habitants is unreasonable."

City of Grand Island v. Postal' Telegraph Cable Co., 92
Neb. 253:

"The amount of an occupation tax is not to be
measured by the profits of the business taxed, but
should be considered as one incident to local self-
government, and when thus considered it appears
prima facie reasonable in amount, courts of justice
should not declare the ordinance void, unless and
until it is clearly shown by competent evidence that
the license charge is in fart unreasonable or confisca-
tory.
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"In considering the first assignment, that the tax
in question is unreasonable and confiscatory, we
find from the record that defendant maintains an
office in the city of Grand Island, where it conducts
a large amount of interstate business and consider-
able intrastate business, but neglects and refuses to
pay the occupation tax; that defendant's receipts
for intrastate business for the years in question
herein were $1,333.17, and that the total tax sought
to be collected for those years under the terms of
the ordinance was $240. It further appears that,
by a system of accounting or bookkeeping adopted
by the defendant, it was attempted to be shown that
for some of the years in question the expense qf
conducting the intrastate business reduced the gross
receipts to a trifle less than enough to pay the tax
of those years. It was not shown, however, that the
method of apportioning the expenses of defendant's
entire business was the correct method, or that such
apportionment was either just or equitable, and
therefore we conclude that the evidence was insuffi-
cient to warrant a court of justice in finding arbi-
trarily that the tax was either unreasonable or con-
fiscatory!.

The city clearly had the power to tax the business
in question. The tax was uniform, in that it oper-
ated alike on all persons or corporations engaged in
that business, and we are not aware of any case
which holds that when .the business transacted by
one person or corporation of a class has proved
largely remunerative, and the business of another of
the same class was less remunerative, or was in fart
conducted at a loss, a court of justice can for that
reason declare an occupation tax ordinance void.
We think no court should say as a matter of law
that an occupation tax of $40 a year upon each and

business within the
company doing telegraP11
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limits of the City of Grand Island is manifestly un-
reasonable and confiscatory. It may be said that
the charge is prima facie reasonable. Western Union
Telegraph Co. v. Borough of New Hope, 187 U. S.
419. The amount of an occupation tax is not to be
measured by the profits of the business, but should
be considered as one incident to local self-govern-
ment—to supervision, to the expense incident to
the issuing of the license, to the probable expense of
inspection, regulation and such police surveillance
as the municipal authorities can lawfully give to the
location, erection and maintenance of poles and
wires as provided by ordinance. In the absence of
evidence which clearly shows that the license charge,
in general effect, is such as to make it confiscatory,
the ordinance must be upheld."

Ohio River & W. Ry. Co. v. Dittey, 203 Fed. 237:

"The court dealt in that case with a general law
and its operation on all corporations of given
classes throughout the state, and not with its opera-
tion on specific financially weak corporations of any
one of those classes. It did not consider the same
question as is here presented, and we are constrained
to believe that it did not mean to hold that the
courts as final arbiters may overthrow a law which
imposes a tax on privileges and franchises merely
because in isolated cases such law imposes a hard-
ship, but that if had reference to a law the effect of
whose enforcement is to produce that result gen-
erally."

Western Union Telegraph Co. v. New Hope, 187 U. S-
419.:

"An ordinance imposing a license fee on telegraph
poles and wires within the limits of the municipality

is not obnoxious to the commerce clause of the Fed-
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era! Constitution when applied to poles and wires
used for interstate business, although it yields a
return in excess of the amount necessary to reim-
burse the municipality for the cost of supervision
and inspection.

"And 'that the courts will not declare such ordi-
nance void because of the alleged unreasonableness
of the fee charged, unless the unreasonableness be so
clearly apparent as to demonstrate an abuse of dis-
cretion on the part of the municipal authorities.'
And it was said that in many of the cases cited the
license fee was the same as that imposed by this
ordinance. 16 Pa. Super. Ct. 309. The supreme
court affirmed the judgment in a similar case on the
opinion given below in this. 202 Pa. 532, 53 Atl.
1°7."

The banks failed entirely to produce the necessary
proof on these points. No law will be declared invalid
or unconstitutional by the courts unless it is manifestly
so; unless there is no state of facts upon which it can be
held valid. In order for the banks to prevail they must
show that conditions as they exist are not the result of
other causes than the assessments made under this law.
This they have not done.

PROPOSITION OF LAW NO. XI

The plaintiff Bank and those Banks for which it purports
to bring this action by voluntarily and without protest oper-
ating under and accepting the benefits and privileges of the
Pank Depositors' Guarantee Law have waived their right if
any, and are estopped, to bring this Suit; and especially by
their acts, representations and conduct during the last sev-
eral years of inducing deposits on the strength of alleged
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Guarantee Fund protection, have said banks waived their

right and are now estopped to maintain this suit against del.

positors with matured claims against said Fund.

The law seems perfectly clear on this point.

Parties will not be allowed to operate under a law as

long as they deem it to be advantageous and then claim

the same law to he invalid when it appears to them that

no further benefit is to be derived from it. This matter

of estoppel and waiver applies with equal force to con-

stitutional questions. The courts are unanimous on the

subject. We shall cite the authorities without further

discussion.

12 C. J. 769, 771 reads as follows:

"A person may, by his acts or omission to act,

waive a right which he might otherwise have under
the provisions of a constitution; and where such

acts or omissions have intervened, a law will be sus-

tained which otherwise might have been held in-

valid, if the party making the objection had not by

prior acts precluded himself from being heard in

opposition. Thus a person who has participated in
proceedings under a statute, or who has acted under

the statute and in pursuance of the authority con-

ferred by it, or who has claimed the benefit of the

statute to the detriment of others, or who asserts

rights under it, may not question its constitu-

tionality.

"Where corporations have been organized which

proceed to do business under the provisions of a

statute, and receive benefits under it, they cannot he

heard to allege that such a statute is unconstitu-

tional. The laws under which corporations organize
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become a part of their charters and are binding on
them. And so a corporation taking a charter sub-
ject to all duties and restrictions set forth in gen-
eral laws relating to corporations of that, class can-
not complain of the unconstitutionality of a prior
enacted statute imposing a burden or regulation on
such corporation. Where a corporation has elected
to exercise a power or to accept a benefit under a
statute, it may not therefore attack the validity of
the statute. Thus the acceptance by a corporation
of a statute enacted for the purpose of settling dis-
putes between the corporation and individuals over
title to lands estops the corporation. * *".

Meyer V. City of Akna, 221 N. W. (Neb.) 438:

"Equity and good conscience will not permit a
person to stand by and see acts done involving risk
and expense by others, and then permit him to en-
force his constitutional rights by means of injunc-
tion in a court of equity, when he has an adequate
remedy at law."

American Life Ins. Co. V. Balmer, 214 N. W. (Mich.)

208:

,cgat a complete answer to plaintiff's assault on
the validity of the act lies in the fact that plaintiff
has accepted its provisions and has had the benefit
of them. By accepting its benefits it is estopped to
della it validity. People v. Fidelity & Casualty Co.,
2°2 :Mel'. 296, 192 N. W. 658, and authorities there
cited ."

Booth Fisheries Co. V. Industrial Commission, 46 S. Ct.

491, 70 L. Ed. 908, in an opinion by Chief Justice Taft:

"More than this, the employer in this case having
elected to accept the provisions of the law, and such
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benefits and immunities as it gives, may not escape
its burdens by asserting that it is unconstitutional.
The election is a waiver and estops such complaint.'"

In re Tarnowski, 210 N. W. (Wis.) 836:

"Generally one may not enjoy benefits and priv-
ileges of statute and thereafter escape its burdens by
attacking its validity."

Sturtevant v. O'Brien, 202 N. W. (Wis.) 324:

"Employer voluntarily submitting to Compensa-
tion Act as then existing submits to all amendments
constitutionally enacted thereafter while continuing
under its provisions."

In the case of People for Ostapow v. Fidelity &

Casualty Co., 192 N. W. (Mich.) 658, the validity of a

law was involved which required persons who desired ta

engage in the business of selling foreign steamship

tickets to obtain a certificate of authority from the Com-

missioner of Banking of the state and to file a bond.

One Weinberger tendered the bond of the defendant in-

surance company and received the certificate. Ostapow

paid Weinberger for two tickets. The money was mis-

appropriated. Suit was brought on the bond and the

insurance company answered by attacking the constitu-

tionality of the act providing for the giving of the bond.

In its opinion the court said:

"Defendant cannot under the facts of the case

question the constitutionality of the act. Both it

and its principal, Weinberger, have had the benefits

of it, and under such cicumstances cannot question

its validity. Defendant has had its premiums for

executing the bond and Weinberger, until he ab-

sconded, all the benefits the act conferred; by the
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favorable action on his application to the commis-
sioner of banking he obtained a certificate from that
officer representing the state authorizing him to en-
gage in the business of selling steamship and rail-
road tickets for transportation to or from foreign
countries. The fact that this particular customer
did not deal with him with knowledge of the statute
is unimportant. Under the law the certificate was
displayed in his place of business; it was in effect a
certificate of moral character and financial stability,
and Weinberger had enjoyed the full benefit of it.
Neither he nor his surety can now clam the act is
unconstitutional."

The balance of the opinion contains a full discussion
and numerous citations from the federal courts and other
state courts in support of this proposition. The opinion
however is too long to copy into this brief.

In 10 R. C. L., Sec. 140, page 836 (Estoppel), it is
stated:

"So also, one who voluntarily proceeds under a
statute and claims benefits thereby conferred will
not be heard to question its constitutionality in
order to avoid its burdens. Certainly he will not be
allowed to retain his advantage or keep his con-
sideration and then repudiate the act as unconstitu-
tional."

The principle is stated in 21 C. J., page 1216, Sec. 220

(Estoppel), as follows:

"After a public service corporation has accepted
an ordinance imposing limitations of its rates of
charge, it is est,opped to deny the validity of the
ordinance on the ground that the rates fixed are not
reasonable.
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"Likewise the beneficiary of a grant or license who
has acquiesced therein and received valuable prop-
erty under it cannot deny its validity as against the
municipal authorities and another beneficiary."

In Winthrop v. Fellows, 230 Fed. 702, an attack was

made upon a two cent passenger fare rate statute. The

court said (p. 704) :

"The present Pere Marquette Railroad Company
was organized in December, 1907. At that time the
statute of 1907 which is attacked was in force, and
was a part of the act under which the railroad com-
pany was incorporated, and thus constituted a ma-
terial part of its charter. The amendment of 1911
did not change or affect the rates of fare which the
Pere Marquette was permitted to charge for the
transportation of passengers. It follows that the
railroad company, its stockholders, as such, and all

claiming under it by right of representation, are
effectually estopped to question the validity of the
statute here under consideration. Having sought
and accepted the rights and privileges thereby
granted and conferred, they must perform the duties
and obligations therein imposed. Grand Rapids cE
Indiana Ry. Co. v. Osborn. 193 U. S. 17, 24 Sup. Ct.
310, 48 L. Ed. 598; Commissioner of Railroads V.
G. R. & I. Ry. Co.. 130 Mich. 248, 89 N. W. 967; In-
terstate Ry. Co. v. Massachusetts, 207 U. S. 79, 28
Sup. Ct. 26, 52 L. Ed. 111, 12 Ann. Cas. 555. The
last word upon this subject is found in the decision
of the Supreme Court in the very recent rate case of
Northern Pacific R. R. Co. v. North Dakota. 236
U. S. 585, 35 Sup. Ct. 429, 59 L. Ed. 735:

"As a corporation the owner is subject to the obli-

gations of its charter. As the holder of special fran-

chises, it is subject to the conditions upon which

they were granted."
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In the case of Grand Rapids & Indiana Railway Co. v.
Osborn, 48 L. Ed. 598, 604, the court said:

"It results from the foregoing that Sims—the pur-
chaser of the railroad property in question at the
sale under foreclosure—and his associates could not
demand to be incorporated under the statutes of
Michigan as a matter of contract right. Possessing
no such contract right, they or their privies cannot
now be heard to assail the constitutionality of the
conditions which were agreed to be performed when
the grant by the state was made of the privilege to
operate as a corporation the property in question.
Having voluntarily accepted the privileges and bene-
fits of the incorporation • law of Michigan the com-
pany was bound by the provisions of existing laws
regulating rates of fares upon railroads, and it is
estopped from repudiating the burdens attached by
the statute to the privilege of becoming an incorpor-
ated body. Daniels v. Tearney, 102 U. S. 415, 26
L. ed. 187, and cases cited. That a railroad corpora-
tion may contract with a municipality or with a
state to operate a railway at agreed rates of fare is
unquestionable. And where the provisions of an
accepted statute respecting rates to be charged for
transportation are plain and unambiguous, and do
not contravene public policy or positive rules of
law, it is clear that a railroad company cannot avail
of privileges which have been procured upon stipu-
lated conditions, and repudiate performance of the
latter at will."

In DanielR v. Tearney, 26 L. Ed. 187, 189, the question
involved was the effect of receiving the benefits of an in-
valid bond given under an unconstitutional statute. The
court said:

"It is well settled as a general proposition, sub-
ject to certain exceptions not necessary to be here
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noted, that where a party has availed himself for
his benefit of an unconstitutional law, he cannot in
a subsequent litigation with others not in that posi-
tion, aver its unconstitutionality as a defense, al-
though such unconstitutionality may have been pro-
nounced by a competent judicial tribunal in another
suit. In such cases the principle of estoppel applies
with full force and conclusive effect. Ferguson V.
Landram, 5 Bush 230; see Same v. Same, 1 Bush
548; Vanhook v. Whitlock, 26 Wend. 43; Lee v.
Tillotson, 24 Wend. 337; People v. Murray, 5 Hill
468; Burlington v. Gilbert, 31 Iowa 356; R. R. Co.
v. Stewart, 39 Iowa 267.

"In the case first cited, an injunction was applied
for to prevent the collection of a tax authorized by
an Act of the Legislature passed during the late
civil war, to enable the people of a country to raise
volunteers and thus avoid a draft for soldiers, and
that object had been accomplished. In disposing of
the ease the court well asked, 'Upon what principle
of exalted equity shall a man be permitted to receive
a valuable consideration through a statute, procured
by his own consent or subsequently sanctioned by
him, or from which he derived an interest and con-
sideration, and then keep the consideration and re-
pudiate the statute?'

"In U. S. v. Hodson, supra, this court said: 'When
a bond is voluntarily entered into and the principal
enjoys the benefits it was intended to secure, and a
breach occurs, it is then too late to raise the ques-
tion of its validity. The parties are estopped from
availing themselves of such a defense.'

"Not to apply the principle of estoppel to the bond

in this case would, it seems to us, involve a mockery

in judicial administration and a violation of the

plainest principles of reason and justice."
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In Mellen Lumber Company V. Industrial Commission
of Wisconsin, L. R. A. 1916-A, pages 374, 377, an em-
ployer questioned the constitutionality of the Workman's
Compensation Act. The court said:

"The argument that the provision under discus-
sion is violative of the 'due process of law' clause of
the Federal Constitution cannot prevail. It was
optional with the appellant to come in under the
compensation act or stay out. It elected to take the
former course. It accepted the provisions of the act
as they were, the burdens as well as the benefits, and
so long as it remains under the law it must take the
statute as it finds it. Daniels v. Tearney, 102 U. S.
415, and cases cited page 421, 26 L. ed. 187, 189;
Grand Rapids & I. R. Co. v, Osborn. 193 U. S. 17, 29,
48 L. ed. 598, 604, 24 Sup. Ct. Rep. 310."

In Chas. Simon's Co. V. Maryland Teleph. & Teleg. Co.,

63 L. R. A. 729, 736, it was contended by the telephone
company that an ordinance was unreasonable in its

service regulation. The telephone company had operated

under the ordinance and the court held that it had ac-

cepted both the benefits and burdens of the ordinance

and could not raise the question of reasonableness of

rates.

The court said:

"Now, when the ordinance in question was passed

by the mayor and city council of Baltimore and ac-
cepted by the appellee corporation, the latter had its
charter, and was subject, in making its contracts,

only to the limitations which the law imposed.

Within these limitations it was free to contract.

In passing the ordinance the municipality made no
attempt to interfere with the chartered rights of the
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appellee, or to abridge its chartered powers. It did

not attempt of its own authority and right to im-

pose upon the appellee, in invitum, the rates of

charge for telephone service specified in the ordi-

nance. The appellee had, at the time of the passage

of the ordinance, the right to refuse to accept its

terms. In accepting these it was acting within its

chartered powers and in the free exercise of its

chartered rights. All of the obligations imposed by

the ordinance were imposed by the appellee upon
itself by its own voluntary action in accepting the
ordinance. * * *

"It cannot be here objected by the appellee that

the regulation contained in the ordinance here in

question as to rates of charge was not a reasonable

one. The time to have urged such a consideration

was before it accepted the ordinance and availed of

the privileges it acquired thereunder. Whatever

may have been the description of the service the

appellee was to furnish under the ordinance 110, it
would seem to be concluded as to the reasonableness
of the rates of charge for that description of service
by its own voluntary action."

Exactly the same issue of estoppel was involved as in

the case at bar in the case of First State Bank of Clare-

mont v. Smith. 207 N. W. (S. D.) 467:

"State banks, who for ten years have operated wit-

der the benefits of Depositors' Guarantee Law, giv-
ing them the right to hold public money and deposit

without additional security, and other benefits, held,

not in. a position to now claim that they have not

consented thereto."

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



293

r. "So far as the banking corporations are concerned,
the assessment sought to be prohibited is not a tax
or involuntary taking of their property, but a part
of the consideration exacted by the state for the
corporate franchise. So, also, is the law a part of
the privileges and conditions under which the un-
incorporated banks were organized and have been
doing business. Such banks for ten years, accepted
the benefits of the depositors' guarantee fund, which
gave to them the right to hold, on deposit, public
moneys without additional bond or security, to enjoy
the confidence of the public by reason of the exist-
ence of such guarantee fund, and all other benefits,
real or supposed, emanating therefrom. and they are
not now in a position to claim they have not con-
sented thereto."

The evidence showed conclusively and the court found
that the banks had actively and positively made use of
the law to induce depositors to put their money in state
banks. Every element necessary to constitute estoppel
and certainly every element of waiver was proven in this
case in many different forms.

The trial court, however, held that the interest of de-
positors in going banks and the public generally were
involved and that therefore, in the language of the court,
"public welfare denies them (the banks) the right to

waive the constitutionality of the law." We cannot find

any authority to sustain this proposition. Admittedly

no corporation can secure a release from the conse-

quences of its acts resulting in estoppel and waiver by

pleading public welfare. The only ones who might pos-

sibly so plead would be third parties adversely affected

by such estoppel and waiver. But in the case at bar said

third parties allegedly adversely affected—depositors in
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going banks and the public—are not parties to this
action and are not asking that the banks be released from
the legal effects of such estoppel and waiver.

The trial court found that the further enforcement of
the special assessments should be enjoined until "condi-
tions so change that such special assessments can be paid
by the state banks, and at the same time said banks re-
ceive in addition, compensatory returns upon their in-
vestments." The court further found that the state banks
for the eighteen months period ending June 30, 1929

(page 4 of the opinion) had, after charging out $2,223,-
968.40 of old bad debts, made a net earning on their
capital and surplus of 7.9 per cent, which would be an

annual earning of 5.2 per cent. This was after the pay-

ment by the banks of $2,412,324.78 to the Guarantee

Fund. Hence, if the banks had been relieved of the

Guarantee Fund assessment, their earnings for the

eighteen months period would have been 17.6 per cent,

or for the year 11.66 per cent. These figures are based

on the net earnings of all the state banks, after deduct-

ing all losses for the year and all old bad debts charged

off by all of the banks.

The effect of the findings of the trial court is that the

public welfare denies the banks the right to waive the

unconstitutionality of the law until they can make a

dividend of more than 5.2 per cent annually on their

capital and surplus after charging off their old bad debts.

We submit that public welfare does not demand that the

banks be assured of an annual dividend on their capital

and surplus of more than 5.2 per cent before they fulfill

their obligation to depositors with matured claims and
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that public interest does not demand the sacrifice of the
matured rights of depositors in order to enable the banks
to pay dividends to their stockholders.

PROPOSITION OF LAW NO. XII

The decree of the United States Supreme Court in the case
of Shallenberger v. First State Bank of Holsten, 219 U. S.
114, 31 S. Ot. 189, 55 U. S. (L. Ed.) 117, is a bar to the main-
tenance of this suit by the plaintiff, either on its own behalf
or on behalf of other banks; and is res adjuclicata.

The doctrine of res adjudicata embodies two main
rules, which are stated in 34 Ruling Case Law, page 742,
section 1154, as follows:

gi(1.) The judgment or decree of a court of com-
petent jurisdiction upon the merits concludes the
parties and privies to the litigation and constitutes
a bar to a new action or suit involving the same
cause of action either before the same or any other
tribunal. (2.) Any right, fact, or matter in issue,
and directly adjudicated upon, or necessarily in-
volved in, the determination of an action before a
competent court in which a judgment or decree is
rendered upon the merits is conclusively settled by
the judgment therein and cannot again be litigated
between the parties and privies whether the claim or
demand, purpose, or subject matter of the two suits
is the same or not."

In Battle Creek Valley Bank v. Collins, 90 N. W. 921
(Neb. Unof.), it is stated:

"A judgment in a former suit will be a bar in a
second action between the same parties and their
privies, involving the same subject-matter, as to
everything which the record shows was within the
scope of the issues litigated in the former action."
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In the case of Shallenberyer v. First State Bank of
Holstein, the subject matter of the suit was, we feel, the

same, and the case was brought by fifty-three named

banks on their own behalf and on behalf of all other

banks similarly situated. The named banks are largely

still existing banks and all banks are concluded by that

case so far as the matters were there in issue.

A final judgment rendered on a demurrer to a petition

in equity is as effectual a bar to the prosecution of an-

other action on the same grounds as is a trial on evi-

dence. In the case of Parrotte v. Dryden, 73 Neb. 291,

there was a demurrer to the complaint because it did not

state facts sufficient to constitute a cause of action, and

in that case the court said:

"A demurrer to a complaint because it does not
state facts sufficient to constitute a cause of action
is equivalent to a general demurrer to a declaration
at common law, and raises an issue which, when
tried, will finally dispose of the case as stated in the
complaint on its merits, unless leave to amend or

plead over is granted. The trial of such an issue is
the trial of the cause, and not the settlement of a
mere matter of form in proceeding. There can be
no other trial except at the discretion of the court,
and if final judgment is entered on the demurrer it
will be a final determination of the rights of the par-
ties, which can be pleaded in bar to any other suit
for the same cause of action."

In 34 C. J., p. 799, section 1220, the rule is stated:

"It is generally held that a judgment sustaining a

general demurrer, or a demurrer based on the ground

that the complaint does not state facts sufficient to
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constitute a cause of action, is an adjudication on
the merits and bars another action on the same
facts."

The rule not only extends to the banks that were
named as parties to the former suit, but to all other
banks. One of the tests applied in determining this
latter question is that of mutuality, and the rule is thus
stated in 34 C. J., p. 988, section 1407:

"It is a rule that estoppels must be mutual; and
therefore a party will not be concluded, against his
contention, by a former judgment, unless he could
have used it as a protection, or as the foundation of
a claim, had the judgment been the other way; and
conversely no person can claim the benefit of a judg-
ment as an estoppel upon his adversary unless he
would have been prejudiced by a contrary decision
of the case."

This rule well applies in this case.

In the absence of fraud or collusion, a judgment for or
against a municipal corporation or a board of officers
properly representing it, is binding and conclusive on
all residents, citizens and taxpayers, in respect to mat-
ters adjudicated which are of general and public interest,
it being held that all other citizens and taxpayers are
represented in the litigation and bound by the judgment

(34 C. J. 1028, section 1459).

In the case of Shallenherger V. First State Bank of

Holstein, the adjudication in favor of the Governor wag

of course a complete adjudication as against all the

banks, and a contrary decision would have been clearly
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effective and available to all the banks. It therefore had

mutuality and all elements necessary to res adjudicata

within the rules above stated.

PROPOSITION OF LAW NO. XIII

The depositors with matured claims against the Guarantee

Fund are by the decision of the trial court divested of their

rights to participate and share in the proceeds of the special

assessment heretofore levied and future assessments enjoined

by said court and thereby of their property without due

process of law, and denied the equal protection of the law,

their property taken for an alleged public use without just

compensation and in fact for no public purpose but for the

private use and benefit of state banks of Nebraska and their

stockholders, all in violation of Sections Three, Twenty-one,

and Twenty-five, Article One, Constitution of Nebraska, and

the Fifth and Fourteenth Amendments to the Constitution

of the United States.

The status of depositors with matured claims, and

their property rights have been fully argued heretofore;

a judicial nullification of the assessments will as to said

depositors violate each of their above constitutional

rights.
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CONCLUSION

We conclude the discussion of issues in this case know-
ing that the court recognizes the great public importance
of the decision it must make. The eyes of thousands of
depositors in failed banks are focused on this suit. It
should, of course, not influence the court unduly, but the
fact remains that if the banks are relieved of their obli-
gation to pay the guarantee fund assessments for the
benefit of these depositors there will follow bankruptcy,
the blasted hopes of children for education, cheerless and
poverty-stricken old age for many, premature deaths from
lack of medical care, and worry and untold hardship for
thousands. The evidence. is overwhelming that a large
percentage of these depositors were led to believe and
did believe that the State of Nebraska was back of the
guarantee fund. This was only true in a very limited
sense, but no one representing the state so informed the
depositors. The state is under a great moral obligation
to these depositors. The foundation of a government is

the confidence of the people in that government. As

Attorney General, therefore representing this state, we

are especially anxious that those who trusted implicitly

although ignorantly in the power and willingness of the

state to protect them shall not be fated to have their trust

displaced by grief, bewilderment and despair. We do

not want the faith of these people to be violated.

As we submit this case to the Supreme Court our re-

sponsibility in the matter ends and that of the court
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begins. We have every confidence that the court will

meet this responsibility with high courage and in a spirit

of justice to all the parties concerned.

Respectfully submitted,

C. A. SORENSEN, Attorney General.

C. E. ABBOTT, special Counsel.
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