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INDEX TO SUBJECT MATTER
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1. The Question of Jurisdiction—heretofore post-
poned for hearing

2. Statement of the (Case

3. Appellants’ Contentions are limited to the special
assessment section as having “become oppressive and
confiscatory”; they do not attack the other sections of
the Guarantee Fund Law under which they exist and
enjoy benefits

4. The Answers of Defendants and Interveners on
their own behalf and on behalf of all public and private
depositors in failed banks:

(a) Denied specifically the averments of fact of plain-
tiffs’ petition

(b) Pleaded acts, representations and condnct of all
the banks constituting waiver and estoppel, and espe-
cially those inducing the deposits of depositors with
adjudicated claims; the latter’s vested rights to con-
tinnance of assessments; and the prior adjudication of
the validity of the act

(¢) The State Treasurer further pleaded specifically
his status as claimant and the acts of the banks induc-
ing his deposits of public funds without bonds in banks
now failed

That no cause of action was stated by plaintiffs, the
question presented being in any event a legislative one
and not judicial, was raised by motions and timely ob-
jection to introduction of evidence

5. The Opinion and Judgment of the Supreme Court
of Nebraska in Appellees’ favor was a general one on all
the issues on a trial de novo in that court; such trial
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de novo in equity suits being a statutory requirement;
the opinion and judgment of the Supreme Court there-
fore necessarily and properly contained no reference to
any finding of fact of the trial court.......... e o

6. The Supreme Court of Nebraska inter alia express-
ly found and adjudged that the banks were estopped;
the evidence was overwhelming as to all the Banks
and uncontradicted .......... s A AT T

Where the Supreme Court of the State has decided
a case on the basis of waiver and estoppel, we under-
stand the rule to be that this court will concern itself
only with an examination of the record to determine
that there was basis in faet for such finding..... T 9

7. The volunteer memorandum opinion of the trial
court on which appellants so largely rely on this appeal
was wholly ignored by the Nebraska Supreme Court in
its trial de movo and has no place in this record; in
fact the trial court itself expressly found waiver and
estoppel but applied erroneous principles of law thereto
as well as to the other facts involved; and wholly ig-
nored controlling undisputed testimony............. ;

8 Mhe status of this case in the Supreme Court of
the United States:

(a) The decisions of this court in the Bank Guar-
antee Fund eases, Oleomargarine cases and cases simi-
lar in principle are conclusive of this case on the plead-
ings; and on the facts......... sis e oS AT e

(b) The evidence of the banks wholly failed to sup-
port their coutentions, even on their theory; in fact,
a contrary state of facts was conclusively established by
Jdefendants’ evidence ... ... iy e .

20
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(¢) The evidence of defendants and interveners sup-
porting estoppel was overwhelming as against all the
banks; (estoppel was found by both Nebraska Supreme
Court and trial court)..... N L g e e e P 20

(d) The Nebraska Supreme Court adjudication on
basis of estoppel in pais is final and conclusive......... 20

SUMMARY OF THE EVIDENCE:

9. There was a complete failure of proof by the
banks on their own theory on their contentions of fact;
a contrary state of facts was conclusively established. . .21

The appellees have omitted from the Transcript
brought to this court defendants’ Exhibit 37, containing
the only data on each of the 726 banks separately...... 21

10. The Guarantee Fund Law and its small assess-
ments never caused nor contributed materially to the
failure of a single Nebraska state bank, but diminished
the number of failures and was of inestimable benefit to
the banks generally during the period of failures; the
cause of excessive losses in going banks and of “charge-
offs” and failures are not attributable to the Guarantee
Fund assessments

11. The law was determined constitutional in 1911 in
Shallenberger v. Holstein, 219 U. 8. 114, 55 L. Ed. 117;
the special assessment was then double the one of

which complaint is now made........ Py T ey hen el 28
12. Every issue made in this Abie case was fully
pleaded and determined in the Holstein case.......... 28
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ACTS AND REPRESENTATIONS OF BANKS
CONSTITUTING WAIVER AND ESTOPPEL; ESPE-
CIALLY AS TO DEPOSITORS WITH MATURED
UNPAID CLAIMS:

13.  All the banks specifically accepted this adjudi-
cated valid law and its benefits and its obligations and
have operated thereunder without question for 17 years.

14. The banks continuously and broadly from 1911
to time of suit in 1928 utilized the Guarantee Fund
Law Dby representing and advertising its adjudicated
validity by the United States Supreme Court: that it
was a mutual insurance plan for depositors’ protection,
and their own express obligations and agreement to pay
assessments, ete., to induce deposits of public and pri-
vate funds; this was accomplished by continvous and
broad newspaper publicity, by conspicuous signs on
the interior and exterior of banks, pamphlets, state-
ments on checks and certificates of deposit and on de-
posit slips, by moving pictures, public speakers, resolu-
tions at bankers‘ conventions, personal solicitation and
argument ; the largest exploiting was in the two years

immediately preceding the filing of this suit...........
(a) Representations on printed matter in use and
circulated ; and by signs on and in bank buildings; pub-
AT s s o S g RN S L s e S S eSS B E
(b) Forms of checks, certificates, deposits, ete., in
3 i 3 s A5 s R S P N Vi SR .

(¢) Form of certificate of deposit of State Bank of
Omaha up to time of instituting suit (Exhibits)......

(d) Typical signs and letter heads (facsimile ex-
Y1135 7 D ettt ey ottt SRR AR e Ml L B e o L e

€
29

32

35



INDEX TO SUBJECT MATTER—Continued

Page

(e) The advertising in Omaha Bee (with facsimile
exhibits of BOTGY ¢ & o donis o3 oielpeametiuiulions s e sie rte s teitast daary 38

(f) The questionnaire circulated by the banks (with
faceimile SRR R I SR T L A 43

(g) Other newspaper advertising; a typical county

(h) Resolutions of State Bankers re-affirming strict

R R T A R P N E RN AN 2t Iy A 51
(i) Pamphlet “The Bank Guarantee Law Challenged
and a Red Hot Answer by a Nebraska Banker”........ o2
15. Growth of banks and benefits received from 1911
BOSLOES ot e O SUALY T e tie s w5 o & herss e oAb M 3im ok o4
(a) Tabular departmental compilation by years for
TR T T | e e e e S e o O 55
(b) Increased deposits—$100,000,000 of deposits car-

rying annual earnings of $2,000,000 to $4,000,000 are
attributable solely to Guaranty Fund................. 57
(¢) Public funds were demanded by the banks and
received for deposit by every state bank in Nebraska
without hond on the “security of the Guarantee Fund”;
under an option in the law to do this or to give bond
LR e T R AU L A Gl A S 61
(d) The surety company rates to national and state
banks on depository bonds (thus avoided by state banks)
were higher than the Guarantee Fund assessments... 64

(e) State banks under the Guarantee Fund Law are
viven twice the loan limit available to national banks;
state banks carry their reserves in other banks at in-
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terest, while national banks are required to carry funds
in Federal Reserve banks without interest; under the
existing law state banks have a practical monopoly in
towns they serve; each of these facts adds to the value
of a state charter............. St ates s

16. The cause of failures and heavy losses in going
banks. From 1920 to 1927 there were a large number
of bank failures and losses to going banks through
gradual liquidation by banks of previously acquired
loans and after shrinkage of values....... :

17. By the maximum exploitation and featuring of
the Guarantee Fund during this liguidation period
there were even larger benefits to the banks, the bank-
ing situation was stabilized, and many of the present

(a) The stabilizing influence of the Guarantee Fund
through the period of readjustment................ *

18. Condition of banks has steadily improved since
1923 ; present condition is incomparably better than
(170 1 2 e, W e e Rl S less et r & wie

19. Present claimant depositors (private and pub-
lic) with adjudicated claims, are those who relied on
and yielded to the acts and representations of the
banks during the last three years; there are $2,000,000
of public funds in failed banks.....................

20. Material facts with reference to the status of
claimant depositors were stipulated................ i

21. Reliance by depositing public on acts and rep-
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66
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22. The maximum special assessment was reduced
from 1% to 1% of 1% by the legislature of Nebraska,

1923, at the instance of the banks................... 79

23. The administration of the Guaranfee T'und las
been in the hands of the state bankers since 1923...... 79

24. The maximum interest rate on time deposits was
reduced from 5% to 4% in 1925 at the instance of
the banks on account of Guarantee Fund assessments;
the resulting increased annual earnings aggregated one-
half the total annual assessments....... e Rk s e e e 79

CONDITIONS AND EARNINGS OF THE BANKS:

25. The earnings of and data on all state banks
as shown by their reports for the 18 months, January
1, 1927, to June 30, 1928, the fiscal period immedi-
ately preceding this snit (Ex. 37 and 38 produced

by defendants) ...... 82

&E O b e W Be R Y N S 0w W nte 60T e

(a) Compiled tabular statement by Banking De-
partment, Ex. 38 84
(b) The banks carned an average profit of 7.12%

per annum on their capital after all Guarantee Fund
assessments had been paid and after charging off to
losses over $2,200,000 (about 7.72% per annum on cap-
1tal) e S L AR e e L e R el 87

(¢) 570 of the 726 banks had net earnings ranging
up to “extravagant profits”; the other 156 banks were
affected by “charging off” excessive amounts; four-fifths
could have paid dividends; the other one-fifth could
have except for their extraordinary “charge-offs” through
liguidation of wartime acquired assets............... 87

vii
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(d) The trial court in its opinion was indisputedly
misled by a clever but fallacious grouping of banks and
manipulation of figures by plaintiffs’ witnesses, Fulk
and Mooney; the principle exhibits, Exs. 6, 7 and 8,
they prepared were not even brought to this court... .. 90

(e) The “Other Real Estate” item is worth amount
at which carried by banks; it was not increased, but
lias been minimized by the Guaranty Fund and the
featuring ot It by the Banke. .. .. o, . e 97

26. The earnings and data on all state banks for
the year ending Jume 20, 1926, classified according to
capital; the earnings averaged 4.47% to 11.45% ; (not
including Omaha State Bank with its larger earnings).. 99

(a) Compiled Tabular Statement by Baunking Depart-
ment, Ex. 39
27. Present condition of banks: their reports at time
ol institution of this suit showed healthy condition. .. 102

28. The large profits and prosperity of the three
large city banks sponsoring this suit.................. 103

29. The small Abie State Bank in a town of 200
people earned and paid dividends of 10% to 15% until
causes other than the Guarantee Fund stopped them;
the bank in its environment was not a typical member
of any class of banks........... SR e e N T 106

30. A comparison with national banks in Nebraska
a8 TORETTANGN Q00 TONNBH o5 o 1o e siuv “o vt suns s iaens 109
(a) National banks have declined one-fourth in num-

ber; their increase in deposits has not been comparable
o the state banks; 50 have converted into state hanks..10Y
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(b) In recent years the percentage of earnings of na-
tional banks has been approximately one-half that of
the state banks and the percentage of losses almost
doable s o I s R e S PR B R TR 109

31. The relatively small amount of the annual as-
sessment through the years; no special assessment

levied in each of seven years.........cooevevvonnenes 113
32. Threats of banks to liquidate or nationalize....114
33. The “Bight Per Cent of Capital deception...... 116

34. The assets and liabilities of the Guaranty Fund;
and its aggregate net liabilities; there was no conceal-
ment of amount; the bankers’ knowledge was greater
than that of depositors; extent of knowledge immaterial ;
the amount adds nothing to the maximum permissible
annual assessment against the banks; it affects the
claimant depositors; no interest is paid on claims;
stockholders’ payments .......... b s B e i P F

35. The alleged conversational guesses as to future
losses and failures; and possible future losses as indi-
cated by statements in examiner’s reports............ 123

36. The Benefits of the Law to the Bank—past and
future; the courts cannot measure them............... 126

37. The bringing of this suit by the banks and their
attempted repudiation of their liability has impaired
public confidence in the banks and has been the princi-
pal source of reduced benefits from the Guarantee Fund
and has resulted in bank failures........... RO I, o 129
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38  The alleged “Public Interest” asserted by the
banks is but the camouflage of the large state banks ;
they only sponsor this suit; the defendant public offi-
cials are asserting the public interest.............. .. . 130
39. Messages of the outgoing and incoming governors
are in harmony with the statements of this brief. .. ... 130

40. The Nebraska legislature in March, 1930, some
time after the decision in this case, passed an act re-
ducing the future total annual assessment from six-
tenths of one per cent to two-tenths, and limiting the
latter to a period of ten years; and to appiication on
dortued LHabititles .., ... . vrianns s it e e 1314

PROPOSITIONS OF LAW (Nos. 1 to 21) AND
ARGUMENT:

No. I. Legislative determination of questions of re-
ciprocal obligations and benefits of Guarantee Fund
Law, and that public welfare is served thereby, is not
subject to judicial review on grounds of wisdom or prac-
ticability of operation of law or oppressiveness of obli-
gations imposed. (Oleomargarine and Bank Guarantee
L ST R T G W g e S 137

No. I1. Independent of the bank’s failure of proof,
and of waiver and estoppel, the depositors with acerued
claims acquired under the operation of the law while
admittedly valid, have vested contract rights which can
be divested, if at all, only by the legislature in exercise
of its police power. Judicial action cannot take away
these vested rights

No. ITI.  The rights of stockholders to dividends are
inferior to rights of depositors with matured claims. . ..150

X
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No. IV. Change of economic conditions cannot affect
these vested rights

No. V. Shallenberger v. State Bank of Holstein is res
IR Cat Or R PARO L, . s aito e <t sie s iws v $lacsidts » b FO

No. VI. Acceptance of, operation under and repre-

sentations with reference to the Guarantee Fund Law by

banks for twenty years, constitute waiver and estoppel

to question law’s constitutionality against depositors

with matured claims ......... T o el A 161
No. VII. Depositors Guarantee Fund law is primar-
ily for the protection of depositors................... 183
No. VIII. State has right to prescribe requirements
0¥ parryivie on PAIMIRE. . <. cvosirveviiviadvaesianas 187
No. IX. Payment of assessments is condition re-

quired by state and does not constitute an involuntary
VARIE Of DROPOEEY v o nn s ymn vs 08 16 m 30 8s 908 4wk ule 189

No. X. Rate and taxation cases not applicable in
determining constitutionality of state’s regulatory
measures for banking business ............... ..o 193

No. XI. The incidental depreciation or destruction
of values of property by proper legislative exercise of
police power does not violate either the Fourteenth or
Fifth constitutional amendments............. 2 AT ST 195

No. XII. Banks now making “extravagant profits,”
cannot avail themselves of alleged condition of few
small banks in escaping operation of law........... .. 198

No. XIII. Effect of bank’s failure of proof to show
Guarantee Fund assessments responsible for alleged
L5110 0 AP0 T SRR s o A Ty S R e S 202
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power to alter or amend bank charters............... 204

No. XV. When estoppel in pais determined by state
court has basis in fact, this court will not review pro-
priety of state court’s decision.. ... 207

No. XVI. Case tried de noro hy Nobraslka Supreme
Court on appeal in equity case...................... 209

No. XVII. Nebraska Supreme Court’s decision on
waiver and estoppel in both syllabus and opinion should
not be disregarded on appeal........................ 210

No. XVIII. Nebraska Supreme Court required to re-
port and publish its opinions 212

No. XIX. Where by statute or practice opinion is
part of records, it will be considered on appeal....... 213

No. XX. If pending appeal, statute is enacted ren-
dering matters involved moot questions, appeal should
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No. XXI. Judicial notice of United States Supreme
Court includes statutes of state where appeal originated.216

Appellants’ statements as to the Guarantee Fund Law
in other states are wholly outside the record 217

The banks have no standing in a court of equity....218
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ABIE STATE BANK VS. WEAVER, ET AL.

1. THE QUESTION OF JURISDICTION—HERETO-
FORE POSTPONED FOR LATER CONSIDERATION.

The appellants have appealed from a decision of the
Nebraska Supreme Court in Abie State Bank v. Weaver,
119 Neb. 153, 227 N. W. 922.

Appellees, Arthur J. Weaver, as Governor of the State
of Nebraska, and Clarence G. Bliss, as Secretary of the
Department of Trade and Commerce, have heretofore, in
compliance with Rule Twelve of this court, filed a “State-
ment of Matters Against Jurisdiction” with brief in sup-
port thereof and consideration of the same was, by order
of this court, postponed until the hearing on the merits.

These appellees respectfully refer to the said Statement
and brief and to the abstract of the evidence in this
brief. It will conclusively show that the estoppel in pais
found and adjudged by the Nebraska Supreme Court was
established beyond question and that the banks’ evidence
failed to establish a state of faets putting any constitn-
tional right in issue.

The authorvities on this issue are further assembled
and discussed under Propositions of Law Numbers 15 to
19, inclusive, of this brief. To these also we respectfully
refer on this issue.

Attention is also called to the fact that on “suggestion of

diminution of record” there was an additional printed rec-
ord prepared and it is referred to herein as “Supp. Rec.”

2. STATEMENT OF THE CASE.

This snit was commenced in the District Court of Lan-
caster County, Nebraska, by the appellants to enjoin the de-
fendant officers from levying and collecting special assess-
ments under the Nebraska Guarantee Fund Law for appli-
cation on claims against the fund for deposits which
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had been adjudicated against and ordered paid from the
fund by the several District Courts of Nebraska during the
tWo years preceding. The law had been fully operative as
an adjudicated valid act for seventeen years prior to the
institution of this suit.

3. Appellants’ contentions are limited to the special
assessment section as having ‘‘become oppressive and
confiscatory’’; they do not attack the other sections of

the Guarantec Fund Law under which they exist and
enjoy benefits,

Appellants give in outline on pages 4 to 5 of thelr
brief some of the provisions of the Nebraska Guarantee
Fund Law. They assail only one section of this law,
to-wit, Section 8028, Compiled Statutes of Nebraska for
1922 (as amended by sec. 26, ch. 191, Laws of 1923,
bage 452), which provides that special assessments, in
an amount not exceeding one-half of ome per cent of the
average daily deposits in any one year, may be levied
When the amount in the Depositors’” Guarantee TFund
is reduced helow a specified amount.

The remainder of the law providing for the creation of
the Guarantee Fund (Sec. 8024), the regular assessments
Of one-tenth of one per cent on the average daily de-
Posits (Sec. 8026), the sections relating to the manage-
ment of the fund and the liquidation of failed banks,
and Section 8027 providing that banks operating under
the Guarantee Fund Law shall not be required to give
deposit()ry bonds for public money deposited with them,
are mot questioned. Only Section 8028 providing for the
Special assessment is claimed to be unconstitutional (Pe-
tition, Rec. p. 1). Their question is one, then, as to degree

Digitized for FRASER

https

_stlouisfed.org




igitized for FRASER

tps://fraser.stlouisfed.org

ABIE STATE BANK VS. WEAVER, ET AL.

of assessment. The grounds upon which this section is
assailed are set forth in substance in appellants’ statement.

4. The answers of defendants and interveners on their
own behalf and on behalf of all public and private de-
positors in failed banks (Ans., Rec.,, p. 21; Sup. Rec,
p. 1):

(a) Denied specifically the averments of fact of
plaintiffs petition;

(b) Pleaded acts, representations and conduct of all
the banks constituting waiver and estoppel, and espe-
cially those inducing the deposits of depositors with ad-
judicated claims; the latter’s vested rights to continuance
of assessments; and the prior adjudication of the validity
of the act;

The State Treasurer further pleaded specifically his
status as claimant and acts inducing his deposits of pub-
lic funds in banks now failed (Sup. Rec.,, p. 1).

That no cause of action was stated by plaintiffs, the
question presented being in any event a legislative one
and not -judicial, was raised by motions and timely ob-
jection to introduction of evidence.

Defendants Pleaded Affirmatively (Rec., p. 22):

The existence of all statutory prerequisites to the mak-
ing of the levy.

The existence of large public and private deposits ad-

judicated as claims against the Guarantee TFund and
ordered paid therefrom.
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~

That the United States Supreme Court’s decision in
1911 (Shallenberger v. First State Bank of Holstein, et al.,
219 U. 8. 114, 55 L. ed. 117) was conclusive of every
issue involved in this case and was res adjudicata.

The recognition by the banks of the Holstein case
decision and representation to the public by the banks
that said decision was conclusive of the validity of said
law and the banks’ liability to assessment thereunder.

That all the banks after 1911 applied for licenses under
the law; operated thereunder; and received the benefits

and exercised the privileges thereof until this suit was
filed,

The obligation to pay the Guarantee Fund assessments
had become and was a part of the banks’ articles of
mcorporation and charters.

The original maximum special assessment of one per
cent adjudicated as valid in the Holstein case was reduced
to one-half of one per cent by the legislature in 1923 at
the instance of the banks.

The deposits by individuals and of public money by the
state anq other political subdivisions had been induced by
the concerted acts and representations of all the banks
that the deposits were protected by the Guarantee Fund
Law; that its validity had been adjudicated by the Su-
preme Court of the United States; that each state bank
Was subject to assessment under the provisions of the
law and that they would each pay the general and special
assessments under the law until any deposits made under
it were fully paid by said banks, and made other repre-
Sentations and statements (more fully set out in the
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quotation of evidence hereinafter); that the plaintiff and
said other banks each and all, continuously gave their
representations and statements large publicity in their
respective communities and throughout the state by news-
paper advertisements, printed recitals on the stationery of
the respective banks, personal solicitation and argument,
by circulization of the public and by signs on the interior
and exterior of the state banks generally; and otherwise.

All the state banks knew of and acquiesced in all of
the representations and acts of each other.

Every state bank demanded and received deposits of
public funds for move than fifteen years without bond on
the “security of the Guarantee Fund” under an option
given by the law to do this or to give bond and avoid

assessments.

The legislature in 1923 at the instance of the banks
intrusted the management of the Guarantee Fund to a
commission selected from persons chosen by the state
banks and the banks thereby actively participated in the
administration of the law.

In 1923 the legislature at the request of the banks
reduced the maximum rate of interest permitted to be paid
on deposits from 5 per cent to 4 per cent on account of
the Guarantee Fund assessments and the protection of
deposits by the law and the obligations assumed by the
banks thereunder.

Through the Guarantee Fund Law and the utilization
thereof, the state banks more than trebled their deposits,
increased their earnings, bank conditions were stabilized
and banking rendered profitable.
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The maximum annual assessment of $6 per $1,000 of
deposits had not caused or materially contributed to any
bank failure and that the number and extent of failures
had been reduced by the operation of the Guarantee Fund
Law. That adjudicated claims against the fund aggregated
Seéveral millions of dollars and those unpaid were adjudi-
cated and became a fixed ant final charge against and

liubi]ity of the Guarantee I'und after October 1, 1927.

A of i depositors relied on and deposited thelr
meéney on the faith of the aforesaid acts and representa-
tions of the banks.

The depositors in failed banks have a vested right to
the payment of the amounts due them out of the Guar-
antee Fund and a vested contract right as against the

banks to the continuation of the payment of said as-
Sessments,

The banks having stood by and permitted and actively
induceq deposits on the strength of the Guarantee Fund
Law were guilty of gross laches in standing by without
denial of {hejr liability or the validity of the law ana
that by reason of said representations and statements and
acts and laches, the banks are estopped to question the
constitutionality of the law or the reasonableness of the
assessments thereunder.

The do.fendnnt, A. J. Weaver, as Governor, further
averred that he answered also on behalf of the private
depositors having claims against the Fund, including the
state and other governmental subdivisions with over
$2,000,000 in failed banks.
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The answer and ecross-petition of Willis M. Stebbins,
Treasurer of the State of Nebraska (Supplemental Record,
p. 1), incorporated all of the foregoing defenses and
further alleged :

That said representations and statements were made to
him personally and to his predecessors in office by all of
the state banks of the State of Nebraska to induce the
State Treasurer to deposit the public funds of the state
in said respective banks without any bond being given
therefor and upon the express demand of each and all
of said banks that they receive public deposits without
bonds because of the Guarantee Fund Law exempting
them therefrom.

That there were public funds in 45 state banks then
insolvent and in receivership. That the deposit of these
funds was induced by the acts and representations of the
state banks and that these deposits had been adjudicated
as claims and ordered paid from the Guarantee Fund.

That he had deposited said funds without bonds, relying
on the acts and representations and promises of the banks.

That the banks were estopped and had waived their
right to object to the constitutionality of the law and
assessments thereunder.

That he, as Treasurer, had vested rights against the
Guarantee Fund and vested contract rights against the
banks for continuation of the payment of the assessments
necessary.

5. The opinion and judgment of the Supreme Court of
Nebraska in appellees’ favor was a general one on all
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the issues on a trial de novo in that court; such trial
de mnovo in equity suits being a statutory requirement;
the opinion and judgment of the Supreme Court therefore
lecessarily and properly contained no reference to any
finding of fact of the trial court (Rec., pp. 568, 59-65).

6. The Supreme Court of Nebraska inter alia ex-
Pressly found and adjudged that the banks were estopped;
the evidence was overwhelming as to all the banks and
uncontradicted (Rec., p. 59).

Where the Supreme Court of the State has decided
& case on the basis of waiver and estoppel, this court
will concern itself only with an examination of the record
to determine that there was basis in fact for such finding.

7. The volunteer memorandum opinion of the trial
court on which appellants so largely rely on this appeal
Was wholly ignored by the Nebraska Supreme Court in
its trial de novo and has no place in this record; in
fact the trial court itself expressly found waiver and
estoppel but applied erroneous principles of law thereto
a8 well as to the other facts involved; and wholly ignored
controlling undisputed testimony.

The appellant banks quote from the memorandum opinion
and decision of the trial court and then seek to carry the
deduction that the Supreme Court of Nebraska inferentially
adopted gome portions thereof. Nowhere in its opinion
and decision did the Nebraska Supreme Court expressly
or by implication quote or give any weight to any finding
of fact by the trial court. The issue of waiver and estoppel
and other issue were tried de novo.
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The laws of Nebraska (Sec. 9150, Comp. Stat., 1922)
provide that on appeal from the district courts to the
Supreme Court of Nebraska in equity cases

“It shall be the duty of the Supreme Court to retry
the issue or issues of fact involved * * * * and
upon trial de nove of such question or questions of
fact, reach an independent conclusion as to what
finding or findings are required under the pleadings
and the evidence without reference to the conclusion
reached in the district court.”

So the opinion and judgment of the Supreme Court
of Nebraska is an opinion and judgment in appellees’ favor
on trial de novo of all of the issues presented, both of
law and of fact. Appellants’ contention that the Nebraska
Suprenme Court did not pass on waiver and estoppel, al-
though practically the entire syllabus and opinion is
devoted to that issne and the evidence establishing it,
seems nothing less than frivoelous under the record in
this case. The major portion of three volumes of evidence
was on that issue.

May it here be noted that under the procedure in Ne-
hraska, the syllabi is also prepared by the court and states
the law of the case (Proposition of Law No. XVIII).

Appellants refer to Holliday v. Brown, 34 Neb. 232, as
giving controlling importance to the syllabi over the opinion.
In this Abie case the syllabi and the opinion are in perfect
accord on the issues. However, this court had before it a
contention similar to appellants’ in the Nebraska case of
Old Colony Trust Co. v. Omaha, 230 U. 8. 100, in which
the court said:

“To the state decisions here cited, counsel for the
city interposes the objection that they are not well

tps://fraser.stlouisfed.org



ABIE STATE BANK VS. WEAVER, ET AL. 14

grounded, and that some of them go beyond what is
cxpressed in the syllabus. * * * * The other
branch of the objection is not based upon any statute
or rule of court in Nebraska, giving controlling effect
to the syllabus. At most it rests upon « statement in
Holliday v. Brown, 34 Neb. 232, 51 N. W. 839, respect-
ing ‘an wwritten rule’ to that effect, but what was said
upon the subject in that case has been so pointedly
criticized and so far restrained in Williams v. Miles,
68 Neb. 479, 62 L. R. A. 383, 110 Am. St. Rep. 431, 94
N. W. 705, 96 N. W. 151, 4 Ann. Cas. 306, that it is
not controlling.”

In this Abje State Bank case in the very first paragraph
of its syllabi in passing on the acts, representations and
Promises of the banks alleged to constitute estoppel, the
Nebraska Supreme Court held (Rec., p. 59):

“Where a state bank has accepted the Dbenefits
arising from the deposits of money pursuant to the
terms of the bank Depositors’ Guarantee I'und Law,
such bank should not be heard, in a proper case, to
make complaint of a special assessment which has
been levied for the benefit of the Depositors’ Guar-
antee Fund.”

A ]'dl‘g(* part of the opinion of the Nebraska Supreme
1 . . . i
Court is devoted to a discussion of the evidence on estoppel
and an application of that evidence to the decision on
¢stoppel as set forth in the syllabus. In reviewing some of
the evidence on estoppel that court said (Rec., p. 62):
“It appears from the evidence of the president of
one of the largest Nebraska state banks, that he
was active in the publication of 2,000 pamphlets

which were distributed generally in respect of the
establishment of the guaranty fund. * * * *
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“In 1926, during the months of June, July, Au-
gust, and September, twenty-six, full page newspaper
advertisements, attractively featured with pictures
and aptly prepared reading matter, appeared in one
of Omaha’s leading newspapers. These advertise-
ments stressed the proposed protection that was short-
ly to be afforded the depositors of money in the state
banks throughout Nebraska. And .on one page of
these advertisements, 336 banks are listed as having
paid their pro rata share of the cost of the publica-
tion. The largest state bank, located in Omaha, paid
between $500 and $600 as its share of the expense of
this newspaper publicity. The enterprise was given
wide circulation in practically every town and its
suburbs where a state bank was located, by illus-
trated newspapers with reading matter that was cal-
culated to attract favorable attention and the pat-
ronage as well, of those having money for bank de-
posit. Following are some of the headings of the
illustrated pa

008
SCS 0

“fA Story no other State Can tell’; ‘No Mat-
tress Banks in Nebraska; ‘Strong Banks make
Strong States;’ ‘In the Hands of Skilled Bankers;
‘State Banks protect their deposits in Nebraska;
‘Nebraska is a Remarkable State; ‘Pushing your
money Through the Window.” ‘In Nebraska the
Guarantee Works both Ways." ‘All Work together
in Nebraska; ‘Safe through the Slump of Deflation
Days.” “The Men Who told the Story that no
other State Can Tell’ concludes the series of illus-
trated pages, and is followed by an enumerated list
of the 336 state banks that sponsored the depositors
guaranty fund enterprise.

“From the evidence it clearly appears that a
majority of the state bankers throughout Nebraska,
and many others as well, counted the bank depositors
guaranty fund, in its inception, a valuable asset, and
many predicted that this beneficent plan would add
greatly to the stability of the state banks. To illus-
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trate this feature of the guaranty fund law, a brief
excerpt from an advertisement which appeared in
January, 1928, in one of the Nebraska papers having
a large circulation may be noted:

“First, there are a few state bankers here and
there who have good banks and who think they are
greatly imposed upon by being compelled to pay an
assessment to the Guarantee Fund. This is a na-
tural feeling as they are in no way responsible for
the banks H‘ml fail. * * * * The guarantee fund,
so-called, is merely an insurance company whereby the
state banks of Nebraska are the members and must
pay through an assessment each other’s losses wup
to the maximum amount of siv-tenths of one per cent
a year, * * * * Any good bank, making a fair
profit, can pay this assessment without injury to itself
and can do so to the great benefit of the state.

“Pirst State Bank v. Smith, 207 N. W. (8. Dak.)
467, is cited by defendants and is in point. The
court there observed that the banks had for many
years accepted the benefits of the guaranty fund law
and in consequence were mnot then in position to
resist the just claims of depositors. The court also
observed that the personal rights of the individunal
must always yield to the ‘rightful exercise of the
police power.’

“It may here be noted that the maximum amount
0f the guaranty fund special assessment was reduced
hy the legislature in 1923 from one per cent, to one-
half of one per cent, but subsequently the depart-
ment of trade and commerce, pursuant thereto, levied
the special assessment of one-fourth of one per cent,
within the maximum amount now fixed by the legis-
lature, and of which complaint is now made by the
plaintiff bank on its own behalf and in behalf of 556
other state banks, as above noted.

“The paramount object, and clearly the legislative
intention in the creation of the depositors bank guar-
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anty fund law was first for the protection of the
depositors’” money in the state banks. And from the
fact that, under normal banking conditions, such act
would likewise benefit the state banks such banks
were, at least, not unfriendly to the enactment of
the law in question. But it goes without saying that
there never was, nor could be, any compulsion upon
the state banks to accept deposits of money on the
bank guaranty basis. But money was accepted by
the state banks, pursuant to the terms of the de-
positors guaranty fund law, and by that law such
banks are clearly bound.

“The demands on the guaranty fund are burden-
some but the situation before us was created, or in
any event was made possible, by the legislature in
the enactment of the law. It is a basic principle that
it is, ordinarily, not within the province of the courts
to annul a legislative act except as a last resort and
in a case where no other remedy is at hand. In
view of the benefits arising from the deposits of large
sums of money in state banks, pursuant to the terms
of the bank depositors guaranty fund, should the banks
now be heard to make complaint of the special as-
sessment of one-fourth of one per cent upon their de-
posits?”

In discussing its finding that the Guarantee Fund as-
sessments had not been a material factor in causing bank
failures during the siz years prior to the bringing o
the suit and were not oppressive or confiscatory, the Ne-
braska Supreme Court in its opinion further said (Rec.,
62) :

£

“In respect of the many failures of banks about
this time, the cashier of a Lincoln state bank testified
that, in his opinion, the failure of nearly 300 Nebras-
ka state banks was caused largely by the general ec-
onomic condition existing prior to 1928; that he did
not think the bank assessments from 1923 to July 1,
1928, were a contributing factor in the failure of
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banks during that period, and that, in his opinion, the
guaranty fund law and the assessments collected
thereunder had a steadying influence on the deposits
of every state bank. Continuing, he testified that
‘it is no exaggeration to say that it has accounted
for at least one hundred million dollars deposited
in the state banks of Nebraska which would not other-
wise have been made except for the bank guaranty
law.” In his opinion, the conditions of the banks and
their ability to pay the assessments is ‘incomparably
better than in 19237

In concluding its opinion that court stated (Rec., p. 65):

“In view of the benefits which arose from the de-
posits of large sums of money in state banks, pursuant
to the terms of the bank depositors’ guaranty fund,
should the banks now be heard to make complaint of
the special assessment of one-fourth of one per cent
Upon their deposits? Have the observations of Mr.
Justice Holmes in the Noble State Bank Case, above
cited, ever heen answered? If 80, our attention has
ot been directed thereto.”

Sections 1074 and 1075, Compiled Statutes of Nebraska
for 1922, require the Nebraska Supreme Court to cause
all of jtg opinions to be reported and published and they
are therein referred to as the decision (Propositions of
Law, Numbers 18 and 19, infra). This has always been
the practice in that court and in this case as in all
"’““3“'“ coming to this court on appeal, the opinion as
Mcorporating the decision was included as a part of the
tecord by the appellants and appears at pages 59 to 65 of
the Record,

Where the Supreme Court of the State has decided a
Case on the basis of waiver and estoppel, this court

will concern itself only with an examination of the record
to determine that there was basis in fact for such finding.
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We understand this to be the rule in St. Louis Malle-
able Casting Co. v. Prendegrast Construction Co., 43 Suj.
C. Rep. 178, 260 U. 8. 469 (Proposition of Law Number
XYV).

In that case as here, the appellants were urging that
the decision of the Missouri Supreme Court on the ques-
tion of waiver and estoppel was a mere statement of ab-
stract law not applied. In the opinion by the court Jus-
tice McKenna said:

“The only reply that counsel makes is that the court
meant nothing more by its conclusion and the cases
cited ‘than the statement of an abstract legal prin-
ciple’ which was ‘in no way connected up with the
evidence.” It is further said that:

“‘Nowhere in the statement does the Supreme Court

find any facts constituting an estoppel.

“The comment is not justified. Our quotations
from the court’s opinion established the contrary, and
that the plaintiff did something more than stand by
and make no protest; it availed of the benefits of the
sewer.,”

[n addition to its finding and decision with respect to
waiver and estoppel, the Nebraska Supreme Court ex-
pressly held that under the facts disclosed by the Record,
the special assessments as levied were not confiscatory
or in violation of the 14th amendment as taking private
property without due process.

Paragraph two of the syllabus is (Ree., p. 59):
“Where a special assessment has been levied upon
the state banks pursuant to the provisions of Section
8028, Comp. St. 1922, as amended by Section 26, c.
191, Laws, 1923, such assessment does not constitute
the taking of private property without due process.”
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The memorandum opinion of the trial court as herein-
before pointed out has no place in this record.

But in view of the extensive quotations made therefrom
by the appellants, we shall necessarily devote some space
I this brief to it.

The figures used by the trial court in arriving at some
of its indisputably erroneous conclusions will later be
clearly pointed out under appropriate headings. The trial
tourt held that the banks had waived the right to ques-
tion the constitutionality of the depositors guaranty fund
law and wepe estopped to repudiate their obligations to
the depositors with accrued claims. This conclusion was

‘mavoidable on the evidence. In his opinion the trial
Judge said (Rec., p. 52):

“I'am of the opinion that the banks have waived the
right to raise the constitutionality of the Depositors
Guarantee Fund Law.”

However,

he erroncously (as later decided by the Ne-
I)HIS](;I S“Dl'

eme Court) held that public policy denied
the banks the right to waive or to be estopped to question
the Constitutionality of the law (Rec., p. 54). He based
this lattey deduction on the premise that the banks were

Unable to pay the special assessments, charge off old losses
and at the

same time pay what he terms “compensatory
dividenqg»

This deduction was wholly unsupported by
the evidence and not in harmony with the court’s own
figures, g proposition was also premised on the court’s

COnception that the stockholders of banks as a whole were
(*ntiﬂ(,(]

to demand and receive “compensatory returns
after

the banks had charged off large unrelated losses
before the hanks should be required to pay the Guarantee
Fund  Assessments required to pay the depositors with
vested adjudicated claims. The premises of fact were incor-
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rect aud the conclusion of law erroneous. The court wholly
ignored the rights of claimant depositors. The angle frou
which the court approached the matter will be evidenced
by a few quotations from its opinion.

The trial court said (Opinion, Rec., p. 46) :

“The figures I have already given deal with the

banks as a whole. They plainly show that a majority
of the banks are not receiving compensatory returns
upon their investment, while a fourth are receiving
rather extravagant profits.
WHAT IS MEANT BY CONFISCATORY?

‘in order that the assessments levied shall be de-
clared confiscatory it is not neecssary to show the
banks in the red; it is sufficient that they do not bring
results commensurate with the capital invested. This
question has been before the Supreme Court of the
United States in connection with the different public
utilities and that court has held that the rate estab-
lished must be such as will bring returns equal to those
of kindred organizations operated in the same general
locality.

‘

“Now the only possible purpose in levying special
assessments under the Guarantee Fund Law is to pay
depositors in failed Lanks whose claims have already
been adjudicated.”

The only persons who ever have need of recourse to the
Guaranty Fund are those who become adjudicated claim-

auts.

Noting the item of “other real estate” in the reports of
going banks and disregarding the evidence that such real
estate was in value all that it was carried at, the trial
court said in the opinion (Rec., p. 45):

“If the banks had not been required to pay the
special assessment they would have been able to
charge off part or all of this ‘other real estate’.”

tps://fraser.stlouisfed.org
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As will hereinafter appear the trial court clearly dis-
arded the evidence as to the benefits that the banks
had received from the operation of the Guarantee Fund
Law during the period when the claims had been maturing
and this “Other Real Estate” item accruing; he wholly
disregardeq the evidence that but for the Guarantee Fund
Law many of the banks that are carrying this item of
“other real estate” would not be existent.

‘o
reg

The trial court, while recognizing the large earnings of
the banks as g whole, recites the fact of the large losses
and “charge-offy” arising and the reasons therefor and
recites the advisability of “charging-off” “other real estate™
f‘(“]‘lil‘(‘ﬂ throngh the liquidation period. He then in effect
Imposes  the responsibility for all this on the present
claimant depositors, and holds that the enforcement of
their right to special assessments for their benefit should
be enjoined unti] the banks can, after charging off said
losses and real estate, “veceive in addition compensatory
returng Upon their capital” (Judgment, Rec. p. 57).

These

findings and decision were made in the face of
the trig]

court’s own prior finding and decision (a deci-

N‘ \g . -
o0 beyond controversy required by the evidence), that

the bhankg by their acts and conduct were chargeable with
Waiver ang estoppel. But these he permittd them to avoid

0 the alleged public interest.

i The opinion of the trial court is mainly premised on the
figureg prepared by the banks attempting to show the
lumber of hanks that did not make 6 per cent on their
Capital ang surplus after charging off all losses and paying
ol Quarantee Fund assessments. This was the theory
“Pon which the trial court tried the case. It is not

Practical to take up and devote large space to analyzing
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the opinion. Some of the figures used in the trial court’s
calculation were clearly erroneous as will hereinafter ap-
pear, but we can not at this point go further into the
facts found by and theories of the trial court without un-
duly burdening this brief. The extensive quotations from
the record hereinafter will show how clearly erroneous
how clearly erroneous were the trial court’s premises
were the trial court’s premises.

8. The status of this case in the Supreme Court of
the United States:

(a) The decisions of this Court in the Bank Guar-
antee Fund cases, Oleomargarine cases and cases similar
in principle are conclusive of this case on the pleadings
and on the facts;

(b) The evidence of the banks wholly failed to sup-
port their contentions, even on their theory; in fact,
a contrary state of facts was conclusively established by
defendants’ evidence;

(c) The evidence of defendants and interveners sup-
porting estoppel was overwhelming as against all the
banks; (estoppel was found by both Nebraska Supreme
Court and trial court).

(d) The Nebraska Supreme Court adjudication on
basis of estoppel in pais is final and conclusive.

The enactment of the Guarantee Fund Law was a proper
exercise of the “police power” by the legislature. That
was decided by this court in 1911 in the Holstein Bank
case. Any modification or repeal of the law, especialiy

tps://fraser.stlouisfed.org
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a8 against those with vested rights, must be, if at all,
by the further exercise of that power. For these reasons
and others set out in the “Propositions of Law” in this
brief, defendants and interveners were entitled to jude-
ment on the pleadings, independent of any question of
fact involved.

The Bank Guarantee Fund cases, the Oleomargarine
tases and others cited and quoted from hereinafter are
conclusive of this case on the pleadings.

As disclosed by the record, defendants and interveners
,I . 4 )1 i . .
!IOP(’I].‘, raised these legal questions by objections to the
Introductioy

of evidence, Record, page 80, and by motion
for ;

judgment at the conclusion of plaintiff’s testimony,
>
Recorq, pPage 213

The detailed
and facts
the brief

argument and presentation of evidence
as to these propositions will follow later in

o

SUMMARY OF THE EVIDENCE

9. There wag a complete failure of proof by the banks

on their contentions of facts; a contrary state of facts
Was Conclusively established.

r
The appellants have omitted defendants’ Exhibit 37 from
he transeript brought to this court, and which contained
the : i
'€ only data on each of the 726 banks separately.

No state bank of Nebraska, aside from the small Abie
bank, appeared in the case or offered any detailed facts
and figures as to its income and operating expense and
the distribution thereof. No evidence was offered by any
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bank or on its behalf as to the actual operation of or
effect of the Guarantee Fund Law within that bank, or
the effect of the law and its assessments upon its operd:
tions or its income, or of the relation of its assessments
to its operations.

No attempt was made by plaintiffs to show normal
income and disbursements and the distribution thereof:
or the Guarantee Fund assessments’ relation to and effect
on the banks’ income. No effort was made to show that
banks actually operating could not pay the assessment
or that the operation of the Guarantee Fund law detrl
mentally affected the banks’ operations, earnings, etec.

Appellants do not point out any evidence of the foregoing
character.

The plaintiff banks had it wholly within their power to
have furnished readily and conveniently to auditors or
accountants figures with respect to the details of the
operation of the Guarantee Fund within their respective
banks and to have made compilations thereof in a suffl-
cient number of banks to support their contentions in
this case, if such contentions were susceptible to proof.
Their failure to supply a scintilla of evidence in this re-
gard as to the relative benefit of the Guarantee Fund to
banks and its effect on the operating income, raises the
unavoidable deduction that their contentions were not
susceptible to proof.

The plaintiffs undertook to treat the assessments paid
by banks in the past as wholly without compensatory bene-
fits and to disclaim all responsibility for accrued liabilities.
They undertook arbitrarily to treat the amount of the
assessment as a total loss.

igitized for FRASER
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They relied simply on showing the gross receipts and

then the expenditures (including the Guarantee Fund
assessments),

Even this evidence was not produced as to individual
banks, The plaintiffs produced their Exhibits 6, 7 and &
made up by the grouping of numbers of banks as to net
tarnings in each six months period. Even these exhibits
Were thoroughly discredited and appellants omit them from
the transeript of the record in this court. This matter is
covered hereinafter in detail.

The trial court having ruled adversely to the defendants
Of ‘thejr Objection to the sufficiency of the character of
Proof offereq by the banks (motion for judgment, Reec., p.
213), the defendants then produced evidence to meet this
class of evidence introduced by plaintiffs and to show the
actual €arnings of the hanks and the cause of reduced earn-
ings, anqd that these canses were unrelated to the Guarantee

IMund,
We challenge especial attention of the court at this
time

to this complete lack of any evidence that could have
Supporteq plaintiffs’ case under their theory of the prin-
PERC

Iple applicaple to rate cases.

The only evidence with respect to the individual bank
Was Exhibit 37,

prepared by the banking department and
ntroduced |y

defendant officers and the interveners. This
(.‘Xhil)it consisted of data taken from the reports of the
mdividng) banks to the hanking department for the period
of eighteen months from January 1, 1927, to June 30,
1928 the fiscal period immediately preceding this smit.
This was brepared by Payson D. Marshall, Chief of the

of ]’»:mkin;:. and was a correct reflection of the
report of

Burean

each of the 726 banks separately enumerated
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(Mr, Marshall’s testimony, Rec., pp. 427-31). This exhibit
was introduced in evidence (Rec., p. 432). This was the
only evidence and data on each individual bank separately
named and appellants have omitted this exhibit from their
record in this court. A recapitulation of Exhibit 37 show-
ing the totals as to all the banks, appearing as Exhibit
38 (Rec., 437) and reproduced later in this brief, was pre-
pared and introduced by defendants (pp. 431-2). This
exhibit completely negatives the contentions of the plain-
tiffs. Exhibit 37 as stated showed the data with respect to

individual banks.

Plaintiits’ witnesses and accountants, Fulk and Mooney,
whose testimony is hereinafter referred to, were given
free access to all the records of the banking department
(Ree., pp. 1323, Qs. 357-9), and the statement of ap-
pellants’ brief that “the Department of Trade and Com-
merce refused at all times to permit the banks or their
representatives to see or have access to the records” ix

untrue; there is no evidence whatever to that effect.

The defendant state officials in the public interest as-
sumed a burden not properly required of them in a case
involving the constitutionality of an act, and affirmatively
showed from records of the banking department and other-
wise, facts completely mnegativing each contention of the
banks. They further showed acts and representations of
the banks inducing deposits and especially the deposits
of claimant depositors, that are more forcible in support
of the equities of the depositors than any argument that

could be advanced.

May it at this time be stressed that not only did the
evidence show that the acts and representations were

tps://fraser.stlouisfed.org
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by all the banks, but no attempt was made by any bank

or banks to show that such bank or banks were not
Participantsg,

Appellants’ brief omits important evidence and inaccu-

rately abstracts material parts of the record. Tt is not
Practical

ment; go
from the
(.].]-OPS ()f

to take up and analyze each erroneons state-
appellees will brief this case by copying freely
evidence and letting such quotations show the
appellants’ brief.

10. The Guarantee Fund Law and its small assess-
ments never csused mnor contributed materially to the
failure of a single Nebraska state bank, but diminishea
the number of failures and was of inestimable benefit
to the bankg generally during the period of failures; the
Cause of €Xxcessive losses in going banks, and of ‘‘charge-

offs” ang failures are not attributable to Guarantee Fund
assessmentg,

The whole

case of the banks was premised and argued
and

S presented in this court on the theory that there

Were rOYEs
Vere Guarantee Fund assessments and that there wer
hank .

ank failures and from those two facts they argue that
the @

’ X

larantee Fund assessments were rvesponsible for
bank failures,

There wag no evidence supporting their deduction.

b <3
Before affirms

itively showing the cause of failures and
the great

> benefit of the operation of the Guarantee Fund
- reducing failures, let it be said that no witness testi-
fied as to any bank in the State of Nebraska, either here-
tofore fajleq or now financially embarrassed, whose condi-
tion wag caused or materially contributed to by the Guar-
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antee Fund assessments. In the case of the banks that
failed the amount of the previous payments to the Guar-
antee Fund compared to their total liabilities was insig-
nificant.

Dan V. Stephens, president of the Fremont State Bank,
principal witness for plaintiffs and one of the three spon-
sors of the suit, was asked to name a single bank that was
in receivership or in the hands of the Guarantee Fund
(‘ommission whose condition was the result of the Guar-
antee Fund assessments, but he could not name a single
one. We quote his testimony (Rec., pp. 541-2), Qs
3466-7-8) :

(). “You can’t name a single bank, can youn, Mr.
Stephens, that is in receivership or in the hands of the
Guaranty Fund Commission, whose condition is the
result of the Guaranty Fund assessment?”

A. “I don’t know whether I could or not. By re
freshing my mind I might.”

Q. “Will you take two or three minutes and think?”

A. “Now what is the use of thinking when I told
you I didn’t recall any?”

Q. “That is your final answer, is that, that you
can’t recall?”

A. “I can’t recall it, I haven't made a specialty of |
that.”

No other witness even attempted to name one bank
whose failure was attributable to the assessments.

Referring to the condition of some banks as existing in
May, 1927
capital impairment if criticized items were charged offs

, and those then having capital impairment oOF

Mr. Bliss stated that the Guarantee Fund assessments paid
by those banks had cut no appreciable figure in their then



)i

e-

)

ABIE STATE BANK VS. WEAVER, ET AL. 27

condition as he found them (Rec., p. 199, Q. 941) and
that as to existing banks they had charged the assessments
out of their earnings and taken care of them from year
o year (Rec., p. 202, Q. 965).

Mr, Woods, a banker, and highly qualified witness, as
Will hereinafter appear, testified (Rec., p. 246, Q. 1263):

Q. “In Your opinion, Mr. Woods, has the Guarantee
}‘um] assessments of six-tenths per cent from 1923 to
July 1, 1928, heen a materially contributing factor in
the failure of banks during that period?”

A “T think not.”

In Junuar_v, 1928, the state banks through their spokes-
man, Day v Ste

phens, chief witness in this case, and by
paid adve

rtising broadeast the following statement (Orig.

'lruns., P- 474, vol. 3, Exh. P):

“y, . B " . o
This limit (of assessment) in the case of the Bank

Guarant g 3 a
'arantee Fund, which fund is used for the benefit of
Paying depositors in failed banks, is fixed at 6/10 of

* .
i "[ * % % In other words, a bank that fails
wils

= not because it had to pay $6 a thousand to the
rarantee Fund, but for other and wvital reasons.”
Ti ;
e . s
evidence with respect to bank failures and heavy

l()\v. vl -
Sses in going

banks for the period from 1920 to 1927
and the beneficial

influence of the Guarantee Fund in
(]Jlulllighing

each is more logically covered under later
Subdivig 4 . ; .
% Visions of this brief, where evidence will be quoted.
hig wj X X o
Will show without dispute that “in every respect anq
Without apy

exception the condition of the banks is in-
(‘Olnpal.

omp ably better than at any time since 1923”7 (Sub-
=i¥isions 16, 17 and 18).
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11. The law was determined constitutional in 1911 in
Shallenberger v. Holstein; the special assessment was$

then double the one of which complaint is now made.

12. Every issue made in this Abie case was fully

pleaded and determined in the Holstein case.

A complete analysis of the issues represented and de
termined in the Holstein bank case appears under Propo-
sition of Law Number V of this brief and the petition
therein is quoted from at some length. To avoid duplica

tion, we shall omit further reference thereto at this point.

ACTS AND REPRESENTATIONS OF BANKS CONSTITUT-
ING WAIVER AND ESTOPPEL; ESPECIALLY AS TO
DEPOSITORS WITH MATURED UNPAID CLAIMS.

13. All the banks thereafter specifically accepted this
adjudicated valid law and its benefits and its obligations
and have operated thereunder without question for seven-

teen years.

The decision of the United States Supreme Court up-
holding the Guarantee Fund Law was announced iv
January, 1911. The state banks then had their option
of doing any one of three things:

1. Liquidate and invest their capital in some other

husiness.

9. Nationalize if they thought it would be more profit-
able to operate under a charter from the federal gov

ernment.
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ABIE STATE BANK V8. WEAVER, ET AL, 29
3. AlJl'ly to the state banking department for a certi-

ficate of authority to operate under the new Depositors’
1
Guarantee Fung Law.

The bhankg exercised their choice; they filed with the
bunking department their application in which they agreed
to comply wiy, all the terms and conditions of the law.
In due course e
authority Permitting it to operate under the law and
g’“:;:sl;t deposits to be “secured and protected” by the

ee Fund. The Jaw directed that this certificate
be posted in the bank. Several state banks had national

ized pends _ e e ,

s bending the decision of the United States Supreme

ourt
"y

ach of the banks received a certificate of

but tlwrouft(%l', during the operative period of the
UP until the tpi
mlti(m:llize(l
State

law al of this case, only nine state banks
it fifty national banks converted into
banks and file
do busine
2344.50),
aftey

d their applications for license to
5§ under the state bank law (Rec., p. 396, Qs.
These state banks have operated under the law
their acceptance thereof and without question for

Seévente g i 0 . . :
teen yearg up to the time of starting this suit.

14,
to time
by repr
by the
Mutug]
their oy

The banks continuously and extensively from 1911
of suit in 1928 untilized the Guarantee Fund Law
esenting and advertising its adjudicated validity
United States Supreme Court, that it was a
Insurance plan for depositors’ protection, and
st I express o.bligations and agreements to pay as-
funda: l:;s.' etc., to induce deposits of public and private

©» YIS was accomplished by continuous and extensive
:‘:::’:Paper publicity, by signs on the interior and ex-

5,02 banks, pamphlets, statements on checks and
“ertificates of deposit and on deposit slips, by moving
Plctures, public Speakers, resolutions at bankers’' conven-
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tions, personal solicitation and argument; the largest ex-

ploiting was in the three years immediately preceding
the filing of this suit.

The evidence supporting this statement of fact is the
principal part of three large volumes of the transcript
and is so voluminous that we will burden this brief with
but partial reference thereto and by the insertion of ex-
hibits typical of those in general use. The activities were
general with all the banks through the period in varying
degrees of intensity as will appear. The largest activities
in this regard were in the last three years, and were headed
by the large state banks whose officers now sponsor this
suit. For the court to have an accurate perspective of
the relations that exist between the claimant depositors
and these existing state banks, it is indispensable that
the court read the representations and statements that
were made by these banks to the depositors. The argu-
ments that the banks used to get the deposits of these
depositors are more forceful in support of the equities
of the depositors than any argument that the writers of
this brief can advance.

The evidence is overwhelming and undisputed of repre-
sentations and conduct of the state banks, and which will
be hereinafter quoted, which operated as an effective and
complete waiver and estoppel of any right to assert the
unconstitutionality of the special assessments. This ap-
plies especially to the existing depositor claimants who
helieved in and relied on said representations and conduct
in making the deposits on which the claims are founded.
This portion of the brief therefore will be almost wholly
devoted to the acts and conduct of the banks during the
last five years which directly induced the deposits of the

tps://fraser.stlouisfed.org
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pPresent claimantg against the Guarantee Fund. The as-
Sessments levied and to be levied for a period of years
will haturally go to these particular depositors.

The principal acts were the inducing of deposits hy
the following means:

L The use of conspicuous signs of varying sizes on
the interiop and/or exterior of the banks.

2. The issnance by the banks of certificates of deposit
for deposits With a recital thereon that the deposits were
I).l'OLected by the Depositors’ Guarantee Fund; similar re-
(‘1t.als on check forms, deposit slips, letter-heads, and other
Printed matter, delivered to depositors.

8. i : | |
The genera] and universal imparting to the public

and depositors
and  extensiye
other

by word of mouth, circulars, questionnaires
and large newspaper advertisements and
Means that all the state banks in Nebraska were
Associated together for the mutual protection of depositors;
thaf' the banks were a giant co-operative insurance as-
z:li;"thn under the law; that each would pay assessments
& djudizut claims were paid; that their liabilit-y had been
ke a.aded b‘y the Supreme Court of the United States:

€positor in a failed bank would be paid in any

:Z:lllt by the existing banks; that the administration of

AW was in their
Deed to keep mone
Teceiving phay
deposit

hands; that there was no longer any
y in mattress banks; and that the
k and all other banks were back of the
» and other similar representations.

llei(]):(lle l.lew'sr?aper advertisements were illustrated and
o With pictures of the United States Supreme Court
N sesgion determining the validity of the law, the Nebraska
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State Capitol, Abraham Lincoln, the American flag and
similarly effective illustrations.

The largest publicity and exploiting of the Guarantee
Fund was during the three years preceding the filing of
this suit, and by all the means recited above. Included
therein were twenty-six full-page advertisements over &
period of months, in the Omaha Bee, with a large circula-
tion covering the whole state. These advertisements were
procured to be published, contracted for and paid for by
336 state banks. The details of arrangements therefor were
made at several meetings of bankers at Fremont. The
last advertisement carried the names of the banks with the
heading “The Men Who Told the Story That No Other
State Can Tell.”

The only legal requirement of the banks was to hang
certificate in their bank to the effect that they had com-
plied with the provisions of the law. All other acts, repre-
sentations, advertisements and promises on the part of the
banks were purely voluntary and for the advancement of
their own interests.

(a) Representations on printed matter in use and
circulated; and by signs on and in bank buildings; and
public addresses, etc.

The testimony showed and was uncontradicted that all
the state banks of Nebraska were featuring and repre-
senting on some portion or all of their stationery, and
almost universally on their checks and by advertisements
on certificates of deposit, windows of bank buildings and
on the exterior of the banks, the fact that their deposit$
were guaranteed.

igitized for FRASER
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ABIE STATE BANK VS. WEAVER, ET AL. 33

Ray w. Hammond, for twenty-five years manager of the
Hammong Printing Company, which had printed supplies for
W0 or three hundred of the banks, testified in this regard
and produced typical printed samples of checks and certi-
ficates of deposit printed by his firm for these banks
(Exhs, 1.1 to L-5, inc., p. 435, vol. 3, Orig. Trans.). Robert
(}happel, manager of the Chappel Printing Company, com-
mercial
that he
and gix
all the
by the
othey

and bank printers, also testified (Rec., p. 325)
traveled for his firm throughout northern Nebraska
Counties in southern Nebraska and that practically
banks used the cirele insignia “Deposits Protected
Guarantee Fund of the State of Nebraska” and
Signs featuring the Depositors’ Guarantee Fund
(Rec., p. 398 . 1877). He identified Exhibits H-1 to
H-9 ag Samples of checks and certificates of deposit with
“Protecteq by Depositors’ Guarantee Fund” thereon printed

and sold by his firm (Rec., p. 327, Q. 1867). The exhibits
dppeay

SOIMg exhibits have been omitted in printing record.

at page 432, volume 3, orig. transeript. The fore-

Mr. Chappel stated that Guarantee Fund signs were dis-
Playeq on practically all of the windows and inside the
Of the banks and that practically all the checks,
lo(tvr-lmads and printing that was distributed to his custo-
T'l('l‘s had the Guarantee Fund “cut” on them (Rec., pp.
3312, Qs. 1903-33)

Cagegy

S'l‘“’l"[u\'l‘l(')x\’ AS TO CHECKS, DRAFTS, etc.: At
Page 583 volume 3, original record, are 100 different forms
‘_'f checks, certificates of deposit and deposit slips (omitted
M printing), featuring the Guarantee Fund protection,
and which it was stipulated were those in use for many
years last past by the respective banks named thereon and

furnished to their customers for their use and used by
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fhem in their business relations with the respective banks
(Stipulation, Rec., p. 399).

Referring to the photographs of exterior signs (Ex-
hibits 27 to 33, p. 586, Vol. 111, Orig. Trans.), Secretary
Bliss of the Banking Department stated that they were
characteristic pictures of the signs used generally by the
state banks of Nebraska throughout the period referred
to and that the 100 forms of certificates, deposit slips
and checks (Exhibits 24-1 to 24-100, p. 583, Vol. 3, Orig.
Rec.) were those used generally by the state banks of
the state (Rec. pp. 407-8, Q. 2439-41). These have been
samitted in printing and the court’s attention is especially
urged thereto in the transcript. One feature of the pub-
licity used was that of bankers addressing public and
other meetings of citizens advocating the protective fea-
ture of the Guarantee Law and showing that it existed
in favor of state banks and not national banks. These
addresses received publicity through the newspapers
(Ree., pp. 4089, Qs. 2442-46).

The foregoing mentioned publicity had a favorable
and stimulating effect on state banks generally, more
particularly in the country towns (Rec., p. 409, Q. 2447).

These exhibits contained the above referred to wording
as to the deposits being guaranteed. Typical of these
exhibits are those reproduced on the immediately suc-
ceeding pages. In view of the arrangement of the words
thereon and the variation in size of type (please note)
some of the people came to rely on the deposits as guar-
anteed by the State.
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ABIE STATE BANK VS. WEAVER, BT AL. o)

May we call attention to the fact that no attempt was
made to show that there was any bank in the state either
plaintiff or other, which was not using this characte:
of advertising and representation, and for that matter the
Other advertising in this brief referred to.

The certificate of deposit forms in use by the State
Bank of Omaha, Nebraska’s largest state bank, from
the time of its organization to the time of the trial are
also reproduced here. It will be noted that the last
one is dated within ninety days of the trial. The organi-
Zation of this hank under the Guaranty Fund Law, its
fem“"'i"g of the law and its enormous growth and pros
Perity will he hereinafter specifically adverted to.

We here reproduce a few of the more than one hundred
exhibits of similar character referred to above by ex-
hibit, numbers

(b) Forms of checks, certificates, deposits, etc., in
use (exhibits);

(¢) Form of certificate of deposit of State Bank of
Omaha up to time of instituting suit (exhibits);

(d) Typical signs and letterheads (facsimile exhibits) ;

As follows:
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and Certificate of denosit forms, check forms,

devosit slip forms in use (Ex. 24-51 to 24-100,
83, V. 3 ond P. 432, V. 3, HL to H9, Ex. 17,
432, Orig. Trans.)
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Sample of letter head in use (Ex. 41, P,
684, V, 4, Orig. Trams. )--on the letter
head are ulﬁo printed the words "All
Deposits Guaranteed" in red letters one-
Tourth inch high and four inches loug.

(Ex., 27 and 29, P. 586 and 587, V. 3,
Orig. Trans,)--typical signs on ex-
terior of bank buildings.
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Other typical signs:

In 1929 after this suit was started (in December, 1928)

the defendants took the deposition of President Schantz
of the State Bank of Omaha in Omaha. This is Ne-
braska’s largest state bank. Mr. Schantz and Mr. Stephens

re the two witnesses for the banks at the trial in this
tase. Mr,

we

Schantz was chairman of the committee of
institlltill.‘: this suit. At the time of taking these
depositiong large
both the
They

“]l'ee

signs were conspicuously displayed on
exterior and interior of the banking room.
Were as follows (Rec., pp. 230-2, Qs. 1184-94):

On the door of the Harney Street entrance to the bank

" large letters were the words:

"“Deposits Protected by the Depositors
Guarantee Fund of the State of
Nebraska’
Over each the customers’ counters inside the bank, sir
M number,

were signs fifteen inches high and twenty
Mcheg wide

as follows:
“SAFETY FIRST

The Deposits in This Bank Are
Protected by the Depositors Guarantee

Fund of the State of Nebraska.”
Over the discount and paying tellers’ windows was a
Sign sig feet ten inches long and three inches high, as
follows

“Deposits Protected by the Depositors
Guarantee Fund of the State of Nebraska.”
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And over each of the receiving tellers’ and statement

windows appeared a sign of the same size and lettering.

Over the entrance on the 16th Street side was a large
sign.
“Deposits Protected by the Depositors Guarantee
Fund of the State of Nebraska.”

And above the doors on a large glass in the way of
transom entering from the lobby on the Sixteenth Street
side was a large sign thirty inches high and forty-eight

inches wide:
“STATE BANK OF OMAHA

Deposits Protected by the Depositors
Guarantee Fund of the State of Nebraska.”

The bank occupied a business corner at Sixteenth and
Harney Streets, and the foregoing advertisements on the
doors appeared on the main entrance doors, and had been
there since October, 1915 (Mr. Shantz, Rec., p. 232, Q.
1195).

(e) The advertising in The Omaha Bee:

The representations and advertisements by the banks
reached their highest peak in a number of pamphlets broad-
cast by them over the state and a series of twenty-six full-
page advertisements in the Omaha Daily Bee. These were
published and paid for by 336 state banks in 1926. Simi-
lar advertising was carried in other papers throughout
the state until shortly prior to filing of the suit.

These 336 banks procured and paid for the publication
and each had a written contract providing each pay its

igitized for FRASER
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Pro rate cost of the publication (Mr. Wilson of the Bee,
Rec., pp. 217-8, Qs. 1079-83). The State Bank of Omaha
contributed hetween $500 and $600 (Rec., p. 604, Q. 3864).

Mr. Stephens and Mr. Shantz of the Fremont State
Bank and wirst State Bank of Omaha respectively were the
Prime movers in procuring these publications. Mr. Stephens
“aused a part of the series to be reinserted in the Fre-
ont Evening Tribune (Rec., p. 315, Qs. 17445). The
series of advertisements in the Bee were approved and
endorsed and publication authorized by a representative
SYOUp of the state bankers at Fremont. Mr. Shantz and
Mr. Stephens were among those present (Rec., pp. 604-5,
PP. 647-48). Mr. Wilson, representative of the Bee,
conferred witl them several times (Rec., p. 221, Qs. 1111-3).

Mr. Kirk Griggs, the then Secretary of the Department
of Trade

and Commerce, was consulted for the purpose
of

avoiding conflict with the national banks (Rec., D-
992, Q. 4234) but he had nothing to do with advertise-
Ments and furnished none of the material. (M. Griges,
Rec, p. 649, Qs. 42157).

Appellants’ statement that the Bee newspaper adver-
tiseme

nts were initiated, sponsored and recommended by
the

State Departments is wholly without support in the
record and was not a fact.

A lettep

signed by the bankers was sent out to the state
bankg

Commendatory of the plan and Mr. Shantz’s name

headed the list, as Mr. Griggs recalled (Rec., p. 650, Qs.
422-4).

d - . Y
The Omaha Bee had a daily circulation inside the city

29,940, and outside of the city of Omaha in Nebraska
()f DY

Py

of

000, and the 1ist of towns served by it was sub-
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40 ABIE STATE BANK VS, WEAVER, ET AL.

stantially the same as the list of towns having state’

hanks. An audit of the circulation of the Bee was intro-

duced (Rec., p. 219, Ex. 28) and showed the list of

towns and the distribution.

Facsimiles (in reduced size) of these 26 page adver-
t]

tisements appear inserted following page 238, Record, and

twelve of them are reproduced in this brief on a miniature
scale. Ixact reproductions are at pages 240 to 265, Vol.
I, Original Record. We hope the court will inspect the

originals as contained in the original record.

.
:?
This series was entitled “The Story No Other Stmt'l
Can Tell.” The last of the series contained a list of th('s
336 banks which sponsored and paid for them. It was3
headed “The Men Who Told The Story That No Other
State Can Tell.” The plaintiff, Abie State Bank, headedl
the list. In the last of the series the 336 banks listed
themselves and said of themselves (Exh. 27 of Exh. 13.
ingerted following page 238, Record; facsimile reproduced

as twelfth of exhibits next following) :

“They (the banks) raised the funds, they laid out
the plans and dirccted the writing of the chapters
in this Nebraska story that has gripped the attention
of the nation.”

Certainly there can be no question of the authorship
and responsibility of the banks for these advertisements.

in view of such a statement.

Want of space above prevents our including the entive

26 in this brief. The following are typical:
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Ory no other State can te
1 RBRAH}\ A today tells a story to her Seeing it through has called for the pay-
N Slh"ter States that no other State can ment of millions of dollars to the Guarant_ee Fund b)_’ the
tell. It is a story with a back d of state bankers of Nebraska. Under efficient supervision,
shadow but with hi hli s apspround. o with the finest spirit of co-operation and with a sacrifice of
stamina 1th highlights of courage and personal gain that has proved the mettle of every state

) banker, the Nebraska plan has been carried ofi until it is pos-
" The Shadows came with deflation days, but sible to tell this story that no other state can tell.
3 S, b

back of those shadows there was a sound law and sound

I bankers in Nebraska. They had the courage and the grit to Each Sunday and Wednesday will appear
see it through in THE OMAHA BEE this story of Nebraska's financial
Tt gt ; k strength.
1 kmhﬂ a title needed for. this story it "
Yot warman.‘ Seeing It Through." Under the opera- p -
inBaits €braska's sound law, the Bank Guarantee law, and It will hold a thrill for the people of
ands of Nebraska's soand bankers, not a dollar has Nebraska, for the men and women in business, for the farm-
fungsll:;l(;:) the de;x'»;ilors in Nebraska's state banks. The ers and the workers in field and factory. Read the chap-
) th gty ese depositors are intact. As the liquid capital of ters told in graphic form as the story unfolds. Mail them
umt&laﬁ {lms, of the rapn?rs. and of the workers these to friends in other states that they may learn of the strength
- €Posits are continuing to do the work of the state. and courage that has made it possible.
§;~ Ot e o 1, 10 (g Bk Ai( By, 3 of Ep. 13, P2 Yo Wl 2Bof le) commomin b 1o
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the hands of

Skilled bankers

CILLED lunkers administer the ficialanf the date government co-operate with

Nebrnskin law that pevteets the deposite the banker selected members of the commis.

in Nebraska state hanks. The Guaran- Sion to inmure the most efficient administra-
toe Pund Commission i the ufficial body. and tion of the law.
under the law, membership on ths commission

» :

e From headquarters at the state house
in Lincoln the Secretary of the Department ot
Trude and Commerce i in touch with every
Lank in the state,  The constant offort of the
Coommisebon is L s handle the wffuire of the
fuiled banks ax tn decure the Inrgest possilide
returns from the disposal of Assets L the el
that Nelwnska's reputation fur sound banking
may he gunrded.

These hanlwrmemlmx m Amnlnh-d by

Governir's eabinet is ex-afficio chairman of
the commisaivn and in this way the elected of-

(?( jﬂaf &«u//ﬁyﬂ.z,d// é.o_?f éo/g /»w» B4
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e Opinion of the Highest Court

HE constitutionality of the Bank

Gparantee law of the State of Nebraska was sub-
Mitted to the highest court in the nation.

In Sustaining the law the court said:

When the toplatature (of
Nebraska) declaves in lts banki
":;v hl:: l:-rmm-.. (napection and co-operation for the ;:
Iy cunmet anelts 6re necessary sofeguards, this court certaln-
i .“-::luuu-n-.. Thmlom‘dhlmbt
_‘u:v" and ll-:,u (& Belleved, o make a fallure uniikely
neral panie almost Impossible, munt be

frovernment ia to de itx proper work. = 153
“In our opinion the satute bef

ore s ia well within the state’
comatitutional power."—l/nited States Supreme Court. ;

T e b S0y
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The purpose of the laws of Nebraska and
of the co-operation among the state banks is to “make a
failure unlikely and a general panic almost impossible.”

The prevention of individual failures has
not yet been accomplished by the state banking system, but
not a depositor in a State bank in Nebraska has lost a dollar
since the law was enacted. Further experience and further
operation of the Nebraska banking laws are moving in the
direction of cutting individual failures to a minimum by
bringing to the state banking system the coupse! and exper-
ience of the state's best bankers. The program of bank co-
operation has, however, made a* general financial panic
“almost impossible." The protected deposits in the failed
banks have been kept intact and thus large portions of the
liquid capital of the people of the state, have been continued
at work in the business life of the state. It has increased
safety and built confidence, the foundatfon stone of pros-
perity.




THE OMAMA SUNDAY BEE — PHOTOART SECTION

o YOU believe in
nsurance?

IKE a giant insuranée company the state

- My banks of Nebraska are associated under the laws of Ne-
- braska for the protection of the deposits of the State Banks. Men
provide for the insurance that goes to their dependents after
death by paying for it. The insurance of the deposits placed in the

state banks in Nebraska is paid for by the bankers. It is held by
some that if private funds build up an estate through life insurance
it would be equally just that private funds should contribute to.
warids the insurance of the estate built up through bank deposits
Rutitisn't. Whether there is ever any modification of this plan is
in the hands of the future and depends upon how the people look
4t it as a matter of justice. As things now stand it is all paid hy
the state banks. To many of the state banks it has meant the sac-
rifice of profits uver a period of years.

The purpose of this chapter in the story that
only Nebraska can tell is not to diseuss this point, howevere; it is to
cull attention to the fact that the system that has made this pos

sible is like u giant insurance company.

The combined deposits in the banks of the
hanking system in Nebraska is $286,000,000, the funds of more than
0,000 depositors.  The men and women who are these depositors
- und whose money ix in these banks know that it is safe because un-
der the workings of the giant insurance plan, these deposits are
protected.

This insurance plan not only protects the de-
posits in the bank. it protects the sleep of 500000 depositors and
their peace of mind It protects the husiness that is dependent up-

on these deposits. [t protects the farmer whose funds on deposit
are to be used for the clearing of the mortgage or the stocking of
the feed lot. It protects the worker whose funds in the bank are
being saved against the day when he and his wife and little ones
of confidence and trust hecause the money in the bank is safe.
amend - & B e ok S o0 1o o B I 10 4000
Commogtn, Omske Bue 1o

can move into the new home on the hillside

A giant insurance plan, filled with the spirit

ccident
clims do

~

‘////7 7 .;/
| £

, Fire Victims do’/

. Tornado Sufferers _do/
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Pushinﬁ your money

through™ the Window /

ONFIDENCE in the banks of

0 the United States is the greatest ex-

Presg : : :
P mﬁg& <;{hcgnfxdence of which there is

ks in Nebraska that have fai
4 t that ailed during the |
:"::m:er\ng which time the nation hag gon:s :{Li)t\?;g
Rreatest financial crises in its history -~

amoun
P :ﬁi ?nly to about $26,000,000, less than 10 per cent

T .

t}:‘eo?:g] ]wh,o pushed their money through
By kg 1 bk
'0gs. It may hay, the e tg;al . l{:gbllll’e:.l:h-
o by o €. 72

which their businesswas conducted. To them, the loss
of these deposits would have meant regl hardship and in
many cases disaster.

m the StatedBank' System of ﬂ:gmkah ‘
B Lotk e ron o o bk
as those who pushed their money through the windows
of the sound banks, have not lost a dollar.

Is a Story That No Other State Can Tell

Coprright, 1488, The Gmmba Bou.




have we got A
our money John 7, 7

Mother--“1 notice in_the paper John that some
banks down south have failed. Think of all the money those people
down there will lose. I'm just wondering where we've got our
money.”

Father--“It’s all right Mary, the money is in the
State bank in town. I tell you that Guarantee law in Nebraska is a ~
mighty fine thing. We can go on about our affairs and know that
even if our bank goes under we will get all our money because the
other state banks will make it good.”

ure of a group of banks in two southern states it is probable
there were conversations similar to that reproduced here all over
Nebraska. The sense of security that is the possession of the depos-
itors in state banks in Nebraska is one of the greatest benefits of the
Nebraska Bank Guarantee law. In the old days, before the Guarantee
law, a feeling of terror ran through a community whenever there was
a rumor that a bank was in danger.

When the news was printed recently of the fail- %

FPa2s, T 37 e

L
. . ! \
Now there are only a few casual inquiries. The S
depositors go about their business without uneasiness and without
worry. They know that the deposits in the state banks in Nebraska are
protected deposits and that even if a bank is closed and finally liqui-
dated they will have their money returned to them in full under the
operation of the Nebraska Bank Guarantee law, to which all state

banks in the Nebraska state system subscribe.
This is a Story No Other State Can Tell

&. ’3 9

Chapter 18, “A Stary No Other State Can Toll™ The Omaha Bos. Augwer 4, 1938, Copyright, 1936, The Omaha Bes.

e
(YL Losp. Cont SO, P 25y
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95,000 Years of Labor

IM]ONEY is a medium of exchange we are told.
] But it is much more than that. If we will remember the means

@ through which we get money~—profi lary, wag will realize that
unpcy 1 that thing which representa our services. ot labor We do not get any money
yhless we render service of some sort, unless we do some sort of labor. We cannot work
=i riayone, but the money we get for our labor at the place where we work, .gurr as
Ra eneor oF ds employe, enables us to trade that money to othars for what their labor

Some of the money we get we save. In saving our money we save a part of
fur labor. Thus gur maney n the bank s saved up labor that we can take out when we
eed it to trade to others for the fruits of their labor,

In the state banks of Nebraska there is on deposit the stored up labor of
Pite of g1/ e Tepresented in $283,000,000. 1f one man could sarn ths sum a1 the
i€ we 3108 day, it would take him 28/800,000 daye " Thet s coromaime e ot the
f we could command the labor of 95,000 men and women and put them to work at $10
& day it would take thers all of the 300 working days of s year,

coul i : : i -
put it all meheu::rm of their earnings during that time but would have

Thus the money on deposit in the state
huge total in 1
day whes m:ﬂ"d }npnl'nbor. itl has
ff:“:a“'g l'lilqmmw realize why it is so important that these swr:ci’ up mi‘l;
Kot these stored up centuries of Iabor of and women, which the sta
banks in Nebraska have in their :\-lindy. lholll m:-l‘l":n_ n;’eomd t;'-lh\.
‘l']’hen State banks fail in Nebraska the money of the depositors is not lost.
nder the operation of the Nebrasks Bank Guarantse law all of the banks join together
lomses. This Guarantee law has been in operation in Nebraska for fifteen
T leti'a, during that time the deposits In fajieq rarse have totaled $26,000,000. This
o taelf is nearly 9,000 years at $10 a day of the saved up labor of the men and women

banks in Nebraska represents a
been stored away inghe state banks for use some

Small wonder that in the fifteen year .
i years the Guarantee law has been in oper-

ation ‘Among the state banks from

; "ll:h more than S70.000~°W’::;§:m‘2;2f dglpnm]u in these banks have grown

it Is a splendid thing to live in Nebraska and to know that the money placed

b “lh.:tmhhnh in this state is sate, Asw Nebraakan, too, it is u splendid zgm to

ot 18, Ay b 3

e Otk oot Com Tolh™ The Ormsie B, danst 18, 4908,

TELL
oz oman STORL NO.OTHER STATE OAN

v

1

>
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Giving up Profits to Suppbrt a Principle

the needed to make good the deposits in the

failed state banks in Nebraska have come from the
profits of the banks in the Nebraska state banking system. To
many of these banks the payment of the assessments needed to
make good these protected deposits has taken all of their profits
over a period of years. In some of the state banks not only did it
take all the profits. but the stockholders were called upon to
make up the needed funds out of their personal resources.

HE funds from which have been drawn
money

During this period the strength of the Ne-
braska state bankers was tested to the utmost. It is no easy
ﬁlngtonaepmﬂuused to pay the losses of others. One of the
\uﬂm{:hnkenhnsdechred that it was a picture of Abra-
ham in his office that gave him the courage to stick it
out.

“Lincoln had a dozen opportunities to quit,”
he said, “but because he stuck to it, Ameriea is today the great-
est nation in the world.” Because the state bankers in Nebraska
stuck to it, this state is today famous among the great sister-
hood of states as the only state in which not a dollar of deposits
has been lost through the failure of state banks.

Chaphor 18, “A Soury o Ovtr Beute Can Toll™ The O § s, Aspest 9, 1835,

(%
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When the people of Nebraska realize the full
meaning of this they will have an even greater pride in their
state bankers,

There are those unfamiliar with the work-
ings of the Bank Guarantee law who have believed that the pay-
ment of the deposits in the failed state banks was made out
of state funds. Some, even, have believed that money for this

urpose has been raised through taxation. Others have be-
ieved that the state bankers increased their interest rates or in
some other way “passed on” this obligation to their borrowers.

No, the money to make good these protected
deposits has come out of the profits of the individual banks. In-
terest rates in the state banking system in Nebraska are the
same as the interest rates in all banks in Nebraska. The state
banks in Nebraska give to their depositor= all the courtesies, all
the benefits that are given by all banks. The customers of the
state banks in Nebraska have had none of this ereat load assed
on to them. The people of Nebraska have paid none of these
losses through taxes or in any other way. The money has come
out of profits and only out of profits.

A STORY NO OTHER STATE CAN TELL

Navnies of

évf. W@x/, /0.350
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T It
Safe Through the Slump of Deflation Days

The test of men and of institutions 1921. Tl'l‘ef";f‘\:‘r“;i:‘%‘“i’nh;%gg’°°’d o
Gomes with adversity. If all days were fai; and a still fu
Y8 the record of life might be a record o " .t X
constant climb without ever a setback. But During this period, in which the 131”365:
all days are not fair days. Dark days come number of state banks were forced to SLL
When strength and courage are put to the test. pend, 1921-26, the state banking system, ::-1
© state banks in Nebraska have gone erating under the guarantee !nw, made bizka
through this test. They have come out of it to the depositors of these failed state
stronger and better, some $26,000,000.
It took 14 years, without the gifarantee With a fine courage and a ;trer:fethN(g
law to climb from $10,000,000 to $71,000,- character developed by n'dvermtt))';l G
000. Under the law, only 9 years were needed braska state banks have ehml;ed ¢ Lo
to elimb from $72,000,000 to $270,000,000. level of pre-deflation days an pmdutation
The slump of deflation lasted 5 years, through yond that level. They have W}?" arep ey
the last three years of which period there was for financial soundness that has earn

# Steady climb upward from the low point of praise of the nation.

p 2 A STORY NO OTHER STATE CAN TELL
9«‘4 P M .««317&,/:’
Chaptar 20, R 4 VZ, 1911511,)

" Coppright, 1926, The Omabe Ben
llt-yl.mh-lm.c-r-..'mo—s.lu.l-n.l.lu
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The eyes of the nation are on the state
banks in Nebraska. The Nebraska state
banks won un- amm.non through their
record of fi i ding up
loyally in support of the Nebraska Bank
Guarantee Law,

In every section of the country the
record of the Nebraska state banks is
known but in many places only in a general
way. Because it was a record to be proud
of, a group of state bankers in Nebraska de-
termined to tell the story in full-—a story
that no other state can tell.

As the story has unfolded there
has been an increasing demand for copies of
the various chapters. All around our bor-
ders and in distant states the interest in this
story has been keen and active.

As a result of its telling, figuratively,
there has been written across the state in
letters that all may read, the words: “State
Banks in Nebraska Protect Their Deposits.”
Other states have sought to provide by law
for the protection of deposits in state banks,

/é«_a.c

but in Nebraska alone has the plan worked
out. It has not been wholly because the law
of Nebraska is a better law, chiefly it has
been because the state bankers in Nebraska
have been better bankers.

The state bankers in Nebraska real-
ized that the law placed an obligation upon
them and that when the word went out that
staté bankers in Nebraska were associated
under the law to protect depositors there
was but one thing to do—protect them. They
have protected them. The weathering of the
financial stress of deflation has brought a
new fame to the state bankers in Nebraska.
Sound banking, loyalty in meeting obliga-
tions and the courage to make the Guaran-
tee law means what it says, has come to be
known as the Nebraska Idea.

This is what others think of us. The
state bankers in Nebraska are proud that it
is 80. They are proud of their record. Itis
a record of which all the people in Nebraska
may be proud. It has brought added fame
to a great state,

“A Story No Other State Can Tell”
o Csado Lo

1.61‘-"37&) ey g Ls

Chapter 22, “A Stery Mo Othor St3te Can Toll™ The Omaka Bos, Sept. &, 1926,

= *— _—
N e B s o £ i

Copyright, 1936, The Omaba Bes
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THE SUNDAY BEE:

OMAHA, SEPTEMBER 1f. 1936,

HE banks of Nebraska are the

Custodians of th i i
th e working capital of
mf ge% ]ee Ioi;_ Nebraska. This wgorkirx:g capi-
state, By ife blood of the business of the
out capit lsmesss cannot be carried on with-
it iz . Banks as the custodians of capi-
busines, isepambly connected with every
enterpe n the state, Whether the business
i ses 129 large or small, whether they be
gt OWnS or on the farms the banks
€ are a part of those businesses.

T .
he mportance of the state banks in

ebragkg is f
real ully appreciated wh
the lszéltt:e D'Iz}gt they thus play in the (iinfev;?
=il bar{ks ise strength‘ and solidity of the
solidity g thel‘eflected in the strength and

Strong states . S ote Strong banks make

In citjeg
of th y 1N

Th .
?}?nti tf.tate Esr})lls mN ebraska arestrong
i € proven thei
bty e el il
oe rength of the stat
S not depend upon the strensg}‘eo?a::;

STRONG BANKS MAKE STRONG STATES

individual bank. They are associated to-
gether under the Bank Guarantee law. The
strength of the individual banks therefore
is the strength of all the banks.

n

During the deflation period a few in- ¢
dividual state banks were not able to meet the
situation and they were closed. United to- &
gether under the law, the banks in the Ne- i
braska state system met the losses of defla- ¥
tion days however, and conquered them. ¥ ? \
Those depositorswho had their working capi-§ "
tal in the individual banks that failed, were gl\

G

paid dollar for dollar by the state banks, act-
ing together, under the Guarantee Law. q

The strength of these banks has kept §
the working capital of the state intact. Their
strength has made the state strong.

Farmers in other states, business men iq K
in other states, men and women everywhere W,
who know the value of strong banks can
find that strength in Nebraska.
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The MEN who told
story that no other state can

HE men who told the story that no other state can tell are the men who control and operate the state

banks in Nebraska. A group of these Nebraska state bankers felt that this story should be told to the

people of the state and to the people of other states, They felt that such a record should be known to
all, that there might come to Nebraska the benefits to which a strong finaneial foundation rightfully entitled
her. They raised the funds, they laid out the plans and directed the writing of the chapters in this Nebraska
story that has gripped the attention of the nation. The names of the banks which they control and operate
are therefore here presented in bringing to a close the story that no other state can tell.

-
4

PY

Abie State Sank Elmwood State Hank Eimwosd, Neb.  Farmers and Mérchants Bank - - - Linweod, Nel of Papillion + Papiltion
e The Home Bank - - Kiwood, Neb.  Lisco State Bank . . - - - - - Lisco, Nel Rank Purh
Farmers State Hank Bmerson, Neb.  State Bank of Litchfield Bank k
Farmers State Hank o Bank . . State Rank Pastoh
State fank Farmers & Merchants State Bank Pendet
B Pender State Bank - Pender:
The Cltizens Bank < - - - - Petersbury State Rank Priersburk
Yarmars and Merchants Bank - . Pairfield. Neb. - Neb.  Pierce State Bank Preree
Fordyce State Hank - . o, Neb, : Loup City, Mok Pilget
Y yona, Neb
Ly .
Foneh
Princes:
Raevil
. Farmers & Merchants Randoiph
Mt Clare State Bank - Richland State Bank Richlasd:
Meadow Grove State Bank Farmer« State Bank .
| The Bank of Merna - N Rising City Bank < - Rising
! The Anchos Bank . . Merriman, Neb.  ate Mank of Riverdale - - - - Riversalt g
The First Bank of Miller Siitier, N . . Rosalit:
State Bank of Minatare Rowal
Ronelamd:
Rushvile:

merican Bank - 4
Ponca Valley State Bank - -
Bank of Mosros - -

Murray State Bank
Firt k-
Napones State Rank
Becurity State Bank
Antelope State Bask -
Nenzel State Bank -
American State Rank -
Parmers Stais Bank
Farmers State Bank
Rock County State Ban!
State Bank of Niobrars
The Nebraska State Banl
Norman Exchangs Bank
Pirst Seate Bank - -
Farmers State Rank
MeDonald State Ban
Ban

mion rae PR
State Bank of Hustings - . -
‘armers and Mechanics Bank -

it
iip

;! 3

!
£

Hil

i
£
f

0
£

Furmers

e st SRR -
wrtla State Bank - - < . . < o+ oo é v
Inlton State Bank - - vnmv‘

:
iy

tate Bank of Deeatur

tate Bank of Dewesss

Pret State Bank - . . . . . .

dovon State Bank -

dodge State Bank .

e Dunbar State Has Waverlt!

e Bank of Eagle e . Wap

Farmers and M, Weaplng Webl
erchasta © Westah

bank of Edison - - - West Pélth

Eiba Bes ‘Bank A AT I AA \Vh'w

Furmens State Bask - - - - - " Wolbach

Ridorado Slats Bank - - 4

fgtn State Hank - . . . . Wolhaeh

Pt Wood Laké

ymort
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ABIE STATE BANK VS. WEAVER, ET AL. 4

(f) The questionnaire circulated by the banks:

This questionnaire printed and circulated by many of
the banks constituted one of the most effective induce-
lents to deposits. It was written by Mr. Stephens, chief
Vitness in this case, and it so effectively meets the position
Of the banks in this case that we reproduce it on the
followin;: page in full. For the State Bank of Omaha
the Chappell Printing Company printed one order of
these questionnaires and the Hammond Printing Com-
Pany printed four different orders, to-wit: December 4,
1925, 2.000; January 25, 1926, 2,000; July 7, 1926, 2,000;
Ja”“ﬂl‘,\' 5, 1927, 2,0007 (Rec., p. 336, Qs. 1952-6) and
Printeq for the Fremont State Bank 10,000 (Rec., p. 336,
Q. 1957). The Chappel Printing Company printed copies
of the questionnaire for the Fremont State Bank and for
Other state banks and identified Exhibits I, J and K as
Some of those that were printed (Rec., p. 329, Qs. 1881-91).

3 These questionnaires contained on one page thereof a
"ancial statement of the particular bank circulating it.
’E‘ll(’ one here reproduced is the one circulated by the
State Bank of Omaha.

It follows:

Digitized for FRASER
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Guarantee

Fund

PROTECTING DEPOSITS
IN STATE BANKS

COMPLIMENTS OF THE

STATE BANK OF OMAHA

Omaha, Nebraska

The Largest State Bank in Nebraska
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QUESTION: What is the object of this ques-

tionnaire on the subject of the Guaranty of Bank
Deposits?

ANSWER: Its object is education. So many
do not understand What it means, whom it pro-
\ects, and who pays for the protection, that it seems
timely and proper to set out the facts.

QUESTION: Do the State Banks pay for the

cost of the protection given depositors under the
Guaranty Law?

ANSWER: The State Banks pay the entire cost
of the protection giVen to Depositors and because
they do pay this heavy tax for the benefit of all,
they feel they are entitled to have the people whom
they protect know" that they are protected and
that the State Banks pay the entire cost of it.

QUESTION: Then what is the Nebraska Guar-
antee Fund Law?

. A'NSWER: Icis alaw creating in effect a gigan-
tic insurance company composed of all of the State
Banks of Nebraska for the purpose of insuring
bank deposits.

QUESTION: Has the Jaw been in effect long

enough to prove its Practical value to the state?

ANSWER: Yes, it has been in effect 16 years
and during that tiMe not 5 gingle depositor has

lost a single dollar 'n a single State Bank in Ne-
braska.

QUESTION: Has there been a money panic or

depression during that period?
ANSWER: Yes, from 1920 t, 1923 was probably

the greatest financial depression ever known in
the history of this cOuntry,

QUESTION: Did thig ‘put a heavy strain on the

Guarantee Fund?
ANSWER: Yes, but the Guarantee Fund proved

capable of sustaining every strain that was put
upon it and successfully met every emergency that
arose during, before and since that distressing
period?

QUESTION: Did the Guarantee Fund pay any
losses to depositors during that period?

ANSWER: It certainly did. More than Eleven
Million Dollars were paid to depositors in banks
that were liquidated, who would have otherwise

lost their money had there been no Guarantee
Fund.

QUESTION: What is the condition of the Guar-

sntee Fund at the present time?

ANSWER: The Guarantee Fund at the present
time has more than Ten Million Dollars of re-
sources, which are gradually being made avail-
able for the payment of losses and in addition to
this large reserve it has the power to raise more
than One and One-half Millions in assessments
each year against the State Banks of Nebraska.
These funds are ample to meet all possible losses
that may occur.

QUESTION: How are the assessments made
for maintaining the State Guarantee Fund?

ANSWER: The law authorizes the Secretary
of the Department of Trade and Commerce to
make an annual levy on the average ‘deposits of
the State Banks of not more than one-half or one
per cent, plus, one-tenth of one per cent, which
makes an aggregate assessment of six-tenths of
one per cent on the average deposits of all the
State Banks of Nebraska. The average deposits
of State Banks at the last report amounted to
nearly 290 millien dollars. :

L}
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QUESTION: Is this method, then, similar to
the processes of levying taxes on property for the
payment of the running expenses of the Govern-
ment?

ANSWER: It is.
QUESTION: Is it a fact, as often claimed, that

the Guarantee Law protecting depositors in State
Banks from loss, actually saved the State from
financial disaster during the recent deflation
period.

ANSWER: It is beyond question a fact, be-
cause Nebraska has recovered from the depression
of that period with greater rapidity than has any
other neighboring state, which has not had the
benefit of a practical Guarantee of Deposits Law.

QUESTION: Do the depositors in State Banks
have absolute confidence in the protection of their
deposits?

ANSWER: They certainly do. There has never
been a case of a run on a State Bank caused by
uneasiness, misrepresentation or fear of the safety
of their funds since the law was enacted in 1909.
Depositors in State Banks do not withdraw their
deposits from fear of loss, no matter what may be
the condition of the Bank, for the reason that they
know beyond qusstion of doubt their deposits will
be paid in tull either by the Bank itself or by the
State from the Guarantee Fund, in the event the
bank is unable to do so.

QUESTION: Is it a fact, then, that when a de-
positor places his money in a State Bank, that-all
of the State Banks in Nebraska guarantee its re-
turn to him regardless of what may happen?

ANSWER: In effect that is exactly the situa-
tion. Nearly a thousand State Banks will be
taxed by the State annually to the extent of six-
tenths of one per cent on their average deposits
until every dollar deposited in any failed bank is
paid in full.

QUESTION: Can there be any greater security
than this given to a depositor?

ANSWER: No better security is known to have
yet been devised to protect a depositor from loss.
It has survived 16 years including three years of
the most depressed financial conditions ever
known in the history of the country. It is safe to
assume, therefore, that it will survive through the
piping times of peace and prosperity that lie
ahead of us.

QUESTION: How many State Banks are there

in Nebraska?

ANSWER: Approximately 913.

QUESTION: How many National Banks are
there?

ANSWER: Approximately 170.

QUESTION: Does the Guarantee Fund protect
the depositors against loss in National Banks?

ANSWER: It does not. The state does not
have control over National Banks. The law only
applies to State Banks and deposits only are in-
sured against loss in State Banks.

QUESTION: Are the National Bank depositors
protected by a National Bank Guarantee Law?
ANSWER: They are not so protected. There

is no such thing as a National Guarantee Law af-
fecting National Banks.

QUESTION: Why has there not been enacted
a National Guarantee Law protecting National
Bank depositors?

ANSWER: Because National Bankers, as a
rule, are opposed to the passage of such a law and
Congress has not seen fit to overcome their op-
position.




QUESTION: Why do they oppose it?

ANSWER: Because they do not wish to pay
for the expense of maintaining it. It costs a great
deal of money to insure the depositors against loss
in banks. The State Banks in Nebraska have paid
up to date over Eleven Million Dollars.

QUESTION: Does the Federal Reserve Act in
any wajy protect depositors from loss in National
Banks in case of failure?

ANSWER: It does not in the least. The Fed-
eral Reserve is a great credit reservoir for National
Banks as going concerns and is of great service to
the country. [t mobilizes the reserves of National
Banks and makes them available for credit so
that National Banks can borrow money freely
from it, thus enabling them to meet the demandc
of their customers in an emergency, but it does
not pay depositors in case of loss or failure.

QUESTION: Do not Natignal Bankers some-
times claim that it does?

ANSWER: Some may do so, but they do it
through ignorance or in an attempt to mislead their
customers. High class National Bankers make no
such false claims, nor do they wish to profit
through a misrepresentation of that kind.

QUESTION: Has the Federal Reserve Act
strengthened sound banking among National
Banks by exacting better practices?

ANSWER: It certainly has. It has made ex-
aminations of banks more rigid than formerly and
bas created higher ideals of banking than form-
erly existed.

QUESTION: Has the Guarantee Fund Law
strengthened sound Inn'king in the State Banis
by exacting better 'ruh.cu?

gitized for FRASER
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ANSWER: It certai .y has. As a result of
banks being compelled to guarantee each other’s
losses in case of failure, they have demanded
stricter and more rigid examinationd and have in-
sisted upon licenses to Bankers being issued only
to men of high character and known integrity.

QUESTION: Then if the banking situation has
been greatly strengthened by The Guarantee Fund
Law and the Federal Reserve Act, is there any use
of a Guarantee of Deposits Law any longer?

ANSWER There is as much use for a Guaran-
tee of Deposits Law as there is for fire insurance.
One can get along without either but he sleeps bet-
ter for having them and in case of loss he is bet-
ter able to go head with his business as a result of
?eing able to have his money returned to him in

ull.

QUESTION: What effect has the Guarantee
Law had on the prosperity of the state?

ANSWER: Without the Guarantee of Deposits
Law, which has made possible the payment to
the depositors of banks that have liquidated in
Nebraska during the last sixteen years, their de-
posits in full, thousands of people would have
been more or less impoverished through their
losses, but this has been entirely avoided and ab-
solute confidence maintained enabling the people
to go on with their business without any finan-
cial disturbances whatever. When a merchant’s
store is destroyed by fire the insurance he carries
enables him to immediately replace his stock
and continue his business. When a bank
fails anywhere in the State system all of the de-
positors are paid in full out of the Guarantee Fund
with the result that the depositors continue their
business without any interruption. The confidence
of the people in their banks is maintained and
their money is ccnstantly flowing through the

1

banks for the purpose of carrying on the com-
merce of the state without any interruption. In-
dustry is stimulated with the funds that are con-
constantly available in the banks and the prosper-
ity of the state has gone forward without let-up or
hindrance in spite of the greatest price depression
in all history. No surrounding state has prospered
to the extent that Nebraska has. That has been
the effect of the maintenance of public confidence
in our financial institutions through the payment of
depositors in full for every dollar they had on de-
posit in State Banks that were closed.

QUESTION: What is the financial situation now
in Nebraska?

ANSWER: It was never sounder or better than
at the present moment. Deposits in banks are in-
creasing at a very rapid rate, indicating that the
people are accumulating a surplus and gradually
paying their debts. The banks never have been
in such a sound position as they are now and there
has never been a time when there was more avail-
able credit for business and industry than at the
present..

QUESTION: What would have been the effect
on the state if there had been no Guarantee of De-
posits Law?

ANSWER: The effect would have been simi-
lar to that existing in one or two neighboring
states, that cannot with propriety be mentioned,
whose financial status is now in a state of chaos
as a result of the lack of confidence due wholly
to the fact that there is no insurance backing their
financial institutions.

_QUESTION: Does the law in Nebraska recog-
nize State Banks as depositories for public funds?

ANSWER: It does. Every State Bank may be

used as a depository for public funds for unlimited
amounts without bonds of any kind.

QUESTION: Does the State law authorize Na-
tional Banks as depositories without bonds?

ANSWER: Itdoes not. A National Bank must
give bonds for public funds held on deposit be-
cause its deposits are not insured, as they are in
State Banks under the Guarantee Law.

QUESTION: Do National Bankers object to
the Nebraska Guarantee Law?

ANSWER: Some of them do. Others recog-
nize the great value of the law as a stabilizer of
the financial situation in the state and heartily ap-
prove it. Those who do not have the broader view
try to discredit the Guarantee Law s0 as to avoid
its competition, notwithstanding the fact it has
made Nebraska prosperous heyond that of any of
its sister states not so protected. The solvent banks
of the state have paid to depositors of failed banks
more than Eleven Millions of Dollars in losses,
which is a great sacrifice for them to make in the
interests of the maintenance of the high honor and
trust that banks deserve a; depositories of the

people.

QUESTION: Is this statement concerning Na.
tional Banlcs a criticism?

ANSWER: Itis not a criticism. Our National
Banking System ranks with any system of banking
known in the world. The oply object of this edu-
cational program is to acquaint the people with the
two kinds of commercial banks we have in this
state, namely the State and National, and to make
clear the fact that the Nebraska Guaranty Law
protects only the Depositors in Nebraska State
Banks and not in National Banks.

A STRONG BANK STATEMENT

ALBERT L. SCHANTZ, President
JOHN 8. McGURK, Vice-President and Cashler
A. A. NELSON, Assistant Cashier
W. L. IDELL, Assistant Cashler

The State Bank of Omaha

Report of Oondition at Olose of Business Sept. 28, 1925

RESOURCES
[.oans and Discounts $4,502,675.71
Bonds 1,125,522 82
Real Estate . - 104.256 50
Furuiture and Fixtures 30.000.00
Overdrafts .. 3 . ')27.40
6 e el » oo 1,008,113.58
$6,770,734,86

LIABILITIES
Capital Stock ... $ 300,000.00
Surplos. conaals,., S Vi . 130,000.00
Undivided Profits . e 39,048.70
Depositors Guarantee Fund ... . 24,3%66.9
BRIE PRYROIE .. bt s et Non¢
DOPOSIE ......ooonoeecoo i . GETT,S10
$6,770,734.80

——

mmuummmwuww'
Guarantee Fund of the State of Nebraska

WE INVITE YOUR BUSINESS
THE LARGEST STATE BANK IN NEBRASKA
Bafe Deposit Boxes $5.00 Per Year and Up

DIRECTORS

John 8. McGu!
D. C. Eldredge

Albert L. Schantz
Oscar Keeling
Frank H. Galnes
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ABIE STATE BANK VS. WEAVER, ET AL. 45

(&) Other newspaper advertising in a typical county
and the plight of its claimant depositors.

The

undisputed situation in Dodge county, Nebraska,
and

Surrounding territory affords a striking and un-
AlSwerable illustration of the main points that we are
attempting to make by this brief. Tt is fairly typical of
the conditions throughout Nebraska.

Dodge county had fourteen state banks, the outstand-

one of course hein
State Bank. 1q 1926,

ng g the large and prosperous Fremont

they all joined in THE OMAHA Beg

advertiging campaign. For many years past, under the
]mde"‘“}‘il) of the Fremont State Bank, they have adver-

tised tphe
depositg by
T]lis adver

fuarantee Fund and induced and procureq
the use of the means in this brief set forth.
tising continued up until in the year 1928.
They participated in the advertising campaign in 1926
Pfuhri(‘d on in THE OmamnA BEeE; they published in fac-
'“""“‘3 in THE Fremoxt DALy TRIBUNE in the latter part
of 1926 ten of the page advertisements published in the
OMans Bgp, At the bottom of each advertisement were
the names of all the Dodge county state banks.

They

Induced and persuaded deposits on their joint
repr

€sentationg carried on over a long term of years.
Of the fourteen
the exhaustion of al
antee Fung will
Orig, Ree

banks, four have now failed. After
I the assets claims against the Guar-
approximate $278,000 (Ex. 35, p. 589,
- Omitted in printing).

The "o ‘ e .
] he arguments used in the advertising campaign car-
ried on gpe

persuasive; we feel that while it burdens

ized for FRASER
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this brief, it is of overwhelming importance that this court
read it as indicating the means used to persuade and in
duce depositors, not only in Dodge county, but in other
counties of the state. We have selected typical advertise:
ments through the years to reproduce in this brief, com-
mencing in 1923 and ending in 1928. They were published
in THE FREMONT DAILY TRIBUNE which has a circulation
of approximately 7,000 extending over Fremont, Dodgé
county, and the surrounding counties (Manager Ham-
mond, Rec., p. 338). Mr. Hammond stated that he knew
there was an average of four adult readers for each copy
of the circulation (Rec., p. 350, Q. 2040).

The Fremont State Bank published February 2, 1923,

et/

an advertisement occupying three columns wide, full
length of the page, headed “The Community Service” at
the top, and “Fremont State Bank” at the bottom, and
among other things stated (Rec., p. 340):

“If you put your money in our savings department
you will not only receive compound interest but also
have absolute insurance. One thousand state banks
are assessed by law for the purpose of protecting
your deposits. You cannot lose a dollar in this bank
by fire, flood, theft or failure.

“Let us make this community prosper by placing
our surplus funds in our own banks for the use of
our own people. We do not expect to get all of the
people’s money into the Fremont State Bank, al-
though we have paid $11,500 the last year for the
purpose of insuring our depositors against possible
loss. This is the measure of safety offered our de-
positors for the sake of inducing them to patronize
home industry where safely and profits are greatest
by leaving their money here for the use of the peo-
ple who are making the community a fit place in
which to live.”

igitized for FRASER
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Later in the same year was an advertisement headed
< Z o . ] A
Safety and Service” wherein the bank extolled its siz
and Strength, and among other things stated (Rec., p.
342) :

“Notwithstanding this unparalleled solvency and
ability to meet all demands, we have the added safety
Of having our depositors protected by the Guarantee
Fund of the state of Nebraska. Approximately a
thousand state bhanks are taxed not more than one
and one-tenth per cent a year if meed be on their
deposits of 220 millions, for the purpose of paying
“depositors in full in the event of failure.

0

Mhis Guarantee Fund now consists of more than
two millions in cash and eight millions in assets,
waking a total of resources belonging to the Guar-
antee Fund of ten million dollars, available only for
the security of depositors.

“This vast sum is sufficient to pay all the deposi-
tors of fifty ordinary banks without collecting an
a4dditional dollar under the power of the state to levy
4 One and one-tenth per cent tax on deposits against
the banks each vear. It is the largest insurance fund
@ailable to pay depositors anywhere and aveailable for
state banlg only. National banks are not protected by
this fund.” (Italics are ours. )

In the Same year (Rec., p. 344) there was the following
.ulvertisemvnt two columns wide, headed “Safety First”,
a 3 : 53
0d signed gt the bottom “Fremont State Bank”:

“Today the bankers in Nebraska are meeting in the
Various districts to choose a body of men from which
the governor will select the personnel of the Nebraska
Guarantee I"'und Commission. This action will con-
clude the preliminary steps in popf(x(-t,in_'.‘: the Guaran-
tee of 7 deposits Law which has rendered the people of
Xt‘l)l'usku a tremendous service during the recent
oney stringency when business failures were re-
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ported daily by the hundreds and banks failed here
and there, our depositors were undisturbed becausé
their money in our state banks was insured and could
not be lost. The test of a great disaster proved it.

“In brief, a practical, workable, mutual insurance
company has been perfected that absolutely protects
the money of the people when placed in the staté
banks of Nebraska. It builds confidence, relieves the
depositor and his family from worry over the safety
of the nest egg they are adding to, bit by bit, for
the building of a home of their own, and it will en-
courage the wary to bring their money out of hiding
and put it to work. It develops faith in industry and
inspires the farmer and Dbusiness man to bigger
enterprises. It will maintain prosperity.

“Everybody appreciates the advantage of insurance
in other fields as a safequard of the people’s wealth
but never before has the public in any state, through
a safe, sane and practical law tested by years of hard
knocks, been afforded the advantage of safe insurance
where their money is concerned.

“We are proud to be a part of this heneficial plan
and are glad that we can offer the people of Fremont
through our bank the protection the Nebraska Guar:
antee Fund affords.

“Both our savings and checking accounts are in
cluded under this act, and their safety is given to
Yyou as a part of our service.

“Remember that every dollar you deposit in this
hank has in effect a dollar's worth of insurance backed
by practically a thousand other banks. Nebraska has
a wonderful banking system. It hag no equal in all
the states. It is better today than ever after a two-
year deflation period when financial disaster overtook

igitized for FRASER
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large numbers of people, but not a single dollar was
lost by a depositor in a state bank.

“FREMONT STATE BANK

“ . < . 1
Deposits protected by the Depositors Guarantee
Fund of the State of Nebraska.

“Dax V., SterHENS, President.”

(Names of other officers also attached.)
(Italics are ours.)

L0 e - : ; y x
hey advertisements were identified in the immediately
SUCeeead;

teeding pages of the record.

\\'i(d): ‘T])le;'emlwr 31, 1923, an advertisement four columns
it t'}.(j 'the full lvngt'h ()f lho. l)ilg(‘ am‘).em'wl, headed
l“"elllonf :f‘"‘]NI “Rest in Security”, and sn;:nvd. by The

State Bank by Dan V. Stephens, president, in

Whic} . : "
1 the following paragraph appeared (Rec., p. 347):

“The Second protection is that offered by the Guar-
alitee Fund of the State of Nebraska to the depositors
of this bank. The state of Nebraska collects assess-
.m(lm“ from all of the state banks of Nebraska, which
:;:;:(:‘l“(nl is used to pay (lef])f)sii()t's, who Iusv_theil'
\'(‘zn-; t: .””‘“ll.:lh state bank lel.lln'(‘t«'.. In the llm"tm*n
"‘(‘]n;si( I..lt‘ this l.il\\' has lw(*_n in effect, not ;vl single
e I‘nq:" In a smglo. hank in the state of T\(*h]':'lslf:l
. St one penny of the money he had on deposit in
‘;"/h“f]/l:]'{ that failed. 7Therefore, this insurance, carried
i, 8 bank at a very great expense, protects abso-
b'{’(i/”}(,’/ {fl‘(')‘j/ 1/1;[/(/{' that is carried on deposit i)a.flti,s-
i ik from loss. No greater protection for depositors
“ be offered than this.” (Italies are ours.)

()n N
a ;,.lflll'llil_\", November 7, 1925, four-fifths of a page
HE Frp " 2
FREMONT TriBUNE contained in large letters the

Questi ¢
) a1 . .
heaq; fihaire herein elsewhere set forth headed with a
AUl aay. e &
S dcross the page “The Nebraska Guarantee Law
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for Insuring Deposits in Banks” and signed by Fremont
State Bank, by Dan V. Stephens, president (Rec., P
348). This appears as Exhibit “0,” in Orig. Rec. at pageé
471, Vol. III, and is omitted in printing).

Advertisements of similar kind and character, as shown
elsewhere in the Record, continuned for many years, and
nntil in 1928, the year of the institution of suit.

The fourteen banks of Dodge county, from September
11, 1926, to November 3, 1926, ran the duplicates of THE
Ber advertisements in THE FreMoNT DAILY TRIBUNE:
with the names of the Dodge county banks attached
(Exhibits N-1 to N-10 inclusive, p. 441, Vol. I1I, Orig&

Rec.). These advertisements included:
N-1. “Building Business on a Certainty”

N-2. “Surely, That Check is Drawn on a Nebraska Staté
Bank”

N-3. “A Message of Strength”
N-4. 495,000 Years of Labor”
N-5. “No Mattress Banks in Nebraska”
N-6. “Giving Up Profits to Support a Principle”
N-7. “All Work Together in Nebraska”
N-8. “Strong Banks Make Strong States”
N-9. “In Nebraska the Guarantee Works Both Ways”
N-10. “It Has Been a Wonderful Story”.
Mr. Stephens prepared the questionnaire, Exhibit Ik

about November 7, 1925, and the Fremont State Bank
circulated 5,000 copies of it; he prepared the ecirculal
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ABIE STATE BANK VS. WEAVER, ET AL.

Nebraska bank has suffered loss. We are opposed
to auy change in the law which will in any wise tend
to obstruct, hinder or delay any depositor in Neé
braska.”

(i) Pamphlet “The Bank Guarantee Law Challenged
and a Red Hot Answer by a Nebraska Banker.”

One of the most effective pamphlets issued and cirew
lated was one entitled “The Bank Guarantee Law Chal
lenged and Red Hot Answer by Nebraska Banker” (Ex
30 of Ex. 13, p. 268, Vol. II, and Ex. F, p. 406, Vol. 11l
Orig. Rec., omitted from the printed record).

Among other banks the State Bank of Omaha cireulated
the pamphlet. There were about 2,000 of these distributed by
it over the customers’ counters to customers with a print(’d
endorsement on the back “With the Compliments of the
State Bank of Omaha, the Largest State Bank in N
braska” (Rec., p. 228, Qs. 1170-6).

This pamphlet was an answer to an article by onf
R. B. Clark of North Carolina appearing in the Bankerf
Association Journal. This article was printed and cir
culated in April, 1925. 1t is so typical of the propagand®
and representation of the state bankers as testified @
and as shown by other exhibits herein that we quote som¢
typical paragraphs from its eight pages.

Taking up Mr. Clark’s statements, he was answerel
in the pamphlet :

“FOURTH, his statement, ‘that to compare gual
antee of deposit laws with legitimate insurance i
without reason and absurd,’ is not in harmony with
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the thousands of mutual insurance organizations, that

ed have heen conducted successfully throughout the
nd country and that are now carrying unconnted millions
(e of risk on the property of the people and paying their

losses promptly. The state banks of Nebraska are
bound together into a mutual insurance company carry-
g their own risks and paying their own losses.

ed There is nothing about this that is unreasonable or
absurd. It is Mr. Clark’s position that is absurd.”
(Italics are ours.)

0
ot “FIFTH, his statement, ‘that it jeopardizes the solv-
‘ ency of all banks and the safety of all depositors for
'3 the theoretical safety of a few,” is not supported by the
1 facts because the Guarantee Law has not assessed the

banks of Nebraska at a higher rate even in the peak of

our losses during the period following the war than the
ed ordinary bonding companies charge for the protection
hy f’f Special favored depositors in these banks. Mr. Clark’s
o ldea seems to be that it is absurd to insure the deposits
he of an ordinary citizen but perfectly proper to insure
. the deposits through a bonding company of favored de-
{ Positors, who will not trust banks without this insurance.

Prioy to the war and during the long period of peace

4nd prosperity the assessments of the banks of Ne-
nt braska amounted to one-fifth of one per cent on their
ré deposits, Bonding companies charge ordinarily one-
12 half of one per cent for the same protection and banks
" ””lf*r' than state banks in Nebraska are constantly in-
| SUring their special depositors, such as insurance
t0 “Ompanies, cities, counties and states while at the

né Same time making hypoeritical speeches against guar-
Anteeing the deposits of the ordinary citizen.

ol “SEVENTH, * * * * In Nebraska, instead of
there heing applications for state banks to nationalize,
there have been scores of applications from national

12 banks to take out state charters during the last two
i# -Leﬂl's and so far as we have any record, there has
0 “en only one application for a national charter made

ouisfed.org
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since the deflation period began and we have every
reason to believe that other reasons than the Guarantee
Law caused the change.

“EIGHTH, his statement, ‘that guarantee schemes
always have heen, are and always will be impotent,
futile and disastrous,’ is disproven by the experience of
tens of thousands of mutual insurance companies and by
Nebraska’s own experience as a state with a guarantee of
banle deposits that has been successfully administered
and is entirely satisfactory to the state banks of Ne-
braska, as proven by the fact that they have not taken
out national charters and that there are no applications
pending, that I have ever heard of, or of one of them
desiring to do so, excepting as above indicated.

“TENTH, his statement, ‘that well paid, intelligent,
competent supervision will afford all the guarantee the
depositing public is entitled to, as compared with all
other human affairs,’ is not supported by any facts at
all, because all other human aTairs are supported by in-
Surance of every kind and character and it is only the
2upositors in banks that are not, generally speaking, in-
sured. Good bankers everywhere, refuse to carry the
risks of men who will not support their business solvency
by insurance. It is the rankest inconsistency to apply
the principle of insurance to everything that a banker
does for himself and in the same breath refuse to pro-
tect the depositors who do business with him. It is not

only inconsistent but it smacks of unfairness and dis-
honesty.

Growth of banks and benefits received from 1911

to 1928 (to time of suit).

partment)

L4 Al
he Department of Trade

and Commerce (Banking De-

produced on request of defendants and Inter
véner, Stebbhins

abstract of dat

, in compiled form a printed and statistical
a4 as to all the banks from 1911 to 1928, a
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Period of cighteen years. This showed the growth of the
bankg through the period and is reproduced on the next
Page, being Exhibit 10, Rec., p. 422.

. This abstract shows that the deposits in state banks
lcreased three and one-half times, from approximately
Seventy-four million dollars in 1911 to two hundred fifty-
'Wo million dollars at the end of 1928. This amonnt af
the end of 1928 did not take into account thirteen million
dollars then on deposit in the Commission-operated banks
“T'i"h would increase the total accordingly. While a
Slight diminution of deposits is shown by this statement
"Olnmem'ing with December 31, 1926, it is explained by
the Separating of the deposits in the Commission-operated
banks, With these added there has been, except for two
'\'.G’“I'S- a consistent increase for the eighteen years opera-
tion of the Guarantee Fund Law.

_ The 669 banks in December, 1911 (effective beginning
”f Guarantee Law), had surplus and undivided profits of
M,306,768, The 726 banks on December 31, 1928, had
“plus  and  undivided profits of $8,975,755, having
dm“'h"l. This increase was after paying all assessments
o the Guarantee Fund and dividends to stockholders and
‘flfm'f\'i“.i:-nﬁ’ against the earnings the shrinkage in value
Of assets during the deflation period.

There was an increase in the number of banks and
then 4 decrease but neither the increase nor the decrease
"Perated to affect the steady growth of deposits through
fh“ Period, with the exceptions stated. The reduction
M Number of hanks was partly attributable to seventy-

consolidations that have taken place (Rec.,, p. 405,

One

th (a) Tabular departmental compilation by years for
€ Period, Exhibit 10, as follows:
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STATE OF NEBRASKA

DEPARTMENT OF TRADE AND COMMERCE
BUREAU OF BANKING

LINCOLN
Report of Last Call Reports for the Years 1911 to 1928, Inclusive

———

Statistics Relating to Depositors’
Guarantee Fund

Duge Total loaeochf:'"d \
. Net Other Total Dividends|Iotal A te off lly from Total levies Total Refunds Total Drafts
g:"ﬁ:‘ Capital Stock Surplus Undivided Total Deposits Real Estate paid to paid by sources other than paid to to against
Profi Owned Stockholders Stockholders assessments on Guarantee Fund [Guarantee Fund | Guarantee Fund
D s Stockholders
ee,
Qo '361912 695 $12,827,240.00 $2,682,299.39 $1,724,469.27 $73,886,047.05 $211,001.37 Figures b2low were compiled from $176.86838 | .k
Oct' 31 1913 695 $13,833,500.00 $2,950,844.20 $1,818,039.69 $82,454,163.90 $286,747.70 pecial Report o1 618 Banks SA06.BERAT .« st AR e e N
Dec' 11914 719 $14,455,100.00 $3,295,242.03 $1,729,459.69 $91,738,896.74 BEREERERE . i i e e AT R SETL S0BMR". ' s Aot N
Nov' 191915 769 $15,798,100.00 $3,807,242.84 $1,857,808.81 $93,490,843.95 BACRIOTEMY! & wr Jonr 0 e i s ve TS $140647.34 .. ...... $54,526.17
Nov'271916 806 $17,118,600.00 $4,170,852:50 $2,234,466.71 $114,470,498.08 SOl NIl 5 et g e e $144 88892 .. = L R e
Nw‘ 01917 845 $18,461,300.00 $4,713,018.46 $2,628,597.09 $165,507,506.95 BOROBEVAG o ot Togeay MARLRR o T R S4214T18L . il oivien. $79,051.81
Nw'lllglg 995 $21,056,300.00 $5,383,109.58 $2,925,914.11 $223,469,644.05 SOCTLOE 0 fer, ot S SR RS e ST AT | e ek e N
Nov'151919 937 $22,210,800.00 $6,266,807.29 $2,924,063.97 $240,264,131.65 FOOB.BREMI -8 =8 L R S R R $318,028.79  $23,715.556 ..........
Dec_‘aalszo 1012 $24,881,800.00 $7,400,255.30 $3,797,6656.21 $276,429,320.93 B " TR < o AL« | o BO02.ATH. T o v r I e B v
Deq. 81 1921 1016 $26,349,700.00 $8,174,341.33 $3,742,631.54 $256,839.66243  $818.514.10 $1,545,583.48  $6,044.01 $366,109.35 S0 BDR ik $737,709.25
°°~801922 986 $25,699,800.00 $7,954,163.56 $1,051,998.12 $204,886,633.74 $1,541,575.78 $968,586.70 $175,961.24 $719,205 29 $2,317,807.70  $35,550.09 $2,697,222.35
Dec. 31 1923 938 $24,754,700.00 $7,449,463.40 $1,040,086.91 $238,542,626.29 $3,514,291.12 $680,064.90 $258,378.24 852,400 $1,971,579.92 $370,927.42 $2,172,765.40
Dee,gl 1924 928 324,300,7.()0.00 $7,070,117.31 $1,512,383.19 $242,965,383.55 $6,217,645.03 $591,140.06 $225,435.75 $901,517 17 $2,046,320.39 $182,658.71 $2,061,961.62
I)Qc.d 1925 879 $24,108,700.00 $7,062,881.44 $1,643,161.24 $271,477,988.34 $9,101,185.36 $738,743.31 $220,056.51 $913,874.84 $1,004,860.01 $193,286.78 $1,010,025.65
DQQ‘ 3 192¢ 836 $22,482,700.00 $6,736,397.92 $1,154,274.37 $272,367,328.23 $10,794,120.19 $877,260.41 $404,733.29 $986,751.39 $1,616,329.85 $533,700.11 $3,586,093.35
he°-31 1927 793 $21,866,500.00 $6,586,830.84 $1,911,250.03 $265,430,844.71 $11,588,295.72 $857,416.08 $164,843.27 $1,093,116.13 $1,672,338.75 $427,282.82 $2,625,757.27
1928 726 $20,648,500.00 $6,327,996.66 $2,077,474.40 $261,311,586.83 $11,494,098.79 $866,470.43 $196,458.12 $1,356,931.72 $1,653,206.76 $157,219.92 $2,270,436.26
| $19,001,000.00 $6,075,741.87 $2,900,014.22 $252,375,577.95  $9,872,647.21 = $629,556.30 $454,766.72 $1,158,042.49 $885,412.60 $257,716.76 $1,256,909.74
‘-‘ Fueb& ol Totals. . . .... $7,754,771.67$2,106,682.15 $8,347,948.40 $16,709,842.11 $2,182,058.16 $18,552,458.87
1 n .
| T ind P'Omxlx?ig:g below for 1925, 1926 and 1927 were operated by the Guarantee
10N as going concerns and are not included in figures above.
gec_ 31 tProfit Account
B3] 1925 31 Overdrawn
e 81 192¢ u $855,000.00 $149,605.85 $588,783.68  $9,158,019.28 $1,424,474.21
| Re 1927 62 $1,182,700.00 $178,698.60 $1,402,849.12 $10,086,352.49 $2,087,597.89
;‘ Dresentsl $1,615,700.00 $216,942.01 $1,673,699.17 $13,150,075.19 $2,366,971.50

SSes and expenses paid in excess of earnings.

(o r0, P58/ Uz ®egb)
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()  Increased Deposits.—$100,000,000 of deposits
Carrying annual earnings of $2,000,000 to $4,000,000
are attributeq solely to the Guarantee Fund.

While the Guarantee Fund is by its terms primarily
for the protection of depositors in state banks specific
‘U4 large benefits to the banks were disclosed by the
eVidence ggide from the general benefits to the publie.
It wag authoritatively testified to and undisputed that
gimm,”“ﬂ,()ﬂ() of deposits, carrying an annual earning of
$2,000,000 ¢, $4,000,000 to the banks, were solely attri-

hut.
utable t the Guarantee Fund.

M, George W, Woods, then a banker of Lincoln and
A “yl“’“)' disinterested and highly qualified witness, testi-
fled in qetqy)

and convincingly as to the large benefit to
the :

bankg by way of increased deposits and otherwise;
a0d later testified in detail and from his intimate knowl-
(l(ng as to tlle o

auses of failures and heavy losses and
cha]‘ge-

Offs to the banks. This latter testimony will be
peten later, but at this point it is well that we refer

e Qualifications of Mr. Woods before here and also later
quoting hip,.

Mr, Woods had lived in Lincoln thirty years; had been
A0 officer of both state and national banks; was secretary
f the Lincoly Clearing House Association and had been
for twelye Tk (Rec.,i p. 281, Qs. 1459-61); at the time
of the trial wag the cashier of the Lincoln State Nationa)
Bank and Trust Company; prior to that he had been
Cashier of the Lincoln State Bank, which bank had on
depogit money of the various country banks, and was
their city correspondent; he was familiar with banking
“onditiong generally in Nebraska (Ree., p. 241, Q. 1239).
Tom 1901 ¢, 1917 he was a representative of R. G. Dun
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& Co. (Rec., pp. 2389, Qs. 1225-T). Being city corré
spondent for the country banks meant that the countr}
banks carried a portion of their reserve with his bank
in the form of deposits and from time to time the banks
would borrow money from it. Such connection had
brought him in very close and confidential connectiol
with these correspondent banks and he would call o?
them and go through their note cases and familiariz¢
himself with their profits and losses, charge-offs, expenses:
ete. (Rec., p. 239, Qs. 1228-30).

He had been on the legislative committee of the Neé
braska Bankers’ Association for ten years, and had servel
on the council of the Association which was equivalent t¢
the board of directors and which determined the general
policies of the State Association (Rec., p. 239, Qs. 123l
to 1235). As a member of the legislative committee fof
the ten years preceding, he with the other members had
drawn the bills enacted into laws which provided for the
present Guarantee Fund Commission, the reduction of
the maximum assessments on state banks from 1.1 per
cent per annum to .6 per cent per annum, the licensing of
state bankers and discretionary powers in the banking de
partment in granting charters (Rec., p. 240, Q. 1237).

As to his service on the Agricultural Loan Associatiol
he further testified that as a member of the Association
he dealt with failed banks in practically the same manner
as the Guarantee Fund dealt with them, issuing receiver’
certificates which were endorsed and guaranteed by the
Association and that in fact the only difference between
what the Association did and what has been done since
by the Guarantee Fund Commission was that under the
latter the proceedings were legalized by law, while the
former was more or less voluntary (Reec., p. 240, Q. 1238).

gitized for FRASER
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Testife: 4 :
stifying as to growth of deposits and earnings Mr.

et W .

tll,} Voodg said (Rec., p. 247) :

nk - Q. 1265, “Now, Mr. Woods, you state that the
s !iank Guarantee Law had an influence on deposits;
ad ]l]"l your opinion what effect, if any, has the Guarantee
o Und Law and its operation had on the amount of

Money deposited in state banks? From 1910 up to
of Tuly 1, 192877

7€ ) GTE = . .
; A. “1¢ 1S no exaggeration to say it has accounted
i 9 at least one hundred million dollars deposited in

“l.e State banks of Nebraska which would not other-
Wise have heen made except for the Bank Guarantee

e Law. T do not think there is any exaggeration in

el that statement at all.” ' ‘

t0

al inQ.. 1312, ."‘..\'0\\', Mr. ‘\\’omls, \\'l;ell you stated that

i h“n.:]n'ur opinion the (nna_runfee Law had :ul'ded a
red millions to deposits in state banks, did you

¢ Mean that otherwise those deposits would have been

1 "M national banks or in building and loan companies?”

e A “Yes, and other investments; they would have

of been ejther in national banks, or building and loans

ot OF stocks.”

of A i ans : S

a M I answer to question (Q. 1318, p. 257, Rec.), he

11 * * * 4] have made studies of the increase

1l i deposits  in  state banks, perfectly marvelous
Srowth, in places where there were splendid state

’r banks, Hastings for example, and I have studied the
: geéneral trend of the national banks in denationalizing,
1 ' 2oing over to the state banks where of course they
n could henefit by that, and I have also made studies
a of the individual deposits in state banks in Nebraska
o “_"“’"L‘ from first hand knowledge I know that exces-
2 Mvely large deposits were made in lieu of other in-

Vestments because more confidence was felt ; they were

h ouisfed.org
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considered just as good as government bonds and puid
more interest. This is taking all the comparisons !
have made up to a year ago, I couldn’t say the exac
date because this has been true generally under the
law.”

He testified further (Rec., pp. 276-7) :

Q. 1434. “Would you be able to make an estimat®
as to the amount of profit that has accrued to the
banks from such additional deposits which you est¥
mated at one hundred millions of dollars over thé
period ?”

A. “I have made no calculation; that runs intl
very large figures; if my assumption is correct if
runs into very large figures, the total. I would have
to do quite a little figuring. I couldn’t answer thal
off hand, what that amounts to.”

Q. 1438. “Under normal conditions before the i*
flation period and under the operation of the Gual
antee Law and taking normal banks and then basing
it on capital stock, plus surplus what would you sa¥
would be the average that such banks made on their
deposits?”

A. “On their deposits?”

A. “I would say from 2 per cent to 4 per cent of
the deposits.”

Q. 143. “You were speaking annually?”

A. “Yes, annually. Some made more than 4 pef
cent but that would be conservative for the a\'m'uge"

Mr. Woods’ testimony that state banks had gained 100
million dollars in deposits on account of the Guarantee La¥
and the average they made on such deposits was not dif
puted, and the cross-examination of him emphasized thé
sound basis for his statements. Among other things, he
noted the rapid growth in the number of state banks, th¢

gitized for FRASER
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“Onversion of national banks into state banks, and the
leg i : - IR0
Steady Mcrease in deposits of state banks (Rec., p. 282, Q.
U7y,

Te

Stifying as to the competition for deposits Mr. Woods
saiq (Rec_, P. 247) :

Q. 1266. “Now what effect, within your knowledge,
has the Guarantee Fund Law had on the competition
for deposits between national banks and state banks
from 1910 ¢o July 1, 1928?”

Q. 1267, «yust generally?”

A, “I know from first hand knowledge that de
Positors who have changed their location to other
Places ang made inquiry with regard to banks have
Met the banker with this question, ‘Are deposits in
.this bank guaranteed by the state of Nebraska? and
'f they were told ‘No’ that particular bank didn’t get
the deposit. That has been commonplace in the last

SIX or seven years all over Nebraska.”
Mr. Woods added (Rec., p. 282, Q. 1472):

S S in the larger cities the national

bankg Continued to grow and on the whole made a
very Satisfactory growth right along, notwithstand-
Mg the Guarantee Fund Law. In the smaller towns,
‘.OW“S below the size of Fremont, Grand Island, Hast-
Ings, Beatrice and towns of that size, for the most
Part the state hanks had a very material advantage
“d have made the larger growth in deposits.”
(c)
Teceiveq
out bong

%0 option
aSBQSSmen

Public funds were demanded by the banks and
for deposit by every state bank in Nebraska with-
on the “Security of the Guarantee Fund’ under
in the law to do this or to give bond and avoia
t on such deposit of public money.
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There are two million dollars of state, county, schoo!
district, township, city, village and other public funds it
failed state banks (Rec., p. 426, Ex. 36).

The Governor on behalf of the State and its municipa!
subdivisions and the State Treasurer in his own behall
each pleaded the rights of the State and its govcl'mnental
subdivisions based on these public deposits as against the
Guarantee Fund and plaintiff banks.

The Guarantee Fund law gives the State Banks the
option to demand public funds as “secured by it” withou
giving bonds, or in lieu thereof, to “otherwise secure pulr
lic deposits” and such deposits would thereupon be exemp!
from levies for the Guarantee Fund (Seecs. 8027, 8024
Compiled Statutes, Nebr. 1922). The state banks of
Nebraska for seventeen years have elected to demand and
receive the public funds under the “security” of the
Guarantee Fund instead of giving bonds.

In 1911, concurrently with the decision of this cout!
holding the Nebraska Guarantee Fund law valid, th¢
Legislature of Nebraska amended the law (Session Law#
1911, p. 84) by adding the following proviso (Comp. Stat
of Nebr. 1922, Section 8027) :

“Provided further, that no bank which has con
plied in full with all of the provisions of this acl
shall be required to give any further security or bhond
for the purpose of hecoming a depository for anf
public funds, but depositary funds shall be R(‘(‘lll'("l'
in the same manner that private funds are secured.
(Italics are ours.)

Another section of the law (Section 8025, Comp. Stat:
of 1922) exempted “public money otherwise secured” fromw
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d ussesmnent.
4 depositg «
or

So a bank thus had the option to demand
under the security of the Guarantee Fund Act”
“ . >
Otherwise secure them.”

0 . .
Every state bank in Nebraska had public deposits ar

alf the time of {10 institution of this suit save one and it
had g, 1

4l Wi ‘ecently had them (Rec., p. 4'.')6, Qs. 2738-4).
he tef‘".ess Bliss, Secretary of the Banking I,)()pm:tment,
Stified  that prior to the institution of this suit and

lotice of the fact that it was to be instituted, the banks of

hié the state Wwere not giving bonds for public deposits so far
al 48 his information went and the records of the depart-
A nent discloged (Rec., p. 456, Q. 2742). Isolated instances
pt °f banks recently giving bonds appeared; but no bank

)5 Vas citeq that had not availed itself of the right to demand
Publie deposits on the security of the Guarantee Fund.

I .

The Abie State Bank had county deposits continuously

i fr y o s P R ,
] m 1912 down to July, 1928, without giving any bonds

therefor (Rec., p. 184, Qs. 838-9). About the time of the
".(fmm(‘ncement of this suit it had given bond (Rec., p.
1t 186’ Q. 859).
he
() g After public notice that this suit was to be filed the
18 ;mt” Treasurer commenced to demand bonds (State
l'ffasum-r Stebbins’, Supp. Rec., p. 57); as did some other
4 ()ﬂ“'ials; though under the Guarantee Fund Law such
:-lf onds coulg not he demanded.
d Witnesg Shantz’s State Bank of Omaha had state, city
15]' ang County money, and for fifteen years gave no bond for
¥ Y public moneys (Rec., p. 226, Q. 1156). Witness
' Nephe"‘*" Fremont State Bank had some public funds
f(fr years without giving depository bonds and had bheen
4 iy Security for about a year before the trial (Ree.,
oy P 313, Qs 1726.32).
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Willis M. Stebbins, state treasurer and intervener, has
occupied that office since January, 1927; all his deposits
had been made on the faith of the Guarantee Fund pro-
tection. (Mr. Stebbins, Supp. Ree., p. 64). He had ad-
judicated claims against the Guaranty Fund for $104,561
(Orig. Rec., p. 702, omitted in printing).

The 726 banks in Nebraska had state treasurer deposits
of §984,399.59, county deposits of $10,230,619.10, and city
deposits of $2,739,695.96, making a total of $13954,514.55
(Exhibit 38, Rec., p. 437; reproduced in this brief). These
figures do not include other public deposits.

(d) The surety company rates to national and state
banks on depository bonds (thus avoided by state banks)
were higher than the Guarantee Fund assessments.

The banks demanding and receiving public funds for
deposit without giving bonds paid less to the Guarantee
Fund with reference to said deposits, than they would
have had to pay for bonding premiums to surety com-
panies, had they given bond. TFor at least six years
prior to the trial the surety company rate on bank bonds
for publie deposits had heen unchanged and had been
uniform over the state and varied from one-half of one
PEr cent to one per cent on deposits, depending on the
capital of the bank. The average annual rate was seven-
tenths of one per cent or $7.10 per thousand dollars of
deposits as against the maximum aggregate general and
Special Guarantee Fund assessments of six-tenths of one
PEr cent or $6 per thousand dollars of deposits. The Surety

1 .
Company rate on national banks was the same as on state

banks. (Ree,, pp. 496-7.)
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The national banks thus pay an average of $7.10 a
thousanq to a bonding company to insure public funds.
hey also pay interest as do the state banks. As between
Paying $7.10 a thousand to a bonding company and $6.00
A thousang
l’a]allce
“tll(\r

to a Guarantee Fund on public funds, the
I8 in favor of the Guarantee Fund aside from all
benefits attached to the Guarantee Fund. The Guar-
antee Fund, incidentally, puts all depositors, both public
fnd Private, on the same plane with public deposits in
e Matter of security ; and at less percentage of cost than
Surety hong protection.

Sa.xze Submit, that if the banks can pay $7.10 per thou-
: dollars of deposits to bonding companies for bonds
Msuring Public deposits, on all of which deposits they ara
:::dpaying interest, it is reasonable to pay $6.00 a thou-
dollars to a Guarantee Fund to insure and put al
S;:POSitors on the same basis when as to a substantial
are of such private depositors they pay no interest.

T : ; e
he Statute exempting state banks from giving bonds

o
f()r - : ; o

Public deposits provides that such depository
Shall pe

funds 4,
by the gy

funds
thus “secured in the same manner that private
Secured” (Sec. 8027, Comp. St., 1922). That is,
arantee I'und.

. Sécurity of the Guarantee Fund” was the obliga-
tion ¢

%6.00 per
Public
f'dilecl_
of the law; otherwise there would be no security; there
Was ng ne
that faileq

the going banks to contribute a maximum of
thousand of deposits annually to a fund to pay
deposits and others in those of their number that
Such was the contemplated and actual operation

cessity for security except as applied to a bank
- The banks state and reiterate that the Depos-
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itors Guarantee Fund is for the protection of deposits in
going banks, a most fallacious statement. There could be

no matured liability ever except to those depositors in
banks that fail.

These public deposits were made in the state banks of
Nebraska under the foregoing law and under all the
representations in this brief set forth and while the law
was admittedly constitutional and valid and operative:
Appellants now assert no equitable or appealing reason
why a court of equity should cancel their obligation t¢
contribute $6 per thousand dollars of deposits to the
Guarantee Fund to apply on the claims arising as afore
said,

(e) State banks under the Guarantee Law are given
twice the loan limit available to national banks; state
banks carry their reserves in other banks at interest
while national banks are required to carry funds in fed-
eral reserve banks without interest; under the law exist-
ing state banks have a practical monopoly in towns they

serve; each of these facts adds to the value of a staté
charter,

The loan limit of national banks to one customer is 10
per cent of the bank’s capital as provided by federal law
(Sec. 84, Ch. 2, Title 12, U. 8. C. A.). They are required
to carry 3% of time deposits and 7% of demand deposit®
in Federal Reserve Banks without interest. (Sees. 461,
462, Ch. 3, Title 12, U. 8. C. A.).

On the other hand under the Nebraska Guarantee Fund

Act the loan limit of state banks to one customer is 20
per cent of the bank’s capital (Session Laws of Nebraska

igitized for FRASER
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(.)‘ 3 \ . » e .
]')'-'i, Sec. 45 Ch. 191). Thus a state bank can loan
twice as much to one customer as a national bank with

be same capital, enabling a state bank to do business on

legs onns 3
S8 capital investment.

There ig no requirement of a state bank to be a member
of or carry any balance in the Federal Reserve Banks
80 the state banks carry their reserve at interest in Reserve
Cities,

Again under existing law, a state bank charter amounts
t(.) @ state bank monopoly in almost every community in
View of statutory power vested in the banking department
9 deny charters except upon proof of public necessity
(Bec, 7990, Comp. St., 1922).

16. The cause of failures and heavy losses in going
3ks. From 1920 to 1927 there were a large number
*f bank failures and losses to going banks through gradual
Quidation by banks of previously acquired loans and
after Shrinkage of values.

17. By the maximum exploitation and featuring of
the Guarantee Fund during this liquidation period there
Were large benefits to the banks, the banking situation
Wia Stabilized, and many of the present strongest banks
Were able to survive.

The banks as a whole through the entire operative
Periog of the Guarantee Fund Law have each year made
f“'{.:‘e earnings. However, the net earnings during recent
Yearg have heen materially affected by losses developing
"CCauge of loans made during the period of high prices

P. = . . L] 8 “
Prior ¢, 1920, and the depreciation of securities following.
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These loans were in a greater or less degree in all hank®
The losses as arising through the years following hat
been absorbed by earnings, generally in this brief desif
nated as “charge-offs”. The banks have been applyin
their earnings to the extent necessary to liquidate thest
developing losses, which to that extent reduced their nél
earnings and dividends. The stabilizing influence of th¢
Guarantee Fund made possible this gradual absorptiol

This absorption was retarded to some extent in 1920
and 1926 by a partial state crop failure in 1925 and *
similar condition over a large part of southern Nebraskd
in 1926 (Rec., p. 653, Qs. 4239-40).

Mr. Woods, whose high qualifications have been her®
inbefore referred to, and a disinterested witness, gr:lphi'
cally outlined the conditions producing the losses and the
influence of the Guarantee Fund in permitting theil
absorption.

Mr. Woods, referring to the banking conditions ™
Nebraska from 1910 down to July 1, 1928, testified (Rees
p. 241, Q. 1240 et seq.) :

That from his knowledge and experience he was abl
to state the general banking conditions from 1910 dow®
to- July 1, 1928: that he knew the cause of bank fail
ures generally, the amount, the general extent, and the
cause of charge-offs by banks during that period; thaf
he knew the financial condition of the banks of the
state during the period and the reasons for the col
ditions that existed; that during the period from 1910
to 1920, prices increased and all banks made money:
that loans were made on equities and on hasis of char”
acter and the giving of banking credit generally was e’

gitized for FRASER
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CeSsive; thag in 1920 livestock and grain prices dropped
Which vVery quickly had an effect on land prices; that
a8 to losses on real estate mortgages the same did not
become eévident, or rather acute, until later; that in the
' 9 many mortgages were written to secure loans
Oor more years and that as to them the fore
began from 1924 to 1927 as the mortgages becamc

e angq delinquent; that the foreclosures were much

I number in those years than in the previous
J'Ears'

Van Peterson, secretary of the Guarantee Fund Com-
Migss b ki T e
!llssmn’ testified (Ree., p. 107, Q. 213):

That.i'l his judgment perhaps 75 per cent of the banks
Taken Over by the Department incurred their losses dur-
8 the Years preceding 1923 and that said losses devel-
0 . s
bed dunllg the ensuing years.

On

i Cross-examination, Mr. Schantz stated that from
920 to 1928 was an abnormal period so far as banks and

ank losseg were concerned. He refused to state how
Mgl he

(lf deﬂ

Would add to the percentage of losses on account
ation (Rec., p. 623, Qs. 4048-51).

.Th(‘ for(-guing evidence of the origin in the period of
h_lgh Prices of the loans that through the past seven or
("l'ght, Years have gradually developed into losses was not
d‘SDuted and is not controverted in the record.

Tll(} N e

braska Supreme Court in its opinion adopted the
"nc()ntl'

adicted evidence of Mr. Woods; we quote from
Y ot
* Opinioy (Rec., p. 62):

“In respect of the many failures of banks n_lmut this
time, the cashier of a Lincoln state bank testified that,
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in his opinion, the failure of nearly 300 Nebraskd
state banks was caused largely by the general economit
condition existing prior to 1928; that he did not think
the bank assessments from 1923 to July 1, 1928, wer®
a contributing factor in the failure of banks during
that period, and that, in his opinion, the guarant!
fund law and the assessments collected thereunde
had a steadying influence on the deposits of ever’
state bank.”

(a) The stabilizing influence of the Guarantee Fund
through the period of readjustment.

The Bank Guarantee Fund Law has been of inestimablf
stabilizing benefit to the existing banks through the Jas!
eight years in preventing runs and withdrawal of fund®
and by instilling confidence, permitting a large number of
the existing banks to survive and all of the existing hank®
to hugely profit in improved financial condition. Thif
testimony was not controverted upon the trial and we need
not go into it in detail. The Nebraska Supreme Court
recognized this stablizing influence in the above quotation®
from its opinion.

Mr. Bliss, head of the Department of Trade and Con"
merce, testified in this connection (Rec., p. 411):

Q. 2455. * * * * «Now, Mr. Bliss, there ha¥®
been some failures in Nebraska banks that have bee!
testified to. Now, what effect if any, has the existent®
of the Guarantee 'und Law had upon the going hank®
in the particnular town or location where these failure®
have occurred from time to time, that is with rpsp(“’t
to the deposits of going banks?”

A. “It has been common knowledge that whel
ever a bank fails that the going bank has not suf
fered; right across the street from the bank tha!
failed the going bank has gone right along.”

igitized for FRASER
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Q. 2457, “Ig there any general reason for that
aside from, perhaps, the strength of the going bank?
tlas the Guarantee Fund had any application in that
Tespect,?”

Al “qt certainly has.”

Q. 2458, “What has been that effect, Mr. Bliss?”

A, “It Nas given those depositors and customers
in the town where the bank failedl—it has given them
Confidence in the banking sitnation that they would
be taken care of and has been relied upon.”

Q. 2459

(2 “And what would you say, Mr. Bliss, as
{ s : :
0 the conditions that prevailed from 1911 down un-
til in

imediately prior to the filing of this suit, as to
1€ element of confidence in banks generally, incident
to this Gua rantee Fund Law ?”?

A,

“It has been very general during that period.”

Q. 2460. «p other words, the Guarantee Fund
Law has instilled general confidence in the people
48 to the status of their banks?”

A, “Yeg»

Mr. Woods testified (Rec., p. 275, Qs. 1430-33) :

n
a hat iy his opinion this confidence or belief in the
.‘l' ¥ L3 - .
arantee Fund had been a stabilizing factor in pre-

\»Qllting run

| § on state banks and also had prevented with-
( Mawg) of

deposits,

He

1()31”11 the operation of the Guarantee Fund Law from
=S Up to the
Orda rly

ble the
\\rnnld h
Ilanks ll

further testified (Rec., p. 284, Qs. 1481-3

end of the last six months made possible an
adjustment of the banking situation and made possi-
Fécovery of a good many banks that otherwise
ave gone under; that bankers now owning sound
ad told him that they could not have withstood
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the heavy withdrawals in 1923 because they had so mutt
frozen paper at that time and that the law gave them st
ficient time to earn money, charge off losses, and g
their banks into good shape; that it gave bavnks a fel

vears to realize on frozen assets.

That this stabilization based on confidence in
Guarantee I'und was real is indicated by the consistel’
increase in deposits, notwithstanding the number of hanh
that were failing.

[s it conceivable that these going banks which p
moted and featured the Guarantee Fund to the extent the
did to stabilize the banking situation for their proiit an'
for their preservation can now say to the depositors (ha
helped them over the hill that they owe them no legal o
equitable obligation?

18. Condition of banks has steadily improved sin®
1923, present condition incomparably better than in 1929

The undisputed evidence is that there has been a ;:‘rmhl”l
improvement in the condition of the going state pank®
since 1923 and that they are now in the best conditi0”
they have been during the post-war period. Mr. \\'00“'-
testified (Rec., p. 248, Qs. 1270-75):

Q. 1270. “What was the relative financial co®
dition of the state bhanks in Nebraska as of July 1
1928, as compared with previous years since 1923

Q. 1271. “Not figures, just generally?”

A. “Well, if T may supply my own data f"'r
comparison, I think maybe I could answer—I dom
know how to answer it.”

igitized for FRASER
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ud! .

i A. “If T understand the question I would say that
< [+ . oy e > R
. Omparing the ability of the state banks of Nebraska
gdl On the whole now to pay depositors upon demand, to

eet expense of any kind and to make earnings and
Pay dividends that the situation in 1928 is vastly im-
Proved over 1923. In every respect, without any er-
Ception, their condition is incomparably better than
¢ n 1923.”

fe!

il rte . & :
te‘ I Q. 1273. “You have testified as to the comparison
b ‘etween the situation as of July 1, 1928, and 19232"

A. “Yeg?

Q. 1274, “Would you make the same comparison

1 . .

D for the succeeding years?

he! .

h{ I A, “The degree would go down because there has
Al o 3 . e
Al ]"7911 more or less steady improvement since 1923,
il ]‘91 me make it plain, I am talking about sarviving
of anks, There have been bank failures and there may

] : s

' more, because of conditions or what not, but sur-
Y e o - . . .
"IVing hanks have been improving their conditions
Md are now better able to meet all obligations of

nct “_']'"“‘\'(‘!‘ nature than they have heen at any time

Sinee 99 »
g5 1923,

Q. 1275, “In other words, there has bheen a s eady
ad Mprovement from 1923 up to 1928?”
e A, “That is my judgment.”
T WS isss
IOI‘ ve testimony of Mr. Woods was not controverted.
)

19 . ; : :

o With. Present claimant depositors (private and public)
1, adjudicated claims are those who relied on and

‘ Yie]

9y ing ded to the acts and representations of the banks dur-

fi the. last three years. There are $2,000,000 of public
95 in failed banks.

i \
1 'lll(- g 2 . > .
bankers state they were not responsible for their

O8seg
On loans developing through deflation and that the

ouisfed.org
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. . . it
depositor lost in the same manner through the shrinkag
of assets.

If this could have any weight as an argument, i
weakness is that neither the claimant depositors nor thé
depositors in going banks are wartime depositors. The!
made their deposits in the last few years. They are not
identified in any way with the developing losses on old
loans that these banks have been charging off :lguiﬂs'
earnings.

These individual depositors took losses in their respe”
tive business activities during the years immediately sull
sequent to the war, and there could be no reason in equi‘-‘
or good conscience to nullify their claims against the gual
antee fund on deposits that they made in banks in th¢
years subsequent, to-wit, 1926, 1927 and 1928, in orde
that the going banks may take the earnings that woull
otherwise be applicable on assessments to pay their oWl
losses and have compensatory to extravagant profits.

Appellants say that “the depositors in failed bhank®
have had the full benefit of all the assessments leviel
under the law while they were depositors”. There is H°
evidence of and it is not a fact that the claimant depOSi'
tors in failed banks have received any payment of an!
sum  from assessments.

20. Material facts with reference to the status O
the individual claimant depositor were stipulated.

Rev. J. C. Peterson, of Dannebrog, a depositor, testified
a8 to his deposit and the representations inducing S:I“’("
and his reliance thereon and other related facts as fol
lows (Rec., p. 352

D
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That he lives at Dannebrog, in Howard county, Ne-
'P.aska’ Where he has lived since 1892; that he has been
‘nuni”ter of the gospel during all those years; that he was
d_dep(’sit(n' in the failed Boelus bank and in the failed
s State Bank of Dannebrog, then in the hands of
"Gc?iv(,l,s and wherein he had been allowed his claims, the
;naJOP Ohe for $5460.35 on which he would receive $900
l::lnito]?: Iil'()m bank assets; that whilov they \\'(.‘]‘(*);.Ifiill‘j;
: was told by the bankers and by people interested

in th. . '
Z fth( l’ﬂllk, directors, ete., that his money was perfectly
LT .

» that ijtg repayment was guaranteed by the State

Uarant(,(, Fund and that if the bank should fail it would

01] . . 3
ly be 4 matter of from thirty to sixty days until e

‘\'0 . . .
d o have hig money; that two banks in which hix
eDOSitS W

it €re made had signs similar to those introduced
1e

Vidence advertising the Guarantee Fund and the safety
Money .df‘positors’ money; that the signs stated “Y()}ll‘
Y Is guaranteed by the State Guarantee Fund of Ne-
thing t; thui‘ 0}1 their ('he(-ksrthey had Fn'int.(‘d' the same
(volﬁibt’t “l.t Exhibit 18, page 490, volume 3, orlgm-ul recor
ed in printing), is a check drawn by witness on
sa;sfo:;l;s of the First State Bank of Boelus on which i
“CPosits are guaranteed by the Guarantee Fund

fid ¢ State of Nebraska; that some of the advertisements
HE Fpg

A the tp

These e

MONT TrRIBUNE that had been previously read
1al that afternoon were some that he had read.
Xhibits included those in which the banks had

:fp,:(‘?"t("l the Guarantee Fund as a giant mufur'll IS
1e I)l-o;")"'_".'/ in which the banks paid the /n‘m:./mm.s- fn.l'
ive St(') Ection of all depositors. They also contained posi-
Selpeg ‘:t(‘nwnts to the effect that the banks pledged them-
D()Sitm.: Pay the assessments necessary to ]n'()t('('.t all de-

. %) He testified there was one ahout depositors not
%ing ,

cent that he remembered especially and that it
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applied to him; that he believed these signs and stal®
ments and advertising to be true with reference to the
Guarantee Fund; that he relied upon these representatio?*
in making his deposits in the banks and that he woull
not have made the deposits but for the representation®
about which he testified; that all the banks in Dannebrod
had failed; that he renewed his certificates of deposit frot
time to time after reading the advertisement Exhibit 2
of Exhibit 13 and other advertisements. (The named e*
hibit is the last one of a series in THE OMAHA BEE p“l"
lishing the names of the state banks of Nebrask: p“b'
lishing the series, and reproduced in this brief).

After Mr. Peterson had testified and Mr, Carl M. JoF
gensen had been called and sworn ( Rec., p. 358) the plail
tiffs asked the court for a rule fixing the number of d¢
positor witnesses who might testify, stating that an i
mense number of witnesses might be called on this sam’
proposition. Counsel for defendants stated that they carel
only to bring such number of depositors to testify as woul
show beyond a doubt the representations of the bank®
hereinbefore set out (referring to the advertisements an’
representations that the banks were united into a giﬂ“(
mutual insurance company, that they positively promised
to pay the assessments and their other similar statement®
and that the depositors were protected by the Guaranté
Fund of the State of Nebraska), that the depositors relied
upon these representations and made deposits in these bank®
which they otherwise would not have made etc. (Reec., P
358).  The interveners expressed willingness to not u¥
necessarily encumber the record with a number of witness®
if there was a stipulation that they made their deposits upo”
representations of the banks in which they had their fund®
when the banks were taken over by the Guarantee Fllnd
Commission (Rec., pp. 358-9).
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; It was thereupon stipulated by the parties to that ef-
®t (Rec., p. 359), to-wit:

: That defendants and interveners were able to and would
')"t.h\Vilh produce as witnesses, a large number of de-
VOSitors in different failed state banks throughout the state,
Who hagq adjudicated unpaid claims ordered paid from
the Guarantee Fund.

t()TI]:"tk.“N‘S(‘ \\"itn(\sses. if .(‘:l”(’(] would testify that prior
My ‘tlh”‘il tlmn-. dep(mtiﬁ .m the several banks they had
resent, te same signs exhibited and had had the same l'('.p—
lisng ;:lmls made to them as had been made to the wit-
e eterson; that they had read and relied upon the
::;I‘I‘Uh:u]v(*rtismn(tms as testified to by Peterson (referring
(}"ar-e l'epresentnﬁons that the stai(.' b:ll}ks under the
antee I'und Law constituted a giant insurance com-
1‘:1(';;/(;' l(.l'r‘l'(’i.ll the lmul\:.s- paid the premiums for the pro-
""/r(-\.',“/ all the depositors; that the banks pledged them-
8% '””0 the p.uynu'u[ of the assessments necessary to pro-
deposits in state banks; that no depositor could

loge
~ Ohle cent, ete.).

"
l'elflizt_ the-S(' d(*p()SitOl"s believed and relied upon these
% (](‘(“Tf"'lﬂll& :.ulv«-rt1.~'(=m(*ntx, vt(:‘. }lllll.\\'()lll(.] not have
thep, .1’”:11('11 tlwn-. mm.n',\' except tm: their rohun(:o n}.mn
as t].,,‘ ““ the said \\'Il‘nv,\'fvs were in the sa'mv sltu:m.nn
‘lel)w; '\\lﬂl(‘.\‘.\‘ Peterson with x‘t-spmlt to their I:('Sl)(‘('ll\'('.
Sai(]l\.-‘s and banks; and that the stipulated testimony of

Vitnesses should be treated and given the same effect

a8 j
If they had been sworn and testified to the stipulated
fu(-ts'

: 21, Reliance by depositing public on acis and rep-
esentations,
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It is, of course, apparent that the intention of the banke®
was that the depositing public should rely upon all the rél
resentations that were made to them. Being illt(‘l'l'ng‘ilted
specifically as to Tue Bee advertisements, Mr. Stephens &
tified that the purpose of himself and the other bankers I
publishing Tur Beg and TRIBUNE advertisements was amob
other things to impress the people with confidence in
banking situation in Nebraska and confidence in the Guar
antee Fund so that it might have the effect of causit
the people to leave deposits they then had in state bank
and place other funds on deposit (Rec., p. 534, Qs. 338"
Y0); that he intended the people to believe the statement
in the advertising and never indicated to the public by
advertisement or otherwise that the statements were o'
true or withdrew them in any way; and that the pnhli"
continued to rely upon them (Rec., p. 535, Qs. 3400-3).

o - ap!
Mi. Schantz stated that he had never repudiated am

- Eos 3 f

part of the advertising or told any of the depositors ¢
R x ¢

customers that there was anything in the same that U

disapproved of (Rec., p. 606, Qs. 3892.3).

In attempting to excuse the running of the advertis®
ments in Tug OMAHA Bgrr, Mr. Stephens testified ¢hil
he believed at the time that the accrued liabilities of th¢
Guarantee Fund were not more than two or three milli®®
dollars. Just what they were at that time does not &F
pear. It is in evidence that in May, 1927, he knew the!
were seven million dollars. Mr. Stephens’ belief in that
regard would not in any sense be a defense to waiv®

and estoppel created by his acts.

» . - . . . tq i
But a more forceful answer to his contention is
reference to his two-page advertisement published in Tiif
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FRE\TO\'"P TRIBUNE in January, 1928, at a time when he

diq know what the liabilities were, wher(*m he continued
the
8

ame character of advertising and the same representa-
tion
S

and which have been hereinbefore quoted from.

Refvrnng to the advertising, personal solicitation, and
M"n\ using the Guarantee Fund feature, and the protec-
tive feature, Mr. Woods said (Rec., p. 275):

Q. 1426. “Mr. Woods, what has been your observa-
tion covering the period of the operation of the law,
from 1912, as to the influence that such representa-
tions by the state banks have had upon depositors
i inducing them to make their deposits in the state
banks.”

A.  “It has been effective.”

22. The maximum special assessment was reduced
from one per cent to one-half of one per cent by the

legisJa.ture of Nebraska, 1923, at the instance of the
ba.nks_

23. The administration of the Guarantee Fund has
been in the hands of the state bankers since 1923.

24, The maximum interest rate on time deposits was
reduced from 5 per cent to 4 per cent in 1925 at the
lllst'cuxce of the banks on account of Guarantee Fund as-
Sssments and the resulting increased annual earnings
8gregated one-half the total annual assessments.

The a¢ tivities of the bankers as a whole in the legislature
in Procuring such amendments to the law as they desired,
anqd jpe reasing the benefits to them of the Guarantee Fund
l‘““‘, are clearly established by the evidence and undis-
Duteq, '
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Hon. Charles W. Bryan, governor of Nebraska in 192%
and again elected governor in 1930, called by the inte®
veners, testified, among others, as to the activity of th¢
banks in procuring control of the administration of the
Guarantee Fund. He declared that it was during his ad
ministration that the Bank Guarantee Fund Law wa
amended, the Guarantee Fund Commission created and th
special assessment reduced from one per cent to one-half
of one per cent; that he was familiar with the manner i
which the legislation was advocated and finally passed ; that
the barking committees and groups met in the governor®
office; that it was his observation that the bills were push
and advocated by the bankers of the state; and who d€¢
manded that the Guarantee Fund Commission be ('(nnpos(“I

of bankers of their own nomination (Sup. Rec., p. 52).

The legislature of 1925 at the solicitation of the banks and
to aid them in paying the Guarantee Fund assessment’
amended the banking act to reduce the mazimum rate 0
interest permitted to be paid on time deposits from five pe
cent to four per cent; thereby adding to the earnings of
the banks more than $750,000 per year; this amounts @
nually to approximately one-half of the gross assessments
that they were paying to the Guarantee Fund, both ge*
eral and special.

The facts were also testified to more in detail by MF
Bliss, now secretary of the department of trade and con®
merce, who was chairman of the banking committee in the
senate in the 1923 and 1925 sessions. The attempt ¢
amend the act was made in the sessions of 1921 and 1923
but finally successful in 1925,

~
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Hig testimony in this connection was as follows (Rec.,

D. 379) ;

Mr. Bliss testified that he had been in the banking busi-
688 since 1907 and a member of the State Bankers Asso-
(‘iatinn; was its president in 1926 until he took the office
of Secretary of the Banking Department; he served in the
Sate senate in the sessions of 1921, 1923 and 1925; was
hairman of the banking committee in 1923 and 1925 ;
that a7 the bankers of the state, with possibly twenty to
WWenty.five exceptions, are members of the State Associa-
tion; that the Association maintains a permanent office in
()malm with a force of employees and has for twenty years:
that he was in the legislature of 1923 that amended the
Guarantee Fund Act by reducing the rate of interest paid
by the state banks on certificates of deposit and interest
bea"ing' funds; that the effective date of the act was April,
1926 that he had examined the records of his office (state
"“nkin;_r department), and on June 30, 1926, there was on
(eposit in the state banks of Nebraska $167,462,943.00, in-
teregt bearing deposits; that a year later, on June 30, 1927,
Such interest hearing deposits were $173,203,955.00 (Rec.,
D. 384, (). 2275). Notwithstanding the reduction of one per
“ent in the interest rate, interest bearing deposits had in-
‘Teased $6,000,000.

Mr. Bliss, continuing, testified that in the sessions of
the legislature of 1921, 1923 and 1925 there were exten-
Sive hearings on the act before the committee on banking;
that prominent bankers appeared in promotion of the legis-
lation quring the session of 1925 (Rec., p. 388, Qs. 2309-
10); that he did not recall that anyone other than bankers
Appeared in favor of the reduction (Rec., p. 389, Q. 2311) :
that the bankers felt, and agitated to the committee in

r.stlouisfed.org
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1923 that by paying four per ce
one per cent special assessment
money cost them too much ;

nt for money, plus the then
, it would make their time¢
that the bankers generally
requested this reduction and that the ¢
made a favorable report to the
p. 390).

ommittee thereupol
senate upon the bill (Rec.

Mr. Bliss stated that at the time of the
the law, 646 of the state banks were
interest on deposits and that these banks had $110,520,583
of deposits at interest, and that he was able to state with
reasonable accuracy the amount of these deposits then
drawing 5% (Rec., p. 449, Qs. 2703-12). The trinl court
sustained an objection to his answering and defendants
offered to prove that more than two-thirds of the deposits.
to-wit, at least $74,000,000 of deposits w

interest (Rec., p. 451, Q. 2714).

enactment ol
paying as high as 5%

ere hearing 59
The interest bearing de-
posits increased instead of diminished the

reafter so there
was a saving

to the banks of approximately $740,000 a
year on this item.

CONDITION AND EARNINGS OF BANKS

25. The earnings of and data on all state banks as

shown by their reports for the eighteen months,

Janu-
ary 1,

1927, to June 30, 1928, the fiscal period im-
mediately preceding this suit (Ex. 37 and 38 produced
by defendants).

The operating éxpenses, income and net earnings of the
state banks of Nebraska were shown by their reports for
two and one-half ye

. . arr o« _—
‘ars preceding the suit (Ex. 387, 38 and
39, produced by defendants).
and Commerce produced c

The Department of Trade
omprehensive tabular statements
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“Overing all the banks of the state (Exhibits 37 and 38);
the last available data on the banks, covering the period of
fighteen months, January 1, 1927, to June 30, 1928, the
fiscal gix months period immediately preceding this suit.
Exhibit 39 covered the twelve month period from July 1,
1925 to June 30, 1926.

These three exhibits give all the available official data
for the two and one-half year period.

Inasmuch as the tabular statements for the eighteen
lonths ending June 30, 1928, gave the figures of the de-
Partment for the last available period, we will refer to
them first.

As hereinbefore shown, Exhibit 37 contained the data
8 to each bank individually by name. The appellants have
Ymitted that exhibit from the record in this court.

Eight employes in the Department of Trade and Com-
lerce worked two weeks in getting out this Exhibit 37
(Rec., p. 424, Q. 2567). It was the desire of defendant
Officials to make a complete showing of all the available
facts. Exhibit 37 was recapitulated by the department in
Exhibit 38 (Rec., p. 431, Qs. 2587-8). Exhibit 38 is re-
Produced immediately hereafter in this brief. It will there-
from be noted that in Exhibits 37 and 38 the facts were
Compiled separately on those banks organized prior to
1909, the date of passage of the Guarantee Fund Law and
those organized since. It appears that of the banks now
Operating in Nebraska, 435 were organized prior to 1909
and 291 since. As to those banks organized since 1909
their growth and profits have been under the protective
Period of the Guarantee Fund Law. We are unable to

aser.stlouisfed.org
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RECAPITULATION
(Exhibit 38, Page 610, Vol. 2, B. of Ex.)
(Note--Being & totaling of the data as to all of the 726
Banks of Nebraska listed and itemized by individual banks
in 16 sheets, Ex. 37, P, 60, V. 2, and each bank i
Set forth in detail.s

eapital o
A%5 banks organized prior to 1909-‘10,856,000.00
291 - e 1909 and after- 8,019,500.00 5
8 Total 726 bankg=-=======s===-=========oooS $18,875,600.0
Urplug --
435 banks organized prior to 1909-$ 4,058,280.22
291 " . 1909 and after- 2,024'777.40 2
To Total 726 bankge======s====-========oo27" 6,083 057-2
tal Capital and Surplus 726 banks---=-----=-=="77777 gzzf§3§f5§7j‘§
Tota) state deposits in 726 bankg===-=----======="""""T $ 984,399.59
Tota) County deposits in 726 banks=-----====-=====""777% 10,230,619.10
Tota) City deposits in 726 bankg==---=--=-=-=======""""" 2,739,695.96
———
Yotay Dividends for all banks 12
To months ending 13/31/27-========~==- $ 867,231.76
tal Dividend; f;; all banks 6 months ad
snding 8/30/8B8=wm=smmanenv==cl=~as 540,036,
Yotay for 18 MONthB==-==-=ssmemesec=csa-scossoss=mosss $ 1,407,268.67

T0tal Net Profits after charge-offs since
organization to 6/30/28:

435 banks organized prior to 1909-$18,063,801.62
" "

291 1909 and after- 6.227.088,43
Total for 726 bankge===========-======="""% '24,290,890.05

T
Otal Net Earnings before charge-offs, 18
monthe ending 6/30/28%
435 banks organized prior to 1909-$ 2,450,067.56
L] n

291 1909 and after- 1,719,420,04
Total for 726 bankB===--============="=""% $ 4,169,487.52
Crosg Charge-offs 18 months ending
6/30/282
435 banke organized prior to 1909-§ 1,324,509.22
TN " 1909 and after- __909,450.18 St
Total for 726 bankB=-========-=========""% $ 2,233, *

Ret Barnings after charge-offs, 18
months ending 6/30/28%
349 banks organized prior to 1909-§ 1,474,408.22
221 ¥ " 1909 and after- _1,019,910,72
Total for 570 bankg=-=--=====-========""% 4 2,

Vet Deficits in earnings after charge-offs
18 months ending 6/30/283
86 banks organized prior to 1909--§ 348,849.88

00, e " 1909 and after-- 09,949.66
(Total charge-offs in above 156 banks

494,318.94

were $851,433.22, creating this deficit) 4
2 To{al 156’banks --------------------- gg: ;gg 20
otal Net Earmings after charge-offs, 726 banke--=="" -$ 1, ’ :

ser.stlouisfed.org




Net Undivided Profits and Surplus:

291 banks organized 1909 and after

Percentage Net Earnings before charge-offs,18

months ending 6/30/28 to Capital:
435 banks organized prior to 1909----cecmcacaoo

(Note = Annual average is 15,66%)

(Note - Annual average is 14.29%)

Percentage Net Earnings after charge-offs, 18

months ending 6/30/28 to Capitals
(349 vanks less 86 deficits) prior to 1909

Note - Annual average is 6.91%)
(221 vanks less 76‘&3fi€f¥3§—1§69 and after
(Note - Annual average is 7.33%)
Gross Earnings for year 1927 in 435 ba

nks organized

Gross Earnings for 6 months period ending June 30,

Gross Earnings for year 1927 in 291 banks organized
Gross Earnings for

in 291 banks organized since and
Total Gross Earnings 726 banks, 18 months ending

(Note - Annual average is $15,985,107.99:

or 85% of capital and 64% of capital and
surplus, )

Total assessments paid into Depositors' Guaranty

Fund by 726 banks for 18 months ending
June 30, 1928-=memmcccacmmmmcmecccnm———an

(Note - Annual average is $1,618,216.52)
Percentage of assessments paid into Depositors'
Guaranty Fund to gross earnings of 726

banks totalling $23,749,077.47 for 18
months ending June 30, 1928-----cmuewee..o

(Copy of Exhibit 38; except in several in

added also for convenience of Court as a

a calculation of the annual average of th
months' figure.)

(UL Lo B B, P 1y37—4)

3,003,563.62
Total 726 banks-=----memeoo To oo oC

Prior to 1909==-emmmmmeeo T .

since and including 1909«=c-cmmmmcncmaa

including 1909=m=-mc oo oo

PUNE 30, 1928w aww et ddhm as b e

435 banks organized prior to 1909-§$ 5,344,850,.24

-$_8,348,413.%

291 banks organized 1909 and affer cocococeoooooo 21, 448

1928, in 435 banks organized prior to1909 4,997.139-7a

6,359,891 .29

6 months period ending June 30,1928

3,303,646,64
$23,977,661.98

e ——————

$ 2,412,324.78

10.06#

stances

where figures are shown for 18 months we have

"Note"®
e 18
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The foregoing exhibit 38 discloses that

(b) The banks earned an average profit of 7.12 per
tent per annum on their capital after all Guarantee Fund
assessments had been paid and after ‘‘charging off’’ over
s2',200,000 (about 7.72 per cent per annum of capital)

o losses.

(c) 570 of the 726 banks had net earnings ranging
Up to ‘“‘extravagant profits”; the other 156 banks were
affected by ‘‘charging off”’ excessive amounts; four-fifths
tould have paid dividends; the other one-fifth could have
Xcept for their extraordinary ‘‘charge-offs’’ through liqui-

Yation of wartime acquired assets.

The capital is shown to be $18,875,500 and surplus
$6,083,057.

EARNINGS. Attention is especially called to the fact
that after all charge-offs of losses and after the deduction
OF all geficits of those banks that showed a deficit, the net
®arnings on capital for the 18 months period of the 726
banks were 10.36 per cent as to those banks organized
Pl'ior to 1909 and 10.99 per cent as to those banks organ-
Zed gince 1909, or an average of 10.67 per cent for all the
A0ks on their capital for the eighteen months period.
fqual to 7.12 per cent per annum on their capital. If we
figure the net earnings of the 726 banks on both capital
Md surplus we find that the capital and surplus of all the

anks after paying all Guarantee Fund assessments and
Making all charge-offs was $1,935,519, amounting to 7.75
Per cent on the entire capital and surplus for the eighteen
Monthg or 5.17 per cent per annum.

iized for FRASER

ser.stlouisfed.org




ABIE STATE BANK VS. WEAVER, ET AL,

CHARGE-OFFS. It is especially to be noted that the
banks “charged off” to losses during the 18 months pm'iod
$2,233,968, an amount practically equivalent to 7.72 per cent
on capital and 6 per cent annually on their capital and
surplus; and all charged out of earnings. We have else
where in this brief shown that these extraordinary losses
were the liquidation losses through realization on assets
acquired in the inflation period long prior to the making
of the deposits on which present claims are based. These
losses were in effect stockholders’ investment losses, and
were in no sense attributable to the Guarantee Fund Law-

NET EARNINGS BEFORE CHARGE-OFFS. After
paying Guarantee Fund assessments and before making
these charge-offs, the 435 banks organized prior to 1907
had net earnings on their capital of 23.49 per cent, or al
annual average of 15.66 per cent. Those organized after
1909, 21.44 per cent or an annual average of 14.29 pe'
cent. On both capital and surplus, the earnings were ont
fourth less.

GUARANTEE FUND. As disclosed, the payments t0
the Guarantee Fund were 10.06 cents out of each dollar of
gross earnings for the entire eighteen months.

BANKS WITH NET DEFICITS. It will be noted thal
270 of the 726 banks reporting had total earnings of
$2,494 318 after all “charge-offs” of bad debts, and after
paying Guarantee Fund assessments. There were, hoW
ever, 156 banks that failed to make net earnings after
heavy charge-offs of bad debts, their net deficit being
$558,799 for the ecighteen months. During that pm'i()‘]
they charged off as bad debts $851,433.22, making theil

actual earnings $292,633, the difference between thelr

gitized for FRASER
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“Chal-ge-oﬁs and their net deficit”. It is not denied tha!
this deficiency was attributable to excessive charge-off of
bad debts instead of to the payment of the Guarantee Fund
assessments. The banks would still have had to charge
Off these losses occasioned as above even if there had been

Do Guarantee Fund Law.

DIVIDENDS. Appellants make some point of the fact
that only one-third of the banks of the state paid divi-
dends in 1927 and 1928. They carefully ignore the earnings
of the banks. The foregoing statement shows that four-
lifihs (570) of the banks of the state had net earn-
Ings for the eighteen months period ending June 30,
1928, after all charge-offs and the payments of the Guar-
@ntee Fund assessments, so that four-fifths of the banks
could have declared dividends in some amount ranging up
to “extravagant profits” had they elected to do so (Ex-
hibit 38). The amount of earnings is the important fact.

Again, these net earnings were after the large “charge-
offs” against earnings to absorb losses arising during de-
flation; to which the going banks had so largely devoted
their earnings (Bliss, Rec., p. 208, Qs. 1043-4).

The banks actually paid dividends for the eighteen
months of $1,407,268.00, which was an average for all the
banks of 7.45 per cent on the capital of $18; 75,500.00 and
5.62 per cent on total capital and surplus of $24,958,557.00.
Figured on an annual basis the percentage would be re-

ueed one-third.

In their brief, plaintiffs stress their Exhibit 52. Witness
E. L. Tulk, certified public accountant, checked up de-
fendants’ Exhibit 37, and prepared, and plaintiff introduced
in evidence, the compilation identified as Exhibit 52 (Rec.,
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p. 567). The accuracy of the net earnings as shown in
Exhibit 37 are not questioned, but in this Exhibit 52 of
Mr. Fulk the computations

and compilations are made up ‘
reentage of numbers of banks, which of course |
criterion. For instance, he shows that 24.24
Per cent of the total banks in number earned 76.21 per cent
of the total net earnings of all the banks for the eighteen
months period ending June 30, 1928,
anywhere on hig exhibit the r
of those 176 banks to the

by him on pe
is not a fair

but he fails to indicate
atio of the capital and surplus
total capital and surplus, or the
ratio of the deposits of those 176 banks to the total deposits.
Such information ig indispensable. As illustrative of the
point, the strong and prosperous State Bank of Omabha, in
capital and surplus, i

» 18 equal to 30 banks like the Abie
State Bank and has forty-nine times the

deposits; and
still a larger

‘atio of earnings.

(d) The Trial Court Misled.

An unfair and deceptive statement in Exhibit

52 and
one which misled the trial cour

t is the statement “that 410
banks, whose net earnings after charge-offs for the eighteen
months period ending June 30, 1928, were less than 6 per
‘ént on combined capital and surplus, had a loss of $179.-
170.00.” In these 410 banks is included the list
that had profits up to 6 per cent, and 1
excessive charg

of banks
56 banks that had
e-offs as above noted; these latter are com-
bined with the profit-earning banks to produce a net red
figure for the 410, As a4 matters of fact plaintiffs’ own ex-
hibit shows in ;

another place in harmony with the defend-
ants’ exhibit that 1

56 banks had excessive bad debts of
$558,889.00.

Throwing these banks in with the banks
earning less than ¢ per ce

other 254 banks included.
but unfair ang misleading.

nt wipes out the earnings of the

This jugeling of figures is clever
o o5 bl >
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The trial court evidently was misled, for he stated in
his opinion: “56.47 per cent of the total banks were not
Only earning less than 6 per cent per annum on their com-
bineq capital and surplus, as of June 30, 1928, but also
Show their earnings in the red, in the sum of $179,170.00."
The trial court also said: “These same banks paid assess-
Ments into the Depositors’ Guarantee Fund for the eigh-
teen months period of $2,412,724.78, which sum is $476.-
805.38 more than the total net earnings of said banks for
the same period.”

This statement is liable to be misunderstood and the
tria] court apparently misunderstood the record in thaf
'egard. The net earnings of the banks, after paying the
Guar(mtee Fund assessments and before making charge-offs
for bhaq debts, were $4,169,487.52. Against this the banks
"hal'ged off bad debts of $2,223,968.40, leaving net earnings,
after haq debt charge-offs and after payment of Guarantee
F“nd assessments, of $1,935,519.12. The net earnings after
Charge.offs and after paying Guarantee Fund assessments
Of 570 of the banks were $2,494,318.94.

Appellants state in their brief that Mr. Marshall, =
depllty in the office of the Secretary of the Department of
Trade and. Commerce, testified to the necessity of “charge-
Offy” during the eighteen months period which would have
Viped out entirely the net earnings for that period. Mr.
Mal'ﬂhall did not testify to any such facts.

The supposed basis for appellants’ statement is the exam-
1Iler(, criticism of items in different going banks; which
CFiticisms were made in the ordinary course of examination
Ad which were taken care of by the banks; the evidence
of Mr. Marshall and Mr. Bliss with reference to this is
f“lly covered under subdivision No. 35 of this brief.
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Plaintiffs prepared and introduced Exhibits 6, 7 and 8.

They purported to reflect the condition of the state banks

for three six-months periods beginning January 1, 1927, and
ending July 1, 1928

These exhibits were prepared by Witness Mooney (an
cmployee of Mr. Fulk) They were compiled from the rec:
ords of the banking department to w hich he was given ac-

cess. As collected together they were grossly unfair and

misleading as will hereafter appear. They were the only

data produced by appellants at the trial from the official
records of the banking department, nor for that matter
Was any produced from the records of the banks (excep!
Abie State). These Ezhibits 6. 7 and 8 are not even in-
cluded in the record brought to this court, but
refer to them on page 28 of their brie
Mooney

appellants
f by quoting Witness
with reference to these exhibits as follows:

“His testimony from his u\.mmntnm was that dur-
ing the period from January 1, 1928, to June 30. 1928
(Rec., p. 134, Q. 369), 353 of the ‘:_’() banks showed
(vn'ninu"s to each of less than 6 per cent per annunt
(Rec., p. 135, Q. : 380), and that the combined aggregate
mt ]<)M of thl\ class of banks was $356.076.18 (Rec.
p- 136, Q. 391), and that these 353 banks contributed

to thv Guarantee Fund in assessments during that same
period $301,006.98 (Rec., p. 137, Q. 392).

“During the period from January 1, 1927, to June
l".’l he testified that there were 413 lun!\.\ (Rec..
D. 138, Qs. 395-397) of the 726 existing banks, each

\\'Im *h made less than 6 per cent per annum on its
capital.

lb‘)

“He further testified that, during the period from
July 1, 1927, to Dec ember 31, 1927, of the 726 existing
banks there were 376 (Rec., p. 139, Q. 407; p. 140, Q.

411), each of which received less than 6 per cent per
annum earnings,
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A full disclosure of the method of compilation is pre
Venteq by the omission of these exhibits from the record, but
Sufficient appear from the oral testimony of the Witness
MOOney, commencing on Record, page 137, question 357, to
Bive a substantial insight.

Mr, Mooney was given access in the department to the
Semi-annya) reports of all the banks for each of the three
SIX months periods. Instead of listing them all for the
“ighteen months, or for that matter listing such banks as
he desired for the entire eighteen months, or even for a
Year, he picked out a different list of banks for each six
Wonthg peried ; for instance, making one list as Exhibit 6,
Mother a5 Exhibit 7, and another as Exhibit 8. By this
Method if a pank’s net income was largely contained in the
'8t six months period of the year, and its outgo in the
Second six months’ period, or vice versa, Mr. Mooney listed
' in the six months’ period in which it had earnings of
lesg than 6% and omitted it from the other period. 1In
thig Way he made banks which had good or high average
let €arnings for a year or more appear among the list of
Sing hanks. Thus the above 353 banks were picked for
e gix months’ period, a different list of 376 banks was
Pickeq for another six months’ period and still a different
ist of 413 banks for another six months’ period.

'Th(‘l‘e were only 112 banks that appeared in all of the
lists 4 earning less than 6% (Rec., p. 43).
Now these reports in the Department he thus juggled
Show the income and earnings of all 726 banks of Nebraska
for the ful eighteen months. Defendants compiled its
c‘“’“'“ﬁ 37 and 38 from them. Why did the banks

s seek to avoid the full disclosure? Because for the
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eighteen months’ period four-fifths (570) of the banks
had net earnings,

ranging from fair to “extravagant pl'Of‘
its”

after charging off bad debts and paying Guarante€
Fund assessments. Tt appeared that the only reason the
other one-fifth did not have net earnings was on account
of exorbitant bad debt charge-offs.

Again as to this evidence please note Mr. Mooney showed
that the 353 banks covered in one six months’ period had
aggregate net losses of $356,076; but only cross-examind:
tion developed that these same banks had $636,000 of un
divided profits accumulated against which these losses were
charged (Mooney, Rec., p. 143, Q. 450). A fair reflection of
the full facts is the compilations, Exhibits 37 and 38, made
from the same bank reports, but for a period of 18 months:
The accuracy of these exhibits is unquestioned.

In the brief of plaintiffs and in the opinion of the trial
tourt frequent comparison is made as between assessment®
paid and net earnings and the statement is made that the
assessments were more than the earnings or total net earn
ings by a specified amount.

The court’s attention is especially called to the fact
that this statement does not mean that there was 2
shortage in earnings of that amount. The TOTAL RE-
MAINING NET EARNINGS, AFTER the payment of Guar-
antee Fund assessments, charging off losses, etc., was bY
comparison less than the amount theretofore paid to the

guarantee fund, by the amount stated.
For instance, in the trial court’s opinion, in f\pparentl"

drawing a deduction favorable to the 726 banks, the cour!
says (Rec., p. 44):

“These same banks paid assessments into the de
positors’ gnarantee fund for the eighteen months ©

igitized for FRASER
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$2,412,324.78, which sum is $476,805.38 more than
the total earnings of said banks for the same period.”

Now what are the illustrative facts (see Exhibit 38)?
.FOI' the eighteen months the total net earnings after pay-
Ng guarantee fund assessments and before charging off
baq debts was $4,169,487.52; the guarantee fund assess-
Ments had been $2,412,324.76. So the earnings before
Paying guarantee fund assessments and charging off bad
debts were a total of $6,681,812.28.

8o we have this situation:

Tota) earnings 726 banks before paying guar-
antee fund and charging off of bad debts. . .$6,681,812.28
Paiq ¢, guarantee fund..... S St Kol s % e 2,412,324.76
Net earnings 726 banks before charge-offs of e
T R S R R Al 4,169,487.52
('hargt.*-off o 07 S Lo PR R R S 2,233,968.40

Net remaining after both deductions. . .$1,935,519.12

While the guarantee fund assessments theretofore paid
Were greater in the aggregate than the net earnings re-
Maining it iy also true that the bad debts charged oft
'We‘"f about $300,000 greater than the net remaining. The
Mportant thing is that $1,935,512 remains after deducting
"Oth assessments and losses.

It is important to note that of the $2,233,968 charged
oft by all the 726 banks in the eighteen months as bad
dEbtg, $851,432 was charged off by 156 banks, and the re-
Mainder. ($1,382,535.18) by 570 banks. The 570 banks all
bag Det earnings remaining after these charge-offs and
Payment of guarantee fund assessments, and ranging up
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to “extravagant profits”. The 156 banks with charge-offf
of $851,433.22 had net losses of $558,799.54, so their profits
before charge-offs had been $292,633.68. Manifestly these
156 banks are now in improved condition. There is D0
evidence that they are not in good condition, and the courl
of course could not presume the contrary. The 570 bank$
earned $3,876,854.12 after paying guarantee fund assess
ments, took losses of $1,382,535.18, and had 5j§2,494,31.t7,.94
remaining; and all had net earnings thereafter.

Some effort was made to show that the charge-offs mad®
during the eighteen months were only normal ones, buf
this argument completely disappears in the face of the
tables of operations in other jurisdictions, and especially
in the face of the fact that it was the 156 banks that charged
off the huge and excessive losses, and they were the one®
that had the losses exceeding earnings, and that the losse®
of these 156 were 60 per cent of the losses of the 570
conclusively showing the very excessive character of th¢
losses of the 156 banks. If 156 banks with $292,633~69
of net earnings before charging off bad debts charged off
$851,433.00, or an amount equivalent to 60 per cent of
what the 570 banks charged off against their $Z£,R7(i,954-00
of earnings, the experience of the 156 is certainly not to be
the criterion for judging this case and relieving the entir®
726 banks of the state from their obligation to the guarante®
fund.  The logical and inevitable deduction to be draw?
from the figures is that 570 of the banks were during the
preceding period on a solid footing and earning net profit®
over and above all obligations, including payments to the
guarantee fund and the losses charged off, and that the
other 156 improved their condition during the eightee?

ainst accumulated earnings. In n¢
event can it be said that the
adverse factor.

months and did so as ag

guarantee fund was af
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(¢) The ““Other Real Estate’ item is worth amount
4 which carried by banks; it was not increased but has
been minimized by the Guaranty Fund and the featuring
of it by the banks.

While the item “Other Real Estate” shown in the re-
Ports of the state banks is not a desirable asset the fact is,
45 Mr. Bliss testified, that many of the banks have a profit
I the real estate they are carrying and neither his records
N0r the examiners’ reports show that this item of real
EState is carried at an excessive value (Rec., pp. 157-8,
Qs 580-1). There is no evidence that it is worth less than
the amount carried at in the reports of the banks, and ap-
Pellants cite no evidence to support their statement that

it 3
t is of less value.

Appellants take Secretary Peterson’s testimony as to the
Guarantee Fund Commission’s realization of 43% on real
State in failed banks in receivership and uses this as a
basis for estimating the value of real estate in the going
banks, By the same token they could take the realization
On other assets of insolvent failed banks and state that
the assets in the going banks were of the same percentage
of value,

The item “Other Real Estate” largely grows out of the
taking over by the banks of property upon which they had
liens, rPhe origin of the loans admittedly nearly all date
back to the inflation period and this item has been swelled
Since by the liquidation and conversion of such loans.

Yy Al . . -
This item has no relation to the Guarantee Fund, or the

“judicaied claims of depositors.
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[t has been argued that but for the Guarantee Fund the
assessments paid thereon could have been applied to ¢
duce this item. This ignores the benefits and earning®
accruing from and by reason of the Guarantee Fund, di¥
regards the fact that the real estate is not carried at ar
excessive figure and wholly disregards the priority of right
of the claimant depositor over that of the stockholder.

A large number of the banks now asked to pay thesé
assessments would admittedly not have been in existenct
but for the Guarantee Fund. But for the fact of the Guar
antee Fund and its benefits and the faith of the depositor®
in the Fund and their reliance thereon inducing them ¢
keep their deposits in the existing banks many of the bank®
that now hold “Other R eal Estate” would admittedly noY
not be open. The amount used to pay Guarantee Fund
assessments could not have been applied to reduce thi®
item, because the earnings that paid the Guarantee Fund
assessments largely came by reason of the Guarantee Fund
Law and its operation. Without the benefits of that law
there would not have been the earnings,

So it is unsound to state that the amount applied to pa¥
Guarantee Tund assessments could have been used {0
reduce real estate or charge off bad loans. The benefits of
the Guarantee Fund are admitted of record and cannot D8
fairly measured in dollars and cents.

It is the theory of the banks, shared by the trial courh
‘ecord the banks as @ whole are entitled 0
charge off old bad debts from arnings, then reduce f°
extinetion the amount at which “other real estate” is cal”

ried (though not shown to be excessive), then pay con
pensatory

that on this 1

returns to stockholders, and lastly pay the gual’
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Mtee fund assessments, and that any other course is con

ﬁS(‘a(m-y. This also ignores the fundamental principles of

the 1a.

26. The earnings and data on all state banks for
the year ending June 20, 1926, classified according to
‘apital arranged from 4.47 per cent to 11.45 per cent
(not including Omaha State Bank with its larger earnings).

The defendants produced at the trial a compiled state-
Ment of data as to all the state banks showing their ex-
.I“‘“M‘N, income and net earnings for the year ending June
30, 1926, being for a period immediately preceding the
f.()"“.‘\"()in;: 18 months except for an interval of six months
for whicn fioures were not available. This exhibit had been
P¥eparved in the latter part of 1926 by Epes Corey, auditor
of the banking department from answers to a questionnaire
to the banks and was published at that time (Reec., p. 489).

The banks are classified as to capital up to $200,000.
‘here was one bank omitted from this compilation,—the
&ilfo Bank of Omaha with a capital in excess of $200,000,
M account of its being the only bank in that classification.
ts ]iu'g(- profits and earnings as herein elsewhere set forth
Youlq iner sase, rather than decrease the percentages in
Exhinig g9,

We here reproduce Exhibit 39 and follow it with an
WMalysis thereof :




Analysis of Operating Expenses and Income of 845 Nebraska State Banks
From July 1, 1925 to June 30, 1926

10,000 . 20, 40, 75,000 100,000
T PO R R DT SN T L to 20230 0330 to to
20,000 40,000 75,000 100,000 200,000
Tage, 206 Banks 426 Banks 177 Banks 18 Banks 18 Banks 845 Bankst
Test on Deposits and SavIngs....................orvvunnnnn. 00,024 24 48,366 $598,033 $7,624,951
é‘;“:reat on Borrowed Money....... ' s - ”ﬁ’.‘;‘% ‘2'533,'330 ”11,196 7,132 256,126
Salgriitee Fund Assessments .. 636,258 486,573 63,844 142,813 1,495,608
IRINL. WEREOB. - s - < i v nin s sobams iondnitbashinys pae 1,721,821 1,267,654 166,460 294,061 3,935,876
RN o v v o B 5 s w o BNt e o e 2 1,377,074 1,069,137 142,491 232,070 3,153,093
T
T““ Rt PSRRI N S - L $1,825,609 $7,145,840 $5,498,748 $721,347 $1,274,109 $16,466,653
Otal 1 16 $18,130,544
N e e I T R o, o g R 1,965,140 7,735,871 ,082,979 $807,239 $1,639,3 »130,
T::.II“WMe ................................................... : $139,531 ! ;sso:gsx ¥sbas 231 $85,802 $265,206 ey
LT R S M N S A X P $27,131,711  $111,344,441 $86,517,996 $12,219,191 $22,710,445 8259.307' Lo
AW R SR O R SR $131,778 $261,372 $488,802 $678,844 $1,261,691 $ Al
Net 280 Capital Per Bank........ccccovveiinnineecnsronsennnses $15,157 $27,963 $52,484 $80,921 $128,639 $ T
Ave, TTOfit on Capital and Surplus. ..............c.oeeenrnnnonnns % 4.95% 6.28% 5.90% 11.45% g
Ape 28 Income Per BANK. .........cvvvieeeeensnnneeeernnnnnnnn 9,539 $18,159 $34,367 $44,846 $85,617 $ oy
"eTage Expense Per BAnk...............oooeeeeieosorssrsiins $8,862 $16,774 $31,066 $40,076 $70,784 $19,
A
Yerage Net Profit Per Bank...........c.oeeueerernernnennrsns $677 $1,385 $3,301 $4,771 $14,733 m
Inte DISTRIBUTION OF $1.00 OF EXPENSE
hﬁ"’t on Deposits and SAVINES. .......0eeeeneenenrneeernennnns 43.82¢ 46.11¢ 46.98¢ 48.30c 46.94c 4113-&1;:
Qn:"t Ol e S A S RN SRR ) 1.66¢ 1.61c 1.67¢ 1.55¢ 0.56¢ 9.08
santee Fund ASSesSMENtS.........oecivssecercercinenncnnnns 9.09¢ 8.90¢ 8.86¢ 8.85¢ 11.21c s
B A WARNE. . oo - s cuoninse cnbabbinripinrasanissssnans 27.22¢ 24.10¢ 23.06¢ 21.55¢ 23.08¢ B
C T T N RO O A 18.21¢ 18.28¢ 19.44c¢ 19.76¢ 18.21¢ 19.
100.00¢ 100.00¢ 100.00 100.00¢ 100.00¢ 100.00¢
e XPENSE (Per Cent of Deposits) 4 i
Intgrest On Deposits and Savings..................cooeviiiiienn 2.947% 2.959% 2.983% 2.850% 2.633% 2.93 a
Gugry RION BOrrOwEd MODRYL 3 .s o004 5o s Viniwmarsias v v aias Seate o as A11% 103% 108% 091% 032% .099%
s.hﬂntee Fonll ARSSBsTaONtN <\ i 060 oscvnien sinvaisnn sssuepiacnsie 811% 571% .562% .522% .630% -575%
Othey*% A0 WAES. .. .cocruucurrcseranrensinanncsnsinnssessees 1.831% 1.547% 1.464% 1.21% 1.294% 153%
A SRR & s oo aih s § 4.0 240 5 BN v s w AT AL S € PN 1.226% 1.237% 1.285% 1.170% 1.021% 1.2
Vi
Tage Per Cent of Expense on Deposits..............cooeen.. 6.726% 6.417% 6.350% 5.904% 5.610% 6.330%
Verage Per Cent of Income on DePOSIts..................c.cus. 1.23% 6.947% 7.03% 6.614% 6.7111% 6.97%
Verage Per Cent Net Profit ont. DODORIES: . o.0r @t d0d5s eoitiowd unia'e 51% 53% 88% MN% 1.167% 64%

IThirty-eight Guarant ;
y Fund Commission Banks and ten delayed reports not included. 893 State Banks in Nebraska June 30, 1926.
*Total assessments levied dnrinE period aggregate six-tenths of one per cent. Deficiency arises because of :j';fferent dates assessments were entered.

(w.ay
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With this compilation for the year ending June 30, 1926,
A the compilation, Exhibit 38, we have definite reports
1'3 the banks on their income and disbursements from July

' 1925 to June 30, 1928, with the exception of one six-
Month period between the two reports (for which no re-
Ports were available). A striking similarity as to income
iy €videnced by a comparison of the two. Exhibit 39 as

W :
il pe noted, is classified between banks as to size.

Thf‘ banks shown in this Exhibit 39 had gross income

' the twelyve months of $16,465,653. Exhibit 38 shows
A the income of all the banks for the eighteen months
Perioq referred to therein was $24,958,557. The one period
l)eing twelye months and the other eighteen, it will be
1oteq that their annual averages are about the same. Dur-
ing the fiscal year July 1, 1925, to June 30, 1926, there were
ore banks and with the addition of the State Bank
fOInaha there would be a little larger relative income for
¢ Period but about the same considering the number of
Mks.  The exhibit discloses that the net profit on capital
ang surplus of all the banks for the fiscal year ending
Tune 30, 1926, was an average of 5.924 per cent; this after
ann,. all Guarantee Fund assessments. The banks with
“pital of £10,000 to $20,000 earned 4.47 per cent; those
be ‘tween $20.000 to $40,000 earned 4.95 per cent; those be-
*“Ve“" $40,000 and $75,000 earned 6.28 per cent; those be-
lt:e"" $75,000 and $100,000 earned 5.90 per cent; and those

tween $100,000 and $200,000 earned 11.45 per cent. Mr.

(h

i(]‘dlll State Bank of Omaha far exceeded this
" > . 2 3
tter figure, as herein otherwise appears.

“ will be noted also that of each dollar of disbursements
) Werage of only 9.08 cents went to the Guarantee Fund.

r.stlouisfed.org
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and that the banks in the highest capital classification IK”d
the highest percentage to the Guarantee Fund, to-wit, 11.21
cents on the dollar.

It further appears that the average income per pank
and the average expense per bank in each classificatiol
bears approximately the same ratio to capital. This avel®
age of 5.92} per cent net profit of all the banks was 0"
both capital and surplus and after paying $1,495,698.00 té
the Guarantee Fund on deposits of $259,923,784.00.

e

27. Present condition of the banks; their reports at
the time of institution of suit showed healthy conditio®

This case was filed in the latter part of December, 1928

In connection with the then condition of the state bank#
especial reference is called to exhibits showing their condi’
tion as of June 30, 1928 (Rec., p. 664, Ex. 61), and Decen”
ber 31, 1928 (Ree., p. 423, Ex. 22),

being compilations of
their

semi-annual call reports as of those dates. The last
one being within 10 days after the filing of this suit, and
showing a very healthy condition. Inspection and analysi®
thereof shows that on December 31, 1928, the banks hal
more than twenty per cent cash reserve, to-wit, $48,792,700
in cash and cash in banks and in addition had $36,900,831
in bonds and securities which are readily convertible an¢
which banks are now carrying largely as the equivalent of
cash. The banks thus had in cash and its equivalent $85:
692,531 or about 3314 per cent of their deposits. Thi#
splendid showing confirmed the testimony of Mr. Wood*
and Mr. Bliss as to the condition of the banks.
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The December 31 reports, compared with the June 30,
928, reports (Ex. 61) show that while the number of banks
haq declined nineteen in the six months’ period the aggre-
‘Eat@ surplus and profits had increased: $8,603,791.14 for
145 banks on June 30, 1928, as against $8,951,829.06 for
126 banks on December 31, 1928.

1

The condition of existing banks has improved consist-
tly anq steadily since 1923. As the witness, Mr. Woods,
hel‘etofm'e quoted, put it, “In every respect, and without
x?ny exception, their condition is incomparably better than
M 1923  This evidence was not questioned. It stands
mitteq.

28. The large profits and prosperity of the three large
bankg sponsoring this suit.

It appears from the evidence that the principal bankers
Slmnsoring this suit are officers of a few state banks which
have highly prospered largely because of and by virtue of
the Guarantee Fund Law and who have been its foremost

Avocates, T affirmatively appears that their banks are

dmply able to pay the Guarantee Fund assessments from
arge earnings. These men are A. L. Schantz, president
anq majority owner of the State Bank of Omaha, Nebraska’s
largﬁb‘t state bank ; Dan V. Stephens, president and majority
OWner of the Fremont State Bank; and William Seelen-
fPe‘llld, president of the Continental State Bank of Lin-
“ln.  With the exception of an Abie bank officer, they
Vere the only bankers appearing in the trial of the case.
Dan v, Stephens, president of the Fremont State Bank,
“alled 5 meeting of a few hankers, including Mr. Schantz
of the State Bank of Omaha, at Fremont, where a com-

er.stlouisfed.org
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mittee was appointed to have charge of this suit (Re®
p- 307, Qs. 1662-72). The use made by these banks of the
Guarantee Fund Law as an effective ladder upon whic!
to climb is elsewhere referred to in this brief, but it i
desirable at this point to quote some figures as to thell
enormous growth and enormous profits under the Gual
antee Fund Law.

STATE BANK OF OMAHA: This bank was (n'gani”"'d
in 1912. Its original capital was $300,000.00 and surpl“s
$37,500.00. At the time of the trial, 17 years after orga"
ization, the surplus was $200,000.00, of wkich 9?!12,500-00
was from earnings. During the same period the bank Pi‘id
$294,000.00 in dividends. For seven years before the grit!
it had been paying 10 per cent dividends on the capitd
besides the amount that had been passed to surplus (Re
P- 224, Qs. 1138-43). Its deposits have grown to appl'O“'i'
mately seven million dollars. In 1915 it absorbed anothe”
bank with two million, two hundred thousand dollars of
deposits (Rec., p. 361, Q. 2097).

FREMONT STATE BANK OF FREMONT: Dan V'
Stephens was majority owner of this bank. He becam®
actively connected with the Fremont State Bank in 1920
and from then on down to practically the commencement
of this suit he was an active exponent of the Guarant®’
Fund Law and his bank probably one of the chief hen’
ficiaries of the law. e gave wide circulation to his view®!
during the two years preceding the suit, his bank used
from 1,200 to 1,500 inches of advertising space a year 1
ThHe FremMonT EveNixg TRIBUNE, in advancing its interest®
by featuring the Guarantee Fund Law (Mr. Sorensen, vic®
president, Q. 1838, p. 324, Rec.)

gitized for FRASER
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o tioln November, 1920, when Mr. Sto.ph('ns hegan pr().mn-
e 8“:1101’ the Gl,lill-'aflt(,‘(’ an-d Ln.\\', ]ns-l»;mk had (';1.])1{;11.'
y -“S‘}t)}(i ll)s_;md undivided profits of #Fﬁi\’,:!u and deposits of
90,037 (Ex. A, p. 412, vol. 3, Orig. Rec.). The aggre-
if Sate capital and surplus September 20, 1928, was $136,-
il 10400, Of this the stockholders had paid in $87.500, possi-
- ?’l)' $5,000 more, leaving $44,204 accumulated from earn-
”_1!%'8 and more than $30,000 of which had been accumulated
N““(‘(* 1920. Furthermore, the bank had continuously paid
ol lividends of 8 per cent per annum (p. 311, Rec., Qs.
aé 1700.7). mhe bank in September, 1928, had deposits of
B *1,744,684, four and one-half times its deposits eight years
\0 Prior, My, Stephens testified that his bank had prospered
d 'hll'in‘;r the last eight years and it had become the largest
il !"“’lk in the city of Fremont, measured by deposits (Rec.,
Y 3756, Qs. 2202-6).
i CONTINENTAL STATE BANK OF LINCOLN: This
T bank wag organized in 1909, concurrently with the enact-
{ ent of the Guarantee Fund Law (Rec., p. 14). On No-
Vember 13, 1920, it had deposits of $1,313,908; seven and
One-pg)¢ years later, on June 30, 1928, it had deposits of
: 3,056,056 (Rec., p. 398, Qs. 2369-70). By reason of the
p Mission by the appellants of Exhibit 37 from the record,
) _“"f are unable to give further details in this brief as to
: Its e earnings for the eighteen months period ending
) June 39, 1928, immediately prior to the institution of this
SUWit. In that exhibit this information appeared as to eacl
: Of the individual banks. Recapitulated as to all banks in
[ Exhibi 38. (Mr. Marshall, Rec., pp. 429-30, Qs. 2568-78).
l
. It is fairly inferred from the record that but for these
few large state banks, the present sunit would not have
Starteq,
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29. The small Abie State Bank in a town of 200
people earned and paid dividends of 10 per cent to 16
per cent until causes other than the Guarantee Fund
stopped them; the bank in its environment was nobt ®
typical membor of any class of banks.

The Abie State Bank is really not the plaintiff in thi®
suit; it fairly appears that it is but the screen under
which several large city state banks prosecute this suil
[t is not a representative bank and it is ridiculous t°
treat it as illustrative of banking conditions generally in
Nebraska. It was the only state bank with reference t
which plaintiffs made any attempt to show anv details Of
operation and even as to it, the facts in no degree su'
ported plaintiff’s case. In view of its position as the onl¥
bank offering some details of operation, we have abstracted
the testimony as to it fully as follows:

Mr. Svoboda, cashier of the Abie State Bank for sevel
teen years and its chief acting officer, testified (Rec., I
167, Qs. 650, et seq.) :

That the Abie State Bank did not know of the filing of

the suit in its name until the president was so inf()rm(-“l
by some person who had heard the fact stated over the
radio; that he was willing to have it continued inasmuc!
“as it was already filed”; that he had received a circulal
stating that 100 or more banks had joined in the filin®
of the suit and if his bank wanted to join all right and
if not all vight; that it joined in; that he had never yead
the petition filed in the case and did not know its contents:

That Abie is a town of 200 people, located in Dutle”
county; that the bank has capital of $15,000 and surplu®
of $2,500; that it was organized in 1904 with $10,000 cap®
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fal ang g, wrted paying dividends after the first year; that
the ‘apital was increased from $10,000 to $15,000 in 1917
from the earnings; that $2,000 was added to the surplus
from earnings—$1,000 in 1920, $500 in 1921, $500 in 1926,
that the hank declared dividends of 10 per cent and some-
timeg 15 per cent per annum after he went in as an office»
in 1912; that he owned 11214 of the 150 shares of stock of
the bdllk; that annual dividends continued to be paid up
to 1994 and then ceased until 1926 when a 6 per cent divi-
lenq was paid; that the officers did some land and insur
nce husines and paid the proceeds therefrom, which were
Sall, into the bank.

No evidence was offered on the trial as to the loans
Md discounts of the Abie State Bank, or the rate of interesl
it received on loans. No statement of its assets and liabili-
flcs’ nor any other evidence was introduced to show what
Percentage of its assets were productive or “frozen” and
"on-proquctive. No evidence was offered that its condi
tion had been normal during the last several years. It af
h“llatm'h appeared, however, that it had a number of
otes, criticised by the banking department, made by rela-
liveg of officers, amounting to more than $4,000.00 and that
thad an equity in a real estate mortgage taken from a
Dother-in-law or brother, of the managing officer, Mr.
\‘“"“‘]:l (Rec., p. 174, Qs. 801-5).

Mr. Syoboda testified further (Rec., p. 175, Q. 762):

That for the six months ending June 30, 1928, the bank
had gross earnings of $6,860.13, of which $332.10 was rea:
®tate and insurance commissions; that it disbursed to
N{llm‘i(.s‘ $1,590.00; interest on borrowed money, $115.50:
i“t(‘rost on deposits, $3.972.50; taxes, $157.08: Guarantee
Pung $596.24, and other expense, $425.80; that for the six
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months ending December 31, 1928 (Rec., p. 174, Q. T44)
the bank had gross earnings of $5,343.55, of which ther¢
was derived from interest on loans, $5,088.36; mmmi\‘\‘io"
on farm lands, $106.71; commission on insuranc e, $148 583
that of this amount tlwlv was paid in salaries, -,;1,.)9().00-
interest on deposits, $1,834.88; Guarantee Fund, $91.88:
other expense, $1,439.75; and that the net profit for th*
year was $333.05, after charging off bad debts of .“,'F(‘)!J().Tﬂ-

[t will be noted that its gross income for the year wa®
$12,203.68, of which $5,707.38, or almost 50 per cent, was
paid as interest on deposits; and the bank paid more that
25 per cent of gross receipts as salaries.

Mr. Svoboda further testified that the surrounding town*
were strong competitors for deposits, the town of Abif
being within four miles of Bruno, where there are tw¢
banks, six miles of Linwood, where there is one bank:
and within nine miles of another town, where there if
another bank (Ree., pp. 174-5, Qs. T49-58).

The deposits at the end of 1928 were $182,000.00 (Rec-
P- 173, Q. 739). The bank was paying interest on so largeé
4 percentage of its deposits that it amounted in the aggre
gate to an average of more than three per cent on all th¢
deposits, a condition manifestly due to competition. Had
the bank paid the full Guarantee Fund assessment, 1¢
would have been about nine cents on the dollar of its gross

income, which is the same relative proportion paid hy the
other banks of the state.

Mr. Svoboda further testified that his bank had had
county deposits continuously from 1912 down to July, 1928
without giving any bonds therefor: after the commencement
of the suit, they had given a bond; that he stated to hi®

gitized for FRASER



ABIE STATE BANK VS. WEAVER, ET AL. 109

q‘“l")sitm's that they were protected by the Guarantee Fund
(Rec., 1. 184, Qs. 839-42).

Al . s o ! .
The Abie State Bank was one of the banks joining in
U A e : :
Ile State-wide Omaha Bee advertising herein referred to.
'S name headed the list of banks on the last advertisement.

30. A comparison with national banks in Nebraska
3 to earnings and losses:

National banks have declined one-fourth in number;
their increase in deposits has not been comparable to
the state banks; fifty have converted into state banks.

In recent years the percentage of earnings of national
banks has been appreximately one-half that of the state
banks and the percentage of losses almost double.

In conmection with the progress of the state banks dur-
Mo . . - - oL s .
N2 the period of the Guarantee Fund Law it is important
t note the history of the national banks during the same

Period, in number, earnings and losses.

It appears that the number of national banks on Octo-
ber 1, 1909, was 219, and on June 30, 1928, 158; a decline
t*f more than 25 per cent (Rec., p. 397, Qs. 235860). Dur-
Mg the same period there had been a net increase of state
banks (Ex. 10, Rec., p. 422).

Since the Guarantee Fund Law became operative in
1911, 50 national banks have been converted into state
banks, two of which were in the year ending June 30,
1927, On the other hand, while some state hanks were con-
Yerted into national banks before the law became operative,
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only nine have converted from state to national banks dul”
ing the period that the fifty banks were converted from nd-
tional into state banks (Rec., p. 396, Qs. 2348.9).

From 1911 to the close of 1927 deposits of state banks
increased from $73,886,000 to $261,311,000 (Ex. 10, Rec:
p. 422, also in this brief) while national banks increased
from $83,360,000 to $193,621,000 (Rec.. p. 397, Q. 2356).

Thus while the national and state banks increased their
deposits 353 per cent during the period, national banks in
creased theirs 232 per cent.

Appellants seek to make some point of the amount of
deposits per bank, but of course, the important considera:

tion is the total deposits in each class of banks and the
relative growth.

John Flannigan, a well known banker, former prest
den of the state association, denationalized within the last
three years; Phil Hall, present president of the Nebraskd
Bankers Association, Greenwood State Bank, denational-
ized in the last three years; both on account of the Guar
antee Fund (Rec., p. 257, Q. 1319). Minick Crawford:
former president of the Bankers Association, Crawford
Nebraska, also denationalized (Rec., p. 278, Qs. 1441-2):
The list of nationalizations included two past presidents of
the Nebraska Bankers Association and the present presi:
dent (Ree., p. 279, Qs. 1444-5)

EARNINGS. The Slump of national bank net earnings
during the deflation period in Nebraska, was greater than
that of state banks, and shows strikingly that the Guar-

antee Fund minimized the loss of state banks rather tha
cithanced it.
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During the period from 1922 to 1928, inclusive, the na-
tional hanks of Nebraska outside Lincoln and Omaha
“rned annually an average of 2.74 per cent, or less than 3
Per cent net on their capital and surplus, and during the
last five years averaged only 2.01 per cent per annum
ECOInpilati(m from comptroller’s report, plaintiff’s Exhibit
06, page 910, vol. 4, Orig. Rec.; omitted in printing).

A striking comparison with the earnings of state banks
for the vear June 1, 1925, to June 30, 1926 ( Exhibit 39),
4nd for the 1& months ending June 30, 1928 (Exhibit 38).

LOSSES. That the national banks took larger losses in
Nebraska through the deflation period compared to the aver-
ige of the balance of the United States and about double
the percentage of Nebraska state banks is indicated by a
COmparison of the losses of state banks hereinbefore given
and the losses of national banks on plaintiff’s Exhibit 50
from comptroller’s reports.

THE LOSS OF NATIONAL BANKS (EX. 56, VOL. 4,
PAGE 910, ORIG. REC.):

Per Cent Net Losses to Gross Earnings

Nebraska Lincoln Omaha Total U. S.
1921 6.2 11.7 16.1 12.8
1922 12.4 14.4 18.4 14.1
1923 10.1 12.9 20.6 10.4
1924 20.2 =07 32.5 105
19925 17.2 6.7 14.0 9.0
1926 19.3 11.2 19.4 8.5
1927 18.5 13.0 922.3 8.7
1928 12.7 13.3 5.8 8.7

n . v . .
The year 1921 in Nebraska indicates the normal losses ;
lll(‘ll, as in state banks, comes the peak percentages through

1924, 1925, 1926 and 1927, with a recession in 1928,

r.stlouisfed.org




112 ABIE STATE BANK VS. WEAVER, ET AL.

Especially note that the percentage of net losses to gros
o
earnings of national banks in Nebraska in 1926 was 19

per cent, and 1927, 18.05 per cent, and that as against thi%
the percentage of gross charge-offs or bad debts by th¢

state banks of Nebraska for the 18 months, including th¢
“11“1’(" year 1927 was $2,233,968 out of gross earnings of

23,977,661, or at the rate of approximately 10 per cent of
SIOSss e.unmgs. In other words, the losses in national hank®
Were approximately twice what they were in state bank®
and the loss in national banks was almost equivalent ¥
percentage to the charge-offs in state bank, plus the pay’
ments to the Guarantee Fund. The stabilizing influenc®
of the Guarantee Fund was effective.

The losses of national banks in the Kansas City Re€
serve District as compared with the United States as @
whole is further shown by data from page 877, I ederd!
Reserve Bulletin for Dec ‘ember, 1928 (Exh. 60, Orig. Re®
p. 912-a), and data from page 879, same exhibit; onl¥
partially printed in record) :

Losses on Loans Loss on lnvestmeﬂtst
= per $100 of Loans per $100 of Investmen
Kansas City District
1928 1.12 33
1927 1.57 39
All Member Banks
1928 .52 40
1927 53 40

A comparison shows that the Kansas City District on it®

investmen ts— bonds—runs lower than the averages, Th¢

substantial purchase of bonds is a

recent development 19
this agricultural country.

The losses on loans in the Kan
sas City District appears double and treble the average®
in the country as a whole: another evidence of deflation-

gitized for FRASER
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A striking drop appears in the year 1928; further confir-
Mation that in national as well as in state banks, the de-
flation 1osses have been practically eliminated.

31. The relatively small amount of the annual Guaran-
te Fund assessments through the years; no special as-
Sessment levied in each of seven years.

The law as originally enacted and as held valid by the
United States Supreme Court provided for regular assess-
ents of one-tenth of ome per cent and maximum special
8sessments of one per cent on average deposits. The
bang: rs of the state procured legislation in 1923, cutting
the authorized assessments practically in half by reducing
the mazimum special assessment to one-half of one per cent.

r . .

[he maximum special assessment that this court now
has under consideration is exactly one-half of the amount
held valid by the Supreme Court of the United States.

There is included in the printed record an exhibit show-
g g 1ist of the regular and special assessments, the rate,
tota) assessment and the average deposit for the years
1911 o 1928, inclusive (Rec., p. 487, Exh. 44).

Then the act was amended at the instance of the banks
to reduce the maximum special assessment from one per
Cent to one-half of one per cent. Since the amendment of
the act only five-tenths per cent special assessment could

be levied in any one year.

It is worthy of note that for the nine years, 1919 to 1927,
Mclugive, including the three years above when the largest
4Mount was levied, the average special assessment for the

er.stlouisfed.org
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nine years was five-tenths of one per cent ($500 on $100,000

of deposits), and that for the four years 1924 to 1927, 1
clusive, the average special assessment was .045 per cent

($450 on each $100,000 of deposits).

During the eighteen years from 1911 to 1928, both years
inclusive, and including the last unpaid assessment now it
controversy, the average assessments for the period, i¥
cluding both reqular and special, have averaged less than
four-tenths of one per cent ($400 a year per $100,000 of
deposits) : to-wit, sixty-nine-tenths for the eighteen yeal®

and less than a million a year for the period.

AMOUNT AGAINST EACH BANK OF THE SPE
CIAL ASSESSMENT IN ISSUE.

in

The interveners offered
3 al . . e o : '. e
evidence Exhibit A, Record, page 568, showing th
: i0i conspd 'aosiin

amount of the current (’”J””l(’(] assessment assessed dg‘nn

¢ach bank listed in Exhibit A attached to plaintiff’s petition:

We challenge the court’s attention to this exhibit &

. k : aid
showing how small, relatively, is the amount to be pall
by each bank.

32. Threats of the banks to liquidate or nationalize:

The argnment that certain banks will possibly liquidat®
nationalize affords no reason for judicial nullificatio®
of the law. The court is asked to take into consideratiol
and speculate as to the effect thereof. There is no evidence
on the proposition. This same threat was made at the

time of the enactment of the law bhut a v
withdraw.

or

ery few banks did
But that question is not in this case.

igitized for FRAS_ER
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Mr. Schantz on cross-examination testified that he was
ll.nab]e to name any strong state bank that would na
tionalize or any state banks that would liquidate if the
d8Sessments were continued (Rec., p. 637, Qs. 4158-60).
He refused to express and had no opinion as to when such
a8sessments would have that effect (Rec., p. 637, Q. 4161).

A fair consideration of this matter, if the same were

PePtinent, would involve broad and extensive evidence as to
the advantages and disadvantages of the national and state
l'anking‘ systems, and an appraisal of the various benefits
atftilt'hing to a state banking charter as distinguished fron:
4 National. There are many advantages attached to a state
Charter g distinguished from a national one. Some of
these ape statutory of which the court wil take judicial
lotice, Among these are: A national bank is required t:
ke“l' a certain percentage of its deposits with a federai
YéServe hank without interest. A state bank is mot unde
thig obligation; it gets interest from its depository. A
State bank may loan to one borrower 20 per cent of if
“apital and surplus; a national bank only 10. A state
han can make individual loans to its customers as larg
5 a national bank with twice the capital.
These and other benefits and advantages the legislature
‘onferred on state banks in imposing the Guarantee Fund
f)l)li.‘i:l(iml are illustrative of the impossibility of a court
ludicially inquiring into and passing on the matter. Mani-
festly an inquiry into the matter of the continuance of th
Gll:n-nntoo FFund Law involves an inquiry into all related
Watters and the law as a whole.

J
Such threats are no more competent now than they
“'e]-(x

twenty years ago, at which time they were made
fl'eely,

b
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Take the case of these unorganized thousands of claimant
depositors; men and women who trusted these banks; be
lieved their representations; relied on the decision of the
Supreme Court of the United States; men and women who
respect their own legal and moral obligations; depositors il
the plight of Rev. Peterson and the stipulated wit"
nesses. On what tenable theory of law or equity or "00d
conscience can they thus be judicially deprived of such per

centage of relief as the assessments to be paid by go
banks in the system will afford?

33. The “Eight Per Cent of Capital’” Deception.

The banks have adopted as a slogan in this case and
constantly reiterated the misleading statement that they
pay eight per cent tax on their capital to the Guarante€
[Fund. They pay nothing on their capital to the Guarante®
Fund. The Guarantee Fund payment is an expense of
operation, a charge against operation and for the privileg®
of doing business as a bank. Tt is no more to be ﬁ;:m'(“'
48 a4 per cent on capital than is any other expense 0f
operation.

For instance, take the analysis of operating expense and
income of the banks for the year ending June 30, 1926
(Exhibit 39). This shows that of each dollar of income ©0f
the banks there was paid to the Guarantee Fund nine and
eight-tenths cents, or about one-eleventh of the income and
that there was paid as salaries and wages 23.90 cents out of
each dollar, or approximately one-fourth of all income:
Inasmuch as the salaries and wages amount to about twe
and one-half times the contributions to the Guarantee Fund
it would be just as relevant and reasonable to state thaf

the banks paid twenty per cent of their capital as wage$
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d salaries as to say that they paid eight per cent of
their capital as contributions to the Guarantee Fund. The
Mine jllustration will apply and the same figures hold good
With respect to interest on deposits on savings accounts
ll'ai(] by the banks and which amount to more than five
fimes the payments to the Guarantee Fund. With the same
easoning they could state that they paid forty per cent
o their capital as interest on deposits and savings.

These assessments are an expense of operation; a charge
dgaingt earnings for the privilege of doing business as
bm”‘“, and largely and actually come out of the earnings
?""li(:], the Guarantee Fund itself creates. The annual gross
Meome of the banks is approximately the same amount as
the capital (Exh. 39). The banks pay from nine cents to
n cents out of each dollar of gross earnings to the
Guarantee Fund.

34, The assets and liabilities of the Guaranty Fund;
and g aggregate net liabilities; there was no conceal-
Went of amount; the bankers’ knowledge was greater
than that of depositors; extent of knowledge immaterial,
the amount adds nothing to the maximum permissible
anua] assessment against the banks; it affects only the
cla'imant deposits; no interest is paid on claims.

It appeared at the time of the trial that the gross book
Value of the assets in the hands of the Guarantee Fund
("Ommissi(m was $39,511.701. The liability in veceivership
bang was fixed but the liabilities in commission—operated
“anks and the probable realization on their assets was a
Matter of estimate. The evidence fairly disclosed that the
Uet liabilities would be less than $12,000,000.

er.stlouisfed.org
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Secretary Peterson of the Guarantee Fund Commissiof
made an estimate of net liabilities of $16,000,000 in his
statement prepared for plaintiffs (Rec., p. 122, Exh. 1)

His cross-examination thereon, however, developed:

That he omitted the asset of stockholders’ liability (Rec:
P- 120, Q. 316), which in a previous statement he had in"
cluded and expected a realization on, of 25 per cent; (he
experience of his department showed a realization of 2V
per cent on such assets (Ree., p. 114, Q. 268) ; this reall”
zation would be more than $1,000,000 as the assets i
the hands of the commission were much larger than &b
the date of the previous statement. In this Exhibit 1 I
admitted he listed the item of “sale assets” at about half
their value (Rec., p. 95, Qs. 112 to 118, inc.).

The assets on hand (book value) had increased from
$28,700,000 to $39,500,000 between his statement of May;
1927 (Ree., p. 126, Exh. 4), and his statement of Decem’
ber 31, 1928 (prepared for the trial), (Rec., p. 122, Exh. 1)
still he placed the expected realization at the same amoubdf
in eac h, to-wit, approximately $10,000,000. In the latter
statement Mr. Peterson did not disclose that $2,239.691 of
the assets listed in said Exhibit 1 were cash until he was
recalled to the stand and specifically asked the amount of
money therein (Rec.. p. 196, Q. 916). Of the $39.000,000
listed as gross assets of which he expected a realizatio?
of only 25 per cent or $10,451,932, approximately one:
fourth of said realization was already in cash and
$17,000,000 of the $39 000,000 of assets was in going banks.
being operated by the commission (Rec., p. 122, Exh. 1.)-
In referring to Exhibit 1 it should also be noted that the
number of hanks is duplicated and that 70 banks in which
there were “sale assets” are the same banks included in
the other banks listed (Rec., p. 99, Qs. 145-6).
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However, the aggregate net liabilities primarily con-

Cerng the depositor in a failed bank, for it affects the time

When, and the extent to which he will receive his money;

It doeg not increase the bank’s annual assessment or con-
Uibution for that is fixed by law.

Y . .

The regular and special assessments approximate
M,GUU,U(N) per annum and would pay this liability in about
Seven and one-half years.

As showing the comparative value of the Guarantee
Fu“d; it appeared that the total liabilities of all failed
bankg since June 30, 1914, had been $75,650,933 and of
Which §50,000,000 had been liquidated and paid; 70 per
“ent having been paid from the assets of the failed banks
and 3 per cent from the Guarantee Fund (Rec., p. 121,
Q8. 320-4) leaving, roughly, $26,000,000 of liabilities as
dgainst which there are the assets of book value of
$39,031,605.

CAPITAL ASSESSMENTS ON STOCKHOLDERS.
Comment js made by appellants on the fact that $2,000,000
9 capital assessments have been paid by stockholders.
There ig not the slightest evidence that the cause for these
Payments was in any wise related to the Guarantee Fund
A8sessments; on the contrary the evidence hereinbefore
Quoted was that the Guarantee Fund had been a stabiliz
g influence and prevented losses and the inevitable con-
“lusion is that but for the Guarantee Fund the banks in
Vhich these capital assessments were collected, being weak
by reason of losses, would many of them have failed or had
"uns on account of their apparent weakened condition. As
e witness expressed it, it was common knowledge that
Ulder the operation of the Guarantee Fund law and

iIzed for FRASER

er.stlouisfed.org




120 ABIE STATE BANK VS. WEAVER, ET AL.

through the period of stress a bank on one side of the
street could fail and close without causing the slig,htest
embarrassment to the bank on the other side because Of
the confidence in the fund (Evidence hereinbefore quoted):

INTEREST ON LIABILITIES. In line with plaintiffs
policy of exaggeration they say it will take the assessment®
to pay the interest on the liabilities.

The interest on adjudicated claims, if paid, would be
less than one-half the amount thus ertravagantly stateds
and the same claimants would get it, and in the S””“'.
proportion, and benefit thereby in the same amount as 1
it were paid as principal.

But, quite important, the guarantee fund has not bee"
paying, nor the depositors asking, interest except in a feV
isolated litigated claims reaching the supreme court, as
was testified to. In fact adjudicated claims were paid 0
until October 1, 1927, and those now unpaid have hee¥
allowed since from that time down to the time of the
(rial (Exh. 54, p. 820, vol. 4, Orig. Rec.)

Again, if the item of interest becomes important, it 1
6its3 . . . all
within the power of the legislature to provide that al
assessments paid shall apply on principal of deposits.

Reference is made in the governor’s message to ;u'('l'"‘"l
interest on certificates of deposit, and accrued interest 0%
liabilities of the guarantee fund. The reference to acerued
interest on certificates of deposit had reference ty that a¢
crued at the time the bank went into reccivership, as of
course no interest is allowable on deposits while a pank
is in receivership and pending adjudication; it is in cu¥
todia legis.
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KNOWLEDGE OF EXTENT OF LIABILITIES. Ap-
Pellants state their lack of knowledge of the net liabilities
Of the Guarantee Fund. Failed banks have been under
the control of the Guarantee Fund Commission since 1923,
and it hag operated a large number of banks taken over.
The members of the Commission are appointed by the
80vernor from names chosen by the state bankers.

Mr. Kirk Griggs, secretary of the Department of Trade
and Commerce in 1925 and 1926, testified: That about
JaIlll:n'y 20, 1925, he had a meeting with Mr. Schantz ana
Other representative bankers in Lincoln and that he had
Made a resume of conditions and asked them their advica
4nd he told them that he “figured the losses then existing
Payable out of the Guarantee Fund would amount to over
%,000,000 (Rec., pp. 650-1, Qs. 4226-32) and that he meant
flet losses (Rec., p. 653, Q. 4241); and he told them that
! his judgment the number of banks probably involved
Would amount to 215 (Rec., p. 652, Q. 4233).

In May, 1927, the bankers’ committee met in Lincoln
d an estimate was made at that time of the assets and
liabilities; the assets then being $28,720,257 and it was
®Stimated that the net loss would be over $6,000,000 (Ree.,
D. 126, Exh. 4).

As will be noted, the amount of the net liability of the
find from time to time is a matter of opinion, largely
based on estimate and value of assets. The book value of
the agsets of the fund has at all times been vastly in excess
Of the liabilities. At the time of the trial the book value
Of the assets of the Guarantee Fund was $39,000,000 and
the liabilities about $26,000,000. So the net amount was
1 matter of judgment as to realization on assets.

itized for FRASER
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s noe 8

At the time the advertising was done in 1926 the banker]

apparently then knew that the net liabilities of the fun
were in excess of $7,000,000.

[n March, 1928, Mr. Schantz prepared and circu]ated
two thousand copies of a pamphlet concerning the
Guarantee Fund Law (Rec., p. 627, Qs. 4096-4105)'
He quoted in this document “The Story No Othe"
State Can Tell”. He therein referred to the total
net liabilities of the fund as ten million dollar®
and recommended a system of paying the depositors with
receiver’s certificates in order to make the claim :1vnilab¥";
as security for loans and give the depositors the use of thei!
deposits. There was then no question about ability of f'h"‘
banks to pay assessments, or of repudiation of liabilitie®
or of diminishing benefits.

Mr. Bliss, a state banker, has been in active charge Of’
the banks. There is absolutely no evidence that eith®
Secretary Bliss or Secretary Peterson deceived the hank
ers, or anyone else, in the premises. But of course the
extent of the losses and the character of liability cannof
under any proper theory of the law be a basis for the
banks denying liability for the fixed maximum assessment:

Plaintiffs state: “Estoppel must be based on acts pe’
formed by one party with knowledge to the detriment of
another party having no knowledge or means of kno“’lj
edge.” To support this statement they argue voluminously
as to the time when they ascertained the liabilities of the
guarantee fund.

They had knowledge in fact; but the knowledge or lack
of knowledge apparently cuts no figure in the principl®
applicable.
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The aggregate of the net liabilities did not add anything
0 the permissible assessment against the banks. It
Werely went to the question of the time when and the
dMmount, of the payments on accrued claims. It chiefly
“Ocerned the claimant depositor.

("(‘»I'tainly, there is no evidence that the depositors knew
Wything ahout the extent of the liabilities.

) 35. The alleged conversational guesses as to future
08ses and failures; and possible future losses as indicated
Y statements in Examiners’ Reports.

.Mm'h time was devoted by appellants to a cross-examina-
tion o Mr. Bliss, secretary of the Department of Trade
ll Commerce, with reference to what he might have there-
Wfore said in conversation with their Witnesses Stevens
a'fd Schantz with respect to the number of banks whic
f’"ght have capital impairment and might thereafter fail,
l.lf“] to Stevens and Schantz recollection thereof. Mr. Bliss
df‘] not recall making the statements. Appellants have
Picked out a few isolated questions and answers from this
f’e“timony. A fair analysis of such testimony would require
s Quotation here verbatim. We will not burden this brief
Vith

We submit that such testimony of conversations was
Whony incompetent. If held competent for any purpose
they would not be binding upon the banks from any angle
Wd would not be binding upon the depositors. Manifestly
Such expressions of opinion if made as to what could or
Wight happen would have slight weight. Mr. Bliss ex-
PMaineg it all by his statement that anything he might
Ave said had reference to his estimate as incorporated in
'€ bankers’ committee’s report of May, 1927, that after
hat report 100 banks had been closed; that other banks

itized for FRASER
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had taken care of their losses by assessment or otherwisé
(Rec., p. 192, Q. 898), and that at the time of the trial
nearly all the banks that he had referred to in said report
as having probable capital impairment had been cleaned
up and disposed of in some way (Rec., p. 198, Q. 934).

As a matter of fact, the testimony of Mr. Bliss and all
other witnesses as to facts and figures on earnings, condl’
tion, etc., negative the probability of his cver Foyine made
any such a statement. Manifestly, an isolated statement
of that character, if made in a conversation, would hav¢
no substantial evidential value in any event and shoul!
have no prejudicial bearing on the rights of depositors.

Analogous are the statements of Mr. Stephens and M
Schantz that they thought if the assessments were colY
tinued the majority of the banks would operate with im’
paired capital or be forced into liquidation. Neither 0f
them gave a single figure that would support such a gues®
In fact, the acts, conducts, representations and statement®

of each prior to the trial had been just the reverse of
such a position.

Examiner’s Estimates of Probable Losses in Going Bank®

Long after the plaintiffs had rested their case they asked
Mr. Marshall of the banking department to run on an add
ing machine from examiners’ reports made from time 0
time during a fifteen months period, the total amounts noted
by the examiners as losses and probable losses, the amoun'
of loans and discounts in all the banks six months due and
demand paper carried twelve months or more. This wa®

done. Appellants stress such figures; but do not include the
related facts.
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It dppeared that none of these examinations had been
(‘l\a.d(. at the same time nor for the same period. Some items
.EJW't("] to by the examiners had been collected in or other-
Vise emoved ; some of the objections were disputed by the

Bhks  m ol " oy
t‘”\\ The ecriticized items were distributed through the
Nis

adte

N“.““g

banks without reference to whether the bank was
(R or weak, dividend paying or non-dividend paying
€C., p. 559, Qs. 36089).

Mr, Marshall testified that in the case of the notes six

Month past due and demand notes carried 12 months or
'“0"9, it was merely a classifying and the question of
:"h(‘thvr they were good or bad did not enter in (Rec., p.
v60, Qs. 3615-7). Plaintiffs had referred to these as “statu-
ory haq debts.”

There was no foundation for the introduction of the
lotal from these examiners’ reports and they should not
Ve been admitted without an opportunity to examine
‘1hom and cross-examine in detail with reference to them.
: € total amount thereof based on the total loans and in-
‘I:ztrmenls of $216,342,687 was 1.82 per cent (June 30,
<8, statement, p. 664, Record). As stated, testimony of
I Bliss was offered that more than one-third of this had

ey . i
fen disposed of. It was further testified to that many ot

the ; :
‘¢ items were not admitted by the banks to be loss or

l’ml"«lhlv loss.

: Hﬂ\‘illg in mind the commendable disposition of exam-
Ners closely serutinize and ecriticise with a view to
k_e"Diu;x the banker diligent in the matter of his loans and
‘]‘Scnunts, we think it is a fair statement that the percent-
8¢ of jtems criticised as above would prevail under any
p:’"ﬂitinns in the banking business. The strong banks get

i :
€ criticisms as well as the weak.
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We submit this evidence was entitled to little pPOb]"
. v s s e P i(
tive force on the issues. The trial court in its opinion di
not refer to it.

36. The benefits of the law to the banks—past and
future; the courts can not measure them.,

The evidence is overwhelming and not denied as to th¢
benefits of the Guarantee Fund to both depositors and
banks. The only reason suggested by the plaintiff as
why it would not be of a continuing benefit was its larg
liability. This the banks urge by way of argument rathe"’
than by way of evidence. The public does not urge it
the public authorities do not assert it. The extent of I
liabilities did not add a dollar to the maximum $600 p°

$100,000 of deposits annual payment of assessments DY
the banks.

The banks admit past benefits to them from the Guara®
tee Fund. The evidence of impaired benefits now is scant:
They raise it by inference and imply it from the amount of
the acerued liabilities of the Fund; this is a matter of arg’®
ment and is covered hereafter. It is in evidence that the
acts of the banks in giving notice of their intention to filés
and the filing of this suit was the disturbing factor. It I
the only tangible evidence of reduced confidence.

Inasmuch as the Guarantee Fund provisions were r¢
ated for the benefit of depositors the benefits to the bank®
hecessarily arvise indirectly although, as has been hereil
shown, there were large benefits to the banks. Manifestly:
the extent of the benefits to depositors in the past has nof
been at any time a matter for judicial computation and
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i 'S not susceptible to judicial measurement. In considering
id the Present and future the court is asked to nullify the law
0 the ground that it has ceased to be beneficial to the
deDOBit(ns; in existing banks and to the banks. We submit
d that the future benefits of the law to the depositors or the
bankg cannot be judicially measured or ascertained. No

i
‘“thOI'lty has been or can be produced supporting such

1t | “Ourge,

d

[0 The fact of whether the fund has accumulated liabilities
¢ !las two effects; it affects the time within which depositors
o1

M failed banks will receive payment, and it no doubt di-
Winighes some the extent to which a present day depositor
"elies on the protection of his deposits. But it adds noth-
]ng to the maximum assessment to be paid by the banks.
If the liability of the bank was unlimited a different ques-

8] X
0 might be presented.

3 . If the law is for the benefit of depositors in failed banks
f ' Would seem absurd to contend that they should forego
¥ theiy. claims because of the extent of the claims arising.
i Th@Y are not responsible for that situation.

B Appellants contend that the fund is for the benefit of
hXistiH;: depositors in going banks. It is of course for the
be”eﬁf of all depositors. From the depositors in going
anks today trusting in and relying on the law, its adjudi-

¢ ateq validity and the express and implied promises of the
)

: ks, come the claimant depositors of tomorrow—includ-
i

- U2 public officials with unsecured public deposits. Such

e the claimant depositors as now exist in many thou-
“hds—public and private.

Diglized for FRASER
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Claimant depositors are the only ones that have 0¢®*
. -3 . : 0
sion to actually participate in the fund or opportunltyt
participate in the assessments levied and now enjOiued'

in that sense the depositors are the real defendants; i

that sense they avail themselves of its protection.

At the time this suit was started, there were depOSiwlﬂ
adjudicated claims of $10,536,518.59 (Rec., p. 87, Qs. 567!
The annual regular and special assessments of $6 p
$1,000 of deposits produces anuually around $1,600,000’
which is equivalent to 15 per cent of these adjudicate‘]

claims.

In determining the benefits of the guarantee fund Ja®
0 hﬂd
de

relatively, at any stage, as between depositors wh
become claimants through failure of banks and the

. : : . o hE
positors in going banks, the benefit to the former 18 b

: : B a . hi*
more tangible and visible, and definitely ascertainable. T
: ; . g
is necessarily so. Only a portion of the depositors

going banks ever become claimants against the fun®
The depositor in a going bank places reliance on the f“nl
to the extent of depending on the measure of security whic”
the assessments will give in the event that he is added
the existing claimants.

: . 1P
This benefit to the depositor in the going bank Of

the closed bank is not in the same degree that it wou¥
be if the Fund had no accrued liabilities. But the de’l’”“m
in the going bank has exactly the same benefit and pre
tection as the depositor in the failed bank, in that e
knows that should the bank fail, he will participate
instanti in the depositors’ guaranty fund.
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ok $T1|e enjoined assessment for the last half of 1928 was
i 99 s . -
t 622,947 76. The regular and special assessments since

then amount to less than $2,400,000, none of which the

efll banks have paid, so that the total assessments now in issue

i e little less than $3,000,000. The banks have accumu-
ed the same in their hands pending the determination

’ OF this suit.

15 il e e s

7 37. The bringing of this suit by the banks and their

)er ajttelnpted repudiation of their liability has impaired pub-

), lic Confidence in the banks; has been the principal source

ol ° reduced benefits from the Guarantee Fund and has re-
“Wted in pank failures.

The State Bankers Association meeting was  held in
¥ “lllahn. Nebraska, in November, 1928, and the newspapers
ol ‘arried the report that certain state banks would contest
e the assessment and refuse to pay it. The president of the
he SSociation announced that the banks were not going to
i Pay the agsessment. The banks thereafter did commence
i1 :Oﬂnit and the agitation, including the suit, created ner-
i M;‘ﬁ"**-“ﬁ and distrust in the people (Rec., p. 285, Qs.
d %6-90; Rec., pp. 469-70, Qs. 2862-3)

& Thur(*npnn public officials commenced to demand bonds
(0 ang jp December, 1928, about the time the suit was filed,

N i

State Treasurer Stebbins learned of the proposed contes:
O A

f assessments and as he stated, he “played safe and asked
P " bonds” in the latter part of December, 1928 (Supp.

i Re“-, pp. 60 and 61); public officials also had commenced
’ ' ask for bonds insuring public deposits (Bliss, Rec., pp.
y 16970, Q«. 2862:3).

0

t Appellants have gone outside of the record and stated
he alleged number of banks that have failed in 1929 and

1930 . .
B0; the number is grossly exaggerated; and the bank

r.stlouisfed.org
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failures that have occurred are largely attributable w
the bringing of this suit. Reference to Exhibit 10 Will
show that the banks, through the period from 1920 to 19
held their deposits substantially intact, notwithstandi?
the large number of failures. Whatever losses they ha
suffered since the bringing of this suit are solely attrib”
table thereto.

There is no evidence of any diminution in the benefit o
the law to them until they precipitated this c()ntrov(ﬂ”s:'/'
Until then the depositors in failed banks had confidenct i
them; and the depositors in going banks gave no eviden®
of impaired confidence.

38. The alleged ‘‘Public Interest’’ asserted by tbe
banks is but the camouflage of the large state bank®
they only sponsor this suit; the defendants’ public oﬁicials
are asserting the public interest.

39. Messages of the outgoing and incoming govel;'
nors are in harmony with the statements of this brie*

But, say the banks, these liabilities having accrued t0
claimant depositors of failed banks, the present-day de
positors in going banks will receive no future benefit iln.d
the payment of existing obligations will affect the p“bhc
interest and decrease the ability of the banks to mee!
their obligation to present-day depositors and to mak’
compensatory earnings. Thus hiding under the cloak
the public interest and that of the present-day depositor™
their asserted grave concern for both is purely camouflag®
to increase their own earnings at the expense of the 4
positor.
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Appellants have quoted a few isolated excerpts from the
na“"ural address of Governor Weaver. That both Gov-
‘Mor W(‘lV(’l’ the incoming governor in January, 1929,
Nl Governor McMullen, the retiring governor, held views
ho“.Y in harmony with the position of appellees in this
“A8e g shown by the following quotations from their re-
“Pective addresses on that occasion.

Governor MecMullen, in his farewell message to the 1929
t(;g‘glature, in concluding his reference to banking condi-
0§ and these assessments, said (Exh. 11, Senate Journal,
P 197, vol. 11, Orig. Rec.):

“So long as these bank losses remain unpaid, the
Suarantee law should not be repealed and its pro-
Visions should be protected from nullification. De-
Positors of failed banks are legally and morally
entitled to their money. They have taken the wor
of the banks that their deposits would be secure and
they have depended on the integrity of the state to
See that the guarantee laws are carried out in good
faith.”

MAnd prior thereto, in the course of the address, he had
ated (pp. 42-43, vol. 11, Orig. Rec., Senate Journal) :

“When the bank guarantee hill was under discus-
Sion by the legislature of 1909, the point was stressed
that only the small depositor, such as the day laborer,
the widow with her meager savings, and similar ac-
ctounts, should come under its provisions, but as the
bill passed it included all deposits of whatever size
Or kind. According to available records, the measure
met the opposition of three-fourths of the state bank-
ers.  (ounsel was retained by opposing bankers and
the constitutionality of the law tested in the federal
Supreme court. The law was sustained by that body
in a decision rendered in 1911 and state hankers have

r.stlouisfed.org
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paid, their assessments as levied annually until the
second half of the special assessment for the year
1928 just closed. On December 21, 1928, notice W&
served on the state that payment of the special asses®
ment mentioned would be resisted and a restrainib®
order asked of the courts on the ground that the
assessment is confiscatory. While many state banker®
opposed the law when it was first enacted, there wer
others who engaged in the banking business because ¢
the law and in spite of the payment of assessment®
for nearly a score of years have been benefited to the
extent that their banks have grown into large an
substantial institutions. During the years of the
development of their banks under the guarantee laWw
they were outspoken advocates of the vuitable ant
protective features of the measure and mnp]msized
the advantage to the depositor in having hLis accoudt
secured. However, when banks to Le ¢lisal in reasel
in number and losses to the guarantee fiind ovew i
volume, it was the larger banks, those that formerly
had extolled the law, that first protested agains!
paying their proportion of the special levy and pre
posed to other state bankers that organized effort D€
made to have the special assessment feature of the
law declared null and void. These protestants assert
their willingness to pay the regular assessment, whicl
is one-tenth of one per cent, hut are anxious to D€
relieved of the special assessment, constituting five
tenths of one per cent. If the courts hold the sp(’('ial
assessment unconstitntional and the regular assess
ment is not increased to make up for it, the guaranteé
law is doomed.

“In 1909, before the cuarantee law was in full
operation, the 659 state banks reported $71,000,000
of deposits with a capital investment of $12.000,000:
!n 1920 with 1,012 banks reporting there wer¢
§313,()(Nl.00“ of deposits with a capital of over
$26,000,000. In 1928 from the latest compiled 1€
ports of the 730 state banks there are 5}'5268,000;000
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Of deposits with a reserve in cash and bonds of over
$97,000,000 and a total capital stock of $19,000,000.
In other words, 273 fewer state banks in 1928 than
in 1920 and $7,000,000 less capital investment, the
deposits have increased $20,000,000. The low reserve
Position of the banks of 1920-1921 compared to the
large volume of deposits has been completely changed.
The banks now show cash and bonds of $97,000,000,
Which when added to their commercial and feed lot
loans, should enable the average state bank to pay
One-half of its deposits practically on demand. Ex-
cluding the sixty-one banks in receivership and the
Seventy-four banks in the hands of the guarantee fund
tommission, together with an estimated number that
may be taken over in the future. It may be said that
the remaining banks are stronger, more prosperous,
more elastic and more able to meet demands than any
time in the history of the state.”

1 ~ =
(JOV(’mm' Weaver, in his inaugural message to the 1929
0o . . . 9
Sislature, and in commencing his reference to the state
ks and the guarantee fund said Exhibit 11, Senate

J“"I'lml (p. 197, Orig. Rec.):

“Both the republican and democratic state plat-
forms declared in opposition to the repeal or weak-
ening of the bank guarantee law. Regardless of either
the merits or defects of the law, and the guarantee
system thereunder, general assent as to its need and
usefulness has heen given by our people for more
than seventeen years. Undoubtedly the protective
purposes and features of this agency accepted by the
people until recently as adequate, have served as a
great stabilizing influence in both the banking and
other business of the state, and especially during the
adverse financial conditions of recent years. During
this trying period the benefit to all business was so
apparent that T feel sure that the business of the state
could well have afforded and would have been willing

er.stlouisfed.org
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to have generously contributed to sustain the gual
antee fund, had its solvency been then threatened:
In view therefore of the expressed opinion of poth
political parties in this state and of the recognizé!
Lenefits which have already accrued, we should geek
only legislation pertaining thereto which aims to
strengthen and protect the bank guarantee systenk
Our joint efforts in this public endeavor should b€
undertaken in spirit entirely free from partisan bia%
and for the sole purpose of serving the state and its
people.”
Governor Weaver, in a special message to the 1929 legi¥
lature, on February 4, 1929, of which the court takes jud®
cial notice, said that since his inauguration message, €W
ferences had been had with committees of both houses, &
well as with many citizens; and said among other thing®
in discussing banking and the guarantee fund:

“In taking stock of this whole situation, our offi-
cials and citizens should be firm in meeting the at
tack made upon our present laws by a large number
of state banks. The operation of banks under the
laws of Nebraska is based on a franchise right g‘l'nntt’d
by the state. A corporation which has sought, ol
tained, and used such a franchise cannot he heard
assert that it will keep only a part of the contract
It must always operate under the laws of the statf
whatever they are. Any modifications as to th®
present law should be made, not because modification®
are demanded by the banks, but because the int,cl'(‘ft
of the state will be better served thereunder. Unft!
we go to a new basis for the new guarantee fund:
the present rate of assessment should stand.”

40. The Nebraska legislature, in March, 1930, after
the decision in this case, passed an act reducing the futur®
total annual assessments from six-tenths of one per cent




S - e

= e

ABIE STATE BANK VS. WEAVER, ET AL. 150

%0 two-tenths of one per cent, and limiting the latter to a
Period of ten years, and to application on accrued liabilities
(Sen. File No. 3, 46th Spec. Ses.).

We can not in this case consider the reasons which
Prompted the Nebraska legislature to take this action in
Ma“'h, 1930, over fifteen months after this suit was brought,
f'(’" consider the sufficiency of such reasons. This act and
IS effect are further discussed under Proposition of Law
Number 20.

ARGUMENT AND PROPOSITIONS OF LAW

Cases testing the validity of Guarantee Fund laws have
AMways heretofore been submitted on demurrers to the
bang’ petitions. Invariably the laws have been sustained.
The defendant state officials in this case, however, were
of the opinion that the interests of the state and its
People would be served best by a complete showing of
how untrue and how groundless the contentions of the
banks were, as well as raising the legal questions.

In this, we believe, the court will appreciate that Gov
fmor Weaver and the other officials were right. Th
Public interests and business interests of the state arc
better served by a full and complete showing of the facts
than by a tacit admission of the groundless economic cox-
tentions of the banks, as a demurrer would have donc.
Even a technical admission of these untrue assumptions
ind complaints would have been seriously injurious from

Al economic standpoint.

Upon the trial, as the conrt will appreciate, the banks
faileq wholly to show that the Guarantee Fund assessments
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ever materially influenced the failure of any bank or ghat
the assessments are now oppressive. A contrary state of
facts was conclusively established. We have summarize!
and quoted the evidence at length in this brief; perhaps 0"
much. But it is in line with the policy of the Nebrask
state officials to have the case fully and fairly tried 0"
the facts as they exist and not from a fictitious assumptio”
of conditions.

Appellants by ingenious argument, attempt to submi
the issue in this case as one between the depositors with
unpaid claims against the Guarantee Fund and [)1‘?“3‘3]lI
depositors in going banks. They contend that payment of
the assessments by going banks is unfair to present ¢
positors because such payment does not give {hem pre
tection.

. . . *a L

This is not a correct statement of the practical l»“‘“r‘"I

9 ege ant

presented by facts and conditions as they now are al
were when this suit was brought.

The true controversy is whether or not the pre-"'e’lt
stockholders in going banks are entitled to have th®
court by injunction suspend the operation of the Gual’
antee Fund Law (admitted and adjudicated a proper P9
lice measure), until all losses, current and those causé
by the deflation period, are charged off, and the stock¥’
holders receive larger earnings than the banks wer®
earning (average annual net earnings in excess of 7-12
per cent on capital and 5.26 per cent on combined capiw]
and surplus) before the banks are required to meet thei
obligations to depositors with unpaid deposits. If 1€
lieved of these assessments the stockholders would ad-
mittedly, after both current and deflation period lossé®
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re charged off, receive an average annual return of in
€Xcess of 11.18 per cent on the combined capital and
Surplus of their banks.

The Nebraska Supreme Court in its opinion and sylla-
bus sets out in detail part of the evidence showing that
the Guarantee Law had been of tremendous benefit to the
?tat(‘ banks; that it never has been a materially contribut-
g cause of bank failures; that it is not confiscatory or
burdensome and that a complete case of waiver and estop
Pel was made out against the banks. That court was
('!"“I‘ly right on the facts and we believe our full presenta
tion of those facts and the evidence to that court and to

this, the highest court of the country, has been the best
Policy,

PROPOSITION OF LAW NUMBER ONE

Where the legislature has had before it the question
of the benefits of a guarantee fund law to the depositors,
% the banks themselves and to the general public, and the
QUestion of the obligations to be imposed for the public
8%0d ag conditions to engaging in the banking business,
and the legislature under its police power has determined
that the good of the public justifies the enactment of
?he law with its reciprocal benefits and obligations, the
J“diCiary, under the rule applied by this court in the
°le0ma.rgarine and bank guarantee fund cases, will not
Undertake to weigh benefits which have been and will be
fieriv@_d from the law against the obligations imposed by
It or “4o determine whether the law is unwise or unneces-
Sa,rily oppressive’” in its operation.

Powell v. Pennsylvania, 127 U. 8. 678,
Sinking Fund Cases, 99 U. 8. 700.
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Fairbank v. U. 8., 181 U. 8. 283, 21 8. Ct. Rep:
648.

Purity Eztract Co. v. Lynch, 226 U. S. 192.

6 R. C. L., section 12, page 12.

Shallenberger v. First State Bank of Holsteil
219 U. 8. 114, 31 8. Ct. Rep. 189, 55 L. ed. 217;

C. B. & Q. R. R. Co. v. State, 170 U. 8. 57, 4
Neb. 549,

State v. Richereek, 167 Iud. 217, 77 N. il 108

Lubetich v. Pollock, 6 Fed. (2nd) 237 Dist. CF
W. D. Wash.

Schaake v. Dolley, 85 Kan. 598, 118 Paec. R0.

Many elements which must obviously have been of gl'(‘ar
importance with the legislature in the determination of
the provisions and the enactment of the Guarantee Fund
law, are not and never could become proper subjects of
investigation by the courts. The determination of fact?
on which the validity and advisability of the adoption an(
operation of such statutes may depend, is primarily fo"
that body.

The Supreme Court of the United States has steadfastly
refused to usurp the legislative functions by attemptin®
to review the questions of fact and public policy upor!
which a statute grounded upon the police power is l)aSe"1
and is operating. The respective advantages to the depost
tors, banks and public, arrayed against the obligations M
posed by the law, present questions of policy for the dis

cretion of the lawmaking body or for the voters at th
ballot box.

3 : . . . e
And the evidence in this case must convince any O
who has reviewed it, that the banks’ claim that the 1a%
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Pds become oppressive and burdensome, has no foundatiou
I fact,

This court and numerous state courts have adhered to
ttm principle under consideration in all bank Guarantee
Pung cases. It is forcefully stated in the oleomargarine
“A8e, Powell v. Pennsylvania, 127 U. 8. 678:

Whether the manufacture of oleomargarine, or
imitation butter of the kind described in the statute,
I8 or may be conducted in such a way, or with such
Skill and secrecy, as to baffle ordinary inspection, or
whether it involves such danger to the public health
as to require, for the protection of the people, the
entire suppression of the business rather than its
regnlation in such manner as to permit the manu-
facture and sale of articles of that class that do nof
contain noxous ingredients, are questions of fact and
of public policy which belong to the legislative depart-
ment to determine. And as it does not appear upon
the face of the statute, or from any facts of which
the court must take judicial cognizance, that it in-
fringes rights secured by the fundamental law, the
legislative determination of those questions is con-
clusive upon the courts. It is not a part of their
functions to conduet investigations of facts entering
into questions of public policy merely, and to sustain
or frustrate the legislative will, embodied in statutes,
a8 they may happen to approve Or disapprove its
determination of such questions. The power which
the legislature has to promote the general welfare is
very great, and the discretion which that department
of the government has in the employment of means
to that end, is very large.

The legislature of Pennsylvania, upon the fullest
investigatimn, as we must conclusively presume, and
upon reasonable grounds, as must be assumed from
the record, has determined that the prohibition of the




140

ABIE STATE BANK VS. WEAVER, ET AL.

sale, or offering for sale, or having in possession t0
sell, for purposes of food, of any article manufactured
out of oleaginous substances or compounds other than
those produced from unadulterated milk, or cream
from unadulterated milk, to take the place of butter
produced from unadulterated milk, or ecream from
unadulterated milk, will promote the public healths
and prevent frauds in the sale of such articles. If
all that can be said of this legislation is that it 18
unvise, or unnecessarily opprescive to those manile
facturing or selling wholesome oleomargarine as N
article of food, their appeal must be to the legislatures
or to the ballot-boxr. not to the judiciary. The latter
cannot interfere without usurping powers committed
to another department of government.

In Purity Extract Co. v. Lynch, 226 U. S. 192, in an
opinion by Justice Hughes, this court said:

The court has no concern with the wisdom of exer”
cising the police power, and unless the enactment has
no substantial relation to a proper purpose, cannot
declare that the limit of legislative power has been
franscended.

The question is whether the legislature had power
to establish it. The exercise of this power, as the
authorities we have cited abundantly demonstrate,
is not to be denied simply because some innocent
articles or transactions may be found within the pre-
scribed class.  The inquiry must be whether, con-
sidering the end in view, the statute passes the bounds
of reason and assumes the character of a mere arbi-
trary fiat.

In Sinking Fund Cases, 99 U. 8. 700, it was said:
. . . . - > J 2
Every possible presumption is in favor of the¢

validity of a statute, and this continues until the
contrary is shown heyond a rational doubt. One
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branch of the government cannot encroach on the
domain of another without danger. The safety of our
institutions depends in no small degree on a strict
observance of this salutary rule.

In Chicago B. & Q. R. Co. v. State, 47 Neb. 549, affirmed
I ’ s .
YV the Supreme Court of the United States in 170 U. S

a7 :
T, it was said:

It is enough that the courts will not interfere to
prevent the enforcement of the statutes on account of
any mere difference of opinion between them and the
law-making branch of the government respecting the

wisdom or necessity of particular measures.

Nor is such legislation violative of any contract
obligation, since the power to subserve the general
welfare of the people by all needful and proper regu-
lations in the interest of health and safety cannot be

bartered away by contract or otherwise.

The principle is well stated in State V. Richereek, 167
Ind. 917 77 N. E. 1085:

The circumstances that for a time it may inflict
hm‘(]ship, inconvenience, and possibly loss to certain
individuals does not amount to a constitutional ob-
jection so long as such burdens or losses are not
needlessly and unreasonably imposed, but result as an
incident of a general enactment fairly designed to
subserve the public welfare. If the mere fact of re-
sulting inconvenience and loss to an established busi-
ness, admittedly subject to public control, were suffi-
cient to preclude control under the police power, then
regulation would be practically impossible, and this
most salutary and necessary power of sovereignty be
seriously abridged or wholly destroyed.

er.stlouisfed.org
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of the evidence of appellants, the questions urged ar®

which induced this legislation in the first instance or the
economic fairness of its operation as between different
classes affected thereby, it would be a radical departure

questions. Omitting for the moment the complete failure

fundamentally legislative and not within the province
of the courts.

Where a guarantee fund law is enacted, adjudicated 10
be constitutional and a valid exercise of the police power

ABIE STATE BANK VS, WEAVER, ET AL.

Schaake v. Dolley, 85 Kan. 598, 118 Pac. 80, it was
in upholding the bank law of Kansas:

When once a subject is found to be within the scope
of the state’s police power, the only limitations upo®
the exercise of the power are that regulations must
have reference in fact to the welfare of society, an
must be fairly designed to protect the public against
evils which might otherwise occur, Within these
limits, the legislature is the sole judge of the natur€
and extent of the measnres no-e-a 5 4o ae »mplish
its purpose. It may even go so far as to establish 4
monopoly.  Slaughter-House Cases, 16 Wall. 36, 21
L. ed. 394; Re Lowe, 54 Kan. 757, 762, 26 L. R. A:
545, 39 Pac. T10.

is issue in the Noble State Bank case, supra, was di¥
I of by the following statement :

We fully understand the practical importance of
the question and the very powerful arcument that can
be made against the wisdom of the legislature, buf
on that point, we have nothing to say, as it is not our
concern,
the court were to undertake to review and adjll‘ﬁ'
the weight to be given to the various consideration®

the attitude heretofore taken by this court on those

PROPOSITION OF LAW NUMBER TWO
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YMains in operation for twenty years while the banks
and the general public receive benefits from it and deposi-
tors acquire matured, adjudicated claims under it against
the fund, if the authority exists at all to divest these
depositors of their rights and to relieve the banks from
M assessment made and from future assessments on
ﬂeged grounds of public need or welfare, it lies wholly
With the legislature in the further exercise of the police
p"WGI‘; for the matured claims of these depositors ac-
QUired while the law was admittedly constitutional and
Properly operative and while the banks and the public
Were receiving the benefits of the law, can, because of
the rights guaranteed under the constitution, be taken
AWay, if at all, only through the exercise of the police
POwer, which power the courts can not exercise.

Lankford v. Platte Iron Works, 235 U. S. 461.

Mugler v. Kansas, 123 U. 8. 623.

First State Bank of Claremont v. Smith, et al.,
49 8. D. 518, 207 N. W. 467.

Thompson v. Bone, 251 Pac. (Kan.) 178.

Noble State Bank v. Haskell, 219 U. S. 104.

6. R. C. L., Sec. 105, Page 106.

6 R. C. L., Sec. 230, Page 242.

Cooley, Const. Lim. 200, 587, 706 and notes.

Wurtz v. Hoagland, 114 U. 8. 606.

Dartmouth College v. Woodward, 17 U. 8. 518,
4 Wheat. 518, 4 L. Ed. 629.

Hendrick v. Lindsay, 93 U. 8. 143.

Meyer v. Shamp, 51 Neb. 424.

The Guarantee Fund Law prescribes a contract be-
f“’(‘.en the banks and depositors. Practically all deposits
Myolved originated during the past few years and while
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the law was admittedly valid and operative. Thousand
of these deposits have been reduced to judgment and
ordered by the courts paid out of the Guarantee Fund:

These depositors have a vested contract right llIld(j"
the law against the banks of the state bank system. This
contract is a valuable property right which cannot D
taken or divested by judicial decree.

. . \f
This court has passed squarely upon the question ‘1

: i 3 (

the rights acquired by depositors under Guarantee Fuis
; 239

laws. The case of Lankford v. Platte Iron Works, 23

U. 8. 461, was decided upon the proposition that the Staté

. . ould
of Oklahoma was a necessary party to the suit and cou!

not be sued without its consent. But in a dissentin®
opinion by Justice Pitney, concurred in by Justices Day:
Van de Vanter and Lamar, the unanimous opinion of the
court on this issue was stated as follows:

It is submitted that for the proper interpretatio®
of the statute—or for its construction, if (-nnsn'm'ﬁ‘m‘
be needed—we should observe the fundamental ruleS
that apply to contracts; for while there is (lisagfeej
ment upon the question whether the state is a partd
to it, we all agree that the act preseribed a contracts
and one of wide importance, between the banks !I"”L
the depositors, and that the public interest is as muc ¢
concerned in seeing it carried out and enforced .'1(
cording to its true intent and meaning as in i'()v/uil‘“‘!’
that the comtract be made. Not only has. the Sf“te‘
obliged the banks to make this contract with tll("]"
depositors, but in the law it has expressed the term”
in which it shall be made. The courts, therefore, ought
by all means to adopt an interpretation such "‘T
reasonably would have been placed and presumably ll"‘""
placed upon the statute by ordinary bankers and b"”l'
depositors in advance of judicial interpretation; read
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ing it according to the fair import of its terms, with-
out resort to legal subtlety in order to overthrow or
weaken it, but seeking rather to uphold it and give
it effect, “ut res magis valeat quam pereat;” and if
construction be needed adopting that meaning which
the promisor had reason to believe the promisee relied
upon in accepting the offer.

The state banks claim that there is no contractual rela

ti : -
On bhetween them and the claimant depositors.

The rule of property pertains in this court and in Ne
l“'ask:l, that a contract between two parties for the bene
fit of a third, is enforcible for the benefit of the third party,
Cither at the instance of one of the parties to the cont:

O at the instance of such third person. There can be no

( : k
Uestion about this rule.

Hendrick v. Lindsay, 93 U. 8. 143.
Meyer v. Shamp, 51 Neb. 424.

The banks contend, and rightfully so, that their char-
ters angd the provisions of the law pertaining to the same
“Onstitute a contract between the state banks and the
Sate. This proposition has been recognized ever since
the famous Dartmouth College case and is unquestionably
the
Stance, a contract between the State of Nebraska and
fvery state bank in the state, by which the banks unde;

rule in Nebraska. Therefore, we have in this in-

the operation of the law prior to the commencement of
thig snit, became obligated to pay assessments to a fund
for the henefit of these claimant depositors. That con-
tractug right is enforcible by the depositors for their
Wn bhenefit or by the officers of the state as trustees for
the henefit of these depositors.

er.stlouisfed.org
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The contract right of the depositors with matured
claims against the state banks is of the same nature as the
right of the insured under an insurance policy to demand
and receive payment from the insurer. The state banks
prior to the institution of this suit continuously repré®
sented to the depositors that the Guarantee Fund 18V
was “like a giant insurance company.” Here was their
construction of the rights of the depositors at that timé
as published and signed by them in the OMAA Bug seriés
“The Story No Other State Can Tell” and other advertis
ing.

“The purpose of this chapter in the story that onl¥
Nebraska can tell is not to discuss this point, however:
it is to call attention to the fact that the system that
has made this possible is like a giant insurance com”
pany.” (Rec., p. 246, Exh. 8 of Exh. 13.)

“A giant inswrance plan, filled with the spirit of
confidence and trust because the money in the pank
is safe.” (Rec., p. 246, Exh. 8 of Exh. 13.)

“If you put your money in our savings :le/uu'tme"t
you will mot only receive compound interest, but als?
have absolute insurance. One thousand state bank$
are assessed by law for the purpose of /»ml-m'ti"‘,-”
your deposiis. You can not lose a dollar in th¥
bank by fire, flood, theft or failure.” (Rec., p. 340.)

In Farmers State Bank v. Smith (8. D.), 209 N. W-
358, the assessments due from the banks to the Guaranteé
Fund were held to be similar to “loss payments due from
the insurer to the insured.”

In its opinion the court said:

“Treating the depositors’ guarantee fund law as am
insurance scheme, the assessments are not in.\'ur(nl(“"
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premiums duwe from the inswred, but in the present
state of the fund are loss payments due from the
insurer to the insured; payment to the fund being a
means of payment to insured depositors who are not
appellant’s debtors.

The banks’ own interpretation of their own obliga
tions and the depositors’ rights under the law is entitled
to great weight. As said by this court in the Lankford

“ase, supra:

“The courts, therefore, ought hy all means to adopt
an interpretation such as reasonably would have been
placed and presumably was placed upon the statute
by ordinary bankers and bank depositors in advance
of judicial interpretation; * * * * and if con-
struction be needed adopting that meaning which the
promisor had reason to believe the promisee relied
wpon in accepting the offer.”

Appellants cite the case of Wirtz v. Nestos (N. D.) 200
?\I. W. 524, as authority against the holding by this court
N the case of Lankford v. Steele, supra. Analysis of that
decision, however, supports the propositions we have been
diScnssing.

The Guarantee Fund Law of North Dakota providing
that depositors should be paid in the order the banks
Closed, was by the legislature of that state amended in
1923 to provide that the commissioner should pro rate
Payments to depositors in all closed banks without regara
1 the order of closing. That court held that the legis-
latyye of North Dakota had enacted the Guarantee Fund
law in the exercise of the police power and that the law
fould pe modified by the legislature as against those who
had 10t perfected their claims.

aser.stlouisfed.org




gitized for FRASER

148 ABIE STATE BANK VS. WEAVER, ET AL.

The North Dakota legislature in the further exercis®
of police power changed the order in which the deposi”
tors should be paid from the guaranty fund and to this
extent modified the rights acquired by depositors. But B¢

court could divest these rights by judicial decree.

In Standard Oil Co. v. Engel (N. D.), 212 N. W. 822,
cited by appellants, the conrt held that the Gnarante®
Fund law properly vested final judicial authority to pas®
upon claims against the fund, in the commission, although
no appeal would lie to the courts from the decision of
the commission, and that mandamus would not lie 144
control the judicial discretion of the commission in pas¥

ing on claims.

In both of these cases cited by appellants, reference 1
made by dictum to the nature of the rights of the depos"
tors. Neither of these cases were, however, decided upo?

that issue and are not authority upon it.

It is urged since the banks at the time suit was prought
had an average annual earning of only 5.26% on col”
bined capital and surplus after charging off in 18 month®
over two million two hundred thousand dollars of curren
and deflation period losses, that there has been a chang®
of economic conditions which will warrant the court i"
divesting these depositors of their vested contract right™
This proposition is neither sound in fact nor in law. But
if this were a sound economic proposition and if som’
economic necessity for change did exist, the courts would
not for that reason be empowered to divest or diminish
these depositors’ vested contract rights.
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In the case of Thompson v. Bone, 251 Pac. (Kan.) 178,
::" attempt was made to invoke court action because the
"larantee Fund Law of that state had large accumulate:
Claimg and it appeared that some of the depositors by
'®ason of claims being paid in the order of their priorit;
Yould not receive payment for a long period. The court
'€ld that the question was one for the legislature and tha
'® court could not exercise a judicial function with re-
“Pect to it. In the opinion it was said:

“It is argued on hehalf of defendant that the Bank
Guarantee Law contemplates unity of treatment of de-
positors, that the fund is hopelessly insolvent and
that some method of equitable distribution of the
fund should be devised and carried out. This is a
legislative problem rather than a judicial one.

“The bank depositors’ guarantee fund is insolvent
in the sense that certificates thereon have been issued
to depositors of failed banks greatly in excess of the
fund now on hand to pay them, but this is a situation
made possible by the Bank Guarantee Law-—although
that situation, perhaps, was not anticipated when the
law was enacted. Even if this court should ignore
the statute above quoted, a thing it would mnot be
Justified in doing, and attempt to disburse the bank
depositors’ guarantee fund among all holders of cer-
tificates thereon, we could not do it without ordering
a termination of the operation of the Bank Guarantee
Law—an order we would have no authority to make.”

If the Guarantee Fund Law had not fixed the exact
{“.“(nmt of the special assessment but had left that to the
liscretion of the Department of Trade and Commerce and
the Department of Trade and Commerce were about to
“Vy an assessment greatly in excess of the assessments
that had been levied in the past, then there might he
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something to the argument of the plaintiff bank witl
reference to changed conditions. But the maximu®
amount of the assessment is set out in the statute and
the plaintiff bank when it decided in 1911 to come unde’
this law knew exactly how much it might be l'(’(]llil'("d
to pay. When the law was before the United States S¥
preme Court that court kmew the maximum liability tha!
the law placed on banks. There has been a change in
conditions since 1909, but that change consisted of th¢
legislature in 1923 reducing the maximum assessmen!
from 1 per cent to one-half of 1 per cent.

This court has held the enactment of the law was &
proper exercise of the police power. Under the oper®
tion of the law vested contract rights have been ;-u'quil'(“l
by depositors. The legislature of Nebraska has seen fif
to modify the law so that the banks will have to pay onlY
the unpaid assessments now levied and a very small 8%
sessment for a limited term of years. At the expiratio®
of that time the whole law becomes inoperative.

But action by the legislature is the only way, if an¥:
their vested contract rights can be affected. Once vestel!
as they are, they cannot be divested by judicial decree.

PROPOSITION OF LAW NUMBER THREE

The right of stockholders to receive dividends is iP”
ferior to the right of depositors with matured claims £0F
deposits to have the banks pay the assessments provided
by the law and upon the strength of which their deposit®
were made,

Sinking Fund cases, 99 U. 8. 700.
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Mobile R. Co. v. Tennessee, 153 U. 8. 486, 14 Sup.
Ct. 968, 38 L. Ed. 793.

Lexington Life Ins. Co. v. Page, 17T B. Mon. (Ky.)
412, 66 Am. Dec. 165.

Appe]lunts urge that the rights of the stockholders in
Sate banks in Nebraska to receive a fully compensatory
f'eturn on their investment, after charging off all losses,
'S of prime and controlling importance. These rights.
hOWGVer, have always been held subject and inferior to
the rights of other parties having contract rights against
the corporation.

The Guarantee Fund Law places the rights of the de-
Positors above even those of general creditors. Sec. 8033,
1 .

C. 8. Neb., 1922, provides:

Priority of Claims. The claims of depos'tors, for
deposits (not otherwise secured), and claims of
holders of exchange, shall have priority over all other
claims, except federal, state, county and municipal
taxes, and subject to such taxes, shall at the time of
the closing of a bank be a first lien on all the assets
of the banking corporation from which they are due
and thus under receivership, including the liability of
StockhOlders; ~— ™ - EEEE

And Sec. 7, Art. XII, Constitution of Nebraska, pro-
Vi(](‘s;

Every stockholder in a banking corporation or
institution shall be individually responsible and liahle
to its creditors over and above the amount of stock by
him held to an amount equal to his respective stock
or shares so held, for all its liabilities acceruing while
he remains such stockholder, and all banking cor-
porations shall publish quarterly statements under
oath of their assets and liabilities.
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These provisions were in force when the stockholde™
went into the banking business in the state bank systen
They were chargeable with knowledge of these provisio?
for the protection of depositors. The proposition of law
we have just stated is for these reasons doubly applic®
ble to the relative rights of depositors and stockholder™
in this case.

The Sinking Fund cases, 99 U. 8. 700, is conclusi¥

on the issue we have stated. In that case it was said:

If a state under its reserved power of charter amend’
went weve to provide that no dividends should be
paid to stockholders from current earnicgs until somé
reasonable amount had Dbeen set apart to meet 1""',
turing obligations, we think it would not be seriously
contended that such legislation was uncoustitutiona®
either because it impaired the obligations of .t'l“f
charter contract or deprived the corporation of its
property without due process of law. Take the ¢as
of an insurance company dividing its unearned pre
miums among its stockholders without laying by any
thing to meet losses, would any one doubt the p(m‘t’"
of the state under its reserved right of amendment to
prohibit such dividends until a suitable fund had 1)9"“:
established to meet losses from outstanding risks:
Clearly not, we think, and for the obvious reason ghat
while stockholders are entitled to veceive all dividend®
that may legitimately be declared and paid out of the
current net income, their claims on the property ¢
the corporation are always subordinate to those ©
creditors. The property of a corporation mnst"ztut(jﬁ
the fund from which its debts are to be paid, and !
the officers improperly attempt to divert this fun!
from its legitmate uses, justice requires that they
should in some way be restrained. A court of equity
would do this, if called upon in an appropriate ma?”
ner; and it needs no argument to show that a legi®
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lative regulation which requires no more of the cor-
poration than a court would compel it to do without
legislation is not unreasonable.

Under these circumstances, the stockholders of to-
day have no property right to dividends which shall
absorb all the net earnings after paying debts already
due. The current earnings belong to the corporation,
and the stockholders, as such, have no right to them
as against the just demands of creditors.

In Lezington Life Ins. Co. v. Page, 17 B. Mon. (Ky.)
412, discussing this principle the court said:

The board of directors, in making the dividends in
question, considered as profits the premiums on un-
expired risks, and unless this was proper, the dividends
which were made were not authorized by the charter,
inasmuch as, independent of these premiums, the
means of the corporation, over and above its liabili-
ties, were insufficient for their payment. We think it
is very evident that these premiums could not be

properly regarded as profits. Only so much thereof
as might remain after paying the amount of such
losses as should occur would in reality constitute the
actual profits on the insurances upon which they had
heen paid.

The right to dividends, essential as it is in the operation
Of business, cannot be used as an excuse for refusal to
fulfill obligations imposed upon the banks both by the
law under which they operated and by their own volun-
tary acceptance and promises. If an annual net earning
of 7.12% on capital and of 5.26% annually on ecapital
and surplus after charging off current and deflation period
l‘mses, could possibly be said to amount to confiscation,
We still submit the contract rights of these depositors
With matured claims would take precedence over the right
of stockholders to dividends.
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PROPOSITION OF LAW NUMBER FOUR

Change of conditions, even if material, as to the futur®
operation of the law, will not affect the validity of the
law as to rights acquired thereunder, while the law was
admittedly valid and operative and the banks were ¥¢

ceiving benefits from it.

Thompson v. Bone (Kan.) 251 Pac. 178.

First State Bank of Claremont v. Smith, 49
S. D. 518, 207 N. W. 467.

Lankford v. Platte Iron Works, 235 U. 8. 461.

Noble State Bank v. Haskell, 219 U. S. 104, 32
L. R. A. (N. 8.) 1062.

This court has held that a regulation compelling oW
tributions to a Guarantee Fund for the safety of depost
tors was a regulation having a rational relation to th*
public good and that the advisability of the imposition of
the condition or its continuance was an economic questio”
for the legislature. This proposition was decided
Noble State Bank v. Haskell, 219 U. 8. 104, 32 L. R. &
N. 8. 1062, in which the court, in discussing the propriet¥
of compulsory contribution to the Guarantee Fund, said:

“So far is that from being the case, that the devis€
is a familiar one. It was adopted by some states the

better part of a century ago and seems never to havé
been questioned until now.

“We fully understand the practical importance of
the question and the very powerful argument that ca®
be made against the wisdom of the legislation, but
on that point we have nothing to say, as it is not our
concern.
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After the adjudication by this court in the case of Shal-
Ie"bf?rg('r v. First State Bank of Holstein, supra, that an
assessment of one per cent was reasonable, the banks did
10t and do not claim that the assessment was unreason-
able or excessive prior to 1928.

Assume for the purpose of argument only, that the
flltnre operation of the Guarantee Fund Law would result
M the imposition of an unreasonable burden upon the
banks, Certainly the court cannot relieve the banks from
their obligations arising during the period when the
Yegulation was admittedly reasonable.

As we have said earlier in this brief, the legislatur:
May perhaps, in a proper case and in the further exercise
Of the police power, affect the rights of depositors. But
beyond question, the court cannot do so. These deposi-
tors have vested contract rights as this court said in Lank-
ford v. Platte Iron Works, 235 U. 8. 461.

If the continued operation of the law were to be held
by this court to have no rational relationship to the pub-
lic safety and public good, the court would be compelled
to do so in the face of all precedent and all judicial in-
t""bl'(*tutinn of the Guarantee Fund Laws. But even if
the court were to do this, it could not relieve the hanks
from the obligations incurred while the regulation was
Admittedly a proper and reasonable one.

If 1 per cent and later 7% of 1 per cent on the average
daily deposits was not confiscatory prior to 1929, it is
not confiscatory or prohibitive at the present time. The
strongest basis of estoppel in this case is the positive
representations of the banks, not that they would pay all
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losses which might occur in the state banking gysten:
but that they would pay the amount which could V¢
assessed against them, namely $6 on every $1,000 depo%
ited. They frankly stated in their advertisements thal
this assessment would not affect the solvency of any bank
and that “no bank ever failed because of the insignificant
assessments of 6/10 of 1 per cent.

That fact is as true as it ever was and if we can believe
the bankers themselves, it is beyond controversy. The a¥
sessment of 6/10 of 1 per cent is not, never has been, and
never will be confiscatory or unreasonable. This court has
passed upon that question and the evidence in this cast
establishes it beyond question. It is not open for dis
cussion here,

This brings us again to the case of First Stete Bank 0
Claremont v. Smith (8. D.), 207 N. W. 467. Apparently
the attorneys for the banks do not understand the import
of this case, since they have selected one isolated sentence
from the opinion which is not essential to the decision in
the case and have ignored the real basis of the court’s
decision. And their statement that the South Dakota
court has flown “right in the face of the decisions of the
Supreme Court of the United States and of the Suprem¢®
Court of the state of Nebraska” conclusively shows their
misapprehension of the import of the decision. There if
no conflict whatever between the decision in that case and
the holdings of this court. In the following paragraph i
stated the real basis of the decision of the South Dakota
court:

“While counsel for plaintiff do not expressly admit
that the law was constitutional at its inception, they
have not devoted much time in argnment on that
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point. They contend that, even though it may have
been constitutional when enacted, changel conditions
now render the act violative of the constitution. They
reason from railroad rate cases which have at one
time been held constitutional because the rates fired
by statute are reasonable and no' confiscatory, and
later under changed conditions such rates became
unconstitutional. But there does nct appear to be any
analogy between those cases and this. It is well
known that in trade and commerce prices are subject
to fluctuation, and what is a reasonable charge for a
service today may not be tomorrow, because not in
just proportion to other prices and charges. In this
case the objection is not to the amount of the charge,
but to the purpose for which it is made. Changed
. conditions have not changed the purpose. [f the pur-
pose of the law was legitimate, and the act therefore
constitutional at the time of its enactment, perforce
it must remain so, although because of changed con-
ditions its purpose is no longer useful or desirable.
Its uselessness may be a cogent reason for its appeal
by the lawmakers, but it can have no weight with the
court, in construing it. If the law was constitutional
when enacted it now is, and all that portion of the
complaint pertaining to changed conditions is im-
material in the inquiry now before us.” (Italies ours.)

This court in the case of Shellenberger v. First State

Bank of Holstein, supra, decided that the condition that

the state banks be required to pay the special assessment

of one per cent on their average daily deposits to the

Guarantee Fund was reasonable and within the police

power of the legislature. That proposition is concluded.

‘ The reduction from 1 per cent to 1% of 1 per cent was
in favor of the banks.

And so the banks in this case are in exactly the same
position the banks were in South Dakota, in that they
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canmot again litigate the reasonableness of the assess”
ments, but only insist that by reason of changed condi-
tions the law has ceased to perform its purpose. Changed
conditions have not changed the purpose. If the law has
failed to accomplish its purpose, that may be a cogent
reason for its repeal by the lawmakers, but it can have
no weight with the court in construing it. Instead of being
contrary to the decisions of the other courts, the South
Dakota case is wholly in harmony with them.

PROPOSITION OF LAW NUMBER FIVE

The decree of the United States Supreme Court if
the case of Shallenberger v. First State Bank of Holsteil
219 U. 8. 114, 31 8. Ct. 189, 55 L. ed. 117, is a bar
to the maintenance of this suit by the plaintiff either
on its own behalf or on the behalf of other banks; and
is res adjudicata.

34 C. J. (Res Adjudicata) page 742, Sec. 1154:
page 799, Seec. 1220; page 988, Sec. 1407; pag'
1028, Sec. 1459.

Battle Creek Valley Bank v. Collins, 90 N. W.
921 (Neb.).

Parrotte v. Dryden, 73 Neb. 291, 102 N. W. 610.

Noble State Bank v. Haskell, 219 U. . 104, 155
L. ed. 117,

[t is important in this connection to determine just what
matters were before this court for decision in the Holstein
case. That case was decided by this court on demurrer t0
the petition of the banks: and controlled by Noble Stat¢
Banl: v. Haskell. The petition of the banks in the case of
Nhallenberger v. Holstein is set forth in full as Exhibit 49:

page 724, Vol. 4, Original Record, but omitted in printing
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the record. Since it was submitted on demurrer, every fact
alleged in the petition stood admitted. The able attorneys
for the banks in that case pleaded specifically and fully the
facts which they contended made the assessments unreason-

able and confiscatory.

In this connection it must be remembered that at that
time the maximum special assessment which could be
levied was 1% and that before this Abie Bank case was
brought, it had been reduced to one-half of 1 per cent. At
time the Holstein case was determined deposits in state
banks were a little over $75,000,000, whereas at the time
this suit was brought these deposits had increased to over

$252,000,000.

The issues presented in the Holstein case as abstracted

from the pleadings were:

“1. The hanks alleged that the guarantee fund act
impaired the obligations of their charters which con-
stituted contracts between the banks and the state.

«2  They alleged the property rights of the in-
dividuals engaged in banking were divested by the
requirement that only corporations should carry on
the banking business.

“3. They alleged that their property was taken
without due process of law, because their banking
buildings and fixtures acquired under the prior
existing law would be rendered less valuable or con-
fiscated.

“f, They alleged that there was no reserve power
in the constitution of the state to alter or amend
corporate charters when once eranted.
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5. They alleged that 1‘/1: total deposits in the state
banks amounted to $76,644,015.00, and that the spec ial
assessment provided for uvmhl amount to the sum 0f
$766,)40.15 annually, and that the said special assess:
ment was unreasonable and confiscatory.

“6. They further alleged that all of the banks
would be made ‘to contribute out of their assets the
sums of money to be assessed against them, not for
the payment of their own liabilities, but for the pay-
ment of liabilities of some other bank or banks.

“7. They further alleged that the effect of the law
would be to extend the credit of some of the banks
for the benefit of the weaker bsnks anl that the puh
lic credit was being extended for private purposes.

It is fundamental that a judgment is conclusive on the
parties thereto as to all matters or claims which either
party could make or might have made relative to the
matter in controversy. It is perhaps unnecessary to cite

authorities on this point.

The demurrer to the petition admitted all facts well
pleaded and so this court had before it the contention
that the special annual assessment of $766,440.15 on banks
having deposits of only $76,644,015.00 was confiscatory and
unreasonable. This issue as well as every other issue pre-
sented by the pleadings was adjudicated against the banks
by the sustaining of the demurrer and the dismissing of
the case. The Abie bank was then in existence, and
cepted the adjudicated act. The allegations and the proof
offered by the banks in the instant case on this question \
of the reasonableness or oppressiveness of the special as- w
sessment are much weaker than those admitted by the ‘
demurrer in the Holstein case. In the instant rage, with
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deposits of over $252,000,000.00, the special assessment
can be only 1% of 1 per cent or a little over $1,250,000
annually. The relative amount is just one-half.

In the Holstein case too, the banks pleaded that they
would be forced to contribute out of their assets sums ‘of
money to be used in the payment of liabilities of other
banks. That also was admitted by the demurrer and that
issue adjudicated by the court. That objection was of
just as much force and entitled to just as much consid-
eration then, as it is now.

Likewise, the questions as to the authority of the state
to regulate the banks as proposed, after a charter had
been granted, the possible loss of the value of the bank
buildings and fixtures by reason of their being adapted to
no other purpose, and that the public credit was being
extended for the benefit of private enterprise, were all
presented and decided in that case. Only the legislatur
can alter the law fixed by that decision. All these matters
are adjudicated and concluded under the existing law.

Appellants contend vigorously in their brief that this
court did not have before it in the Holstein case in pass-
ing upon the validity of the Guarantee Fund Law, the
question of the oppressiveness nor the confiscatory char-
acter of the assessments. They also contend that this
court did not have before it in that case the contention
that the assessments would be taken to pay depositors in
other banks than the banks contributing such assessment.

These are exactly the issues which the court did have
before it. The pleadings in that case amply presented
these very propositions. The decision of this court in the
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Holstein case decided all the legal questions presented ill
this case. All other matters are purely economic and aré
solely for the decision and action of the legislature. The
wisdom of the legislation is not for the court. The Guar-
antee Fund Law is sound as a legal proposition and is not
confiscatory. That has been decided. If it were an eco®
nomic hardship or were unsound from a business stand-
point, that is an entirely different matter and one with
which the courts are not concerned.

The phrase ‘‘insignificant taking’’ as used in Noble
State Bank case.

The appellants refer to this phrase from the opinion of
Justice Holmes in the Noble State Bank case. In explain-
ing the fallacy of the Oklahoma bank’s argument in that
case, that the property of the banks was being taken in
violation of Art. 1, Sec. 10 and the 14th amendment to
the Constitution of the United States, Justice Holmes said
that even in those cases where the police power was nol
involved and private parties were actually deprived of
their property for public use, a comparatively insignificant
taking was justified for a purpose which was primarily @
private use, but which had some ulterior public advantage-

As illustrating the meaning of this statement in his
opinion Justice Holmes cited the cases of Clark v. Nash,
198 U. 8. 361, Strickley v. Highland Boy Gold Min. C0.:
200 U. 8. 527, and other cases of similar nature. Both of
these cases referred to had to do with the constitutionality
of statutes of the state of Utah authorizing private indi-
viduals to condemn right of way across other private land
for the purpose of irrigation or mining. While the prop-
erty of one person was taken for the immediate benefit of
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another private person, still the court held that it was not
In a position to say but that there was some ulterior public
purpose, because of peculiar natural and economic facts
and circumstances, such as would suffice to sustain the
law. And the decision was that, although the property of
the individual was taken under a statute having no rela-
tion to the police power, still there appeared to be a suffi-
Cient relation to the public good to justify a comparatively

Insignificant taking.

Justice Holmes then proceeded to the discussion of the
police power of the state upon which the decision was
based. The case of Camfield v. U. 8., 167 U. 8. 518, was
cited. This case had to do with police power and did not
refer at all to the extent to which the value of private
property might be affected in the exercise of that police

Power.

Apparently the extent to which the value of the prop-
er(y and property rights will be affected never has been
and was not intended by the court to be a test as to th
validity of a law passed in the exercise of the polic

I)()\\'('l‘.

In the case of Shallenberger v. First State Bank of
Holstein, following the Noble State Bank case, the “court
held that a special assessment of one per cent annually
did not affect the validity of the Guarantee Fund Law:

such assessment was double the one now contested.

If ever there was an occasion where the court was urged
to invade the province of the legislature, it is in this Abie
case, It is indeed not always an easy matter to mark the
ling where the police power of the state is limited by the
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federal and state constitutions. As stated by Justice
Holmes in the Noble State Bank case, judges should be
slow to undertake to place their conception of the neces
sity or expediency of measures above the opinion of the
law-making body as to those questions. In the opinion!
he said:

“We have few scientifically certain criteria of legi¥
lation, and as it often is difficult to mark the line
where what is called the polive p wer of .o ~lates 18
limited by the constitution of the United States, judges
should be slow to read into the latler a nwlumus$
mutare as against the lawmaking power,”

Not only was this Holstein case determined on demurrer’
but every other Bank Guarantee Fund case that we have €
amined has been determined on demurrer—in favor of th¢
law and some of them as in this case, after large liabilities
had accrued. These cases form a consistent record, hold-
ing that the questions involved are all a matter of legi®
lative wisdom and policy.

The depositors relied upon and acted under the Holstei!
decision. The banks featured it to obtain public and pre
vate deposits, some of which have resulted in claims
against the Guarantee Fund. It does not seem conceiV:
able that such claims, so arising, can now be cancelled DY
judicial decree.

PROPOSITION OF LAW NUMBER SIX

The plaintiff bank and those banks for which it purports
to bring this action by voluntarily and without protest oper- ‘1
ating under and accepting the benefits and privileges of
the bank depositors’ guarantee law have waived their

gitized for FRASER
: Jouisfed.or



ABIE STATE BANK VS. WEAVER, ET AL, 165

right, if any, and are estopped, to bring this suit; and
€Specially by their acts, representations and conduct dur-
ing the last several years of inducing deposits on the
Strength of alleged guarantee fund protection, have said
banks waived their right, and are now estopped to main.
tain this suit against depositors with matured claims
against said fund.

12 C. J., Sec. 190, 194, pages 169-T1 (Constitu
tional Law).

10 R. C. L., Sec. 140, page 836 (Estoppel).

21 C. J., page 1216, Sec. 220 (Estoppel).

Winthrop v. Fellows, 230 Fed. T02.

Grand Rapids & Indiana Ry. Co. v. Osborn, 193
U. 8. 17, 49 L. Ed. 598, 604.

Daniels v. Tearney, 102 U. 8. 415, 26 L. ed. 187,
189.

Mellen Lumber Co. v. Industrial Commission of
Wis., 154 Wis. 114, L. R. A. 1916-A, pages 374,
377.

American Life Ins. Co. v. Palmer, 238 Mich. 580,
214 N. W. 208.

Meyer v. City of Alma, 117 Neb. 511, 221 N. W.
438.

Booth Fisheries Co. v. Industrial Commission,
271 U. 8. 208, 46 8. Ct. 491.

In re Tarnowski, 191 Wis. 279, 210 N. W. 836.

People v. Fidelity & Casualty Co., 222 Mich. 296,
192 N. W. 658.

First State Bank of Olaremont v. Smith, 49 8. D.
518, 207 N. W. 467.

Parties will not be allowed to operate under a law as
long  as they deem it to be advantageous and then as
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against persons with whom they have dealt, claim the
same law to be invalid when it appears to them that
they may be able to escape liabilities incurred while oper-
ating under it. This matter of estoppel and waiver applies
with equal force to constitutional questions. The courts
are unanimous on the subject. We shall cite the authori-
ties without further discussion.

Booth Fisheries Co. v. Industrial Commission, 46 U. S.
S. Ct. 491, 70 L. Ed. 908, in an opinion by Chief Justice
Taft:

“More than this, the employer in this case having
elected to accept the provisions of the law, and such
Lenefits and immunities as it gives, may not escape
its burdens by asserting that it is unconstitutional.
The election is a waiver and estops such complaint.”

In the case of People v. Fidelity & Casualty Co., 222
Mich. 296, 192 N. W, 658, the validity of a law was in-
volved which required persons who desired to engage in
the business of selling foreign steamship tickets to obtain
a certificate of authority from the commissioner of bank-
ing of the state and to file a bond. One Weinberger ten-
dered the bond of the defendant insurance company and
received the certificate. Ostapow paid Weinberger for
two tickets. The money was misappropriated. Suit was
brought on the bond and the insurance company answered
by attacking the constitutionality of the act providing for
the giving of the bond. In its opinion, the court said:

“Defendant cannot under the facts of the case ques-
tion the constitutionality of the act. Both it and its
principal, Weinberger, have had the Dbenefits of it,
and under such circumstances cannot question its
validity. Defendant has had its premiums for execut-
ing the bond and Weinberger, until he absconded, all
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the benefits the act conferred; by the favorable action
on his application to the commissioner of banking he
obtained a certificate from that officer representing
the state authorizing him to engage in the business of
selling steamship and railroad tickets for transporta-
tion to or from foreign countries. 7The fact this
particular customer did not deal with him with knowl-
edge of the statute is unimportant. Under the law
the certificate was displayed in his place of business;
it was in effect a certificate of moral character and
financial stability. Neither he nor his surety can
now claim the act is unconstitutional.” (ITtalics ours.)

In the case of Grand Rapids & Indiana Railway Co. v.
Osborn, 193 U. 8. 17, 49 L. Ed. 598, 604, the court said:

“It results from the foregoing that Sims—the pur-
chaser of the railroad property in question at the
sale under foreclosure—and his associates could not
demand to be incorporated under the statutes of
Michigan as a matter of contract right. Possessing no
such contract right, they or their privies cannot now
be heard to assail the constitutionality of the con-
ditions which were agreed to be performed when the
grant by the state was made of the privilege to oper-
ate as a corporation the property in question. Having
voluntarily aceepted the privileges and henefits of the
incorporation law of Michigan the company was bound
by the provisions of existing laws regulating rates of
fares upon railroads, and it is estopped from repudiat-
ing the burden attached by the statute to the privilege
of becoming an incorporated body.”

In Winthrop v. Fellows, 230 Fed. 702, an attack was
made upon a two-cent passenger fare rate statute. The
court said (p. 704):

“It follows that the railroad company, its stock-
holders, as such, and all claiming under it by right
of representation, are effectually estopped to question
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the validity of the statute here under consideration.
Having sought and accepted the rights and privileges
thereby granted and conferred, they must perform the
duties and obligations therein imposed. Grand Rapid$
& Indiana Ry. Co. v. Osborn, 193, U. S. 17, 24 Sup:
Ct. 310, 48 L. Ed. 598; Commissioner of Railroads
V. G. R. & I. Ry. Co., 130 Mich. 248, 89 N. W. 967;
Interstate Ry. Co. v. Massachusetts, 207 U. 8. 79, 28
Sup. Ct. 26, 52 L. Ed. 111, 12 Ann. Cas. 555. The
last word upon this subject is foun1 in the decision
of the supreme court in the very recent rate case
of Northern Pacific R. R. Co. v. North Dakota, 236 U.
8. 585, 35 Sup. ('t. 429, 59, L. Ed. 735.”

In Daniels v. Tearney, 102 U. 8. 415, 26 L. Ed. 187, 18%
the question involved was the effect of receiving the bene:
fits of an invalid bond given under an unconstitutional
statute. The court said:

“It is well settled as a general proposition, subject
to certain exceptions not necessary to be here noted,
that where a party has availed himself for his benefit
of an unconstitutional law, he cannot in a snl»quut’"t
litigation with others not in that position, aver its
unconstitutionality as a defense, although such uncon-
stitutionality may have been pronounced by a conv
petent judicial tribunal in another suit. In such cases
the principal of estoppel applies with full force and
conclusive effect. Ferguson v. Landram, 5 Bush 2303
see Same v. Same, 1 Bush 548; Vanhool: v. Whitlock,
26 Wend. 43; Lee v. Tillotson, 24 Wend. 337; People
v. Murray, 5 Hill 468; Burlington v. Gilbert, 31 Towa
356; R. R. Co. v. Stewart, 39 Towa 267.”

In Mellen Lumber Company v. Industrial Commission
of Wisconsin, 154 Wis. 114, 142 N. W. 187, 1916 L. R. A
274, 377, an employer questioned the constitutionality of
the Workman’s Compensation Act. The court said:

“The argument that the provision under discussio®
is violative of the ‘due process of law’ clause of the
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Federal Constitution, cannot prevail. It was optional
with the appellant to come in under the compensation
act or stay out. It accepted the provisions of the act
as they were, the burdens as well as the benefits, and
so long as it remains under the law it must take the
statute as it finds it. Daniels v. Tearney, 102 U. S.
415, and cases cited page 421, 26 L. ed. 187, 189 ;
Grand Rapids « I. R. Co. v. Osborn, 193, U. 8. 17, 29,
48 L. ed. 598, 604, 24 Sup. Ct. Rep. 310.”

Exactly the same issue of estoppel was involved as in the
case at bar in the case of First State Bank of Claremont v
Nmith, 49 8. D. 518, 207 N. W. 467:

“State Banks, who for ten wyears have operated
under the benefits of depositors’ Guarantee Law, giving
them the right to hold public money and deposit
without additional security, and other benefits, held,
not in a position to now claim that they have not con-
sented thereto.

“So far as the banking corporations are concerned
the assessment sought to be prohibited is not a tax
or involuntary taking of their property, but a part
of the consideration exacted by the state for the cor-
porate franchise. So, also, is the law a part of the
privileges and conditions under which the unincorpor-
ated banks were organized and have been doing busi-
ness. Such banks for ten years, accepted the benefits
of the depositors’ guarantee fund, which gave to them
the right to hold, on deposit, public moneys without
additional bond or security, to enjoy the confidence
of the public by reason of the ewistence of such guar-
antee fund, and all other benefits, real or supposed,
emanating therefrom, and they are not now in a
position to claim they have nmot consented thereto.”
(Italics ours.)
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Typical representations made by the Banks.

At the risk of unnecessarily extending this brief We
have assembled some of the most typical representation$
made by the banks in regard to the benefits they were T€
ceiving from the operation of the law and their repeated
pledges to meet and pay their obligations to depositors in
failed banks.

The banks now attempt to minimize their utilization of
the law and the benefits they were obtaining from it during
the period prior to this suit. During those years when
they were using the law as a most effective weapon and
were bending every effort to increase the deposits in the
state bank system, these banks spoke openly and ofte®
boastingly of what the law had done for them.

Their own words, uttered when flushed with their succes®
made possible by the guarantee fund law, and in an attempt
to further advance their interests, are perhaps entitled to
greater weight than the view expressed in their brief. At
that time they advertised with appropriate and appealin®
illustrations.

The twenty-six Bee advertisements are reproduced 1M
printed Record, but without page numbering, and inserted
betwen pages 238 and 239.

In Exhibit 21 of Exhibit 13, Record, page 238, insert;
full page advertisement of the banks in OMAHA BEE:

“It took 14 years, without the guarantee law to
climb from $10,000,000 to $71.000,000. Under the
law, only nine years were needed to climb [rom
$72,000,000 to $270,000,000.”
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in Exhibit 22 of Exhibit 13, Record, page 238, insert,
full page advertisement in OMAHA BEE:

“Pirst, the guarantee law was strong because the
state banking system was strong. Second, the state
banking system had been developed to an even strong-
er position through the operation of the law.”

In Exhibit 29 of Exhibit 13, Original Record, volume II,
Page 267, a questionnaire given large circulation by the

banks, and reproduced in this brief, they said:

“QUESTION: What would have been the effect on
the state if there had been no guarantee of deposits
law?

“ANSWER: The effect would have been similar to
that existing in one or two neighboring states, that
cannot with propriety be mentioned, whose financial
status is now in a state of chaos as a result of the
lack of confidence due wholly to the fact that there is
no insurance backing their financial institutions.

“QUESTION: Does the law in Nebraska recognize
state banks as depositories for public funds?

“ANSWER. It does. FEvery state bank may be
used as a depository for public funds jor unlimited
amounts without bonds of any kind.”

In another pamphlet, “The Bank Guarantee Law Chal-
lenged and a Red Hot Answer by a Nebraska Banker”
(Exh. 30 of Exh. 13, p. 268, Orig. Rec.), circulated by
them, they said:

“In Nebraska, instead of there being applications
for state banks to nationalize, there have been scores
of applications from national banks to take out state
.charters during the last two years and so far as we
have any record, there has been only one application
for a national charter made since the deflation period
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began and we have every reason to believe that other
i
reasons than the guarantee law caused the change.

In Exhibit 16 of Exhibit 13, Record, page 238, insert,
a full page OMana Ber advertisement had a picture of 2
money pouch with $288,000,000 thereon, and underneath:

‘95,000 Years of Labor
“Small wonder that in the fifteen years the guar:
antee law has been in operation amon~ the state
banks in Nebraska the deposits in these banks have
grown from a little more than $70,000.000 to nearly
£288.000,000.

“It is a splendid thing to live in Nebraska and f‘”
Imow that the money placed in the state banks in thts
state is safe. As a Nebraskan, it is a splendid thing
to know that this is A STORY NO OTHER STATE
CAN TELL.”

From Exhibit 7 of Exhibit 13, Record, page 238, insert,
a full-page OMana Beg advertisement, in quote:

“A Message of Strength

“The bankers in Nebraska’s state banking systen
send a message of strength to the people of the nation:
Fifteen years ago the state banks of Nebraska asso-
ciated together under the law for the purpose of
making certain that in this state depositors should
no longer be dependent upon the turn of the husiness
cycele, nor upon the skill or lack of skill of the il“‘
dividual banker for the safety of his capital or of his
savings, entrusted to their care.”

In Exhibit 6 of Exhibit 13, Record, page 238, insert
another OmMaHA BEE advertisement, appropriately illus
trated, appears:

‘“No Mattress Banks in Nebraska ]

“In Nebraska there is no longer any need to keepP
the money in the mattress, in an old woolen sock 0
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hidden away in a tin can. The state banks in Ne-
braska are associated together under the law for the
mutual protection of their deposits. There have heen
bank failures in Nebraska. But there has been a
lower proportion of failures in Nebraska than in most
states.”

In Exhibit 4 of Exhibit 13, Record, page 238 insert,
an OMAHA BEE advertisement, is a conversation between
travellers, and illustrated, from which we quote:

“Third Traveler—But that is not the whole story.
Nebraska’s financial institutions are on a solid foun-
dation. Bank failures have been fewer here, and
under the state law the deposits in state banks are
protected’.”

Did the state banks benefit to the extent of over $100,-
000,000 of deposits because of the guarantee fund law?
Did the whole state bank system benefit by the stability
Created by that law? Were many of the state banks saved
from ruin and all strengthened by the operation of the
law? Was it of any benefit to the state banks to carry
millions of deposits of public funds without bonds?

Certainly the statements of the banks at that time are
Worthy of belief. They said they were the facts. Most
tertainly they were. And they stated then one further fact
Which time alone will determine to be true or false. They
Stated repeatedly, directly and by subtle implication, de-
signed most surely to inspire the confidence of the depositor
Whose deposit they sought to secure, that they would keep
faith with the depositor and would make payment to the
depositor as they had represented and promised they would.

The banks are estopped by their representations of
fact and by their representations and promises that they
would pay depositors in state banks.
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The banks now say in their brief they are not estopped
because they were not aware of all the facts regarding the
condition of the guarantee fund. They were in a better
position to know the facts than anyone else. In their
advertisements and representations to the public they
claimed to know what the facts were. Through newspaper*
and pamphlets, they spoke positively of the facts as being
within their knowledge, proclaimed that a committee of
“gkilled bankers” from their own ranks and nominated b¥
them was administering the guarantee fund law, end agai”
and again pledged themselves to meet and pay their oblig®
tions to the depositors in failed banks.

Here let us use their own words again, spoken at a timé
when worthy of the greatest credibility, spoken at a tim¢
when thousands of the present claimant depositors had nof
yet entrusted their savings to the member state banks:
Their representations were not as to how much the gual”
antee fund owed or what its assets were, but as to the iD-
tention, purpose and pledge of the state banks to meet the
obligations which the operation of the law placed upo®
them, and assurance to the depositors that they would be
able to meet these obligations and that they would do SO
Witheut comment we quote further their statements at that
time in various OMAHA Bpr advertisements, all aptly illus
trated and some of them reproduced in miniature in this
brief.

From Exhibit 3 of Exhibit 13 of insert, at Record, pag®
238:

“In the Hands of Skilled Bankers

“Skilled bankers administer the Nebraska law that
protects the deposits in Nebraska state banks. Th‘]
guarantee fund commission is the official body, ant
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under the law membership on this commission is
limited to state bankers.”

From Exhibit 5 of Exhibit 13, page 238, insert:

“Further experience and further operation of the
Nebraska banking laws are moving in the drection of
cutting individual failures to a minimnm hy hringing
to the state banking system the counsel and experience
of the state’s best bankers.”

From Exhibit 6 of Exhibit 13, inserts at Record, page
238:

“The deposits of the big business house, the money
that is being laid away for the purchase of a home and
the dimes and pennies that are deposited in the baby’s
savings account are all safe in the state banks of Ne-
braska because deposits are protected.” (Rec., p. 244.)

From Exhibit 8 of Exhibit 13, inserts at Record; page
238:

“Do You Believe in Insurance?

“The purpose of this chapter in the story that only
Nebraska can tell is not to discuss this point, how-
ever; it i8 to call attention to the fact that the system
that has made this possible is like a giant inswrance
companyy.

“The combined deposits in the hanks of the hanking
system in Nebraska is $286,000,000, the funds of more
than 500,000 depositors. The men and women who
are these depositors and whose money is in these
banks know that it is safe because under the workings
of the giant insurance plan, these deposits are pro-
tected.

“This insurance plan not only protects the deposits
in the bank, it protects the sleep of 500,000 depositors
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and their peace of mind. It protects the business that
is dependent upon these deposits. It protects the
farmer whose funds on deposit are to be used for the
clearing of the mortgage or the stocking of the feed
lot. It protects the worker whose funds in the pank
are being saved against the day when he and his wifé
and little one can move into the new house on the

y

hillside.”

From Exhibit 9 of Exhibit 13, insert at Record, pag®
238:

“Your deposits in this bank are protected under a
plan whereby the state banks as a whole are asso
ciated under the law and through a system of asses®
ments and central control, your deposits are safe. [.f.
a bank fails for any reason we jointly pay the 1058
(Rec., p. 247.)

From Exhibit 23 of Exhibit 13, insert at Record, pas®

238:

“The state bankers in Nebraska realized that the
law placed an obligation upon them and that when the
word went out that state bankers in Nebraska were
associated under the law to protect depositors ther®
was but one thing to do—protect them. They have
protected them. The weathering of the financial stress
of deflation has brought a new fame to the staf"
bankers in Nebraska. Sound banking, loyalty
meeting obligations and the courage to make the guar
antee law mean what it says, has come to be kenowh
as the Nebraska Idea.”

From Exhibit 25 of Exhibit 13, insert at Record, pag®
238 :
“Building Business on a Certainty

“When the balance in the bank is always assuredly
a balance, and not in danger of being wiped oul

o
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through bank failure, business can build on a certainty.
This is the guarantee that the state banks in Nebraska
furnish to business.

“Under the bank guarantee law the state banks of
Nebraska absorb the losses of individual bhanks that
go under, thus furnishing to business the certainty
that their bank balances will always be balances, o
long as the business is sound and balances are main-
tained. If there is any wavering, any loss of balances,
it will be the individual business that wavers, it will
be the individual business that loses its funds, it will
not be the state banking system.”

And to show who were making these promises and
representations they published a final page article of
THE OMAHA BEE series to which the names of 336 banks
were attached in which they said (Exh. 27 of Exh. 13,
insert at Record, p. 238):

“The men who told the story that no other state
can tell are the men who control and operate the state
banks in Nebraska. A group of these Nebraska state
hankers felt that this story should be told to the
people of the state and to the people of other states.
They felt that such a record should be known to all,
that there might come to Nebraska the benefits to
which a strong financial foundation rightfully en-
titled her. They raised the funds, they laid out the
plans and directed the writing of the chapters in this
Nebraska story that has gripped the attention of the
nation.”

Then followed other articles, pamphlets and propaganda,
published and broadcast by banks to further enlighten
the prospective and existing depositor, to disparage the

national banks and to render assurance of the ability and
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intention of the state banks to keep their promises t©

i
depositors: ]
In Exhibit 29 of Exhibit 13, page 267, volume II, Orig ‘

inal Record, one of the pamphlets of the banks:
“QUESTION. Is it a fact then, that when a d€ |
positor places his money in a state bank, that all
of the state banks in Nebraska guarantee its return t0
him regardless of what may happen?
“ANSWER. In effect that is exactly the situation.”

“QUESTION: Does the gunarantee fund prnt("'t
the depositors against loss in national banks?

“ANSWER: It does not. The state does not havé
control over national banks. The law only applies
to state banks and deposits only are insured against
loss in state banks.”

“QUESTION: Are the national bank depositors
protected by a national bank guarantee law’

“ANSWER: They are not so protected. There
is no such thing as a national guarantee law affecting
national banks.”

From a FrREMONT EVENING TRIBUNE advertisement (Rec:
p. 340):

“If you put your momney in our savings 4lop;n'lmellt
you will not only receive compound interest but als@
have absolute insurance. One thousand state banks
are assessed by law for the purpose of protecting
your deposits. You cannot lose a dollar in this bank
by fire, flood, theft or failure.”

From Exhibit 30 of Exhibit 13, page 268, volume II.
original record, The Red Hot Answer by a Nebraska
Banker pamphlet, circulated by the banks:

“The state banks of Nebraska are bound together
unto a mutual insurance ¢ompany carrying their owd
risks and paying their own losses.”
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These advertisements of the banks took on various forms
intended to affect most strongly the public mind with
reference to the guarantee fund law. On July 6th, 1926,
they published as a part of their propaganda a representa-
tive picture of the Supreme Court of the United States
and under it in bold type (Exh. 5 of Exh. 13, insert at
Rec., p. 238, an OMAHA BEE advertisement) :

““The Opinion of the Highest Court”

Then followed an excerpt of the opinion of that court
in the Holstein case:

“In sustaining the law the court said:

““When the legislature (of Nebraska) declares in
its banking laws that incorporation, inspection and
cooperation for the protection of deposits are neces-
sary safeguards, this court certainly cannot say that
it is wrong. The power to compel beforehand, co-
operation and thus, it is believed, to make a failure
unlikely and a general panic almost impossible, must
be recognized if government is to do its proper work.

“‘In our opinion the statute before us is well within
the state’s constitutional power.—United States Su-
preme Court.”

And on September 12th, 1926, they published a cut of
the imposing capitol building of Nebraska. And under
this picture, representing the ultimate in stability, strength
and progress, they said (Exh. 24 of Exh. 13, insert at
Rec., p. 238, a full-page OMAHA BEE advertisement) :

“Strong Banks Make Strong States”

“The state banks in Nebraska are strong banks.
They have proven their strength by their conduct
during the deflation period. In Nebraska the strength
of the state banks does not depend upon the strength
of any individual bank. They are associated to-
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gether under the bank guarantee law. The strength
of the individual banks therefore is the strength of
all the banks.”

We must admit that the banks in this form of adver-
tising displayed a most thorough understanding of the
psychology of the great mass of depositors. Nothing could
better tend to engender a feeling of security in the public
mind than the use of the likeness of Nebraska’s capitol.
Nothing could better lull to rest any incipient fears arising
in the public mind, than the assurance that the supreme
court had sanctioned the law and held it constitutional.

In order to impress indelibly upon the wmind of the
depositor their sincerity and steadfastness of purpose
in promising to perform their obligation to the depositors.
they printed on August 26, 1926, in the Sunday OMAHA
BEE, a large portrait of Abraham Lincoln and compared
their adherence and promise to perform their duty under
the Guarantee Fund Law to the loyalty and steadfastness
of Lincoln. Here, most certainly, was an appeal which the
average depositor with his small earnings and small sav-
ings could not withstand. Here is what they said in bold
letters under the picture of Abraham Lincoln (Exhibit 20
of Exh. 13, insert at Reec., p. 238, a full-page OMAHA BEE
advertisement) :

“Giving Up Profits to Support a Principle”’

“One of the leading state hankers had declared that
it was a picture of Abraham Lincoln in his office that
gave him the courage to stick it out.

“‘Lincoln had a dozen opportunities to quit, he
said, ‘but because he stuck to it, America is today
the greatest nation in the world.’ Because the state
bankers in Nebraska stuck to it, this state is today
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famous among the great sisterhiood of states as the
only state in which not a dollar of deposits has been
lost through the failure of state banks.”

A more potent means of inculeating confidence would
be difficult to imagine. To the average depositor no name
would be so impressive in imparting a feeling of security.
It must be admitted the banks were quite astute observers

of human nature.

Their representations went further than as to the con-
dition of the Guarantee Fund Law or the facts involved
in its operation. They amounted to a positive statement
that the banks would make good their promises. In Ex-
hibit 13 of Exhibit 13, insert at Rec., p. 238 (an OMAHA
Jep advertisement), they ostensibly put their words upon
the lips of a mother and father who were discussing the

probable safety of their savings. Under a caption,

“Where Have We Got Our Money, John?"

they publish this mythical conversation, conceived in their
own minds and intended ingeniously to inspire confidence

in the minds of depositors.

“Mother—‘I mnotice in the paper John that some
banks down south have failed. Think of all the
money those people down there will lose. I'm just

wondering where we've got our money.’

Father—It’s all right, Mary, the money is in the
state bank in town. I tell you that guarantee law in
Nebraska is a mighty fine thing. We can go on about
our affairs and know that even if our bank goes under
we will get our money because the other state banks
will make it good’.”
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“When the news was printed recently of the failure
of a group of banks in two southern states it i
probable there were conversations similar to that re-
produced here all over Nebraska.”

Is it any wonder the state banks thrived under the
operation of the Guarantee Fund law, utilized and ex-
ploited as it was? Is it strange that, as they say,

“It took 14 years without the guarantee law t0
climb from $10,000,000 to $71,000,000. Under the
law, only 9 years were needed to climb from $72;
000,000 to § 270,000,000.”

All that the state of Nebraska and the depositors arc
asking in this case is that the banks fulfil their parts of
the undertaking as they promised and as the depositors
relied upon.

The few banks now prosecuting this snit claim that the
banks cannot afford to pay the assessments and that its
collection would mean a wrecking of the state banking
system. The facts established by the evidence absolutely
fail to show any semblance of foundation for such con
tention. Here again the representations made by the banks
to the depositors are very material. Here was their posi-
tion before they started this suit in January, 1928 (ExD.
P, p. 474, vol. III, Orig. Rec.):

“This limit, in the case of the bank guarantee fund.
which fund is used for the purpose of paying de
positors in failed banks, is fixed at 6/10 of 1 per cent.
Therefore for each thousand dollars of deposits that
a bank has, it must pay annually a tax of not to
exceed $6.00 for the support of the guarantee fund.
You can readily see that such an assessment, can be¢
paid by any bank that is solvent. In other words, a
bank that fails, fails not because it had to pay $6.00
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a thousand into the guarantee fund but for other and
vital reasons. No bank fails as a result of the losses
sustained in other banks.

“If a bank loans $1,000 to a customer at 8§ per cent
interest it wounld collect $80.00 interest in the conrse
of a year. In comparison, with this income of $80.00
we have the same $1,000 taxed by the state. the sum
of $6.00, which must 2o into the guataitee fund.
Therefore, the bank’s earning of $80.00 has been re-
duced to $74.00 as a result of the tax, which must be
paid into the state guarantee fund.

“This gives a very vivid comparison of just what
it means to the bank to pay the highest tar that can
be possibly levied against it under the present law.
It is a comparison that ought to convince you, and
every other stockholder, that your property cannot
be confiscated, and going banks cannot be hurt
materially through the payment of this tax. In fact.
the banks can pay this tar as easily as you can pajy
your school tax.”

We have perhaps quoted enough. Every possible element
of estoppel exists, representations of alleged facts as such,
representations of their intention to perform and an abso-
lute promise to do so, representations as to their ability
and intentions to pay. And now they ask the aid of the
court to relieve them from the consequences but with no
offer to do equity, no offer to make whole these depositors
whom they attempt to divest of their right to recover their
deposits.

PROPOSITION OF LAW NUMBER SEVEN

The depositors’ guarantee fund was mnot enacted pri-
marily for the welfare of the banks but specifically for
the protection of depositors in state banks.

Sec. 7983, C. 8. Neb. 1922, Sec. 1, ch. 10, Laws
1909.
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Sec. 8024, C. 8. Neb. 1922, Sec. 44, ch. 10, Laws
1909.

Citizens State Bank of Stratton v. Strayer, 114
Neb. 567.

Shallenberger v. First State Bank of Holstein.
31 8. Ct. Rep. 189, 55 U. 8. (L. ed.) 117, 219,

U8

First National Bank v. Hirning, 204 N. W. (S
D.) 901.

Farmers State Bank v. Smith, 209 N. W. (8. D.)
358,

The courts have said:

“The paramount purpose of Bank Deposit Guar-
antee Law is to secure depositors and guarantee
prompt payment; * * * * T{ pust bLe liberally
construed to accomplish its paramount purpose.’
Chapman, Commission V. Guarantee State Bank.

267 S. W. Rep. (Tex.) 690.

Farmers State Banlk of Mineola v. Mincher, 267

S. W. Rep. (Tex.) 996.

“It is a fund ecreated by statute, derivedl from
assessments of the banks operating under the law, to
insure the depositors of such banks against loss.”

First National Bank v. Hirning, 204 N. W. (8.
D.) 901.

Farmers State Bank v. Smith, 209 N. W. (8. D.)
358.

Section 1 of the Nebraska act of 1909 made this funda-
mental declaration :

“See. 1. (Banking a quasi-public business.) The
business of banking * * * * i3 hereby declared
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to be quasi-public business and subject to regulation
and control of the state.”

And Section 44 of the act provided:

“Sec. 44. (Guarantee Fund Assessment.) For the
purpose of providing a guarantee fund for the pro-
tection of depositors in banks, every corporation en-
gaged in the business of banking under the laws of
this state, shall be subject to assessment, Lbe levied,
kept, collected and applied as hereinafter provided.”

The primary purpose of this act is the general protec
tion of the public and the depositors’ guarantee fund is
“for the protection of depositors in banks”. Benefit to
the banks is not the principal objective, though such bene
fits have followed. This theory of the law has been di:
rectly affirmed by this court, in the Holstein case. The
Nebraska Supreme Court in Citizens State Bank of Stratton
v. Strayer, 114 Neb. 567, passing on a regulatory provi
sion of the banking act, stated that “the banking business
-arried on pursuant to a state charter, is quasi-public, and
for the protection of the public and its interests, and is
subject to reasonable regulations by the state.”

The issues have been somewhat simplified by the ap-
parent position of the banks that they do mnot challenge
any part of the act except the section applicable to special
assessments and that as to such section they challenge
it as having become confiscatory and as being of no fature
benefit to the banks. The act having been passed for the
“protection of the depositors” manifestly its effective bene-
fits could only be available to or be invoked by such de-
positors as might be depositors in failed banks. Deposi-
tors in going banks have no necessity to avail themselyes
of its provisions. Hence the section might properly have
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read “for the protection of depositors in failed banks”.
The obligation of the going banks is thus to pay assess-
ments to indemnify and protect depositors in failed banks.
So generally and specifically the inquiry in this case has
to do directly with the equities and legal rights as between
the going banks and the depositors of private and public
funds in failed banks.

Whether the assessments levied on the bhau's are suf-
ficient to pay the depositors in full is not of large con-
cern to the banks. Any payment to the depositors is 2
benefit regardless of its amount or when paid. The banks
are not required by law to pay assessments sufficient t0
reimburse depositors in full; all the banks have to do is
to pay the assessments provided by law even if not enough
to pay the depositors.

In Farmers State Bank v. Smith, 209 N. W. (8. D.)
358, the plaintiff sought to restrain the collection of 4
guarantee fund assessment claiming the right to set off an
amount equal to the assessment upon indebtedness due it.
The court in denying the plaintiff’s prayer, discussed the
Depositors’ Guarantee Fund Law as an insurance scheme
and the status of depositors holding claims against it
and said:

“Treating the depositors’ guarantee fund law as al
insurance scheme, the assessments are not insurance
premiums due from the insuved, but in the present
state of the fund are loss payments due from the in-
surer to the insured; payment to the fund being 2
means of payment to insured depositors who are not
appellant’s debtors.

“As soon as the assessment was made, it was the
duty of appellant to place the money at the disposal
of the guarantee fund commission to be distributed
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according to law, and from that time the money due
upon assessment was impressed with a trust, and
belonged to those designated by statute as entitled
thereto. The bank became the trustee of such money
until delivered to, or placed at the disposal of, the
commissions.”

The Nebraska state banks repeatedly advertised and
represented to the present claimant depositors that the
banks constituted one giant insurance company in which
the depositors’ money was secured. The banks were the
insurers, the depositors, the insured. In short they at that
time, when seeking depositors, made a true representation.
The primary and ultimate of the law was to protect
the depositor—to give him insurance on his money. T
banks profited incidentally as an incident to their business
venture—in the same way an insurance company would
from a law prescribing sound statutory insurance regu-

lations.

A depositor needs the protection of this law for the
first time when the bank fails. His protection is the
primary and ultimate object of the law.

PROPOSITION OF LAW NUMBER EIGHT

Banking is a quasi-public business which the state in
the exercise of its police power may take under its con-
trol to the extent of prohibiting the business of banking
entirely except upon such conditions as it may prescribe.

Noble State Bank v. Haskell, 219 U. S. 104.

First State Bank of Claremont v. Smith, 49 8. D.
518, 207 N. W. 467.

Shallenberger v. First State Bank of Holstein,
219 U. 8. 114.
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We do not believe that this proposition is controvertible.

Justice Holmes, in Noble State Bank v. Haskell, 219
U. 8. 104, said with reference to the Bank Guarantee
Fund Law that as to banks the legislature “may go on
from regulation to prohibition except upon such condi-

't

tions as it may prescribe.” This power of regulation of
banks by the legislature has been repeatedly recognized by
the courts. We will not encumher the pecord by further

quotations from the cases.

When Nebraska adopted the Guarantee Fund Law in
1909 the act included a section prohibiting private bank-

ing.

The state banks then in existence had three courses
open to them. First: they could nationalize and avoid
the law. Second: they could comply with and operate
under the Guarantee Fund Law. Third: they could go
out of business along with the individual bankers who
did not care to incorporate.

All state banks organizing since 1909 have of course
done so with full knowledge of the conditions imposed DY
the act.

The limit to which the state may go in imposing obliga-
fions as a condition to engaging in the banking business
in the state is clearly not important in this case. Under the
facts it is clearly evident that it is not a question of any
bank being compelled to go out of business by reason of

the special assessments.

Here it is not a question of banks going out of business
hecause of the special assessments. Tt is merely a ques-
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tion of some of the banks desiring to make a greater profit
than their present earnings which in some cases wert
characterized by the trial court as “extravagant”. It is a
question of all the banks of the state bank system desiring
to make an average annual net income of more than 11.18
per cent on their combined capital and surplus before com-
plying with the obligation imposed by the legislature of
Nebraska as a condition to operating a state bank.

PROPOSITION OF LAW NUMBER NINE

The statutory assessments for the benefit of the guar.
antee fund are not an involuntary taking of the property
of the banks but constitute a charge and contribution,
definite and certain and known in advance, the payment
of which is a condition precedent for commencing and
continuing to do business as a state bank and which at
any time can be avoided by going out of the banking
business; in order to engage in the banking business the
banking corporation had to get a charter from the
state and to get the charter and keep it the bank had to
comply with the conditions made a part of the charte:
by the state for the safety and protection of the public;
and to obtain the benefits and privileges the law gave.

Noble State Bank v. Haskell, 219 U. S. 104.

Shallenberger v. First State Bank of Holstein,
219 U. 8. 114,

Wirtz v. Nestos, 51 N. D. 603, 200 N. W. 524.

First State Bank of Claremont v. Smith, 49 8. D.
518, 207 N. W. 467.

Farmers State Bank v. Smith, 50 8. D. 250, 209
N. W. 358.
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The legislature in enacting the Guarantee Fund Bank-
ing Act created certain privileges and certain obligations.
[t is quite impossible for a court to compare and to meas-
ure them and their relative value and burden. For in-
stance, state banks were permitted to loan one customer
up to 20 per cent of the capital of the bank as against
one-half that percentage permitted to national banks. The
act enabled state banks to accommodate borrowing custo-
mers with one-half the capital investment. Py the act,
state banks were absolved from giving depository bonds
for public funds. State bank charters enmabled the carry-
ing of reserves at interest while national banks were re-
quired to carry reserves without interest in Federal Re-

serve Banks.

Unquestionahly. tl'a best considered opinion on Guar-
antee Fund law was delivered by Justice Holmes in the
-ase of Noble State Bank v. Haskell, 219 U. 8. 104. The
rule above is there vigorously announced and it has not
been questioned to this day except as the Nebraska banks
are now trying to do so. Several parts of the opinion
are relevant:

“The power to compel, beforehand, co-operation,
and thus, it is believed, to make a failure unlikely
and a general panic almost impossible, must be
recognized, if government is to do its proper work,
unless we can say the means have no reasonable re-
lation to the end.”

The banks now contend that the end Justice Holmes an-
ticipated the law would accomplish has not been realized.
To anyone, however, who has observed the effects of the
deflation period on the banks of other states throughout
the agricultural middle west it is clearly evident that
Justice Holmes was not badly mistaken in his predictions.
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The banks’ own statements and advertisements during that
period and the evidence in this case show that the bank
failures in Nebraska would have been many times more
disastrous than they would have been if it had not been
for the existence of the bank Guarantee Fund Law during
the period of deflation. Of course there were fallures. There
were bound to be failures and always will be failures under
the most favorable circumstances during such a period. Bu:
there was no panic and the state banks of Nebraska during
that period received the benefits of the stability given to

the banking system and the confidence of the public.

Of course no one can now tell how many banks wouid
have failed or what the condition of the present banks
would be now if it had not been for the existence and opera-
tion of the Guarantee Fund Law. No one can tell how
much more severe the reaction would have been in Ne.
braska. But no one can deny but that the state and the
banks were saved from the full force of the hlow that fell

at that time.

Justice Holmes goes on in the opinion to further state:

“We cannot say that the public interests to which
we have adverted, and others, are not sufficient to
warrant the state in taking the whole business of
banking under its control. On the contrary, we are
of opinion that it may go on from regulation to pro-
hibition except upon such conditions as it may pre-
seribe.  In short, when the Oklahoma legislature de-
clares by implication that free banking is a public
danger, and that incorpo ‘ation, inspection, and the
above-described co-operation are necessary safe-guards,
this court certainly cannot say that it is wrong.”
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And on petition for rehearing he further said:

“The analysis of the police power, whether correct
or not, was intended to indicate an interpretation of
what has taken place in the past, not to give a new
or wider scope to the power. The propositions with
regard to it, however, in any form, are rather in the
nature of preliminaries. For in this case there is no
out-and-out unconditional taking at all. The payment
can be avoided by going out of the hankng husiness,
and is required only as a condition for keeping on.
from corporations created by the state. We have
given what we deem sufficient reasons for holding that
such a condition may be imposed.”

We have here no tax upon the property of the banks
which amounts to an involuntary taking of property. It
is an imposition of a4 condition under the police power of
the state. The property of the banks is not taken for pub-
lic use. Tt is merely incidentally affected by a proper exer-
cise of the police power.

The Supreme Court of North Dakota in discussing the
Guarantee Fund Law of that state in the case of Wirtz V-
Nestos, 51 N. D. 603, 200 N. W. 524, applied the rule laid
down by Justice Holmes to the conditions which existed in
North Dakota. In the opinion the court said:

“It was settled early in the history of this state
that the legislature could permit it to be conducted
upon such conditions and subject to such ro;:ulutinn:f
as it saw fit to prescribe, or even ‘forbid it altogether.
In State v. Woodmasnee, 1 N. D. 246, 46 N. W. 970,
11 L. R. A. 420, this court sustained the validity of
the original act providing for the organization and
government of state banks, saying, among othe}'
things, at page 250, in the official report (46 N. W.
971) :
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«But as a matter of precedent and authority, the
legislative perrogative, in the exercise of its police
power in promoting the public safety, not only to
regulate and restrict the business of banking, but
also to grant the right to one class, and to prohibit
to others, or even to forbid it altogether, has never
been questioned in the courts, and the legislature of
other states have frequently exercised the right of
supreme control over the business.”

The Supreme Court of South Dakota also applied the
rule in the case of First State Bank of Claremont V. Smith,
supra. In this case also the contention was made that the
Guarantee Fund was wholly insolvent, served no publie
purpose and was a burden to the banks to such an extent
as to amount to an involuntary taking of their property.
But the court followed the reasoning of Justice Holmes
and upheld the rule. In the opinion it was said:

“S8o far as the banking corporations are concerned,
the assessment sought to be prohibited is mnot a tax
or involuntary taking of their property, but a part
of the consideration exacted by the state for the cor-
porate franchise. So, also, is the law 2 part of the
privileges and conditions under which the unincor-
porated banks were organized and have been doing
business.”

PROPOSITION OF LAW NUMBER TEN

The distinction between rate and taxation cases and
the case at bar involving the question of whether a
special assessment levied under the Guarantee Fund Law
is confiscatory is that the Guarantee Fund Law is not a
revenue nor rate regulation measure but an act passed
under the state’s police power to stabilize banking condi-
tions generally and in particular to protect deposits in
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state banks, creating thereby intangible public benefits
which cannot be judicially measured, and the payment of
the Guarantee Fund assessment being a condition pre-

cedent to the operating of a state bank regardless of
the earnings of the bank.

First State Bank of Claremont v. Smith, et al.,
49 8. D, 518, 207 N. W. 467.
Noble State Bank v. Haskell, 219 U. S. 104.

The proposition above set forth has been largely argued
in connection with other propositions wherein the two
cases referred to and other cases are cited and fully quoted.
[n the case of First State Bank of Claremont v. Smith, 49
NS. D. 518, 207 N. W. 467, the court said:

“So far o= th~ banking corporations are concerned,
the assessment sought to be prohibited is not a tax
or involuntary taking of their property, but a part of
the consideration eracted by the state for the cor-
porate franchise. So, also, is the law a part of the
privileges and conditions under which the unincor-
porated banks were organized and have been doing
business.”

And in Noble State Bank v. Haskell, 219 U. S. 104, the
third paragraph of the syllabus is as follows:

“The police power of a state extends to the regula-
tion of the banking business, and even to its pro-
hibition except on such conditions as the state may
prescribe.”

Manifestly, it is not competent for a court to consider
the assessments wholly from the standpoint of their mone-
tary value to the banks when there were other and con-
trolling reasons of public welfare and benefit prompting
the legislature to provide for these assessments and permit
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their continuation. The question of the value of the assess
ments to the public and to the banks, and the related
matter of the amount of and the effect of the assessments
on banks must be considered as an entirety by the legisla-
ture and by the court.

PROPOSITION OF LAW NUMBER ELEVEN

Where a law is enacted in the exercise of the police
power and has for its object the advancement of the
public goed, public safety or public welfare, there may be
an incidental destruction of the value of private property
or even destruction of the property itself without violation
of the fifth or fourteenth amendments to the constitution
of the United States, for it is not taken for public use
without compensation or without due process of law,
since it is not taken by the public at all, and the court will
consider and determine only whether or not the law as
enacted has any rational relation to the public good with
every possible presumption indulged in the law’s favor.

Powell v. Pennsylvania, 127 U. 8. 67T8.

Mugler v. Kansas, 123 U. 8. 623.

Lochner v. New York, 198 U. 8. 45, 25 Sup. Ct.
Rep. 539.

State v. Drayton, 82 Neb. 254, 117 N. W. T68.

State v. Withnell, 91 Neb. 101, 135 N. W. 376.

6 R. C. L., Sec. 230, page 243.

The Guarantee Fund Law has heretofore been finally
determined by the United States Supreme Court to have
a rational relation to the public good. The state has always
had the right in exercising its police power to enact meas.
ures which affect the property rights of citizens. This
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.

right was inherent in the state before the adoption of the
fifth and fourteenth amendments to the Constitution of |
the United States. And the Supreme Court of the United

States has repeatedly held that these amendments are not
violated by the proper exercise of the police power by the

state.

With regard to statutes enacted by the state under their
police power, there is only one questicn whisl, the courts
‘an determine, and that is whether the law as enacted has
any rational relation to the public good, safety or welfare,
with every possible presumption indulged in its favor. It
it does not effect a palpable invasion of rights secured bY
fundamental law, jundicial inquiry is at end. Ewven though
the property of an individual may be rendered valueless
"¢ operation of the law, still there has
been no taking of the property for public use without just
compensation as prohibited by the 5th amendment to the
federal constitution or any taking without due process Of
law as prohibited by the fourteenth amendment.

as an incident to t.

The liguor and oleomargarine cases settled that question.

Mugler v. Kansas, 123 U. 8. 623, 688, 699.

Powell v. Pennsylvania, 127 U. S. 678, 682..

Hadacheck v. Sebastian, 239 U. 8. 394.

Pierce Oil Corp,. v. City of Good Hope, 248 U. S.
498.

[n Powell v. Commonwealth of Pennsylvania, supra
plaintiff in error was the owner of machinery and equip-
ment of value only for the manufacture of oleomargarine.
He contended that the law of Pennsylvania prohibiting the
manufacture and sale of this article, rendered his prop-
erty of no value and violated the Fifth and Fourteenth
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amendments. This court held that the state had the inher-
ent right under the police power and wholly apart from
the provisions of the federal constitution to enact laws for
the protection of the public interest and that the Fifth and

Fourteenth amendments to the constituion of the United
States did not prohibit the exercise of such power even
though as an incident to the operation of the law the
property of individuals was destroyed or the value of their
property diminished. It held that the police power of the
state existed before the adoption of the Fifth and Four-
teenth amendments to the constitution and that the said
amendments were not intended to and do not relate to the

exercise of that power.

In the opinion it was said:

“It is contended that the last statute is void in that
it deprives all coming within its provisions of rights
of liberty and property without due process of law
and denies to them the equal protection of the law,—
rights which are secured by the fourteenth amend-
ment to the constitution of the United States. It is
scarcely necessary to say that if this statute is a
legitimate exercise of the police power of the state
for the protection of the health of the people, and
for the prevention of fraud, it is not inconsistent with
that amendment; for it is the settled doctrine of this
court that, as government is organized for the pur-
pose, among others, of preserving the public health
and public morals, it cannot divest itself of the power
to provide for those objects, and that the fourteenth
amendment was not designed to interfere awith the
exercise of that power by the states. Mugler v. Kansas,
123 U. S. 663, Ante, 273; Union Co. v. Crescent City
Co., 111 U. 8. 746, 751, 4 Sup. Ct. Rep. 652; Barbier
v. Connolly, 113 U. 8. 27, 5 Sup. Ct. Rep. 357; Yick
Wo v. Hopkins, 118 U. 8. 356, 6 Sup. Ct. Rep. 1064.”
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The banks complain in this case that they may by the
further enforcement of this law be deprived of their prop-
erty without just compensation because their buildings
are adapted to and are valuable only as banking buildings-
Such a result arising from their refusal to abide by the
conditions imposed by the state and their going out of the
banking business would not be depriving them of their
property. It would, as in the above case, merely be a
lessening of the value of their property as an incident to
the exercise of the police power. That is not “taking with-
out just compensation” or “without due process of law”
as forbidden by the state and federal constitutions.

PROPOSITION OF LAW NUMBER TWELVE

The banks which are making fair or ‘‘extravagant
profits” as admitted even by the trial court are not en-
titled to be relieved of their responsibilities to depositors
with accrued claims by showing that hardship may be

imposed by the operation of the law upon other banks of
the state banking system.

Aetna Ins. Co. v. Hyde, 72 U. 8. (L. Ed.) 357, 47
b b B,

City of Grand Island v. Postal Tel. Cable Co., 92
Neb. 253, 138 N. W. 169.

Okio River Ry. Co. v. Dittey, 203 Fed. 237.

The court is confronted in this case with a rather un-
usual circumstance. The officers of two banks, the State
Bank of Omaha and the Fremont State Bank, according
to the evidence, initiated and caused this suit to be brought.
The officers of these banks were the only bankers except
an officer of the plaintiff bank, to appear upon the trial of
the case as witnesses for the plaintiff.
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Since its organization in 1912 the Omaha State Bank
had accumulated surplus of $112,000.00 from earnings and
in addition for seven years consecutively before trial had
paid an annual dividend of 10% (Rec., p. 224, Qs. 1138-43).
The Fremont State Bank had accumulated more than $30,-
000.00 additional surplus since 1920 and had confinuously
in addition paid an annual dividend of 8% (Rec., p. 311,

Q. 394).

It hardly seems consonant with equitable principles for
these banks with their “extravagant profits” to select one
of the smallest banks in the state, one operated under the
most adverse trade conditions, and one which is not in the
least typical or representative of state banks of Nebraska,
to be plaintiff in a suit for their benefit. The president of
the Abie State Bank testified that he did not even know
the case had been brought or that his bank was named as
party plaintiff until told by someone who heard the facl
stated over the radio (Rec., p. 178, Q. T85).

It is a well settled principle of law that no party Is
entitled to equitable relief against the enforcement of a
law by showing that it works a hardship on others. (Thoungh
there was in fact no showing that it worked a hardship on
any bank.)

This court in the case of Aetna Ins. Co. v. Hyde, 72 1.
Ed. 357, had before it a case brought by the Aetna Insur-
ance Company on behalf of itself and 155 other stock in-
surance companies doing business in Missouri, to contest
a reduction of rates made under the state statute. The
evidence showed that a hardship would be worked upon
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some of the insurance companies of the state, but not upon
the plaintiffs. The court in denying equitable relief, said:

“No company receiving just compensation is en
titled to have higher rates merely because of the
plight of its less fortunate competitors. Companies
whose constitutional rights are not infringed may not
better their position by urging the cause of others.
Albany County v. Stanley, 105 U. 8. 305, 311, 26 L.
ed. 1044, 1049; Heald v. District of Columbia, 259 U
S. 114, 123, 66 L. ed. 852, 854, 42 Sup. Ct. Rep. 434
As a practical matter of business, it is impossible iD
the long run for some companies to collect higher
premiums than those charged by others in the same
territory. Rates sufficient to yield adequate returns
to some may be confiscatory when applied to the busi
ness of others. DBut the latter have no ¢ mstitutional
right to prevent their enforcement against the former.
The 14th Amendment does not protect against com-
petition. Moreover, ‘aggregate collections’ sufficient
to yield a reasonable profit for all do not necessarily
give to each just compensation for the contracts of
insurance written by it. 7t has never been and cannot
reasonably be held that state-made rates violate the
jthe Amendment merely because the aggreqgate col-
lections are not sufficient to yield a reasonable profit
or just compensation to all companies that happen t0
be engaged in the affected business.”

The evidence showed that the state banks as a whole were
in a better condition and making more money than they
had been for several years past. A few of them may still be
in poor condition, but nearly all of them are paying off
and charging out their losses incurred during the deflation.
Many are making very satisfactory and in some cases ul-
conscionable profits. Will this court in order to enable
the rveal parties instigating this suit to enhance their
already “extravagant profits”, hold that they ecan take

gitized for FRASER
ps:/lfraser.stlouisfed.org



ABIE STATE BANK VS. WEAVER, ET AL. 201

advantage of the condition or fancied condition of a few
of the smallest banks operating under the most adverse
circumstances to escape payment of the special assessments
levied under the Guarantee Fund Law for the benefit of
the public generally and depositors in failed banks in par-
ticular? We cannot conceive of this being done.

In City of Grand Island v. Postal Telegraph Cable Co.,
92 Neb. 253, the court said in part:

«w * #» * W gre not aware of any case which
holds that when the business transacted by one person
or corporation of a class has proved largely remun-
erative, and the business of another of the same was
less remunerative, or was in fact conducted at a loss,
a court of justice can for that reason declare an oc-
cupation tax ordinance void.”

In Ohio River & W. Ry. Co. v. Dittey, 203 Fed. 237, the
court said that courts are not arbiters who “may overthrow
a law which imposes a tax on privileges and franchises
merely because in isolated cases such law imposes a hard-
ship.”

As a matter of fact it is the desire of the banks to charge
off old bad debts which has prevented them practically all
from paying from good to very large dividends.

There are 726 banks. On the matter of earnings it
affirmatively appears that 570 of them had net earnings
extending up to “extravagant profits”, and after paying
guarantee fund assessments and charging off admittedly
old bad debts; and that these net earnings average with
the 570 banks a fair return on the investment. Where
in this record will the court find any evidence of the cause
for the variation in earnings of the 570 banks; or find any
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evidence as to the distribution to operating expense, oper-
ating income or other details with respect to such banks?
The fact that they paid a specific amount to the guarantee
fund took that amount of their earnings, but that of itself
would prove nothing unless accompanied by proof of the
effect of the gnarantee fund on the earnings, eliminating
for the purpose of the argument the main purpose of the
guarantee fund, the protection of depositors, and not bene-
fit to the banks.

PROPOSITION OF LAW NUMBER THIRTEEN

Even if the rule in the rate and taxation cases were
applicable to the case at bar as contended by plaintiff,
then plaintiff would have had the burden of producing
detailed proof not attempted in this case to show the
volume of business available to the several banks that
have failed to make compensatory earnings, the facilities
of such banks for handling the business offered, the effl-
ciency and economy of the operation of such banks, that
the condition complained of is not unusmal or merely tem
porary, and to exclude all causes other than the effect
of assessments paid; mere proof of loss or difficulty of
operation for a period of a few years not being sufficient.

City of Grand Island v. Postal Telegraph Co., 92
Neb. 253, 138 N. W. 169.

City of Fremont v. Postal Telegraph Co., 103 Neb.
476, 172 N. W. 525, affirmed in 255 U. 8. 124.

Powell v. Pennsylvania, 127 U. 8. 678.

Ohio River and W. Ry. Co. v. Dittey, 203 Fed. 537.

Western Union Telegraph Co. v. Borough of New
Hope, 187 U. 8. 419.

Aetna Insurance Co. v. Hyde, 47 8. Ct. Rep. 113,

72 U. 8. (L. Ed.) 357.
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It is established that the reasonableness of a tax cannot
be determined by the profit that some individuals make in
their business. The fact that they are unable to conduet
their business in such a way as to realize a profit which
would warrant the amount of the tax is no argument as
to the reasonableness or unreasonableness of the tax.

Inefficiency in management, peculiar local trade condi-
tions, temporary business depression and in fact numerous
simliar matters may affect the ability of one or a limited
number of the banks to operate at a profit. Under the
rule that “Every possible presumption is in favor of the
validity of a statute, and this continues until the contrary
is shown beyond a reasonable doubt,” Powell v. Pennsyl-
rania, 127 U. 8. 678, the burden is upon the banks as to
every one of these issues to show that a condition exists
which would beyond question make the further operation
of the banks impractical and to negative every possible
state of facts consistent with the constitutionality of the
law.

So, proof that a few individual banks are operating at a
loss is not proof of the unreasonableness of the special
assessment levied. Proof must be adduced that the loss
is not due to mismanagement, lack of available business,
abnormal losses due to depression following the war or
other causes. Furthermore, an operating loss for a few
vears is not proof of anything; the period of time consid-
ered must be long enough to cover various business periods
and show normal operating conditions.

In City of Fremont V. Postal Telegraph Cable Co., 103
Neb. 476, affirmed by this court in 256 U. S. 124, the Ne-
braska Supreme Court said:

“The proof in support of these allegations shows
that during the years 1914 and 1915 defendant’s Fre-
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mont office was operated at a loss, and that a pay-
ment of the tax for these two years would occasion
deficits on defendant’s intrastate business at Fremont
of $143.73 and $128.45 respectively. No figures are
offered for any of the preceding years. But, even if
the evidence at hand is sufficient to warrant us in
assuming antecedent and prospective losses in the
operation of defendant’'s business at Fremont, we do
not regard this as a satisfactory test of the reason-
ableness or unreasonableness of the tar involved. De-
fendant’s losses may be due to conditions for which it
is itself responsible.’

Western Union Telegraph Co. v. New Hope, 187 U. 8. 419:

“And ‘that the courts will not declare such ordi-
nance void because of the alleged unreasonableness of
the fee charged, unless the unreasonableness be 80
clearly apparent as to demonstrate an abuse of dis-
cretion on the part of the municipal authorities’”

The banks failed entirely to produce the necessary proo!
on these points. No law will be declared invalid or un-
constitutional by the courts unless it is manifestly so:
unless there is no state of facts upon which it can be held
valid. 1In order for the banks to prevail they must show
that conditions as they exist are not the result of other
causes than the assessments made under this law. This
they have not done.

PROPOSITION OF LAW NUMBER FOURTEEN

Regardless of the general power reserved in the state
of Nebraska by its constitution, to alter or amend banks’
charters, the state would have this right under the police
power; the only restriction being that any measure
adopted in the exercise of that power must be rationally
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intended to serve some public purpose. Those questions
in respect to the Nebraska Guarantee Fund Law are no

longer open to question.

Noble State Bank V. Haskell, 219 U. 8. 104.

Shallenberger V. First State Bank of Holstein, 219
U. S. 114.

Chicago, B. & Q. R. Co. V. State, 170 U. 8. 57, 4
Neb. 549.

Douglass V. Kentucky, 168 U. S. 488.

7

Stone v. Mississippi, 101 U. 8. 814.

Northwestern Fertilizing Co. V. Hyde Park, 97
U. 8. 659.

Boston Beer Co. V. Massachusets, 97 U. S. 25.

7 R. C. L., Sec. 105, page 106.

Mugler v. Kansas, 123 U. 8. 623.
New Orleans Gaslight Co. V. Lowisiana Light &

Heat Co., 115 U. 8. 650.
Appellants devote large space in their brief to the power
of the state to alter or amend the charters of the banks
by the passage of the Guarantee Fund Law. This is no
longer an open question.

The police power is a governmental function which can

not be alienated, surrendered
In Boston Beer Co. v. Massa-

or abridged by contract or

orant of corporate charter.
chusetts, 97 U. 8. 25, 33, it was said:

The legislature cannot, by any contract, divest
itself of the power to provide for these objects (the
public welfare). They belong emphatically to that
class of objects which demand the application of the
maxim, Salus populi suprema lex; and they are to be
attained and provided for by such appropriate means
as the legislative discretion may devise. That dis-
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cretion can no more be bargained away than the
power itself.

The only limitation under the reserve power or police
power is that the alteration or amendment must have a
rational relation to the public welfare. No one has or does
question this. The Shallenberger case decided that issue
in the affirmative with respect to the Nebraska law.

The courts are not concerned with any economic hard-
ship or oppressiveness so long as the constitutional provi-
sions are not violated. In Powell v. Pennsylvania, 127 U.
S. 678, it was said:

If all that can be said of this legislation is that it
is unwise, or unnecessarily oppressive to those manu-
facturing or selling wholesome oleomargarine as au
article of food, their appeal must be to the legislature.
or to the ballot-box, not to the judiciary. The latter
cannot interfere without usurping powers committed
to another department of government.

7 R. C. L., Sec. 105, page 106, the prineiple is well

“105. Harshness and Unreasonableness.—The gen-
eral rule is that the question of the reasonahleness
of an act otherwise within constitutional bounds, is
for the legislature exclusively, and in ordinary cases
the courts have no revisory power concerning it, or
to substitute their opinion for the judgment of the
legislature. Courts are not at liberty to declare
statutes invalid although they may be harsh, and may
create hardships or inconvenience, or are oppressive
or are mischievous in their effects and burdensome on
the people and of doubtful propriety.”

This court has held the enactment of the Nebraska law

a proper exercise of the police power. That ques
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tion is settled. With that decision the jurisdiction of the
judiciary ended. Since it was a proper exercise of the
police power only the legislature can alter or repeal the
law. The courts are not concerned with the results of
the operation of a law enacted in the proper exercise of
that power whereas under the record in this case, the
evidence has shown conclusively that no constitutional

limitations are being transgressed.

PROPOSITION OF LAW NUMBER FIFTEEN

Where the decision of a state court was on the basis
of estoppel in pais involving a non-federal question and
it appears that there was basis in fact for such holding,
the supreme court of the United States will not take
jurisdiction although an independent federal question may

be involved. This court will not, where such non-federal

question has some basis in fact, undertake to decide

whether the decision of the state court on such question

was right or wrong.

Arkansas So. R. Co. V. German Nat'l Bank, 207

U. 8. 270, 28 8. C. Rep. 78.
Enterprise Irrigation District, et al. v. Farmers
Mutual Canal Co., 243 .S, 157,287 Sup. Ct.
Rep. 318.
St. Lowis Malleable Casting Co. V. Prendergast
Const. Co., 260 U. 8. 469, 43 8. Ct. Rep. 178.
This question is fully considered and decided in Enter-
prise  Irrigation District v. Farmers Mutual Canal Co.,
243 U. 8. 157, 37 Sup. Ct. Rep. 318. In denying juris-
diction it was said:
“A decision of the highest court of a state adverse

to the contention that, consistently with the due
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process of law and equal protection of the laws
clauses of U. S. Const. 14th Amend., an adjudication
of the state board of irrigation in favor of the as-
serted right of a canal company, under an alleged
priority of appropriation, to divert through its canal
a certain amount of water from a stream, could not
be treated as binding upon those claiming under other
appropriations, because it was made without lawful
notice or opportunity to be heard, is not reviewable
in the Federal Supreme Court on writ of error, where
the state court also decided that the canal company
was entitled to prevail for the reason that its ad-
versaries were estopped by their own conduct to ques-
tion the canal company’s claims.

“The contention that the highest court of a state,
in disposing of some of the questions involved in a
clause (case) including that of a defense of an es-
toppel in pais, misconceived or misapplied the statute
and common law of the state, and thercby infringed
the due process of law and equal protection of the
laws clauses of U. S. Const. Ljth Amend.—presents
no Federal question which will sustain « 1writ of
error from the Federal Supreme Court.”

In Arkansas Southern R. Co. v. German National Bank,

207

U. 8. 270, 28 B. Ct. Rep. 78, 52 L. ed. 201, the

court said:

“Ordinarily this court will not inquire whether the
decision upon the matter not subject to its revision
was right or wrong.”

The Nebraska Supreme Court was right in its findings
of fact on the failure of proof by the banks and the
question of estoppel. We submit no other decision was

possible on the facts and record in this case.
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PROPOSITION OF LAW NUMBER SIXTEEN

Under Section 9150, C. S. Nebraska, 1922, the Ne-

braska Supreme Court upon appeal in equity cases, is
required to try the case de novo and to ‘‘reach an inde-
pendent conclusion as to what finding or findings are

required under the pleadings and all the evidence.”

Colby v. Foxworthy, 80 Neb. 239, 115 N. W. 1076.

Sec. 9150, C. 8. Neb. 1922 (hereinbefore quoted)
Enterprise Planing Mill Co. v. Episcopal Church.

100 Neb. 29, 158 N. W. 386.

Michigan Trust Co. V. City of Red Cloud, 69 Neb.

585, 98 N. W. 413.
Omaha Loan & Bldg.
Milwaukee Mechanics Fire Ins. Co.

Neb. 815.

{ssn. v. Hendee, T7 Neb. 12
v. Fuller, 53

The interpretation placed upon the Nebraska statute by
the Nebraska Supreme Court is well stated in Colby V.

Fozworthy, 80 Neb. 239, 115 N. W. 1076, in which it was

said :

From the ecitations of authorities it seems quite
evident that counsel have overlooked the fact that,
under the statutes and the rules now in force for the
trial of appeals in equily cases, we are not at all
bound by the findings and judgment of the trial court,
hut must try such cases de novo, reach our own in-
dependent conclusions as to the weight, credibility
and effect of the evidence, and render our judgment
without reference t0 the conclusion reached by the
district court, or the fact that
some evidence to support it.

the record contains

Furthermore, a voluntary opinion of a trial court under

the procedure in Nebraska is not a proper part of the
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record on appeal and will be disregarded. In Milwaukee

Mechanics Fire Ins. Co. v. Fuller, 53 Neb. 815, the
court said:

A second argument here is that the judgment must
be reversed because the only issue in the case has not
been passed upon or decided by the district court;
but this argument assumes that the opinion of the dis-
trict judge is an essential part of the record of the
case brought here; but it is nct. In reri vir~ a case
brought here, either on error or appeal, while this
court is always pleased to have the benefit of the
written opinion of the trial judge, still the judgment
of the district court must stand or fall upon the
statutory record of the case—that is. the pleadings.
the finding and judgment of the district court, and the
bill of erceptions made a part of the record.

So upon this appeal the findings of fact and of law
made by the Nebraska Supreme Court are the proper baslts
for review. The volunteer opinion of the trial court has
no proper place at this stage.

PROPOSITION OF LAW NUMBER SEVENTEEN

Where the state supreme court has in the syllabus
based its decision upon estoppel and has devoted fully
two-thirds of its opinion to the discussion of the evidence
and facts establishing estoppel, it is frivolous to contend
as appellants do, that because the words ‘“‘waiver” and
“‘estoppel” were not actually used in the opinion itself

that it does not constitute one of the grounds of that
court’s decision.

Old Colony Trust Co. v. Omaha, 230 U. S. 100.

Burbank v. Ernst, 34 Sup. Ct. 299, 232 U. 8.
162, 58 L. ed. 551.
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Cuyahoga River Power Co. v. Northern Realty
Co., 37 8. Ct. 643, 244 U. 8. 300.
BEgan v. Hart, 165 U. 8. 188, 41 L. ed. 680.

The banks now contend that the decision of the Ne
braska Supreme Court on estoppel as announced in para:
graph one of the syllabus should be disregarded as being
only an abstract proposition of law not applied to the
case. They ask this court to disregard the decision and
discussgion on estoppel as incorporated in the opinion. In
support of this they cite Holliday V. Brown, 34 Neb. 232.
This question, in an appeal coming to this court from

Nebraska, was before this court in the case of Old Colony

Trust Co. v. Omaha, 230 U. 8. 100.

In that case it was contended by the City of Omaha
that the opinion of the Nebraska Supreme Court should
be disregarded in considering the propositions and findings
stated in the syllabus. In deciding against the city on this
point the court said:

To the state decisions here cited, counsel for the
city interposes the objection that they are not welt
grounded, and that some of them go beyond what s
expressed in the syllabus. We need not say more of
the first branch of the objection than that, as the
decisions relate to matters of local law, namely, the
of the state constitution and statutes
and the powers of local municipal corporations, they
must be regarded by us as controlling, when their ap-
plication involves no infraction of any right granted
or secured by the Constitution of the United States.
Such an infraction is not suggested, nor could it
reasonably be. The other branch of the objection is
not based upon any statute or rule of court in Ne-
braska, giving controlling effect to the syllabus. At
most it rests wpon a statement in Holliday v. Brown,

construction
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34 Neb. 232, 51 N. W. 839, respecting “an unwritten
rule” to that effect, but what was said upon the sub-
ject in that case has been so pointedly criticized and
s0 far restrained in Williams v. Miles, 68 Neb. 479,
62 L. R. A. 383, 110 Am. St. Rep. 431, 94 N. W. 705,
96 N. W. 151, 4 Ann. Cas. 306, that it is not control-
ling. Of course, it ought not to be given greuter effect
here than in the courts of the state.
Both the opinion and syllabus by the Nebraska Supreme
Court in this case are based on estoppel and they are in
perfect harmony.

Clearly both the syllabus and opinion are before this
court for consideration on all issues involved on this
appeal.

PROPOSITION OF LAW NUMBER EIGHTEEN

The Nebraska Supreme Court is required by sections
1074 and 1075, C. S. Nebraska, 1922, to cause all ot
its opinions to be reported and published and they are
therein referred to as the decision. Appellants have in-
cluded the syllabus and opinion in the record brought
to this court. Such syllabus and opinion are properly re-
ferred to in this court to establish the grounds of the
judgment.

Old Colony Trust Co. v. Omaha, 230 U. 8. 100.
Holliday v. Brown, 34 Neb. 232.
Williams v. Miles, 68 Neh. 790.

Section 1074, C. 8. Nebraska, 1922, is in part as follows:
“The court shall cause to be reported with as much
brevity as practicable each of its decisions which

reverses or modifies the judgment of the district court
* *» * - ”
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Section 1075, C. 8. Nebraska, 1922, as amended by Laws
of Nebraska, 1929, chapter 84, insofar as material, is as
follows:

“It shall be the duty of the reporter of the supreme
court to prepare the opinions of said court for publi-
cation as fast as they are delivered to him., * *
# * e shall cause the same to be printed, and
bound in a good and substantial manner, equal to

volume fifty of said reports.”
As shown by these statutes, the opinion is prepared by
the court and is required to be published. The syllabus is

also prepared by the court. Holliday v. Brown, 34 Neb. 232

PROPOSITION OF LAW NUMBER NINETEEN

Where by statute or settled practice the opinion of the
state court is a part of the record, this court will exam-
ine the grounds of the opinion in order to ascertain the

grounds of the judgment.

Thompson V. Maxwell Land Grant Railway Co.,
168 U. 8. 451, 42 L. ed. 539.
Burbank v. Ernst, 34 Sup. Ct. 299, 232 U. 8. 162,
58 L. ed. 551.
Cuyahoga River Power Co. V. Northern Realty
Co.. 37 8. Ct. 643, 244 U. 8. 300.
Egan v. Hart, 165 U. 8. 188, 41 L. Ed. 680.
The decision of the state supreme court with the
orounds and reasons for the decision as given in the
syllabus and opinion of the court are the basis upon
which the Supreme Court of the United States has al-
ways decided the question of the grounds of jurisdiction.
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Thompson v. Maawell Land Grant Railway Co., 168 TU.
S. 451, 42 L. ed. 539:

“Whenever a case comes from the highest court of
a state for review, and by statute or settled practice
in that state, the opinion of the court is a part of the
record, we are authorized to examine the grounds of
such opinion for the purpose of ascertaining the
grounds of the judgment.”

The same rule is applied in the following cuses:

Burbank v. Ernst, 34 Sup. Ct. 299, 232 U. 8. 162,
o8 L. ed. 551.

Cuyahoga River Power Co. v. Northern Realty
Co., 37 8. Ct. 643, 244 U. 8. 300.

Egan v. Hart, 165 U. S. 188, 41 L. ed. 680.

The Supreme Court of Nebraska is required by sections
1074 and 1075, C. S., Nebraska, 1922, to cause all of its
opinions to be reported and published, and they are therein
referred to as the decision. This has always been the
practice in that court and in this case as in all others
coming to this court on appeal, the opinion as incorporat-
ing the decision, was included as a part of the record.

PROPOSITION OF LAW NUMBER TWENTY

If, pending a decision on appeal, a statute is enacted
or an event occurs which renders a decision unnecessary,
the appeal will be dismissed. The occurrence of such event
may be shown by extrinsic evidence, or noticed by the
court where it is a matter of judicial notice.

Lewis Publishing Co. v. Wyman, 228 U. 8. 610.
Gulf, ete. R. Co. v. Dennis, 224 U. 8. 503.

g -
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Wingert v. Hagerstown First Nat’l Bank, 223 U.
8. 670.
U. 8. v. Evens, 213 U. 8. 297.

The wmajor contention of the banks is that they will
be unable to pay the annual special assessment of five-
tenths of one per cent for an unlimited length of time,
and that they will be unable to pay the existing losses to
the depositors which they claimed totaled about sixte:
million dollars. They do mnot object to the regular as-
sessment of one tenth of one per cent. The record estab
that their contentions had no basis in fact or law.

lighed

However, for all practical purposes, and independent of
this record, the contention of the banks as to the
question as they contend, has

future,

if it were a judicial
been rendered a moot question by the action of the
Nebraska legislature. This court will take judicial notice

of an act of that body. By Senate File Number 3 of the

Session Laws passed by the 46th Special Session of the
Nebraska legislature in® March, 1930, about three months
after the case was decided, the Guarantee Fund Law was
modified so that the assessments for the future, including
hoth the original regular assessment of one-tenth of one
per cent and the special assessment of five-tenths of one
per cent, were reduced to a total of two-tenths of one

per cent per annum for a period of ten years; a total of

%2.00 per thousand dollars of deposits.
Section four of this same act of the Nebraska legislature
.d that the Department of Trade and Commerce

also provide
ant to any bank an extension of

might in its discretion, &

time not exceeding three years within which to pay any

of the assessments theretofore levied. These assessments

referred to were the accumulation of the regular and special
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assessments for the years 1928, 1929 and 1930. This accu-
mulation was caused by the banks refusing to pay these
Assessments after this suit was brought and even after
the Supreme Court of Nebraska had held against them.
[t may be assumed that they have largely set it aside and
created a reserve fund against these acerning assessments.

So the only assessments now in issue are the special
assessments which had already been levied and which
amount to less than three miilion dollars and a future
total assessment of only two-tenths of one per cent for
ten years. That is the actual literal effect of the new act.

Assuming for the moment that the issue urged by the
banks in this action as to the future were in any sense
Judicial, the practical effect of this action of the legislature
is to render sucl iscue a moot question. Under the facts
and the record in this case we do not believe even the banks
will contend that the payment of the special assessments
already levied and the two-tenths of one per cent for ten
years will in any way affect the state bank system of Ne-
braska.

PROPOSITION OF LAW NUMBER TWENTY-ONE

The judicial notice of the Supreme Court of the United
States when reviewing a judgment of a state court is
coextensive with that of the court whose judgment it

is reviewing and includes notice of all the laws of that
state.

Lloyd v. Matthews, 115 U. 8. 222

Liverpool, etc., Steam Co. v. Phoeniz Ins. Co.,
129 U. 8. 377.

Chicago, etc. R. Co. v. Wiggins Ferry Co., 119
U. ‘8. "615.

Hauley v. Donoghue, 116 U. 8. 1.
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Under the foregoing rule this court will take judicial
notice of the modification of the Guarantee Fund Law
by the Nebraska legislature in March of 1930.

Appellants’ statements as to the Guarantee Fund Law
in other states are wholly outside the record.

On pages 45 and 46 of appellants’ brief, they purport to
give some facts and figures with reference to the Guar
antee Fund Law in other states. There is not a scintilla
¢+ a word in the pleadings as to
vefer to and their statements
attempt to prejudice the issue.

of evidence in the record o
any of the matters they
are manifestly made in an
We are unable to meet them without likewise going out-
We feel their statements under the cir-
disregarded ; they have no

side the record.
cumstances will be entirely
pertinent bearing on the issues.

Whatever the situation of fact is mow Or through the
er states may have been it does appear
that NO COURT IN ANY OF THOSE STATES HAS EVER
HELD ADVERSELY TO ANY GUARANTEE FUND LAW
OR ANY PART THEREOF. Every case in every state
and every ome in the United States Supreme Court has
been determined ON DEMURRER in favor of the law.
The courts have consistently held all questions raised to
be legislative matters. Plaintiffs cite no guarantee fund
case supporting their theory; there are none; they try
to differentiate the cases cited against them. Their own
recitals outside the record as to the law in other states
show that such action as has been taken has been by the
legislature—not by the courts.

years in those oth

In the same connection they quote extensively from a

“financial writer” as to the “oconomic policy” of the law.
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Appellants’ whole case in reality is based on the “economic

policy” of the law. A matter exclusively for the legis-
lature.

The banks have no standing in a court of equity.

The pitiful plight of depositors with acerued claims
like Reverend Peterson and others is sufficiently disclosed
by this record.

The old maxim of equity, “He who seeks equity must
do equity”, applies with special force in this case in favor
of those depositors with accrued claims. It is difficult
to understand how the banks can ask in equity to be
relieved of their responsibilities under the law, when at
the same time having received the benefits of the law,
they seek to repudiate their liabilities to the depositors; on

depositors’ claims based on deposits the banks by their acts
induced.

The banks are seeking affirmative equitable relief. Courts
of equity have always refused to interfere in behalf of
any litigant until he himself has done justice, according
to equitable rules, to his opponent.

CONCLUSION

For the reasons given these appellees submit that the
appeal herein should be dismissed for want of Jurisdiction;

or the decision of the Supreme Court of Nebraska be
affirmed.

Respectfully submitted,

C. A. SORENSEN, Attorney General,
C. E. Asport, Special Counsel,

Attorneys for Arthur .J. Weaver,
as Governor, Clarence G. Bliss, as
Secretary, etc., and Willis M. Steb-
bins, as Treasurer, Appellees.
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