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IN THE

SUPREME COU T OF NE

0

General No. 26878.

0

I;)RASKA

R. 0. BROW NELL, Receiver of the
Security State Bank of Omaha,

Appellee,
Vs.

ROSCOE E. SCHINDEL,

Appell

APPEAL FROM THE DISTRICT COURT OF
DOUGLAS COUNTY, NEBRASKA.

Honorable A. C. Troup, Judge.

BRIEF OF APPELLANT.

STATEMENT OF THE CASE.

This was an action brought by the appellee against
the appellant to recover on an alleged double liability
of the appellee on account of being the owner of cer-
tain shares of stock in a corporation known as the
Security State Bank of Omaha.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



THE ISSUES.

Appellee alleged in his petition, Trans. 1, that on
the 7th day of September, 1926 he was appointed re-
ceiver for the Security State Bank of Omaha, an in-
solvent banking corporation; that he had qualified as
such receiver and was acting as such at the time of the
institution of the action.

That the assets of said bank had been exhausted
and a judicial determination made on December 27,
1926 by Charles Leslie, one of the judges of the District
Court of Douglas County; that all of the assets of said
bank had been exhausted; were insuffieinet to pay the
creditors of said corporation. That the Court found
there was a residue of $415,000 unpaid to the creditors
of said bank, and that the receiver was directed by the
Court on the 27th day of December to bring suit against
the stockholders for the double liability of said stock-
holders; that the capital stock of the Security State
Bank at the time it became insolvent was $100,000 and
it was necessary to collect 100% of said liability for the
benefit of the creditors.

That the appellant was on September 7, 1926 a
stockholder in said insolvent bank, being the owner of
a certificate for 20 shares of the capital stock of said
bank of the par value of $100.00 each.

That the appellant was indebted to the appellee
as the representative of the creditors in the sum of
$2,000 no part of which has been paid. Followed by
a prayer for judgment in the sum of $2,000.
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ANSWER.

Appellant for answer, Trans. 5, admits that a suit

was started by 0. S. Spillman, attorney general vs.

Security State Bank of Omaha, shown at Doc. 213 No.

40 in the records of the District Court; that a petition

was filed on the 7th of September, 1926, alleging the

bank was insolvent; that R. 0. Brownell had been named

as receiver; that a pretended order was entered in

said cause directing the Guarantee Fund Commission

to liquidate the affairs of said bank through a re-

ceiver; that R. 0. Brownell had been named as such

receiver and directed to proceed to liquidate said bank,

which appointment was illegal, no notice being given to

the bank officials or stockholders of the application

of Spillman for a receiver either by publication or

other notice; that one of the directors was neither a

stockholder or director, and that there was no meeting

of the Board of Directors of the Bank authorizing the
entry of a voluntary appearance and that by reason
thereof the order was void.

No evidence was submitted to the Court by the

appellee, nor was there any discretion used by the

court in making said appointment but it named R. 0.

Brownell, solely because he was a member of the

Guarantee Fund Commission; that Section 5 of Chap-

ter 30 of the Laws of 1923 are unconstitutional in that

it attempts to confer judicial functions upon an officer

of the executive Department of the State, contrary to

the provisions of Article 2 of the Constitution.
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That said appointment of R. O. Brownell as re-
ceiver was unauthorized for the further reason that
R. 0. Brownell was a member of the Commission, the
real plaintiff, and interested in the action which was
brought by the Commission itself.

That the assets of the bank had never been ex-
hausted nor had there been a lawful sale of said as-
sets; that the pretended sale claimed by appellee
was unauthorized and fraudulent in that at the time
the petition in the case was filed and as a part of the
same transaction there was an application filed by R. 0.
Brownell for the sale of the assets and at the same
time and as a part of the same transaction an order
was presented to the court for its signature directing
the sale of all of the assets of the bank which appli-
cation contained a proposed contract to be entered into
between the receiver and the alleged re-organized
Security State Bank of Omaha, and that prior to the fil-
ing of said application for authority to sell, no notice
of any kind or character of the filing either by publica-
tion or otherwise was given notwithstanding Section
32 of the Laws of Nebraska for 1925 which provide for
publication of said application for two weeks prior to
the hearing thereof. There was no order made by the
court fixing the time and place for a hearing on said
application to sell the assets; that the same were
wrongfully pretended to be sold to the said re-or-
ganized Security State Bank of Omaha and an in-
dividual, John S. McGurk; that said pretended sale
was wrongful and fraudulent and a mere pretense in
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that there was no such corporation known as the re-
organized Security State Bank; that the only corpora-
tion in existence at that time was the corporate en-
tity known as the Security State Bank and that no new
corporation was organized then or since by the said
McGurk or any one else and that the pretended sale
was an attempted purchase by the same corporation
of its own property; that the Department of Trade and
Commerce claiming to exercise jurisdiction of said
bank, placed one F. L. Vlach in complete control of
said Security State Bank in February, 1924, and he
continued to exercise such control ostensibly under the
Department of Trade and Commerce until the 14th of
March, 1925 when it was pretended that the control
of said bank was transferred from the Department of
Trade and Commerce to the Guarantee Fund Com-
mission, but there was no change in the management;
that Vlach continued to remain in possession and con-
trol of the bank down to September 7, 1926 when
Brownell was alleged to have been appointed receiver;
that Brownell never went into possession of the bank
or its assets or had anything to do with the manage-
ment thereof; that upon the signing of the order to
sell the assets by the court the possession of the bank
and control of the assets passed from the control of
Vlach as agent of the Guarantee Fund Commission to
that of Vlach as employee of McGurk and an officer
of what is known as the reorganized Security State
Bank and that down to the present time the bank to-
gether with its assets has remained in possession and
under the control of Vlach, former employee of the De-
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partment of Trade and Commerce and the Guarantee
Fund Commission and John S. McGurk.

That the alleged sale of said assets was wrongful
and fraudulent and farcical in that under the terms of
said contract hereinbef ore referred to a copy of
which appears in this record, no money or other thing
of value was ever paid by the alleged purchasers of
said assets, but in truth and in fact the said assets
were pretended to have been transferred unto the re-
organized bank without any consideration and that in
addition to delivering possession thereof of the assets
there was handed over to the said alleged purchasers,
receiver's certificates to the extent of $415,000, claimed
to have been issued to reimburse said purchasers for
deficiencies in the assets of the bank, which certificates
were without warrant or authority as there was no lia-
bility therefor on the Guarantee Fund Commission for
the amount thereof. There were no assets remaining
belonging to said corporation against which certificates
could be charged; that there was never an assignment
by the various depositors in said bank unto the said
McGurk or the re-organized bank or anyone else; that
there was no change in the management of the bank
from the time it was under the control of the Guarantee
Fund Commission to the time it passed to the control
of McGurk and his associates; that there was no de-
mand or claim of any kind made by the various de-
positors in the bank either upon the Guarantee Fund
Commission, the Department of Trade and Commerce
or any other public official operating said bank, and
that the business continued the same after then as it
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had been for years previous to that; that the various
depositors permitted their money to remain in said
bank and only drew it out in the usual course of busi-
ness, and that no money or other thing of value passed
from McGurk, the re-organized bank or anyone else
to the receiver and that the entire transaction was a
pretense on the part of McGurk, Vlach and others to
secure possession of the bank as aforesaid with out
paying anything therefor. That at the same time and
as a part of the order that was unlawfully entered by
the court on the 7th of September, 1926, there was a
provision in the order directing R. 0. Brownell, re-
ceiver, to re-issue the capital stock of the said Se-
curity State Bank pursuant to said contract unto the
said John S. McGurk and further decreed that the
holders of the certificates of the capital stock of the
defendant bank so re-issued were the only lawfully con-
stituted stockholders thereof, and all outstanding shares
of capital stock were decreed cancelled, and void, and
directing the sale of all the corporate rights of the
corporation, which the receiver pretended to do and
in addition the right of the existence of the corpora-
tion itself; that the court was without authority to
make such an order; that neither this appellant nor
any of the stockholders of said bank were made parties
defendant nor served with summons nor given a day
in court in connection with the cancellation of their
stock and that that part of Section 28, Chapter 191 of
the Session Laws of 1923 providing that:

"The Court shall authorize and direct the re-
ceiver to issue from the stock book of such cor-

•
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poration certificates of stock to the purchaser
thereof, and upon delivery thereof and in com-
pliance with the terms of such sale, such pur-
chaser shall be and become the only lawfully con-
stituted stockholders of such corporation and as
such shall proceed to organize with the proper
officers and directors for a continuation of the
banking business."

is unconstitutional and in contravention of Section 3
of Article 1 of the Bill of Rights of the Constitution
in that it is an attempt to deprive a person of prop-
erty without due process of law, and also contrary to
the provisions of Section 18 of Article 3 of the Con-
stitution of Nebraska, as an attempt to pass a spe-
cial law for the creation of corporations whereas gen-
eral laws have been heretofore enacted, and is like-
wise contrary to Section 1 of Article 12 of the Con-
stitution which provides that:

"The Legislature shall provide by general
law for the organization, regulation, supervision
and control of all corporations."

and that such law is contrary to Section 10, Article 1
of the Constitution of the United States as being a
law impairing the obligation of contracts, and wholly
void and that such law is amendatory to a general
law and passed without referring to the Section or
Sections amended.

Appellant denied the assets of the Security State
Bank had been exhausted or that a judicial determina-
tion ever had thereon; that the Court had no author-
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ity to make a determination that all of the assets had
been exhausted or were insufficient to pay the credit-
ors of the corporation; that the order was made with-
out submission of testimony and without notice to the
stockholders and without jurisdiction on the part of
the Court to enter it; that that part of Section 6,
Chapter 30 of the Laws of Nebraska for 1925, under
which the order was made, to-wit:

"Providing further that if all of the assets
in the possession and control of the receiver be
sold as aforesaid either to the Guarantee Fund
Commission or to other parties and said sale be
approved by the Court having jurisdiction• thereof,
the corporate property and assets of said bank
shall be deemed to be exhausted and the liability/
of the stockholders of said bank may be enforced."

is unconstitutional being in violation of Sections 4
and 7 of Article 12 of the Constitution of Nebraska;
and further alleged that no claims were ever filed \
against said Security State Bank by any depositors
of money in said bank of any kind or character, nor
had there been any judgment or judicial ascertain-
ment of any claims against the bank.

That the re-organized Security State Bank was
a mere continuation of the former corporation known
as the Security State Bank; that the alleged sale was
a fraud and colorable only for the purpose of carrying
out a scheme on the part of Vlach, McGurk and Brown-
ell to transfer the assets of the bank from the hands
of the alleged owners into the hands of the former em-
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ployees of the Department of Trade and Commerce,
the Guarantee Fund Commission and one, McGurk, as-
sociated with them. That the issuance of a license,
charter or authority to do business by the Department
of Trade and Commerce, if one was issued, was a
mere re-issuance of the charter of the former Bank
unto the same corporation.

Followed by a general denial.

That on the   day of February, 1924, the De-
partment of Trade and Commerce took possession of
said bank and its assets, held the same until the 14th
of March, 1925, when it was pretended to be trans-
ferred to the Guarantee Fund Commission, who held
the same until the 7th of September, 1926, during
which time the Department had absolute control of
its assets; received and paid out money; that all of the
deposits of said bank which it possessed at the time
it was taken over and was in the control of the Guar-
antee Fund Commission have been paid out to the
different depositors and that any liability that ex-
isted on September 7, 1926, was the liability that
arose during the time the bank was under the con-
trol of the Department of Trade and Commerce, and
the Guarantee Fund Commission, and that appellant
and other stockholders were not liable, therefore, and
that Section 4 of Chapter 30 of the Session Laws of
1925 empowering the Guarantee Fund Commission to
keep the bank open and going without regard to its
insolvency and rendering the stockholders liable for
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the acts of the public officials is unconstitutional and
contrary to the provisions of Section 3 of Article 1 of
the Bill of Rights, depriving a person of property
without due process of law.

Appellant denies that there was a residue of
$415,000 unpaid to the creditors of said bank or that
there were any creditors; that the contract referred to
and made the basis of a claim against the Security State
Bank was not sufficient upon which to base a claim
either against the bank or the Guarantee Fund Corn-
misssion; that no depositors ever assigned their claims
against the bank either to the re-organized Security
State Bank or John McGurk or anyone else; that if
any of the depositors were paid either by McGurk or
the bank it was fraudulently done and would not be

sufficient to constitute a claim against the bank or for
an order on the Guarantee Fund Commission; and
further denies that there is a corporation known as the
re-organized Security State Bank; that the receiver
was with authority to allow or agree to allow or enter
into a contract as a claim against the Guarantee Fund
Commission; that no claims arising out of said contract
were ever lawfully allowed against the bank either by
the court or the receiver, or made the basis for an
order directing the Guarantee Fund Commission to
make payment thereof; nor were there at any time
new suits of any kind or character instituted by any
depositor against the bank or the receiver, nor were

any judgments of any kind or character entered against
either the bank or the receiver in favor of any deposit-
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or, nor have there at any time any executions been is-
sued or returned on any judgment entered against the
bank upon which this action could be founded, and if
any said depositor was paid it was by voluntary pay-
ment made either by the re-organized bank or McGurk,
and that neither could be subrogated to the right of the
depositor of the alleged bank under a contract claimed
to have been entered into by the plaintiff herein.

COUNTER-CLAIM.

Appellant set forth a counter-claim against the
appellee and alleged that while Vlach was in possession
of the bank as representative of the Department of
Trade and Commerce, and K. C. Knudsen was Sec-
retary of the Department of Trade and Commerce, on
the 24th of March, 1924, Knudsen without authority
pretended to call a meeting of the Directors of the
bank and to levy an assessment of 100% on the stock,
and charged the same against the stock held by appel-
lant in the sum of $2,000, which was done without
notice to the appellant or the stockholders; that there
were only three directors present at the meeting out
of six or seven, and no notice of the special meeting
was given anyone and without a majority for the levy
of said assessment, and that by reason thereof the
same was unauthorized. That prior thereto no meet-
ing was ever held by the stockholders authorizing
said assessment; that appellant was not present at the
said meeting and took no part therein.
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That thereafter Vlach as a representative of the
Department of Trade and Commerce and claiming to
be in possession and control of the bank by threats and
intimidations and assertions that an assessment had
been properly levied and threatening this appellant
and claiming that if the assessment were not fully paid
the bank would be fully closed, that appellant would
lose all his money he had invested in the bank, claim-
ing appellant was liable on the assessment and that it
had been agreed among the stockholders in the event
the stockholders and particularly the officers did not
pay the assessment it would be returned to those pay-
ing, and that Vlach asserted and promised appellant
the money paid by him would be kept in a separate
fund, preserved intact, and unless all of the stock-
holders and officers paid their assessment it would
be returned to him, and in pursuance of said threats
and intimidations and relying thereon appellant paid
to said Vlach the pretended assessment of $2,000 which
money was taken by Vlach as a representative of the
Department of Trade and Commerce and in control of
the bank and placed in a separate fund with money
from other stockholders; that said money was taken
possession of by the Guarantee Fund Commission, was
held by it until the same was turned over to McGurk
on September 7, 1926, and finally turned over to the
Guarantee Fund Commission.

That said representations so made by said Vlach
were untrue; that no valid assessment had ever been
levied against the stock of this appellant; that the of-
ficials of said bank did not pay the assessment levied
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against their stock and it has never been paid; that

only a small portion of the stockholders ever paid, and

the fund remains still intact in the possession of the

Guarantee Commission and that there is now due ap-

pellant thereon $2,000.

REPLY.

Plaintiff filed an amended reply, trans. 35, where

he alleged a general denial and denied there was a
lack of notice and further alleged that a petition was
filed in the case of State ex rel Spillman vs. Security
State Bank, shown at Docket 231 No. 40, on the 7th

of September, 1926; admitted that on said date an
order was entered directing the Guarantee Fund Com-
mission to liquidate the affairs of the Security State
Bank through a receiver, and alleged that an appear-
ance was filed by the Security State Bank and further
alleged that on August 19, 1927, an order was entered
in said cause certifying a deficiency in the assets of

said bank and directing the Guarantee Fund Com-

mission to liquidate the affairs of said bank, and an

order was entered appointing a receiver, directing the

sale of the assets and approving the sale of the assets
to the re-organized Security State Bank on the 7th
of September, 1926; that no exception was taken or

appeal taken by any stockholder and nothing was done

with relation to the order or directions entered by the

Court on September 7, 1926.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



15

Further alleged that appellant filed his petition of
intervention on August 6, 1927, and that two terms of
court had intervened.

Further alleged that the orders entered in the

District Court on September 7, 1926, and subsequently
in the case of Spillman vs. Security State Bank fully

adjudicated the rights of the parties and that the

plaintiff herein cannot at this time collaterally attach

said proceedings.

Denied that any of the provisions of the statutes
of Nebraska referred to in the answer were uncon-

stitutional or sufficient to challenge the constitutional-
ity of the statutes. Further denied there was any

fraud practiced on the stockholders and specifically de-

nied that the sale of the same was a scheme or pre-

tended scheme on the part of any officer, the receiver,
John S. McGurk, F. L. Vlach to wrong any person or
persons.

Further denied that he was without right to recom-
mend the claim of $415,000 against the depositor's

guarantee fund and further alleged a general demurrer.

HOW THE ISSUES WERE DECIDED.

On the 9th day of October, 1928, the court di-

rected a verdict, Trans. 39, against the defendant upcn

which a judgment was entered.
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A motion for a new trial was filed on the 11th

day of October, 1928 as follows:

"Comes now the defendant and moves the Court
to set aside the verdict heretofore returned herein by

the jury and to vacate the judgment entered in pur-

suance thereto, and to grant the defendant a new
trial for the following reasons, to-wit:

1. The verdict is not sustained by sufficient evi-

dence.

2. The verdict is contrary to the evidence.

3. The verdict is contrary to law.

4. Newly discovered evidence, material to the

defendant which he could not with reasonable

diligence have discovered and produced at the

trial.

5. Errors of law occurring at the trial and duly
excepted to by this defendant.

6. The court erred in giving instruction given by
the Court of its own motion, directing the jury

to return a verdict in favor of the plaintiff.

7. The court erred in not submitting the case to

the jury.

8. Accidents or surprises which ordinarily pru-

dence could not have guarded against.

This was overruled on the 7th of December, 1928

and a notice of appeal filed on December 21, 1928.
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ERRORS RELIED ON FOR REVERSAL.

I.

The verdict and judgment of the Court are not
sustained by the evidence.

The verdict and judgment are contrary to the
evidence.

The Court erred in directing a verdict in favor of
the plaintiff.

IV.

The Court erred in sustaining plaintiff's motion to
direct a verdict in his favor.

V.

The Court erred in giving Instruction No. 1 given
by the Court.

VI.

The Court erred in holding that the assets of the
Security State Bank of Omaha had been exhausted.

VII.

The Court erred in holding that the contract in-
troduced in evidence was the basis for a claim made by
one John McGurk against the Guarantee Fund Com-
mission.
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VIII.

The Court erred in holding that John McGurk

was subrogated to the claims on the part of the de-

positors of the Security State Bank against the bank.

IX.

The Court erred in holding that there was a valid

sale of the assets of the Security State Bank to John

McGurk.

X.

The Court erred in holding that the receiver was

authorized to issue shares of stock from the stock

book of the Corporation known as the Security State

Bank unto the alleged purchaser at the sale of the as-

sets of the Security State Bank, made pursuant to the

order of the Court.

XI.
The Court erred in holding that the action of the

plaintiff in issuing shares of stock from the stock book

of the Securities State Bank to John McGurk con-

stituted the organization of a new corporation.

XII.

The Court erred in holding that Section 32 of the

Session Laws of 1925 was constitutional.

XIII.

The Court erred in holding that appellant's rights

were adjudicated by the petition of intervention.

e
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PROPOSITIONS OF LAW.

I.

Before a stockholder can be held for a double

liability there must be a judicial ascertainment of

the liabilities of the insolvent banking corporation, and

the assets of the corporation first exhausted.

Section 4, Article 12, Constitution.

Farmers Loan & Trust Co. vs. Funk, Neb. 68,
N. W. 520.

State vs. German Savings Bank, 50 Neb. 734,
70 N. W. 221.

Bodie vs. Pollack, 110 Neb. 844, 195 N. W. 457

State vs. Farmers State Bank, 113 Neb. 497,

203 N. W. 629.

"Ascertainment" means judically ascertained.

German Nat. Bank vs. Farmers & Merchants

Bank, 53 Neb. 593, 74 N. W. 1086.

Bodie vs. Pollack, 110 Neb. 844, 195, N. W. 457.

Allowance of claim by a receiver is not equivalent

to a judgment.

Zang vs. Wyant, 56 Pac. 565.

IV.

Before the assets of an insolvent corporation can

be sold, there must be an order for the sale and public
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notice given and the sale a public one and the sale ap-

proved by the court.

Session Laws, 1925, Section 32, Page 125.

V.

Receiver's certificates can only be issued to an

amount not greater than the market value of the assets

remaining in the receivership.

Laws of 1923, Section 41, Page 459.

VI.

A statute contrary to the provisions of Sections

4 and 7, Article 12 of the Constitution is invalid.

Bodie vs. Pollack, 110 Neb. 844, 195 N. W. 457.

State vs. German Say. Bank, 50 Neb. 734, 70
N. W. 221.

VII.

The taking over of the assets of a banking cor-

poration does not dissolve the corporation.

Swoboda vs. Snyder Bank, 220 N. W. 566,  
Neb.

First State Bank vs. Lee,   Okla.  , 166 Pae.
186.

VIII.

One who pursuant to a contract with a failing state

bank pays the claims of its depositors is not subro-

gated to the rights of the depositors against the Guar-

anty Fund.

4

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



21

State vs. Holdrege State Bank, 110 Neb. 814,
195 N. W. 120.

Rodgers vs. Natl. Investment Co.,   Neb.
216 N. W. 182.

IX.

A sale of property without notice or authority is

absolutely void.

Ackerman vs. Ackerman, 50 Neb. 54, 69 N. W.
388.

X.
The right to be a corporation is not the subject of

barter or sale.

First State Bank vs. Lee,  Okla. ......, 166 Pac.
186.

Dull vs. Le Fevre, 222 Federal 471.

XI.

Section 32 of Chapter 30, Laws of 1925, providing

that if all the assets of a corporation in the possession

of and under the control of a receiver shall be sold and

the sale be approved by the court, the corporation

property and assets of said bank shall be deemed to

be exhausted and the liability of the stockholders of

said bank may be enforced, is unconstitutional and in

violation of Sections 4 and 7 of Article 12 of the Con-

stitution.

Bodie vs. Pollack, 110 Neb. 844, 195 N. W. 457.

State vs. German Say. Bank, 50 Neb. 734, 70
N. W. 221.
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XII

A sale by a receiver without a notice is a nullity.

Dull vs. LeFevre, 222 Fed. 471.

Ackerman vs. Ackerman, 50 Neb. 54, 69 N. W.
388.

THE EVIDENCE.

The evidence in this case consists practically of
the various pleadings filed in the case of State ex. rel
Spillman vs. Security State Bank, Omaha, Nebraska,
and it is largely on account of the failure on the part

of the State to comply with the Statutes relative to
the handling and disposing of an insolvent bank's as-
sets that we particularly complain.

Perhaps the whole matter is so clearly outlined in
the contract under which the alleged sale was made
that we deem it best to print it in full, to which is add-
ed the evidence closely connected therewith, the contract
being as follows:

"CONTRACT."

(EA‘ -"*")-

MEMORANDUM OF AGREEMENT, made and entered
into this 7th day of September, 1926, by and be-
tween R. 0. Brownell, Receiver of the- Security
State Bank, Omaha, Nebraska Defendant in a pro-
ceeding in the District Court of Douglas County,
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Nebraska wherein State of Nebraska, Ex. Rel. 0. S.
Spillman, Attorney General, is plaintiff, party of
the first part and the reorganized Security State
Bank, Omaha, Nebraska party of the second part.

WHEREAS, the party of the first part, in the
proceeding above described, has been appointed by
the District Court of Douglas County Nebraska, Re-
ceiver of the Security State Bank, Omaha, Ne-
braska; and

WHEREAS, all of the assets and property of the

said Defendant Security State Bank, Omaha, Ne-

braska, have been delivered to the said party of

the first part as such Receiver and are now in

his custody; and

WHEREAS, it is deemed advisable by the party

of the first part to sell and transfer unto the re-

organized Security State Bank, party of the second

part, and it is deemed advantageous by the said

party of the second part, to purchase and acquire
all of the assets and property formerly belonging
to said Defendant, Security State Bank, Omaha,
Nebraska;

Now, THEREFORE, subject to the approval of

the terms of this contract by the District Court of

Douglas County, Nebraska, for and in consideration

of the premises and agreements of the party of the

second part herein set forth, the party of the first

party agrees to sell, assign, transfer, set over and

convey to the party of the second part all of the

right, title and interest of the Defendant, Security

State Bank, Omaha, Nebraska, and of the party

of the first part as Receiver of said Defendant

bank, in and to all of the assets and property ag-

gregating $1,090,503.87 in value as of the end of
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business on September 4th, 1926 described in the
following schedules:

1. The Bills Receivable described in schedule
hereto attached marked Schedule "A," party of
the first part to waive accrued interest thereon.

2. All the Other Real Estate described in
schedule hereto attached marked Exhibit "B."

3. All the Judgments as described in sched-
ule hereto attached marked Schedule "C."

4. All the Overdrafts described in schedule
hereto attached marked Schedule "D."

5. The Banking House and Furniture and
Fixtures described in Schedule hereto attached
marked Schedule "E."

6. All the Liberty Bonds described in schedule
hereto attached marked Schedule "F."

7. "Other Assets" described in schedule
hereto attached, marked Schedule "G."

8. Bankers Conservation Fund as described
in schedule hereto attached marked Schedule "H."

9. All the Cash, Cash Items and Balances due
from Banks as described in schedule hereto at-
tached marked Schedule "I."

The party of the second part agrees to as-
sume the following liabilities of the Defendant Se-
curity State Bank, Omaha, Nebraska, as of the end
of business on September 4th, 1926 and not any
other liabilities whatsoever;

1. All liability to Depositors of the Defendant
Security State Bank, Omaha, Nebraska, having
preferred claims for deposit subject to check pay-

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



4

6+'

25

able from the Depositors Guaranty Fund of the

State of Nebraska, such claims aggregating the

sum of $462,565.54 listed in Schedule hereto at-

tached, marked Schedule "J."

2. All liability to Depositors in the Defendant

Security State Bank, Omaha, Nebraska, having pre-

ferred claims for Time Certificates of Deposit,

payable from the Depositors' Guaranty Fund of the

State of Nebraska, such claims aggregating the

sum of $95661.85 listed in schedule hereto attached

marked Schedule "K," party of the second part

to pay accrued interest thereon according to the

terms of said Certificates of Deposit.

3. All liability to depositors of the Defendant,

Security State Bank, Omaha, Nebraska, having pre-

ferred claims for savings accounts, payable from

the Depositors' Guaranty Fund of the State of Ne-

braska, such claims aggregating the sum of $588,-

157.79 listed in Schedule hereto attached, marked

Schedule "L." Party of the second part agrees to

pay accrued interest on said savings accounts.

4. All liability to Depositors of the Defend-

ant, Security State Bank, Omaha, Nebraska, having

preferred claims for Cashier's checks payable from

the Depositors' Guaranty Fund of the State of

Nebraska such claims aggregating the sum of $59,-

785.55 listed in schedule hereto attached, marked

Schedule "M."

5. All liability to Depositors of the Defendant,

Security State Bank, Omaha, Nebraska, having pre-

ferred claims for certified checks payable from

the Depositors' Guaranty Fund of the State of

Nebraska, such claims aggregating the sum of

_
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$706.00 listed in schedule hereto attached marked
Schedule "N."

6. All liability to Depositors of the Defend-
ant, Security State Bank, Omaha, Nebraska, hav-
ing preferred claims for deposits shows as "Due to
Banks," payable from the Depositors' Guaranty
Fund of the State of Nebraska, such claims aggre-
gating the sum of $308,368.99 listed in schedule
hereto attached, marked Schedule "0."

7. All liability to Depositors of the Defend-
ant, Security State Bank, Omaha, Nebraska, hav-
ing preferred claims for deposits shows as "Savers
Club," payable from the Depositors' Guaranty
Fund of the State of Nebraska, such claims ag-
gregating the sum of $258.15 listed in schedule
hereto attached, marked Schedule "P."

The total amount of the liabilities
listed in the foregoing schedules is $1,515.503.87

LESS
The total value of the assets
purchased herein $1,090,503.87
Leaving a balance to be paid by
party of the first part as herein-
after provided of $ 425,000.00

The party of the second part hereby agrees to
pay a bonus of $10,000.00 for the good-will, char-
ter and business of the Defendant, Security State
Bank of Omaha, Nebraska.

The party of the second part shall file a claim
with the party of the first part for an amount
equal to the total deposit liability assumed by the
party of the second party, to-wit, $1,515,503.87, said
claim to be payable from the Depositors' Guaranty
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Fund of the State of Nebraska, and said party of
the first part shall off-set against said claim an
amount equal to the total value of the assets pur-
chased by the party of the second part to-wit,
$1,090,503.87, and said party of the first part shall
also off-set against said claim of the party of the
second part the said bonus of $10,000.00 which
party of the second part has agreed to pay, levying
a balance due on said $1,515,503.87 claim of $415,-
000.00, it being agreed that the amounts set forth
in the schedules hereto attached submitted by party
of the first part shall be accepted by party of
the second part as the basis of said claim and off-
set against said claim.

The party of the first part agrees, when the
claim against the Depositors' Guaranty Fund of

the State of Nebraska, is filed with him as herein-

before set forth, to apply for permission to issue

Receiver's certificates, in said amount of $415,-
000.00, said certificates to be issued and negotiated
not later than November 1, 1926, and that when
said certificates have been negotiated the party of
the first part shall pay to the party of the second
part from the proceeds thereof, not later than No-
vember 1, 1926, the said sum of $415,000.00 with-
out interest to November 1st, 1926.

If the party of the first part shall be unable,
from the proceeds of the esale of the Receiver's
certificates, to meet the obligations herein incurred,
by November 1, 1926, he shall then make prompt
application to the District Courtt of Douglas Coun-
ty, Nebraska, for permission to draw upon the
Depositors' Guaranty Fund of the State of Ne-
braska for any deficiency.
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Upon the Court entering an Order in accordance
with the Petition filed in the District Court of
Douglas County, Nebraska, for the approval of the
sale of the assets by the Receiver, and upon the
Court approving the sale thereof, the party of the
second part shall immediately be put into posses-
sion of the Bank and all of its assets.

Party of the first part agrees, upon Order of
the District Court of Douglas County, Nebraska,
to issue from the stock book of the Defendant, Se-
curity State Bank, Omaha, Nebraska, certificates
of stock to John S. McGurk, or his assigns, or per-
sons designated by him, such purchasers to be and
become the only lawfully constituted stockholders
of the reorganized Security State Bank Omaha,
Nebraska. Party of the first part further agrees
that the Court shall cancel the outstanding shares
of capital stock of the Defendant, Security State
Bank, Omaha, Nebraska, it being understood that
the amount of the shares of capital stock to be re-
issued shall be $100,000.00.

The party of the second part shall hold the
assets and property of the Defendant, Security

State bank, Omaha, Nebraska, purchased and trans-

ferred to it under the terms of this contract, free

from any lien of claims, except such as the party

of the second has herein agreed to assume, or any

liability which existed at or prior to the time said

bank was declared insolvent and placed in Re-
ceivership.

The Receivers' certificates which may be is-

sued as provided herein shall not be a lien or

held as a claim against the assets of the Defendant
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or reorganized Security State Bank, Omaha, Ne-
braska.

In Witness Whereof, the party of the first part
has hereunto set his hand, and the party of the sec-
ond part has caused this contract to be executed
by its President.

Witnesses:
C. S. STOLL

R. 0. BROWNELL,
Receiver, Security State Bank,
Omaha, Nebraska.

Party of the First Part.

JOHN S. MCGURN,
President, Security State
Bank, Omaha, Nebraska.

Party of the second part.

The evidence connected therewith is as follows:

(The figures in parenthesis refer to the num-
bers of the questions; the letters B. E. mean Bill
of Exceptions.)

R. 0. Brownell, receiver, testified as follows:
I am the receiver (3, pg. 5, B. E.). I was appointed
receiver on the 7th of September, 1926 (22, pg. 28).
I suspect in the morning (24). I filed a bond in the
morning (26). No depositor made any demand for
payment that I remember (31, pg. 29). I never
had the assets of the bank in my possession (39). I
signed up the papers and delivered them (the as-
sets) to whoever bought them (40). As receiver I
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never had a dollar of the assets in my possession

(41).

R. 0. Brownell called as a witness for the de-

fendant testified as follows: I signed Exhibit 8,

the petition for the sale of the assets (65, pg. 40).

It was filed in this case (67). The only claim that

ever was made on the part of the stockholders

or creditors of the Seclurity State Bank as far as I

knew (73, pg. 61). Exhibit 10 is the application

for an order to allow the claim of the reorganized

Security State Bank (74, pg. 73). Prepared by my
attorneys (75). Signed by me and filed under my
direction (76). Exhibit 11 is the order entered pur-
suant to the application (77, pg. 79). The Guaranty
Fund Commission represented the Security State

Bank (83, pg. 83). Mr. McGurk (84). After the

sale, the assets were turned over to Mr. McGurk

(88). Exhibit 7 was the only order entered pur-

suant to the application (91). At the time the sale
of the assets was made, there was no notice of
any kind given that I remember (98). There was
no summons issued (99). There was no summons
procured by me for the sale of the assets (101). It
was neither public nor private (102). When Mr.
McGurk made his offer to the Guaranty Fund

Commission then we tried to find out the names

of everyone that was interested, so we immedi-

ately notified all that we know would be interested
in the purchase of the bank, and I gave them all
a chance to put in their bids (103). Yes, anyone
that had ever expressed a desire to purchase the
bank we notified (104). We didn't publish any
notice of any kind or character that the bank would

be sold on a certain date. We didn't think that was
expedient (105). We didn't do it (106). We didn't

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



•

31

give any notice to the stockholders. We didn't
think there were any stockholders that had ex-
pressed an interest in the purchase (107). I first
heard of the voluntary appearance when I was in
Omaha in Court (117). One of our agents brought
it in (118). Well, the Guaranty Fund Commission
was there and they were in charge of the bank
(119). Mr. Rathsack, the president of the bank
was not there (121). And none of the directors
(122). No attorney for the bank that I knew of
(123). The appearance was brought into Court
by our agent and filed by him (124). At this hear-
ing before Judge Leslie Mr. McGurk and Mr. Stoll,
myself and Mr. Van Orsdel were present (130, pg.
100). Mr. Stoll and I represented the Guaranty
Fund Commission (132). Mr. McGurk and his at-
torneys were there (137).

Re-Direct Examination.

Exhibit 11 is the order allowing the claim of
the re-organized Security State Bank. I made a
mistake this morning. We had a special contract
in this ease and we didn't do as we usually do, but
we filled the contract with Mr. McGurk (142).
There was nothing paid to anyone else (144). The
contract is the only one (146). The contract was
the only foundation for an application and its al-
lowance (149).

Mr. Brownell further testified as follows: I
took over the assets of the Security State Bank
on the 7th of September (310, pg. 134). As receiv-
er (311). I didn't pay any individual depositor on
that day (330). I issued new stock (340). On Sep-
tember 7th (341). The only notice given the stock-
holders of the Security State Bank was the filing
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of the papers in court here (343). I don't think

there was any other notice (344). I did not notify

depositors on or after September 7th to present

their claims (346). The transfer was made by
money equivalent but not by money (349). They
paid for the assets by assuming liabilities (351).

That was the only way (352). And in addition I
gave them $415,000.00 in receiver's certificates

(353).

F. L. Vlach testified, B. E., page 103:

I have been Vice-president of the bank since
September, 1926 (156). I went into the bank some-
time during the month of February, 1924 (160). 1
did not hold any stock in the bank (162). Prior

to that I was in there to examine the bank (164).

At the direction of the Department of Trade and
Commerce (165). I stayed there in that position
until sometime during the month of March, 1925
(167). The Guaranty Fund Commission took the
bank over as an insolvent institution and placed
me in charge as Special Agent (173). 1 retained
control until September, 1926 (174). To a certain
extent, I was in absolute control of the bank (176).
Practically all loans were made under my direc-
tion (179). All employees were under my control

(183). Mr. John S. McGurk bought the assets of
the failed bank on September 7th (188). I secured
the office of Vice-president of the bank shortly
after Mr. McGurk bought the assets of the bank
(193). It might have been a day or maybe the
same day after the assets were bought (194). On the
3rd of September I was a party to the organiza-
tion of the corporation called the Security State
Bank. That is my name is included therein (204).
I was named as one of the directors (205).
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ARGUMENT.

This action was instituted by the appellee for the

avowed purpose of attempting to recover from the

appellant what is termed the double liability of the
appellant on certain stock held by him in the Security
State Bank of Omaha, Nebraska, and in order to un-

derstand appellant's argument, it will be necessary to
give the court a brief statement of the sequence of
events leading up to the judgment herein. It is true

that appellee in his petition herein has set forth claims

made by him seeking to justify the maintenance of this
action. In the petition, however, it is only alleged ex-
ceedingly briefly that on the 7th of September, 1926,
appellee was appointed receiver for the Security State
Bank; that he qualified; that the assets of the bank

had been exhausted and that the assets were insuffi-

cient to pay the creditors; there was a residue of $415,-
000 unpaid to the creditors; and that the receiver was
directed by the court to bring suit against the stock-
holders, appellant among others.

The facts, however, upon which appellee seeks to

maintain his action present an exceedingly unusual

condition of affairs, and one apparently unbelievable

until it is clearly brought home to the court what ac-

tually transpired in connection with this claim of ap-
pellee.

In what follows, appellant will designate tran-

script, trans., Bill of Exceptions, B. of E., plaintiff

below appellee, and the defendant below, appellant.
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The record shows that the Security State Bank of

Omaha was organized in 1914, and was operated as a

state bank by its regular officers down to the month

of February, 1924, when under the direction of the

Secretary of Trade and Commerce, one Knudsen, a

bank examiner, F. L. Vlach, was directed to go to

South Omaha and take charge of the Security State

Bank, and acting on said direction said Vlach appeared

at the bank on the morning of the day of February,

1924, announced his authority and intention to take

charge of the bank, and as he says B. of E. pg. 105,

did assume control, of the bank (Q. 172) and there-

after continued to retain possession thereof down to

the day of March, 1925, when theoretically the

bank was taken over by the Guarantee Fund Commis-

sion, which had in the meantime been provided for

by act of the legislature, and although there was no

physical change in the management of the bank, Vlach

continued to exercise complete authority and continued

operation of the bank under his supervision down to

the 7th of September, 1926. During this period, Vlach

says, B. of E., pg. 105 that he had entire charge of

this bank.

Now note what followed: As soon as the court

opened on Tuesday, September 7, 1926, which followed

Monday, Labor Day, the 6th of September, the firm

of attorneys known as Kennedy Holland. DeLacy &

McLaughlin, through one of the members of their firm,

appeared before Judge Leslie and filed a petition, Ex-

hibit 2, pg. 8, B. of E. Then followed as rapidly as the
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papers could be handed over to the proper official

the order directing the Guarantee Fund Commission

to liquidate the affairs of this bank, Exhibit 1, pg.

15, B. of E., the petition for the sale of the assets, Ex-

hibit 8, pg. 42, B. of E., to which is attached an alleged

contract entered into by the receiver and the re-organ-

ized Security State Bank of Omaha, Nebraska. This al-

leged contract was signed by R. 0. Brownell, receiver,

party of the first part, and John S. McGurk, presi-

dent, Re-organized Security State Bank, Omaha, Ne-

braska, party of the second part. This was followed

by Exhibit 9, pg. 57, B. of E., being an order approving

the contract, and authorizing the sale of the assets of

this bank, and re-issuance of the capital stock. Exhibit

12, pg. 62, B. of E., designated as claim of the re-or-

ganized Security State Bank, Omaha, Nebraska, at the

same time and as a part of the same transaction there

was filed an application for an order to allow the

claim of the re-organized Security State Bank, Ex-

hibit 10, pg. 74, also an order allowing the claim of

the Re-organized Security State Bank, and authorizing

the issuance of receiver's certificates, Exhibit 11, pg.

80, B. of E.

All these exhibits were filed at practically one and

the same time, and as a part of the record, it is shown

that R. 0. Brownell was appointed receiver of this

bank and it is recited among some of these papers

that he had been appointed and qualified. In any event,

the petition for the sale of the assets, Exhibit 1, pg.

15, B. of E., which was filed at the same time, is signed
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by R. 0. Brownell as receiver for the Security State

Bank, and while it was apparently filed on the 7th

of September, 1926, and the verification is dated the

7th of September, 1926, it appears from the same in-

strument that it had been approved by the Guarantee

Fund Commission on the 6th of September, 1926, a

holiday. The order approving the sale is also dated the

same date, but the so-called claim upon which this ac-

tion is based was likewise filed the same date as was

the order allowing the claim. The testimony of the

witness R. 0. Brownell, B. of E. page  , shows that

these proceedings were all accomplished and had as

soon as court opened on the morning of September

7th, and as the witness says, the bank itself was never

closed, but that pursuant to this alleged sale McGurk

claimed to assume control of the bank and Vlach, the

man who had been in sole charge of the bank from

February, 1924 down to the mornitng of September

7, 1926, turned over his exclusive control to McGurk

as so-called president, and Vlach as vice-president

among the new officers of this unfortunate bank.

The record further discloses that there was no

new corporation organized, but that pursuant to one

of these orders, Exhibit , page , B. of E., it was

assumed that new shares of stock were issued to Mc-

Gurk and Vlach from the old stock book of the Se-

curity State Bank, the old officers were ousted and

that the new set of officers assumed to act under the

new stock issued to them and called themselves the re-

organized Security State Bank. There is no pretense of

A

0

4
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adoption or filing of new articles of incorporation

or of anything whatever being done to bring into ex-

istence a new corporate entity, but the old corpora-

tion with new men in control continued to act and op-

erate this bank the same as it had been done for many

years previously.

It is further shown that the business of the bank

continued to flow in its former channels, no depositors

ever appeared and demanded or made claim for their

money, no creditor of the bank appeared and demanded

an adjustment of his account; no deposits were ever

paid out other than in the usual course of business, so

that it cannot be said that there was any change in

the management and control of the bank at that time.

Referring now to this alleged contract made the

basis for the allowance of the claim under which ap-

pellee assumes to sue, we find this condition of affairs:
The assets of the bank constituted approximately one
and one-half million dollars, the actual funds were

approximately one million dollars, other assets were

estimated at the total sum of a half million dollars, but

the value of the assets was estimated at the total sum

of a million dollars, and in order to make up the dif-

ference between the estimated value of the assets and

the estimated amount of liabilities, it was provided
that $415,000 of receiver's certificates should be issued,
pursuant to the claim of the re-organized Security State

Bank against the Guarantee Fund Commission, and if

we are to believe the testimony, B. of E., page 29,
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these receivers certificates were actually issued, and

that all that equivalent turned over to the re-organized

Security State Bank, headed by McGurk, Vlach and

others, so that as a matter of fact so far as the assets

of the Security State Bank were concerned, they were

all turned over to the McGurk-Vlach combination with-

out a dollar of actual money being paid therefor by

either McGurk, Vlach or anyone else. It is admitted

that the value of the money and other tangible assets

in the bank exceeded one million dollars, it is admitted

and frankly stated that receiver's certificates aggre-

gating $415,000 were delivered to McGurk, and while it

is alleged in the record that a $10,000 bonus should

be paid for this bank no money was paid therefor, but

credit was given to McGurk on his claim that he made

against the Guarantee Fund Commission for the debts

of the bank.

It is true that when the surplus stock was is-

sued to MeGurk and others that it was claimed $100,000

was deposited in the bank to enable it to continue oper-

ation, but that $100,000 was not used for the benefit

of the old depositors or creditors of the former bank,

but was used exclusively for the benefit of the con-

tinuing bank in carrying out its operations, so that we

have this unusual spectacle of a bank examiner in

charge of a supposedly insolvent bank associating him-

self with third parties to take possession of the bank

with assets of a million dollars, in the heart of a city

the size of Omaha, and without investing a dollar or

paying a single depositor, assumed control of this bank-
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ing institution and has continued to operate it from

that day to this. So that we believe we are fully justi-

fied in making this statement that this was an ex-

ceedingly unusually occurrence in banking circles.

Now, what is the effect of these transactions so

far as the liability of the appellant is concerned?

As we have heretofore said, two things must be

definitely settled, to-wit, first, the indebtedness of the

bank must be ascertained, and second, the assets of the

corporation must be exhausted.

THE COURT ERRED IN HOLDING THAT THE

AMOUNT OF INDEBTEDNESS OF THE BANK

HAS BEEN ASCERTAINED IN THIS RECORD.

Under the provisions of Section 4 of Article 12 of

the Constitution two propositions are distinctly laid

down before an action to enforce a double liability

against a stockholder in a banking corporation can be

enforced, to-wit, 1st., the exact amount justly due shall

be first ascertained, and 2nd., if the corporate prop-

erty shall have been exhausted the stockholders shall

be liable to an amount equal to the amount of stock

held by them.

These two prerequisites are absolutely necessary

and logically the first to be ascertained is that the

exact amount justly due shall be ascertained. Now, there

is but one way to ascertain the amount due and in

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



40

this our courts have long ago determined the method,

and it has been followed so long that it has become a

rule of property in this state.

One of the early cases on this point is that of

Globe Publishing Co. vs. Bank, 41 Neb. 175, 59 N. W.

683, wherein the court said:

"The word 'ascertain' in Section 4, of Ar-
ticle 12 of the constitution means judicially ascer-
tain and to judically ascertain the amount due
from a corporation to a creditor thereof means to
have the finding and judgment or decree as to such
amount, and the creditors of a de jure corpora-
tion have no right of action against the stockhold-
ers thereof until they have reduced their claims
against the corporation to judgment."

Subsequently in the case of Farmers Loan & Trust

Co. vs. Fmk, 49 Neb. 353, 68 N. W. 520, the court
again said:

"The requirements of section 4, Article 11
(designated Misc. corporations) of the constitu-
tion, that before enforcement of individual liabil-
ity of stockholders there must be judicially ascer-
tained the indebtedness proposed to be enforced."

and in the course of the opinion the writer thereof
continues further in adopting the opinion in the Globe

Publishing Company case, saying:

"Following the above quotation was the lan-
guage the word 'ascertain' in this provision we take
to mean judicially ascertain and to 'judicially
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ascertain' the amount due from a corporation to
a creditor means to have the finding and judg-
ment or decree of a court as to such amount. Such
an ascertainment of a debt due from a corporation
could be ascertained and ascertained only within
the meaning of this constitution in a suit brought
by a creditor of a corporation against it, not
against the stockholders thereof, nor against the
stockholders and corporation jointly."

Subsequently in the case of Van Pelt vs. Gardiner,

74 N. W. 1083, the Court again says:

"A corporation's creditors cause of action
against the stockholders thereof, to subject unpaid
stock subscriptions to the payment of his debt
accrues when the exact amount justly due the
creditors from the corporation has been ascer-
tained * * * and within the meaning of said sec-
tion of the constitution the exact amount justly
due has been ascertained when the creditors claim
against the corporation has been reduced to judg-
ment."

Other cases involving this question have been be-
fore the court at various times, but among the later

cases and notably those in connection with the later

enactments of the legislature with reference to bank-

ing liability, we find the case of Bodie vs. Pollack, 110
Neb. 844, 195 N. W. 457, wherein the court said:

"Sections 4 and 7, Article 12 of the Consti-
tution are self-executing when considered together,
as they have been and should be, and so considered
they form a complete constitutional rule to the
effect that while stockholders in banks are subject
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to the double liability set out in said sections, such
liability cannot be enforced until the property of
the bank has been exhausted and the amount just
due judicially determined."

And in this case the court proceeded further to say

that:

"The time when the liability of a bank stock-
holder can be enforced is definitely fixed by the
constitution. No other time for the enforcement
of that liability can be prescribed by the legisla-
ture, so long as the Constitution stands unchanged."

Now, from these decisions the time when the liabil-

ity of a bank stockholder can be enforced is at the ex-

piration of two events, to-wit when the amount justly

due has been judicially determined and the manner of

ascertainment has been fixed, and 2nd., when the assets

of the bank have been fully exhausted.

In the later case of State vs. Farmers State Bank,

113 Neb. 497, 203 N. W. 629, the Court in confirming

the case of Bodie vs. Pollack, says:

"The double liability of a stockholders in a
state bank provided for in Sections 4 and 7, Article
12 of the Constitution cannot be enforced until
the property of the bank has been exhausted and
the amount due thereon has been judically deter-
mined."

Logically the amount due should be first ascertained

and then the property of the bank should be applied

)44
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to the satisfaction of the amounts so found due. How-

ever, it is immaterial what language is used,—the

two requirements must be complied with.

Looking now to the record, we desire to call the

court's attention to what has been actually done to-

wards complying with these constitutional require-

ments.

The record shows that, B of E., page 8, a petition

in the case of State of Nebraska vs. Security State Bank

was filed September 7, 1926, and summons was issued,

but an alleged entry of appearance and consent to

hearing was filed on the same date, signed by four of

the directors of the bank. At the same time an order

was entered, B. of E., pg. 15, providing for the liqui-

dation of the affairs of the bank. A receiver was ap-

pointed and on the same date a petition for the sale

of the assets of the bank, B. of E., pg. 42, was filed,

wherein it was alleged, paragraph 2, pg. 43, B. of E.,

that the receiver had procured a purchaser for all of

the assets of the Bank, and the stockholders' shares of

capital stock in said bank. To this was attached Ex-

hibit 8, pg. 49, B. of E., being an alleged contract

whereby all of the assets of the bank were summarily

disposed of, and the only light that is thrown on the

question of the indebtedness of the bank is found in

this exhibit, which recites the liability of the bank by

setting forth the indebtedness contained in its schedules,

consisting of deposits, liability to depositors of various

kinds, particularly set forth on pages 51, 52 and 53
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of the B. of E., and is shown on the schedules attached

to this proposed contract, wherein it is stated that the

total amount of liabilities listed in the various sched-

ules comprises $1,515,503.87, and in some manner they

determine that the assets of the bank aggregated

$1,090,503.87, leaving a balance of $425,000.00 unpro-

vided for.

There is no pretense of any kind or character of

the use of any definite method for ascertaining the in-

debtedness of the alleged insolvent bank. And it is

upon a showing of this character that it is proposed

to base a claim against the defendant.

The Constitution expressly declares that the exact

amount justly due shall be first ascertained, and the

various cases to which we have heretofore called the

court's attention have repeatedly declared that the

proper manner of ascertaining this indebtedness is by
reduction to judgment.

In this connection there is this additional light

that may be said to be thrown on the question from

the evidence of the receiver, R. 0. Brownell, who says

with reference to this proposition on page 138 of the

B. of E.:

346 Q. "Mr. Brownell, did you notify depositors of
the Security State Bank on or after Septem-
ber 7, 1926, to present their claims to you as
receiver of the Security State Bank for an
amount of money on deposit in the bank?
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A. No.

347 Q. Why not?

A. Because the contract called for the liability
of the new bank for these deposits, and the
fact that this contract had been entered into
according to law and the consent of the court,
we just left the depositors "

105 Q. You didn't publish any notice of any kind or
character that the bank would be sold on a
certain date.

A. No, we didn't think that was expedient."

Before there can be any liability against a bank

there must be a bona fide claim as a basis therefor.

The record here shows the only claim, B. of E., pg. 61,

made for the foundation of appellee's cause of action,

and the receiver says it is the only claim filed, B. of

E., pg. 61, was the claim of McGurk or what he called
the re-organized bank.

There is no pretense that the bank owed McGurk

anything but the receiver and McGurk both base what-

ever claim they have on the contract, Exhibit 7, B.

of E., pg. 49, and claim further that McGurk or the

Guarantee Fund Commission was subrogated to the

claims of the depositors of the bank.

McGurk, however, agreed to assume this entire

liability in consideration of receiving the assets of

the bank, but there is no pretense that any depositor

or creditor of the bank made any claim against it or
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sought to withdraw any of their deposits, and there

is no justification for McGurk's claim to subrogation.

And it is equally true that he was a mere volunteer.

He himself says that what he calls the re-organized

bank never paid a depositor other than in the usual

course of the continuation of the bank's business, be it
termed a re-organized bank or whatever it may.

The Guarantee Fund Commission has no basis upon

which to found a claim, for the receiver flatly said that

he never pretended to take charge of the assets of the

bank, Q. 39, B. of E., pg. 31, and he says further that

he sold these assets of which he never had possession,

but the only thing he did was to walk into the court

room, sign the application to sell these assets of which

he had no possession and release them to the same bank

from which he pretended to take them, and deliver them

to an individual who never paid a dollar for them and

had not even the pretense of a corporation with which

to continue this banking business.

As a matter of fact it was a mere continuation of

the old banking corporation which had been in exist-

ence for many years.

SUBROGATION.

There can be no subrogation in favor of McGurk

or the Guaranty Fund Commission.

A very similar situation was decided in the case of

State vs. Holdrege State Bank, 110 Neb. 814, 195 N. W.

120, wherein a contract similar to the one in question,

and apparently the one upon which the suit in this case
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was based, was entered into between two banks whereby

the one agreed to assume the liabilities of the other in

pursuance of which it paid a large amount of money on

account of deposits in the first bank. It was further

agreed that the bank so paying (The Citizens State

Bank) should become subrogated to all the rights of

the depositors taken over and guaranteed, and in con-

sideration of the guarantee and payment by the Citi-

zens State Bank of all the deposits of the Holdrege

State Bank in the amount set forth by the former bank

(The Holdrege State Bank) it so delivered the assets

it had in its possession. It was further agreed that the

Citizens State Bank should be reimubrsed for the

amount it so expended in paying these depositors from

the Guaranty Fund Commission.

In disposing of the case, however, this court held

that the bank so paying was not and could not be

subrogated to the rights of the various depositors in

the bank; that the parties in question could not enter

into an agreement to dispose of the funds of the Guar-

anty Fund Commission, nor could even the Commis-

sion itself enter into such an agreement, and that in

that case the Department of Trade and Commerce had

no authority to create any right against that fund and

could only pay out of the fund upon the conditions

provided by the Statute; and held further that the ap-

proval of the contract entered into between these par-

ties by the Department of Trade and Commerce could

add nothing to the contract so far as creating an obli-

gation against the Guaranty Fund was concerned.
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So in this case neither the receiver nor McGurk

could make a contract that would warrant the payment

of the sum provided for out of the Guaranty Fund.

The Statute provided for the filing of all claims

against the various depositors within the time fixed

by the Court, and the payment of these claims to the

actual depositors or possibly their assignees. However,

there is no pretense of any depositor making a claim

of any kind or character nor is there a pretense that
any depositor assigned any claims to McGurk or any-
one else for any money he had in the bank.

The case of State vs. Holdrege State Bank, supra,
is followed and approved in later cases.

In the case of Rogers vs. National Investment Co.,
Neb. , 216 N. W. 182, the court following the former
case held that the section in question construed and
held to limit by express terms the subrogation there-
in provided for the benefit of the depositors guaranty
fund upon payment made to creditors, to all the right

of the creditors thus paid, to participate in the assets
of such bank. And in this case the opinion states that,

"It will be noted that the language of the
above section quoted (Sec. 8035, Compiled Statutes
of 1922) the right of subrogation in favor of the
depositors guaranty fund is expressly confined to
all the rights of the creditors thus paid to par-
ticipate in the assets of such bank."

But it can hardly be said that McGurk was a cred-

itor of the bank or an assignee of any depositor. At
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the time the contract, Exhibit 8, B. of E., pg. 49, was

claimed to have been entered into, no depositor had been

paid either by McGurk, or the so-called re-organized bank

or the Guaranty Fund Commission and this being the

only basis for the claim in question there was nothing

upon which to base a claim for subrogation.

The right to maintain this action and to recover

judgment herein against a stockholder of a failed bank

for his double statutory liability is based on a contract

between the Receiver of such failed bank and the pur-

ported purchaser thereof (Trans., pp. 27-32). Accord-

ing to such contract the difference between the esti-

mated liabilities and the estimated value of the assets

of the insolvent bank was estimated at $425,000.00. The

purported purchaser agreed to pay a bonus of $10,000.00

for the "good will, charter and business" of the failed

bank, thereby reducing the estimated loss to $415,-
000.00 (trans. p. 30). This amount, $415,000.00 it is
claimed was paid by the Depositors' Guaranty Fund to
the purported purchaser of the failed bank, who in the

contract is designated as the re-organized Security

State Bank, but the contract is signed by John S.

McGurk, President Security State Bank. The purported

purchaser assumed certain liabilities of the failed bank,

set forth in the contract, which might have become

valid claims against the Guaranty Fund Commission.

It should be remembered that the exact amount of the

loss for the payment of which the Guaranty Fund
Commission would or might eventually have been held
liable, has never been judically ascertained or deter-
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mined and that the amount relied on by the Receiver
in this suit, $415,000.00 is the amount estimated by such
receiver and the purported purchaser in connection
with the contract for the sale of the assets of the
failed bank.

Appellant contends that the claim of McGurk for

$415,000.00 was not a valid claim against the Guaranty

Fund Commission and that the payment thereof was

illegal and fraudulent. McGurk was not a depositor of

the failed Security State Bank. He did not deliver to
or leave with the failed bank any money funds or
property subject to his order, either upon time deposit

or subject to check. Farrens v. State Bank of Decatur,

163 N. W. 318. Neither was the claim of McGurk en-

titled to recognition or payment by the Guaranty Fund

Commission on the theory that McGurk was an as-
signee of depositors of the failed Security State Bank.
No assignment of any claim of any of the creditors
or depositors of the failed Security State Bank, is al-
leged or proven. McGurk's claim against the Deposi-

tors' Guaranty Fund Commission was based solely

upon the Contract made by him with the Receiver.

Under the most favorable interpretation that could be

placed on this contract, McGurk was not entitled to
payment from the Guaranty Fund Commission until he
had actually paid the claims of the creditors and de-
positors of the failed bank, upon which his own claim

was based. There is no evidence in the record that

McGurk has paid any creditor or depositor of the failed
bank. He has not even agreed to pay them. The con-
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tract in question recites that the purchaser of the as-

sets of the failed bank "agrees to assume" (Trans. 28)

certain liabilities of the failed bank, among them the

claims of creditors and depositors that might eventual-

ly have been made. Under the doctrine of subrogation,

on which the appellee herein must rely to justify pay-

ment of $415,000.00 to McGurk, the claims of depositors

and creditors of the failed bank in this amount must

first be paid by McGurk. A promise to pay is not suf-

ficient. Here there was not even a promise to pay but

merely an agreement to assume the liability.

"It is generally held that the doctrine of sub-
rogation requires that the person seeking the bene-
fit must have paid a debt to a third person before
he can be substituted to that person's right; and
that it is not a liability to pay but an actual pay-
ment to the creditor which raises the equitable
right of subrogation."

25 R C. L. 1315.

"The general rule is that a person is not en-
titled to a creditor's securities until the claim of

the creditor is paid in full. A pro tanto subrogation

will not be allowed.

25 R. C. L. 1318 Par. 6.

"It is a well settled rule that before subroga-
tion can be allowed the debt must be paid."

37 Cyc. p. 374, Par. 3.

Aetna Life Insurance Co. v. Middle port, 123

U. S. 534.

Elgin Nat. Bank v. Goecke, 295 III. 403-129
N. E 149
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Gawthrop Co. v. Fibre Specialty Co., 257 Pa.
349-101 Atl. 760.

Jones v. Harris, 90 Ark. 51-117 S. W. 1077.

"An agreement which amounts to no more than
a promise to pay off the sum advanced on a mort-
gage is not sufficient to subrogate the promisor to
the rights of the mortgagee."

Desot v. Ross, 98 Mich. 81, 54 N. W. 694.

"One who gives a note to secure a debt is not
entitled to subrogation until the note is paid."

Sickels v. Herold, 15 Miscl. (N. Y.) 116.

"The doctrine or rule of subrogation is not a
fixed and inflexible rule of law or equity. It does
not owe its origin to statute or custom. It is a crea-
ture of the equity courts, invented and applied
by them to do justice, or prevent an injustice being
done in a particular case, and under a particular
state of facts, where the law is powerless in the
premises."

Arlington State Bank v. Paulsen, 57 Neb. 717,
78 N. W. 303.

"One who has loaned money to an adminis-
trator on a void mortgage, a part of which was
used to pay a previously executed void mortgage,
may not be subrogated to a lien discharged with
the proceeds of the latter discharged mortgage."

Henry v. Henry, 73 Neb. 746, 103 N. W. 441,
107 N. W. 789.

"Generally a surety is not entitled to be sub-
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rogated to the rights of a creditor till he has paid
the debt."

Bankers Surety Co. v. Linder, 137 N. W. 496,
156 Ia. 486.

"One seeking to be subrogated to the rights of
another owning a mortgage security must pay the
secured debt before he is entitled to the security."

Lumbermen's Insurance Co. v. Sprague, 60 N.
W. 1101.

"Creditors to whose rights a party seeks to be
subrogated are necessary parties to an action to
obtain such subrogation."

Aultman Miller Co. v. Bishop, 53 Neb. 545, 74
N. W. 55.

"The liability of the debtor upon the original
debt must be discharged except as to the surety;
hence before the latter can claim to be subrogated,
he must pay or discharge the debt."

Nettleton v. Ramsey Co., 56 N. W. 128.

"One who pursuant to contract with a failing
State Bank, pays the claims of its depositors is
not thereby subrogated to the rights of depositors
as against the Depositors' Guaranty Fund, not-
withstanding that the contract may so provide."

State v. Holdrege State Bank, 195 N. W. 120,
110 Nebr. 814.

"Subrogation arises only where party pays a
debt for which he would be liable in the event of
default, or where he has an interest to protect,
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and advances money under a subrogation agree-

ment. One who without legal obligation to do so
pays the debt is a volunteer under doctrine of
subrogation."

Wilson v. Smith, 281 S. W. 1008, 213 Ky. 836.

"Legal subrogation arises by operation of law
where one having a liability or a right or a fidu-
ciary relation in the premises pays a debt due by
another under such circumstances that he is in
equity entitled to the security or obligation held

by the creditor whom he has paid. Conventional
subrogation depends on a lawful contract, and oc-
curs where one having no interest in or relation
to the matter, pays the debt of another and by
agreement is entitled to the securities and rights of

the creditor so paid.

Meeker v. Larson, 90 N. W. (Neb.) 958, 65
Nebr. 158, 25 R. C. L. 1. 1312 Sec. 1.

"The mere fact that one who would have been
entitled to subrogation to a lien upon paying the
debt gave his note for the debt, was not sufficient
to establish his right to subrogation, in the absence
of evidence that the note was paid, or that it was

received as payment, or that it was negotiable so

that a presumption might arise that it was taken as
payment. Nothing appears to prevent the original
creditor from demanding payment from the original
obligor, if the party claiming to be subrogated
should fail to pay the note."

Hoover v. Epler, 52 Pa. 522.

"Mere proof of the execution by a surety of a

bond to the creditor for the amount of the original
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debt, is not sufficient to entitle the surety to be
subrogated to a lien, in the absence of further
proof that the bond was accepted in satisfaction
of the principal's debt."

Combs v. Chandler, 95 Va. 7.

"There are two objections that may be made
against the proposition that the execution of a new,
and as yet unpaid, obligation by the party seeking
subrogation is equivalent for the purpose of sub-
rogation, to an actual payment in cash of the orig-
inal obligation: (1) That the mere fact of the exe-
cution of the new obligation, even though it is a
negotiable promissory note, does not, without more,
show that the original obligation has been satisfied
and the claims of the original creditor discharged;
(2) That unless and until the new obligation is
paid, it cannot be determined whether, and to what
extent, the person seeking subrogation has suffered
loss on account of the original debtor's obligation."

Case Note Ft. Jefferson Improvement Co. v.
Dupoyster, 2 L. R. A. (N. S.) 263.

The Receiver testified (Bill of Ex. P. 29, Q. 31)

that no claims whatever were made by the depositors

of the failed bank. The only claim ever made and paid

was the one for $415,000.00 to McGurk. The Receiver

further testified (Bill of Ex. 101, Q. 142) .

Q. "Again calling your attention to Ex. 11, being
the order allowing the claim of the reorganized
Security State Bank, isn't it true that that
$415,000.00 you speak of was paid to the reor-
ganized Security State Bank or McGurld
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A. Yes, it is. I made a mistake this morning—

we had a special contract in this case and

we did not do as we usually do, but we filled

the contract with McGurk.

Q. And that was all paid under that contract to

him?

A. Yes.

Q. And there was nothing paid to anybody else?

A. No."

It therefore appears that the original creditors

and depositors of the failed bank have not been paid,

either by the Receiver or McGurk, nor is there any

assurance that they ever will be paid. They have not

assigned their claims to McGurk, nor have they re-

leased the Guaranty Fund Commission from liability

on account of such claims as they had, totaling accord-

ing to the Receiver's estimate to $415,000.00, and agreed

to look to MeGurk or the reorganized Security State

Bank for the payment of same. They were not parties

to the contract pursuant to which $415,000.00 was paid

to McGurk, and therefore are not bound by it. The

liability of the Depositors' Guaranty Fund to these

depositors has not been discharged notwithstanding

the payment of the estimated amount of such claims

to McGurk.

The Receiver himself admits that in this case "we

did not do as we usually do, but WE FILLED OUR CON-

TRACT WITH MCGITRK. " The same receiver here asks
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that a stockholder contribute to the fund used by the

Receiver, not to pay depositors, but "to fill his il-

legal contract with McGurk." The contract in the case

at bar, as in the ease of lams vs. Farmer's State Bank,

1.65 N. W. 146, "was a transaction between the parties
fraudulently conceived. It was a devise intended to

evade the provisions of the act (Guaranty Fund Act)."

This court in State v. Holdrege State Bank, 195 N. W.

120, 110 Nebr. 814, refused to. authorize payment by

the Guaranty Fund Commission to one who had ac-

tually paid depositors of a failed bank, pursuant to a
contract similar in many respects to the one relied on
for recovery in the ease at bar. All the more should
recovery be denied in this case, where the depositors
have not been paid and the contract in question does

not provide for payment of the depositors but the pur-
chaser in the contract merely "agree to assume" such
liability.

The reason given for the action of the Court in
the Holdrege ease, and one which applies with equal
logic to the case at bar is that under section 8024,

Comp. Statutes 1922 the Guaranty Fund is a trust in
which the public and all State Banks have an interest
and is FOR DEPOSITORS ONLY, and does not extend to
and was never intended to cover "prospective pur-
chasers" of the assets of failed banks.
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THE ASSETS OF THE CORPORATION MUST BE EX-

HAUSTED BEFORE A STOCKHOLDER CAN BE RE-

QUIRED TO PAY THE DOUBLE LIABILITY.

The second requirement of Section 4, Article 12

of the Constitution is that the assets of the banking

corporation shall have been exhausted. Referring again

to the cases of Globe Publishing Co. vs. Bank, Far-

mers Loan & Trust Co. vs. Funk, Van Pelt vs. Gardi-

ner, Bodie vs. Pollack, and State vs. Farmers State

Bank, they all set forth the same requirement, to-wit

the creditors must have reduced their claims to judg-

ment, and they proceed to say:

"And until execution issue upon said judgment

has been returned wholly or in part unsatisfied

such a creditor's cause of action does not accrue

until the return unsatisfied in whole or in part
of an execution issued upon a judgment rendered
in his favor against the corporation for the cor-
porate debt."

These requirements of the early cases have been

re-affirmed in the late case of Rogers vs. Selleck, 221

N. W. 702, where this court again said:

"The constitutional provision .imposing upon
bank stockholders a double liability to creditors in
the event of insolvency, and the constitutional pro-

vision that in all cases of claims against corpora-
tion the exact amount justly due shall be ascer-

tained (returning to the early form of this state-

ment) and the corporate property exhausted before

enforcement of such liability, must be considered
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together. The terms of the constitutional provision
imposing upon stockholders of a state bank a
double liability are by construction embodied in
the contracts for the subscription for bank stock,
but cannot be enforced until the exact amount
justly due in all cases of claims against the bank
has been ascertained and the corporate property
exhausted."

Let us again refer to the history of these transac-
tions in this record, and see what has been done:

On the morning of September 7, 1926, 0. S. Spill-

man, attorney general of the State, appeared before the

court in Douglas County, and filed a petition known

in this record as Exhibit 2, page 8, Bill of Exceptions.

At the same time Exhibit 3, page 12 of the B. of E.,

being an alleged appearance on the part of the bank

by its officers, was filed.

On the same date and at the same time Exhibit

1, pg. 14, B. of E., was filed, being the order directing

the Guarantee Fund Commission to liquidate the af-

fairs of the bank. On the same date there was offered

Exhibit 8, pg. 42 of the B. of E. which was a petition

for the sale of the assets of the bank. To this petition

was attached the contract which will be referred to

later.

There was next offered the order approving the

contract and authorizing the sale of the assets and the

re-issuance of the capital stock, being Exhibit 9, page
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57 of the B. of E. Exhibit 12, being the claim of the

re-organized Security State Bank of Omaha, Nebraska,

was then offered, being at page 52 of the B. of E. Ex-

hibit 10 being the application for order to allow claim

of re-organized Security State Bank was then offered,

being at page 74 of the B. of E.

Exhibit 11, the order allowing the claim of the

reorganized Security State Bank and authorizing the

issuance of receiver's certificates, was then offered,

page 80, B. of E. There was also a subsequent appli-

cation entered on 27th of December, 1926, being Ex-

hibit 6, page 22, B. of E., which alleged that the Secur-

ity State Bank was insolvent; that all of the assets of

the bank had been exhausted; that the Guaranty Fund

Commission had advanced the sum of $415,000 and

that there was still a deficiency of $415,000; that an

order should be entered determining that all of the

assets had been exhausted and were insufficient to pay

the creditors, and the receiver should take such action

as the court might deem advisable. This was followed

by Exhibit 7, page 25, B. of E., being an order entered

by the court on the 27th of December, 1926, finding

that all of the assets of the Security State Bank had

been exhausted; that the same were insufficient to pay

the creditors, and a deficit of $415,000 remained; that

the receiver should take action to enforce the double

liability of the stockholders in a banking institution;

and a judgment entered without fixing any amount;

that all of the assets of the bank had been exhausted;

that they were insufficient to pay the creditors of said

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



61

banking institution (naming no amount); and the re-

ceiver should institute action against the stockholders

to enforce the double liability of said stockholders

(again without fixing any amount).

Again referring to the record, Exhibit 7, page

25, B. of E., which is the only basis for the institu-

tion of this action we find this state of affairs,—the

order recites a conclusion, to-wit, that all of the as-
sets of the Security State Bank have been exhausted;

that there is still a deficit of $415,000, and that the re-
ceiver should take action to enforce the double lia-
bility of the stockholders; and this was followed by the

following judgment, if it can be termed a judgment:

"It is therefore ordered, adjudged and de-
creed that all of the assets of the Security State
Bank of Omaha, Nebraska have been exhausted;
that they are insufficient to pay the creditors of
said banking institution; and that the receiver
should institute action against the stockholders in
said banking institution to enforce the double lia-
bility of said stockholders."

And the only basis for this statement that the assets

had been exhausted is found in Exhibit 7, heretofore re-

ferred to, and referring particularly to the second re-
quisite for the maintaining of an action against the
stockholders was the requirement that the corporate
assets should be exhausted. Now in this order above
referred to, we do not find any information about the
amount necessary to be recovered. The judgment

simply recites that the assets have been exhausted,
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and that they are insufficient to pay the creditors, and

that an action against the stockholders should be in-

stituted to enforce the double liability of said stock-

holders without giving the amount necessary to be re-

covered.

It is alleged in plaintiff's petition that the assets

of the bank had been exhausted. The order, Exhibit

7, recites, it is true, that the assets of the bank had

been exhausted, but the allegation is a mere conclu-

sion and not a judicial determination, nor is the order

of itself sufficient upon which an action might be based,

for, as we have shown, there is not judgment upon

which an action for any definite amount might be

based.

The only part of the record showing an exhaustion

of the assets in this same Exhibit, which has been

heretofore referred to, which is the contract set forth

on page 49 of the B. of E., whereby it was attempted to

dispose of the assets of the bank; and bearing in mind

that this action for liquidating the bank was instituted

on the 7th of September, 1926, and that concurrent

with the filing of the petition for liquidating the bank

there was an order presented approving the sale of all

of the assets of the bank as enumerated in this con-

tract connected with Exhibit 8, and shown on page 49

of the B. of E, which contract provided for the sale

of all of the assets of the bank, although the statute

provided that in a sale of this character there must

be an application to the receiver, and Section 32, page

125, Session Laws of 1925, provides that a notice of a
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hearing on this petition for the sale of the assets

shall be given to all parties interested by publication

once each week for two weeks in a newspaper desig-

nated by the Court, which notice shall state the facts

of the petition being filed and the date of the hearing.

Now, it is frankly conceded by counsel for apper-

lee that no such notice was given and that all that was

done is shown in the various Exhibits, to-wit, the

filing of the petition, the application for the sale and

the order for the sale, which were all filed on the same

date, followed by the completion of the contract and

the turning over of the bank to the purchasers at said

sale.

And continuing, this same Section 32, provides

that the sale shall be a public one and that the court

shall fix the time for such sale, and the notice of

which shall be given thereof, and that the sale shall be

held on the date so fixed or at such other time as the

same may be adjourned to by the receiver. And it

likewise frankly conceded by counsel for appellee, Q. 105,

B. of E. pg. 86, that there was no public sale; that there

was no notice given thereof, and that there was no

time fixed for the sale or for a hearing on the pro-

posal for the sale, but the whole was arbitrarily done

under the contract set forth on page 49 of the B. of

E. and known as Exhibit 7. In addition to this, the

receiver, R. 0. Brownell, says on page 86 of the B.

of E., as follows:

102 Q. Now, referring to this sale that was had was
that a public or private sale?
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A. It was neither.

103 Q. What was it?

A. When McGurk made his offer to the Guarantee
Fund Commission then we tried to find out the
names of everyone that was interested so we
immediately notified all that we knew would
be interested in the purchase of the bank, and I
gave them all a chance to put in their bids.

104 Q. That is all you knew?

A. Yes, anyone that had ever expressed a desire
to purchase the bank we notified.

105 Q. You didn't publish any notice of any kind or
character that the bank would be sold on a
certain date?

A. No, we didn't think that was expedient.

106 Q. You didn't do it?
A. No.

107 Q. Did you give any notice to any of the stock-
holders of this proposed sale?

A. I don't think there are any stockholders that
had expressed an interest in the purchase.

And that is all that was done toward the exhaustion

of the assets.

Referring again to Section 32 of Chapter 30 of

the Laws of 1925, we find that in the part which is

referred to herein as being unconstitutional, that if

the part objected to is permitted to stand that
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"Provided further that if all the assets in the
possession and under the control of said receiver
be sold as aforesaid"

and aforesaid required the filing of the petition for the

sale with notice of a hearing—that the order required

the receiver to sell all of the assets at a public sale,

and the order which fixes the time of such sale and the

notice to be given thereof, and that such sale shall be

held on the date so fixed by the court, was entirely ig-

nored.

Now, there is no pretense that any of these re-

quirements were complied with, so that no justification

can be based upon a compliance with the requirement

herein referred to, and if the requirements have not

been complied with, how can it be said in the face of

this statute that the corporate property and the assets

of the bank shall be deemed to be exhausted?

If the part referred to is unconstitutional, there

is no provision for a sale other than in the regular

manner by the receiver on giving public notice, and if

the part referred to be eliminated, the second require-

ment must be complied with, to-wit, the rendition of a

judgment and the return of an execution unsatis-

fied in whole or in part as required by the former de-

cisions of this Court.
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THE COURT ERRED IN HOLDING THAT SECTION 32

OF CHAPTER 30 OF THE SESSION LAWS OF

1925 WAS CONSTITUTIONAL.

Appellant under paragraph 7 of his answer filed

herein has raised the question of the constitutionality

of Section 32, Chapter 30 of the Session laws of 1925,

page 125, providing for an action against the stock-

holders of their double liability on the stock held by

them in a corporation of an insolvent bank, and we

wish to call the court's attention particularly to that

part of said Section 32 found on page 126 of said Ses-

sion Laws, as follows:

"providing further that if all the assets in the
possession of and under the control of said re-
ceiver be sold as aforesaid either to the Guaranty
Fund Commission or to other parties and said sale
be approved by the court having jurisdiction there-
of, the corporate property and assets of said bank
shall be deemed to be exhausted and the liability
of the stockholders of said bank may be enforced."

These words, commencing on line 14 of said page, were

incorporated in said Section in said act as passed at

the session of 1925, it being an amendment of Section

32 of Chapter 191 of the Session laws of 1923. This

former section was practically the same as the 1925

section with the exception of said provision.

It. has been repeatedly held that Sections 4 and 7

of Article 12 of the Constitution were a complete pro-

vision for determining when any double liability ac-
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crued against a stockholder in favor of the creditors of

a defunct corporation.

In the case of Bodie vs. Pollack, 110 Neb. 844, 195

N. W. 457, this Court held that these Sections 4 and 7
of Article 12 were self-executing when considered to-

gether as they have been and should be and so consid-

ered they form a complete constitutional rule to the ef-

fect that while stockholders in banks are subject to the

double liability set forth in the said sections, such

liability cannot be enforced until the property of the

bank has been exhausted and the amount justly due

judicially determined. The provisions so interpolated

in Section 32 are directly violative of these constitu-

tional provisions, and as we think, absolutely uncon-

stitutional.

In the foregoing case, the Court had before it

Section 8015 of the Compiled Statutes of 1922, wherein

the legislature had attempted to determine that the

liability of a stockholder in a banking corporation

might be enforced whenever such banking corporation

shall be adjudged insolvent without regard to the prob-

ability of the assets of the insolvent bank being suffi-

cient to pay its liabilities, and declared the section un-
constitutional.

In the former case of State vs. German Saving

Bank, 50 Neb. 734, 70 N. W. 221, the Court had before

it an act passed by the legislature, being Section 35,

page 8, Compiled Statutes of 1895, which provided

that:
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"Whenever any receiver of any incorporated
bank shall file a report with the court or judge
thereof, setting forth the fact that in the opinion
of such receiver the assets of such bank are not
sufficient to pay the liabilities of such bank, within
a reasonable time the court may order such receiver
to proceed at once to collect from the several stock-
holders of such bank who are liable therefor any
or all such liability as shall be necessary for the
payment of all the liabilities of such bank."

The Court in this case after referring to the consti-

tutional provision, held that the act in question was

unconstitutional being in conflict with the two sections

of the constitution hereinbefore referred to.

In the former case of Farmers Loan & Trust Co.

vs. Funk, 49 Neb. 353, 68 N. W. 520, the court had de-

termined the meaning of these two constitutional pro-

visions was that the liabilities could be determined in

only one way, judicially determined, and that the cor-

porate property should have been exhausted, means ex-

hausted by judicial proceedings, to-wit when execu-

tion issued on judgments or decree rendered against

a corporation has been returned unsatisfied. It would

seem that these former decisions, including the case of

Bodie vs. Pollock were conclusive, and yet without re-

gard to these former decisions, these words were inter-

polated in Section 32 of the Laws of 1925, providing

that upon the approval of the sale of the assets of a

defunct corporation and without the issuance and re-

turn of an execution or other probability of the assets

of such an insolvent bank being insufficient to pay all
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of its liabilities, that the property of a bank shall be

deemed to be exhausted, and the double liability of the

stockholders be immediately enforced. This provision

so incorporated into this Section 32, entirely ignores

one of the vital necessities which must exist before the
stockholders' double liability accrues, to-wit, the con-
stitutional requirement which provides that

"In all cases of claims against corporations,
the exact amount justly due shall be first ascer-
tained."

and to ascertain this as formerly held means judicial
ascertainment, to-wit, by suit and judgment.

This provision of 1925, however, permits the suit

to lie immediately upon the sale of the assets in the

possession and under the control of the receiver, and

the approval of the sale by the court without regard

to the first requirement, to-wit, the ascertainment of the

exact amount justly due against the bank,

RES ADJUDICATA.

On September 7th, 1927, the record shows that a

petition was filed in which the State of Nebraska ex

rel, the Attorney General, was the plaintiff and the
Security State Bank of South Omaha, Nebraska, was
the defendant; on the same day a pretended appearance

was entered on behalf of the corporation and certain
findings were made upon the prayer of the petition,
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to-wit: That the Security State Bank was insolvent and

that it was necessary that a receiver should be ap-

pointed and that R. 0. Brownell, of Schuyler, Nebraska,

was a fit and proper person to be appointed receiver;

that he filed his oath and bond and that details of the

appointment of the receiver were acted upon, upon the

above petition. The records show that the hearing was

strictly ex parte, and that neither this defendant, nor

other defendants appeared to controvert these facts, nor

was any opportunity given him to do so. That no answer

was ever filed by any person and no issues were ever

made up and according to the Testimony of Mr.

Brownell, in the B. of E. at page , no testimony was

heard and there never was a hearing of any question

upon the merits. The petition did not allege any facts,

nor make any prayer relative to the stockholders' liabil-

ity. It was only the conventional petition for the ap-

pointment of a receiver.

On the same day, said orders were filed by the

Court, finding the bank to be insolvent and directing

the appointment of the receiver. Two months later, an-

other interlocutory order was entered, authorizing the

receiver to bring suit on the stockholders' liability. At

least the language of this order was so interpreted.

The order merely says that the "receiver should bring

suit against the stockholders for their double liability."

The order does not in express terms, direct the bring-

ing of this suit, but only said that the receiver should

bring it.
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Subsequent to these events, this defendant R. E.

Schindel, filed a petition of intervention in the suit,

setting up the fact that he was a claimant to the extent

of $2000.00 for certain money which had been fraudu-

lently collected by one Frank Vlach, who was an officer

of the Bank and at the same time, a representative of

the Guarantee Fund Commission. Defendant alleged in

this action that the said Vlach had gone to his office

and upon making certain representations induced this

defendant to pay the sum of $2000.00 as a part of a

fund that was to be contributed to by all of the stock-

holders. About $7000.00 was thus collected and defend-

ant contends that the money so collected was kept in

a separate fund in the Security State Bank and that this

fund so collected was finally taken over intact by the

Guarantee Fund Commission.

This petition of intervention, the receiver now con-

tends, makes the question of stockholders' liability res

adjudicata, (I think more for the reason that it is well

established law in Nebraska), that in order to

render an issue res adjudicata, there must be an iden-

tity of parties; there must be exactly the same issues;

they must be tried before the Court on their merits

and there must have been a Judicial decision settling

the whole question.

The testimony in the B. of E. shows that the hear-

ing of September 7th, above mentioned, was purely an

ex parte affair. That no witnesses were sworn and no

testimony introduced and there was no hearing, nor
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trial upon the merits of the case, and no stockholder

was present, nor was the question of stockholders

liability even suggested at this time and was not until

the Court entered another ex parte order on Decem-

ber 27th, 1927, authorizing the receiver to start action

to enforce the double liability against stockholders.

The testimony of the B. of E. shows that there

never was any evidence introduced here at this time, nor

any other time, and that no hearing was ever had on the

merits of the case, nor were any pleadings filed which

raised any adverse issue, nor was any notice ever given

upon the hearing, nor upon the application for the or-

der, if such application was ever filed.

Our Supreme Court has laid down the rule that

where the record discloses the fact that there was

never a hearing on the merits accorded to the de-

fendant, that the former suit is not res adjudicata.

This is supported by the following quotation from 34

C. J., page 887:

"in order that a former judgment may be con-
clusive in a subsequent action, it must have been

rendered on the merits."

Corpus Juris cites as supporting this doctrine Herpol-

sheimer vs. Acme Harvester Company, 83 Nebr. 53, 119

N. W. 30.

"The doctrine of res adjudicata is that a question

once determined by a judgment on the merits is for-
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ever settled so far as the litigants and those in privity

are concerned; but where issue has not been joined,

nor any trial had on the merits, the doctrine of res

adjudieata does not apply."

The plaintiff herein relies upon the fact that, cer-

tain orders now called judgments were entered during

the pendency of a case in which the State of Nebraska
ex rel, the Attorney General was plaintiff and the Se-

curity State Bank of South Omaha, was defendant.
These orders are (B. of E., ex. 1 and 7) the only or-
ders filed in this action, and it is submitted that the
question and adjudication had to do solely with the
solvency of the bank and the appointment of a re-
ceiver and that said orders were only interlocutory

and where was neither identity of issue nor of parties

in the original case, the facts passed upon being based
upon the finding that the bank was insolvent and that

"the receiver should take action to enforce the double
liability" and the order reads that "the receiver should
institute action against the stockholders;" the only

question submitted or settled is the authority of the

Court granting the permission to the receiver to pro-

eyed. This instant case raises an entirely different is-

sue, to-wit:

Whether, after the receiver has been author-
ized to bring suit and has done so, the individual
stockholders are then liable to the double penalty
under the allegations of the receivers new peti-
tion filed in a new suit in which they are made
party defendants.
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There is no judgment or order in the former suit

that pretends to adjudicate that question, nor could it

be possible to be adjudicated, because the issue as to

stockholders' liability was never made any part of the

Attorney General's action, but by Statute is expressly

required to be determined in a suit brought by the re-

ceiver or be a creditor on behalf of the other creditors

under the authority of the Court.

It also appears from the record that there is no

identity of parties in the suits in question. The first

suit was State ex rel The Attorney General vs. Se-

curity State Bank, in which this defendant intervened

as a claimant, to recover $2000.00 which he alleged had

been fraudulently collected from him by an officer of

the Bank, who was also supposed to represent the

Guarantee Fund Commission; the second suit was R.

0. Brownell Receiver vs. R. E. Schindel, and its object

was to impose the double liability.

The question of res adjudicata would appear to

have no application here for three fundamental reasons,

to-wit: that there is no identity of parties; that the is-

sues are not the same and that there has been no ad-

judication.

In Hamilton National Bank v. American Loan &

Trust Company, 66 Nebr. 67, a similar situation arose

and the Court (92 N. W. 193) says:

"The question upon which the ruling of the

Court was invoked was whether the showing of
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the Rutland County National Bank was such as to
call for the discharge of the then-acting receiver
and the appointment of one who should in no way
be disqualified, by reason of adverse interest, to
enforce the stockholders' liability. The question of
of the stockholders' liability was one which might
or might not arise at some future time, but at all
events certainly would not arise until a proper pro-
ceeding had been instituted by the receiver or by
the creditors themselves.

Since a corporation is a separate entity and has

an existence distinct from that of its stockholders there
is no privity between them except in so far as one

claims through or under the other, and a judgment

against a stockholder does not conclude the corporation.

Likewise the mere fact that one is a stockholder in a

corporation does not make him a party to an action by

or against it so as to bind him by the result. And this

rule is not altered by the fact that the greater portion

or even the entire issue of stock is held by him, or

that he organized the corporation to carry on his busi-

ness.

Seabord Airline R. Co. vs. Lott-Lewis, Co., 18
Ga. App. 419, 89 S. E. 495.

Macan v. Scandinavia Belting Co., 264 Pa. 384,
5 A. L. R. 1502, 107 Atl. 750.

McElevey v. Litch, 234 Mass. 440, 125 N. E.
606.

There is no privity between stockholders as such;

consequently a judgment against the corporation in its

action against one stockholder is not available as res
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judicata or an estoppel in favor of another stockholder

in a similar subsequent suit against him by the corpora-

tion. But one stockholder may, under proper circum-

stances, bring an action as the representative of and

for the benefit of all the others, in which event they

would be bound by the judgment, pursuant to the gen-

eral principle of class representation.

Nickum v. Burckhart, 30 Or. 464, 60 Ann. St.

Rep. 822, 47 Pac. 788, 48 Pac. 474.

Throckmorton v. Hickman, 279 Fed. 196.

Whether a judgment against the corporation is

conclusive, prima facie, or any evidence at all of cor-

porate indebtedness as against a stockholder is gov-

erned by the principles referred to in the previous sec-

tion. The application of these principles may depend

in part upon the basis of the stockholders' liability,

that is, whether it is the contractual obligation to pay

in full the amount of his unpaid subscription to the

capital stock, or the statutory liability for the debts

of the corporation, either primary or secondary. But

whatever may be the correct theoretical basis for the

rule, in proceedings by or on behalf of creditors of

the insolvent corporation to compel payment of un-

paid subscriptions it is quite generally held that a

previous valid judgment against the corporation con-

clusively establishes the indebtedness, in the absence

of fraud and collusion between the parties.

While the liability frequently imposed by statute

upon stockholders to pay their proportion of the debts
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of the corporation is distinct and independent of their
obligation to complete the payment of their subscrip-

tions for the benefit of creditors, it has been said that
so far as concerns the effect of a judgment establishing
the corporate indebtedness there is no sound reason for
making any distinction between them since the potential
liability is assumed at the same time and by the same
act of becoming a stockholder. With respect to the
commonest type of statutory liability, which is sec-
ondary in character and predicated upon a previous
exhaustion of remedies against the corporation as in
case of liability upon an unpaid subscription, this
would seem to be true, whether the rule be based upon

the theory of implied contract or representation. And

the weight of authority is to this effect.

This rule, however, does not apply to a merely

void judgment, such as a judgment against a defunct

corporation, nor to one obtained against the corpora-

tion by an action commenced after it had gone into

liquidation, nor to a mere judgment in rem which

establishes no general liability of the corporation. And

some cases give the judgment merely prima facie ef-

fect. The New York courts have gone a step farther

Ily holding that while the stockholder's liability is

secondary, nevertheless the corporation does not rep-

resent him in the action against it and the judgment is

not even prima facie evidence against him of the cor-

porate indebtedness. This conclusion is not affected by

the statutory requirement that judgment shall be first

obtained against the corporation and execution returned
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unsatisfied, with the further provision that the amount

recoverable against the stockholder shall be the amount

due on the unsatisfied execution; the latter provision

being intended merely as a measure of the amount of

liability.

But where the stockholder's statutory liability is

regarded as primary, the situation has been dis-

tinguished from the more usual ease of secondary

liability, on the ground that in the former case the cor-

poration cannot be said to be the representative of the

stockholders in the same sense as in the latter case.

Following this distinction the supreme court of Cali-

fornia has recently settled the rule for that state by

holding the judgment against the corporation not con-

clusive on the stockholder. The court while rPeognizing

that its reasoning would logically deny any effect to

the judgment nevertheless holds it to be prima facie

evidence, partly on the grounds of convenience and

partly because of a code provision in that state that

"where the question in dispute between the parties

is the obligation or duty of a third person, whatever

would be the evidence for or against such person Is

prima facie evidence between the parties."

Freeman on Judgment, Fourth Ed., Vol. 1, Sec.

514, p. 1105.

Assets Realization Company vs. Howard, 211

N. Y. 430, 150 N. E. 680 (Reviewing and dis-
tinguishing earlier cases).
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CONCLUSION.

In conclusion appellant contends the action of the
trial court directing the jury to return a verdict for
the Receiver should be reversed for the reason that
(1) There has been no judicial determination of the
extent of the insolvency of the failed Security State
Bank. No judgment for any specific amount has been
entered by any court on which an execution could right-
fully issue. The order Ex. 7 relied on by the Receiv-
er as a judgment against the failed bank, is too indefi-
nite in form and two insufficient in substance to be a
judgment. It does not possess any of the essential
characteristics of a judgment. Until therefore the ex-
tent of the loss of the failed bank has been judicially
determined there is no judgment which the stockhold-
ers of such bank can be called upon to pay.

(2) The action of the trial court should be re-
versed further, because, even if it be conceded that

Ex. 7 is sufficient as a judgment, the assets of the

failed bank have not been legally exhausted. The

private sale of such assets to McGurk, of which no

notice was given to any one because, as the Receiver

testified, "It was not considered expedient" to give no-

tice, falls far short of being in compliance with the law.

Until the assets of such failed bank are exhausted in

the manner contemplated by law; until a valid judg-

ment has been duly and regularly entered against said

bank, and an execution issued thereon returned and un-

satisfied, this action against a stockholder for double

statutory liability cannot be maintained.
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(3) The action of the trial court should be re-

versed for the further reason because even if it be

conceded that Ex. 7 amounts to a judgment against the

corporation, the Security State Bank, same having

been entered by default, on an ex parte hearing, or in

fact no hearing at all, against an insolvent corporation,

without notice to or knowledge of stockholders, is not

binding on such stockholders and they are not estopped

to question collaterally the validity thereof in a suit

against them for double statutory liability. The law in

this respect being different than where suit is brought

against stockholders on unpaid subscriptions to pay a

judgment obtained against a solvent corporation.

(4) The action of the trial court should be re-

versed further because no claims have been made

against the Receiver by or on behalf of any depositor

or creditor of the failed bank. The only claim made

was by McGurk who was not a depositor or assignee

of depositors. His claim rests solely on the contract of

purchase, Ex. 8, B. Page 48 by the terms of which he

"agreed to assume" certain liabilities that might have

resulted in clahns against the bank and the Guaranty

Fund Commission. The claims which under the con-

tract of purchase McGurk "agreed to assume," still

exist. There is not a scintilla of evidence that the de-

positors have been paid or that they released the De-

positors' Guaranty Fund from liability and agreed to

look to McGurk and to the so called re-organized Se-

curity State Bank for the payment of their claims. The

Depositors' Guaranty Fund is as its name indicates for
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depositors only and the payment of the McGurk claim

was a fraud and this stockholder should not be called
upon to reimburse the Receiver for money he may have

paid out unlawfully and fraudulently simply to "make
good his contract with McGurk" by the terms of which
McGurk was paid $415,000.00 to take over the assets of
a failed bank.

Not only should the action of the trial court di-
recting the jury to return a verdict for the Receiver

be reversed but appellant should have judgment against

the Receiver for the $2000.00 on his counter claim. This
money was not an assessment. An assessment on stock-
holders can only be levied by the directors after au-
thorization by stockholders. There was no such authori-

ty given the directors in the case at bar. The meeting

at which such action was taken was called not by the
president of the bank but by an agent of the Guaranty
Fund Commission. It was a special fund not to be
drawn on unless and until all or at least most of the
stockholders had contributed, especially those holding
the largest bulk of stock. The evidence shows that
Rathsack, president of the Security State Bank, and
owner of 2601/2 shares (B. of E., pg. 88) of its stock not

only did not contribute to this special fund but has not

even been made a party to any suit brought by the Re-

ceiver to liquidate the assets of said bank.

For the reasons aforesaid appellant requests that

the action of the trial court directing the jury to return

a verdict for the Receiver and against the appellant

should be reversed and that said appellant have judg-

•
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ment against the Receiver on his counter claim for the

sum of $2000.00 and interest and costs.

Respectfully submitted,

A. H. MURDOCK,

JAMES E. BEDNAR,

PERRY M. WHEELER,

Attorneys for Appellant.
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General Number 26878

R. 0. BROWNELL, RECEIVER OF THE SECURITY STATE BANK
OF OMAHA,

Appellee,

Appellant.

APPEAL FROM THE DISTRICT COURT
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ROSCOE E. SCHINDEL,

OF DOUGLAS COUNTY, NEBRASKA

Honorable A. C. Troup, Judge.

BRIEF OF APPELLEE.

STATEMENT OF THE CASE

This is an action brought by R. 0. Brownell, Re-

ceiver of the Security State Bank of Omaha, Nebras-

ka, an insolvent banking institution, to recover from

the defendant, Roscoe E. Schindel, a former stock-

holder in said bank, the sum of $2,000.00, same being

the par value of twenty shares of stock in said Security
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State Bank of Omaha, Nebraska. The right to recover
is based upon the Constitution of the State of Nebraska
which creates a double liability upon stockholders in
banking institutions for the benefit of creditors where
a bank has failed and the assets are insufficient to pay
the creditors.

THE ISSUES

The appellee states that the brief of the appellant
fully sets forth the allegations of the petition, the an-
swer and the reply, and any additional statement in
this brief as to the pleadings would be surplusage.

0

HOW THE ISSUES WERE DECIDED

The court did, at the conclusion of the trial, and
on the 9th day of October, 1928, instruct the jury to
return a verdict for the plaintiff (Trans. P. 39), and in
the court's instruction to the jury, the court said:

"It is my opinion that after all of the evidence in
support of the defendant herein has been introduced,
and the defendant has rested, said evidence, and the
whole thereof, is not sufficient to warrant a verdict for
the defendant, or to in any manner defeat the recovery
of plaintiff's herein, and for the further reason that
the evidence and the whole thereof, presents no ques-
tion, either of fact or of law, that has not already been
virtually adjudicated by a co-ordinate branch of this
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Court against the defendant in a case wherein defend-

ant became a voluntary party, and substantially all

of the identical matters involved herein were there in

issue and virtually an adjudication thereof been made

as shown by the evidence.

"Neither is the evidence and the whole thereof in

support of defendant's counterclaim sufficient to war-

rant a verdict for the defendant thereon. This leaves

the evidence for plaintiff in support of his claim as

receiver representing the creditors of said insolvent

bank virtually undisputed.

"You are therefore, hereby directed to return a

verdict for the plaintiff as receiver, and against the

defendant herein in the sum of $2,000.00 * *

Thereafter the defendant filed a motion for new

trial. The motion for new trial was overruled on the

7th day of December, 1928, and a notice of appeal

was within time given.

ERRORS RELIED UPON FOR REVERSAL

The appellant in his brief (PP 17-18) sets forth

thirteen errors relied upon for reversal. The first two

of the alleged errors are that the verdict and judg-

ment of the Court are not sustained by the evidence,

and are contrary to the evidence. The appellee is of

the opinion that these constitute one and the same

alleged error, and that they may be discussed as one.
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Likewise, errors No. III, IV and V are to the effect

that the court erred in directing a verdict in favor

of the plaintiff, in sustaining plaintiff's motion for a

directed verdict, and in giving instruction No. 1. These
will be discussed as one alleged error.

Error No. VI, as set forth in appellant's brief,

(P. 17), is to the effect that the court erred in holding

that the assets of the Security State Bank of Omaha
had been exhausted. This is an important proposition

to this law suit, and will be discussed separately.

The other errors alleged have to do with the con-
tract of sale made by and between the receiver and the

Security State Bank of Omaha, Nebraska, reorganized,

and the issuance of stock by the department in the
new reorganized bank. These alleged errors will be

discussed collectively later in the brief, and particular
reference will be made to same at the time of discus-
sion. The appellee contends that the court did not err
in upholding the constitutionality of Section 32 of the
Session Laws of 1925, and, further, that the court did
not err in holding that the appellant's rights had been
adjudicated by a co-ordinate branch of the District
Court of Douglas County, Nebraska.
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PROPOSITIONS OF LAW

I.

Every stockholder in the banking corporation shall
be individually responsible and liable to his creditors
over and above the amount of stock by him held to an
amount equal to his respective stock or shares so held.

State vs. German Savings Bank, 50 Neb. 734;
70 N. W. 221.

Farmers Loan & Trust Co. vs. Funk, 49 Neb.
353; 68 N. W. 520.

State vs. Farmers State Bank, 113 Neb. 497;
203 N. W. 629.

Holcomb vs. Tierney, 79 Neb. 660; 113 N. W.
204.

Goss vs. Carter, 156 Fed. 746.

The constitutional liability of a stockholder can-

not be enforced until the indebtedness of the corpora-
tion is judicially ascertained, and the assets of the
corporation exhausted.

Farmers Loan & Trust Co. vs. Funk, 49 Neb.

353; 68 N. W. 520.

State vs. German Savings Bank, 50 Neb. 734;
70 N. W. 221.

German National Bank vs. Farmers & Mer-

chants Bank, 54 Neb. 593; 74 N. W. 1086.
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Van Pelt vs. Gardner, 54 Neb. 701; 75 N. W.
874.

Hastings vs. Barnd, 55 Neb. 93; 75 N. W. 49.

Hamilton National Bank vs. American Loan &
Trust Co., 66 Neb. 67; 92 N. W. 190.

Double liability of a stockholder not canceled al-
though stockholder may have paid assessment.

State, ex rel Spillman vs. Farmers State Bank
of Adams, 214 N. W. 640.

Leach vs. Arthur Savings Bank, Iowa, 213 N.
W. 772.

Scovill vs. Thayer, 105 U. S. 143.

Delano vs. Butler, 118 U. S. 634.

Andrew vs. Farmers Trust & Savings Bank of
Charles City, Iowa, 213 N. W. 925.

0

THE EVIDENCE

It seems necessary in approaching the considera-
tion of this case, insofar as the facts are concerned,
to first determine that the receiver was properly ap-
pointed, and that after he was properly appointed, he
properly proceeded to perform his duties as such re-
ceiver. A petition was filed in the District Court of
Douglas County, Nebraska, on or about the 7th day
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of September, 1926, which said petition set forth the

fact that the Security State Bank of Omaha, Nebraska,

was insolvent, that the capital stock and surplus and

the double liability for stockholders, provided by the

Statutes would not restore solvency, and that a receiver

should be appointed. The petition was filed on behalf

of the State of Nebraska, ex rel, 0. S. Spillman, At-

torney General. In this petition it was prayed that

R. 0. Brownell of Schuyler, Nebraska, be made re-

ceiver (Exhibit 2, B. Ex. PP 8-12). The Security

State Bank, by its proper officers, consented to the

hearing (Exhibit 3, B. Ex. P. 13).

On the same day and in the same cause of action,

the Guaranty Fund Commission was directed by court

order to liquidate the assets of said Security State

Bank through a receiver appointed by the Commission

(Exhibit 1, B. Ex. PP. 15-17), and on September 7,

1926, R. 0. Brownell took his oath as receiver, and

the same was filed in the District Court of Douglas

County, Nebraska (Exhibit 4, B. Ex. PP. 18-19). Like-

wise, he filed his bond as receiver in the amount of

$50,000.00 (Exhibit 5, B. Ex. PP. 20-21). The fore-

going exhibits referred to, all of which were admitted

in evidence, conclusively prove and show that R. 0.

Brownell was the duly appointed and qualified receiver

of said bank, and that he was authorized to proceed

with the liquidation of said bank in accordance with

the order of the court entered.
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SALE OF THE PROPERTY

R. 0. Brownell, Receiver, testified, when called as
a witness on behalf of the defendant, that he did, on
the 7th day of September, 1926, file his petition for the
sale of the assets to the Security State Bank reorgan-
ized (Exhibit 8, B. Ex. P. 48). Attached to his pe-
tition for the sale of the assets was a contract made
between the Security State Bank, reorganized, and R.
0. Brownell, Receiver of the Security State Bank (B.
Ex. PP 49-56). The petition for the sale of the assets,
in accordance with the terms of the contract, was ap-
proved by the Guaranty Fund Commission by Kirk
Griggs, Chairman, and Van E. Peterson, Secretary,
and, also, by the Department of Trade and Commerce
by Kirk Griggs, Secretary. (B. Ex. P. 49). The Hon-
orable District Court of Douglas County, Nebraska,
did, on the 7th day of September, 1926, the Honorable
Charles Leslie presiding, enter an order approving the
contract and authorizing the sale of the assets and the
reissuance of the capital stock (Exhibit 9, B. Ex. PP
57-60). Under the terms of the order approving the
sale and the reissuance of the stock, the court said:

"The court further finds that the said R. 0. Brown-
ell, as Receiver of the Defendant, Security State Bank,
Omaha, Nebraska, shall issue from the stock book of
the said Defendant, Security State Bank, Omaha, Ne-
braska, certificates of capital stock thereof to John
S. McGurk, or to such persons as may be designated by
him, * * * to thereupon be and become the lawfully
constituted stockholders of the reorganized Security
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State Bank, Omaha, the amount of such newly issued

Capital Stock to be $100,000.00," and further in the

order, the receiver was directed and ordered to issue

said stock (B. Ex. PP 59-60).

No objection was ever made to this sale, no objec-

tion was ever made to the issuance of stock, and sub-
sequent thereto, and on the 7th day of September, 1926,

the Security State Bank, Omaha, Nebraska, as reor-

ganized, and in accordance with the terms of the con-

tract between the parties, filed a claim against the

Depositors Guaranty Fund of the State of Nebraska

for $415,000.00 (Exhibit 12 B. Ex. PP 62-65), and to

said claim was attached the contract hereinbefore re-

ferred to for the sale and purchase of said bank. All
of these papers were filed in the District Court of
Douglas County, Nebraska, on the 7th day of Septem-

ber, 1926.

On the 7th day of September, 1926, R. 0. Brown-

ell, Receiver of said Security State Bank, Omaha, Ne-

braska, filed his application for an order to allow the

claim of the reorganized Security State Bank and to

authorize the Guaranty Fund Commission and the re-

ceiver to issue Receiver's Certicates for the sum of

$415,000.00 to be payable twelve months after date,

and to bear interest at the rate of six per cent (Exhibit

10, B. Ex. PP 70-78), and on the same date, the Hon-

orable Charles Leslie, Judge of the District Court of

Douglas County, Nebraska, did enter his order allowing

the claim of the reorganized Security State Bank of
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Omaha, Nebraska, and authorizing the issuance of Re-
ceiver's Certificates (Exhibit 11, B. Ex. PP 80-82).

Notwithstanding the fact that records of the Dis-
/ I i trict Court of Douglas County, Nebraska, showed that

all of the proceedings hereinbefore referred to had
aken place on the 7th day of September, 1926, and
notwithstanding the fact that the defendant, Dr. Roscoe
E. Schindel, had been in the bank, and had been ad-
vised by Mr. McGurk that the bank had been pur-
(lased and was in new hands, said defendant did not
raise any protest or make any claim with reference
to the illegality of this sale until August 6, 1927, or
approximately eleven months thereafter, at which time
he filed a petition of intervention (Exhibit 13, B. Ex.
PP 90-99), and in that petition of intervention, he did
not ask that the sale be set aside on account of fraud
or for the reason that he did not have proper notice,
but he asked that the $2,000.00 which the defendant
had paid as a special assessment be returned to him.
The filing of the petition of intervention (Exhibit 13 B.
Ex. PP 90-99) had the effect of a claim filed by the
defendant, Schindel. However, said claim was not
within time for the reason that the Honorable Charles
Leslie, Judge of the District Court, did, on the 16th
day of September, 1926, enter an order fixing the
time for filing claims, and that time was on or before
the 30th day of October, 1926. The order further
stated that upon the 15th day of November, 1926, at
10 o'clock a. m., all claims should be heard. The re-
ceiver was directed to notify all creditors, post a

4
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notice of the time for filing claims, and publish same

in the Daily Record (B. Ex. PP 147-149). Frank L.

Vlach made an affidavit that he would, in accordance

with the request of R. 0. Brownell, Receiver, post a

notice with relation to the filing of claims upon the

front door of the Security State Bank, Omaha, Nebras-

ka (Exhibit 23, B. Ex. PP 150-151). C. G. Stoll filed

an affidavit in which he stated that he was assistant

to R. 0. Brownell, Receiver, that he sent a proper no-

tice to be published in the Daily Record in Omaha,

Douglas County, Nebraska, and said notice was pub-

lished for a period of three weeks (Exhibit 24, B. Ex.

PP 152-155). The court later extended the time for

filing claims until the 13th day of January, 1927, and

in said order stated that any claim of any creditor not

presented at the place or within the time heretofore

fixed for filing claims shall be forever barred unless

for good cause shown (B. Ex. PP 155-157). From

the foregoing, it will appear that the petition of inter-

vention filed by the defendant Schindel on the 6th day

of August, 1927, was much out of time, and, as a claim

against the bank, the same should be barred.

ASSETS INSUFFICIENT TO PAY CREDITORS

The receiver in this cause of action, having acted

as receiver in many other cases with relation to insol-

vent banks, was conscious of the fact that certain steps

had to be taken to comply with the decisions and in-

terpretations made by the Supreme Court of this state
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relative to the double liability of stockholders in bank-
ing corporations. Consequently, on the 27th day of
December, 1926, the receiver made an application to
the District Court of Douglas County, Nebraska, in
which application he set forth the fact that all of the
assets of the Security State Bank, Omaha, Nebraska,
had been exhausted, and that said assets were in-
sufficient to pay the creditors, and insufficient to pay
the Depositors Guaranty Fund of the State of Nebraska
the amount which said Guaranty Fund had advanced;
that there was a deficit of $415,000.00 The receiver
prayed in said application that an order be entered
determining that the assets had been exhausted, that
they were insufficient to pay creditors, and that he
be directed to bring a cause of action against the
stockholders for the collection of the double liability
(Exhibit 6, B. Ex. PP 22-24). On the same day, the
Honorable Charles Leslie, Judge of the District Court
in and for Douglas County, Nebraska, entered an order
with relation to receiver's application, in which order
he found that the assets had been exhausted and that
they were insufficient to pay the creditors; that there
was a deficit of $415,000.00. The court then ordered
that the receiver be authorized and directed to take
such steps as were necessary to collect the double liabil-
ity of stockholders (Exhibit 7, B. Ex. PP 25-26).

At the time of the trial of this cause of action,
Mr. Brownell, Receiver, testified that he was still acting
as receiver, and that no part of the sum of $415,000.00
referred to as the deficit had been paid, and that there
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was still existing at that time, a balance of $415,000.00

as a deficit (B. Ex. 26—Q. 4, 5 and 6). There is no

evidence or suggestion of evidence in the record to

show that this bank was solvent or that the assets

were sufficient to pay the creditors. The contract for

the sale of the bank between McGurk and others clearly

discloses that there was a definite and positive deficit

with no possibility of ever making the bank solvent.

Dr. Schindel had known about the condition of the

bank for years before the date of the appointment of

the receiver. The fact of the matter is, the stock-

holders and directors had placed Frank Vlach in charge

of said bank on the 25th day of February, 1924, and.....—_,_ 
he continued under the orders and directions of the

directors of said bank, as Vice President of the same,

until the 15th day of March, 1925 (B. Ex. P 117, Q.

218-219-220). On the 15th day of March, 1925, the

bank was taken over by the Truitrantrirrind uommis-

sion, and Frank Vlach was continued as Special Agent

in charge of said bank under the direction of the

Guaranty Fund Commission of the State of Nebraska,

until the 7th of September, 1926, when the receiver

was appointed. In February, 1924, Mr. Vlach was t

employed by the Board of Directors of the Security /

State Bank (B. Ex. P. 104, Q. 163). During all of the i

period of time from February 25, 1924, until the 7th;

day of September, 1926, Dr. Schindel, the defendants

herein, was a depositor in said bank and interested in

said bank as a stockholder, was in the bank almost

daily, and knew of the conditions that pertained there- I

to. 

\
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PAYMENT OF ASSESSMENT

Considerable has been said in the record relative
to the assessment which was made upon stockholders
of this bank, and the payment of the same by the
defendant. The Bill of Exceptions discloses that on
March 24th, 1924, there was a special meeting of the
Board of Directors of the Security State Bank held
at the banking rooms of the bank at 4827 South Twenty-
fourth Street, Omaha, Nebraska, at which were present
three of the directors and Mr. K. C. Knudsen, Secre-
tary of the Department of Trade and Commerce. At
the meeting of said directors, the motion was made,
seconded and carried that an assessment of 100% be
levied upon the stockholders of the Security State Bank
(Exhibit 26, B. Ex. PP 163-164).

Subsequent to that date, and on the 15th day of
August, 1924, a special meeting of the stockholders of
the Security State Bank was held in the banking
rooms, at which there were present or represented by
proxy 851 shares of the capital stock of said bank,—in
other words, in excess of 85% of the total outstanding
capital stock. The stockholder's meeting reflects that
Roscoe E. Schindel, defendant, as the holder of 20
shares of stock, was present in person. The defendant
denies this, but the record of the stockholders' meet-
ing sets forth that he was present. Mr. Frank L.
Vlach stated that the object of the meeting was to
acquaint the stockholders of the condition of the bank,
and to bring it to the attention of the stockholders that
an assessment of 100% was necessary to recoup the
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capital stock account. Mr. K. C. Knudsen was pres-

ent as Secretary of the Department of Trade and Com-

merce, and he discussed in detail the condition of the

bank, and the necessity of an assessment. There was

considerable discussion by the various stockholders,

and it was finally moved by J. D. Ringer, seconded by

J. E. Bednar, one of the attorneys for the defendant,

and carried, that it would be the sense of the stock-

holders present that the action of the Board of Direc-

tors in levying the assessment be approved and that

the stockholders give their co-operation in raising

the assessment to put the bank in a going con-

dition (Exhibit 25, B. Ex. PP 164-166). The defendant

testified in direct examination that in September, 1924,

he had a talk for about an hour with Mr. Frank Vlach,
then Vice-President of the bank, relative to the assess-
ment (B. Ex. P. 132—Q. 242-243), and that the de-

fendant did on September 15th, 1924, give his check

to Mr. Frank Vlach for the sum of $2,000.00. The

check was given to the bank and was cashed the same

day it was given (B. Ex. 126, Q. 249-251). The de-

fendant further testified that Mr. Vlach told him that

the occasion for the assessment was the losses the
bank had suffered (B. Ex. P. 128, Q. 261). From the

foregoing testimony, it will be readily seen that the
defendant paid this assessment of $2,000.00 voluntarily

to recoup the losses suffered by the bank, and to re-
habilitate the capital stock. This payment was made
to keep the bank as a going concern, not for the bene-

fit of any creditors.

;
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CLAIMS OF THE DEFENDANT

The defendant, Roscoe E. Schindel, did in the
present case in his answer claim and pray for the sum
of $2,000.00, which he alleges was paid to said Security
State Bank by him as a stockholder (Trans. PP 5-26).
The defendant likewise filed his petition of intervention
in the cause of action wherein the State of Nebraska
was plaintiff and the Security State Bank was de-
fendant, which said petition of intervention was filed in
the District Court of Douglas County, Nebraska, on
August 6, 1927 (Exhibit 13, B. Ex. PP 90-99), and in
this petition of intervention, as heretofore set forth,
said defendant demanded that the sum of $2,000.00 paid
by him to the Guaranty Fund Commission, and the
Department of Trade and Commerce, be returned, and
that a full accounting he had therefor. Defendant like-
wise did, on the 7th of September, 1928, institute a
cause of action in the District Court of Douglas County,
Nebraska, wherein he was plaintiff and the Se-
curity State Bank, a corporation, alias the South
Omaha State Bank, was defendant, for the sum of
$2,000.00 (B. Ex. P. 123). It therefore appears that
Dr. Schindel is asking for the $2,000.00 in the receiver-
ship action by virtue of his petition of intervention, is
asking for $2,000.00 in this cause of action, and has in-
stituted a separate and distinct cause of action aside
from these two for the sum of $2,000.00, which said
$2,000.00 he claims because he did at one particular
time pay a $2,000.00 assessment against the stockhold-
ers in said bank to rehabilitate the capital stock of
the same.
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NOTICE

The defendant testified that he knew Frank L.

Vlach in the year 1924-25, that he carried an account in

the Security State Bank until 1926 (B. Ex. P. 122),

that he took his account out of the bank in September,

1926, that he heard that the bank was transferred from

the old stockholders to other parties (B. Ex. P. 122),

that he had a talk with Frank L. Vlach in September,

1924, when Franck Vlach came to his office and told

him there was a meeting of the stockholders the night

previous, rind that the question of the assessment was

brought up and directed paid in order that the bank

might get on its feet again and make money (B. Ex.

PP 122-123) ; that he gave a check for the assessment

of 100%, which in his case amounted to $2,000.00, on

September 15, 1924 (B. Ex. P. 249) ; that subsequent to

September 7, 1926, he discontinued his checking account

at the bank, and that he was permitted to draw out

his balance in said bank; that he knew that Mr. McGurk

was in charge of the bank after September 7, 1926

(B. Ex. P. 129). All of these things go to show that

the defendant, an active physician in the South Side,

Omaha, Nebraska, knew what was taking place, and

that in every respect, he had knowledge of the condi-

tions of said bank, and that he was almost a constant

daily caller at said institution.
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. ARGUMENT

Several alleged errors have been set forth in the
appellant's brief, but in the appellee 's opinion, the
purposes of this case can well be served if the appel-
lee's brief is devoted exclusively to the questions which
in the appellee's opinion must control in cases of this
kind.

The evidence is clear and convincing in the follow-
ing respects:

1. That R. 0. Brownell was duly appointed re-
ceiver, and that he was the constituted and qualified
receiver at the time of the institution and trial of
this action. No evidence has been offered which would
in any way controvert this fact.

2. All of the assets had been exhausted and they
were insufficient to pay the creditors. This fact was
judicially determined by the District Court of Doug-
las County, Nebraska, which court had jurisdiction over
this particular matter, and the determination that the
assets had been exhausted and that they were insuffi-
cient to pay the creditors was made after the applica-
tion of the receiver had been filed and all of the facts
given to the court.

3. The defendant was a stockholder in the Secur-
ity State Bank of Omaha, Nebraska, on September
6, 1926. There is no dispute about this, and the de-
fendant himself, in his answer (Trans. P. 5-26), al-
leges the fact that he was a stockholder in said bank.

 Jim
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4. This cause of action is instituted by the re-

ceiver for the benefit of all creditors, and not for any

particular class or individaul creditor, and any funds

received from this cause of action or others similar

in nature will, of course, be held by the receiver sub-

ject to such distribution as may be directed by the

court.

5. That the sale of the assets to the reorganized

Security State Bank, now the South Omaha State Bank,

the issuance of the corporate stock by the receiver in

accordance with the directions of the court; and all

things incidental to said sale, and the transfer of the

assets of said bank for a reasonable consideration, are

strictly within the Statutes and valid.

Judge Charles Leslie, one of the judges of the

District Court in and for Douglas County, Nebraska,

had charge of the receivership matter, and the same

appeared on his docket from the inception of the re-

ceivership until the order was entered determining that

the assets had been exhausted, and that the same were

insufficient to pay the creditors. It was before this

court that all of the proceedings took place with ref-

erence to the appointment of the receiver, the qualify-

ing of the receiver, the authorization of the sale, direc-

tions for the issuance of the capital stock in the reor-

ganized bank, the filing of the claim of the re-organized

bank, the approval of the claim of the re-organized

bank and the authorization for Receiver's Certificates.

The defendant had knowledge of these things,
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and on March 22nd, 1927, the petition in this

cause of action was filed against the defendant

wherein judgment was prayed for $2,000.00 and the

defendant was immediately notified. Notwithstanding

said fact, the defendant did not file his petition of in-

tervention in the original receivership proceedings until

August 6, 1927. It occurs to the appellee that under

the law, as established in this state, everything is reg-

ular in this proceeding, that is,—that the receiver

was duly appointed, the trust has been administered

and the assets have been found to be insufficient to

pay the creditors, and that the defendant was a stock-

holder and the suit has been regularly brought to en-

force the stockholders liability.

The evidence is absolutely wanting as to any

fraud or collusion. While the answer of the defendant

indicates that he is relying upon fraud and collusion

between John S. McGurk and the Department of Trade
and Commerce, yet there is no evidence to substantiate
such allegations as are set forth in the answer. A com-

plete review of the decisions of the Supreme Court of

this state would indicate beyond any reasonable doubt

the liability of the defendant, and while we do not

wish to burden the court by calling attention to and

making a complete survey of all of the decisions, yet
we think it highly important to call attention to some

of said decisions.

4

•

4

4
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DOUBLE LIABILITY OF STOCKHOLDERS

One of the outstanding cases in Nebraska, the
principles of which have been consistently affirmed by
the Supreme Court, is the case of the Farmers Loan 86
Trust Company vs. Funk, 49 Neb. 353; 68 N. W. 520.
The court in this case said:

"The liability of stockholders is secondary and
for the benefit of all the creditors and is a trust
fund for the purpose of satisfying their claims. All
the other property of an insolvent corporation is
a trust fund for the same purpose. * * * The right
of the receiver to enforce the liability of individual
stockholders on behalf of the creditors if based
on the fact that such liability is enforced for the
realization of a trust fund for the benefit of all
the creditors of the corporation. ' In view of
the rights as thus defined both of the creditors and
the oftentimes unfortunate stockholders, we can
readily understand the purpose of the provision
of Section 4, Article 11, designated by 'miscellan-
eous corporations' of the Constitution of this State
that 'in all cases of claims against corporations
and joint stock associations the exact amount just-
ly due shall be first ascertained and after the cor-
porate property shall have been exhausted the
original subscribers thereof shall be individually
liable to the extent of their unpaid subscription
and the liability for the unpaid subscription shall
follow the stock;' supplemented where banking in-
stitutions are concerned by the provisions of Sec-
tion 7 that 'every stockholder in a banking cor-
poration or institution shall be individually re-
sponsible and liable to its creditors over and
above the amount of stock by him held to an
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amount equal to his respective stock or shares so
held for all its liabilities accruing while he re-
mains such stockholder.' In each case the in-
dividual liability is to be used as a trust fund for
the benefit of the creditors of the corporation and
the method by which that fund is to be created is
clearly indicated by the constitutional provisions
just quoted."

The Constitution of the State of Nebraska definite-
ly fixes in Section 7, Article XII the liability of stock-
holders in banking corporations, and it is not necessary
to here quote same.

In German National Bank vs. Farmers & Merchants
Bank, 54 Neb. 593; 74 N. W. 1086, the Supreme Court
of this state said:

"This was an action by a creditor for himself
and for the benefit of all other creditors of the
Farmers & Merchants Bank to recover of the
stockholders of the latter the amount for which
each as a stockholder of the corporation was liable
to the creditors of the corporation. Appellants
argue that the petition was insufficient in that it
contained no statement of the facts relative to the
ascertainment of any sum due from the Farmers &
Merchants Bank and the exhaustion of the assets
thereof." * '

"In Section 4 of the Article of the Constitu-
tion entitled 'Miscellaneous Corporations,' it is
provided: 'In all cases of claims against corpora-
tions and joint stock associations the exact amount
justly due shall be first ascertained and after the
corporate property shall have been exhausted the
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original subscribers thereof shall be individually
liable to the extent of their unpaid subscription
and the liability for the unpaid subscription shall
follow the stock.' It has been held by this Court
that 'ascertained' as used in the portion of the
Constitution quoted means judicially ascertained;
and it also has been determined what is the import
of the language in respect to the assets of the
corporation being exhausted. And it has also been
announced by this Court that the provisions of
Section 4 in relation to the ascertainment of the
liability of the stockholders and the exhaustion of
the assets of the corporation are applicable to the
liability of stockholders in banking corporations
under the terms of Section 7 of the same Article
of the Constitution."

There has been considerable controversy in this

state with relation to some cases in thq court which

had to do with the matter of the collection of the

double liability of stockholders before the assets were

exhausted. The leading case in this respect was the

case of Bodie vs. Pollock, 110 Neb. 844; 195 N. W. 457.

In that case it was contended that the constitutional

provision, to-wit: Article XII, Section 7, was not self-

executing, and that a statutory provision fixing the

time when the double liability of stockholders could be

collected was constitutional. However, the Supreme

Court held that the statutory provisions was not con-

stitutional, and that Section 7, Article XII of the Con-

stitution was self-executing and did not need additional

legislation to clarify it. The legislative enactment

which was held unconstitutional in its provisions after
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setting forth the constitutional requirements added
these words: "notwithstanding the fact that the assets
have not been exhausted." In the case of Hastings vs.
Barnd, 55 Neb. 93; 75 N. W. 49, an action was brought
by a creditor against several stockholders of the Com-
mercial & Savings Bank seeking to enforce the in-
dividual liability of the stockholders. Two of the de-
fendants demurred to the petition and their demurrers
were sustained. In this action, an attempt was made to
recover upon the additional liability imposed by the
Constitution without alleging that the corporate assets
had been exhausted, and the court said:

"In all cases of claim against corporations
and joint stock associations the exact amount
justly due shall be first ascertained and after the
corporate property shall have been exhausted the
original subscribers thereof shall be individually
liable to the extent of their unpaid subscription
and the liability for the unpaid subscription shall
follow the stock."

"The Constitution, Article 11, Section 7, under
the head of 'miscellaneous corporations,' is as fol-
lows: 'Every stockholder in a banking corporation
or institution shall be individually responsible and
liable to its creditors over and above the amount
of stock by him held to an amount equal to his
respective stock or shares so held for all liabilities
accruing while he remains such stockholder.' These
two provisions must be considered together. State
vs. German Savings Bank, 50 Neb. 734; 70 N. W.
221."

"Section 4 fixes the liability of subscribers and
transferees of stock for unpaid subscriptions and
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applies to all classes of corporations. Section 7
is a special provision confined to banks which ex-

tends the liability by superadding an additional

liability to the amount of the stock against those

who are stockholders when the debt accrued. Under

Section 4 it is necessary that the corporate proper-

ty should be exhausted and the indebtedness as-

certained before the liability can be enforced. 'As-

certained' as here used means judicially ascer-

tained, that is, by judgment or its equivalent. It

would be strange if the liability for an unpaid

subscription could only be enforced under such

circumstances and a liability for an additional

amount enforced directly without complying with

any of those conditions. We are satisfied that

such is not the proper construction but that on the

other hand the liability created by Section 7 is

simply an additional burden imposed on stockhold-

ers of banks to be enforced in the same way and

under the same conditions as fixed by Section 4.

That requires a previous judicial ascertainment of

the debt and exhaustion of the corporate assets

and a suit by or on behalf of all creditors or by

the receiver for them and against all stockholders

in order that the debts and liabilities may be mar-

shalled and creditors and stockholders alike pro-

tected. That the limitations of Section 4 apply also

to Section 7 was expressly held in Farmers Loan

& Trust Company v. Funk, supra, and German

National Bank v. Farmers & Merchants Bank,

supra."

Holcomb vs. Tierney, 79 Neb. 660; 113 N. W. 204,

further announces the law of this state with relation

to causes of this type as follows:

;
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"The stockholders' liability is not a part of
the res seized by the receiver. It is a liability
for the benefit of creditors. It is a secondary lia-
bility, not primary. It can only be enforced after
the property involved in the receivership has been
exhausted. It follows that in an action against
an insolvent bank for the purpose of the appoint-
ment of a receiver in winding up its affairs where
personal service of summons is not had on the
bank or the bank does not voluntarily appear, no
ascertainment of its indebtedness can be had upon
which to predicate an action to enforce the stock-
holders' liability."

One of the leading cases in the United States with
reference to this particular matter is the case of Goss,
Receiver vs. Carter, 156 Federal 746, which was an
action brought by Charles A. Goss of the State of Ne-
braska against 0. M. Carter, a citizen of the State of
Texas. The Federal Court in its opinion said:

"This was an action brought by Charles A.
Goss, a citizen of the State of Nebraska, against
0. M. Carter, a citizen of the State of Texas. The
plaintiff sued as receiver and Trustee to recover
from the defendant the amount of an assessment
of 25.9 per cent levied by the District Court of the
Fourth Judicial District of the State of Nebraska
upon $101,900.00 of stock alleged to be owned
by the defendant in the American Loan & Trust
Company, an insolvent bank organized under the
Constitution and the laws of Nebraska. In the
Circuit Court a general demurrer with special ex-
ceptions to the petition was sustained and the case
was brought by the plaintiff to this Court on writ
of error. The general question presented to this
Court by the assignments of error is: Did the

-AM

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



27

Circuit Court err in sustaining the demurrer to
the plaintiffs petition? This involves three in-
quiries: (1) Has the plaintiff as a Receiver ap-
pointed in Nebraska the right to sue in Texas?
(2) Is the defendant subject to suit on the decree
of the Nebraska Court? (3) Is the right of action
barred by the Texas statute of limitations of four
years? '

"The plaintiff was made Receiver by the Ne-
braska Court as a part of the procedure to en-
force liabilities of stockholders fixed by the Con-
stitution of Nebraska. The sections in question are
parts of Article XI-B and are as follows:

"'Sec. 7. Every stockholder in a banking cor-
poration or institution shall be individually re-
sponsible and liable to its creditors over and above
the amount of stock by him held to an amount equal
to his respective stock or shares so held, for all
its liabilities accruing while he remains such stock-
holder; and all banking corporations shall publish
quarterly statements under oath of their assets and
liabilities.

"'Sec. 4. In all cases of claims against cor-
porations and joint stock associations, the exact
amount justly due shall be first ascertained, and
after the corporate property shall have been ex-
hausted the original subscribers thereof shall be
individually liable to the extent of their unpaid
subscription, and the liability for the unpaid sub-
scription shall follow the stock.

"These provisions are self-executing. They
require no supplementary legislation. The liability
imposed by them is a trust fund for the benefit
of all creditors of the corporation. The only proper

•
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way to enforce the liability is by suit in equity in
behalf of all the creditors against the corporation
and stockholders, in which suit all equities should
be adjusted and a receiver or Trustee appointed
to collect from each his pro rata share of the
total indebtedness of the corporation for the bene-
fit of all the creditors. This constitutional liability
of the stockholders cannot be enforced till the in-
debtedness of the corporation is judicially ascer-
tained and the assets of the corporation exhausted
by legal process. The following are among the
Nebraska cases which place these constructions
on the Nebraska Constitution: Farmers Loan &
Trust Company v. Funk, 49 Neb. 353; 68 N. W.
520; State v German Savings Bank, 50 Neb. 734,
70 N. W. 221; German National Bank v. Farmers
& Merchants Bank, 54 Neb. 593; 74 N. W. 1086;
Van Pelt v. Gardner, 54 Neb. 701, 75 N. W. 874;
Hastings v. Barnd, 55 Neb. 93; 75 N. W. 49; Brown
v. Brink, 57 Neb. 606, 78 N. W. 280; Hamilton Na-
tional Bank v. American Loan & Trust Company,
66 Neb. 67, 92 N. W. 190; same case on second
appeal, 72 Neb. 81, 100 N. W. 202. ' *

"It may be stated as a general rule that a
stockholder is a part of the corporation to the ex-
tent that he is privy to the proceedings to which
the corporation was a party and that he is bound
by a decree of the Court against the corporation
in the enforcement of a corporate duty, although
not a party as an individual, but only through
representation by the company. When the de-
fendant became a stockholder in the American
Loan & Trust Company it is presumed that he did
so with knowledge of the laws of Nebraska which
control the Company. By those laws as a stockhold-
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er he became individually responsible and liable to
its creditors over and above the amount of stock by
him held to an amount equal to the stock so held
for all of the company's liabilities accruing while
he remains a stockholder. This liability is not
only statutory, but it is contractual; the law im-
posing the liability being a part of the contract of
the stockholder with the corporation.

"The Nebraska Constitution also provides the
conditions upon which this liability was to be en-
forced. It is a liability secondary in its nature to
be enforced only when necessary to protect the
corporations' creditors. The exact amount of the
claims against the corporation must be first judi-

cially ascertained, the assets of the corporation

exhausted, and the amount required by each stock-
holder necessary to satisfy the company's unpaid
debts must be also judicially ascertained. Such is
the effect of the sections of the Nebraska Constitu-
tion which we have quoted, as construed by the

Supreme Court of the state."

The court will readily see from the foregoing

opinions that a full discussion has been given to ques-

tions presented in this case, to-wit: first, the liability

of a stockholder in a banking corporation, and second,

that the assets must be exhausted and judicially found

insufficient to pay the creditors.
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DOUBLE LIABILITY OF A STOCKHOLDER NOT
CANCELLED ALTHOUGH STOCKHOLDER

MAY HAVE PAID ASSESSMENT

The defendant and appellant contends not only
that he should not be obliged to pay the double liability
as a stockholder, but asserts that he should be allowed
a claim against the bankrupt estate for the $2,000.00
which he paid as an assessment. The evidence, as
heretofore quoted, clearly shows that he voluntarily
paid this assessment, and that the assessment was used
to rehabilitate the capital stock of the bank and not
for the purpose of in any way paying the creditors
in said bank. This court has very fully discussed this
question in the case of State, ex rel Spillman vs. Farm-
ers State Bank of Adams McCarty, claimant), 214 N.
W. 640. The above suit was prosecuted in the name
of Mrs. Jeanette McCarty on behalf of herself and
others as claimants seeking to recover from the De-
positors Guaranty Fund of the State of Nebraska the
sum of $1,750.00, which it is alleged was severally de-
posited by claimants in the defunct Farmers State Bank
of Adams, while it was a going concern. All claimants
were stockholders, and they paid the money in suit over
to the bank as an assessment on their respective shares
of stock. On June 9, 1925, the Farmers State Bank of
Adams, Nebraska, was adjudged insolvent, and E. J.
Dempster was appointed receiver on September 26,
1925. In this particular cause of action the state, as
represented by the receiver, contended that the claim-
ants voluntarily paid the money to the bank for its
benefit under certain resolutions regularly adopted for
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a special assessment on the bank stock. A resolution

of the stockholders was adopted on the 20th day of

December, 1923, whereby an assessment of 50% was

made on the capital stock and the assessment was made

by the directors to the effect that all assessments should

be paid not later than January 15, 1924. The resolu-

tion in question passed by the bank particularly sets

forth that notes and other securities now owned by the

bank in the amount of $12,500.00, be selected by the

directors and taken out of the assets of the bank in

lieu of the proceeds of said assessment. Pursuant to

the resolution, the claimants paid the money in suit

over to the bank in an effort to protect the stock of

the bank from depreciation and to avoid the closing of

the doors. The court in this particular case determined

that the money paid by the claimants was not a deposit

within the meaning of the Depositors Guaranty Fund

of the State of Nebraska, and was not entitled to pro-

tection.

The Supreme Court of Iowa very definitely held

in the case of Leach, State Superintendent of Banking

vs. Arthur Savings Bank, 213 N. W. 772, that a stock-

holder could not offset payments made under an as-

sessment as against their statutory liability. The laws

of the State of Iowa are no different than the laws of

the State of Nebraska, insofar as this particular ques-

tion is involved. We feel that the above case is of

sufficient importance to completely set it forth here:
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"On the 23rd day of April, 1924, Leach, as
superintendent of banking, was appointed receiver
of the Arthur Savings Bank of Arthur, Iowa. On
that date he qualified and assumed his office as
such and proceeded to liquidate the assets of said
bank. On the 5th day of August, 1924, such re-
ceiver filed his petition, making all stockholders
parties defendant, alleging the insolvency of the
bank and the insufficiency of the assets to pay the
claims, and asked that he have judgment against
each of the named stockholders (some 26 in num-
ber) for an amount equal to 100 per cent on each
share of the stock held by the respective stock-
holders. As indicated above, the court gave judg-
ment according to the prayer of plaintiff's peti-
tion, and three of the stockholders, Smith, Clifford
and Hartong, appeal therefrom. They filed sep-
arate answers in the trial, and plead that on or
about the 9th day of October, 1923, they were
advised that in the assets of said bank was some-
thing like $23,000 of worthless paper and that it
must be immediately charged off the books of the
bank. This conclusion was reached after a con-
ference between a representative of the office of
the superintendent of banking and a number of
the officers and stockholders of the bank, among
whom were the three parties, appellants herein.
It seems to have been agreed between them that
the paper above referred to was worthless. It was
then arranged that $23,000 should be raised in
cash and an equal amount of bad paper taken out
of the bank, which was done. To this sum of
$23,000 they contributed as follows: Smith, $7,233;
Clifford, $5,641.74; Hartong, $1,157. There is lit-
tle dispute in the testimony, and what conflict
there is, as we view the case, is of no materiality.
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Briefly stated, in addition to the above facts, it
appears that in the early part of April, 1923, this
bank was examined by one of the employes of
the superintendent of banking; that, when this
worthless paper was discovered, the banking de-
partment insisted that it be removed from the
assets of the bank. An inquiry was then made by
the parties interested as to how it should be done.
The examiner suggested that there were two ways
the matter could be taken care of—there could be
a general assessment on all of the stock, or the
directors could assess their own stock, taking out
the bad paper and replacing the same with cash.
The inference, however, was that, if this matter
were not taken care of, the bank would be closed.
It was suggested by the examiner that the first
plan proposed of assessing all of the stockholders
was unwise, in view of the general financial situa-
tion in the state. He told them to use their best
judgment as to which plan they would follow, but
advised that they put in the money and not make
a general assessment on the stockholders.

"The result of the conference was that the
board of directors decided that they would share
in raising this $23,000 in cash in proportion to
the stock held by them, and this was done. A
letter was addressed to the superintendent of

banking at Des Moines, Iowa, signed by the active
board of directors and one D. H. Hedrick, a heavy
stockholder, in which it was recited, among other
things: That the bank was in such condition that
it needed immediate attention and adjustment, and
that there was $22,369.70 of worthless paper, and
doubtful paper to the amount of $11,007.65. That,

owing to the large number of stockholders (over
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60 in number) an assessment of all of the" stock-
holders might be greatly detrimental to the insti-
tution. That the board of directors and Hedrick
'hereby agrees that within one week from this
date we shall place in the assets of this bank
sufficient cash to remove the known losses of
$22,379.70 as listed by your examiner, and further
as giving your examiner today a guaranty by
members of this board and Mr. Hedrick on all
these lines listed as doubtful, together with cer-
tain of the items listed as dangerously slow, said
guaranty to continue in force and effect for a
period of three years. Trusting that your depart-
ment will approve of this action, and assuring
you that we appreciate the attitude of helpfulness
of your department and examiner, we are, yours
very truly.'

"This letter is signed by Hedrick and the
acting directors, among which are the names of
the appellants herein. It was written on October
4th, a few days before the money ( the $23,000)
was paid in as above set out. The times when
these transactions occurred only become material
by reason of a contention made by appellants
herein. This money was paid in about the 9th of
October, 1923, and the receiver was appointed on
the 23rd day of April, 1924. The defenses made
by these respective appellants were that the
amounts of money paid in by them at this time
in October, 1923, should be offset against their
statutory liability which the receiver is here seek-
ing to enforce. It is their claim that they were
coerced by the banking department into making
these payments, and that the bank was at all
times insolvent, and that these payments were not
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required to be made in good faith, but simply for
the purpose of increasing the amount of money
in the bank for liquidation purposes. Or, to put
it another way, it is claimed that the action of
the state department, in inducing these parties
to pay in this money, was not in good faith, but
that the state department at all times had an
intention to liquidate the bank, and that this was
simply a means of augmenting its assets for that
purpose.

"Whether such matters, if proven, would con-
stitute a defense or would entitle the stockholders
to an offset against the super-added liability pro-
vided by statute is a matter of which we express
no opinion, as there is no evidence in the record
to support this contention.

"(1) Both briefs refer to and discuss sec-
tion 9, art. 8, of the Constitution of this state,
which section provides for the super-added liabil-
ity of the stockholder to the creditors of the
bank. With this section of the Constitution we
have no concern, as the former decisions of this
court are that this constitutional provision refers
only to banks of issue of which we have none in
the state at the present time. Allen v. Clayton,
63 Iowa 11, 18 N. W. 663, 50 Am. Rep. 716; State
ex rd l Stone v. Union Stockyards State Bank,
103 Iowa 549, 70 N. W. 752, 72 N. W. 1076. To
determine the liability, therefore, of the stock-
holders of these banking corporations, we must
resort to the Code provisions. Section 1882, Code
of 1897, reads as follows:

"'All stockholders of savings and state
banks shall be individually liable to the cred-
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Hors of such corporation of which they are
stockholders over and above the amount of
stock by them held therein and any amount
paid thereon, to an amount equal to their
respective shares, for all its liabilities accru-
ing while they remained such stockholders;
and should any such association or corpor-
ation become insolvent, its stockholders may
be severally compeled to pay such deficiency
in proportion to the amount of stock owned
by each, not to exceed the extent of the addi-
tional liability hereby created.' ' *

"(2) It is conceded in this case that the
assets of the bank in the hands of the receiver
are insufficient to pay its outstanding liabilities,
and that the payment in full by each of the stock-
holders of an amount equal to the par value of
the stock held by him, added to the present assets
of the bank, would not be sufficient to make such
payment. Under the above section of the statute,
in the liquidation of these insolvent banks, when
it is found that the assets of the bank are not
sufficient to pay its liabilities, recourse is to be
had to this super-added liability provided by
statute, and the limit fixed by the statute on this
super-added liability is 100 per cent of the face
value of the stock held by the respective stock-
holders, and if this 100 per cent in value is needed
to pay the liabilities of the corporation, then the
statute authorizes its collection. It is not in a
true sense an assessment, but is a statutory lia-
bility.

"(3) The stipulated facts in this case war-
rant the conclusion that, under the plain wording
of this statute, these stockholders were individ-
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ually liable for the amount ascertained by the
court and charged by the court against them.
The fund thus created from the enforcement of
this liability 'shall be distributed equally among
all the creditors of such corporation in proportion
to the several sums due them.' Section 1883,
Code 1897.

"It is the contention of appellants, however,
that they should be entitled to offset as against
this liability the respective amounts paid in by
them in October previous to the appointment of
the receiver.

"Section 1878, Code 1897, reads as follows:

"'Should the capital stock of any state
or savings bank become impaired by losses
or otherwise, the auditor of state may require
an assessment upon the stockholders, and shall
address an order to the several members of
the board of directors of such bank, fixing the
amount of assessment required, and the board
of directors shall, within thirty days after the
receipt of such order, cause such deficiency to
be made good by a ratable assessment upon
the stockholders for the amount of stock held
by them, by giving such stockholders notice
in writing, signed by the president or vice
president, attested by the cashier or secre-
tary of the bank, under its seal, if it have
one, and deposited in the post office, ad-
dressed to the last known residence of the
stockholders, proof thereof to be made by the
affidavit of the person so making the deposit,
which notice shall state the entire sum to be
raised, and the amount due from the ad-
dressed stockholder.'
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"Section 1879 provides that the assessment
thus made shall be paid within 90 days, and, if
not paid, enough of the capital stock held by him
shall be sold at public auction to pay the same.

"Section 1880 provides that, if the board of
directors refused to proceed to make the assess-
ment as above indicated within 30 days, they are
made severally liable for any deficiency and that
such liability of the directors may be enforced at
law by any creditor of, or stockholder in, the bank,
or a receiver appointed to wind up its affairs.

"It will be noticed, under these sections for
making an assessment to rehabilitate impaired
capital, there is no personal liability created as
against the stockholder (under chapter 181, 41st
G. A., a personal liability is created for a defi-
ciency), while, under section 1882, the liability pro-
vided is a personal liability. The most that could
happen to the holder of stock under which an
assessment had been made under section 1878 and
the following sections is that, if he wishes to keep
his capital stock, he must pay the assessment;
otherwise, if he failed, neglected, or refused to
pay his assessment, he lost a sufficient amount
of his capital stock to pay such assessment, but
he was not made personally liable for such assess-
ment. This is the distinction between the effect
of section 1878 and its companion sections provid-
ing for assessments against the stock and the
super-added liability provided for by section 1882.
Or to put it another way, the assessment statute
is for the purpose of raising funds to continue the
bank in operation, while section 1882 carries a
liability for liquidation purposes only which can
never be called into operation until the bank has
passed into the hands of a receiver.
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"The claim by appellants herein that, as
against their statutory liability, they are entitled
to offset the amount paid in by them on what
they choose to call 'an assessment' made in October
previous is not tenable. The two sections of the
statute carry separate liabilities. The question
is not novel in the law, and has been passed upon
by other courts. The assessment made under sec-
tion 1878 is purely for the benefit of the bank
itself and its stockholders, while the liability cre-
ated under section 1882 is wholly for the benefit
of the creditors of the banking corporation. The
latter liability constitutes a fund only available
when the bank is insolvent and unable to meet its
obligations in full. The corporation itself can
derive no benefit from the fund, and, as a corpor-
ation, cannot compel its payment or any part
of it.

"It follows, therefore, that, if the money paid
in by these appellants had been paid under the
proceedings marked out for rehabilitating the cap-
ital of the bank provided for in said sections 1878
and 1879, it could in no way satisfy or be set off
against the super-added liability provided for in
section 1882. 3 R. C. L. 397; Northwestern Trust
Co. v. Bradbury, 117 Minn. 83, 134 N. W. 513,
Ann. Cas. 1913 D 69. In that case the super-
added liability of the stockholders is provided for
in the Constitution of the state, and, in discussing
the question, the court said inter alia

" 'The constitutional liability of stock-
holders in banking corporations was designed
solely for the benefit of creditors, and con-
stitutes a fund available only when the bank
is insolvent and unable to meet its obligations
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in full. The corporation itself has no author-
ity over the fund, cannot compel its payment,
nor by any act on its part release the stock-
holders therefrom. It amounts for all prac-
tical purposes to a reserve or trust fund, to
be resorted to only in proceedings in liquida-
tion, when necessary to meet the payment of
obligations of the corporation. It is limited
to an amount equal to the par value of the
stock held and owned by each stockholder, and
exists in favor of the creditors collectively,
not severally, and in proportion to the amount
of their respective claims against the corpor-
ation.'

"In the case of Blackert v. Lankford, 74 Okl.
61, 176 P. 532, the Oklahoma court had before it
the identical question we have here under similar
statutes to those in this state. There as here,
there was an attempt to set off a previous assess-
ment made several months before against ;the
super-added liability. After discussing the ques-
tion, the court reaches a conclusion as follows:

" 'After a careful consideration, we are
of the opinion that the plaintiff in error is
not entitled to a credit for the 60 per cent
assessment paid by him upon the capital stock
in said bank owned by him. * * * The trial
court was unquestionably correct in denying
to him the right to have a credit therefor.'

"The federal rule is fully elaborated in the
cases of Scovill v. Thayer, 105 U. S. 143, 26 L. Ed.
968, and Delano v. Butler, 118 U. S. 634, 7 S. Ct.
39, 30 L. Ed. 260, where it is said:
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" 'If the claim in the present case were
allowed, it would follow that in every case
payments made by stockholders, for the pur-
pose of restoring the impaired capital, would
be considered as credits on the ultimate
individual responsibility of shareholders. '
The obligations of the shareholders under the
two sections are entirely diverse, and pay-
ments made under section 5205 cannot be
applied to the satisfaction of the individual
responsibility secured by section 5151.'

"The two sections referred to in the above
entitled case are similar to the provisions of the
Iowa statutes. See further Farmers' State Bank
v. Reed, 114 Kan. 216, 217 P. 320; Duke v. Horton
Caumonte Force, 120 Wash. 599, 208 P. 67, with
elaborate note thereto, in 23 A. L. R. 1354.

"(4, 5) We conclude, therefore, that, where
an assessment is made to repair impaired capital
of ,s,, bank, and later, in the liquidation of the
bank, the super-added liability provided by the
statute is being enforced, the stockholder is not
entitled to credit on this super-added liability for
the amount he paid on the former assessment to
repair the capital stock of the bank, where the
assessment was made in pursuance of the provi-
sions of the statute. In the case at bar, we do not
have exactly this condition, because the superin-
tendent of banking did not order the assessment
to be made, nor were any of the provisions of the
statute providing for the same complied with. In
one sense, the provisions of this statute are coer-
cive. There is no question raised as to its con-
stitutionality. The payments made by these
parties, which they have chosen to call 'an assess-
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ment,' were purely voluntary on their part, and
made for the purpose of repairing the impaired
capital of the bank. Having voluntarily made the
same on their part for the purpose of continuing
the bank in operation, they stand in exactly the
same position as though they had made these pay-
ments under a valid statutory assessment. In
other words, at that point they stood in the posi-
tion where if the impaired capital stock were not
repaired, liquidation must necessarily follow.
They chose to contribute this cash to the end that
the bank might continue as a going concern, and,
having so done, they do not stand in any different
relation in this matter than they would have been
had a statutory assessment been made.

"We conclude that, so long as they would
not have been entitled to offset these payments
against their statutory liability, they are in no
better position when they voluntarily made these
contributions to continue the bank in operation
than they would have been had they paid it under
an assessment made under the statute. The dis-
trict court was right in its ruling in refusing to
allow these appellants to offset the money paid
by them in October, 1923, against the super-
added statutory liability which is sought to be
enforced in this case."

The Supreme Court of the State of Iowa, like-
wise, in the case of Andrew, State Superintendent of

• Banking v. Farmers Trust & Savings Bank of Charles
City, et at., 213 N. W. 925, announced the opinion that
a stockholder of a bank who, in response to a resolu-
tion of its board of directors, has paid a 50% assess-
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ment prior to the closing of the bank in order to make

good the impairment of its capital, is not entitled to

offset the same against the double liability sought to

be levied by the receiver of the bank in conformity to
statutory provisions. The Supreme Court of Iowa in
discussing the above case said:

"A banking corporation cannot release its
stockholders from statutory liability. A stock-
holder, who is sued for the enforcement of his
statutory liability for the debts of the bank, can-
not escape or reduce his liability by asserting any
claim which he may have against the bank. 7 C. J.
Sec. 108, p. 517; Parker et al v. Carolina Savings
Bank et al, 53 S. C. 583, 31 S. E. 673, 69 Am. St.
Rep. 888.

"A stockholder cannot set off his deposit in
the bank against his unpaid subscription. Williams
v. Traphagen, 38 N. J. Eq. 57. Nor may he set
off the bank's debt to him against his statutory
liability. Barnes et at v. Arnold et at, 45 App.
Div. 314, 61 N. Y. S. 85. See, also, Sheafe v.
Larimer (C. C.) 79 F. 921; Sowles vs. Witters et
at, (C. C.) 39 F. 403; Fowler v. Robinson, 31 Me.
189.

"In Northwestern Trust Co. v. Bradbury,
117 Minn. 83, 134 N. W. 513, Ann. Cas. 1913D, 69,
it is said:

" 'It (the fund) amounts for all practical
purposes to a reserve or trust fund, to be
resorted to only in proceedings of liquidation,
when necessary to meet the payment of obli-
gations of the corporation. It is limited to
an amount equal to the par value of the stock
held and owned by each stockholder, and
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exists in favor of the creditors collectively,
not severally, and in proportion to the amount
of their respective claims against the corpo-
ration. No single creditor can enforce pay-
ment of his debt against any one or more of
the stockholders, because he has no several
or independent right to the fund.'

"The question now before us, and which was
presented in the Bradbury case, supra, has found
answer in several courts of last resort. It is held
in Citizens' Bank of Lane v. Needham, (March 6,
1926) 120 Kan. 523, 244 P. 7, 45 A. L. R. 1202,
that an assessment of bank stock to make good
an impairment of capital, and an assessment on
stockholders under the double liability provision,
subserve entirely distinct and wholly different
purposes, since one is an incident of operation
and the other is an incident of liquidation. See,
also, Farmers' State Bank v. Reed, 114 Kan. 216,
217 P. 320.

"It is said in Delano v. Butler, 118 U. S. 634,
7 S. Ct. 39, 30 L. Ed. 260:

"'The assessment imposed upon the
stockholders by their own vote, for the pur-
pose of restoring their lost capital, as a con-
sideration for the privilege of continuing busi-
ness, and to avoid liquidation under Section
5205 of the Revised Statutes (U. S. Comp.
St. Sec. 9767) is not the assessment contem-
plated by Section 5151, by which the share-
holders of every national banking association
may be compelled to discharge their individual
responsibility for the contracts, debts, and
engagements of the association. ' The
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obligations of the shareholders under the two
sections are entirely diverse, and payments
made under Section 5205 cannot be applied
to the satisfaction of the individual respon-
sibility secured by Section 5151.'

"See, also; Williams v. Rose (D. C.) 218 F.
898; Scovill v. Thayer, 105 U. S. 143, 26 L. Ed. 968.

"In Duke, Supervisor of Banking v. Force
(July 7, 1922) 120 Wash. 599, 208 P. 67, 23
A. L. R. 1354, it is held that the super-added
liability of bank stockholders to the extent of the
par value of their stock under the provision of
the state Constitution attaches only upon the
bank's liquidation, and that the Legislature may
provide for the maintenance of the capital of a
bank unimpaired by statutes such as the Banking
Act, requiring the replacement of impaired capital
by the stockholders. It is also held that claims
against an insolvent bank cannot be set off against
the super-added liability of the stockholder.

"In Chapman et al v. Hopper (Tex. Civ.
App.) 261 S. W. 166, the principle is affirmed
that the legal assessment of stockholders, such
as a state commissioner of banking can make, can
only be made after liquidation of the bank's affairs
begins, and that a payment by a stockholder, as
an assessment on his stock in advance of a legal
assessment, is not a legal payment.

"In Markus v. Austin, Com'r of Banking
(Tex. Civ. App. May 19, 1926) 284 S. W. 326, it is
held that payments made for the purpose of re-
storing impaired capital of a bank cannot be off-
set against the assessment of stockholders of an
insolvent bank to discharge its indebtedness in
course of liquidation.
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"It is held in Blackert v. Lankford, Bank
Com'r (Okl. Sup. Dec. 24, 1918) 176 P. 532 that,
where the capital stock of a banking corporation
has become impaired and an assessment against
the stockholders is ordered under Section 288, Re-
vised Laws 1910, to enable the bank to continue
business, the payment of such assessment and the
resumption of the business by the bank does not
in any manner affect or discharge the stockholders
from their original statutory liability for the
debts of the bank upon its subsequent insolvency,
and that the latter liability is designed solely for
the benefit of the creditors and constitutes a fund
available only when the bank is insolvent and un-
able to meet its obligations in full.

"Creditors and depositors are not responsible
for the management of the bank or the conduct of
its business, nor is the impairment of its capital
or its subsequent insolvency chargeable to them.
A stockholder of a bank, under no circumstances,
may be viewed as preferred, and he may not, by
a voluntary payment to enable the bank to keep
open its doors, discharge his liability as defined
by the provision of the statute quoted in the first
part of this opinion."

The appellee does not feel that he could add any-
thing to the discussion other than what has been much
better said in the foregoing opinions.
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CONCLUSION

The receiver and appellee herein contends that
the conclusion of the Honorable A. C. Troup, Judge
of the District Court, should be followed, and that
there should be an affirmance for the following rea-
sons:

1. The receiver was regularly appointed.

2. There was a judicial ascertainment that the
assets had been exhausted, and that they were insuffi-
cient to pay the creditors.

3. The defendant was a stockholder in said bank-
ing institution.

4. The payment of the assessment by the defend-
ant and appellant does not discharge his double lia-
bility as a stockholder in said bank, as fixed by the
Constitution of the State of Nebraska.

Respectfully submitted,

GAINES, MCGILTON, VAN ORSDELL & GAINES,

Attorneys for Appellee.
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In the

SUPREME COURT OF NEBRASKA

11

General Number 26878

 0  

R. 0. BROWNELL, Receiver of the Security State
Bank of Omaha,

VS.

ROSCOE E. SCHINDEL,

Appellee,

Appellant.

APPEAL FROM THE DISTRICT COURT

OF DOUGLAS COUNTY, NEBRASKA.

Honorable A. C. Troup, Judge.

11

REPLY BRIEF OF APPELLANT.

In reply to the brief of appellee, we desire to call

the Court's attention to certain principles which we

think should be borne in mind in finally disposing of

the issues herein.
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This action, one of a large number of actions at
law brought to recover on the double liability grow-
i ng out of the failure of the Security State Bank of
Omaha, was brought by appellee herein against the
appellant, a single defendant, to recover an alleged
double liability as a stockholder in a bank on account
of certain stock held by him in the bank; and it would
seem that under the recent decisions of this court that
such an action against a single stockholder would not
lie, but that the only real procedure should be an
action brought by a single creditor in behalf of all
other creditors or by a receiver in behalf of creditors,
creditors as used in the various decisions in these
cases meaning a "judgment creditor" regardless of
whether they were ordinary contract creditors of a
bank or depositor creditors of the bank on account
of moneys deposited in the bank.

In a recent decision in the case of Brownell vs.
Anderson, Neb. ; 222 N. W. 55, this court
laid down this proposition:

"The remedy for the enforcement of the en-
tire double liability imposed by the Constitution
upon stockholders of a state bank in the event
of insolvency is a suit in equity by a creditor for
the benefit of all the creditors, or by the receiver,
against all the stockholders."

and affirms the former case of Rogers vs. Selleck,
116 Neb. ; 221 N. W. 702, in which the court

said:
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"The double liability imposed by the Consti-

tution upon stockholders of a state bank inures

to the benefit of unpaid creditors of the bank, and

not to the bank in its corporate capacity."

and further that:

"The remedy for the enforcement of the en-

tire double liability imposed by the Constitution

upon stockholders of a state bank in the event

of insolvency is a suit in equity by a creditor for

the benefit of all the creditors, or by the receiver,

against all the stockholders."

And in this case finally determining that the action

should be had in one suit in equity in which all of the

stockholders were joined.

Now, if this is the proper remedy, and that ap-

pears to be the court's holding, then this being an

action at law against one stockholder, it cannot prop-

erly lie and should be dismissed.

Appellee has alleged that the evidence was clear

and convincing in certain respects; that the assets of

the bank had been exhausted and that they were in-

sufficient to pay its creditors, assuming that the bank

had creditors. Not only was the evidence not clear and

convincing in this respect, but it was not even suffi-

cient upon which to make a prima facie case. Counsel

makes assertions that are directly contrary to the

record.
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The only ground for the statement that the as-
sets had been exhausted is based solely upon the
contract claimed to have been entered into on the
7th of September, 1926, known in the record as Ex-
hibit 8, and found on Pg. 49, B. E. Under this con-
tract all of the assets of the bank were transferred by
R. 0. Brownell, receiver, to the re-organized Security
State Bank, headed by John S. McGurk, its alleged
president.

In order to justify a sale of all the assets of
this bank, there were a few preliminary steps to be
taken which counsel for appellee apparently entire-
ly ignores, to-wit: under section 6, page 125, Laws of
1925, it is necessary, in order to sell the assets of a
bank, that an application be made in the form of a
petition; that

"notice of the hearing on said petition shall be
given to all parties interested, by publication once
each week for two weeks in a newspaper desig-
nated by the court, which notice shall state the
facts of such petition being filed, and the date of
hearing thereon."

There is no pretense by appellee that any such no-
tice was given of the hearing, it being had at the same
time and place of the filing of the original petition
and at the same hour.

If, after notice and hearing was had, the court
should enter an order directing the receiver to sell all
of such assets at public auction, and shall fix the
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time of such sale and the notice which shall be given

thereof, but no attempt to comply with the statute

was made; no order was made providing for a public

sale; no time for the sale was fixed; and no provision

made for the notice thereof to be given.

It is further provided, Section 6, Page 125, Laws

of 1925, that:

"Such sale shall be held on the date so fixed
by the court or at such other time as the same
may be adjourned to by the receiver, which shall
not be more than ten days from the date fixed by
the court."

No date was fixed by the court; no provision was

made for the sale either ten days later or at any other

time; but as stated, counsel relies solely on the con-

tract, Exhibit 8, Pg. 49, B. E.

We then have the spectacle of the receiver abso-

lutely ignoring these statutory provisions and counsel

alleging that the assets have been exhausted, directly

contrary to the provisions of the statute. A sale under

such circumstanecs was absolutely void.

Ackerman vs. Ackerman, 50 Neb. 54; 69 N. W.
388.

Dull vs. LeFevre, 222 Federal 471.

In a recent case, Brownell vs. Svoboda, Neb.

; 223 N. W. 641, Judge Redick in the course of

the opinion in referring to this statute providing for

a public sale says:
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"By Section 6, Chapter 30, Laws of 1925, Sec-
tion 32, Chapter 191, Laws of 1923 was amended
to provide that the commission be authorized to
sell all or any part of the assets of said bank upon
receiving an order to that effect from the court."

This is the section requiring notice of the application
for the order and another for the sale.

Appellee further says that the assets were insuffi-
cient to pay the creditors. Again he is basing his
statement upon the alleged contract referred to as
Exhibit 8, when there are no creditors and as there
are no creditors, how can it be said that the assets of
the bank were insufficient to pay them?

Counsel for appellee further proceeds to state that
the fact was judicially determined by the District
Court of Douglas County that the assets had been ex-
hausted and that they were insufficient to pay the
creditors. This statement is based upon the following
lines found in Section 6, Pg. 12, Laws of 1925:

"Provided, further, that if all the assets in the
possession of and under the control of said re-
ceiver be sold as aforesaid—and said sale be ap-
proved by the court having jurisdiction thereof,
the corporate property and assets of said bank
shall be deemed to be exhausted and the liability
of the stockholders of said bank may be enforced."

This provision of the statute is based upon the re-
quirements of this Section 6 of the Session Laws of
1925, wherein it lays down the proposition that:
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"If all the assets in the possession of and
under the control of said receiver be sold as afore-

said,"

then certain results should follow. If we carry out

the directions for this sale as aforesaid, it can mean

only one thing, to-wit, the filing of a petition for the

sale of the assets, notice of a hearing on the petition

after publication for two weeks in a paper designated

by the court, and the entry, of an order by the court

directing the receiver to sell at public sale, after fixing

the time of such sale and the notice to be given there-

of and the notice of the date at which such sale will

be had at a date so fixed by the court. Yet here we

have no date fixed for a hearing, no notice of a hear-

ing, no date fixed for the time of the sale, and no no-

tice of the alleged sale.

The lines above quoted, to-wit: that the assets shall

be deemed to be exhausted, referring to the sale had in

this case are absolutely unconstitutional for the rea-

sons set forth in our opening brief filed herein, and

our position therein is further fortified by the recent

decisions of this court which have been handed down

since the trial of this ease and the filing of our former

brief.

This court in the case of State vs. Citizens State

Bank, Neb. ; 224 N. W. 868, said :

"The provisions of Section 7, Article 12 of

the constitution are self-executing. No legislative

act is necessary for their enforcement. The stock-
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holders liability thereby created is free from legis-
lative interference."

In Rogers vs. Selleck, Neb. ; 221 N. W.
702, the court held that:

"The constitutional provision imposing upon
bank stockholders a double liability to creditors
in the event of insolvency and the constitutional
provision that, in all cases of claims against cor-
porations, the exact amount justly due shall be
ascertained and the corporate property exhausted
before enforcement of such liability, must be con-
sidered together.

The terms of the constitutional provision im-
posing upon stockholders of a state bank double
liability are by construction embodied in the con-
tracts of subscription for bank stock, but cannot
be enforced until the exact amount justly due in
all eases of claims against the bank has been
ascertained and the corporate property exhaust-
ed."

And in the case of Bodie vs. Pollock, 110 Neb. 844,
195 N. W. 457, this Court again said:

"Sections 4 and 7, art. 12, of the Constitution,
are self-executing when considered together, as
they have been and should be; and, so considered,
they form a complete constitutional rule to the
effect that, while stockholders in banks are subject
to the double liability set out in said sections, such
liability cannot be enforced until the property of
the bank has been exhausted, and the amount just-
ly due judicially determined."
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And in this ease the court proceeds further to say:

"Since the time when the liability of a bank
stockholder can be enforced is definitely fixed by
the Constitution, no other time for the enforce-
ment of that liability can be prescribed by the
Legislature so long as the Constitution stands un-
changed."

And in the course of the opinion by the court as a

whole, it refers to the case of State vs. German Savings

Bank, 50 Neb. 734; 70 N. W. 221, which declared un-

constitutional a former act of the legislature made in

conflict with section 4, art. 11 of the Constitution to

be ,void.

The provision relied upon by appellee that when

certain things were done that the assets of a bank

shall be deeemd exhausted, as heretofore pointed out,

is in direct conflict with these two articles of the con-

stitution.

There is no question as to the manner in which

the amount due creditors is to be ascertained. In the

case of Van Pelt vs. Gardner, Neb. , 74 N.

W. 1083, the court said:

"Within the meaning of said section of the
Constitution, the exact amount justly due has been
ascertained when the creditor's claim against the
corporation has been reduced to judgment; and the
corporate property has been exhausted when exe-
cution issued on such judgment has been duly re-
turned unsatisfied."
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In the case of German National Bank vs. Farmers

& Merchants Bank, 54 Neb. 593; 74 N. W. 1086, the
court says:

"The word "ascertained" in section 4, art.
11, of the constitution, means "judicially ascer-
tained," and to "judicially ascertain" the amount
due from a corporation to a creditor thereof means
to have the finding and judgment or decree of a
court as to such amount."

And in the case of Farmers Loan & Trust Co. vs.
Funk, 49 Neb. 353, 68 N. W. 520, the court says:

"The requirements of section 4, art. 11, of
the constitution, that before enforcement of in-
dividual liability of stockholders there must be
judicially ascertained the indebtedness proposed
to be enforced, and that the assets of the corpora-
tion be first exhausted, held applicable to the stock-
holders' liability in banking corporations or insti-
tutions described by section 7 of the same article.

And in the body of the opinion in this case the court

says:

"The word 'ascertained' in this provision we
take to mean 'judicially ascertained', and to judi-
cially ascertain' the amount due from a corporation
to a creditor means to have the finding and judg-
ment or decree of a court as to such amount. Such
an ascertainment of a debt due from a corporation
could be ascertained, and ascertained only, within
the meaning of this constitution, in a suit brought
by a creditor of a corporation against it, not
against the stockholders thereof, nor against the
stockholder and corporation jointly. The expres-

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



11

sion in the constitutional provision just quoted
above, 'that after the corporate property shall
have been exhausted', means exhausted by judicial
proceedings; that is when executions issued on
judgments or decrees rendered against corpora-
tions shall be returned unsatisfied. This con-
stitutional provision is the supreme law of the
land, and we are not at liberty, nor desirous, of
evading it, or construing it away. It follows from
this that a creditor's cause of action against the
stockholders of a corporation under said section
136 would not accrue until such creditor had sued
the corporation for the corporate debt, obtained a
judgment thereon, and an execution issued on such
judgment had been returned, at least, in part, un-
satisfied."

And these decisions were cited in the case of Bodie

vs. Pollock, 110 Neb. 844, 195 N. W. 457, and are

followed and affirmed in the case of State vs. Citizens

State Bank, Neb. ; 224 N. W. 868, so that

there is no longer any question of what must be done.

And yet in the face of it, counsel makes the state-

ment that the assets have been exhausted and that they

were insufficient to pay the creditors. And yet there

is not in this record a single word of testimony of a

single creditor of this bank. Who are these so-called

creditors? We turn again to the contract set forth on

page 49, B. E., and known as Exhibit 8, and the only

creditor that appellee uses as the basis for creditors

in this action is the re-organized Security State Bank,

consisting of John S. McGurk, signing himself as

President of the Security State Bank on Page 56, B.
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E. And John S. McGurk, under the terms of the
contract above referred to, assumed and agreed to
pay all the liabilities of the Security State Bank, which
had been under the control of the Guaranty Fund Com-
mission and the Banking Department for two years
previous to the 7th of September, 1926. And all of
his rights under which he assumed the role of creditor
are based on the contract, which in the case of State
vs. Holdrege State Bank, 110 Neb. 814, 195 N. W. 120,
this court has declared unenforceable; that the depart-
ment of Trade and Commerce has no authority to
create any liabilities against the Guaranty Fund and
that the approval of such a contract by the Department
of Trade and Commerce could add nothing to the
contract so far as creating an obligation against the
Guaranty Fund is concerned. Appellee is not in a
position to claim the benefits of Chapter 191, Section
6, Session laws of 1925, for the reason that he has
not complied with its provisions as to the giving of
notice of application for order of sale by publication
for two weeks; for public sale, and no order fixing
time or place of sale nor form of notice of sale.

t must not be forgotten that there is nothing in
the record to show that any depositor made any claim
of any kind or character against the bank. Appellee,
however, claims that McGurk was subrogated to all of
the rights of all of the depositors in this bank, and
that under the terms of the contract hereinbefore re-
ferred to, that the bank was subrogated to the rights
of McGurk.
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It would seem that this proposition was fully dis-

posed of in the case of State vs. Holdrege State Bank,

110 Neb. 814; 195 N. W. 120, wherein the court abso-

lutely refuses to enforce such a contract, holding that

it was beyond the power of any public official to add

anything to the statutory provisions or to create any

additional liability against the guaranty fund, although

in the Holdrege case the party claiming the benefit

of the contract had actually paid the depositors. There

is no evidence in this ease that the depositors have

ever been paid a cent, nor has any depositor ever
presented a claim to which anyone could become sub-

rogat ed.

Have the depositors lost their right to reimburse-

ment from the Guaranty Fund, and, if so, by what

authority or process of law? They have not assigned

their claims to McGurk, neither were they parties to

the extraordinary contract by which, in considera-

tion of a donation of $415,000 from the Guaranty Fund,

Mr. McGurk agreed to assume the same amount of

liability. The receiver testified, Q. 143. B. E. if., that

there was not anything paid to anyone except McGurk.

In the ease of Rogers vs. National Surety Corn-.

puny, 116 Neb. 170, 216 N. W. 182, the court says:

"Section 8035, Compiled Statutes, 1922, con-
strued and held to limit by express terms the
subrogation therein provided for the benefit of the
depositors' guaranty fund upon payment made
to creditors, to 'all the right of the creditors thus
paid, to participate in the assets of such bank.' "
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And in the course of the opinion the court says:

"It will be noted that by the language of the
above section quoted the right of subrogation in
favor of the depositors' guaranty fund is express-
ly confined to 'all the right of the creditors thus
paid to participate in the assets of such bank.' "

Now there are no depositors making a claim against

the bank. McGurk agreed to pay the depositors and

there is nothing in the record to show that he has ever

paid a single depositor a single dollar, so that he is

in no position to claim any rights of subrogation nor to

be entitled to any relief.

In the case of Cleary vs. Fidelity & Deposit Com-

pany, 117 Neb. ; 221 N. W. 107, this court again

said:

"The only statutory subrogation authorized
to augment or replenish depositors' guaranty fund
is that provided by section 8035, Compiled Statutes
1922, and the subrogation therein provided is lim-
ited to the assets of the bank."

In the case of State vs. Citizens State Bank,

Neb. ; 224 N. W. 868, this court said:

"Equitable subrogation will be applied by
courts of equity in all cases demanded by the
dictates of equity, good conscience, and public pol-
icy. No inflexible rule for its application can be
laid down, but it will be generally applied in that
class of cases where one pays the debt of another
in the performance of a legal duty imposed by
contract or the rules of law."
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That does not in any way conflict with the principles

laid down in the foregoing cases, nor can it be said

that McGurk ever paid the debt of another; nor can it

be said that he was under any obligations to anyone—

his entire connection with this unfortunate bank, as

revealed by this record, is, to put it mildly, that of a

donee who has received the $415,000.

The provisions of the law are clear and explicit.

The powers granted the different officials if properly

handled are more than ample to protect depositors,

officers and creditors of a bank. Yet there must be

some limits to the powers of these officials, and it is

well said in the case of State vs. Farmers State Bank

of Adams, 115 Neb. 702; 214 N. W. 640;

"A state bank officer cannot lawfully take

from nor add to the provisions of Section 39, Chap-

ter 191, Laws, 1923, which provides under what
circumstances claims may be paid out of the bank
depositors' guaranty fund."

The appellee contends that there is no fraud in this

ease. We have but to call the court's attention to the

facts as revealed by the record to disclose that Mr.

Vlach took charge of the bank in February, 1924, as

special agent of the banking department; that he re-

mained in charge as such until March, 1925, when the

bank was taken over by the Guaranty Fund Com-

mission; and that thereafter he remained in charge un-

til September 7th, 1926; that on September 3rd, while

still an officer of the Guaranty Fund Commission of

the State of Nebraska, he assisted and participated in
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the attempted organization of a corporation to take

over this bank; that from September 3rd to September

7th, Vlach was vice-president of the alleged re-organ-

ized Security State Bank, and at the same time special

agent for the Guaranty Fund Commission.

At Q. 41, B. E., the receiver admits that he never

had a dollar of the bank's assets in his hands. Vlach,

as agent for the Guaranty Fund Commission, was

charged with the duty of realizing as much as pos-

sible for the assets of the bank, as a stockholder and

officer of the so-called re-organized Security State

Bank he naturally would be interested in purchasing

the assets of said bank at the lowest possible figure.

What would be the natural result of such a situation?

In the case of Dempster vs. Atwood, Neb.

; 225 N. W. 683, the court said:

"An alleged arrangement or agreement be-
tween a representative of the state banking de-
partment and a person to the effect that, if such
person would permit stock of a bank to be put in
his name to enable him to become a director in a
bank so as to compose differences which had arisen
between two factions of stockholders, said stock
should not actually become his and that he would
not be held liable thereon for the superadded
stockholders' liability provided by section 7, art.
12 of the Constitution, is void as against the pro-
visions of the Constitution and a fraud on credi-
tors."
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And in the course of the opinion the writer thereof

states that:

"Neither would the fact that there was an
arrangement with Mr. Hart (the then secretary of
the banking department) constitute a defense to

this action."

As a matter of fact the old bank was never re-

organized; that is, no articles of incorporation were

ever filed, no approval secured from the Department

of Trade and Commerce; no new charter was ever

issued; but all that was done was that the organization

of the old bank was usurped; McGurk, Vlack, et al.,

took possession of the old bank, its records, its stock

book, and issued to themselves new shares of stock,

excluded the old stockholders from participating in

the affairs of the bank, and have continued thus to

operate said bank from the morning of the 7th of Sep-

tember down to date.

Appellee devotes pp. 21-46 of his brief to the

contention that "bank stockholders are subject to a

double liability" and "that the payment of an assess-

ment does not discharge the double liability."

In view of the fact that these propositions of law

have been settled for some time in Nebraska, and in

further consideration of the fact that this entire case

was tried upon the assumption that such was the law,

it would appear that appellee has utterly failed to

grasp the contention of the appellant to-wit, that a

stockholder is subject to a double liability, but only
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under conditions which as a matter of law, appellant

denies have been complied with in this case.

Appellee fails to argue the law questions raised by
appellant's denial of the right to use the Guarantee
Fund to fulfill a private contract with the alleged
purchaser, McGurk. They do not and cannot point to
a single line in the record that justifies their claim
that the corporate property was exhausted. Upon
what judgment or decree can they rely? The so-called
order of the District Court was not such a judgment
as would support an execution and how else could
the corporate property be exhausted? The case cited
by appellee "Goss, Receiver, vs. Carter, 156 Fed. 746,
expressly says that the liability attaches only when the
assets of the corporation have been exhausted by
legal process," as quoted in appellee's brief p. 28.
Appellant challenges the appellee to show any testi-
mony or pleading that shows any exhaustion of the
assets of the Security State Bank by "legal process."
The assets of the Bank were never exhausted. If
McGurk's contract means anything, it can only mean
that he is personally indebted to the Guarantee Fund

to the extent of $415,000.00 donated him under the

contract. The real assets of the bank are not now and

have not been disclosed in any of this litigation.

Beginning on page 30 appellee again vigorously at-

tacks the dummy by "asserting that a stockholder can-

not offset payments made under an assessment as

against his statutory liability."

L.
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There is no record of any such attempt in this

ease. If appellee will only read the record, he will see

that appellant's contention here is that the meeting set

up in the record, when Mr. K. C. Knudsen, Secretary of

the Department of Trade and Commerce and Mr. Vlach

of the Guarantee Fund Commission called together a
few directors and asked them to assess the stockholders

and assured them that if all the stockholders did not
"come in" that their contribution would be returned,
was not such an assesment as would support appellee's
contention. Appellant alleged fraud in the collection
of the fund; Vlach testified that he collected "about
$6000.00 of such funds; that they were kept separate,
and finally were taken over by the Guarantee Fund's
Receiver, and that all of the stockholders did not "come
in.,,

The law provides an orderly and legal method
for assessing the stockholders of a bank upon their
secondary liability and appellee has failed to show any
sueli valid assessment and fails to seriously contro-
vert the contention of appellant that the amount he
paid in was but part of a fund that was to be used
for the benefit of the bank, only if all the stockholders
paid in. It is significant that this fund was collected
by Mr. Vlach, an agent of the State of Nebraska, an
officer of the Guarantee Fund Commission and later
one of the owners of the bank, and the appellant testi-
fies that this payment was obtained from him for the
reason that Vlach represented that it was necessary
to keep the doors open. Referring to p. 13 of appel-
lant's brief, appellee can find appellant's contention
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in regard to this matter. He can also figure that

Mr. Vlach, as an officer of the Guarantee Fund Com-

mission held this fund in the Security State Bank from

approximately March 1924 until September 7, 1926,

when he became Vice-President of the bank and turned

this fund over to Brownell Receiver.

If appellee's contention is correct in this matter
and this was a valid assessment, why was this fund
not immediately applied to the purposes for which
assessments are alleged to be used, to-wit, to recoup
the capital stock? Nothing was ever done with this
$2000.00, except to let it lie in the bank and the testi-
mony traced it into the hands of this receiver, who
later testifies that he never paid out any money from

this bank. The only logical inference is that Mr.
Vlach as an officer of the State Guarantee Fund Com-
mission, made this collection and kept it in the bank
and that when the bank was turned over to Mr. Vlach
as a private banker that this fund was turned back to
him and is still in the Security or South Omaha State
Bank. TJnder such facts the appellee's contention that
the "payment of an assessment does not cancel the
double liability of a stockholder" is the mere state-
ment of some general law not applicable to the facts.

Appellee 's statement that "the evidence clearly

shows that he voluntarily paid this assessment and

that the assessment was used to rehabilitate the cap-
ital stock of the bank and not for the purpose of in

any way paying the creditors in said bank" cannot

or.
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he substantiated by a search of the record. This

fund was traced into the bank and the Receiver testi-

fied that he did nothing with the fund, inasmuch as he

paid out no funds of the bank, and in fact only a few

minutes afterwards turned the entire bank with assets,

debits, credits and funds back to McGurk and Vlach.

For this million and a half dollar going concern the

Receiver never received a dollar.

The appellant's assertion and proof of construc-

tive fraud in this branch of the case is too strong to

be overcome by appellee's simple assertion that the

assessment was a valid one. Appellant's money being

where it is and under the circumstances of this case,

he is entitled to plead his counterclaim, as growing

out of a common transaction. Appellant is not even

attempting to set this payment off against any lia-

bility that may be legally levied against him, but he

shows that the proceedings were so irregular and so

tainted with fraud that he could not equitably he held

to a liability so raised.

In view of the facts as disclosed by the record in

this case and of the law applicable thereto, the judg-

ment of the trial court, finding the appellant liable for

the double liability of his stock and awarding judgment

against him in the sum of $2,000.00 should be reversed

and the action against him dismissed, and he should
I
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be given a judgment against the appellee on his coun-

terclaim for the sum of $2,000.00, paid by him to the

bank while it was under the control of the banking

department.

Respectfully submitted,

A. H. MuRpocx,

J. E. BEDNAR,

P. M. WHEELER,

Attorneys for Appellant.
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