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QUESTION FOR ARGUMENT STATED

Is the Department of Banking such a legal entity that
it may be, and has it been by .statute authorized to be
appointed and act as a judicial receiver of an insolvent
state bank and as such judicial receiver be subject en-
tirely to the control of the appointing court?

Appellants believe that their proposition XII,

"The Department of Banking is merely an ad-
ministrative agency of the state created by legisla-
tive act, having no separate corporate entity and
has no power or authority beyond that conferred
upon it by statute,"

and the authorities cited thereunder are sufficient in the
absence of specific statutory provision granting such au-
thority to establish the fact that the Department of
Banking is not legally qualified to be appointed and to
act as a judicial receiver of a state bank. However,
appellants wish to submit additional propositions of
law, analysis of cases, and argument.

PROPOSITIONS OF LAW

XIIA

An administrative agency of the state, created by
statute, possesses only those powers expressly conferred
upon it and such implied powers which are necessary to
the exercise of those expressly conferred.

Redell V. Moores, 63 Neb. 219, 88 N. W. 243,
95 A. S. R. 431, 55 L. R. A. 740.

Stevens, et a. v. Gordon, (Mo. 1915) 181 S. W.
73.
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Smith V. Refuruling Board of Ark., 90 S. W.

(2nd) 494 (Ark. 1936).

People v. Stevenson, 110 N. E. 814 (Ill. 1915).

State v. Herrick, 140 N. E. 314 (Ohio 1923).

State v. Clamtne, 80 Ind. App. 147, 134 N. E.

676.

59 C. J. 111, Par. 118, and p. 118, Par. 150.

XIIB

Where the intent of the legislature in a statute is

not clear, later acts of the legislature may be consulted

to clarify that intent.

Farmers Sta,te Bank v. Litilowt, 131 Neb. 692.

The legislature intended to provide for an adminis-

trative receivership of banks independent of judicial

control.

Farmers State Bank v. Luikart, 131 Neb. 692.

ANALYSIS OF CASES

The Supreme Court of Illinois, in Department of Pub-

lic Works v. Schlichs, 194 N. E. 587, held that:

"The Department of Public Works and Buildings
is merely a governmental agency of the state created
by legislative act, and has no power or authority
beyond that conferred upon it by the legislature."

The same court, in the case entitled People V. Steven-

son, (1915) 110 N. E. 814, in which the relator, Baird,
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was the assistant state librarian when the state civil
service law was enacted, and as such assistant she was
automatically placed in the classified list and ordered by
the Civil Service Commission to take an examination as
a condition precedent to her reinstatement after she had
been discharged from the service of the state by the
Secretary of State without cause stated or hearing held;
she refused and was accordingly not reinstated and was
definitely discharged by the commission and this action
was brought to reinstate her; the order was granted,
held:

"The state Civil Service Commission exercises
purely statutory powers, and must find in the statute
its warrant for the exercise of any authority which
it claims."

The supreme court of Alabama in the case of County
Board of Education v. Slaughter, 160 So. 758, held:

"County Board of Education is a quasi corporation,
a governmental agency, created by law, and endowed
by certain rights and powers defined by statute, and
being a creature of the statute, can exercise only those
powers which are expressly conferred upon it or
necessarily incident thereto."

The appellant court of Texas in Acme Refining Com-
pany v. State, 86 S. W. (2nd) 507, held:

"A state commission, agency or board, derives all
its powers from statutes which confer them."

The supreme court of Georgia in City of Atlanta v.
State. 182 S. E. 184, held:

"The Board of Control of eleemosynary institutions
is a department of state government and not it
separate and distinct entity."
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The supreme court of South Dakota in State v. Halli-

day, 252 N. W. 735, held:

"The State Board of Charities and Corrections,

without public corporate entity, vested with granted

powers, is an agency of the state, exercising powers

and duties conferred upon it by the legislature. Be-

yond the limit of authority defined by the legislature,

the board cannot act."

The supreme court of Missouri in Stephens, et at. v.

Gordon, (1915) 181 S. W. 73, which was an action by

the Capitol Commission of Missouri for a writ of manda-

mus to compel the state auditor to audit an account for

office furniture for the new capitol and to issue his

warrant in payment. The writ was denied:

"Held, that as the act creating the commissioners

made no provision for their purchase of furniture

• * * the state Capitol Commission has no au-

thority to purchase furniture for the building, and

such authority cannot be read into the statute on

the ground of convenience."

The supreme court of Ohio, in State V. Herrick, (1923)

140 N. E. 314, which was an action in mandamus to

compel the defendant as director of the Highway De-

partment to sign, execute and enter into a certain con-

tract for the construction of a highway and the defend-

ant refeused to enter into the contract only on the

ground that he was not authorized to do so unless and

until the contract should be approved by the director

of the Department of Finance who withheld his ap-
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proval for the reason that he does not regard it as an
appropriate or desirable contract for the state to enter
into, held:

"The essental functions of the Department of Fi-
nance are those of auditing, accounting, supervising
public expenditures, and all functions incident there-
to, but that department has no control over the
policies of the Highway Department under the ad-
ministrative code."

The supreme court of Arkansas, in Smith v. Refunding
Board of Arkansas, (1936) 90 S. W. (2nd) 494, which
was an action by the plaintiff as a taxpayer to enjoin
the state Refunding Board from allowing a certain
claim and issuing warrants or bonds in payment there-
for, which claim was based upon alleged loss of profits
by reason of the state's breach of contract for the con-
struction of a highway, the claim having not been audited
or allowed by the regularly designated officials, a de-
murrer to the petition was sustained from which plain-
tiff appealed, in reversing the case held:

"The state Refunding Board is a special tribunal,
clothed with limited powers, and can have none except
where same are expressly, or by necessary implica-
tion, granted under the provisions of the act of its
creation. The investiture in the board of all the
powers necessary to carry out the provisions of the
act cannot serve to extend its jurisdiction, and was
not so intended."

ARGUMENT

Appellants submit that the attempt to appoint the
Department of Banking as the judicial receiver of the
Hoskins State Rank is no appointment at all,—it is a
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nullity. It is our contention that to make a valid ap-

pointment of an entity other than a natural person as

a judicial receiver for a state hank, such entity must be

legally qualified by statute to he so appointed. Every

corporation, municipality, state board, commission, or

other state agency has only such power which has been

by statute specifically delegated to it. This principle has

been well stated in Redell v. Moores, 63 Neb. 219, 88

N. W. 243, 95 A. S. R. 431, 55 L. R. A. 740, as follows:

"So far as a city is concerned, considered in the
character of an artificial being, it is a creature of

the legislature. It can have no rights save those
bestowed upon it by its creator. As it might have

been created lacking some right bestowed upon it, it

is in no position to complain should the power that

bestowed such right see fit to take it away. In other

words, the power to create implies the power to
impose upon the creature such limitations as the
creator may will, or to modify or even destroy what

has been created. The power to create a municipal
corporation which is vested in the legislature, implies

the power to create it with such limitations as the
legislature may see fit to impose, and to impose such
limitations at any stage of its existence." .

In the case of Bank of Commerce v. Hart, 37 Neb. 197,

55 N. W. 631, is found a good illustration of the same

principle applied to banking corporations as respects

their powers and the limitations upon their business ac-

tivities as fixed by the legislature.

Trust companies are specifically authorized by statute

to be by a court appointed a trustee, administrator, exec-

utor or guardian. Chapt. 8, Art. 2, C. S. N. 1929. This
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power or qualification to be so appointed, is withheld
from banks, corporations generally, and municipal corpo-
rations.

The United States statute creating the Federal Deposit
Insurance Corporation specifically endowed that corpora-
tion with authority to be appointed, to accept appoint-
ment, and to act as a receiver of a state bank and the
Nebraska Legislature has specifically authorized the ap-
pointment of that federal corporation as such receiver.
Chapt. 8, Sec. 3, Laws 1935, pp. 71-73. It will be noted
that this authority is limited, however, to the receiver-

ship of failed state banks and does not extend to the
receivership of other insolvent corporations, nor may
that corporation be appointed a trustee, executor or
guardian in Nebraska for the reason that it has not been
so empowered by Nebraska statute nor by federal statute.

The difference in the powers possessed by fictitious
persons such as corporations, municipalities, and other
governmental subdivisions, state boards, commissions, ad-
ministrative departments or state agencies are to be
found in the statutes authorizing the creation of, or

creating the particular entity. If the power claimed and

sought to be exercised by the entity is not found in the
statute, then the power does not exist.

By an examination of the various statutes we find no
power to be appointed or to act as a judicial receiver

of a bank granted to municipal corporations and other

governmental subdivisions; nor is such power granted to

corporations generally, nor to banks, trust companies,

building and loan associations, cooperative credit asso-
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ciations and installment investment companies. The only

corporation to which the privilege seems to have been

granted is the Federal Deposit Insurance Corporation.

All of the entities above named are not natural persons

and therefore do not possess natural or inherent powers.

They are all creatures of the statute and possess only

such powers as are by statute given to them.

In the examination of the statutes which created the

various administrative departments or agencies of the

state, we find that the Department of Insurance by Sec-

tion 44-204, C. S. N. 1929, subdivision 3, has been specifi-

cally authorized to be appointed by the district court as

a judicial receiver of a defunct insurance company and

this court in State V. National Old June Insurance Com-

pany, 129 Neb. 473, 261 N. W. 902, has so interpreted

the statute, but that power is limited to the receivership

of insurance companies. The insurance department could,

therefore, not be appointed by the district court to act

as the judicial receiver of a state bank or of any other

corporation or company, nor as a mortgage foreclosure

receiver.

In considering the question on which this court has

called for additional argument—namely—has the Depart-

ment of Banking the qualifications or power to be ap-

pointed and act as a judicial receiver of an insolvent

state bank which failed prior to 1933 and which is being

liquidated 'under judicial control—it seems to the appel-

lants that the answer thereto must be based on an inter-

pretation of Sec. 8-192, C. S. Supp. 1933, which reads:

"The Department of Banking is hereby designated
the receiver and liquidating agent of failed or in-

solvent banks."
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This section was substituted by the legislature of 1933

for Sec. 8-192, C. S. N. 1929, which had named the Secre-

tary of the Department of Trade and Commerce to be

appointed as receiver of failed banks. That law was

interpreted by this court as not mandatory in its appli-

cation, State v. State Bata of ihrtatare, 123 Neb. 109;

the governor and the legislature cannot change or modify

judicial orders or lawfully require a court to do so; the

appointment of a necessary receiver is a judicial function

based on constitutional powers of courts, independent of

legislative enactment. Therefore, in those cases where a

proper court has already taken jurisdiction of the affairs

of a failed bank, the appointment of a receiver lies

within the sound discretion of the court.

But it is still to be determined whether or not the

state Department of Banking has the authority under

this statute to act as such receiver, even should a court

desire to appoint it. We believe it will be conceded that

any governmental agency created by the legislature has

only such powers as are expressly granted to it and such

further powers as are impliedly necessary to exercise

those powers expressly granted. It must be further con-

ceded that the state Department of Banking is such a

governmental agency and that nowhere is it expressly

stated that this department may submit itself to the

authority of the district court and become an officer of

that court as the judicial receiver of a bank which failed

before 1933, nor at any other time.

Therefore, if the Department of Banking has such

power, it must be implied as necessary to accomplish

the purposes specifically stated. Whether or not the

—Aloft
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legislature intended to include the power to become a

judicial receiver in order to designate the Department

of Banking Receiver and Liquidating Agent, can be
determined in part from other legislation or other legis-

lative acts on the same subject.

It is clear that the legislature did not intend to

designate the Department of Banking as receiver of all

failed banks; this court has already held it had no power

to do so in the oases where the courts had already taken

jurisdiction. This court has further held in Farmers

State Bank v. buikart, 131 Neb. 692, that

"The legislature intended to provide for an ad-
ministrative receivership of banks independent of
judicial control."

Furthermore, the legislature itself by Sec. 8-190, C. S.

Supp. 1935, sets up several distinctive systems of liquida-

tion for failed banks, making liquidation by the Depart-

ment of Banking purely optional with the depositors.

Therefore, Sec. 8-192, C. S. Supp. 1933, cannot mean that

the Department of Banking is designated receiver of all

failed banks.

It is true that the legislature in the special session

of 1935 did pass a joint resolution requesting the ouster

of E. H. Luikart, "the former Superintendent of the

State Banking Department," and the transfer of these

receiverships under judicial receivership .to "the present

Superintendent of the Department," but it must be

noticed that even in this resolution, whose validity has

already been questioned in our first brief, the legislature

did not suggest a transfer to the Department of Banking,
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but to the person who was then Superintendent of the

Department of Banking. No power is granted by this

action of the legislature to the Department of Banking

to act as a judicial receiver.

The legislature of 1937 further emphasizes its recog-
nition of the absolute separation of judicial receiverships

and the Department of Banking by its resolution of May
10, 1937, Legislative Journal, page 1645, to-wit:

"RESOLUTION

"PREAMBLE •

• • • • • • •

"WHEREAS, said E. H. Luikart, Judicial Re-
ceiver, now occupies space in the state capitol building
urgently needed for state activities and has appro-
priated to himself and to his staff free office rent,
free office quarter, light, heat and other facilities to
prosecute his private enterprise of winding up bank
receiverships as an officer of the several courts and
not in a state administrative capacity and apparently
will continue to do so unless some positive action is
taken in the matter,

NOW THEREFORE BE IT RESOLVED BY THE
LEGISLATURE OF THE STATE OF NEBRASKA
IN FIFTY-SECOND REGULAR SESSION AS-
SEMBLED:

1. That the custodian of the state capitol building,
clothed with authority granted him under Sec. 72-707,
Compiled Statutes of Nebraska, 1929, as amended
by Section 1, Legislative Bill No. 392, Legislature
of Nebraska, Fifty-second Session, 1937, be directed
and ordered forthwith to take such steps, use such
force as may be reasonably necessary to oust said

-AIR*
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E. H. Luikart, judicial receiver of insolvent banks
and his staff from any and all office rooms and vault
space in the state capitol building on or before June
30, 1937, all in the interest of more economical and
efficient administration of the government of the
state of Nebraska."

• • 

This phraseology surely leaves no doubt as to the

intention of the legislature to remove all judicial re-

ceiverships from even contiguity to the state Depart-

ment of Banking.

The fact that the resolution contains several state-

ments easily established as untrue, namely, the ones

concerning the judicial receiverships occupying these

premises rent free and as a judicial receiver he is con-

ducting a purely private business does not detract from

the effectiveness of the expression of intent to remove

judicial receiverships from the purview of the Depart-

ment of Banking.

Finally, we must consider the construction of the

statute itself:

"The Department of Banking is hereby designated
the receiver and liquidating agent of failed and in-
solvent state banks."

It should be noted that this designation as receiver

is accomplished by direct fiat of the legislature. No

other agency is given power to designate the Department

of Banking as receiver; they do not say the Department

may be designated receiver; there is no suggestion that

the Department of Banking may be designated or ap-
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pointed by any court as a receiver. The Department "is

hereby designated," that is, it is appointed by the statute

itself, by the legislature, no other power being allowed

to intervene. This designation, therefore, must be held

to be absolute within those limits wherein the powers

of the legislature may be exercised; that is, specifically,

in the matter of any insolvent bank of whose affairs no

court has already taken jurisdiction.

But outside those limits, the legislature has not

attempted to go. No grant whatever is attempted in these

words of a power in the Department of Banking to be

appointed a judicial receiver under the jurisdiction and

control of a district court, nor is there any power to

authorize a court so to appoint it, nor can any such

grant be implied as necessary for the liquidation of

banks which failed since May, 1933, and which come

automatically into the administrative system.

For these reasons it seems to the appellants that the

legislature has never, either expressly or by implication,

granted to the Department of Banking the power to

become a judicial receiver of a failed bank; nor is such

power necessarily implied to make the administrative

system of liquidation effective.

If no power has been granted, the Department of

Banking, as a creature of the statute, possessing only

delegated powers, and having no separate corporate

entity, cannot act as a judicial receiver even if appoint-

ment by a court should be attempted.
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It is apparent that the reason for the action of the

district court from which this appeal is taken is the

belief of that court that the legislature intended to create
a single centralized receivership system. It is obvious

that the court could not divest itself of jurisdiction over

judicial receiverships and turn them over in their en-

tirety to the administrative system. It would be futile

to change from one person to another to accomplish this

centralization. The nearest the court could come to creat-

ing this single central system was to permit the Depart-

ment of Banking to become a judicial receiver and thus

have one liquidating agent with two controlling em-

ployers, the courts and the governor of the state. We

believe that the court misconstrued the intention of the

legislature in this matter and that the compromise by

which he sought to put this misconstruction into practice

was outside of his power, contrary to the intent of the

law and therefore void. We ask, therefore, that the case

be reversed in its entirety.

Respectfully submitted,

E. H. LUIKART, Receiver,

SIMON STRATE, ET AL., Depositors'

Committee,

Interveners, Appellants.

By F. C. RADKE,

Their Attorney.

dAM111101...—__
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ARGUNIZNT

It is perhaps necessary to begin with an apology to
the court on behalf of both appellants and appellee in
this case for having theorized too widely, and for having
departed too much from the material directly before the
court for its consideration. After all, the case is rather
narrowly limited to the affairs of one insolvent state
bank, the Hoskins State Bank of Hoskins, Nebraska, of
which E. H. Luikart has acted as receiver. At the request
of the attorney general of Nebraska, E. H. Luikart has
been removed as receiver by the order of the district
court of Wayne county and the Department of Banking
has been appointed in his stead. Both zarties agree that
this removal rests in the sound discrMon of the court.
The question at issue is was there anything in the con-
duct of the liquidation of the Hoskins State Bank which
would justify the removal of E. H. Luikart and the
appointment of a new receiver.

The only evidence received which touches the Hoskins
State Bank in any way was that, according to the
attorney general's leanest figures, it would cost the
Hoskins State Bank from $14 to $18 for a transfer,
exclusive of attorney's fees (Appellee's brief, p. 47),
and that it would cost only $12.50 to retain the services
of Mr. Luikart for the balance of the liquidation.

There has been no criticism of Mr. Luikart's conduct
whatever. In fact, the judge orally even commended him.
The whole reason advanced by the court for removing
a satisfactory officer was his personal conviction that a
unified, centralized system of bank liquidation was to
be preferred over all others. The judge's reasons for this
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personal adherence to this theory were well considered

and well expressed but we submit to this court that no

matter how thoroughly the judge believes in the unified

centralized system of liquidation, he has no right to

enforce it upon litigants in his court when thp legislature
n

of the state ttftproperly adopted statutes that/eget up four

widely different systems between which depositors in

search of liquidation may choose.

In this case the depositors of the bank represented by

their depositors committee requested the retention of

Mr. Luikart. He alone had asked for their opinion and

desires, the attorney general and the court ignored them.

There was no Midence whatever adduced to show that

the affairs of the Hoskins State Bank would prosper

more greatly with a change of receivers than without.

To make such a change because of the court's adherence

to a private and personal theory which was not supported

by any evidence in the case at bar is to abuse the dis-

cretion vested in the court, to act arbitrarily, capriciously

and unwarrantedly and to commit a grave injustice in

the very act of purporting to secure justice.

Surely those who are the object of the caprice of the

court have a right to complain of that caprice. The right

of the receiver to appeal to this court from the order

removing him is fully established by appellant's proposi-

tion of law VII and the authorities cited thereunder.

To these authorities we wish to add the annotator's note

and citation of eases, appearing in 2 Ann. Cas. 544,

which states:

"It is well settled that when the officer or board
acts without juriwliction or exercises the discretion
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arbitrarily, or where the decision has been induced
by fraud or mistake of law, the action taken is
subject to review. Courts are not precluded from
commanding the due performance of discretionary
power which has been exercised with manifest in-
justice."

Surely the proceedings of the district court ought to be

limited and bound with the rule of reason and law as

expressed in Rooks Case 5 Coke 99.

In State v. State Bank of Minatare, 123 Neb. 109, it

is stated:

"This court has held that the appointment of a
receiver by a court of equity is a judicial order
from which an appeal is allowed by statute."

We believe this statement does not exclude the fact

that an order removing a receiver is also a judicial order

from which an appeal is allowed. The trial court said

that this was true and specifically permitted this appeal

by fixing a supersedeas bond which was furnished by Mr.

Luikart before this appeal was taken. Therefore, it

would seem that Mr. Luikart is still receiver of the

Hoskins State Bank and is prosecuting this appeal by

the express authorization of the court appointing him.

The posting of this bond should surely give Mr. Luikart

an interest in perfecting an appeal and having the ques-

tion determined by the supreme court.

Furthermore, we believe that Mr. Luikart has more

than the interest of an amicus curiae in presenting to the

court a brief on the statutory limitations of the Depart-

ment of Banking of the State and its inability to act

as a judicial receiver of an insolvent state bank. The
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law, like nature, abhors a vacuum and would not tolerate

the dismissal of one receiver without the appointment of

another. If the new receiver cannot qualify the old

would surely hold his place until another appointment

could be made. If the Department of Banking has no

power derived from the statute creating it to act as such

receiver then the district judge cannot endow it with

such power and his order of appointment would be void.

Then surely Mr. Luikart would continue as a sort of

receiver pro tern until the court in search for perfect

unity in liquidation made some disposition of the in-

solvent Hoskins State Bank.

Appellee has advanced one case to show that this court

has already recognized the right of a state department to

act as a judicial receiver, the case of State v. National

Old Line Life Insurance Company, 129 Neb. 473, 261

N. W. 902, "Wherein the State Department of Insurance

was appointed by the district court as receiver under

a statute very similar to the provisions of the statute

relating to receivers for banks." ( Appellee's brief, p. 54.)

It is true that the statutes concerning the liquidation

of insurance companies and of failed banks do resemble

each other somewhat but there is one marked difference.

In the statute governing the liquidation of insurance

companies, Sec. 44-204 C. S. N. 1929, Subdivision 3, this

provision occurs:

"If, on a like application and order to show cause
and after a full hearing the court shall order the
liquidation of the business of such company, such
liquidation shall be made by and under the direction
of the department of trade and commerce, which
may deal with the property, records, effects and
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business of such company in the name of the depart-
ment of trade and commerce or in the name of the
company, as the court may direct and it shall be
vested by operation of law with title to all the
property effects, contracts and rights of action of
such company as of the date of the order so directing
it to liquidate. The filing or recording of such order
in the office of the register of deeds in any county
where property is located in the state shall impart
the same notice that a deed, bill of sale, or other
evidence of title, duly filed or recorded by such
company would have imparted."

No such provision occurs in the act creating and con-

trolling the administration and liquidation of insolvent

state banks.

Therefore, the instant case presents an entirely dif-

ferent problem and one which by the usual rules of con-

struction of legislative intent requires an entirely differ-

ent solution.

It is axiomatic that the court can determine legislative

intent only from the statutes themselves adopted within

the limits laid down by the constitution, of our state

and the United States, legislative intent is presumed to be

law abiding, to be contained within the bounds deter-

mined for its exercise by our organic law; this court

discovers that intent among the confusion of the statutes,

clarifies it and declares it. The verbiage in which the

legislators indulge outside the constitutional prerogatives

are discarded by this court and made away with; these

extra-cathedral murmurings may express the intentions

or desires of individual legislators, but as the legislative

intention of the will of the sovereign people they are

utterly null and void.
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Therefore, we believe that a discussion of the constitu-

tionality of legislative procedure under which the at-

torney general interfered in the affairs of the Hoskins

State Bank without ever consulting any of the depositors

intimately concerned with the liquidation of that bank

is pertinent to a determination of this case.

No effort was ever made by the attorney general to

discover the opinion or desires of the depositors of the

Hoskins State Bank; on the contrary he has made every

effort to suppress their opinions; he asked that their

appeal be dismissed unheard "because they filed no

motion for new trial; gave no notice of appeal and

furnished no bond" (Appellee's Brief p. 45).

Yet in a case in equity no motion for new trial is

necessary and the supersedeas bond furnished by Mr.

Luikart at the direction of the court was ample to pro-

tect the rights of all parties and to maintain the status

quo and since the depositors committee represent all the

depositors of this bank, the banks assets might be con-

sidered ample security for costs in the event of the

failure of their appeal. In fact by Sec. 20-2231 no bond

is required in this case. The attorney general seems to

have some strange animus against these depositors, he

seems to be determined to belittle their testimony. to

state that they have been "solicited to intervene," as if

they were incapable of determining their own acts when

once the case is laid before them, as if, in short, they

were people of no account or intelligence, of whom he

has been appointed guardian.

We submit that in all fairness these depositors should

not be denied their day in court.
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CONCLUSION

In conclusion we reaffirm that the removal of E. H.

Luikart, as receiver of the Hoskins State Bank, was an

abuse of discretion vested in the court, is not supported

by any evidence whatever of advantage to the bank or its

creditors and is entirely without reason; that the De-

partment of Banking is without the power to act as a

judicial receiver of an insolvent state bank and the

district court is without power to appoint the depart-

ment and to endow it with power to act.

It is to be regretted that the pages of appellant's brief

convey to the attorney general the general impression of

a dust storm, but there was so much loose dirt connected

with the inception of this case that any one stirring about

in its records is apt to raise a cloud of dust. We only

hope that the supreme court placed as it is, on higher

ground than the litigants before it, can look down with-

out discomfort on the disturbance and easily discern the

facts beneath all obscuring clouds.

It is the most earnest belief of the appellants that

this will be done and the judgment of the district court

will be found to be without evidence or reason to support

it and will, therefore, be reversed and the attorney

general's case dismissed at his costs.

Respectfully submitted,

E. H. LUIKART,

Receiver, Appellant.

SIMON STRATE, ET AL.,

Interveners-Appellants.

By F. C. RADKE,

Their Attorney.
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STATEMENT OF THE CASE

This appeal is taken from a judgment of the District
Court of Wayne County, Nebraska, removing E. H.
Luikart as Receiver of the Hoskins State Bank, Hoskins,
Nebraska, and appointing the Department of Banking
of the State of Nebraska as Receiver of said Bank, in
his place and stead.

The application for Mr. Luikart's removal was made
by Wm. H. Wright, Attorney General, and was directed
to the sound discretion of the District Court.

In order that there might be no misunderstanding- of
the theory upon which this case was tried below, we
deem it proper to state at this point that the case was
not pleaded or tried upon the theory that the removal of
Mr: Luikart as Receiver, and the substitution of the De-
partment of Banking as his successor, was mandatory
upon the Court. The pleadings, the evidence and the
judgment of the Court all indicate clearly that the
matter was presented and determined upon the theory
that the relief sought was wholly within the discretion
of the District Court.

With that thought in mind, and for the purpose of
demonstrating its truth, we set out at some length the
pleadings and the judgment of the court.

THE PLEADINGS

1. The Application (Tr. 13)

The application of the Attorney General was filed
January 11, 1936, and is one of a number of applications
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filed and to be filed in pending bank receivership matters
throughout the state. It alleges, in substance:

That on December 17, 1931, pursuant to the laws of
Nebraska then in force relating to the liquidation of in-
solvent State Banks, a petition was filed in the District
Court of Wayne County, Nebraska, by the State of Ne-
braska, ex rel, C. A. Sorensen, Attorney General, against
Hoskins State Bank, Hoskins, Nebraska, praying that
said bank be found to be insolvent and that E. H. Luikart,
as Secretary of the Department of Trade and Commerce,
be appointed Receiver thereof, and that said E. H.
Luikart, as such Secretary of the Department of Trade
and Commerce and agent of the State of Nebraska and
Receiver, be directed to wind up the affairs of said bank.

That on December 24, 1931, the court found said bank
to be insolvent and placed the same in receivership for
liquidation; that E. H. Luikart, who was then the duly
appointed, qualified and acting Secretary of the Depart-
ment of Trade and Commerce of the State of Nebraska,
was appointed by the court, as such Secretary of the
Department of Trade and Commerce, Receiver of said
Bank; that as Secretary of the Department of Trade and
Commerce, the said E. H. Luikart subscribed and filed his
oath and bond as such Receiver.

That the appointment of said E. H. Luikart as such
Receiver was made by the court solely and entirely by
reason and virtue of his said office pursuant to and in
accordance with the provisions of Section 8-192 of the
Compiled Statutes of Nebraska for 1929, as said Section
then provided.
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. That thereafter, by the enactment of Senate File No.
• 263, which was approved and became effective May
1933, same being Chapter 18 of the Session Laws of Ne-
braska for 1933, a Department of Banking in the State
of Nebraska was created, which superseded the Depart-
ment of Trade and Commerce, and there was created the
office of Superintendent of Banks which superseded the
office of Secretary of the Department of Trade and Com-
merce; that from that time to January 3, 1935, E. H.
Luikart held the office of Superintendent of Banks of the
State of Nebraska.

That on January 3, 1935, B. N. Saunders was appointed
Superintendent of Banks and qualified as such and now
holds that office, and since said time the said E. H.
Luikart has held no office of the State of Nebraska and
has not been an agent thereof or an employee of the De-
partment of Banking nor in any manner responsible
thereto.

That said Senate File No. 263 created in Nebraska a
system of administrative receivership and liquidation of
insolvent State Banks by the Department of Banking as
Receiver and liquidating agent, subject to judicial control
by the several District Courts, and that said Department
of Banking is now engaged, as such Receiver and liqui-
dating agent, in the liquidation of more than eighty banks
which have failed since the approval of said act.

That it would be for the best interests of said Bank
and of its depositors and creditors and all persons inter-
ested in the assets thereof to discharge said E. H. Luikart
as Receiver and appoint the Department of Banking in
his stead.
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That the liquidation of said Bank by the Department
of Banking would be more economical than by the present

Receiver and would result in a substantial saving of its
assets for the benefit of its depositors and creditors; that
no Receiver's salary or bond premium would be payable
from its assets and a substantial reduction of the bond
premiums of the assistants and employees of the Receiver
would be effected; that the actual work of conducting the
liquidation of this Bank and other Banks in Nebraska
under judicial receivership is done by the employees of
the Department of Banking, and that said employees are
bonded both by the Department of Banking and by E. H.
Luikart as Receiver at an unnecessary and duplicating
expense which would be eliminated by the transfer of said
receiverships to the Department of Banking as Receiver.

That in the interests of economy and efficiency, and to
the end that the Banks under judicial receivership might
be saved unnecessary expense, the Department of Bank-
ing has furnished said Luikart an office and employees
necessary for the liquidation of the Banks of which he is
Receiver; that employees of the Department of Banking,
who are engaged in the liquidation of more than eighty
Banks which failed since the enactment of Senate File
No. 263 in 1933, and which are being liquidated by the
Department as provided by said Act, have been perform-
ing the work of liquidating the Banks of which the said
E. H. Luikart is Receiver; that said Luikart has pre-
sumed to conduct a "Receivership Division" in the De-
partment of Banking and has presumed to exercise con-
trol over said employees of the Department of Banking,
which situation has placed said employees in the position
of serving two niasters, with resulting confusion, discord
and loss of efficiency.
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That the best interests of the depositors of the Hos-
kins State Bank and of other Banks under receivership
in Nebraska, demand that a centralized system of liquida-
tion be maintained under the Department of Banking,
and that matters of policy relating to the liquidation of
Banks be uniform and be determined by one Department
rather than by two apparent authorities; that it was the
evident and expressed intent of the legislature that the
liquidation of Banks be made the function of the State,
and that it be unified and centralized in the Department
of Banking acting for the State; that when said Luikart
was appointed Receiver, it was the intention of the Court
that said Bank be liquidated, not by him as an indi-
vidual, but by the State Department of which he was
then the executive head; that .to permit Luikart to con-
tinue as Receiver of the Hoskins State Bank and other
Banks under judicial receivership, would completely frus-
trate the intention of the Court at the time of his ap-
pointment and would constitute an absolute disregard of
the desire and intent of the State of Nebraska as ex-
pressed by its legislature.

That the present dual system of bank receiverships is
unjust to the citizens of the State who must transact
business with the Receiver, and creates the deceptive
appearance of responsibility for the judicial receiverships
upon the State of Nebraska through the Department of
Banking, when in truth and in fact, neither the State nor
said Department exercises any control whatever thereof.
That many persons interested in the liquidation of Banks
as depositors, creditors or debtors, do not know whether
the matters in which they are interested should properly
come before the Department of Banking or before E. IT.
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Luikart, and confusion, loss of time, unnecessary expense
and loss of efficiency result; that such situation can be
corrected only by the removal of Luikart as Receiver
and the transfer of said receiverships to the Department
of Banking.

The prayer asks that E. H. Luikart be discharged as
Receiver of said Bank; that he be required to make a
final report forthwith and deliver the assets of said Bank
to the Department of Banking of the State of Nebraska,
and that said Department be authorized to complete the
liquidation of said Bank and wind up its affairs as Re-
ceiver thereof.

2. Receiver's Objections (Tr. 19)

E. H. Luikart filed objections to the application of the
Attorney General denying each allegation above set forth
and alleging substantially as follows:

That he was appointed Receiver of said Bank on De-
cember 24, 1931, pursuant to a petition filed in the Dis-
trict Court by the Attorney General, and by the exercise
of judicial discretion vested in the Judge of said Court
by the Constitution and Statutes of Nebraska, he was
found to be a fit and proper person to be appointed as
Receiver of said Bank; that he qualified by taking and
filing the proper oath and furnishing and filing bond as
such Receiver.

That his appointment was made solely under the exer-
cise of the discretionary powers vested in the Court by
the Statutes of Nebraska and the Constitution and the
power confirmed and defined by the Supreme Court in the
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case of State v. State Bank of Minatare, 123 Neb. 109,

242 N. W. 278, State v. Nebraska State Bank, 124 Neb.

449, 247 N. W. 31.

That the Legislature of Nebraska, at the regular ses-

sion of 1933, repealed Section 8-192, C. S. N. 1929, and

passed Senate File No. 263 creating a Department of

Banking for Nebraska and taking over a part of the duties

formerly performed by the Department of Trade and Com-

merce; that said Senate File No. 263 created the office

of Superintendent of Banks and entrusted him with a

portion of the duties previously exercised by the Secretary

of the Department of Trade and Commerce and the Bank-

ing Commissioner; that from the date of the approval of

Senate File No. 263 to January 3, 1935, E. H. Luikart

held the office* of Superintendent of Banks.

That Senate File No. 263 created a new administrative
system of liquidation for insolvent banks under the De-
partment of Banking, which is not responsible to the
judicial branch of the State except for the approval of
compromises of indebtedness and confirmation of sales.

That the Department of Banking is an agency of the
State created by Statute, whose powers and duties are
exactly set forth by Statute; that said Statute does not
give to the Department of Banking power to be appointed
as a judicial receiver, and said Department has no capac-
ity under the law to act as judicial receiver of a bank
which failed prior to the enactment of Senate File No.
263, and that said Department has no such power to act,
said act being prospective in operation.
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That B. N. Saunders was appointed Superintendent of
Banks on January 3, 1935, and qualified for said office
as provided by law, and that since said date E. H. Luikart
has acted as an officer of the District Court and has
continued his duties as such officer in liquidating said
Bank.

That the work connected with the liquidation of the
Hoskins State Bank. is done by Luikart and his em-
ployees whose salaries are paid from the funds of the
Bank; that said employees are not employed full time on
the affairs of said Bank and that Luikart exercises no
control over their employment for the balance of their
time.

That Luikart is the judicial Receiver of one hundred
and seventy-five failed State Banks in Nebraska under the
direction of the various District Courts and has been
able, by centralizing the work and avoiding duplication
of employees, to reduce the expense of liquidation for
each Bank; that he has his staff of trained, experienced
and responsible employees to assist him, with economy
and efficiency; that for the benefit of depositors of failed
banks, he has permitted said staff to work part time for
the State Department of Banking; that he has made no
effort whatever to direct the work done by members of
his staff while they are occupied in the work of admin-
istrative liquidation.

That his employees are under bond for work done in
the judicial receiverships and that they are also under
bond, separately, for work done in the administrative
liquidations, but that the total premiums paid on such
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bonds are not greater in amount than if the employees

were bonded in one bond.

That since January, 1935, he has occupied quarters

in the State House in Lincoln, known for convenience as

the Judicial Receiverships and contiguous to the Depart-
ment of Banking; that in return for the use of the quar-
ters he has permitted the Department to use office equip-
ment, machinery and furniture belonging to various judi-
cial receiverships.

That since January, 1935, Luikart and B. N. - Saun-
ders have employed the same staff and used the same
equipment without confusion, discord or loss of efficiency,
neither attempting to interfere in the work of the other;
that there is not and cannot be any conflict of interests
or authority between judicial receiverships and adminis-
trative receiverships.

That the affairs of the Hoskins State Bank are nearly
liquidated and can be closed within six months; that his
salary as Receiver of said Bank for such period would
be about $12.50; that he is under bond in the sum of
$5,000.00, on which the annual premium of $25.00 has
been paid to May 26, 1936, and if he were discharged and
a successor appointed a new bond with an additional
premium would be necessary; that if he were discharged
a final audit of the Receivership would be required, to-
gether with a final report at an unestimated cost; that
the present dual system of receiverships is not out of
harmony with the intent of the Legislature.

That Luikart's personal connection with the judicial
receiverships will in all probability expire during 1936,
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since all the remaining one hundred and seventy-five
judicial receiverships in his charge can be closed on or
before the end of 1936.

That the present method of liquidation has caused no
confusion in the minds of depositors, creditors or debtors
of said Bank; that the best interests of the depositors
and creditors of said Bank demand that the remaining
work of liquidation be carried on and completed by Luik-
art ; that a change is unnecessary, uneconomical and not
beneficial.

3. Attorney General's Reply (Tr. 28)

The reply of the Attorney General is a general denial
of all allegations, excepting such as constitute admissions
of the averments contained in the application.

4. Petition of Intervention and Objections of Depositors'
Committee (Tr. 26)

The morning of the trial in the District Court, there
was filed by F. C. Radke, as their attorney, a petition of
intervention and objections by persons designating them-
selves as members of the depositors' committee of the
Hoskins State Bank, purporting to represent all of the
creditors of the Bank and acting in an advisory capacity
to the Receiver and to the Court, alleging that they inter-
vene on their own behalf as creditors and on behalf of
all other creditors.

They further allege that they have continuously, sinc'd
their appointment as a depositors' committee, acted in
co-operation with the Receiver and his assistant in the
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liquidatioa of said Bank, and are acquainted with the

work and status of said liquidation.

They allege that they are informed and believe that the

work of liquidation of said Bank can easily be completed

during the year 1936; that they are satisfied with the

work of liquidation as being conducted, and desire no

change in Receivers, and that they are informed and

believe that the present application for a change of Re-

ceiver would be expensive and that the Receiver's expense

of litigating the same would necessarily be paid out of

the assets of the Bank, and would be entirely useless;

that the portion of the present Receiver's salary allotted

to the Hoskins State Bank for 1936 did not exceed $25.00;

and that the cost of litigating the application of the At-

torney General might amount to $250.00 or more, and that

would be useless and undesirable; that final liquidation

of said Bank is so near at hand that a transfer would be

subversive of the best interests of its creditors.

They pray for a dismissal of the Attorney General's

application at his cost.

It will be noted that the allegations of the petition of
intervention are made on information and belief. It
developed in the testimony that this information was fur-
nished them by F. C. Radke, Attorney for Mr. Luikart.

(B. of Ex., p. 160, Q. 487, et seq.)

THE JUDGMENT

(Tr. 29)

After finding generally for the applicant and against
E. H. Luikart, the court finds specifically that Luikart
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is the Receiver of approximately two hundred insolvent

State Banks now in the process of liquidation, by ap-

pointment of the several District Courts of the State, and

that the Department of Banking is the Receiver of ap-
proximately eighty insolvent Banks now in the process
of liquidation, which became insolvent subsequent to the
enactment of Senate File No. 263; that since January 3,
1935, E. H. Luikart has held no office of the State of
Nebraska and has not been an agent thereof nor an
employee of the Department of Banking; that in the

liquidation of said Bank and of other Banks of which he
is Receiver, Luikart has employed as assistants the same
persons who are employed by the Department of Bank-
ing, and that said employees devote a portion of their time
in the employment of Luikart and a portion thereof in
the employment of said Department.

The Court further finds that a centralized receivership
of all insolvent State Banks under the Department of
Banking of the State of Nebraska as Receiver would re-
sult in greater economy and efficiency and would be for
the best interests of depositors of insolvent State Banks;
that it would be for the best interests of said Hoskins
State Bank and of its depositors and creditors and all
persons interested in the assets thereof to remove said
E. II. Luikart as Receiver and to appoint the Department
of Banking as Receiver thereof in his place and stead.

The Court therefore removed E. H. Luikart as Receiver
and appointed the Department of Banking as Receiver
in his stead and ordered that Luikart make a final report
of his acts and doings and deliver the assets of said Bank
to said Department.
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The order further provides that said Department pro-

ceed with due diligence to liquidate said Bank as speedily

as possible, and authorizes said Department to exercise

all the powers and discharge all the duties necessary to

that end as its Receiver, and to report to the Court, from

time to time, its doings in the premises.

The effect of this judgment is merely a substitution of
receivers. It removes Mr. Luikart and appoints the De-
partment of Banking in his stead. It does not attempt to
convert the receivership into an administrative receiver-
ship, but on the contrary, retains jurisdiction in the
Court exactly as if the new receiver appointed had been
an individual instead of the Department of Banking.

Appellant's brief erroneously infers the contrary.

THE APPEAL

A motion for a new trial was filed by E. H. Luikart
(Tr. 32) and the same was overruled by the court (Tr.
34) and E. H. Luikart filed a supersedeas bond (Tr. 35).

No motion for a new trial, no notice of appeal and no
bond was filed by the depositors' committee. The attempt-
ed appeal by those persons should be dismissed by the
court.

HISTORY OF BANK LIQUIDATION

The method of liquidating banks in Nebraska has al-
ways been provided by Statute. For many years prior to
1909 the Statute provided that on application made in
the name of the State by the Attorney General, the Dis-
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trict Court in which the bank was located should appoint

a Receiver for an insolvent bank, and that the bank be

liquidated by this Receiver under the direction of the

Court. By the adoption of the "Bank Guarantee Law,"

Chapter 10, Laws of 1909, the Legislature of Nebraska

continued that method of liquidation and it remained in

operation until 1923, when the "Guarantee Commission

Act," being Chapter 101 of the Laws of Nebraska, 1923,

was passed. That law provided for a different method of

liquidating insolvent banks, patterned generally after the

provisions of the National Banking Act, and provided

that upon determination of insolvency, the Court shall

enter a decree stating its finding therein and directing

the Guarantee Fund Commission to proceed to liquidate

the affairs of such bank as provided by law, through a

Receiver to be named by said Commission.

Acting under the provisions of the Act of 1923, the

several District Courts in the State appointed the various
Receivers designated by the Guarantee Fund Commission.
From 1923 to 1929, all of the liquidations of insolvent
banks in the State were conducted in the District Courts
by Receivers who had been designated by the Guarantee
Fund Commission. The adjudicated cases show that the
right of the Commission to designate the Receiver was
not questioned under that Act.

During the life of the Guarantee Fund Commission
there was set up a central organization for the econom-
ical and efficient liquidation of banks under the control
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of the Commission, and the Commission operated under

the control and direction of the various District Courts.

In 1929 the Guarantee Fund Commission law was re-

pealed and the Commission was abolished and matters

relating to banking were placed in the hands of the De-

partment of Trade and Commerce. Among the provisions

of the 1929 Act was Section 8-192, C. S. N. 1929, which

provided that the Secretary of the Department of Trade

and Commerce should be the sole and only Receiver of

failed or insolvent banks.

At that time one Clarence G. Bliss was Secretary of the

Department of Trade and Commerce and had been ap-
pointed by the District Courts of the State as Receiver

of many insolvent State Banks. In 1931, Charles W.

Bryan. then Governor of Nebraska, discharged Mr. Bliss

as Secretary of the Department of Trade and Commerce

and appointed E. H. Luikart to that office. Thereupon,

applications were made to the various District Courts

of the State, praying for the removal of Mr. Bliss as

Receiver and for the substitution of Mr. E. H. Luikart

as Receiver in his stead. The applications were bottomed
on the contention that the appointment of Mr. Luikart
as Secretary of the Department of Trade and Commerce
as Receiver was mandatory upon the Courts by the pro-
visions of Section 8-192, C. S. N. 1929.

The Courts of each Judicial District in the State in
which such applications were filed, with the exception of
the Seventeenth District, made the substitution of Re-
ceivers and appointed Mr. Luikart. In the Seventeenth
District the Honorable E. F. Carter, who was then Dis-
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triet Judge, refused to appoint Mr. Luikart and instead

appointed a local Receiver. Mr. Luikart appealed to this

Court and -Judge Carter's decision was affirmed. State v.

State Bank of Minatare, 123 Neb. 109, 242 N. W. 278.

In the Minatare case, this Court held, very properly,

we believe, that the provisions of Section 8-192 amounted

only to a legislative recommendation; that the matter of

the appointment of Receivers was within the sound dis-

cretion of the Court and not within the power of the Leg-

islature to control.

The appellant's brief herein would create the impres-

sion that the instant case is controlled entirely by the
Minatare case, and that the Attorney General is seeking
to compel the District Court to appoint the Department
of Banking as Receiver of the Hoskins State Bank. That
is not the situation. As stated before, the application in
this case is directed entirely to the discretion of the Dis-
trict Court and the action taken by the Court in remov-
ing Mr. Luikart as Receiver of the Hoskins Bank was
done in the exercise of the sound discretion of the Court.
The trial court, and the applicant, at all times recog-
nized that the question of the appointment and removal
of Receivers of banks cannot be controlled by the Legis-
lature and rests wholly within the Court's discretion.

Mr. Luikart was substituted as Receiver in most of the
bank receiverships pending at the time of his appoint-
ment as Secretary of the Department of Trade and Com-
merce, and was appointed as Receiver in every instance,
so far RS we know, where banks failed subsequent to his
appointment as Secretary and prior to the enactment of
the banking act of 1933 known as Senate File 263.
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When Mr. Luikart was replaced by B. N. Saunders as

Superintendent of Banks, he took the same position that

his predecessor, Mr. Bliss, had taken, and sought to re-

tain his position as Receiver in about two hundred cases.

He has resisted every effort to replace him and is now in

this Court questioning the right of the courts by whom he

was employed to exercise their inherent discretionary

power of removal over their own appointees.

In the Minatare case, supra, decided in 1932, the Su-
preme Court pointed out an avenue whereby the legisla-
ture might provide a method of centralized and unified
liquidation by the creation of an "administrative board
with power to liquidate the affairs of insolvent state
banks independently of the judiciary." As was recog-
nized by this Court in that case, acts providing for an
administrative liquidation of banks had been previously

enacted by many other states.

The next session of this Legislature passed such an act
in 1933, Senate File 263. This was a comprehensive bank-
ing act and provided for the regulation, supervision and
control of going banks and for the liquidation of insolvent
banks. It created for the first time in Nebraska a "De-
partment of Banking," and enjoined upon it the power
and duty of liquidating failed banks.

After the enactment of Senate File 263, all banks
which thereafter became insolvent were taken over under
the provisions of that law and liquidated by the Depart-
ment of Banking as Receiver and liquidating agent, with
resort to the judicial only for the approval of compro-
mises of indebtedness and confirmation of sales as pro-
vided by that act.
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That act repealed the former acts of the Legislature
providing for judicial liquidation and made no express
provision concerning about two hundred of the old judi-
cial receiverships of which the Hoskins bank is one. Con-
sequently, they remained in status quo with no statutory
provision for their administration. It naturally follows
that they are now in the hands of the Courts under their
inherent equity jurisdiction.

Each court is now faced with this problem: Shall the
court allow Mr. Luikart, who was appointed Receiver by
virtue of his former office as Secretary of the Department
of Trade and Commerce, to retain his $4,250.00 job at the
expense of the depositors of those banks, or shall it exer-
cise its sound discretion and remove him and appoint the
Department of Banking in his place in line with the
general trend of centralized and unified liquidation?

THE EVIDENCE

We deem it advisable to summarize, briefly, the evi-
dence below.

It is clearly established that in 1931, in an action in
this court brought by the State of Nebraska, ex rel. C. A.
Sorensen, Attorney General, against Hoskins State Bank,
being the present action, the court was requested to
adjudge that E. H. Luikart was qualified to be Receiver
of said bank by virtue of his office as Secretary of the
Department of Trade and Commerce of the State of Ne-
braska, and that as such officer he be appointed as Re-
ceiver thereof (B. of Ex., Q. 5, Exh. 1) ; that thereafter
an order of this court was made herein finding, among
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other things, that by Sec. 8-192 of the Compiled Statutes

of 1929, it is provided that the Secretary of the Depart-

ment of Trade and Commerce shall be the sole and only

receiver of failed banks, and appointing Mr. Luikart, as

such Secretary, Receiver "by virtue of his office, as pro-

vided by Section 8-192, Compiled Statutes, 1929" (B. of

Ex., Q. 7, Exh. 2) ; that thereafter, as Secretary of said
Department, Mr. Luikart subscribed an oath and bond

as such Receiver, both of which were filed in this action
(B. of Ex., Qs. 9 and 11, Exhs. 3 and 4).

In January, 1935, B. N. Saunders replaced Mr. Luikart

as Superintendent of Banks and at the time of the trial

Mr. Saunders was the duly appointed, qualified and act-
ing Superintendent of Banks of Nebraska, and Mr. Luik-

art was not an employee of said Department or of the

State of Nebraska.

When Mr. Luikart became Secretary of the Department
of Trade and Commerce in 1931, succeeding Mr. Clarence

G. Bliss, he was appointed Receiver, as successor to Mr.

Bliss, in a large number of judicial receiverships. He was

also appointed as the original Receiver in a number of

cases after his appointment as Secretary of the Depart-

ment, and succeeded the Guaranty Fund Commission, and

some individuals, as Receiver in other cases, and at the

time of the trial, was Receiver for about 200 banks

throughout the State.

The Department of Banking, of which B. N. Saunders

as Superintendent of Banks is the executive head, is the
Receiver and liquidating agent, by the terms of S. F. 263,

enacted in 1933, of about 80 banks, known for conven-

ience as "Administrative Receiverships."
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• The evidence further shows that when Mr. Saunders

succeeded Mr. Luikart as Superintendent of Banks in

January, 1935, Mr. Luikart continued to act as Receiver

in all of the so-called "Judicial Receivership" cases, and

I he Department of Banking continued to act as Receiver

of the administrative cases.

When Mr. Luikart was Superintendent of Banks, all of

the receiverships, both judicial and administrative, were

under his supervision and the work of liquidation was

done by a staff of employees in the Banking Department,

all under his supervision. When he was replaced by Mr.
Saunders, he was given office space in the capitol, adja-
cent to the Banking Department, and the same staff of
employees were retained, a part of their time being spent
in working under Mr. Luikart in connection with the
judicial receiverships and a part of their time under Mr.
Saunders in connection with the administrative receiver-

ships.

The salaries of the employees, with the exception of two
girls, are paid from the assets of the insolvent banks, a
part being paid by the banks under judicial receivership
and a part by the banks under administrative receiver-
ship. Mr. Luikart, since being replaced as Superintendent
of Banks, has taken an annual salary of $4,250.00 pro-
rated among the banks under his control. No part of the
salary of Superintendent of Banks is paid from the assets
of failed banks.

When Mr. Luikart was Superintendent of Banks, the
employees were bonded under one bond in connection
with both trusts. When the last bond expired a dispute
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arose in regard thereto and they are now bonded sepa-

rately by the Department and by Mr. Luikart.

Mr. Saunders testified that disputes have arisen as a
result of the two-headed system of employment. One dis-

pute arose over the question of which branch of the
"Receivership Division," or both, should pay an attorney
fee and a dispute arose over the bonding of the em-
ployees. He further testified that confusion results there-
from; that it is somewhat the same as having two families
under one roof and it is difficult to know whether each
employer is getting all of the service and loyalty that he
is entitled to from each employee. He also testified that
this confusion results in inefficiency in the entire organi-

zation; that Mr. F. C. Radke, who tried the case as attor-

ney for Mr. Luikart, was one of the employees who is

employed by both Receivers, and paid by both, and that

he, Saunders, neither authorized nor forbade Radke to try

this case; that in his opinion there would be confusion

even though there had been no effort to make a change

of Receivers.

Mr. Saunders further testified that the public is con-
fused by the present system and seems unable to distin-
guish between the administrative and the judicial re-
ceiverships and by whom each is conducted. That as
Superintendent of Banks he receives many letters, ad-
dressed to the Department, which concern only judicial
receiverships and should have been addressed to Mr.
Luikart. He further testified that on two occasions, at
least, actions had been brought in court in the name of
Mr. Luikart as Receiver in administrative receiverships
wherein the Department of Banking was the Receiver.
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Mr. Saunders testified that any attempt to divide the
employees so that one group would work full time for
him and another group full time for Mr. Luikart would
burden the depositors since it would be more economical
to have one assistant receiver in a particular locality in
charge of all trusts, both judicial and administrative, in
that locality.

The testimony of Mr. Luikart is quite fairly set out in
his brief and will not be repeated here except to add that
he predicted that the Hoskins State Bank could be fully
liquidated by July 1st and that all of the judicial trusts
should be closed by late fall or early winter of 1936. He
testified that the Hoskins State Bank had assets undis-
posed of and that there might be some stockholders liabil-
ity uncollected.

!VAN W. HEDGE testified that he is an auditor for
the "Receivership Division," and in charge of the Ac-
counting Department and as such is under the employ of
both Mr. Saunders and Mr. Luikart; that dividends of
78% have been paid to the depositors of the Hoskins
State Bank and that at the time of the hearing funds
were on hand to pay another 4%; that he has observed
no loss of efficiency under the two-headed system.

He testified that he was employed in the Department
at the time about 180 trusts were transferred from Clar-
ence G. Bliss to Luikart; that when such transfers are
made a field audit is made by an auditor, one of Mr.
Luikart's regular employees, together with the assistant
receiver in charge of the bank, another of Mr. Luikart's
regular employees; that the average expense of the field
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audit based upon the expense when Luikart replaced Bliss,

was $8.81 and that the average expense for the time of

the assistant receiver was $3.50.

He further testified that such an audit would not be

necessary in the cases of 119 banks which had no assets

remaining and that in practically all of the other banks

under judicial receivership such an audit was now due

whether a transfer was made or not; that such audits

are made periodically and an effort is made to make such

audit of each bank every six months. The last audit of

the Hoskins Bank was made in May, 1935, almost nine

months before the hearing, and another audit was due

whether or not a change in receivers is made.

He further estimated that the cost of filing the papers

incident to a change of receivers, and of the extra com-

plete record necessitated thereby would be $8.00. Later

in his testimony he fixed this amount at $4.00. (Q. 356.)

He estimated the expense for preparing the necessary

legal papers at from $5.00 to $15.00 and thought that an

average, or $10.00 per bank, would be about right.

He then proceeded to add these figures and apply them

to the number of banks under judicial receivership and

arrived at a grand total of $5,175.39. (The writer of this

brief has attempted to follow the same process followed

by Mr. Hedge in arriving at that figure and cannot reach

the same result by about $1,500.00.)

He further testified that at the time of the transfer
of trusts from Bliss to Luikart the average expense for
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fees for Mr. Bliss' attorneys was about $50.00 but at

that time Mr. Bliss was not represented by the general

counsel for the receivership division.

Mr. Hedge also testified that prior to the filing of the

application for removal of Mr. Luikart, about 3 or 4

judicial trusts were being closed each month and that

since such application was filed the average is about ten

per month; that in some of those closed trusts, judgments,

and particularly stockholders liability claims, which

were considered worthless, were abandoned, and the

trusts closed without any disposition of them; that in

possibly thirty-five of the trusts closed since January 1,

1935, such items were abandoned.

ROBERT H. DOWNING testified that he is the Chief

of the "Receivership Division" having general supervision

of all receiverships, both judicial and administrative;

that the fact that there are two systems of receiverships

has interfered with his personal efficiency only to the

extent that it has taken time that might have been de-
voted to something else; that "there may have been occa-
sions when there was some confusion in the minds of the
boys as to whether the particular bank was his or the
other fellow's, hut there has been no conflict in instruc-
tions."

He testified that in some judicial districts the items of
uncollected stockholders' liability are abandoned and in
some districts they are ordered transferred to different
ones (presumably depositor's committees or trustees).
That in some cases where sale of the same was held, the
amount realized did not warrant the expense of the sale.
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A. B. SCANNELL testified that he is the assistant re-

ceiver of the Hoskins State Bank; that he and the de-

positors' committee have made a list of the remaining
assets of the bank and of their opinion of the probable
ultimate recovery on each, which was received in evi-

dence as Exhibit 10. This list contains 53 items, 47 being
notes and judgments of the total face value of $54,120.23
upon which they estimate an ultimate recovery of $14,-
798.95; four items of stockholder's liability upon which

they estimate an ultimate recovery of $5,906.95, but he
had no idea when it would be recovered; and the banking
house, furniture and fixtures and an item of charged off

paper upon which they estimated a total ultimate recov-

ery of $1,000.00. A quarter section of land, which is
under foreclosure, was not listed because it was believed
there was no equity in it.

He testified that they hoped to have the assets in shape
to fully dispose of by June 1st but if that could not be
done it would take longer before the trust would be
closed.

PRANK PHILLIPS, of Hoskins, testified that he is a
member of the depositors' committee of the Hoskins State
Bank and that the committee is in favor of "Mr. Scannell
and Mr. Luikart cleaning up the bank."

• On cross-examination he testified that about three
weeks before the hearing a meeting of the committee was
called to go over the matter with Mr. Radke; that Mr.
Radke told them that if a change in receivers was made
the Bank would have to be audited, and there would be
a "tremendous expense." He could not tell just how much
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expense Mr. Radke said would be involved by a change.

(The petition in intervention filed by Mr. Radke as attor-

ney for the depositors' committee estimates the expense

at $250.00 or more.)

He testified that if the transfer would be cheaper, he

would prefer the transfer. He had made no personal

investigation of the cost involved and took Mr. Radke's

word entirely as to the expense of a transfer.

INFERENCES TO BE DRAWN FROM
THE EVIDENCE

Since this is an action involving the discretion of the

trial court, we feel that it is proper to set out at this

point the natural inferences which the court might prop-

erly draw from the evidence.

We believe that the evidence fully justifies the follow-

ing:

1. That confusion would naturally result from two

employers using the same staff of employees at the same

time.

2. That such confusion would naturally result in a
loss of efficiency of the entire organization.

3. That such situation would naturally result in a
division of allegiance among the employees.

4. That Mr. Radke's action in representing Mr. Luikart

at the hearing, while also employed by Mr. Saun-

ders, evidences a situation of lack of harmony.
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5. That by placing all receiverships under one head
and all employees under one employer, better harmony
would naturally result.

6. That the two-headed system is confusing and unfair
to the public which must transact business with one or
the other branch of the receiverships.

7. That by removing Mr. Luikart and appointing the
Department of Banking as receiver, the work of liquida-
tion would progress without hesitation or loss of effi-
ciency and a saving of $4,250.00 per year, representing
Mr. Luikart's salary, would be effected for the benefit of
the depositors.

8. That a considerable saving to the depositors would
be effected by saving one of the two bond premiums on
employees.

9. That by the elimination of confusion and resultant
loss of efficiency, a very material saving, difficult to esti-
mate in dollars and cents, would be effected for the
benefit of the depositors.

10. That in view of the fact that periodical field audits
are made by the accountants and assistant receivers and
one was then due in the Hoskins case, the cost of the
transfer, exclusive of attorney fees would not exceed
$18.00, in the Hoskins case and the cost of transferring
all judicial receiverships would be less than Mr. Luikart's
salary for one year.

11. That while Mr. Radke was being paid a salary for
his work as general counsel for the receivership division,

a.-
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it is unlikely that he would be entitled to fees, in addition

to his salary, in connection with the transfer.

12. That if the Department of Banking were appointed
Receiver it would not be necessary to abandon any un-
collected assets, judgments or stockholders' liability
claims since there would be a continuing body capable of
holding the same and realizing thereon whenever the
occasion might arise; that some of those items which may
now be considered worthless may possibly have some
value later.

13. That it is unlikely that any appreciable part of Mr.
Luikart's salary of $4,250.00 is paid by any of the 119
banks having no remaining assets and that it is much
more probable that it is paid by the 69 remaining banks
with assets at an average of about $70.00 per bank in-
stead of $24.00 as estimated by Luikart

14. That as the trusts are closed and the number of
banks under Mr. Luikart's control decreases, the cost per
bank will correspondingly increase.

15. That at the rate judicial trusts are being closed, it
will be many months before they are all finally wound up.

COMMENT ON APPELLANTS' PROPOSITIONS
OF LAW

Appellant sets forth in his brief sixteen propositions
of law which he relies upon. Many of those propositions
have no bearing whatever upon this case, some are but
partial statements of the law.
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For the purpose of this argument the appellee hereby

admits and concedes the correctness of seven of those

propositions, thereby eliminating them from considera-

tion. None is essential to a determination of this contro-

versy. They are: I, II, IV, VIII, IX, X and XI in ap-

pellant's brief.

While not in entire agreement with Propositions III
and V, we believe that their determination would not
control this action and we therefore disregard them.

Proposition VI is correct so far as it goes but it fails
to set forth that one of the principal reasons for which a
substitution of receivers should and may be made by the
trial court is to effect a saving for the creditors of the
insolvent institution. This will be discussed later in this
brief.

Proposition VII is an incomplete statement of the law
relating to abuse of discretion and omits one of the ele-
ments necessary to a reversal, viz.: that the judgment
complained of must have resulted prejudicially to some
right of the appellant. This will be discussed later in
this brief.

Propositions XII, XIII and XVI will be discussed in
the argument following.

Propositions XIV and XV have absolutely no bearing
upon this case. The question of whether or not the writer
of this brief will be paid for his services herein cannot,
under any conceivable theory, control this court in its
determination of the issues involved herein.
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APPELLEE'S PROPOSITIONS OF LAW

I.

The power of appointment and removal of receivers
rests in the sound discretion of the trial court.

Beach on Receivers, p. 848.

High on Receivers, 974, 975, 979.

Jones on Insolvent and Failing Corporations,
p. 742.

Braver on Liquidation of Financial Institutions,
1249.

4 C. J., p. 804, par. 2769.

Michie, Banks and Banking, Vol. 3, page 142.

Howell v. Poff, 122 Neb. 793, 241 N. W. 548.
Duffy v. Omaha Merchants Express & Transfer

Co., 127 Neb. 273, 255 N. W. 1.

McKenzie v. Beaumont, 70 Neb. 179, 97 N. W.
225.

Creasman v. Bonham, 129 Neb. 201, 260 N. W.
818.

First National Bank of Detroit v. Barnum Wire
& Iron Works, 58 Mich. 317, 27 N. W. 657.

State V. State Bank of Minatare, 123 Neb. 109,
242 N. W. 278.

IL

The removal of, or refusal to remove, a receiver by
the trial court will not be interfered with, on appeal, ex-
cept in cases of manifest abuse of discretion.

I C. J. 804, par. 2769.
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3 Am. Jur. 540, par. 983.

2 R. C. L. 211, par. 176.

The burden of showing an abuse of discretion rests

on the appellant.

3 Am. Jur. 525, par. 960.

2 R. C. L. 219, par. 184.

Bowers, Judicial Discretion of Trial Courts, 32,

par. 18.

Boslow v. Shenberger, 52 Neb. 164, 71 N. W.

1012, 66 A. S. R. 487.

Carter v. Gibson, 61 Neb. 207, 85 N. W. 45, 52

L. R. A. 468.

I V.

An appellate court is not warranted in setting aside

a ruling of the trial court made in the exercise of its

discretion unless the ruling is clearly untenable and has

resulted prejudicially to the rights of the party com-

plaining.

Bowers, Judicial Discretion of Trial Courts,

p. 24.

Pettigrew v. Pettigrew, 128 Neb. 783, 260 N. W.

287.

V.

A receiver has no right in his position which may be

prejudiced by his removal.

Clark on Receivers, 2nd Ed., p. 1003, par. 692.
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High on Receivers, p..979, par. 825.

Glenn on Liquidation, p. 260, par. 155.

VI.

A receiver holds his position by the sufferance of the

court which appointed him and has no right to appeal

from an order removing him.

Clark on Receivers, 2nd Ed., Vol. I, p. 1003,

par. 692.

Tardy's Smith on Receivers, 2nd Ed., Vol. II,

p. 2146, par. 802.

Beach on Receivers, p. 854.

High on Receivers, p. 979.

Bosworth, Receiver v. Terminal Railroad Assn,
174 U. S. 182, 43 L. Ed. 941.

In re Irish, 104 Minn. 369, 116 N. W. 656.

VII.

The Department of Banking may be appointed by the
courts as a judicial receiver and may act if so appointed.

State v. National Old Line Ins. Co., 129 Neb.
473, 261 N. W. 902.

Senate File 263, Chapt. 18, Laws of Nebraska
1933.

Zollman on Banks and Banking, Vol. 9, par.
6313.

Michie on Banks and Banking, Vol. 3, par. 134.

Sec. 8-195, Comp. St. Neb. 1929.
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ARGUMENT

We choose, in this argument, to ignore the political
diatribe which is interspersed throughout the brief of
the appellant. Discussion thereof would serve no useful
purpose and would be of no assistance to the Court in
determining the issues involved herein. Suffice it to say
that this action was brought in good faith by the Attor-
ney General in the honest belief that it would be of
benefit to the depositors of failed banks and not for the
purpose of grinding any political ax. Because we realize
that the charges of politics made in appellant's brief are
probably prompted by Mr. Radke's own personal experi-
ences and grievances, we will be charitable and make no
further reference to them.

In his brief the appellant has insisted that this action
is an attempt to coerce the action of the trial court, to
dictate to the trial court who that court may appoint as
its receiver. He has then proceeded to prove that the
courts may not legally be coerced or dictated to. His
argument is good but it does not apply to this case, for
in this case the right of the court to remove and substi-
tute, as the court saw fit, was recognized from the outset
and the application was directed to the court's discretion
and the judgment of the court was an exercise of that
discretion. We submit that it was, and is, sound.

What are the real issues involved in this appeal?
Under the theory upon which the application was pleaded
and tried, they are, and can be, only these:

1. Did the trial court abuse its discretion in removing
Mr. Luikart as receiver?
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2. Since the order of the court merely removed Mr.
Luikart as receiver, and did not attempt to settle his
account or fix his compensation as receiver, did Mr.
Luikart have any right in the action that could be
prejudiced thereby?

3. Does Mr. Luikart have any such interest in the
action as to entitle him to a review of the order of re-
moval in this Court?

4. Is Mr. Luikart in a position to question the person
or qualifications of his successor?

• A determination of the above questions will dispose of
this action. We submit that each should be determined
in the negative.

This Court has long recognized that the matter of the
appointment of Receivers rests wholly within the sound
discretion of the trial court, and that the action of the
court will not be set aside except for an abuse of that
discretion.

In Gressman, et at. v. Bonham, et al., 129 Neb. 201,
260 N. W. 818, Judge Redick expressed the opinion of
the court in this language:

"The request for the appointment of a Receiver is
addressed to the sound, equitable discretion of the
court, and its ruling thereon will not be reversed on
appeal unless an abuse of discretion is shown."

To the same effect are the following cases: Howell V.
Poff, 122 Neb. 793, 241 N. W. 548; Duffy v. Omaha Mer-
chants Express d Transfer Company, 127 Neb. 273, 255
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N. W. 1; McKenzie v. Beaumont, 70 Neb. 179, 97 N. W.
225.

The courts also have long recognized that the power to
remove a Receiver is an incident to the power of appoint-
ment, and that the power of removal also rests within
the sound discretion of the trial court.

"The power to remove or discharge a Receiver, or
to vacate the appointment, is implied in the power
to make the appointment, and is as well founded as
the latter." Beach on Receivers, p. 848.

"The exercise of the power_ to remove a Receiver
for cause is regarded as a matter properly resting in
the discretion of the court and must necessarily be
governed by the circumstances of each particular
case." Id.

"The power of a court of equity to remove or dis-
charge a Receiver whom it has appointed may be
regarded as well settled, and it may be exercised at
any stage of the litigation. Indeed, it would seem to
be a necessary adjunct of the power of appointment,
and to be exercised as an incident to or consequence
of that power; the authority to call such officer into
being necessarily implying the authority to termi-
nate his functions, when their exercise is no longer
necessary, or to remove the incumbent for an abuse
of those functions, or for other cause shown." High
on Receivers, 974.

"As regards the power of a court of equity to
remove a Receiver for cause and to substitute an-
other in his stead, it is to be observed that the exer-
cise of the power is regarded as a matter properly
resting in the sound discretion of the court, and
hence to be governed by the circumstances of the
particular case. It is difficult, therefore, to frame
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any definite rules susceptible of general application,
and the power of removal for cause is referred to the
broad and undefined region of the discretionary
jurisdiction of courts of equity." High on Receivers,
975.

"The jurisdiction of a court of equity which is
exercised in the removal of Receivers, bears a strik-
ing resemblance to that which is called into action
upon the dissolution of an interlocutory injunction,
and in both cases the power to terminate seems to
flow naturally and as a necessary sequence from the
power to create." High on Receivers, p. 979.

"The court appointing a Receiver has power to
remove him at any time upon sufficient cause shown,
and fill his place with someone who will discharge
its duties in a satisfactory manner. The power of
removal is held to be a necessary incident of the
power to appoint a receiver and control his actions,
and its exercise rests in the sound discretion of the
court." Jones on Insolvent and Failing Corpora-
tions, 742.

"A receiver of an insolvent bank appointed by a
court for the purpose of liquidation is a creature of
the court. The court that made him can unmake him
and take the property from him. The property in
his possession is in the possession of the court, in
custodia legis." Braver on Liquidation of Financial
Institutions, 1249.

"The appointment of, refusal to appoint, removal
of, or refusal to remove, a Receiver, the control of
the Receiver's actions in the discharge of his du-
ties, and the fixing of compensation of Receivers and
their counsel are ordinarily matters within the dis-
cretion of the trial court, and this discretion will not
be interfered with, on appeal, except in eases where
it has manifestly been abused." 4 C. J. 804, par.
2769.
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We might cite and quote from many cases which sup-

port the above text statements but we believe that un-

necessary.

It is an elementary rule of law that the action of a

trial court exercised pursuant to its discretion, will not
be interfered with on appeal except in cases where it has
manifestly been abused. Perhaps the latest statement of

that principal may be found in 3 Am. Jur., p. 540,

par. 983, as follows:

"The general rule that the action of the trial court
as to matters within its judicial discretion will not
be disturbed unless there is a clear abuse thereof,
applies to actions and rulings in particular actions
and proceedings such as the granting or refusing of
a writ of mandamus or prohibition; the allowance of
temporary alimony, as well as the amount of perma-
nent alimony; the appointing, removing, or refusing
to remore a Receiver; judgment on questions of law
and fact in habeas corpus proceedings and contempt
proceedings; and the confirmation of judicial sales,
in some instances, at least."

It is, of course, a fundamental rule of law, not re-
quiring the citation of authorities in this argument, that
the burden of showing abuse of discretion by the trial
court is upon the appellant.

The question of abuse of discretion has been the sub-
ject of many cases and legal treatises, and in the books
may be found many conflicting statements upon that sub-
ject. In his text on Judicial Discretion of Trial Courts,
p. 20, the author, R. D. Bowers, discusses both judicial

1
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discretion and abuse of discretion and defines them in

this manner:

"Defining the two terms together, it may be said
that judicial discretion is the option which the Judge
may exercise between the doing and the not doing of
a thing, the doing of which cannot be demanded as
an absolute right of the party asking it to be done;
and that an abuse of discretion is an erroneous con-
clusion and judgment, one that is clearly against the.
logic and effect of the facts and circumstances before
the court, or the reasonable, probable and actual de-
ductions to be drawn from such facts and circum-
stances."

"As gathered from the better-reasoned cases,
there are two conditions which must exist to war-
rant an appellate court in setting aside a ruling of
the trial court made in the exercise of a conceded
discretion. The first of these is that the action com-
plained of must have been unreasonable in the light
of attendant circumstances—the discretion must
have been exercised for reasons clearly untenable or
to an extent clearly unreasonable; and the second
condition is that the action must have resulted preju-
dicially to the rights of the party complaining. With-
out a union of these conditions, the ruling will
stand." Bowers on Judicial Discretion of Trial
Courts, bottom of p. 24.

That there must be a union of the two essential ele-
ments above mentioned to warrant the reversal of the
trial court for an abuse of discretion, has been recognized
very recently by this Court in Pettegrew v. Pettegrew,
128 Neb. 783, 260 N. W. 287, the fourth syllabus of which
is as follows:

"In the exercise of judicial discretion, there is an
abuse of that power where the reasons and rulings
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of the court are clearly untenable and deprive a
party of a substantial right clearly and fairly es-
tablished and amount to a denial of justice."

Applying that very clear and definite rule of law to the
instant case, we observe that in order for this court to
reverse the decision of the trial court, this court must
find not only that the trial court abused its discretion and
rendered a judgment clearly unreasonable in the light
of the facts and circumstances of the case and for rea-
sons clearly untenable, but the court must also find that
some right of Mr. Luikart has been thereby prejudiced.

A perusal of the evidence and the inferences to be
drawn therefrom will be helpful in the determination of
the first question; the second question must, as a matter
of law, be resolved ,against Mr. I,uikart.

This court has often recognized the fact that the ap-
pointment of a Receiver is merely incidental and ancillary
to an action seeking some definite relief. In Cressman v.
Bonham. supra, this court said:

"The action for the appointment of a Receiver is
purely an ancillary remedy, and cannot be main-
tained in a proceeding instituted solely for that
purpose."

It follows that a Receiver has no vested right in the
subject matter of the action in which he was appointed.
The subject matter of the action is, in this case, the
assets of the insolvent corporation. The purpose of the
action is to wind up the affairs of the corporation and to
distribute the assets among the depositors and creditors
thereof. The Receiver is appointed merely as an employee
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of the court to take over those assets and thereby relieve

the court of the details of the liquidation.

"When the ultimate relief properly demanded in
a suit of this kind is analyzed, it will be realized
* * * that the subject of the suit is a corporation,
and that what is wanted is a liquidation of its affairs
for the benefit of its creditors generally. What the
court is asked to do in these matters is to wind up
the estate of a corporation which owes more money
than it can manage to pay in the course of its busi-
ness. Pending this process, and merely as an aid
in that regard, the court takes control of the com-
pany's business and assets by means of a Receiver."
Glenn on Liquidation, p., 260, par. 155.

In the last analysis, it is the court which takes posses-
sion of and liquidates the assets of an insolvent bank
and the appointment of a Receiver, as "an arm of the
court" to relieve the court of the details of the liquida-
tion, is merely in the interest of the convenience of the
court. It follows, therefore, that the receiver has no
vested right which could possibly be prejudiced by the
action of the court in removing him, and that therefore,
there can be no union of the two elements necessary for
an appellate court to reverse the discretionary action of
the trial court.

Neither has the removed receiver any such interest in
this action as to entitle him to a review by the court and

his appeal herein should be dismissed.

It has often been held that an order removing a re-
ceiver appointed by the court to wind up the affairs of
an insolvent corporation is not appealable except when
it goes beyond the fact of removal and adjudicates rights
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of the Receiver, either in respect to the settlement of his

account or the allowance of his compensation.

The Supreme Court of Minnesota, In re Irish, 116

N. W. 656, had before it a case very similar to the case

at bar, wherein a Receiver had appealed from an order

of the trial court removing him, and the court in dis-

missing his appeal, said:

"The order removing a Receiver appointed by the
court to wind up the affairs of an insolvent corpora-
tion is not appealable, except when it goes beyond
the fact of removal and adjudicates rights of the Re-
ceiver, either in respect to the settlement of his ac-
count or the allowance of his compensation."

"Inasmuch as the appointment and removal of a
Receiver are matters which rest essentially in the
discretion of the court, it is a general rule that a
court of appeal will not review the questions which
have been passed upon by a lower court in relation
thereto, and the rule is the same when the one party
or the other * * * attempts to prosecute the ap-
peal." Beach on Receivers, p. 854.

"Since the removal of a Receiver is a matter ad-
dressed to the sound discretion of the court, its de-
cision removing the incumbent and substituting an-
other in his stead cannot ordinarily be reviewed
upon an appeal to an appellate court. Nor has a
Receiver any such interest in, or title to, his office as
will enable him to maintain an appeal from an order
of removal. But where the order of removal is in
fact a settlement of the Receiver's accounts and a
refusal to make him proper compensation, an appeal
will lie at the instance of the Receiver." High on
Receivers, p. 979, par. 825.
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The citations above are in line with the opinion of the

United States Supreme Court in Bosworth, Receiver V.

Terminal Railroad Association, 174 U. S. 182, 43 L. Ed.

941, in which the Supreme Court held:

"He (a receiver) may appeal from an order or
decree which affects his personal rights, provided it
is not an order resting in the discretion of the court.
Thus he may not appeal from an order discharging
or removing him, or one directing him in the ad-
ministration of the estate, as for instance to issue
receiver's certificates, to make improvements, or mat-
ters of that kind, all of which depend on the sound
discretion of the trial court. He may appeal from
an order disallowing him commissions or fees, be-
cause that affects him personally, is not a matter
purely of discretion, and does not delay or interfere
with the orderly administration of the estate."

Appellant cites in support of his contention that he is
entitled to a review in this court, Section 20-1090, Com-
piled Statutes, 1929. That section provides in part: "All
orders appointing receivers, giving them further instruc-
tions and disposing of the property, may be appealed to
the Supreme Court in the same manner as final orders
and decrees."

It would require an exceedingly strained construction
of that statute to hold that it means that a receiver, who
has no appealable interest, is thereunder entitled to an
appeal notwithstanding his lack of interest. What the
statute does is simply to allow an appeal, by an inter-
ested party, from an order that is ordinarily not a final
order and therefore not appealable. It is designed to
safeguard the interests of those who are entitled to, or
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have an interest in, the property being liquidated. It cer-

tainly was not intended to allow a receiver to impede the

orderly process of liquidation by an appeal not involving

any rights of his. It will be noted also that the statute

provided for an appeal "in the same manner as final

orders and decrees." Those words, of course, imply that

the appellant has an appealable interest.

In construing that section of the statute in State V.

Nebraska State Bank of Bloomfield, 124 Neb. 449, 247
N. W. 31, which was an appeal from an order authorizing

the receiver to borrow money from the Reconstruction

Finance Corporation and pledge the assets of the bank

therefor, Judge Eberly wrote:

"In the construction of the provisions last quoted
(20-1090 C. S. N. 1929) this court is committed to
the doctrine: 'An order of the court giving direc-
tions or instructions to a receiver in the performance
of his trust will not be disturbed on review, where
no abuse of discretion is shown.' State v. Bank of
Rushville, 57 Neb. 608, 78 N. W. 281. See, also, State
v. Nebraska Slayings cf Exchange Bank, 61 Neb. 496,
85 N. W. 391."

It should be noted that the appeal in the Bloomfield
Bank case was taken by persons having an interest in the
assets of the bank and the decision is pertinent in the
instant case to the question of abuse of discretion rather
than to the right of the receiver to appeal.

From the citations above, and the sound logic which
prompted them, it becomes very evident that Mr. Luikart
is not entitled to an appeal herein and that his appeal
should be dismissed.
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Persons designated as members of a depositor's com-

mittee of the Hoskins Bank appear in this case. They

are represented by Mr. Radke, who is attorney for Mr.

Luikart. The testimony indicates that their intervention
was solicited by Mr. Radke, who told them that the ex-

pense involved in a change of receivers would be "tremen-

dous." Only one of that committee was called as a wit-
ness. His testimony clearly indicates that his only inter-

est is to save all that can be saved for the depositors of
the bank and he testified that if that could be accom-

plished by a change of receivers, he favored such change.

No motion for a new trial was filed by those persons:
they gave no notice of appeal and furnished no bond, not
even a cost bond. Their appeal should be dismissed.

Did the trial court abuse its discretion in the removal
of Mr. Luikart? We have heretofore set out the evidence
which was before the court together with what we believe
to be the natural inferences which the court mightY draw
therefrom. We submit, without a repetition thereof, that
the judgment of the trial court was fully justified and
that it does not constitute an abuse of discretion.

The evidence discloses a situation with reference to the
employees actually engaged in the work of liquidation
which must inevitably lead to confusion, discord, divided
allegiance, loss of efficiency and waste. The foremost
duty of a court in an action for liquidation of a bank is
to minimize the loss occasioned to the depositors and con-
serve the assets of the bank for their benefit. ('an it be
seriously argued that an order of the court designed to
accomplish that very end is capricious and arbitrary;
that it is unreasonable and untenable?
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What economies would result from the substitution

ordered by the trial court? First, there would be a saving

of the salary of the receiver. At the time he was ap-
pointed receiver he received no salary as receiver, his

compensation being paid by the State as Secretary of the

Department of Trade and Commerce and later as Super-
intendent of Banks. Now he takes a salary of $4,250.00

from the assets of the judicial trusts. He tells us that
this is an average of $24.00 per year per bank based upon

a total of 200 judicial trusts. We submit that it is most
probable that this salary is taken from the 69 banks still
having uncollected assets which would raise the average
from $24.00 to about $70.00. It is his effort to hold on to
that annual salary at the expense of the depositors of
those banks that prompts Mr. Luikart to resist the appli-
cation to remove him. In addition, the annual premium
of $25.00 for his bond as receiver of this bank would be
saved.

Second, the evidence discloses that because of the dis-
cord occasioned by the present situation it has become
necessary to place the employees engaged in liquidation
under separate bonds, one to the Department covering
their services in the administrative trusts, and one to the
judicial receiver. That situation is eliminated by the
order of the trial court and a substantial saving to the
depositors, annually, is thereby accomplished.

Third, and perhaps the greatest economy which will
result from the action of the trial court is the saving
which will accrue from the elimination of waste and gen-
eral loss of efficiency caused by the present two-headed
system, the situation which Mr. Saunders described as
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similar to two families under one roof. That saving is
difficult to estimate in dollars and cents. It is not un-
likely that the actual monetary saving will exceed both
of the items above set forth.

In its decision in this case the court doubtless took into
consideration the fact that as the number of judicial
trusts decreases the pro rata cost of administration there-
of will correspondingly increase; that the receiver's sal-
ary and administrative expense will be greater for each
bank as the number of trusts diminishes. Eventually the
cost per bank would be wholly unjustified.

Appellant argues that the expense of "the substitution
of receivers will exceed the saving occasioned thereby.
The evidence does not bear out that argument. A careful
study of the testimony of Ivan Hedge, who was called
by Mr. Luikart, and particularly of his cross-examination,
will reveal that several of the items of his original esti-
mate, which is itemized in appellant's brief, are unneces-
sary and that the cost of the transfer, exclusive of attor-
ney fees, would be $14.00 or $18.00 per bank. His orig-
inal estimate, exclusive of attorney fees, was:

Field auditor  $ 8.81
Time—Assistant Receiver   3.50
Filing fee and complete record  8.00
Drafting legal papers   10.00

Total  $30.31

He later testified that in the case of the Hoskins Bank,
and also in the eases of almost every. other judicial trust
still having assets, a field audit was due whether or not
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a transfer was made, and in the banks without remaining,
assets no field audit was necessary in any event and there-
fore the amounts estimated for the field auditor and the
assistant receiver were not necessary and could be elim-
inated. Eliminating those items the expense is reduced
to $18.00 per bank. Later in his testimony he fixed the
item for filing fees and complete record which he origi-
nally estimated at $8.00, at $4.00, which would reduce the
total cost per bank to $14.00. Applying these figures
to 200 judicial trusts we find that the cost of the trans-
fers would be less than the amount which would be saved
on bond premiums alone to say nothing of the salary of
the receiver and the other savings above mentioned.

Mr. Luikart was represented at the hearing of this
case by F. C. Radke, who is general counsel for the re-
ceivership division, and as such is paid an annual salary
for his services in connection with these trusts. The
question of an allowance of an extra fee to him was not
before the trial court. It is inconceivable that the trial
court would allow him such extra compensation under the
circumstances. In view of the fact that the receivership
division employs competent attorneys by the year, who
seem willing to represent Mr. Luikart, we see no occa-
sion for the employment of others and therefore no occa-
sion for incurring any expense whatever for attorney
fees.

A very significant fact which was brought to the atten-
tion of the trial court in the testimony is that it has been
customary, when the assets of a bank have been disposed
of, to abandon claims and judgments for stockholder's
liability which at the time appeared to be uneollectible.
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That is a very undesirable situation which will be elimi-

nated by the substitution of receivers ordered by the

trial court. With the Department of Banking as re-

ceiver, each trust will have a continuing body capable of

retaining and holding such judgments and claims with-

out expense, against the day when some of them may

become collectible. It is entirely proper that these claims,

doubtful though they may be, be not abandoned but be

retained for the benefit of the depositors in the event

that something can be realized upon them later. By its

order the trial court protected the interests of the de-

positors in that regard.

It is a matter of common knowledge that the rank and
file of the citizens of this state are under the impression
that the State of Nebraska, through its banking depart-
ment, is liquidating all failed banks. Their belief is
justified by every outward appearance. The actual work
of liquidation is done by persons who are employees of
the state; their headquarters are in the state capitol in
the offices of the banking department; the legislature,
void though its act undoubtedly was, designated the exec-
utive head of a state department as receiver of failed
banks. Is it strange that the public is confused as to
whom they should properly consult with reference to
matters involved in any particular judicial trust and
that they repeatedly go to the Superintendent of Banks
instead of to Mr. Luikart? Is it strange that the public
at large believes that the State of Nebraska and the bank-
ing department are responsible for the administration of
the judicial trusts? That situation not only causes con-
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fusion and loss of time in the department but is emi-

nently unfair to the public. It can only be remedied by

affirming the order of the district court.

Appellant complains that this action was an attempt

to coerce, intimidate and dictate to the trial court and

that the trial court did not properly protect its jurisdic-

tion against an encroachment upon it. Under the facts

in this case that statement is entirely unjustified. It is

true that it is the imperative duty of the judicial depart-

ment of government to protect its jurisdiction. That was

well settled in the Minatare case, wherein it was sought to

compel the appointment of Mr. Luikart by reason of his

office as Secretary of the Department of Trade and Com-

merce. In this action we appealed only to the discretion

of the court and made no attempt to compel the action

requested or to coerce, intimidate or dictate to the trial

court.

Mr. Luikart in 1931 attempted to compel the thing
which we merely requested. Most of the district courts
held with him and he thereby came into possession of a
$4,250.00 per year salary. He cannot seriously urge that
his appointments as receiver of more than 200 banks came
to him because he was Mr. Luikart. Those appointments
were made because he was Secretary of a Department
of the state government. Now, in his effort to retain unto
himself personally that which he received by virtue of his
office, and the $4,250.00 salary that goes with it, he
seeks to hide behind the judicial robes of the courts and
proclaims that the courts should uphold their dignity,
protect themselves from encroachment, and permit him
to receive that which the courts never intended him to
have personally.
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We submit that the dignity of the court will be better
preserved by his removal. By taking the position that Ms
appointment by the court cannot be revoked by the court
he has not only encroached upon but has openly em-
barrassed the court.

Mr. Luikart testified that the Hoskins trust could be
closed in the natural course of events within a few
months after the time this case was heard in the district
court. He also testified that all of the remaining judicial
trusts could be closed by "late fall or early winter" of
1936. Fall has come. Many trusts are still unclosed.

Appellant contends that the order of removal consti-
tutes an abuse of discretion and was not justified be-
cause the receivership was nearing completion. He ha@
cited several cases from other jurisdictions wherein the
courts have refused to appoint a new receiver under such
circumstances because, in the opinion of the courts, the
appointment of a new receiver would cause additional
expense due to the fact that the new receiver would be
inexperienced and would have to familiarize himself with
all of the details of the trust. This would not he true
in the instant case. There would be no change of per-
sonnel in the handling of the details of the trust. The
collection of notes, in fact all of the work of the liquida-
tion, would be handled by the same employees. The
appointment of a new receiver in this ease will not create
any lost motion or additional expense. On the other
hand, it would speed liquidation and save expense.

In none of the eases cited by appellant, so far as we
observed, was the discretionary action of the trial court
reversed by the appellate court.
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The right of the attorney general to file and prosecute

the application for the removal of Mr. Luikart is chal-

lenged by appellant in his brief. The proper manner in

which to raise that question was by demurrer in the

lower court. No such demurrer was filed and the ques-

tion is now raised for the first time upon appeal.

Much the same situation was presented to the Supreme

Court of Minnesota, In re Irish, 116 N. W. 656. A re-

ceiver had been appointed for an insolvent insurance com-

pany in an action brought by the State of Minnesota,

ex rel. the Attorney General. Later, as in this case, the
Attorney General filed an application in the same action
for the removal of the receiver. The receiver was re-
moved and the receiver appealed to the Supreme Court
where the appeal was dismissed. The receiver in that
action also challenged the right of the Attorney General

to maintain the action for removal on the ground that

the Attorney General had no interest or right to be

heard. The appellate court held against the receiver.

The business of banking has long been recognized as a
matter of public interest and public right. The liquida-

tion of banks retains that public interest. Elsewhere

herein we have outlined the history of bank liquidation

in Nebraska. Each of the acts of the legislature, each of

the pertinent decisions of this court relating to liquida-

tion, has recognized that public interest and right. It

was for that reason that the legislature provided that

actions for the liquidation of baqks be commenced by

the Attorney General. Certainly it was never contem-

plated that when the adjudication of insolvency was en-
tered the interest of the public was ended and the Attor-
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ney General was without further right or interest in the
action. That is inconsistent with the very spirit and pur-
pose of the legislative provisions for his original interest
in the liquidation. The original action is brought to
wind up the affairs of the bank. The appointment of the
receiver is merely incidental. The purpose of the original
action is not accomplished until those affairs are com-
pletely wound up. The interest of the attorney general
does not, and cannot properly, cease until that ultimate
purpose is attained. Until that time it is not only his
right but his duty to protect the interests of the public.

In filing the application for removal of Mr. Luikart the
attorney general was not only within his rights but he
was acting in accordance with the expressed desire of the
legislature of Nebraska which adopted a joint resolution
requesting this action. Chapt. 2, page 57, Laws, Special
Session, 1935. Appellant challenges the constitutionality
of that resolution but he does not, and cannot, contend
that it fails to express the desires of the legislature. He
also challenges the constitutionality of the act under
which the compensation of this writer is paid. It is
amazing the ends to which one will go to retain a job
from which he has been discharged by his employer. We
submit that the constitutionality of neither of those acts
has any bearing upon the issues herein and we are con-
fident that this court will not be blinded to the real issues
by the dust storm he has raised in his brief.

Appellant contends that the Department of Ranking
has no power to be appointed a judicial receiver of an
insolvent bank nor to qualify as such receiver if appoint-
ed. We fail to comprehend how this can be of any inter.
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est to Mr. Luikart. So far as he is concerned the only
portion of the order which interests him is the order re-
moving him. Surely he can have no interest in the per-
son of his successor and no right to a review upon that
proposition.

However, we submit that the Department of Banking
may properly be appointed a judicial receiver.

Prior to 1933 there was no Department of Banking
in the State of Nebraska. That department was created
by the enactment of Senate File 263. By its express
terms, one of the purposes for which it was created was
to act as receiver and liquidating agent of failed banks
as well as to supervise going banks. Surely it is absurd
to contend that the legislature might designate the De-
partment as a receiver of failed banks under an admin-
istrative system but that the courts may not appoint it
as a judicial receiver. That power is necessarily implied
from the whole import and purpose of the act.

This court recognized the right of a department of the
state government to act as a judicial receiver in State v.
National Old Line Life Ins. Co., 129 Neb. 473, 261 N. W.
902, wherein the state department of insurance was ap-
pointed by the district court as receiver under a statute
very similar to the provisions of the statute relating to
receivers for banks. After holding that the liquidation
of an insurance company is a judicial proceeding the
court said:

"Where the state department of insurance is ap-
pointed receiver of an insurance company for the
purpose of liquidation under section 44-204, Comp.
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St. 1929, it becomes for that particular purpose an
arm of the court, and, as such, is subject to its orders
rather than the Governor's."

The instant case presents exactly the same situation
and the effect and import of the order of the trial court
is to appoint the Department of Banking as a judicial
receiver, an arm of the court, subject to the orders of the
court.

• Appellant further contends that the Department may
.not act as judicial receiver because it cannot qualify by
subscribing an oath and furnishing bond. Neither of
these acts is essential. It is well established that a pro-
vision for an oath of office by a receiver is merely direc-
tory and its omission does not disqualify the receiver.
Zollman, Banks & Banking, Vol. 9, par. 6313. Michie,
Banks & Banking, Vol. 3, p. 134. Neither is it essential
that the receiver furnish bond as such. This action was
commenced under the provisions of the banking act of
1929 and the original receiver was appointed thereunder.
In completing this proceeding the court must necessarily
give effect to the law as it existed at that time. One of
the provisions of that act, Sec. 8-195 Comp. St. 1929, was
that "the court in its discretion may require bonds." That
act by its specific terms made the furnishing of a bond a
matter for the discretion of the court. Surely the court
did not abuse its discretion herein by not requiring a
bond of a department of the state.

Appellant has cited a number of cases from other juris-
dictions in support of his contention that the Department
may not be appointed as judicial receiver. We have care-
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fully read and studied each of the eases cited by him in

support of his proposition XII. We find nothing in any of

those cases which has any direct bearing upon the instant

case or which could control the same. None involves the

power of a department of government to be appointed by

a court as receiver.

Insolvent national banks have always been liquidated

by the same department of government which supervised

them during solvency. Most of the states, including Ne-

braska, have now adopted a similar method of liquidation

and have enacted statutes to that end. In Glenn on

Liquidation, 408, we find this statement:

"When such a statute is found, we may be sure
that its object was to provide a procedure for the
liquidation of delinquent corporations through a de-
partment of the state for the benefit of creditors,
which would be economic and speedy. The same gen-
eral plan prevails in the liquidation of national
banks by the comptroller of the currency."

The trial court in this case was seeking the same end

—economy and speed. Its order was a wise exercise of

discretion in the interests of the depositors of the bank.

For the second time a change in the office of the exec-

utive head of a department of state has brought about

an effort to substitute receivers in judicial trusts. In

1931 when Mr. Luikart succeeded Mr. Bliss as secretary

of the Department of Trade and Commerce, the effort

was made and succeeded in most cases. Now a similar

controversy arises since Mr. Luikart's removal as Super-

intendent of Banks. In this case, however, the court
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sought to put an end, onee and for .all, to controversies
which might arise in the future through a change in the
office of Superintendent of Banks. It appointed the De-
partment of Banking, which will be a continuing body,
and the Department will continue to act as receiver re-
gardless of who may be appointed Superintendent of
,Banks in the future. The selection of the Department
rather than the Superintendent of Banks, as Mr. Luik-
art's successor, was prompted by that consideration, and
the trial court so ,announced -from the bench.

The court acted wisely. It has by its order eliminated
the possibility for any future controversy on that score.

CONCLUSION

It appears that the district court exercised its dis-
cretion properly under the facts and circumstances of the
case; that by its order removing Mr. Luikart, the court
acted in the best interests of the depositors and creditors
of the bank, and of the public in general; that it effected
a saving in the costs of liquidation for the benefit of the
depositors, and took the initial step in Nebraska to once
and for all put an end to a judicial plum which has em-
barrassed the courts; that its order will eliminate for-
ever the confusion, discord and attendant waste which
naturally results from a house divided against itself; that
it has made possible a unified and centralized system of
receiverships of all insolvent banks toward which the leg-
islature of Nebraska has been aiming for many years.

It further appears that Mr. Luikart has no right in his
position as receiver which could be prejudiced by the
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. order complained of; that, since neither his account nor

his compensation is affected by the order, he has no right

of appeal and that his appeal should be dismissed; that

the depositor's committee has not properly perfected an

appeal and their appeal should also be dismissed.

The judgment of the district court should be affirmed.

Respectfully submitted,

Wm. H. WRIGHT,

Attorney General,

ROBERT R. MOODIE,

Assistant Attorney General,

Attorneys for Appellee.
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STATEMENT OF THE CASE

This is an appeal from the judgment and orders of
the district court of Wayne county, Nebraska, removing
E. H. Luikart as judicial receiver of the Hoskins State
Bank, Hoskins, Nebraska, and appointing the Depart-
ment of Banking of the State of Nebraska, as the judi-
cial receiver in his stead.

THE ISSUES

1. Attorney General's Application (Tr. 13)

Win. H. Wright, as attorney general of the State of
Nebraska, on January 11, 1936, filed his application
in the district court of Wayne county in the case of
State v. _Hoskins State Bank, alleging that on Decem-
ber 17, 1931, a petition was filed pursuant to the then
existing laws of the State of Nebraska by C. A. Sorensen,
attorney general, against the Hoskins State Bank of
Hoskins, Nebraska, praying that said bank be found
and decreed to be insolvent and that E. H. Luikart, sec-
retary of the Department of Trade and Commerce, be
appointed its receiver.

He further alleged that on December 24, 1931, the
prayer of the attorney general was granted; that E. H.
Luikart, as secretary of the Department of Trade and
Commerce, filed his oath and bond all as required by
law under Sec. 8-192, C. S. N. 1929. On May 9, 1933,
this section of the Nebraska statutes was repealed and
was replaced by Chapt. 18, Session Laws 1933 (S. F.

263), which created a Department of Banking with the

office of the Superintendent of Banks at its head; E. H.
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Luikart became Superintendent of Banks and acted as
such from May 9, 1933, to January 3, 1935.

He further alleged that on January 3, 1935, B. N.
Saunders was appointed Superintendent of Banks and
E. H. Luikart ceased to hold any office of the State of
Nebraska.

He further alleged that said Senate File 263, Laws of
1933, created an administrative receivership system as
distinct from the judicial receivership system; that more
than 80 banks are being liquidated by the Department
of Banking under the administrative system.

He further alleged that it would be more economical
to liquidate the Hoskins State Bank by transferring it
to the administrative system and for the best interests
of said bank and its depositors and creditors and all
persons concerned.

He further alleged that a substantial saving of the
assets of said bank could be accomplished, plus a reduc-
tion in bond premiums of officials and employees; that
E. H. Luikart has been furnished an office rent free in
the State House contiguous to the Department of Bank-
ing and employees necessary for the liquidation of the
banks of which he is receiver, who are the employees of
the Department of Banking.

Applicant further alleged that it was the intention of
the court in appointing E. H. Luikart, as receiver, to
appoint instead the department of the state government
of which E. H. Luikart was then the head, and that to
consider that his appointment actually was a personal
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• appointment is to disregard the intent and desire of the
legislature of Nebraska.

Applicant further alleges that the existence of two
systems of bank receiverships in Nebraska leads to
confusion, waste, inefficiency, deception, injustice and
unnecessary expenses and that this situation can be
corrected only by the removal of E. H. Luikart as re-
ceiver of the Hoskins State Bank and the appointment
either of the Department of Banking as receiver, or• of
one B. N. Saunders in his place.

2. Receiver's Objections (Tr. 19)

E. H. Luikart, receiver of the Hoskins State Bank,
objected to the application of the attorney general and
denied all the allegations above set forth. In his objec-
tions he alleged that he was appointed December 24,
1931, as receiver of the Hoskins State Bank under the
discretion vested in the district court of Wayne county
by Sec. 8-192 C. S. N. 1929, as interpreted by the Su-
preme Court in State v. State Bank of Minatare, 123
Neb. 109, and State V. Nebraska State Bank, 124 Neb.
449.

The receiver further alleged that in repealing Sec.
8-192 C. S. N. 1929, and in creating a Department of
Banking under S. F. 263, Chapt. 18, Laws of 1933, the
legislature empowered the Department of Banking to
take over only certain duties as regards insolvent banks;

to liquidate under an administrative receivership system

responsible to the Governor of the state banks which

failed after May 9, 1933, and that the legislature at no
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time empowered the Department of Banking to be ap-
pointed and to act as a judicial receiver of any insolvent
bank which failed before the adoption of S. F. 263.

The receiver further alleged that since January 3,
1935, B. N. Saunders has acted as Superintendent of
Banks for Nebraska, and that E. H. Luikart has con-
tinued to act as an officer of the district court of Wayne
county, Nebraska, since that time as he had acted since
his appointment in 1931.

The receiver further alleged that all employees con-
cerned in the liquidation of the Hoskins State Bank
were paid by himself from the funds of the bank for
part time work, and that neither he nor his employees
were subject to any orders save those of the district
court which appointed him.

The receiver further alleged that as the judicial re-
ceiver of 175 other failed state banks all under the
jurisdiction of the various district courts of Nebraska,
he had instituted a centralized form of receivership,
thus effecting notable economies and achieved consider-
able efficiency; that he has a staff of trained and re-
sponsible workers whom he permits to work part time
in the liquidation of banks under the administrative sys-
tem subject to the orders of B. N. Saunders, Superin
tendent of Banks, who pays them for the work they do
for him, and that he, E. H. Luikart, judicial receiver,
makes no effort to direct the employees in any work
done for B. N. Saunders as the Superintendent of
Banks.
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The receiver further alleged that his employees are

under bond for work done in his 175 banks and also

under separate bond for work done in the Department of

Banking's 80 banks, but that the total premium for the

separate bonds would be no greater than the premium

for the increased amount necessary to cover the 255

banks.

The receiver further alleged that he has occupied,

since January, 1935, quarters in the State House con-

tiguous to the Department of Banking, which has been

known for convenience as the judicial receiverships, and

that he has in return for the Use of these quarters per-

mitted the Department of Banking to use the mechan-

ical equipment belonging to the judicial receiverships. '

He also alleged that there has been no confusion in

the administration of the affairs of the Hoskins State

Bank since January 3, 1935, due to the dual system of

receiverships; nor any conflict between the two systems

prior to the filing of this suit; that the affairs of the

Hoskins State Bank can be liquidated in about six

months and his salary for that period would he $12.50;

that he is under $5,000 bond with a premium of $25

paid to May 26; 1936, and that the appointment of a

successor would necessitate payment of a new premium;

that preparation of a final report and order will in-

crease the expense of transfer.

The receiver further alleged that the dual system of

receiverships has not only been perpetuated by the Ne-

braska legislature but has been increased to a quadruple

system, allowing four different plans of liquidation in

the future as provided by H. R. 38, Laws of 1935.
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The receiver also asserted that there has been no con-
fusion due to the dual system in the minds of depositors
and creditors of the Hoskins State Bank which would
retard liquidation or increase its expense; that it is to
the best interests of these depositors and creditors to
retain the present receiver until the affairs of the bank
are finally liquidated.

3. Attorney General's Reply (Tr. 28)

The applicant in reply to the receiver's objections filed
a general denial.

4. Petition of Interveners and Objections of Depositors

Committee (Tr. 26)

The depositors committee consisting of Simon Strate,
chairman, Frank Phillips, secretary, Iver Anderson, H.
C. Fuhrman, John F. Scheel and E. A. Strate, all of
whom are depositor-creditors of the bank and directly
interested in the liquidation, intervened in this pro-
ceeding by filing objections to the attorney general's
application; they alleged that they are creditors of the
bank and constitute the depositors committee acting in
an advisory capacity to the receiver and the court; that
they have been recognized as such committee by the re-

ceiver and the court, and have functioned through the

entire liquidation; that they have full information of the

status of the liquidation; that the liquidation can be

completed during 1936; that they are satisfied with the

services of E. H. Luikart as receiver, and do not desire

a change of reeeivers ; that the costs of litigation over

the change of receivers would be a useless expense and

undesirable; and that the final liquidation of the bank is

Misr
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so near at hand that a transfer would be subversive of. .
the best interests of the creditors.

Intervener's prayer was for dismissal of the attorney
general's application at his costs.

HOW THE ISSUES WERE DECIDED

The court found generally for the attorney general
and against E. H. Luikart, receiver, and that E. H.
Luikart is the receiver of approximately 200 insolvent
state banks in Nebraska now in the process of liquida-
tion; that the Department of Banking is now liquidat-
ing 80 insolvent state banks, which became insolvent
subsequent to the enactment of S. F. 263, Laws of 1933,
which became effective May 9, 1933; that since January
8, 1935, E. H. Luikart, as receiver, has held no office of
the State of Nebraska, and has not been an agent or
employee of the Department of Banking since that time;
that the employees concerned in the liquidation of failed
Nebraska state banks devote part of their time to the
judicial receiverships and part to the administrative re-
ceiverships.

The court found further that one centralized receiver-
ship system for all banks in Nebraska under the Depart-
ment of Banking would be to the interests of depositors
and creditors of all insolvent banks, including the Hos-
kins State Bank, and, therefore, removed E. H. Luikart
as receiver of the Hoskins State Bank, and appointed
the Department of Banking of the State of Nebraska,
as the judicial receiver in his stead and empowered said
department to liquidate the bank as such receiver (Tr.

29).
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MOTION FOR NEW TRIAL

Motion for new trial was filed, submitted and over-
ruled by the court (Tr. 32-34).

APPEAL AND SUPERSEDEAS

When the court pronounced its judgment, E. H.
Luikart in open court expressed his desire to appeal to
the Supreme Court of Nebraska and gave notice thereof
and requested that the order of removal be superseded.
The court then fixed an appeal bond in the sum of $500
which, when filed and approved, should supersede the
order of removal (Tr. 34). The supersedeas bond as
fixed by the court was filed and approved (Tr. 35).
The case is now before this court on appeal by E. H.
Luikart, receiver, and Simon Strate, et al, depositors
committee, interveners.

ASSIGNMENTS OF ERROR

1. The findings of the court are contrary to the evi-
dence.

2. The findings of the court are contrary to law.

3. The judgment and orders of the court are contrary
to the evidence.

4. The judgment and orders of the court are con-
trary to law.

5. The evidence does not support a finding that just
cause existed for the removal of E. H. Luikart as re-
ceiver of Hoskins State Rank.
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6. The court erred in finding that any economy in

the liquidation of Hoskins State Bank would be effected

by removing E. H. Luikart as receiver and appointing

the Department of Banking in his stead.

7. The court erred in failing to find that in the inter-

est of economical liquidation of Hoskins State Bank,

E. H. Luikart should be retained as receiver.

8. The court erred in finding that the Department

of Banking was such a legal entity that it could be ap-

pointed the judicial receiver of Hoskins State Bank;

that it had the legal capacity to accept such appoint-

ment, qualify and act as the agent of the court to liqui-

date the bank.

9. The court erred in arrogating to itself the power

of dismissing the receiver from office without adequate

cause being first shown for his removal.

10. The findings, judgment and orders of the court

in removing E. H. Luikart as receiver of Hoskins State

Bank, without just cause first being shown, was capri-

cious and arbitrary and a manifest abuse of sound dis-

cretion.

11. It was error for the court to remove E. H. Lui-

kart, the well qualified, efficient and satisfactory re-

ceiver of Hoskins State Bank, from office when the ter.

mination of the liquidation of that bank is so near at

hand as to be subversive to the interests of its depositors

and other creditors.
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12. The court erred in overruling the receiver's mo-
tion to dismiss the attorney general's action made at the
close of his evidence in chief (B. of Ex. 36).

13. It was error for the court to permit the attorney
general to maintain this action when he failed to show
that he was a real party in interest either individually
or as an officer of the state.

14. The interveners as the recognized depositors
committee and as individual creditors of Hoskins Watt
Bank are real parties in interest in this case and it was
error for the court to disregard (1) their expressed de-
sires to retain E. H. Luikart as receiver, (2) their ob-

jections to the removal of E. H. Luikart as receiver, and

(3) their prayer to dismiss the attorney general's action.

15. It was error for the court to assume in entering
judgment in this case that the power of removal of a
duly appointed and well qualified receiver is incidental
to the power of appointment so as to be exercised at the
pleasure, whim or caprice of the appointing court.

16. It was error for the court to remove E. H. Lui-
kart as receiver of Hoskins State Bank for causes other
than just cause such as neglect of duty, incompetency,
inefficiency, dissipated habits, dishonesty, violation of
law, partiality as between creditors, disobedience of the
lawful orders of the court.

17. The court erred in not protecting its jurisdiction
at the boundaries of power fixed by the constitution.
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THE EVIDENCE

The evidence shows that on December 17, 1931, C. A.

Sorensen, attorney general of the State of Nebraska,
filed a petition in the district court of Wayne county,
asking that the Hoskins State Bank of Hoskins, Ne-
braska, be adjudged insolvent and that E. H. Luikart
"as the duly appointed, qualified and now acting Secre-
tary of the Department of Trade and Commerce of the

State of Nebraska, be adjudged qualified to be receiver

of said bank by virtue of his said office, and that he be

appointed receiver of said bank" (B. of Ex., 6, Ex-

hibit 1).

On December 29, 1931, the order appointing the re-

ceiver was granted according of Sec. 8-192, Comp. St.

Neb. 1929, and on the same day E. H. Luikart filed hist

oath and bond as receiver. Wherever the name of E. H.
Luikart appears in the order of the court and in the

oath and bond, the phrase "as Secretary of the Depart-

ment of Trade and Commerce of the State of Nebraska"

was appended thereto (B. of Ex., pp. 7-12, Exhibits 2,

3, 4).

B. N. SAUNDERS testified that he has been the

Superintendent of Banks since January, 1935, and under

the act of 1933 Legislature, known as S. F. 263, is now

the receiver of 81 banks under the administrative sys-

tem (B. of Ex., pp. 16-17, Qs. 16-20). Mr. Luikart has

not, according to Mr. Saunders, been an employee of the

state or the Department of Banking since January, 1935,

but is receiver of between 190 and 200 banks under the

judicial system.

4:r
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The administrative and judicial systems employ now

practically the same force that was there before Mr.

Saunders took office, who do the work of both systems,

being paid proportionally from both systems, funds of

the failed banks being used to pay all expenses except

office space in the capitol (B. of Ex., p. 19, Qs. 36, 37).

Employees while working on judicial receiverships

take orders from Mr. Luikart and in an administrative

matter, they take orders from Mr. Saunders.

It is the opinion of Mr. Saunders that this arrange-

ment causes confusion which impairs the efficiency of

the organization, not in any specific point (B. of Ex.,

p. 20, Qs. 43-4-5). Mr. Saunders, it seems, had been

confused by receiving mail meant for the judicial re-

ceiverships, which had been directed to the Department

of Banking (B. of Ex., p. 21, Qs. 52-3-4-5). He said

local attorneys had failed to understand that Mr. Saun-

ders had succeeded Mr. Luikart as head of the adminis-

trative receiverships and had entered two judgments

in two separate district courts and entered them in the

name of Mr. Luikart, receiver, instead of Mr. Saunders,

receiver. These judgments were respectively in the

Exchange Bank of Bladen and the Bank of Logan

County, Gandy. Both of these banks have always been

administrative receiverships. One judgment had already

been assigned by Mr. Luikart to Mr. Saunders (B. of

Ex., p. 23, Q. 69). No damage was alleged to have been

done by this error of the local attorneys.

No error was mentioned in connection with the Hos-

kins State Bank.
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Mr. Saunders further testified that the staff employees
in the liquidation of both judicial and administrative
receiverships was the same as employed by Mr. Luikart
in the same work, that he "just took it over." He and
Mr. Luikart agreed that they would consult on the
hiring and firing of employees and would fix the salaries
of the employees and that Mr. Hedge, the auditor em-

..ployed by both of them, should work out the propor-
tions of the salaries to be paid to the two receivership
systems.

Mr. Saunders testified that the employees were com-
petent and well worth the salaries being paid to them.

• He further stated that he had never known of any
instruction given by Mr. Luikart to any employee that
was contrary to instructions given by him, or of any
interference between the two sets of duties between em-
ployees ( B. of Ex., p. 26, Qs. 100, 101; p. 27, Qs. 102-
107).

There was a disagreement between Mr. Luikart and
Mr. Saunders concerning an attorney's fee arising out
of the liquidation of the Bank of Benkelman, a judicial
receivership. Attorney George Craven had prepared an
appeal to the supreme court as to when any bank might
collect stockholder's liability. He asked $500 and Mr.
Luikart asked Mr. Saunders to contribute toward this
fee, as the decision would affect the liquidation of all

of the banks in both of the judicial and administrative
receivership systems (B. of Ex., p. 28, Q. 112). Mr.

Saunders refused to pay any part of the fee (B. of Ex.,

p. 28, Q. 116).
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Mr Saunders testified that the employees of the bank

liquidation set-up are under two separate bonds, one for
the work in connection with administrative receiverships

and one for the judicial receiverships. They had been

under a blanket bond prior to Mr. Saunders taking over

the administrative receiverships, which could have been

renewed if Mr. Saunders had agreed to it. Mr. Saunders

felt that a division of the employees, one group to work

full time in the administrative receiverships and one

to work in the judicial receiverships could not be ac-

complished without incurring expenses (B. of Ex., p. 21,

Qs. 140, 141), since he might have to hire an assistant

receiver to take care of administrative receiverships in

the same counties where a judicial receivership is lo-

cated. It is now the practice to have one assistant re-

ceiver take care of as many receiverships as are con-

tiguously located.

Mr. Saunders further testified that F. C. Radke is

employed by both receiverships, that the administrative

pays forty per cent of his salary, and that he, Mr.

Saunders, neither directed Mr. Radke to take part in

this trial nor forbade him to do so; that Mr. Radke had

never refused to do any work that Mr. Saunders had re-

quested of him.

It was stipulated that no part of the $4,500.00 salary

of the Superintendent of Banks was paid from the funds

of failed banks.

E. H. LUIKART testified that he had been the re-

ceiver of the Hoskins State Bank since 1931 and still is

such receiver; that he had conducted the receivership
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according to law and orders of the court. He also stated
that he is receiver of some 199 other banks in various
parts of the state; that his office headquarters are in
the state capitol, adjacent to the quarters of the Depart-
ment of Banking; that since January, 1935, when he
ceased to be the Superintendent of Banks, he has devoted

all of his time to the supervision of the liquidation of

these 200 banks, his salary for this work is $4,250.00 per

year, about $24.00 of which comes from the Hoskins

State Bank.

He further testified that the Hoskins State Bank could

be fully liquidated by July 1st (B. of Ex., p. 39, Q. 196).

Mr. Luikart also said that all of the 200 banks still

in his charge are to be closed upon complete liquida-

tion (B. of Ex., p. 46, Q. 218).

The number of employees decrease as the banks are
closed.

Mr. Luikart corroborated Mr. Saunder's testimony as
to the hiring, payment, and control of the liquidating
staff.

He stated that he had never attempted to direct the

work in the administrative system since Mr. Saunders

took it over, nor had Mr. Saunders interferred with the

work in the judicial system, nor did he know of any

instruction where any employee was confused by the

dual system of receiverships and their functioning side

by side (B. of Ex., p. 44, Q. 227; p. 45, Q. 229).
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Mr. Luikart expressed his willingness to divide the

staff between the two receivership systems, decreasing

the number of employees as the work of liquidation de-

creased.

He further testified to the employment of assistant

receivers, in which one man is given as many banks to

care for as possible, and his salary is pro rated among

the banks he serves in proportion to the service rendered

(B. of Ex., p. 121, Qs. 242-3-4-5). These assistant re-

ceivers in judicial receiverships are responsible to Mr.

Luikart and the appointing court.

IVAN W. HEDGE testified that he had been employed

by the receivership division for ten years, eight years as

central auditor and two years as field auditor; that the

records are kept separate for the judicial and adminis-

trative banks. These records show that the Hoskins

State Bank has paid dividends of 78% and that at the

date of the hearing (February, 1936) another dividend

of 4% was ready for distribution. (A dividend of 10%

was paid in July, 1936, making total dividends of 88%.)

Mr. Hedge said there was no difficulty in his auditing

department, which has seven employees, arising from the

dual system of receiverships (B. of Ex., p. 124, Qs. 270-

1-2-3-4), nor had he known of any interference between

the judicial receiver, Mr. Luikart, and the administra-

tive receiver, Mr. Saunders, or vice versa.

Mr. Hedge testified that the "receivership division"

for the liquidation of failed banks has existed since the

Guaranty Fund Commission, and that the work of the
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division has gone on through various changes of nomen-
clature of the department head; the phrase "receivership
division" had no legal standing; it was used merely for
convenience as an apt description of the organization.
This organization files reports of the condition of the
active trusts among the failed banks at least once a
year, sometimes oftener.

Mr. Hedge testified that he knew of no effort on the
part of Mr. Luikart to presume to conduct a receivership
division in the Department of Banking, instead he re-
ferred to his work as judicial receiverships (B. of Ex.,
p. 127, Q. 219).

Mr. Hedge also testified that the expense of transfer-
ring a bank from one receiver to another would approxi-
mately reach the following figures per bank:

Field Auditor $8.81
Time — Assistant Receiver 3.50
Filing fee 8.00
Drafting legal papers 10.00
Attorney's fee 50.00

These figures were based on Mr. Hedge's knowledge
of the transfer of banks from the Receiver Bliss, prede-
cessor of Mr. Luikart in the judicial receiverships and
the transfer of the administrative receiverships from
Receiver Luikart to Receiver Saunders.

Mr. Hedge further testified that the item of 3.50
for service of a field auditor in the Hoskins State Bank
would be a necessary expense, even if the transfer were
not attempted, since the audits are made regularly about

every six months, and further stated that if the attorney
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general's office would do some of the work on the legal
papers free then that item might be reduced. However,
he knew of no tax appropriation to pay the attorney
general's staff for such work.

The evidence of Mr. Hedge showed that in closing
bank receiverships, Mr. Luikart had abandoned worth-
less judgments for stockholder's liability, or had sold
some on which recovery was highly problematical for a

small part of their face value. Items of assets are fin-

ally sold at public auction.

ROBERT H. DOWNING testified that he had been

employed in state banking matters since 1924, except for

two years, 1929 to 1931; that his present office is Chief

of the Receivership Division, whose duties comprise

general supervision of all of the banks in liquidation,

both judicial and administrative.

The existence of two systems has caused Mr. Downing

no trouble or confusion, except that he did not wish to

waste time testifying in the case at bar, and that he had

noticed some discussion among the employees as to

the outcome of this lawsuit.

The two systems and the fact that Mr. Saunders is

head of one system and Mr. Luikart the head of the

other, had occasioned him no difficulty. However, Mr.

Downing corroborated the testimony of Mr. Saunders

in regard to the error of certain local attorneys who

failed to note the transfer of administrative receiver-

ships from Mr. Luikart to Mr. Saunders and took judg-

ment in the name of Mr. Luikart, both in the Bank of
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Bladen and the Bank of Logan County at Gandy, but
the mistakes were readily corrected (B. of Ex., p. 148,
Q. 430).

Mr. Downing further testified that in some matter con-
nected with the Bank of Hildreth, an administrative re-
ceivership, Mr. Radke was requested to bring suit and
did so and no trouble to the depositors resulted.

A. B. SCANNELL testified that he is the assistant
receiver of the Hoskins State Bank; that in his opinion

a sale of the remaining assets could be held in June,

1936, and that the stockholders' liability could be col-

lected thereafter. He was not sure of the period required

as to the collection of the stockholders' liability.

FRANK PHILLIPS, a member of the depositors' com-

mittee of the Hoskins State Bank, testified that it was

the desire of the committee to resist the transfer to the

Department of Banking. He had received information

from Mr. Radke that the cost of the transfer would be

greater than for Mr. Luikart to act for the remaining

time of the receivership, but that if liquidation would be

cheaper by the transfer, he would prefer the transfer.

The depositors want the least expensive method. The

evidence does not show that the attorney general or any

person interested in ousting Mr. Luikart had ever con-

sulted with the depositors' committee about this action

in any way.

MR. LITIKART was recalled to the stand and testified

that he would have to hire additional counsel to repre-

sent him in these transfers with additional expense to

the depositors.
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PROPOSITIONS OF LAW AND AUTHORITIES

IN SUPPORT THEREOF

1.

"The powers of government of this State are divided

into three distinct departments, the legislative, execu-

tive and judicial, and no person or collection of persons

being one of these departments, shall exercise any power

properly belonging to either of the others except as

hereinafter expressly directed or permitted."

Art. II, Sec. 1, Constitution of Nebraska.

State V. State Bank of Minatare, 123 Neb. 109,

242 N. W. 278.

The appointment of a necessary receiver of an in-

solvent state bank is an exercise of the judicial function

of government which is vested in the courts by the

Constitution, and cannot be exercised by, or subjected

to, the control of the executive or the legislative depart-

ments of government.

State v. State Bank of Minatare, 123 Neb. 109,

242 N. W. 278.

State v. First State Bank, 123 Neb. 620, 243

N. W. 877.

State v. Nebraska State Bank, 124 Neb. 449,

247 N. W. 31.

The appointment of a person as receiver of an in.

solvent state bank, who, at the time of his appointment
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was secretary of the Department of Trade and Com-
merce and who was described as such secretary in the
court's order appointing him, is, notwithstanding such
description, an individual personal appointment and the
reference to the office which he then held is merely
descriptio personae and does not include or bind the
office held by the appointee.

18 C. J. 968-969, Descriptio Personae.
State v. State Bank of Minatare, 123 Neb. 109,
242 N. W. 278.

State v. First State Bank, 123 Neb. 620, 243
N. W. 877.

State v. Nebraska State Bank, 124 Neb. 449,
247 N. W. 31.

Hertz v. Knudsen, 6 Fed. (2nd) 812, see par.
at center of first col., p. 817.

IV.

The appointment and removal of receivers rest with
in the sound discretion of the courts, but the exercise
of that discretion should be grounded in some considera-
tion of justice or expediency based on evidence.

11cCullough v. Merchants Loan & Trust Co.,
29 N. J. Eq. 217.

Decker Bros. v. Berners Bay M. 41 M. Co., 2
Alaska 504.

McTammany v. Day, et al., (Ida.) 128 Par. 563.
Ex Parte Faust, (S. C.) 81 S. E. 7.
State v. Bank of Glenrock, (Wyo.) 253 Pac.
665.

Burnham v. Bennison, 121 Neb. 291, 236 N. W.
745.
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Pavel v. Hotovy, 5 S. C. J. 806, 268 N. W. 297.

14A C. J. 976, par. 3214.

53 C. J. 91, par. 112; p. 92, par. 113.
1 Clark, Receivers 2nd Ed., par. 690, p. 1001.

Braver Liquidation of Financial Institutions,

par. 1033, p. 1200.

9 Zollman Banks & Banking, par. 6252.

V.

The appointing court should never exercise its power

to remove its receiver capriciously nor arbitrarily, but

only for just cause shown.

McCullough v. Merchants Loan 4

N. J. Eq. 217.

Decker Bros v. Berners Bay M.

Alaska 504.

McTammany v. Day, et al., (Ida.)

Ex Parte Faust, (S. C.) 81 S. E.

14A C. J. 976, par. 3214.

53 C. J. 91, par. 112, p. 92, par.

1 Clark, Receivers 2nd Ed.,. par.

Braver Liquidation of Financial

par. 1033, p. 1200.

VI.

Trust Co., 29

M. Co., 2

128 Pac. 563.

7.

113.

690, p. 1001.

Institutions,

Just cause for the removal of the appointed receiver of

an insolvent state bank would be incompetency, mis-

representation as to his fitness, inefficiency, neglect of

duty, misconduct, mismanagement of the trust, dissipat-

ed habits, dishonesty, contumacy or contempt, failure to

exercise ordinary diligence, personal interest in the sub-
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ject matter, lack of indifference, impartiality and un.

biased action as between the parties interested.

53 C. J. 92, par. 113.

Braver on Liquidation of Financial Institutions,
par. 1033.

VII.

The exercise of judicial discretion capriciously, arbi-
trarily or without just cause constitutes an abuse of that

discretion which will be reviewed, reversed and set aside

by the supreme court.

4 C. J. 804, par. 2769.

Sec. 20-1090, C. S. N. 1929.
Hilliard v. Sterlingtvorth Ry. Sup. Co., 221 Pa.
503, 70 Atl. 819.

Meyer v. Cullen, 54 N. Y. 397.
State V. Mooney, 10 Ia. 506.
State v. District Court, (Ia.) 238 N. W. 290,
80 A. L. R. 339.

VIII.

The judicial liquidation of insolvent state banks is

not contrary to existing law nor to the legally expressed

intention of the legislature.

S. F. 263, Laws of 1933, pp. 132-186.
Governor's Message, House Journal 1935, p. 114.
H. R. 38, Laws of 1935, p. 88.
State v. Nebraska State Bank, 124 Neb. 449,

Syl. 2.
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IX.

Statutes operate prospectively only unless the legis.

lature clearly intended them to operate retrospectively.

Adair v. hiller. 109 Neb. 295, 190 N. W. 865.

Slate v. Federated Merchants' Mut. Ins. Co.,

117 Neb. 98, 219 N. W. 847.

War Finance Corporation V. Thornton, 118

Neb. 797, 226 N. W. 454.

Bliss v. Redding, 121 Neb. 69, 236 N. W. 181.

Tynon v. Bliss, 121 Neb. 80, 236 N. W. 184.

X.

The legislature has power to, and by S. F. 263,

Chapt. 18, Laws of 1933, did create an administrative

system of liquidation of insolvent state banks which is

prospective in operation, but it has no power to oust

the courts of jurisdiction over those banks placed in

judicial receivership previous to the passage of S. F.

263, nor did it attempt or intend to do so.

State V. State Bank of Mimi tare, 123 Neb. 109,

242 N. W. 278.

Andrew v. Bevington Savings Bank, et al., 221

N. W. 668, 206 Ia. 869.

XI.

When the district court has legally acquired jurisdic-

tion of an action, it retains it for the purpose of enter-

ing all necessary judgments and orders proper under

the pleadings and the evidence until the complete dispo-

sition of the action.

Bolisch v. Robinson, 106 Neb. 449.

4
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State v. State Bank of Minatare, 123 Neb. 109,
(at bottom of page 113).

15 C. J. 825, par. 139.
Kamp v. Kamp, 59 N. Y. 212.
O'Conner v. Rhodes, 79 Fed. (2nd) 146, Syl. 12.

XI I.

The Department of Banking is merely an administra-
tive agency of the state created by legislative act,

having no separate corporate entity and has no power
or authority beyond that conferred upon it by statute.

59 C. J. 111, par. 118.

State v. Clamme, (Ind.) 134 N. E. 676.
People v. Righeimer, (Ill.) 132 N. E. 229.

Department of Public Works v. Ryan, 191 N. E.

259.

Department of Public Works V. Schlich, 194

N. E. 587.

Huffman v. State Roads Corn., 137 At!. 358.
In Re Valley Forge Park Comm., 33 Pa. Co.

325.

County Board of Education v. Slaughter, 160

So. 758.

Acme Refining Co. V. State, 86 S. W. (2nd) 507.

City of Atlanta v. State, 182 S. E. 184.

State v. Halladay, 252 N. W. 735.

XIII.

There being no statute conferring upon the Depart-

ment of Banking the power to be appointed a judicial

receiver of an insolvent bank, nor to accept such ap-
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pointment, nor to qualify as a judicial receiver by sub-

scribing an oath and furnishing bond, nor in any way

to act as a judicial receiver or as an agent of a court,

the order of the court presuming to appoint the Depart-

ment of Banking as successor receiver superseding E. H.

Luikart is a nullity.

Business transacted at a special session of the legis-

lature the subject matter of which was not included

within the governor's proclamation calling the session,

is of no effect and proceedings had under the authority

attempted to be conferred by the legislature in such

circumstances are void.

Art. IV, Sec. 8, Constitution of Nebraska.

C. B. & Q. Ry. Co. v. Wolfe, 61 Neb. 502, 86

N. W. 441.

Governor's Proclamation, Senate & House Jour-

nal, Fifty-first Session 1935, pp. 11, 281.

XV.

"No allowance shall be made for the incidental ex-

penses of any state officer except the same be made by

general appropriation * * *. No money shall be drawn

from the treasury except in pursuance of a specific

appropriation made by law, * * *, and no money shall

be diverted from any appropriation made for any pur-

pose, or taken from any fund whatever, either by joint

or separate resolutions."

Art. III, Sec. 25, Constitution of Nebraska.

State v. Wallichs, 15 Neb. 609.
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Providence Washington Insurance Cu. v. Wes-
ton, 63 Neb. 764.

XVI.

The attorney general cannot maintain this action
either on behalf of the state whose interest ended when
the charter of Hoskins State Bank was forfeited and a
receiver appointed in 1931 or on his own behalf since
he was not shown to be a real party in interest such as
a stockholder or creditor of the bank.

Havemeyer v. an Francisco Superior Court, 84
Cal. 327, 24 Pac. 121, 18 Am. St. Rep. 192,
10 L. R. A. 627.

Chapt. 20, Art. 3, C. S. N. 1929.

ARGUMENT

It is the contention of the receiver and the depositors
committee, appellants herein, that there was no cause
shown for the removal of the receiver and that conse-
quently the order of removal was capricious and arbi-
trary and an abuse of the court's sound discretion which
should be reviewed, reversed and set aside.

The only finding of the court which suggests any
reason at all for removal is absolutely not sustained
by the evidence and is in fact contrary to the undisputed
evidence.

The finding of the court ( Tr. 30) is as follows:

"The court further finds that a centralized re-
ceivership of all insolvent state banks under the
Department of Banking of the State of Nebraska, as
receiver, would result in greater economy and effi-
ciency, and would be for the best interests of depos-
itors of insolvent state banks.
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"The court further finds that it would be for the
best interests of said Hoskins State Bank, Hoskins,
Nebraska, and all its depositors and creditors and
all persons interested in the assets thereof, to remove
said E. H. Luikart, as receiver thereof, and to ap-
point the Department of Banking, State of Nebraska,
receiver thereof, in place of and instead of the said
E. H. Luikart."

We further contend that this action was instigated
by the governor and the legislature; that the governor

and the legislature acted illegally in directing the

attorney general to bring this action; that the attorney

general has no interest in the action and cannot legally

maintain it; that the action is illegally financed from

state funds; that it is an attempt on the part of the

governor and the legislature to coerce, intimidate and

dictate to the courts of this state in matters exclusively

under the jurisdiction of the courts; that the district

court did not properly protect its jurisdiction against

this encroachment upon it; that the appointment of the

Department of Banking as a judicial receiver is a nullity,

since the department is not legally qualified to become

a judicial receiver or to act as one; that the depositors

never requested this action be brought and were never

consulted about it, and that it was in fact prosecuted

against their will; that the various bank liquidation

statutes now in force do not indicate an intention on

the part of the legislature to have but one centralized

receivership system under the direction and control of

the Department of Banking, but on the contrary, these

statutes indicate the clear intention to have four sepa.

rate systems, only one of which was to be under the

control of the Department of Banking; and that the

removal of Luikart as receiver of Hoskins State Bank
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and the transfer of the receivership to another would
not be for the benefit of the depositors and other credi-
tors of that bank but would, in fact, be injurious
to them.

Let us first determine what constitutes an abuse of
discretion. We believe that the supreme court of Iowa
in State v. District Court, 238 N. W. 290, 80 A. L. R.
339, has given us an adequate definition. It is as fol-
lows:

"The 'abuse of discretion' for which the act of
an inferior court will be set aside ' does not
imply a bad motive, or a wrongful purpose, or per-
versity, passion, prejudice, partiality, moral de-
linquency, willful misconduct or intentional wrong;
but if the reasons given by the court are clearly
untenable or unreasonable, if its action clearly
amounts to a denial of justice, if clearly against
justice or conscience, reason and evidence, it has
abused its discretion.

"Discretion " * * does not mean the arbitrary
will or merely individual or personal view of the
judge."

We also believe that the abuse of discretion com-

plained of in this case is reviewable by the supreme

court. In Meyer v. Cullen, 54 N. Y. 397, it was stated:

"An abuse of judicial discretion has always been,
and always ought to be, the subject of review in
some form."

And we believe that by Sec. 20-1090, C. S. N. 1929, a

review by appeal is specifically provided for.

This case in part involves the construction of a much
discussed enactment of the Nebraska legislature, namely,

that part of the banking law known as Sec. 8-192,
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C. S. N. 1929. The law has been repealed for three
years, but the situation with regard to insolvent banks
created by that law still exists, although another yeas
should see the end of judicial receiverships by its oper-
ation.

The debated section of the law reads as follows:

"The Secretary of the Department of Trade and
Commerce shall be the sole and only receiver of
failed or insolvent banks and shall serve as such
without compensation other than his compensation
as Secretary of said department."

In the case of State v. State Bank of Minatare, 123
Neb. 109, 242 N. W. 278, the section of this provision
was fully discussed and most clearly and emphatically
enunciated by this court. As counsel for E. H. Luikart,
appellant in that case, I assisted in presenting to the
court arguments to show that this section meant that
the Secretary of the Department of Trade and Com-
merce, an executive or administrative officer, must, at
the direction of the legislature, be appointed as an
officer of the district court in charge of the liquidation
of a failed bank, that this provision was mandatory and
that no one else was eligible to be appointed receiver.
It seemed to me then that the courts had no discretion
in this matter and that E. H. Luikart, personally, was
not the appointee of the court but that his official
capacity received and was obliged to receive that ap-
pointment.

My arguments were not convincing. The district court
and the supreme court did not agree with me, and in the
four years which have elapsed since the rendering of the
decision by this court, I have been not only silenced by
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that decision but even convinced that I was wrong. I
can now subscribe to what the court declared:

"In a cause properly before a court of equity for
determination the appointment of a necessary re-
ceiver is a judicial function which cannot be exer-
cised or controlled by the governor or the legisla-
ture. It is an imperative duty of the judicial de-
partment of the government to protect its jurisdic-
tion at the boundaries of power fixed by the consti-
tution."

While Section 8-192, C. S. N. 1929, was still in force,

E. H. Luikart, then Secretary of the Department of

Trade and Commerce, was appointed by the district

court of Wayne county as receiver of the Hoskins State

Bank. Before the law had been repealed in 1933, he

was appointed receiver of about 200 more insolvent

banks, in 95 as the original receiver, in the others as

successor of Clarence G. Bliss and others.

In 1933 this law was repealed and S. F. 263, Chapt.

18, Laws 1933, replaced it, creating an administrative

liquidation system responsible to the executive depart-

ment of the government and having as its head a Super-

intendent of Banks. By the terms of this 1933 act,

Sec. 8-192, C. S. N. 1929, was amended to read:

"The Department of Banking is hereby designat-
ed the receiver and liquidating agent of failed or
insolvent banks."

Under this act no effort was made by the legislature

to encroach upon the functions of the judiciary in cases

already properly under the control of the district courts;

no attempt to remove E. H. Luikart as receiver and to

substitute for him the Department of Banking either as

the administrative liquidator or as the judicial receiver

was authorized or directed.
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The legislature recognized the existence of a central-
ized judicial receivership occurring before the passage
of the act of 1933, and set up a new centralized admin-
istrative system to care for bank failures occurring
after May, 1933.

It is true that Mr. Luikart, after the office of Secre-
tary of the Department of Trade and Commerce was
discontinued, was appointed Superintendent of Banks
and as such superintendent was charged with the gen-
eral supervision of the failed banks for which the De-
partment of Banking was the administrative receiver, or
liquidator. But the dual system was in existence and
judicial and administrative systems operated side by
side, using the same staff of employees, not interfering
with each other in any way, proceeding economically
and efficiently toward liquidation of all failed banks.
A certain unity was achieved between the two systems
by the fact that Mr. Luikart held both the judicial ap-
pointment as receiver and the political appointment of
Superintendent of Banks.

In January, 1935, a slight change of the political com-
plexion of the governorship brought about the appoint-
ment of a new Superintendent of Banks, one B. N.
Saunders. Thus those receiverships for which the De-
partment of Banking is the administrative liquidator
passed automatically under the supervision of the new
Superintendent of Banks.

The unity of the centralized judicial and administra-
tive receivership systems was destroyed by this appoint-
ment, but not its efficiency, nor economy. E. H. Luikart,
who had received no compensation from the failed banks
for his services as long as he drew his salary as Super-
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intendent of Banks from legislative appropriation, agreed

to accept a salary of $4,250 per year, or about $24 per

trust, each contributing to his pay. Office room con-

tiguous to the Department of Banking rooms in the
State House was provided for Mr. Luikart; the same

staff of employees continued to use the same equipment

and perform exactly the same duties as before. No

complaint arose from either Mr. Saunders or Mr. Lui-

kart nor is there any complaint on record from any de-

positor or creditor of a failed bank as to the function-

ing of the dual system. For convenience Mr. Luikart's

group was known as the "Judicial Receiverships"; it

was not, as alleged in the attorney general's petition,

conducted as a Receivership Division in the Department

of Banking. This term was applied to the receiverships

which the Department of Banking was liquidating un-

der the administrative system, which had been trans-

ferred from the supervision of Mr. Luikart as Superin-

tendent of Banks to that of Mr. Saunders, the new

Superintendent of Banks.

The evidence presented in this case shows that some

confusion was caused by this transfer, though no dam-

age was done. Certain judgments in the Bank of Logan

County, Gandy, Nebraska, were taken by the local attor-

neys wherein Mr. Luikart was named as Superintendent

of Banks instead of Mr. Saunders, and in the Franklin

County Bank, Hildreth, Nebraska, there was a slight

delay in bringing a suit. No harm was done by any of

these alleged difficulties. No errors were reported in the

judicial receivership.

Mr. Luikart and Mr. Saunders agreed to have their

auditor, Mr. Hedge, work out a pro rata scheme of pay-
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ment for employees, by which the judicial receivership
paid 60% of the employees' salaries, the administrative
receivership 40%. The employees were in the position
of an attorney with two clients whose interests are not
adverse and do not conflict, one of whom takes up 60%
of his time and the other 40%.

Save for the fact that Mr. Saunders testified that he
spent some time privately worrying as to whether he
was getting his full 40% of the services of his staff
(though he never brought this worry to the stage of
inquiry or open complaint), there was no evidence of
friction or interference between the two systems in any
particular, nor has there been one particle of evidence
introduced to prove that there is any diminution of
efficiency or economy in liquidation due to the duality
of receivership control.

In 1935 the legislature not only recognized the possi.
bility of a judicial receivership for failed banks respon-
sible to the courts, and of the centralized administrative
system responsible to the executive department of gov-
ernment, but added thereto two other liquidation sys•
tems and gave to depositors in banks failing hereafter
a choice as to which liquidation they would pursue. By
Fl. R. 38, Laws of 1935, page 88, which amended Sec.
8-190, C. S. Supp. 1933, it is now provided that an in-
solvent bank may be liquidated by a local committee of
trustees selected by the depositors; and banks whose
deposits are insured by the Federal Deposit Insurance
Corporation shall be liquidated by that corporation as
receiver; the four systems of liquidation now operating
are the judicial under the supervision of the various
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district courts, the administrative under the supervision

of the Superintendent of Banks, the depositors liquidat-

ing trustees not supervised, and the Federal Deposit

Insurance Corporation as receiver.

In 1935 the legislature was called in special session

by the Governor ( Senate & House Journal, pp. 11-14)

for the purpose among other things of

"1. Amendment of H. R. 392, Fiftieth Session,

Legislature of Nebraska, to provide that a report

of the investigation of the audit of all the business

transactions and activities of the Department of

Banking including its activities as a receiver and

liquidating agent of failed or insolvent banks, be

made to the legislature at its extraordinary session

herein convened; * * *."

Other subjects mentioned in the Governor's proclama-

tion for legislative action are acceleration of payment

of delinquent taxes, appropriations for real estate com-

missioner, and aeronautic commission, reimbursement

of the national guard, taxation of motor vehicles, bond

issues for counties and municipalities based on a gaso-

line tax, storm sewer construction in villages, subway

and viaduct building in cities of first and second class,

social security, gasoline tax, ethyl alcohol blends, sal-

aries for the old age pension commission. No mention

is made in the Governor's proclamation of any action

effecting transfer of judicial bank receiverships to the

present Superintendent of Banks or to the Department

of Banking. Despite the omission of any such business

in the proclamation of the Governor, we find on page

57, Chapt. 2, Laws, Special Session, 1935, a joint and

concurrent resolution of the legislature "directing and
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authorizing the attorney general to take judicial action
to transfer receiverships of insolvent banks to the Super-
intendent of Banks." The text of the resolution reads:

"That we concur in and endorse the efforts of
the Governor and the Superintendent of the State
Banking Department in their endeavor to have the
bank receiverships now under judicial control trans-
ferred from the former Superintendent of the State
Banking Department to the present Superintendent
of the Department.

"That we ask the attorney general immediately to
proceed, as requested by the Governor, to take
whatever legal action is necessary to accomplish
under the provision of H. R. 392 of the Fiftieth
Session of the Nebraska legislature.

"Approved November 26, 1935."

H. R. 392 of the Fiftieth Session of the Nebraska leg-
islature (Laws 1935, p. 97) is entitled:

"An act relating to banks and banking; to pro-
vide for an investigation and audit of all the busi-
ness transactions and activities of the Department
of Banking, including its activities as receiver and
liquidating agent of failed or insolvent banks,
since January 1, 1930; to provide methods of pro-
cedure and rules and regulations for said investiga-
tion and audit; to provide that the attorney general
shall give such assistance and help in said investi-
gation and audit, when requested by the auditor;
to provide that all information arising out of said
investigation and audit which includes violation
of law, fraud or negligence shall be reported to the
attorney general for action; to provide penalty for
violation of this act and for failure to comply with
the request of the auditor and those acting for or
with him in conducting such investigation and
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audit; to appropriate the
Dollars ($20.000) or as
necessary for the purpose
and purpose of this act
gency."

sum of Twenty Thousand
much thereof as may be
of carrying out the intent
and to declare an emer-

In the body of the act occurs this sentence ( Sec. 7) :

"Whenever it shall appear to the attorney gen-
eral that in connection with some transaction or
act involving the affairs or assets of some state
bank during the time it was a going concern, or
during the process of receivership or liquidation,
that the criminal law of the State of Nebraska has
been violated or that any cause of action exists
against any person, partnership, association, or
corporation in favor of or against the receiver in
any failed state bank, Department of Banking or
the State of Nebraska, he shall at once bring such

action as may be proper under the circumstances."

At first glance this last sentence may seem to author-

ize any action brought by the attorney general, but

taken in conjunction with the title of the act, it be-

comes apparent that the actions contemplated must be

based on violation of law, fraud or negligence, and the

appropriation mentioned in Section 9 of the act may be

used only in the audit and investigation themselves, or

in such prosecutions as the attorney general might base

on information given from the audit.

Pursuant to the Call of the Governor, the Special

Legislative Session of 1935 amended H. R. 392 to permit

the report of the auditing committee to be received im-

mediately. It should be noted that the auditing commit-

tee interpreted the phrase, "Activities of the Depart-
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ment of Banking, including its activities as receiver and
liquidating agent of failed or insolvent banks, since
January 1, 1930," to include the judicial receiverships
of E. H. Luikart, although these were never an activity
of the Department of Banking, nor were they in any
wise responsible to it nor even mentioned in H. R. 392.

This amendment, Chapt. 3, Laws, Special Session,
1935, page 58, goes no farther than the Governor's proc-
lamation provides.

But the joint resolution, Chapt. 2, Laws, Special Ses-
sion, 1935, page 57, goes much farther than the subject
matter suggested in the proclamation. It directs the
attorney general to undertake, not the prosecution or
action based on violation of law, fraud, or negligence,
contemplated by H. R. 392, Laws 1935, but a civil action
to transfer judicial receiverships from one receiver to
another, being no part of the audit whatever, and by
skillful reference to H. R. 392 to make available to the
attorney general for this purpose the unused portion
of the appropriation made in H. R. 392.

This resolution should be held to be of no force and
effect whatever, and the proceedings undertaken in ac-
cord with it to oust one judicial receiver and substitute
another, illegally financed from the appropriation made
under H. R. 392, Laws of 1935,-41,094.40 having al-
ready been paid out,—although no violation of law or
fraud or negligence is concerned in any suit filed,—such
proceedings should be reversed with the instruction that
they be dismissed.
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• Such arrogant disregard by the legislature and the

Governor of the limitations of the executive proclama-

tion in passing and approving the joint resolution

coupled with such complete misinterpretation of the

phraseology of H. R. 392 by the auditing committee

mark this proceeding to compel a change in the judicial

receivers, either with crass ignorance or malicious polit-

ical persecution.

First the auditing committee, employed to investigate

receiverships administered by the Department of Bank-

ing, ignored that department utterly and investigate not

one administrative receivership, but confine themselves

wholly to judicial receiverships which were never men-

tioned in the statute, and then the legislature, ignoring

the fact that the Governor in calling the special session,

permitted no change whatever in H. R. 392 except the

date for reception of the committee's report, deliber-

ately changed the purpose of the act by instructing the

attorney general to bring civil ouster suit and pay him-

self therefor from the fund set up to pay for special

criminal prosecutions or actions for recovery of money

based on fraud.

We believe it is established beyond question that any

business transacted by a special session of the legisla-

ture which is not mentioned in the Governor's proclama-

tion is void. But this appeal is taken because a district

court allowed his jurisdiction to be invaded under color

of that void resolution.

Pursuant to that resolution the attorney general in-

stituted the present action in the Hoskins State Bank
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receivership proceedings. This attempt by the executive
and legislative departments of government to intimidate,
coerce and direct the action of the judiciary is now
blamed in the evidence, given in this case, for an indefi-
nite loss of time by the employees of both liquidating
systems and for a general feeling of uncertainty. No
specific instances of loss of time were mentioned except
the time spent in trying the case itself.

In the trial, no evidence whatever was produced to
show any criticism of the liquidation of Hoskins State
Bank as administered by E. H. Luikart, the receiver
appointed by the district court of Wayne county, Ne-
braska. The court at the close of the trial orally stated
his complete satisfaction with the administration of his
receiver. When the attorney general had failed to pro-
duce any evidence of maladministration or criticism,
then Mr. Luikart affirmatively attempted to show that
there had been no criticism whatever of his adminis-
tration and that he had performed his duties as receiver
completely and satisfactorily. Over the objection of the
attorney general as being incompetent, irrelevant and
immaterial, the evidence was barred and the court rul-
ing on the objection stated that there was no issue in
this case on the conduct of the administration of E. H.
Luikart (B. of Ex., p. 36, Q. 176).

No evidence was introduced to show any material con-
fusion in the dual administration, or any conflict be-
tween them prior to the unwarranted and illegal inter-
ference by the executive and legislative departments of
government in the affairs of the judicial receiverships.
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Outside of the fact that Mr. Saunders occasionally

received some of the mail intended for Mr. Luikart, thus

necessitating carrying an occasional letter into an ad-

joining room to the proper recipient and the confusion
caused in Mr. Saunders' mind by this action, not one

instance of confusion or loss of efficiency caused by the
operation of the two systems was even suggested in the

evidence. It was not brought out whether even one of

these letters concerned the liquidation of Hoskins State

Bank, which is the subject of the attorney general's

action.

The principal effort of the attorney general was to

prove economy which would result to the creditors of

Hoskins State Bank by reason of dispensing with the

salary paid to Mr. Luikart from the assets of that bank.

Nothing was said as to whether the Department of

Banking would receive compensation for its services as

judicial receiver, a service which it is certainly not re-

quired by law to render free if it is able to render such

a service at all. The expenses of Mr. Luikart's salary

for the Hoskins State Bank during the six months

which it was estimated would be necessary to close the

liquidation finally, would be about $12.00.

In order to save this $12, the bank would have to

spend a minimum of about $68.50 for the expenses ot

the transfer, according to testimony of Mr. Hedge, who

based the conclusion on his knowledge of expenses re-

flected in transferring judicial receivership from Clar-

ence G. Bliss and others to E. H. Luikart.

It was kindly offered by the counsel for the attorney

general's office to prepare some of the legal papers re-
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quired ; but even this contribution could not lower the
estimated cost more than $10 at the extreme limit.

No evidence whatever was offered to show that there
would be any change or improvement in the liquidation
of this trust, even if Mr. Luikart were out.

No advantage in efficiency, no further methods of
economy were suggested over and above those which Mr.
Luikart has practiced for the past five years. Not one
definite advantage to the Hoskins State Bank trust was
suggested in the petition of the attorney general or
proved in the evidence at the trial.

The main reliance of the attorney general, in attempt-
ing to carry out the directions given him by the legis-
lature and the Governor, was placed on the interpreta-
tion of Sec. 8-192, C. S. N. 1929, of which this court has
twice disapproved, namely, that in appointing E. H.
Luikart as receiver of the Hoskins State Bank, the court
did so only because he was Secretary of the Department
of Trade and Commerce, not because he was a fit and
reliable person to become an officer of the court and to
carry out the liquidation of a failed bank wholly under
the court's jurisdiction and according to law. The theory
of the attorney general is that, since Mr. Luikart re-
ceived this appointment, while he was Secretary of the
Department of Trade and Commerce and before the
supreme court had clarified the law under which the
court acted in appointing him receiver of the Hoskins
State Bank, he should now, having ceased to be Secre-
tary of the Department of Trade and Commerce, also
give up the appointment as receiver regardless of the
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propriety of doing so and the additional and useless

expense that such action would cause to the depositors

and other creditors of this bank.

It is true that in every place in the petition and order

of appointment, and bond and oath, where Mr. Luikart's

name appears, he is described as "Secretary of the De-

partment of Trade and Commerce."

But it has long been an established rule of law that

a phrase descriptio personae does not alter the indi-

vidual responsibility of the person described, or transfer

his responsibility, powers, and duties to the office men-

tioned in the description.

In 18 C. J. 968-969, it is stated:

"By this (descriptio personae) is meant a word

or phrase used merely for the purpose of identify-

ing or pointing out the person intended and not as

an intimation that the language in connection with

which it occurs is to apply to him only in the,

official or technical character which might appear

to be indicated by the word."

This court made the point quite clear in State v. State

Bank of Minatare, 123 Neb. 109, commencing on page

112, where it said:

"In the present proceeding the state on the rela-

tion of the attorney general invoked by petition

the power of the district court for a determination

of the charge that the State Bank of Minatare was

insolvent and was jeopardizing the interest of its

depositors. There was a prayer for the appoint-

ment of a receiver to take charge of its assets and

wind up its affairs. Upon notice, hearing and evi-
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deuce a judgment conforming to the prayer of the
petition was entered. * * * By it Clarence G. Bliss,
secretary of the department of trade and commerce,
became receiver. He acted in that capacity under
judicial orders from May 31, 1929, until November
2, 1931. Between those dates Bliss was the qualified
officer through whom the department of trade and
commerce functioned and he was also receiver, a
judicial officer performing his duties as such under
orders of the court. In the meantime the governor
removed Bliss as secretary of the department of
trade and commerce and in his place, July 8, 1931,
appointed E. H. Luikart, who qualified and entered
upon his executive duties. Counsel for Luikart
insist that consequently the district court was re-
quired to appoint him receiver of the State Bank
of Minatare under the following enactment of the
legislature:

"The secretary of the department of trade and
commerce shall he the sole and only receiver of
failed or insolvent banks, and shall serve as such
without compensation other than his compensation
as secretary of said department. Comp. 1929. sec.
8-192.'

"Is this a mandatory statute requiring the judi-
cial department of government to appoint the sec-
retary of the department of trade and commerce
'the sole and only receiver' in literal compliance
with the statutory provisions quoted, as argued on
appeal herein? If so, the executive appointment
and the act of the legislature require modification
of the judgment of the court of equity in the pend-
ing proceeding, without regard to the exercise of
judicial power, by substituting one receiver and
officer of a court for another. Is the person ap-
pointed by the court as receiver to liquidate an in-
solvent state bank removed whenever the governor
retires the secretary of the department of trade and
commerce? If such a secretary refuses to act or
becomes disqualified or makes default, is judicial
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the governor makes a new appointment? In the
event of such contingencies is the court without
power to remove a receiver and appoint another?
These questions answer themselves in the negative.
In a pending cause the chief executive and the leg-
islature cannot change or modify judicial orders or
lawfully require the court to do so. A judicial order

in pending litigation does not change with political

fortunes or legislative acts or executive appoint-

ments. In a cause properly before a court of equity

for determination the appointment of a necessary

receiver is a judicial function • * *. This appoint-

ing power came from the constitution—a higher

source than an act of the legislature. * • *"

Also in State v. First State Bank, 123 Neb. 620, at

page 622, the court further clarified the point when it

said:

"Bliss has been receiver of insolvent state banks in

judicial proceedings in many of the district courts of

the state, authority to act in that capacity came

from a court. He was not relieved of his duties as

an officer of the court by his removal as secretary

of the department of trade and commerce or by

the appointment of Luikart as his successor in that

executive position. Bliss could only be legally re-

moved as receiver and discharged as such by an

order of the court * * *It follows that prior to

July 9, 1931, Bliss was receiver. Luikart had not

previously been receiver. Prior to that date the

status of Bliss as receiver, his duties and liabilities

as such, and his relation to the courts, called for

services of attorneys selected by himself under cir-

cumstances disclosed by the record. Evidence will

admit of no other conclusion. Furthermore, his

duties as received"- did not terminate July 9, 1931,

when his successor was substituted as receiver.

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



Thereafter it was his official duty to the court and
to the beneficiaries of the trust to have his quar-
terly reports verified and approved, to have his
final report prepared, checked and allowed, to turn
the assets in his hands over to his successor, to pro-
cure a judicial order for his discharge and have it
properly entered upon the journal of the court."

In State v. Nebraska State Bank, 124 Neb. 449, at
the bottom of page 454, the court interprets Sec. 8-190
and Sec. 8-192, C. S. N. 1929, to the effect that the
person is the appointee and to whom the possession of
the assets will be delivered. The phrases "Secretary of
the Department of Trade and Commerce" and "Depart-
ment of Trade and Commerce" are treated as merely
descriptio personae, as surplusage when the person who
happened to be the Secretary of the Department was the
person who was also appointed receiver.

This construction is logical and conforms to the in-
tention of the legislature, for had the intention been to
have the office or the department appointed instead of
the person occupying the office, it would have been so
provided in unmistakable terms.

The point is well illustrated in Hertz v. Knudson, 6
Fed. (2nd) 812, at page 817, first column, where the
court was discussing a Missouri insurance statute which,
when an insurance company is dissolved, vests the title
to the company's assets in the Superintendent of the
Department of Insurance. The court said:

"The Missouri law devolves the succession to the
corporation upon an individual, selected, it is true,
because of his official position, but, nevertheless, an
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individual as distinguished from a department of
the state * * *."

There is no question but that the court appointed

Mr. Luikart in person as an officer of the court, a man

well qualified to be the receiver, and not the Secretary

of the Department of Trade and Commerce, whomsoever

he might turn out to be whether qualified or not. That

Mr. Luikart was well qualified and has performed his

duties as such receiver faithfully, diligently, efficiently,

honestly and successfully is sustained by the record and

indeed is not even questioned by the attorney general.

Witness the complete detailed reports of the liquidation

(Exhs. 6, 7, 8, 9, B. of Ex., pp. 47-103, and Exh. 9, B.

of Ex., p. 153), being a list of the remaining assets of

the bank not yet liquidated and the answer to question

262, page 123, that 78% had been paid to the creditors in

dividends to date (at this time, August 10, 1936, divi-

dends totaling 88% have been paid). This suit is the only

impediment to progress, efficiency and successful liquida-

tion. That his administration has been approved by the

creditors of the trust, see Exh. 11, B. of Ex., p. 158, the

petition of intervention of the depositors committee.

It was further urged by the attorney general that the

Department of Banking be named judicial receiver of

the insolvent Hoskins State Bank and this request was

acceded to by the court.

We submit that this appointment is improper for the

reason that the Department of Banking is a state ad-

ministrative department or agency, created by statute,

possessing only those powers delegated expressly by

statute or necessarily implied from those expressly
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given. There is nowhere on our statute books any law

empowering an administrative agency, the Department

of Banking, to become an officer of a district court, sub-

ject wholly to the orders of that court, taking and giv-

ing title to real estate as an officer of the court, becom-

ing an arm of the court and a de jure official body.

The principle involved here is the same as the govern-
mental powers exercised by a municipality which are
delegated powers and the municipality has only such
powers as are specifically delegated to it. The principle
is well stated in Redell V. Moores, 62 Neb. 219, 88 N. W.
243, 95 A. S. R. 431, 55 L. R. A. 740.

The same principle applies to state banks which may
exercise only such powers as are delegated to it. Bank
of Commerce v. Hart. 37 Neb. 197, 55 N. W. 631.

Trust companies in Nebraska are specifically author-
ized by statute to become trustees, administrators, exec-
utors and guardians. Chapt. 8, Art. 2, C. S. N. 1929.

It will be noted that such authority is withheld from
other corporations and from the Department of Banking.

The court's attention is directed to the statute creat-
ing the Federal Deposit Insurance Corporation. That
corporation was specifically authorized and empowered
to become and act as a receiver of insolvent banks. The
legislature of Nebraska specifically authorized that cor-

poration to be appointed the receiver of an insolvent
state bank. (Chapt. 8, Sec. 3, Laws of Nebraska 1935,

pages 71, 73.) That corporation was not authorized to
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act as a receiver generally or as a trustee, executor,

administrator, or guardian. It, therefore, does not enjoy

such powers.

But there are recent cases which are directly in point.

Our civil administrative code was copied directly
from the statutes of Illinois. A part of that code has
been interpreted in two cases:

Department of Public Works v. Ryan, 191 N. E.
259.

Department of Public Works V. Schlichs, 194
N. E. 587.

In the latter case the court held:

"The Department of Public Works and Buildings
is merely a governmental agency of the state creat-
ed by legislative act, and has no power or authority
beyond that conferred upon it by the legislature."

The supreme court of Alabama in Cau4gy Board of
Education v. Slaughter, 160 So. 758, held:

"County Board of Education is a quasi corpora-
tion, a governmental agency, created by law, and
endowed by certain rights and powers defined by
statute, and, being a creature of the statute, can
exercise only those powers which are expressly
conferred upon it or necessarily incident thereto."

The appellate court of Texas in Acme Refining Co. v.
State, 86 S. W. (2nd) 507, held:

"State commission, agency or board derives all
its powers from statutes which confer them."
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The Georgia supreme court in City of Atlanta v. State,
182 S. E. 184, held:

"Board of control of eleemosynary institutions
is a department of state government and not a sep-
arate and distinct entity."

The supreme court of South Dakota in State v. Haiti.
day, 252 N. W. 735, held:

"The state board of charities and corrections,
without public corporate entity, vested with granted
powers, is an agency of the state, exercising powers
and duties conferred upon it by the legislature.
Beyond the limit of authority defined by the legis-
lature, the board cannot act."

It is true that the statute does say "The Department

of Banking is hereby designated the receiver and liqui-

dating agent of failed or insolvent banks," Laws of 1933,

Chapt. 18, Sec. 8-192, C. S. Supp. 1933, but there is no

power in the legislature to take away from the courts

matters over which they had already acquired jurisdic-

tion. That statute must be construed as referring to

banks becoming insolvent after the passage of the act,

a condition which has been scrupulously observed.

That section of our present law creates a statutory

or administrative liquidating agency responsible solely

to the Governor, not to the courts at all; that receiver

and liquidating agent has never been given the power

expressly or by implication to become a judicial re-

ceiver, one appointed by a court.

Nor is it out of line with the will of the people of

Nebraska, as expressed by the acts of the legislature
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(one must disregard the illegal and void resolutions of
the 1935 special session), to permit two or more re-
ceivership systems to flourish simultaneously for failed
banks.

When the administrative system was set up in 1933
no effort was made to destroy the judicial system for
banks already in receivership for the obvious reason that
the legislature had no power to do so. An attempt to do
so would have been void for the reason that the legis-
lature cannot deprive the court of jurisdiction conferred
by the constitution. Such an act of the legislature would

in effect require a court to modify its judgment. In

State v. State Bank of Minatare, 123 Neb. 109, it was

stated:

"In a pending cause the chief executive and the
legislature cannot change or modify judicial orders
or lawfully require the court to do so."

In 1935, regular session, two additional systems of re-

ceivership were set up. In fact the tendency seems not

to consolidate but to diversify the methods of receiver-

ship. The governor recommended the creation of diverse

methods or systems of receivership. In his message to

the legislature, House Journal, 1935, page 114, he stated:

"The only people having a direct interest in the
assets of a failed bank are the depositors. I
recommend legislation that will give depositors of
any failed bank in the future, the right by a major-
ity vote to decide whether they want a local re-
ceivership or a receivership administered by the
state. It will be necessary to harmonize that ex-
pressed desire of our people with the requirements
of the national administration in banking matters."
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• And the legislature, pursuant to the governor's message,
enacted H. R. 38, Laws of 1935, Chapt. 16, page 88, the
chief provisions of which are the decentralization of
bank receivership systems.

The present litigation which was instigated entirely
by the governor and the legislature, not the creditors of
Hoskins State Bank, is completely inconsistent with and
contrary to the governor's message and the provisions of
H. R. 38, duly enacted pursuit to that message. Cer-
tainly we must gather the legislative intent from the
statutes which were duly enacted and not from void
resolutions.

We, then, can find no excuse in the laws for a suit in
ouster against Mr. Luikart as the judicial receiver of
Hoskins State Bank. His appointment rests solely in
the sound discretion of the court. His removal lies in
the same province. But just as the law requires a court
to exercise sound discretion in appointing, to choose a
fit reliable, honest and efficient man, so, too, does the
law require the exercise of sound discretion in removing
a receiver and insists that a man proved to be fit, reliable,
honest and competent be not removed capriciously, arbi-
trarily, without just cause proven, or at the whim of any
person, or group of persons seeking his removal.

Only the best interests of the trust estate must be con-
sidered and no change must be made without some defi-
nite measurable advantage accruing to the trust, and
without some clear justifiable cause appearing in the
record demanding the change. The only advantage to
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the Hoskins State Bank trust is that it will perhaps save
$12. To save that $12 it must spend at least $68.50, pos-
sibly a considerable sum more. To order the removal of
a receiver on such ground smacks of the completely
absurd. It is not an exercise of discretion, it is an abuse
of that discretion.

Let us review the authorities with respect to the dis-
cretion of the court.

In the ease of McCullough V. Merchants Loan and
Trust Co., 29 N. J. Eq. 217, the court in its opinion

on page 218, stated:

"When the corporation becomes insolvent, the
court, by authority of law, takes possession of its
assets for the benefit of its creditors and stock-
holders, and, through the instrumentality of an
officer of its own creation, converts them into
money and distributes them. The court confers his
functions, and may put an end to them whenever
it deems it expedient to do so * * *, but like all
other judicial actions resting in discretion, its ex-
ercise should always be grounded in some consider-
ation of justice or convenience. It should never be
exercised capriciously nor arbitrarily but only for
cause."

In Decker Bros. v. Berners Bay M. cf M. Co., 2 Alaska,

504, it was held:

"These two facts (incompetency, partiality), un-
der ordinary conditions, would be more than suffi-
cient to warrant the court in removing the present
receiver and appointing a new one. But in the
opinion of this court this would be of no real ad-
vantage to anyone interested. On the other hand,
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it would result in great additional expense and un-
necessary delay in the closing of the receivership."

In State v. Claypool, 13 Ohio 14, it was held:

"A receiver of the assets of an insolvent bank,
appointed pursuant to the provisions of ' * (the
statutes) * * * cannot, under existing laws, be re-
moved from his office at the pleasure of the state
officers by whom he is appointed."

In MeTammany v. Day, et at., 128 Pac. 563, the Idaho

supreme court held:

"If the receiver fail to do his duty, proper appli-
cation should be made to the court to compel him
to do so, or remove him, as the receiver ought dili-
gently to proceed and recover all of the assets of
an insctivent bank, and distribute them as provided
by law."

The supreme court of Pennsylvania in Hilliard v. Ster-

lingworth Ry. Sup. Co., 221 Pa. 503, 70 Atl. 819, in the

syllabus stated:

"A receiver, who is the officer of the court and
whose acts are under its control, ought to be dis-
interested, unbiased and impartial as between the
parties; and where any breach of propriety in any
such respect occurs it is the duty of the court to
remove the receiver and substitute another. But in
the exercise of this power the court must be guided
by sound discretion under the circumstances of the
particular case. No definite rule can be framed but

the power of removal is to be exercised under the
broad discretionary jurisdiction of the court of

equity. An appellate court will not review the

exercise of such power, except in a case where

there is a manifest abuse of discretion.
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"The action of the court in refusing to remove a
receiver of a corporation will not be reversed by
the appellate court, where it appears that the re-
fusal of the court below was based partly on the
ground that an application was soon to be made
for a termination of the receivership and it also
appears that the matters complained of could be
remedied by a surcharge of the receiver on the filing
of his account on the termination of the receiver-
ship.

"If a proper case for its exercise be made out, it
is the right and duty of an appellate court to re-
view the judgment of the court below as to the
removal or discharge of the receiver, but this duty
is one to be exercised only in case showing a mani-
fest abuse of discretion."

The supreme court of South Carolina in ex parte Faust,
Rhame v. Bank of Brunson, 81 S. E. 7, held:

"In the exercise of its discretion and its inherent
power it can appoint its own officers, either the
bank examiner, the bank examiner's nominee, or
any other suitable person that the court sees fit,
and, if such appointment is made, the court, for
sufficient cause shown, such as negligence of duty,
incompetency, dissipation, etc., removes its ap-
pointee and puts in a suitable person."

In State v. Bank of Glenrock, 253 Pac. 665, the Wy-
oming supreme court held:

"The question of removal of a bank receiver
legally appointed is largely within the discretion
of the trial court."

In 53 C. J. 91, par 3, on receivers, it is stated:

"While in determining whether to remove or
refuse to remove a receiver, the court may exercise
a sound discretion, it may and should exercise its
discretion not arbitrarily or capriciously, but ac-
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- cording to the circumstances of the particular case,
and upon consideration of justice, convenience, or
expediency."

In 14A C. J. 976, par. 3214, it is stated:
"In case there is just cause for it a receiver can

always _be removed upon application to the proper
court. But to authorize removal just cause must
exist."

In Braver, his 1936 work entitled Liquidation of
Financial Institutions, paragraph 1033, it is stated:

"A receiver can be removed from office for suffi-
cient cause shown, such as negligence of duty, in-
competency, dissipated habits, * Where the ap-
pointment of a receiver was legal the question of
whether or not the receiver should be removed is
a matter largely within the sound legal discretion
of the court."

In Clark on Receivers, 2nd Ed., Vol. 1, par. 690, it is
stated:

"The discretionary powers of the court in the
matter of appointing a receiver continues through
all the stages of the procedure. It is not limited to
their first exercise. A court which has the discre-
tionary power to appoint a receiver and confers
upon him certain functions may put an end to them
whenever it deems it expedient to do so, but like
all other judicial action resting in sound discretion,
the exercise should always be grounded in some
consideration of justice or convenience. It should
never be exercised capriciously nor arbitrarily, but
only for cause."

The change of receivers was asked without any con-

sultation with the depositors of the bank, it took place

over their expressed objections. Under these circum-

stances the elements which would constitute just cause

Digitized for FRASER 
https://fraser.stlouisfed.org 
Federal Reserve Bank of St. Louis



58

or grounds for removal of a receiver are well stated in

53 C. J. 92, Sec. 113, states:

"A receiver may be removed because of miscon-
duct, mismanagement, contumacy or contempt, or
failure to exercise ordinary diligence, as well as
where his appointment was secured by misrepre-
sentations as to his fitness, or where by reason of
his interest in the subject matter, his relation to, or
connection with one of the parties, or otherwise, he
is not impartial and unbiased; but where objections
do not go to his entire want of capacity or dis-
qualify his near relation to the subject matter or
the parties will not absolutely require his removal;
nor will a receiver who is competent, efficient and
impartial be removed merely because he is objec-
tionable to one of the parties, or for other reasons
which under the particular circumstances, do not
affect the proper performance of the duties of the
office or involve a loss, or danger of loss, of the
receivership property or funds. Where a receiver
has acted in good faith and with an honest inten-
tion, the court may refuse to remove him because of
his mistakes, or loss in the operation of the busi-
ness; and it will not remove him for mistakes com-
mitted by the court itself in authorizing certain
transactions by him. The court may confirm the
appointment by reason of its experience with the
receivership subsequent to his appointment, al-
though the propriety of the original appointment
may be questionable."

Upon examination of the entire record in this case

one can find no evidence whatever supporting any cause

for removal which has been held to be sufficient by the

courts passing on the point. Not one established fact
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in the record will support or prove any of the causes for
removal as above listed.

We submit that this kind of action should be brought
only by persons having a direct legal interest in the
subject matter such as a creditor or stockholder, or on
the court's own motion when proper and sufficient evi-
dence is brought to his attention. But here we have an
action imposed upon the depositors and other creditors
of this bank entirely against their will primarily by per-
sons having no interest or responsibility whatever in
the subject matter. These creditors intervened to resist
the action because of its unnecessary expense. For what
purpose then is it brought? There can be but one real
answer, political persecution, which by subterfuge is
being paid for by tax money. According to the records
in the state auditor's office, of which this court will take
judicial notice, three separate bills have already been
allowed in the total sum of $1,094.40 to pay for this
legislative-executive imposition on the court's jurisdic-

tion. And by what authority is this money being paid

out? The answer is Chapt. 2, Laws of 1935, Special Ses-

sion, page 57, an unconstitutional act. It is unconstitu-

tional for the following reasons:

(1) It was not in the Governor's proclamation.

(2) Appropriations can only be made by law.

(3) Funds appropriated for one purpose cannot be

diverted therefrom for another purpose by joint or

separate resolution.

(4) Revenue bills cannot originate in the Senate. The

joint resolution by which the diversion of specifically ap-
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ate. It is contrary to Art. III, Secs. 12 and 25 of the

Constitution of Nebraska.

We firmly believe that the injustice of this action

both as to the receiver and the creditors of this bank

will appeal to the conscience of this court and that it

will grant the relief prayed for. Any action conceived

for political purposes and maintained by illegal means

such as this case deserves emphatic condemnation.

The original action to place Hoskins State Bank in
receivership was brought according to the procedure out-
lined in Sec. 8-190, C. S. N. 1929. The purpose of the

action was to obtain a judicial determination of the in-

solvency of the bank and to have a receiver appointed.
When these purposes were accomplished the attorney

general's work was complete; and the supervisory pow-
ers of the Department of Trade and Commerce over go-

ing banks were at an end. From then on the court had

complete jurisdiction over the trust with his agent,

the receiver, in charge of the liquidation. Then the
receiver employed counsel of his own choice and pro-

ceeded with the work of liquidation under orders of the

court and as otherwise provided by law. The state's in-

terest in the action ended; the judicial department of

government was in control. The only other real parties

in interest are the stockholders and creditors of the

insolvent bank. The attorney general as an executive

officer of the state has no further interest and should

not be permitted to maintain this action against the will

of the real parties in interest. The governor, the legisla-
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ture, the attorney general, the Department of Banking,
and the superintendent of banks have no interest what-
ever in this action. They are merely attempting to inter-
fere with, dictate to, and intimidate the courts. The
purpose is not to accomplish justice, or preserve the
rights of the creditors and stockholders of the Hoskins
State Bank, but is purely for the purpose of carrying on
a costly internecine political warfare at the expense of
the taxpayers and the creditors of Hoskins State Bank.
No court should permit its jurisdiction to be thus in-
vaded. We believe this court will put a stop to the
whole extensive scheme by reversing this case. Such
action would prevent the starting of about one hundred
twenty-five other similar suits; this would save to the
public and depositors of failed banks a huge, unneces-
sary expense. The judicial receiverships are free from
political control; let us keep them free.

CONCLUSION

Therefore, since no cause in law, or the facts, exists
for the removal of Mr. Luikart as receiver of Hoskins

State Bank, nor is any advantage secured to the trust,
its creditors or stockholders by this removal, or the

transfer to a new receiver suggested, since instead, by

the transfer the trust would be subjected to certain

confusion, disturbance and expense in addition to that

which this suit has already produced, and since a trans-

fer would extend the time of final liquidation rather

than to shorten it, and since the final liquidation is so

near at hand that a transfer would be inimicable to the

interests of the stockholders and creditors of this bank,

and finally, since the new receiver is one not having a
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separate corporate entity and not having the power to
act as a judicial receiver at all, it appears to these appel-
lants that the district court abused its discretion in
ordering that removal, and that the judgment of the dis-
trict court should be reversed and the attorney general's
application dismissed at his costs.

Respectfully submitted,

E. H. LUIKART, Receiver,

Appellant.
SIMON STRATE, ET AL.,

Interveners, Appellants.
By F. C. RADKE,

Their Attorney.
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