
The attached set of minutes of the meeting

of the Board of Governors of the Federal Reserve

System on September 260 1958, which you have

previously initialed, has been amended at the

suggestion of Governor Robertson as follows:

1. By changing the word "plcticingi

to announcing in the tenth line

on page 24.

2. By changing the word "taking'

to "announcing" in the fifth line on

page 29

Gov. Szymczak

Gov. Mills

Gov. Robertson

Gov. Balderston

Gov. Shepardson
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Minutes for September 26, 1958

To: Members of the Board

From: Office of the Secretary

Attached is a copy of the minutes of the

Board of Governors of the Federal Reserve System on

the above date.

It is not proposed to include a statement

with respect to any of the entries in this set of

tramtes in the record of policy actions required to

be maintained pursuant to section 10 of the Federal

Reserve Act.

Should you have any question with regard

to the minutes, it will be appreciated if you will

advise the Secretary's Office. Otherwise, if you

were present at the meeting, please initial in col-

umn A, below to indicate that you approve the minutes.

If you were not present, please initial in column B

below to indicate that you have seen the minutes.

Chm. Martin

Gov. Szymczak

Gov. Vardaman 1/

Gov. Mills

Gov. Robertson

Gov. Balderston

Gov. Shepardson

1/ In accordance with Governor Shepardson's memo-

randum of March 8, 1957, these minutes are not being
sent to Governor Vardaman for initial.
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Minutes of the Board of Governors of the Federal Reserve System

on Friday, September 26, 1958. The Board met in the Special Library at

10:00 a.m.

PRESENT: Mr. Martin, Chairman
Mr. Balderston, Vice Chairman
Mr. SzymczakY
Mr. Mills
Mr. Robertson
Mr. Shepardson

Mr. Kenyon, Assistant Secretary
Mr. Fauver, Assistant Secretary
Mr. Thomas, Economic Adviser to the Board
Mr. Young, Director, Division of Research

and Statistics
Mr. Marget, Director, Division of International

Finance
Mr. Hackley, General Counsel
Mr. Masters, Director, Division of Examinations
Mr. Molony, Special Assistant to the Board
Mr. Solomon, Assistant General Counsel
Mr. Hostrup, Assistant Director, Division of

Examinations
Mr. Katz, Chief, British Commonwealth,

Scandinavi and Near East Section, Division
of International Finance

Mr. Reynolds, Economist, Division of International
Finance

Mr. Westebbel Economist, Division of International
Finance

Comments by Mr. Katz. Mr. Katz reviewed for the Board certain

ilVressions of banking and economic developments which he had gained

luring his recent studies in Europe under a Rockefeller Foundation award.

It was understood that these and other matters would be dealt with more

"tensively in memoranda from Mr. Katz which would be made available to

the members of the Board.

Messrs. Marget, Katz, Reynolds, and Westebbe then withdrew from

the meeting.

1/— Attended morning session only.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



275S

9/26/58 -2-

Discount rates. Unanimous approval was given to telegrams to

the Federal Reserve Banks of New York, Cleveland, Richmond, St. Louis,

Minneapolis, Kansas City, and Dallas approving the establishment without

Change by those Banks on September 25, 1958, of the rates on discounts

and advances in their existing schedules.

Procedure on applications under the Bank Holding Company Act

(Item No. 1). Attached to these minutes as Item No. 1 is a memorandum

from Mr. Hackley dated September 18, 1958, copies of which had been

distributed prior to this meeting, recommending a procedure designed

to meet the need for establishing a record in each case under the

8ank Holding Company Act which upon court review would be sufficient

to refute any charge that the Board's decision was "arbitrary, capricious",

0r "unsupported by substantial evidence."

At the Board's request, Mr. Hackley reviewed the memorandum and

the 
recommendation in some detail. He stressed that the matters referred

t° in the memorandum were of a fundamental nature because the Bank

1101ding Company Act provides that if a person seeks judicial review of

a decision the Board must submit the "record" in the case to the court

and because the court may reject the decision if it is not supported by

84bstantial evidence or if the court feels that the decision was

Illsbitrary or capricious. One basic question, therefore, concerned the

orp,-
-vc)sition of the record to be submitted to the court when a formal

heRri 
ng is not held; the second question was how best to make a record
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that would stand up under judicial review. In discussing the reasons

that had led to the Legal Division's recommendation, Mr. Hackley said

that the so-called tentative decision proposed to be issued by the

Board in each case where a hearing is not held would serve somewhat the

same purpose as the hearing examiner's report and recommended decision

in those cases where there is a formal hearing. If the Board contem-

Plated approval of the application, it could in that manner obtain

information and arguments against approval which otherwise might not

have been before it, since normally the principal arguments in connection

with an application are those made by the applicant. Mr. Hackley also

8aid that the Legal Division realized the disadvantages of the contem-

Plated operation. It would introduce a new procedural complication, it

would cause some delay, and it might serve to invite comments and

Objections, perhaps from irresponsible parties. At the sane time the

Board would not have to heed those comments. It could consider them

414 then, if it saw fit, make its order final without the necessity of

a hearing. In this connection, a possible compromise procedure would

be to issue a tentative decision only in those cases where it was pro.

Posed to deny the application.

In summary, Mr. Hackley said, the problem was one of weighing

the additional inconveniences against the risk that in some case the

board,s decision might be upset by a court because of the absence of a

elnPlete record in support of the Board's decision.
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In the course of further staff comments, Mr. Masters said that

the Division of Examinations agreed with the need to have an adequate

record available. As Mr. Hackley had stated, the recommended procedure

would involve some additional delay and complications, but the procedure

seemed necessary in the interest of creating a better record. On the

question of splitting the memorandum now presented to the Board by the

Division of Examinations into one memorandum of facts and another memo.

randum containing opinions and recommendations, he felt that initial

problems could be overcome and that the procedure would serve to provide

documents that would be easier for the Board to use. He saw no reason

to oppose the part of the recommended procedure which contemplated that

in certain cases facts derived from confidential sources might have to

become a part of the record and therefore might be divulged to the public.

The Board would be in a position in some cases of having to show the

ba3is for its judgment and action, and if part of that involved informa-

tion from confidential sources the step must be taken of making such

information available for court review. In this connection, Messrs.

Hackley and Hostrup brought out that most of the confidential informa-

ti°n would be likely to come from the unpublished portion of condition

r
eports; occasionally from the breakdown of loans on the reverse side

of condition reports*

Governor Mills stated that he concurred in the recommendation

e°1Noletely up to the point where it was suggested that a tentative

decision be issued in each case where a public hearing was not held.
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His adverse reaction to the proposed tentative decisions arose out of

the thought that a fault would appear to rest with the Board if it were

unable to produce a record that could stand up under court review. To

publish a tentative decision and invite comment upon it would tend in

his opinion to indicate to the public that the Board did not know its

°wn mind and was on shaky ground. It seemed to him that it would be

Preferable to make certain that the record was complete -- something

that the Board was willing to stand on -- and then let any challenge

to the Board's decision come up in the ordinary course of law.

In response to a question by Governor Robertson, Mr. Hackley

aaid it was contemplated that after the tentative decision was issued

and comments were received the Board would be in a position to go back

arld hold a hearing if it so desired. In response to a question with

l'egard to how the Board could determine in which cases to issue a

tentative decision if it were decided to proceed on a selective basis,

Hackley said it was because of that difficulty that the Legal Divi-

ion had suggested issuance of a tentative decision in all cases. This

l'ecommendation was made notwithstanding the realization that there

14°41d be many cases where approval was so clearly indicated that the

issuance of a tentative decision might appear to constitute an unneces-

nary step.

Governor Robertson then stated that he would favor approving the

ecoMmended procedure in entirety.
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At this point Mr. Hackley commented that the recommended

Procedure might serve to forestall a possible move toward an amendment

of the Bank Holding Company Act in such a manner as to require formal

hearings on all applications.

Governor Shepardson said that his initial reactions were some-

'hat similar to those of Governor Mills. If the Board could compile

an adequate record as the basis for its decision in each case, there

would seem to be some doubt whether the issuance of the tentative

decision was necessary. Also, as Governor Mills had suggested, the

appearance of the tentative decision might indicate that the Board was

still uncertain.

Governor Szymczak said that he would be inclined to approve the

recommended procedure in entirety. In response to a question which he

then raised about problems incident to the change in procedure, Mr.

Hackley said he anticipated that the explanation of the change might be

along the lines that the Board had been operating in a new field and

had been forced to learn by experience. In response to another question

about the sufficiency of the proposed period (15 days) before the

tentative decision would be made final, Mr. Hackley noted that the period

Of tine could be varied from one case to another depending upon the

eircUmstances. Because of the procedure contemplated by the applicant

irt the First Bank Stock case, namely, to file a new application in the

light of changed circumstances, he did not feel that a serious problem
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would be presented in regard to the completeness of the record on that

Particular case. The Board's decision on the new application, he noted,

could be handled under the new procedure.

Mr. O'Connell, who had entered the room during the discussion

of this matter along with Messrs. Hexter and Davis, pointed out that

When a formal hearing is held the parties have an opportunity to argue

and cross-argue and then to offer comment on how the evidence was used

ana interpreted. He did not believe that in other cases the Board would

be open to justifiable criticism by reason of issuing a tentative decision

uPon which comments could be made by interested parties.

Mr. Hackley suggested that one possibility, if the Board deemed

it necessary, would be to devise an amendment to Regulation "Y, Bank

HO-ding Companies, which could be published in the Federal Register for

C01 ment before the envisaged change in procedure was adopted.

In clarification of his position, Governor Mills said he under-

that if judicial review is sought by an applicant the court must

le on the basis of the record. However, the court could indicate that

the record was not sufficient and remand the case to the Board. It

aPPeared to him that this would be the logical course to follow. Also,

It would cause the Board to be careful about living up to its responsibility

providing a complete record which would be upheld by the court.

There followed some discussion of the practices of other agencies

PUblishing notices of proposed rule-making and similar notices in the

ederal Register during which it was suggested that a term such as
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"proposed adjudication" might be more descriptive than "tentative

decision." Mr. Hackley commented in this connection that the provisions

Of the Administrative Procedure Act contemplate use of the tentative

decision where hearings are required by statute and also with regard to

applications for initial licenses*

Governor Mills then remarked that there would be every reason

to publish a proposed new regulation in the Federal Register -- that

this procedure is in fact required by law -- so that the parties con-

cerned may have an opportunity to offer opinions regarding the

applicability of the proposed regulation to their affairs. However, in

bank holding company cases the Board, sitting essentially as a court of

law, would be proposing a review of its awn decision. That seemed to

hira to be something quite different.

Further discussion followed concerning the problems involved in

the issuance of tentative decisions, after which Mr. O'Connell suggested

the desirability of having any objections raised by interested parties

the matter was still within the control of the administering agency.

If an applicant were to take a case to court, and the court had the first

chezce to correct alleged errors, this could put the Board in a difficult

Position in every case thereafter because there would be matters of law

or .
Principle that had been determined by the court*

Mr. Solomon then offered the comment that the tentative decision

'night be regarded as more in the nature of a recommended decision,
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and in response to a question Mr. Hackley said it was the thought that

Where there was a difference of opinion within the Board it would be

Only fair to publish the proposed dissenting statement so that interested

Parties would have the advantage of it. He also clarified, at the request

Of Governor Balderston, the intention that staff memoranda relating to

facts of the case would be part of the record but that the views and

recommendations of the staff would not be part of such record.

Governor Balderston then stated that he would favor adoption of

the recommended procedure contained in Mr. Hacklers memorandum and

that he would publish a tentative decision in all cases where a hearing

had not been held. Governor Shepardson stated that if the recommended

Procedure were approved, he would likewise favor publishing a tentative

decision in all cases.

Chairman Martin commented that the Legal Division had thought

through this matter very carefully, that a difficult procedural problem

Was involved, that perhaps this problem could not be solved completely,

hilt that he felt the Board ought to try to provide the best record that

It could. Therefore, he would favor trying the procedure, recognizin
g

that once it was started the Board probably would have to continue with

it for some time.

Governor Shepardson raised certain further questions intended

tc) develop whether the recommended procedure was necessary and essential

alld whether any feasible alternatives were available. In this connection,

he asked about the possibility of affording the applicant an opportunity
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to submit further information after the Board had studied the case.

He pointed out that this was a procedure which had been followed on

some occasions, The response of Mr. Hackley was to the effect that in

rnost cases such a procedure might be adequate but that there was always

the possibility of a case developing in a way that had not been envisaged.

Mr. Hackley added that if there was any way of reaching a practical

solution to the problem without going through the procedure recommended

in his memorandum he would be happy. An alternative would be to order

formal hearings in all cases where there was any doubt in the Board's

mind, but this of course would raise the question of additional staffing.

Chairman Martin noted that the procedure of issuing a tentative

°Pinion in all cases would have the advantage of uniformity, thus making

it unnecessary to consider exceptions. In this connection he referred

t° the limitations on the Board's time and the advantages gained from

that standpoint of not having to make any more procedural decisions than

necessary in specific. cases.

Governor Shepardson then stated that although, as indicated by

the questions he had raised, he entertained some doubts about the

Procedure, he would not oppose the recommendation of the Legal Division.

;11rthermore, as he had said, he would favor publishing tentative deci-

in all cases if the recommended procedure were adopted. Governor

Mills stated that he was content to let the comments which he had made

at this meeting appear in the minutes and speak for themselves.
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Thereupon, the the recommended procedure set forth in Mr. Hackleyis

memorandum was approved, with the understanding that a tentative decision

would be published in each case where no formal hearing was held. A

suPplemental memorandum from Mr. Hackley dated September 24, 19581 had

suggested the form that the tentative decision might take.

Mr. Molony then withdrew from the meeting.

Application of The Marine Corporation. The Marine Corporation

of Milwaukee, Wisconsin, had applied under Section 3(a) of the Bank

Holding Company Act for the Board's prior approval of action to become

a bank holding company. This corporation was formed for the purpose of

becoming a bank holding company with respect to the Marine National

4change Bank of Milwaukee, Holton State Bank of Milwaukee, Cudahy State

8ank of Cudahy, and the South Milwaukee Bank of South Milwaukee. The

Marine Corporation proposed to acquire at least 80 per cent of each bank's

Shares by an exchange of its awn shares for those of the banks. Approval

°f the application had been recommended by the Comptroller of the Currency,

the Wisconsin Commissioner of Banks, and the Federal Reserve Bank of

Chicago, as well as by the Board's Division of Examinations, all as

41dicated in a memorandum from that Division dated September 9, 1958,

ie
GI-,h es of which had been distributed to the members of the Board. A

memorandum from the Legal Division dated September 221 1958, which also

had been distributed, expressed the opinion that approval of the appli-

e4tion in the light of the five statutory factors required to be

c011sidered pursuant to the Bank Holding Company Act would be sustained
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by a reviewing court as being supported by substantial evidence. Copies

of the memoranda from both Divisions have been placed in the Board's

files.

Following comments by Mr. Masters concerning the application and

a discussion based on those comments, all of the members of the Board

present indicated that they would favor approval of the application.

Accordingly, it was understood that a proposed tentative decision would

be prepared by the staff for the Board's consideration. Because this

matter would be handled according to the procedure relating to applica.

tions under the Bank Holding Company Act adopted by the Board earlier

during this meeting, it was understood that the staff would consider

whether the memorandum from the Division of Examinations should be

revised to conform to the pattern contemplated by the revised procedure.

Preaiminary opinion was to the effect that revision would not be essential

this case.

Hearing on Firstamerica aulication. With reference to the under-

standing reached by the Board yesterday that a formal hearing should be

held on the application submitted by Firstamerica Corporation under the

8arlk Holding Company Act, NY. Hackley inquired whether the Board had in

Mind that the staff would contact counsel for the applicant in order to

atford the applicant an opportunity to express views with regard to a

Public hearing as opposed to a private hearing. This procedure, he noted,

had been followed previously. He also noted that in any event it would

be n
ecessary to contact the applicant to make arrangements with regard

t° the holding of the hearing. He pointed out that even if objection
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to a public hearing were raised by the applicant, this would not

necessarily preclude the Board from reaching such a decision.

While it was clear from the comments made that the members of

the Board had in mind a public hearing, it was agreed that there would

be no objection to following the procedure suggested by Mr. Hackley.

Mr. Hackley then stated that the staff had in mind that Mr.

O'Connell would represent the Board in the matter, assisted by Mr. O'Kame,

General Counsel for the Federal Reserve Bank of San Francisco, if the

hear4---Lag were held in San Francisco. It would also be desirable, he said,

to have persons from the Examinations and Research Divisions assigned to

the case.

After agreement was expressed with these arrangements, Messrs.

Hackley and Solomon reported telephone conversations which indicated

that it might be difficult to borrow for the purpose of this hearing a

hearing examiner qualified by the Civil Service Commission. They stated,

however, that from information received this morning it appeared that

in a case where a hearing is not required by statute it is not necessary

t° assign a hearing examiner who has been qualified by the Commission.

They also reported that prospects seemed favorable for obtaining an

°)(aminer from the Department of Commerce who, although not on the Civil

Service Commission list of hearing examiners, appeared to have an appro-

lpriate background to serve as hearing officer in this matter.

The suggestion was made, in view of the information reported

by 
Messrs.. Hackley and Solomon, that thought might be given to the use
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as hearing officers of certain persons who have retired from active

service with the Federal Reserve System.

Visit by Mooney. In response to an invitation issued

Pursuant to the understanding at the meeting on September 17, 1958, Mr.

Mooney, Superintendent of Banks for the State of New York, had indicated

that he would like to come to Washington today with two of his associates

for a meeting with available members of the Board. Accordingly, arrange-

ments had been made for a meeting at 2:15 p.m. this afternoon.

Mr. Masters stated that he had received information from the

Federal Reserve Bank of New York tending to shed more light on the

apparent purpose of Mr. Mooney's visit. The problem of concern to

lir. Mooney appeared to arise out of the fact that applications for the

approval of proposed mergers or branches are not considered by the Board

Of Governors until the State banking authorities have made a favorable

decision in the particular case. If the Board at that point should

reach an adverse decision, this would tend to cause some embarrassment.

It was understood that Er. Mooney would like to discuss certain procedures

/4111-oh might serve to eliminate the possibility of embarrassment. It

/443 not known, however, exactly what procedure or procedures Mr. Mooney

might have in mind.

Rental of old Houston Branch building. Chairman Martin stated

that President Irons of the Federal Reserve Bank of Dallas called on

the
telephone yesterday afternoon to obtain the Board's views on an

°ifer by a Houston commercial bank to lease the vacated premises of the
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Reserve Bank's Houston Branch for the warehousing of records. Mr. Irons

indicated that the Reserve Bank had been unsuccessful thus far in its

efforts to sell the structure, that the commercial bank proposed to pay

the going rate for the space, and that the arrangement would contemplate

a lease negotiated through a real estate firm with an indefinite term

but terminable by the Reserve Bank upon three months' notice if a

Purchaser of the property should appear. Mr. Irons also reported that

the Reserve Bank's executive committee at a meeting yesterday reacted

favorably to the proposition and pointed out that the Reserve Bank might

be subject to criticism if it had unused space available which was pro-

ducing no income when the space could be leased under terms such as had

been proposed.

Comments by members of the Board indicated a unanimity of opinion

that a valid distinction could be made between the leasing of space in a

bUilding where Federal Reserve Bank or branch operations are being con-

ducted and the leasing of vacated premises to a bank or any other

l'ePutable party during a Period when the Reserve Bank is trying to locate

a Purchaser for the property. It was noted that in Houston the Reserve

BAra.
Branch is conducting operations in a new building located several

blocks from the old premises. It was suggested, however, that the lessee

hbUld not have the right to sublet except upon approval of the Reserve

13a4k, that all Reserve Bank insignia should be removed from the property,

that there should be an understanding that the lessee would not ad-

lier'tise itself as operating in a Federal Reserve building.
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It was understood that Chairman Martin would convey the Board's

views to President Irons informally.

During the foregoing discussion, Messrs. Young, Hexter, O'Connell,

and Davis withdrew from the meeting.

Holiday greeting cards. Governor Shepardson reported having dis-

cussed recently with Mr. Fauver the practice followed by the Board in

recent years of sending official holiday greeting cards to heads of

foreign central banks, present and former directors of Federal Reserve

Banks and branches, members of the Federal Advisory Council, Presidents

°f the Federal Reserve Banks, and certain specified Government officials.

He raised the question whether the Board might want to consider any

change in the procedure, which last year involved sending out about

11000 cards at a cost of somewhat more than $800. It was his recommenda-

tion that, all things considered, including the purposes for which the

eal'ds are sent to the respective parties, the procedure be continued this

Year.

In discussion, Governor Robertson said that the sending of cards

°11 a reciprocal basis to the heads of foreign central banks seemed

essential, that he recognized the purpose of sending cards to the directors

f the Federal Reserve Banks and branches, that he saw less purpose in

eeliding cards to the other parties included in the Board's mailing list

14st Year, but that he would raise no objection to continuation of the

e)-44ting procedure for another year in view of the reasons that had

entered into the decisions reached in the past.

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



2773

9/26/58

Accordingly, it it was agreed to follow again this year the procedure

followed last year by the Board.

Call for condition reports. It was reported that advice had been

received yesterday from the Office of the Comptroller of the Currency

that the Comptroller would make a call on all national banks on September 29,

1958, for reports of condition as of the close of business September 24,

1958; and that in accordance with the usual practice a telegram had been

sent to the Federal Reserve Banks indicating that a similar call should be

made upon State member banks.

The action taken in sending the telegram to the Reserve Banks was

ratified by unanimous vote.

The meeting then recessed and reconvened in the Special Library

at 2:1c p.m. with Messrs. Martin, Balderston, Mills, Robertson, and

Shepardson present along with Messrs. Kenyon, Hackley, Masters, Solomon,

Ilexter, and Nelson from the Board's staff. Also present were Mr. George A.

Mooney, Superintendent of Banks for the State of New York, his Counsel,

111'• William R. Brennan, Jr., and his Administrative Deputy, Mr. Francis

Florins

Meeting with Mr. Mooney. This meeting with Mr. Mooney and his

a8sociates had been arranged at Mr. Mooney's request in order that he

liEht discuss certain matters of mutual interest with the available

members of the Board.

Mr. Mooney first referred to the Board's adverse decision several

14°11141s ago on the application of a Marine Midland Corporation subsidiary

bank
to take over the Citizens Bank of Attica, Attica, New York, and
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establish a second branch in that town, which at the time was served

by the independent bank and an existing branch of the Marine Midland

bank. He said the case was not one where the principals had pursued

the matter and that he therefore had not done anything about it. However,

since that time the Banking Board of New York State had had certain dis-

cussions with regard to the suit brought against the Board by the Old

Kent Bank and Trust Company of Grand Rapids, Michigan, and the discussion

O f that case caused the Banking Board to go back to the Attica situation

and consider the principle involved. The Banking Board, he said, was

understandably reluctant to find itself in a position where its announced

decisions were subject to veto by the Board of Governors. Furthermore,

another case had been pending which involved a proposed merger of an

independent bank into a Marine Midland subsidiary bank. Mr. Mooney said

that the State authorities had enjoyed excellent working relations with

the Federal Reserve people over the course of years. Hence they were

surprised and chagrined at the Attica decision. Accordingly, he felt it

desirable to arrange a meeting with the Board of Governors in order to

Obtain SOWR direct understanding of the Boardts policy with respect to

sUch transactions and also in order to present his awn views to the Board.

Mr. Mooney then turned to Mr. Brennan who said that he would like

to raise the question whether the Board had changed its long-standing

attitude toward merger applications involving a diminution of capital.

4 vas not familinr, he said, with any instances in which the Board had

disapproved a merger in a case where it would not have had even the power
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or jurisdiction jurisdiction to disapprove except that there would be a diminution

of capital and where the Board used grounds other than the diminution

of capital as the basis of disapproval. After referring to the provisions

Of the applicable statute, he said that most mergers in New York State

have been on a stock-for-stock basis and such cases, therefore, do not

come before the Board for approval. Turning to the freeze statute

Prohibiting expansion of bank holding companies in New York State, he

commented that in enacting the law the State Legislature recognized that

u4der it constituent banks of the Marine Midland group could continue to

grow through the merger route; the prohibition is only against expansion

by the holding company itself. In the Attica case, representatives of

the small bank went to Marine Midland officials and worked out an arrange-

nlent for a merger which took into consideration that the stockholders of

the independent bank did not want to accept in exchange stock of the

Marine Midland subsidiary bank. Such stock would be a nonmarketable

security because the subsidiary bank is owned 99 per cent by Marine

Midland Corporation. For this reason events had taken a turn toward a

cash-for-stock basis and in every such merger there is a consequent

dinlinution of capital. Therefore, it was so to speak by accident that

the Board of Governors had any jurisdiction over the Attica merger at

all. As he understood it, the only reason for disapproval of the pro-

Posed transaction by the Board related to the size and concentration of

the Marine Midland group. After Mr. Mooney referred to the same general
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Problem as being of concern to banking authorities in States other than

New York, Mr. Brennan continued by saying that the thought behind this

meeting was to find the proper relationship under existing law between

the New York State authorities and the Board. The next question he

Wished to raise related to the authority of the Board to approve or

disapprove branches where the bank resulting from a proposed merger

would be a State member bank. Referring to the Old Kent case and the

allegations made in the complaint filed by that bank, Mr. Brennan said

those allegations would lead him to believe that the Board of Governors,

having previously approved branches of both of the banks involved in the

merger, had already made a finding that the public convenience and

advantage was served by the operation of such branches. He noted that

the State authorities had approved the merger and that the Board had no

Jurisdiction under the statutes to disapprove the merger. The only

authority of the Board related to the branches. However, in disapproving

the branch applications, the Board took an action which had the practical

effect of disapproving the merger itself. He felt both that case and the

Attica case indicated a new policy on the part of the Board of which the

State authorities had not been made aware, namely, to apply antitrust

Principles to all proposed mergers and branch applications incident to

Illergers.

At the end of Mr. Brennan's remarks, Chairman Martin called upon

Hackley who commented by way of clarification that the Board had not
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previously approved approved branches for both institutions involved in the Old

Kent merger since one of them was a national bank. As far as a State

member bank is concerned, the Board is required by statute to approve

the establishment of a branch by such bank. It would seem reasonable,

he said, to conclude that any branches operated by a bank taken over in

a merger are in fact new branches of the continuing bank. He went on

to say that the exercise by the Board of authority to approve branches

Where the continuing bank in a merger is a State member bank represents

a practice followed by the Board for many years. Admittedly, in the

Old Kent case there was no requirement for Board approval of the merger

itself.

Mr. Brennan then said that, as he understood it, the normal guide

in considering whether to approve a branch is whether the public con-

venience and advantage will be served by the particular branch. Mr.

liackley replied that, with the full knowledge of the Congress through

testimony given before Congressional committees, it has been the Board's

Practice to consider the effect on the public interest and specifically

how the establishment of the proposed branch would affect competition.

It just happened that the Old Kent case was one that had gained publicity

and it should not be understood that this was the first time the Board had

considered the element of competition.

Mr. Brennan then commented that in New York State a great deal

cr attention is paid by the State authorities to the elements of concen-

tration and competition -- both the diminution of competition and the
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preservation of healthy competition -- and Governor Robertson noted that

the same principles are applicable to cases arising under Section 18(c)

of the Federal Deposit Insurance Act.

At Mr. Mooney4s request, Mr. Florin explained how the State

Banking Department, upon being informed of a possible merger, gives

consideration to the various aspects thereof and immediately informs in

confidence both the Federal Reserve Bank of New York and the Federal

Deposit Insurance Corporation. The Reserve Bank and the Corporation, he

said, are also informed step by step as the matter progresses, and at

some point the State Banking Department tells them what action it is

going to recommend. Then the applicant is advised to go ahead and file

a formal application, and thereafter the application is placed before

the State Banking Board. The Attica case, he said, was the first one

he could recall where the Board of Governors had decided contrary to the

decision of the State authorities. This raised a question as to how the

State authorities could deal with State banks, for they did not know

what issues would carry weight with the Board of Governors. In further

comments, Mr. Florin said that the relations of the State Banking

Department with the New York Reserve Bank had been smooth and that the

Banking Department had been informed whenever the Reserve Bank tended

to look doubtfully on an application. He asserted that it had been

acknowledged by the three Federal banking authorities that in the State

Of New York the primary responsibility for transactions of this kind

l'ests with the State authorities. If the State Banking Department was
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not following the rules of the game it would like to be informed, and

the degree of concern exhibited in the Attica case indicated that mergers

are not taken lightly by the State.

Mr. Mooney then commented further on the desirability of a

mutual understanding of policies, the desirability of continuing good

interagency relations, and the seriousness of the developments in the

Attica case in the eyes of the State authorities.

Chairman Martin assured Mr. Mooney that in its action on the

Attica case the Board of Governors had not the slightest intention of

embarrassing the State authorities. He asked Mr. Mooney what procedural

Pattern might be worked out to help the situation.

In response Mr. Mooney said it appeared that whoever at the

Reserve Bank gave the State Banking Department the "green light" in the

Attica case apparently jumped the gun. Without such a "green light"

Hr. Florin would never have recommended that the matter be presented to

the State Banking Board with a favorable recommendation. Failure to

reach an interagency understanding left hi (Mr. Mooney) in the position

Of having obtained approval by the State Banking Board of something that

never took place for the reason that the transaction was vetoed. He

8aid that he would not question the Board's authority but that he would

like to have a working arrangement so that there would not arise again

the kind of situation that occurred in the Attica case.

Governor Robertson stated that it did not seem desirable to

discuss questions of authority because different parties would have
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different views views as to where authority rests under the respective statutes.

However, it would seem entirely possible to work out an arrangement for

avoiding embarrassment from a situation such as the Attica case. It

Should be very clear, he said, that responsibility for Federal Reserve

aPProval or disapproval in such a case resides with the Board of

Governors, and that the Federal Reserve Bank of New York is the Board's

agent; hence, there would be no one at the New York Reserve Bank who

could give the "green light". Governor Robertson suggested that the

State Banking Department continue exactly as it had in the past except

that before announcing any decision and definitely telling the parties

concerned what the State was going to do, the State Banking Department

ask the New York Reserve Bank to submit the case to the Board of Governors.

Men, before the Board of Governors announced its decision it could tell

the State Banking Department what that decision was going to be. In this

co4nection he noted that if the State banking authorities do not approve

4 Proposed transaction, that transaction never comes before the Board of

Governors for action. Reviewing his suggestion, Governor Robertson said

It contemplated that the State Banking Department, before announcing its

clecision, would find out what the Board of Governors was going to do.

If it did not like the Board's decision it might want to discuss the

rnatter. As to the question of timing, he noted that the Board of

Governors meets almost daily and that, although the Board must have before

It all of the facts of any case, it is not a matter of waiting on a decision

ror weeks and weeks.
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Mr. Florin again raised the question whether the Attica case

reflected any fundamental change in thinking on the part of the Board

of Governors, and Governor Robertson replied that it just so happened

in the Attica case that there was a conflict of opinion. No different

Policy was being followed by the Board, either with respect to cases in

New York State or cases in any other State. The decision would have

been the sane no matter where the banks involved were located.

There followed further references to the facts of the Attica

case and Governor Robertson stated that he would not want to go so far

at this meeting as to argue the particular case. In principle, however,

competition should be maintained whenever possible, and the fact that

competition would have been eliminated in Attica as the result of the

Proposed transaction was a factor that carried weight with the members

of the Board. In further discussion, Mr. Mooney inquired whether the

Board's responsibility included consideration of the rights of stock-

holders. He stated that this was one of the factors for which he had

responsibility under the statutes. Governor Robertson responded that

nothing in the statutes pertaining to the Board's authority has to do

sPecifically with the rights of stockholders but that this again is a

factor which the Board must take into consideration. Mr. Mooney then

said that in the Attica case he was impressed by the thought that, even

though competition would be eliminated in the town, the stockholders of

the small bank should not be deprived of a market for their stock. He

added that there are many situations where there is banking competition
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but should not be; in fact, some places should not even be one-bank

towns.

Certain other aspects of the banking situation in New York

State were then reviewed by Mr. Mooney and Mr. Brennan following which

the latter again referred to the statement that the Board's policy had

not changed. He said the legislative history of the Act empowering the

Board to approve a branch of a State member bank is such as to indicate

that the only reason the authority was ever given was to maintain State

and national banks on a parity. He suggested that if the Board were to

consider the effect on competition in an area where a branch would be

located, the Board would in some measure take away from the primary

jurisdiction of the State banking authorities.

Governor Robertson questioned whether this was accurate. He

aaid that within the period of which he had direct knowledge as a

member of the Board he saw no material change in the approach of the

Board to decisions on proposed mergers or branch applications. The

Board, he said, takes the position that the statutes give it power to

act upon certain mergers and branches, and it tries simply to exercise

that power.

After some further discussion of the language of the statutes

conferring authority on the Board in respect to branch applications,

Chairman Martin referred to Governor Robertson's procedural suggestion

and asked whether such a procedure would be agreeable.
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Jr. Brennan said that it was a satisfactory arrangement from the

Procedural standpoint but was based on the assumption that the Board

of Governors would take into consideration the effect on competition of

Proposed merger transactions coming before the Board simply because they

involve a diminution of capital. He said he would like to know whether

the Board considered the standards to be applied in approving a branch

as identical with the standards in merger cases involving a diminution

of capital, and perhaps as identical with the standards applicable to a

bank holding company application.

Mr. Hackley responded that in the absence of specific statutory

standards with respect to branches and mergers, the Board's standard has

been the public interest. Under that general standard the Board has

considered all factors that might affect the public interest. The

standards of the Bank Holding Company Act are no more than the four

usual standards of bank supervisory authorities, plus competition, and

those have always been the standards considered by the Board.

Mr. Brennan said that of the factors mentioned by Mr. Hackley

the vital one was competition. The Comptroller of the Currency, he said,

/iews competition the way he sees it and the State Banking Department

must live with the Comptroller, endeavoring to see to it that neither

a State nor a national bank is placed at a relative advantage. In the

ease of State member banks, an extra supervisory approval is superimposed

Ilith the result, as he saw it, that a State bank is put in a position
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much inferior to that of a national bank unless the Board of Governors

recognizes the primary jurisdiction of the State supervisory authorities.

There followed additional discussion concerning approval by the

Board of Governors of branches of a State member bank resulting from a

merger, and Mr. Brennan again pressed the point that before the merger

the branches of the banks involved in the merger, assuming that they

were State member banks, would already have been approved by the Board

Of Governors. Mr. Hackley commented in this connection that a merger

maY in some cases contrive to change the circumstances which prevailed

When the branches in question previously were approved. When banks

merge, he said, the competitive situation may become quite different.

By way of illustrating the point, Governor Robertson suggested

a hypothetical situation. In this hypothetical situation there were two

banks in a community, each a State member bank and each having three

branches. The two banks decided that they wanted to merge and in that

Particular situation the State banking authorities indicated that they

were favorable to the proposal. No other banking facilities existed in

the community in question. In such circumstances, Governor Robertson

said, the Board would regard it as a part of its responsibility to

consider the competitive aspects of the proposal, and the Board was of

the opinion that it had the power to do so. Without question, he said,

the Board would consider the competitive aspects of such a transaction.

Mr. Brennan stated that this was what he wanted to know.
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Mr. Mooney referred to the procedure suggested earlier in the

meeting by Governor Robertson and raised a question about liaison

between the State Banking Department and the New York Reserve Bank.

Governor Robertson stated that the Banking Department should

continue exactly what it was doing. However, before announcing action

the State authorities should let the Federal Reserve Bank of New York

get information back to them regarding the Board's position.

Mr. Mooney then referred to the merger application involving

a Marine Midland subsidiary bank that he had spoken of as pending at

the beginning of this meeting. He

by counsel for the applicants that

oPerandi whereby they felt that no

Governors would be required, since

said that he had been informed today

the principals had worked out a modus

action on the part of the Board of

a diminution of capital would be

avoided. Mt. Brennan added that the proposal as submitted involved an

outlay of cash which would lead to a diminution of capital, and that

the transaction therefore would have required the Board's approval.

However, the parties concerned had decided upon a transfer from

undivided profits so that there would be no diminution of capital or

surplus.

Chairman Martin then stated to Mr. Mooney that the Board

4PPreciated having him and his associates come down to Washington and

IslY their cards on the table. The last thing the Board wanted would be

to embarrass the State banking authorities, and it appeared that the

Procedure suggested by Governor Robertson would obviate the possibility
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of any such embarrassment.On the other hand the policy questions

referred to at this meeting would doubtless remain under discussion

for a long time. Such problems might be regarded as a part of an

evolutionary process, a comment which also was applicable to trans-

actions coming within the purview of the Bank Holding Company Act*

Mr. Mooney said that the State banking authorities seemed to

sense a generally stricter attitude recently on the part of all of the

Federal bank supervisory agencies and that he intended to call upon the

Other agencies.

The meeting then adjourned.
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Mr. Hackley

Item No* 1
9/26/58

September 18, 1958.

Subject: Procedure on holding company
applications - Making a "record" for
judicial review

The attached memorandum to Files summarizes a meeting
held on September 10 between members of the staff and representatives
of First Bank Stock Corporation regarding the latter's plan to seek
judicial review of a Board order denying that holding company's
application to acquire stock of a new bank in St. Paul. The prospect
of this litigation brings to a head a problem of considerable im-
portance and difficulty in connection with applications under the
Bank Holding Company Act - the need for establishing a "record" in
each case which, upon court review, would be sufficient to refute
any charge that the Board's decision was "arbitrary, capricious",
or "unsupported by substantial evidence". The problem has been
brought to the Board's attention with respect to some previous ap-
plications; but in the present instance the problem assumes real
and immediate importance.

What constitutes the "record"

Where a formal hearing is held on an application, the
problem of building an adequate record is substantially lessened.
In such a case, there might still be problems as to what evidence,
including confidential information, should be introduced in the
hearing; but when the hearing is concluded, it is clear that the
record will consist of the transcript of the hearing, plus the
application, briefs and exceptions, the Hearing Examiner's report,
and the Board's order. However, where no hearing is held on an
application, question arises as to what documents must be regarded
as a part of the record if the applicant seeks judicial review of
the Board's order.

Regulation Y specifically states that the record in any
Proceeding upon which an order of the Board is based shall consist
of _

"* * * the application or request filed with
the Board in connection with such proceeding; any
views and recommendations received by the Board from
the Comptroller of the Currency or the appropriate
State supervisory authority pursuant to section 3(b)
of the Act; the transcript of any hearing held with
respect to such application or request, and any report
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or recommendation made by the Trial Examiner or Hearing
Officer before whom such hearing was held; any other
document or writing relied upon by the Board in making
disposition of the matter; and any order of the Board
granting or denying the application or request."

From this provision it seems clear that, in a non-hearing
case, the record would at least include the holding company's appli-
cation, the views and recommendations of the Comptroller or the
State bank supervisory authority, and the Board's order. It is not
so clear, however, what other documents must be included in the
record as having been "relied upon by the Board in making disposi-
tion of the matter". For example, should the record include the
Federal Reserve Bank's views and memoranda of the Board's Division
of Examinations and Legal Division?

An Act of August 28, 1958, provides that on review of an
administrative decision the record shall consist of the agency's
order, "the findings or report upon which it is based, and the
pleadings, evidence, and proceedings before the agency", or such
Portions thereof as the rules of the court may provide or as the
agency or petitioner for review may by stipulation designate. That
Act amended various statutes, including section 9 of the Bank Holding
Company Act, to provide that these provisions regarding the filing
of the record in court shall be applicable to proceedings under such
statutes.

Obviously, any facts which were relied upon by the Board
in denying the application must be a part of the record. Conse-
quently, if the memorandum of the Reserve Bank or the memorandum
from the Division of Examinations contained relevant facts not
contained in the application, it would seem that those facts must
be made a part of the record. On the other hand, to the extent that
memoranda from the Board's staff and from the Reserve Bank merely
analyze the facts and present arguments for or against approval,
they would appear to constitute only a part of the Board's "thinking"
in the matter and not evidence "relied upon" by the Board. The
difficulty, of course, arises in distinguishing between additional
factual evidence and mere analysis and argument. There is also the
question whether part of a document could be included in the record
without including the whole document.

Inclusion of confidential  information 

The problem is complicated by the fact that some facts
contained in memoranda from the Division of Examinations may be
based, not upon the application, but upon confidential sources,
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such as reports of examination and unpublished portions of condition
reports. Normally, evidence thus derived from confidential sources
is not made public. However, where the Board may be involved in
litigation and where the Board's action may be questioned as being
arbitrary or unsupported by substantial evidence, it is believed
that an exception should be made to the general policy against
divulging confidential information.

In the ordinary holding company case, the principal, if
not the only, item of a confidential nature will be figures as to
deposits and loans of individual banks or branches. This informa-
tion can be obtained from the applicant with respect to its own
subsidiary banks and the bank which it proposes to acquire; but
comparable figures as to competing banks and their branches must
sometimes be obtained from the unpublished portions of condition
reports or from examination reports of such banks, including na-
tional and nonmember insured banks. Consequently, if such figures
must be included in the record in order to enable the Board to pass
on the question of competition, it would seem necessary to work out
some arrangement with the Comptroller of the Currency and the Federal
Deposit Insurance Corporation whereby the figures would not only be
available to the Board but would be used with the understanding that
they might become public.

Ways of making a record 

One means of providing an adequate record would, of
course, be to have a hearing on every application before a Hearing
Examiner. By that means all relevant facts, those unfavorable as
well as the favorable facts set forth In the application, could be
developed at the hearing; and no problems would arise in case of
judicial review as to what would constitute the record. The Board
Would not then be vulnerable to the criticism that it had in effect
denied "due process" to the applicant by basing its decision upon
documents or information not known to the applicant before the
decision and with respect to which the applicant would have had no
Opportunity to cross-examine,

It is recognized, however, that the holding of a hearing
on every application would be burdensome, and that in many cases
it would turn out to be unnecessary in that no appeal would be taken
from the Board's order. Such a procedure might necessitate the
employment of one or more full-time Hearing Examiners. It would
almost certainly require enlargement of the staffs of the
Examination Division and the Legal Division.

Instead of ordering hearings in all cases, the Board might
order a hearing only in cases that appear controversial and where
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judicial review seems probable; in cases in which necessary

information, whether potentially favorable or unfavorable, is
not contained in the documents before the Board and it could

best be developed by means of a hearing; and perhaps in a few

instances in which the application appears to involve important and

far—reaching implications. As to the first type of case, it is, of
course, never possible to know for certain whether judicial review

of an order of the Board will be sought.

Another possibility would be to hold hearings only with

respect to applications that the Board is disposed to deny. But the

possibility, although perhaps not the likelihood, of judicial review

may exist as much in the case of orders of approval as well as with

respect to denials.

Instead of ordering hearings, a less burdensome procedure
would be for the Board to issue a "tentative" order and statement in

connection with each application, publish them in the Federal Register,*
and provide that they should become final as of a certain date unless
the Board should determine otherwise on the basis of additional facts
and arguments presented by any interested party. By this means, the

tentative decision could fully recite all the facts (in somewhat

more detail than in past decisions) upon which the Board 7s decision

is based, including any confidential information relied upon by the

Board; and the applicant would then have full opportunity to refute

those facts or arguments before the decision is made final. If

comments on the tentative decision seemed to warrant it, the Board

could, in its discretion, order a hearing on the application as

provided for in section 7(a) of Regulation Y.

The procedure of issuing “tentative decisions of the

kind just described is not unusual among other Government agencies.

Moreover, it is specifically provided for by section 8 of the
Administrative Procedure Act in cases in which hearings are required

by statute.

A still less burdensome alternative would be for the

Board, in the exercise of its judgment, to issue a "tentative"

decision only in those cases which appear controversial and which

might lead to proceedings for judicial review. The difficulty,

again, would lie in the uncertainty as to whether any particular

case would later lead to judicial review.

Recommendations 

The Legal Division believes that the problem here discussed
is one that should be resolved as soon as possible. It is, of course,

. *The Federal Register would not publish the tentative statement
but it would have it on file available for inspection.
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too late late to take steps to improve the record in the case which First
Bank Stock Corporation proposes to appeal to the courts; the staff
will endeavor to prepare as adequate a record as feasible for pur-
poses of that appeal, and it is also possible that the appeal might
be dismissed as moot. However, with respect to future applications
under the Bank Holding Company Act, the Legal Division recommends
the following procedure as something of a compromise and combination
of the possible alternative procedures above discussed:

1. That, where a hearing is not required by the
statute, the Board order a hearing in any case in which

(a) It seems likely, in the Board's
judgment, that judicial review of the case
may be sought and the issuance of a tentative
decision as described in "2" below would not
be sufficient to provide an adequate record;

(b) Necessary information not contained

in documents before the Board can be better

and more thoroughly developed by means of a

hearing; or

(c) The proposed acquisition may have

important and far-reaching results because of

the size of the holding company or the banks

involved or for other reasons.

2. That in all cases in which no hearing is
ordered, the BoarTissue and send to the Federal Register
a "tentative" order and statement (whether for approval
or denial), with an indication that the Board will con-

sider any comments received on or before a designated

date, including any request for a hearing on the ap-

plication; but that the order and statement will become
final on a specified date unless prior thereto the Board
should defer the effective date and issue a modified or
revised order and statement, or unless the Board, in
the exercise of its discretion, should order a hearing
on the application.

3. That, on the theory that arguments, opinions,
and recommendations are not "relied upon" by the Board
but merely constitute part of the Board's "thinking
process" in making its decision, two separate memoranda
be prepared by the Division of Examinations with respect
to each application, one memorandum containing a summary
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of the the facts reflected by the application and any
additional facts that are pertinent to the matter, and
the other memorandum containing the opinion and recom-
mendation of the Division; that only the factual
memorandum be considered a part of the record; and that
the Division's memorandum containing arguments and
recommendations, as well as any memorandum from the
Legal Division, not be regarded as part of the record,
since they would contain no additional factual presen-
tation.

4. That, for the same reasons, the Federal
Reserve Banks be advised that they should submit with
each application a memorandum setting forth the facts,
without recommendation or opinion, and that any
recommendations, opinions, or argument with respect
to the application should be submitted separately
from the factual memorandum.

5. That any facts derived from confidential

sources which may have a bearing upon the Board's
decision should, subject to arrangements for such

use being worked out with the Comptroller and the

Federal Deposit Insurance Corporation, be included

in the factual memorandum of the Division of
Examinations, even though such facts would become
a part of the record and might be divulged to the

public.

Attachment
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