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SUMMARY ANALYSIS OF THE ITO CHARTER

I
INTRODUCT ION

This document 1s intended as a gulde to the study of the
Havana Charter for an Internatlional Trade Organlzation. It
contains first, a brlef history of the development of the
Cherter; second, a general statement of the subject matter of
the Charter and the relation of its verious parts to one ano-
ther; third, an analysis In some detail, but in non-technical
language, of the contents of the Charter's varlous sections;
and, finally, & summary of the major commitments and ex-
ceptions 1n the Charter.

The summary does not cover every psragrsph nor refer to
every special situation with which the Charter deals, It does,
however, attempt to deal with all msjor polnts and all points
of general appllication., It takes up the various sections of
the Charter in an order different from that in which they appear
in the document, for there 1s a central core to the Charter to

. which the other parts-are related, and i1f that Is understood
the significance of the various parts of the document becomes
more clear,

II
HISTORY OF THE DEVELOPMENT OF THE CHARTER

Even before the end of hostilitles In World War II, people
in the United States and other goverrments wers laying plans
to segure international agreement on trade policies designed
to avold, so far as posaible, the sconomic conflicts of the
inter-war period. In the Atlantic Charter of August 1941, the
Prosident of the Unltsd States and the Prime Minister of Great
Britain enunciated the principle of equal access to the markets
and raw materials of the world., In the Lend-Lease Agreements
between the Unlted 3tates and other reciplents of Lend-Lease
aild, beginning with the agreement signed with Great Britain in
February 1942, the parties agreed to work together for arrange-
ments, open to all countries of llke mind, for the sxpansion
of production, employment and exchange and consumption of goods,
the reductlon of tariffs, the eliminsation of tariff.prefer-
ences, and for the removal of other barriers to the expsnsion of
International trade. W#When the Bretton Woods Conference concluded
its deliberations with agreement on the structure of the Inter-
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national Bank and International Monetary Fund, the delegates
called upon member nations to eontinue to work to reduce

obstacles to iInternational trade and to facilltate by co-

operative effort the harmonization of national policles designed

to promote and maintain high levels of employment and progressively
rising standards of living.

When the Congress accepted membership for the United States
in the Bretton Woods organizations, it expressed its desire that
further steps be taken and stated it to be the policy of the
United States "to seek to bring about further agreement and co-
operation among nations and international bodles as soon as
possible on ways and means which will best reduce obstacles to
and restrictions upon internaticnal trade, eliminate unfair
trade practices, promote mutually advantageous commercial re-
lations, and otherwise facillitate the expansion and balanced
growth of international trade and promote the stablility of inter-
national economic relations®.

In December 1945 therefore, as part of its consistent pur-

suit of this objJective, the United States published its
gropgsglg for the Expansion of World Trede and Employment,

basic ideas of the Charter will be found in these Proposals.
They were developed after months of consideration by an inter-
departmental committee representing all interested agencies of
the Executive Branch of the Government and after intergovernmental
consultation. '

At the suggestion of the United States delegation, the
Beonomic and Social Councll of the United "Nations, durlng its
first meeting in February 1946, appointed a committee of eighteen
nations to prepare an agenda for an international conference on
trade and employment. When this Preparatory Committee met for
the first time in London in October 1946, the United States
laid before it a Suggested Charter for an International Irade
Organizegtion which the Committes adopted as its baslc working
document.

The Preparatory Committee agreed upon & draft of a Charter
at its London meeting. This was published. Public hearings on
this draft Charter were held in seven cities in the United
States, The Senate Flnance Committee also held extensive hear-
ings. Many of the suggestions made at these hearings sub-
sequently were incorporated into the Charter,

A second meeting of the Preparatory Committee was held in
Geneva in 1947 at which the London draft was revised, The
draft agreed at Geneva was then considered by representatives
of fifty-six nations at the Havana Conference which convened

in
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in the fall of 1947 and completed its labors on March 24, 1948,
The result of these deliberations is the Havana Charter for an
International Trade Organization.

111
THE RELATIONSHIP OF THE CHAPTERS OF THE CHARTER TO EACH QTHER
Commercial Policy

The Charter deals primarily with the international exchange
of goods. Its central core is the Chapter on Commercial Policy,
(Chapter IV, pp. 45 to 84), It is that Chapter which contains
the underlying principles of the document, and its other sections
for the most part complement or qualify those central principles,
These principles can be simply stated.

First, there 1s the familiar principle of most-favored-
nation treatment, that 1s, that no country should give special
favors to the trade of another country, but should treat all alike,

Second, there is the principle, already embodied so far as
the United States is concerned, in the Reciprocal Trade Agreew
ments Act, that countries shouid be prepared to negotlate with
each other for the selective reduction of tarifis and for the
elimination of preferences.

Third, there 1s the principle that any barriers to trade
or limitations on imports should be openly concentrated at the
customs frontier, that after imported goods cross the frontier
they should receive the same treatment as domestic goods, and
that tariff concessions given or received should not be nullified
by internal taxes or regulatlions which discriminaste against im-
ported goods.,

Fourth, there is the principle that the "invisible tariff®
of customs regulations, often more burdensome to trade than
actual tariff rates, should be lowered by simplification.

Fifth, there is the principle that quotas on imports and
exports should not be used for protective purposes.

If these principles are accepted and put into operation,
the movement of goods in international trade would be greatly
faclilitated and the businessmen and producers of the various
nations of the world would have the hest opportunity to sell
thelr goods on a competitive basis,

Cartels
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rte

It was apparent, however, that this Chapter on Commercial
Policy could not do the Job alone. 1In certain cmses, experience
has shown that restrictive agreements and prectices of private
business groups had prevented and diverted the competitive
movement of goods in International trade aa effectively as bar-
riers imposed by govermmentas, We have had experilence with such
restrictive practlices In the United States and we have dAomestlec
laws and institutions, such as the anti-trust laws and the
Federal Trade Commission to deal with them. DBut there is as
yet no mechanism for dealing with such practices in international
trade., A Chapter 1ls therefore included in the Charter to deal
with this problem. -

Commodity Agreements

The Chapters on Commercial Policy and Restrictive Business
Practices are designed to deal with situations in which the
normal competitive forces of the market place, if allowed to
operate, will usually deal satisfactorily with the situation.

In one important area of international trade, however, special
governmental measures may be required. This is the area of
primsry commodities, where burdensome surpluses mey develop
which would create wildespread hardship in the absence of govern-
mental action, and where the normal forces of the market place
do not operate effectively to give relief

We have recognized in our domestic farm legislation (e.g.
price supports) the special problems which often confront our
producers of primary products. The Charter similarly recognizes
that special measures may be required from time to time to
deal with the problems of such producers in international trade,
Hence 1t includes a Chapter on Intergovernmental Commodity
Agreements,

Economic Development

Moreover, the Charter recognizes that actlon to remove
barriers to the movement of goods will be futile unless there
are goods to move and purchasing power to buy them. Men who
are unemployed do not buy the products of their own or other
countries, Countries in a primitive state of develcpment do
not provide substantisl markets for the goods of other
countries, nor do they produce many things for their own
citizens and those of other countries to buy., Therefore the
Charter contains Chapters dealing with certaln international
aspects of employment and economic development,

Qrganization

—de
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Organization

Finally, the Charter establishes an international organi-
zation in which problems arising out of trade relationships
can be discussed and solutions reached.

The Organization, after discussion of a problem, can
make recommendations for action by members, Members are
free to decline to follow the recommendations of the Organi-
zation. If they do, however, the Organization can release
other affected members from %heir obligations under the
Charter to the member refusing to follow the recommendations.

The Organilzation has no power to direct or require any
member to take action.

Thus 1t will be seen that the varilous Chapters of the
Charter are closely interrelated. They seek to deal with
various trade problems which, though they arise in widely
different forms, require consistent treatment 1f the central

objective of the Charter, namely

"o assure a large and steadily growing volume
of real income and effective demand, to Increase
the production and exchange of goods, and thus to
contribute to a balanced and expanding world eco=-
nomy" (Article 1 (I) )

is to be achieved.
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v
THE SUBSTANCE OF THE CHARTER
1., CBAPTER IV ~ COMMERCIAL POLICY
(Articles 16 - 45)

The six Sections of this Chapter deal with the following
sub jectss

A. Tariffs, Preferences, and Internal Taxation and
Regulation,

B. Quantitative Restrictions and Related Exchange
Matters.

C. Subsidles,
De. 8tate Trading and Related Matters,
E. Gensral Commercial Provisions,

Fo Speclsl Provisions,

A

Section A - Tariffs, Preferences and Internal Taxatlon and

Regulation

(Articles 16 - 19)
l., Genersal Most-Favored-Nation Treatment (Article 16).

Section A begins with a statement of the principle of
gensral most-favored-nation treatment., It commits each
Member to extend any advantage which it grants to any other
country with respect to customs dutlies or charges on Ilmports
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or exports, or regulations dealing with imports or exports,
immedlately and unconditionally to like products originating
in or destined for all other msmber countries, This has besn
the pollcy of the Unlted States since 1923, It 1s embodied
in the Trade Agreements Act of 1934, slx times extended by
the Congress,

~ There are certaln preferential systems which are of
considerable importance and which have long been in effect,
The Ottawsa preferences between the members of the British
Commonwealth and the preferences between the United States
and Cuba are examples, It was recognlzed that these prefer-
ences could not be abolished overnight and, therefore, they
are excepted from the requirement of general most-favored.-
nation treatment,

Members are, however, committed in the followlng Article
to negotiate for the elimination of those preferences, and
are also commlitted not to increase them above the level
existing on certaln specified dates,

The rule of general most-favored-nation treatment has
been Included in our treaties and trade agreements, and each
of them has contd ned-an exception for these esatablished
preferential systems,

2. Negotiation for ths Reduction of Tarlffs and the
EI&Mm of Preferences (Artlicle 17).

Article 17 embodles the principles of the Reciprocal
Trade Agreements Act. It provides that each Member shall,
upon the regquest of any other Member, enter into and carry
out negotiations directed to the subatantial reduction of
the general levels of tariffs and to the elimination of
tarifr preferences on a reciprocal anﬂ.mutually advantagsous
basgls,

The Article further provides certain rules for such
negotiations, principally that they shall be conducted on &
selective, product-by~-product basia which will afford adequate.
opportunity to take into account the needs of Individusl
countries and industries; that Members shall be free not to
grant concessions on particular products; and that no Member
shell be required to grant concesslons to other Members
without receiving adequate concesslions in return. These are
the principles under whilch the Trade Agreements Act has been
administered and the United States retains the same control
over its tariff as 1t has had in the past.,

-7 - The Article
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The Article contemplates that tariff concessions nego-
tiated under it will be incorporated in the (General Agree-
ment on Tarlffs and Trade concluded at Geneva on October 30,
1947 and expanded at Annecy in 1949, It further contemplates
that if any Member falls within two years after becoming a
Mamber to negotlate its way into the General Agreement on
Tariffs and Trads, the other Members who are partliea tothat
Agreement may be released from their obligations under
Article 18 to glve the non-negotliating Member the benefita
of the concessions which they granted 1in the General Agree-
ment on Tariffs and Trade,

S« Natlonal Treatment with Respect to Internal Taxes and
Regulations (Articls 18).

Article 18 embodiss a recognition by Members that intern-~
al taxes and regulations should not be used as protective
measures, and that products of any member country Imported
into any other member country shall not be subject to lntern-
8l taxes or charges in excess of those applled to like domes-~
tic products, It requires similarly that internal regulations
must not be applied to imported products in a more burdensome
mamer than to domestlie products.

Regulations requiring the mixture of domestio products
with imported producta are forbldden for the future, though
exi sting mixing reqi irements are permitted t o continue,
These may not be increased and are mub ject to negotiation
for their liberalization. Thia exception wlll permit the
continuance of the mixing regulations imposed by the United
States with respsct to synthstic rubber, which 1s the only
regulation of this type used by the United 3tates.

4, Provision with Respect to Motion Picture Films
: cle .

Motion picture films are different from ordinary imports
in that thelr value is not in the film itself, but 1ln lts
earning power. Hence, the tariff is not an adequate protective
devlice for motlion plcture flims, It was therefore agreed that
protection for damestic motion pleture industries could be
given by a so~called screen quota, which reserves a certaln
proportion of the playing time in domestic theaters for fllms
of domestioc origin. The amcunt of time tlms reserved 1s made
subject to negotiation, as are tariff rates, and the balance
of time mot reserved cannot be allocated as between imports
from different sources,

=8« B
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B
Section B - Quantitative Restrictions and the

—

Balance-of —-Payment s Problem
T irticles B = BAT

Section B deals with quantitative restrictions (such as
quotas) and related exchange mattera. The Section contains
a gensral commitment not to use quantitative restrictions,
This rule has certaln exceptions, the most important of which
are that agricultural or fisherles imports may be limited
when the produetion or marketing of the like domestic product
is limited, and that imports may be limited when & country
is in balance-of-payments difficultlies, The determination
as to whether a country is or 1s not in balance~of-payments
difflculties rests with the International Monetary Fund.#
If a country is permitted to restrict imports by quotas, it
iz required to apply those restrictions in a nondiscriminatory
manner, sxcept, during the postwar transitional period contem-
plated by the Fund Agreement, when it may discriminate in the
application of Quotas permitted for balance-of-payments reasons,

1., Genersl Elimination of Quantitative Restrictions (Article 20).

Article 20 contains a baslc undertaking of Members not to
use quotas to restrict imports or exports. This 1s one of the
ma jor commltments in the Charter, since quotas are potentially
most obstructive of all barriers to trade. A tariff, even
though high, may be surmounted if there 1s sufficlent demand,
but the quota imposes an absolute limitation upon the amount
of products which may be admitted,

There are, necessarlly, important qualifications to the
full application of this principle, Some of these are permanent,
others temporary, The net effect of Section B, however, 1z a
gensral ban on the qiota as an instrument of protection, though
1t may, under certain circumstances, be used for specified other

purposes,
For

&*
The International Monetary Fund was established in 19045 as a

means of promoting stabllity in the field of forelgn exchange.

Forty-eight nations are members, United Statea membership

was authorlized by the Congress.
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For example, when surpluses of agrioultursal products
develop, 1t may be necessary for a government to step in to
engage in price support and in connection therewith to limit
domestlc production. It would obviously be inequitable and
unsound to allow imports to enter freely when domestic pro-
duction or marketing 1s being limited. Therefore, this
Article allows quotas to be uwsed in connection with govern-
mental measures which operate effectively to restrict the
quantities of the like domestic product permitted to be
marketed or produced. Any restrictions should be applied
proportionately, the normal test suggested being the pro-
portion prevailing in a previous representative period.

2. Restrictions for Balsnce-of-Payments Reasons !Articlo 21).

Article 21 contains the Important balance-of-payments
exception. It recognlzes that when a country is in balance-
of-payments difficulties and short of forelgn exchange, it
must budget 1ts purchases from hard-currency areas, just as
an Individual must budget his purchases to fit within hisa
income, The Artilcle therefore suthorizes restrictions on
imports in order to safeguard a member country's balance of
paynents.

The condlitions under which such restrictions may be
imposed are, however, specificaelly and closely defined, 1In
the first place, they cannot be imposed except to the extent
necessary to foreatall the imminent threat of or stop a serlous
decline in & Member's monetary reserves, or, in the cased a
Member with very low monetary reaserves, to achleve a reasnnable
rate of increase in such reserves, Members are obligated pro-
gressively to relax and ultimately % eliminate such restric-
tions as their external financial position improves, In the
application of such restrictions they must permit %token®
imports where total exclusion would unreasonably wipe out
estsblished trade connectlions, and they must avoid unnecessary
damage to the commercial or economlic interesta of other Members,
In other worda, every effort has been made to prevent the use
of quantitative restrictions for purely protective purposes.

Members which are contemplating the application of new
restrictioms under this Article are required to consult with
the Organization, and any Membexr which considers that another
Member is applying restrictions under this Artlcle improperly
may bring the matter before the Organlization. In such case,
the Organization shall mediate the dispute, If no settlement
satl sfactory to the parties and to the Organization can be
reached, and the Organlization determines that the restrlctions
are being improperly applied, it shall recommend their with-
drawal or modification, If the Member does not comply with

- 10 = this
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this recommendation within slxty days, the Organization may
release other Members from specified obligations under the
Charter toward the Member falling to comply.

The Article (para. 4({b)) makes it clear that no Member
shall be required to withdraw or modify restrictions which
1t is spplying under this Article on the ground that & change
in 1ts domestlic policles would render these restrictions un-

necessary,

Gonversel;rﬁ Members umiertake in carrying out thelr dom-
estic policies "to pay due regard to the need for restoring
equilibrium In thelr balm ¢e of pawments on a scund and last-
ing baais™,

3., General Principles Governl the Use of Permitted antl-
tative Restricgions l_IrEic%e Z2)e - Qua:

Article 22 requires generally that any quotas which Mem-
bers are permitted to apply to the Importation of products of
another Member or to exports to another Member may not be
applied unless they eare similarly appllied to lmports from,
or exporta to, all other countries.

The Article lays down certain rules designed to assure,
In the event restrictions are applied, e distribution of trade
in the product concerned approaching as closely as possible
the shares which the Members would have in the absence of
rostrictions. These rules include provision for fixing total
quotas wherever practicable and giving public notice of their
amounts and for allocating quotas ambng supplying countries -
either by agreement or on the basis of shares supplied during
a previous representative period. Provision 1s slso made for
furnishing relevant informsation concerning the administration
of import licensing systems.

4. §§ecia1 Provisions Governing the Use of Permitted Quantita-
‘? ve Reatrictions Durlng the Post-war Transltionsl Period
Article Z23)e

Article 23 contains the recognition that the aftermath of
the war has brought numerous difficult problems of economlec
ad justment which do not permit the immedlate full achievement
of the nondliscriminatory administration of quantitative rea-
trictions, and therefore requires certain exceptional transi-
tional period arrangements.

Those arrangements are that = long as, and only so long as,
a Member 1s avalling itself of the post-war transitional

- 11 - perlod
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perlod # arrangements contemplated by Article 14 of the
Articles of Agreement of the Internatlonal Monetary PFund,

8 Member mey dlscriminate in the application of quantitative
restrictions which are imposed for balance-of-payments reasons.

The reason for this provision 1s that completely non-
discriminatory application of limltati ons on imports which are
Imposed for balsnce~of-payments reasons would, in many cases,
prevent a4 member country from getting things which it absolute-
1y needad for the 1ife of the country and which would be avall-
able to 1t from soft-currency areas, but which it could not
afford to buy from a hard-currency area. Therefore, Members
are permitted by Article 23 to discriminate In the use of quan-
titative restrictions imposed for balance-of-paynents reasons
in either of two wayss

{a) within the limits specified for the post-war transi-
tional period by the Articles of Agreament of the International
Monetary PFund, or

(b) according to specified criteria set forth in Annex K
to the Charter. The main oriteria in Annex K are that the
discrimination must result in more imports than the country
would get without discrimination, and that the prices psld for
such lmports muat not be substantlally higher than the prices
in the countries discriminated sgainst,

Members agree to apply pollicies in the use of permitted
import restrictions generally which shall be designed to (a)
prozote the maximum development of multilateral trade possible
during the transitional period, and (b) to expedite the attain-
ment of a balance-of-payments position which will no longer re-
quire such discriminatory arrangements. . Moreover, after March
1052, Members using dlscriminatory practices under Annex X to
the Charter are required to report to and consult with the
Organ 1zation about them and the Organization may require the
limitation or termination of such discrimination, The Fund has
#similar powers of consultation end limitation with respect to
discriminations permitted under its Articles,

The Organization may not, however, require a Member to
change its domestic employment or development poliosies,

5. Relationship with the Internstiomsl Monetary Fund, (Article 24).

Article 24 contains the important provision that in all
oases in which the Organization has to deal with problems con-
cerning monstary reserves, balance of paymenta, or forelgn
exchange arrangsments, 1t must fully consult with the Internat-
ional Monetary Fund. In such consultation, the Organization

shall

* Roughly until March 1, 1952,

- 12 -
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shall accept all the Fund's findings of fact with respect
to foreign exchange, monetary reserves, or balanpe-of-
payments matters, and shall accept as conclusive the
determination of the Fund as to what constitutes a seriocus
decline in a Mamber's monetary reserves, a very low level
of 1ts monetary reserves, or a ressonable increase in the
level of ite reserves, In other words, final determination
as to whether a state of factas exlsts which justifies the
use of the balance-of-payments exception of the Chsrter
rests with the Monetary Furnd,

gertain countries which may be members of the Organ-
ization may not be members of the Fund. 1In such case, the
Charter requires that they enter into a speclal exchange
arrangement with the Organization which shall ensure that
the objectives of the Charter will not be frustrated as a
result of action with respect to exchange matters by the
Member which is not a member of the Fund.,

- 13 =

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



<
Section C - Subsidles
(Articles 25-28)

The Charter does not forbid the use of subsldles for
the protection of national security, the diversification of
industry, or the promotion of economic development., The use
of dlrect subsldles for such purposes 1ls preferable, in
general, to the restriction of imports by tariffs and qotas.
The cost of subsldies is clear and taxatlon can distribute
1ts burden equltably among those who benefit. Any subsidy
that affects the abllity of domestlic producers to compete
with forelgn producers, howsver, elther in the home market or
abroad, will exert an influence on the flow of trade. This
is partlcularly evident in the case of export subsidles. It
is with these effects of subsldles upon the flow of Iintere
national trade that these Articles of the Charter desl.

The four Articles should be considered together. 1In
substance, they provide that:

a, Any Member granting a subsidy (broadly defined as
including any form of income or price support) which operates
to increase exports or reduce imports 1s obligated to notify
the Organization as to the extent and nature of the subsidiza-
tion, its estimated effect on exports or imports, and the ecir-
cumstances which make 1t necessary. The Member malntalning
the subsidy 1s obligated, upon request, to consult with other
Members who consider that the subsidy prejJudices their inteir-
ests with respect to the possibility of limiting it. (Article

25)

b. Export subsidies, i. ¢. those which result in the
sale of a product for export at a price lower than the domestic
price, are generally prohiblited for products other than primary
commo&ities after two years from the date on which the Charter
enters into force. Thls period may be extended if the Organle

zation approves. (Article 26)

¢. In cases involving primary commodities, Members may
continue export subsidies if they consider that thelr interests
would be seriously prejudiced by eliminating the subsidy, or
may seek a solution of their problem through the mechanism of
a commodity agreement provided for in Chapter VI, If they do
the latter, they are precluded, without Organization concurrence,

from

- 14 -
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from inltiating new subsidies or increasing 0ld ones during the
course of the procedures involved in the negotiation of such an

agreement. (Article 27)

d. No Member granting any subsidy which overates directly
or indirectly to maintain or increase its exports of primary
comnodities may apply such subsldy in a way which would give 1t
more than an equltable share of the world market., What consti-
tutes an equitable share of the world market is to be determined
elther by agreement between the Member granting the subsidy and
other affected Members, or, if such agreement is not reached,
by the Organization., 1In meking a determination as to what con-
stitutes an equitable share of the world market, the Organization
shall have particular regard to the Member's share of world
trade in the commodity during a previous representative perlod.

(Article 28)
D

Section D - State Tradin
iArticles 29-32)

Many of the countries who negotlated the Charter, including
the United States, engage 1n varlous forms of state trading.
Their state trading enterprises are usually to some extent in
competition with private traders. The purpose of this Section
of the Charter is to provide rules for the conduct of state
trading operations which would cause them to operate as nearly
as possible according to the same principles and subject to the
same rules as private enterprises., Two essential vnrinciples
are involved == non=discrimination and the expansion of trade
by reduction or limitation of barriers.

Article 29 contalns an undertaking by each Member that it
will administer its state enterprises the purchases and sales
of which involve imports and exports In a manner consistent with
the general princlples of non-discriminatory treatment prescribed
in the Charter for govermmental measures affectlng Ilmports or
exports by private traders, This would require that such
enterprises should make thsir purchases and sales solely in
accordance with commercial considerations, including price,
quality and other conditions of sale, and also should afford
the enterprises ¢f other member countries adequate opportunity
in accordance with cuatomary business practices to compete for
participation 1n such purchases or sales,

This
- 15 =
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This Article doses not apply to imports of products
purchased solely for governmental purposes which are not.
for resale in commerclal markets, e.g., stockpiling,

Articls 30 deals with marketing orgenizsastions such as
ars maintalned by a number of countries partly for regu-
latory purposes and partly for buying and selling. It states
that such organizations are subject to the rulbes of Artlcle 29
when they engage in purchases and sales, and that any reéegu-
lations they may impose on private enterprises are subject
to the other provisions of the Charter, e.g. Chapter IV, .

Article 31 requires Members to negotiate for the reduc-
tion of any pvrotective elements that may exist in the opera-
tion of an export or import monopoly. For example, a state
trading enterprise, importing a product which 1s also
produced domesticaily, may charge more than its cost plus
profit when 1t sells the product., Thls mark-up operates to
protect the domestic producer, The Charter requires that 1t
mast be notified to the Organization and shall be subjlect to
negotiation in the same manner as a tariff, Moreover, it
requires that an import monopoly shall import and offer for
sale such gquantities of the product as willl be sufficient to
satisfy the full domestic demand for it.

Article 32 requires that any Member having acquired a
stockpile of a product and wishling to liquidate 1t must do
80 in a manner calculated to avoild disturbance of world
markets or serious injury to the interests of producers and
consumers of the product, to give at least four months!
notice of intention to liquidate, and to consult with other
Members whose Interests may be affected, at their request.

E

Section E ~ The "Invisible Tariff"
(Articles 33 - 39)

This Section deals with the important subject of
customs regulations, which often have a more restrictive
effect on trade than the actual level of tariff rates,
Therefore, in these Articles, the drafters of the Charter
sought to reach agreement for material simplification and
standardization of such regulations, and particularly to
ensure that they be preclse and widely published, so that
traders could know what was expected of them,

1. Freedom
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1. Freedom of Transit (Article 33)

Article 33 expresses the principle that there should be
freedom of transit through each member country by the most
convenlent route for goods which are simply going through 1its
territory from one outside country to another,  Charges may
be imposed for services in transit, but they must be reason-
ably commensurate with the cost of the service. There must
be no discrimination in treatment as between goods golng from
or coming to one member country rather than another,

2, Anti-Dumping and Countervalling Dutlies (Article 34)

Article 34 recognlzes that dumping of products of one
country into another at leas than their normal value is to
be condemned if 1t causes or threatens material injury.,
Thers has besen much disagreement ln the past as to jJust what
constitutes dumping and measures hampering normal competi-
tion in international trade have been adopted as Yantl-
dumping" measurea, This Article therefore contains a
definition of dumping and provisions designed to prevent
abuse of antli-dumping measures., It permits Membera to levy
an antl-dumping duty, but this duty may not be greater in
amount than the margin of dumping, It also permits an im-
position of countervailing duties to offaset the effect of
subsidles paid on export, manufacture, or production in
exporting countries. But nelther anti-dumping nor counter-
vailing duties may be le vied unls ss the effect of the dumping
or aubsidy involved 1s determined to cause or threaten
meterial injury. The Article does not apply to incidental
subsidization resulting from domestic price stabllization
systema which result from time to time in sales abroad at
prices higher than are charged domestically.

3. YValustion for Customs Purposes (Article 35)

Perhaps no other subject has given more difficulty in
the administration of customs laws., Clearly, the basls of
valuation upon which an ad valorem rate of duty is imposed
is just as important as the rate of duty itself.

Therefore,
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Therefore, in this Article Members agree to work
towards the standardization of definitions of value and
procedures for determining the value of products subject
to ad valorem duty, and meanwhile to accept certain prin-
clples of valuation, The basic princirle laid down is that
the value for customs purposes shall be the actual value of
the kind of merchandise imported. It may not be based on
the value of merchandise of domestic origin or upon some
arbitrary or fictitious value. Actual value is defined as
the price at which such or like merchandise 1s sold in the
ordinary course of trade, under fully competitive condi-
tions, in comparable quantities, or in quantitles not less
favorable to importers than those in which the greater
volume of the merchandise is sold in the trade between the

countries of exportation and importation,

The Article requires that any currency rate used in
the computation of value shall normally be based on the
par value of the currency involved, established pursuant
to the Articles of Agreement of the International Monetary

Pund.,

Finally, and very important, the Article requires that
the basis and methods of determining dutiable value shall
be stable and shall he given sufficient publicity to enable

traders to know what is involved.

4, Customs Formalities (Article 36)

In this Article Members recognize the need for reduc-
ing the number and diversity of fees and charges connected
with-importation and exportation and for simplifying tariff
formalities and documentation. They commit themselves to

take action to effect this simplification as qulckly as
they can, They also agree that fees and charges shall not

be used for protective or fiscal purposes, but shall be
reasonable and related to the cost of the service rendered.

The Organization 1s given power to study and recommend
to Members specific measures for the simplification and
standardization of customs formallities and techniques and
for the elimination of unnecessary requirements,

=18~
5. Marks
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5. Marks of Origin (Article 37)

This Article requlres that marking requirements should
be uniform for imports from all countries and contalns a
number of technical provisions designed to reduce the ad-
ministrative difficulties connected with the requirement of
marks of origin.

6, Publication and Adminlstration of Trade Regulations
{Article 38)

Article 38 provides for the prompt publication of all
laws and regulations affecting forelgn trade in such manner
as to enable governmments and traders to become acquainted
with them., It also provides for the administration of such
laws and regulations in a uniform, impartial and reasonable
manner, and for the setting up of suitable facllities to
enable traders to consult with the appropriate authorities
regarding these laws and regulstions.

This Article also conteins a very lmportant provision
requiring each Member to maintaln an impartial tribunsl,
such a8 the United States Customs Courts, separate from the
authority administering the customs regulations to which
appeel from administrative decisions can be made.

7. Informatlon, Statistlics, and Terminology (Article 39)

Article 39 provides for the collection and publication
of internastionsl trade statistics. It requires Members to
publish as promptly as possible statistics on thelr external
trade, thelr revenue from customs duties, and thelr subsidy
payments affecting export and import trade. It authorlzes
the Organizetion to act as a center for the collection,
exchange and publication of statistical information and for
promotion of the comparabllity of statistics and standardi-
zatlon of nomenclature used In tariff and trade documents,

F
Section F = %Egcial Provisiona
(ArticTes 40 ~ 4D)

1. Consultation, Territeorial Application and Frontler
Tra 'c’(ArtIcIes 41, Eﬁ, 43)

Articl s 42 and 43 are technical articles dealing
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respectively with the territorial application of the Chapter
and frontier traffic. '

Article 41 requlres each Member to give sympathetic
consideration to, and adequate opportunity for, consulta-
tion regarding problems raised with it by other Members
with respect to matters arising under the Chapter.

2, Emergency Action - Ihe "Escape Clause" (Article 40)

This Article 1s the so-called "escape" clause which it
has been the policy of the United States since 1942 to
include in its reciprocal trade agreements, It provides
that if as a2 result of unforeseen circumstances and of the
effect of obligetions incurred by a Member under the Chapter,
including tariff concessions, a product is being imported
into a Member's territory in such relatively increased quan-
tities and under such conditions as to cause or threaten
injury to domestic producers of like or directly competitive
products, the Member shall be free to suspend the obligation
in whole or in part or withdraw or modify the concession to
the extent and for such time as may be necessary to prevent

or remedy the injury.

Members contemplating such action are required if prac-~
ticable to glve advance notice to the Organization and to
give the Organization and Members having a substantial inter-
est in the trade in the product concerned an opportunity to
consult with respect to the proposed action, However, in
cases where delay would cause demage which would be difficult
to repalr, action may be taken without prior consultation on
condition that consultation is effected iImmediately after

the action is taken.

If agreement among the Members with reapect to the
actlon involved 1s not reached in such consultation, the
Member proposing to take the action masy nevertheless do so,
but in such case other Members may suspend such substan-
tially equlvalent obligatlons or concessions vis-a-vls the
Member taking the action as the Organization does not dis-

approve.

3., Customs Unions (Article 44)
Customs unions have been generally accepted as desirable
in
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in that they creazte larger trading areas, This Article
recognizes the desirabllity of increasing freedom of trade
by the development, through veluntary agreement, of closer
integration between the economies of the countrles which are

parties to such agreements,

The Article requires that when two countries merge their
tariffs in a customs union the level of the new tariff must
not exceed approximately a welghted average of the two pre-
vious tariffs and must not result in a general increase of
tariff rates around the new areas,

The Article also recognizes that the merger of custons
tariffs is a difficult undertaking, particularly if there is
a disparity In the size of the countries involved, Therefore,
it authorizes what 1s called a free-trade area. This is a
modified type of customs union which has one major character-
1stic of the usual customs union, namely, substantially free
trade between the constituent countries for products origi-
nating in such countries, but allows each of them to retain
the same tariff vis-a-vis the outside world that it had before.,

The Article goes beyond the provisions with reapect to
customs unions in previous treaties and trade sgreements by
recognizing that a customs unlon 1s a complicated thing which
takes a conslderable tlme to develop, and that it may not be
possible for two countries which wish to form a customs unlon,
even with the best will in the world, to do it all at once.
Therefore, the Artlcle authorizes interim agreements loading
to a customs union, and thus permits the formation of a customa
unlon by stages. However, it requires that the plan for the
customs union must contaln a schedule for its formation within
a reasonable length of time, and must be notified to the Organi-
zatlon. If the Organizatlion finds that such an agreement is not
likely to result in the formation of a customs union within the
period contemplated, the Organizatlon may suggest modifications.
The parties may not proceed with the agreemsent unls ss they are

ready to accept those recommendations.

4, (General Exceptions (Article 45%)

Article 45 contains certaln general exceptions to Chapter
IV. Most of these are standard exceptions which appear in
normal commercial treaties and trade agreements, allowing
measures necessary to protect public morals, plant 1life or
health, etc. Others deal with short-run problems which have
arisen out of the recent war. The main new exception 1is
permission to adopt restrictive measures necessary to the ac-
quisition or distribution of products in general or local

short supply.
IV
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2. CHAPIER V - RESTRICTIVE BUSINESS PRACTICES
- Article 46 - 54)

Chapter V deals with the restrictive practices of
private or public commercial enterprise which, as previously
stated may be utilized as effectively to divert or limit

trade as measures adopted by governments.

The Chapter opens (Articls 46) with an undertsaking by
each Member to take appropriate measures and to cooperate
with the Organizatlion to prevent practices of private or
public commercial enterprises which would restrain competi-
tion, limit acceas to markets, or foster monopolistic
control in international trade, whenever such practices
have harmful effects on the expansion of production or
trade and interfere with the achievement of any of the other
obJectives specifled in Article 1 of the Charter,

The Article defines a number of restrictive practices
which may be subject to lnvestigation under the Charter,
e.g. fixing prices, terms or conditions to be observed in
the purchase, sale or lease of any product; excluding enter-
prises from, or allocatlng or dividing, markets or fields of
business activity, or allocating customers, or fixing sales
quotas or purchase quotasj preventing by agreement the
development or application of technologys ete.

In line with the general princlple which runs throuszhout
the Charter that solution of problems shduld be sought in the
first instance by direct consultation between Members affected,
any Member which considers that in a particular instance prac-
tices are velng imulged In which have these harmful effects
may consult with other Members or with the Organizatlon with
a view to fipding a mutually satisfactory solution. (Article 47)

A Member may also present a written complaint to the
Organization in any lnstance when it believes that a practice
has or 1s about to have the harmful effect referred to above.
If the Organization decides that an investigation 1s justi-
fied, it must notify all Members and arrange for a hearing
on the complaint. It must then review the information
available and decide whether the complaint is justifiled,

If it decides that the complaint is well-founded, it must
request the Members concerned to take every possible remedlal
action and it may also make recommendations to the Members
concerned with respect to the nature of such action., It may
also request Members to report on the remedial action which
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they have taken 1n any particular case. A publlie report
of the proceedings and of recommendations made is required.

(Article 48)

Each Member is obligated to take all possible measures,
in accordance with its own constitution or system of laws,
to insure within its jurisdiction that public and private
commercial enterprises do not engage in the harmful practices

specified. (Article 50)

Each Member must, moreover, take full account of each
request, decision, and recommenéation of the Organization in
the case of any specific complaint, and, in accordance with'
its constitution or system of laws, take action considered
appropriate having regard for its obligations under this
Chapnter, Each Member is also obligated to furnish the Organi-
zation, as promptly and fully as possible, information re-
questeé by the Organization for 1its consiéeration and
investigation of complaints., Safeguards are provided with
respect to the disclosure of information which would damage

legitimate business interests. (Article 50)

The Organization is authorlzed to conduct studies
relating to the general effect of restrictive business
practices affecting international trade., {Article 49)

It is made clear.that no act or failure to act on the
part of the Organization shall poreclude any Member from
enforcing 1ts own statutes or regulations directed toward
preventing monopoly or restraint of trade. (Article 52)

Similar eomplaint procedures are established with
raspect to restrictive business practices in the field of
services, such as transportation, but if any such complaint

1s made and if another intergovernmental organization exists
which is qualified to deal with the probleméit?e gg?plaint
cle

must be referred to that organization. (Ar

Article 54 is a technicel article, dealing with inter-
pretation and definition.

It is noteworthy that this Chapter represents the first
International agreement ever reached for the establishment
of a mechanism and procedure for dealing with restrictive
business practices in the flield of I1nternational trade,
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3. CHAPTER VI: INTERGOVERNMENTAL COMMODITY AGREEMENTS
(Article K5 -~ 70)

The Chapter opens wilth the recognition that special dif-
flcultles of production adjustment and extreme fluctuations
in prices, which would jeopardize the Charter objectives of
economic expansion, have at times characterized primary com=
modities produced and marketed under certsain economic olrcum-
stances, These conditions occur (a) where small producers
account for a substantlal part of total output and neither
consumption nor productlion responds readily to price changes,
or {b) where consumption does not respond readily to price
changes and important producing areas afford no alternative
employment opportunities for displaced labor. Under such
circumstances, there may appear burdensome surpluses of s
commodity or widespread unemployment, which cannot be
corrected by normal market forces in time to prevent serious
adverse effects on international trade as a whole,

Consequently, the Charter recognizes that intergovern=-
mental commoditiy agreements are appropriate 1in order to
prevent or alleviate the economlc difficulties which will
arise when normal market forces alone cannot effect the
necessary adjustments between production and consumption as
rapldly as may be needed, and to provide a sort of breathing
spell during which measures would be developed looking toward
promotion of the expansion of consumption or a shift of re-
sources out of overexpanded 1ndustries. into new and productive
occupation, to prevent or moderate pronounced price fluctu~
ations, or for other purposes., (Article 57)

All such agreements must be open inlitlally to all Members
on equal terms; they must provide for adequate participation
by countrlies which have an interest in the importation or con-
sumption of the commodity; they must accord fair treatment to
Members whilch do not participate; and full publiclty must be
given to thelr sdminlstration and negotiation, Non-Membersa
may be invited to participate, {(Article 60) A commodity
agreement cannot normally be entered into unless there has
been a commodlty conference which finds that conditions are
such as to require an agreement and at which the agreement has

been negotiated. (Article 59}

Such conferences will usually be preceded by the forma-
tion of a study group which is charged with develoning the
facts and making recommendations as to how to deal with them.

(Article 58)
- 24 - Where
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Where commodity agreements involve the regulation of
production or the quantitative control of exports or im-
ports of a primary commodity or the regulation of prices,
they can only be entered into if certain additional condi-

tions are met. (Article 61)

Those conditions are that one of two types of find-
ings must be made through a commodity conference, or by
general agreement among Members particularly interested
in the commodity, The first is that a surplus of a
primary commodity has developed, or is expected to develop,
which i1s so burdensome as to cause or threaten serious
hardship, and that it i1s impossible to prevent this hard-
ship by relying on the normal operation of market forces,
since a substantial reduction in price would not readily
lead elther to a significant incresase in consumption or
to a significant decrease in production, (Article 62 (a))
These clircumstances arise from time to time in the case of
agricultural commodities. The second type of finding is
that widespread unemployment must have developed or be ex-
pected to develop which, 1n the absence of specific govern-
mental action, would not be corrected by normal market
forces in time to prevent widespread hardship to workers,
because a substantlal reduction in the price of the com~
moditly does not readily lead to significant increase in
consumption but rather to reduction of employment, and
because the areas where the commodity 1s produced do not
afford alternative employment opportunities for the workers
involved, (Article 62 (b)) These circumstances arise
from time to time in the case of certaln minerals,

Commodity contirol agreements must be designed to as-
sure the availability of adequate supplles at falr prices.
They must give as many votes to countries interested mainly
in imports as to those interested mainly in exports., They
must provide, where practicable, for measures designed to
increase consumption. They must seek to permit production
to expand in areas where it can be carried out with the
greatest economy. And countries participating in such an
agreement must formalate and adopt programs of internal
economic adjustment designed to ensure all practicable
progress during the life of the agreement toward condi-
tions that will obviate the necessity for its renewal.

{(Article 63)

The 1ife of such agreements 1is not to exceed five
years, renewable for not to exceed five years. (Article 65)
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These rules do not apply *e agreements to conserve
nstural resources or to allocate commodities in short
supply (Article 70, (2) and (3)), or to agreements deal-
ing with health, fisheries, migratory birds, or wild
animals {(Article 70 (1)).

Detailed provision is made for the administration
of such agreements by commodity councils (Article 64),
for the periodic review of their operation by the Organi-
zation (Agticle 65), and for the settlement of disputes
(Article 66). 1If any agreement existing at the time the
Charter comes lnto force is found to be inconsistent with
1ts rules, it must be modified (Article 68), and if the
Organization finds that an agreement is not operating in
accordance with these rules, it must be terminated or

revigsed (Article 65, (3)).

Any agresment negotliated by the United States pursuant
to this Chapter would be submitted to the Congress for 1its

approvel,

4, CHAPIER Il - EMPLOYMENT AND ECONOMIC ACIIVITY
(Article 2 - 2)

From the beginning of the Charter project, in the originsal
United States Proposals for the Expansion of Viorld Trade and
Emglo§53nt, it was recognized that the eifectivenesa of
offorts to reduce trade barriers and to eliminate dlacrim-
Ination in international trade would be nullified if there
was not in the world a large and reasonsbly stable demand for
the products of international trade, A Chapter on Employment
and Economic Activity was therefore ilncluded, which gives
the Organization 1little specifically to do in the fleld of
smployment and industriasl stabllity, but contains certain
specific commitments for member countrlies and states certain
considerations which the Organlzation 1s required to keep in
mind in the exerclse of ita other functions,

In this Chapter Members recognize that the avoldance
of unemployment or under-employment must depend primerily
on internal measures taken by individual countries (Article
2 (2)), but that the avoldance of unemployment is not of
domestic concern alone, It is also a necessary condition
for the expansion of international tradey (Article 2 (1)))
for under conditions of serious unemployment, demand for

all
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all kinds of products, Iimported as well as domestic,
declines, In undertaking to maintain employment, pro-
duction and demand, Members are obligated to adopt
measures which are consistent with the other objectives
and provisions of the Charter and to seek to avoild
measures which would have the effect of creating balance-
of-payments difficulties for others. (Article 3 (2)).

In seeking to balance their external payments and receipts,
they must have due regard to the desirability of employing
methods which expand rather than contract international

trade. (Article 4 (2)).

Since the avoldance of unemployment is not of domestic
concern alone, the Charter recognizes that measures taken
by individual countries should he supplemented by concerted
action under the sponsorship of the Economic and Social
Council of the United Natlions (Article 2 (2)), and requires
Members and the Orgenization to participate in arrangements
made or sponsored by that body for the collection, analysis
and exchange of information, studies about the international
aspects of population and employment problems and in consul-
tation with a view to concerted action on the part of govern-
ment and intergovernmentel organizations in order to promote
employment and economic activity (Article 2 (3), 5).

The objective of employment policy 1s stated (Article 2
(1) ), in words taken from the United States Employment Act
of 1946, as the provision of "useful employment opportunities

for those able and willing to work",

The specific commitment taken by each Member in the
field of employment is that i1t shall take action designed
to achieve and maintain full and productive employment
and large and steadily growing demend within its own ter-
ritory through measures sppropriate to its political,
economic and social institutions. (Article 3) It should
be noted that the employment contemplated 1s to be
"productive" as well as "full", thus avoiding the concept
of pure make-work policy. It is also to be noted that no
power is conferred on the Organization or any of its Members
to question the propriety of measures taken by any other
Member to this end, as those measures are specifically
described as those which the Member deems to be appro-
priate to its own particular institutions,

Article 4 recognizes that a persistent and extensive
lack of balance in the trade of a major nation may be an
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important factor in the balance~of-payments difficulties
of other nations, It commits all Members concerned, the
Members having the favorable trade balance as well as those
Members having balance-of-payments difficultles, to use
their best efforts and make their full contribution toward

& solution of the problen.,

Article 6 recognizes that a serious or abrupt decline
in the effective demand of other countrlies may have serlous
repercussions for individual Members and may require them
to take certaln measures to protect thelr own economy. The
Organization is directed to keep this in mind In making the
declsions required of it by the other parts of the Charter.

Finally, in Article 7, Members recognize that all
countries have a common interest in the achlevement and
maintenance of fair labor standards related to productivity
and in the improvement of wages and working conditions as
productivity may permit. They recognize that unfair labor
conditions, particularly in production for export, create
difficulties in internatlional trade and, accordingly, each
Member agrees to take whatever action may be approprla
and feasible to eliminate such conditions within its

territory.
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5. CHAPTER III -- ECONOMIC DEVELOPMENT AND RECONSTRUCTION
( Articles 8-15)

The Chapter opens with the recognition that the
industrial and general economic development of all gcoun-
tries, particularly those as yet relatively undeveloped,
contributes to economic balance, expands international
trade, improves opportunities for employment, and ralses
levels of real income. -

Accordingly, Members undertake, within thelr respective
territories, to take action designed progressively to
develop thelr industrial and other economlc resources, and
to ralse standards of productivity through measures con-
sistent with the Charter. (Articls 9) The choise of
what action each Member will take is entirely for it to
declde.

Article 10 provides for cooperation between the Mem-
bers and by the Organization with the Economic and Social
Council of the United Nations and other appropriate inter-
gdvernmental organizations for the promotion of industrial
&nd genersl economic development and the reconstruction of
countries whose economias have been devastated dy the war.
It directs the Organization, at the requeat of any Member,
to study the Members! resources and potentialities, to
asaslist in formulation of plans for its development and to
glve advice with respect to carrying out such plans,

Articls 11 recognizes the importance to economilc
development of sdegquate supplles of capltal, equipment,
technology and managerial skllls. Memberas agree to
cooperate in providing or arranging for the provision of
such facilitlies, Members able to provide mich facilitles
agree not to Impose any unreasonable or unjustifiable
impediments which would prevent other Members from obtain-
ing them on equitable terms, and Members recelving them
agres to take no unreasonable or unjustifiable action
injurious to the rights or interests of nationals of
other Members in the enterprises, skills, capital, arts
or technology which they have supplied.

The Orgenization 1is anthorized to make recommenda~
tions for and promote bhilateral or multilateral agreeo-
ments designed to facilitate the interchange of
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technology &and capltal, though no Member is committed
to accept the Organization's recommendations or to
participate in such sagreements,

Article 12 recognizes the Ilmportance of the contri-
bution which international investment, both public and
private, can have In promoting economic development, and
also the extent to which the internatlonal flow of caplital
can be stimulated if Members afford nationals of other
countriea opportunlties for Investment and seocurity for
exlating and future investments. It therefore provides
that Members will provide reasonable opportunities for
investments acceptable to them and adequate sscurity for
existing and future lnvestments. On the other hand, 1t
recognizesa the right of each Member to take approprlate
safeguards necessary to insure that foreign investments
are not used as a basis for interference in its lnternal
affalrs; to determine whether, and to what extent, and
on what terms, it will allow future investments; and to
prescribe and give effect on Just terms to requirements
as to the ownership of exlsting and future investments.

It 1s recognized that treatles or other agreements
relating to the opportunities and security for investment
will promote the movement of capital, and Members under-
talte, upon the request of other Members, to enter into
consultation and perticipate in negotiations directed to
the conclusion of mutually-acceptable treatles or agree-
ments for this purpose.

Articles 13, 14 and 15 define certaln limited cases
in which tariffs, quotas, or preferences, which would not
be permitted under the rules and obligations of the Com-
mercial Policy Chapter of the Charter, may be sllowed for
the purpose of promoting the establishment or develomment
of partlcular industrles or branches of agriculture,.

Artlcls 13 provides that 1f a Member wishes to
Increase a tariff rate which 1t has bound in a trade agree-
ment with another Member or Members, or to 1lmpose a guota
on a product included in such an agreement, for the
purpose of satablishing a new industry or bkranch of
agriculture or materially developing one which exists,
it must seek the consent of the other Member or Members
with which it has made the trade agreement., If 1%t
secures the consent of the Members substantially affected
it may impose the proposed measure. If 1t does not secure
such consent, it may not do so. The Organization may
assist In the negotlations and, where a multila teral

trade
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trade agreement is involved such as the General igreement
on Tariffs end Trade, has a responsibllity for determining
which Members are substantlally interested in the proposed
measure. This is to assure that some Member with a 1o gal
right under the General Agreement on Tariffs and Trade, for
example, to a given tariff rate, but which has only a small
Interest in the trade 1n the product concerned, cennot block
an agreement reached by all of the other Members who are
substantially interested. If the measure proposed affects
& product which 1s not included iIn a trade agreement, the
Member would, of course, be free to change 1ts tariff in
eny way 1t wished.

If, however, a Member desires to lmpose & guota which
would be prohibited by the commerclal polley provisions
of the Charter, 1t must obtaln the consent of the Organiza-
tion. If the Member can show that the proposed quota
meets certaln specified and limited conditions (Article 13
(7)(a)), the Organization must grant permlssion to use the
quota for a specified perlod., If the proposed quota does
not meet these specified conditions, the Organlzation must
arrange for consultation with other Members which would be
materially affected by the proposed measure and, after
obtaining thelr vlews, may approve or disapprove 1lt. A
time schedule 1s specified for the consideration of such
applications so that applications cannot be blocked simply
by inertlia or delay.

Whereas Article 13 sets up procedures under which

roposed measures for economic development {which would
otherwise conflict with obligations under the Charter)
may obtain the approval of the Crganizstion, Article 14
establishes spe clal transitional precedures for dealing
with existing measures for economic development which
Members have in effect when they join the ITO. Generally
speaking, such measures which are already in effect may
be contimued 1f they are non-discriminstory and if advance
notice is gilven, but they are subject to a kind of post-
audit by the Organization, i.,e, they are subjeat to review
and possible disapproval by the Organizatlon as if they
had been submltted for approval under Article I3, It 1s
specifically provided that Artlicle 14 1s not to apply to
measures relating to products on which tariff concessions
were made in a trade agreement.

Article 15 would permit new preferential arrangasments
between two or more couniries in the interests of their
programs of economic development if the Organization approves
the proposal by & two-thirds vote, or if the Organization
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finds that several carefully defined condltlions have been
met and that the proposed arrsngement will not cause
substantial injury to the external trade of other members.

6. SECURITY EXCEPTIONS

( Article 99)

All of the provisions of the Charter which have been
described are subject to the express proviso that they shall
not bve construeds

a, to require a Member to furnish any information the
disclosure of which it considers contrary to 1ts essentlal
gecurity interests; or

b. to prevent a Member from taking, either singly or
with other States, any action which it considers necessary
for the protection of its essential security-intereats, where
such action

i. reletes to fisslonable materials or to the
materials from which they are derived, or

ii. relates to the traffic in arms, ammunition or
implements of war, or to traffic in other goods and
materials carrled on directly or indirectly for the
purpose of supplying a military esteblishment of the
Member or of any other country, or

111, i1s taken in time of war or other emergency in
international relations; or )

Ce to prevent a Member from entering lnto or carrying
out any Iintergovermmental agreement made by or for a military
establislment for the purpose of meeting essentlal require-
ments of the national security of one or more of the partici-
pating countries,

7. CHAPTER VII - THE INTERNATIONAL TRADE ORGANIZATION

( aArticles 71-91)
These provisions of the Charter conslat, in effect,of a
series of agreements smong the member governments upon
substantive questions relating to lnternationsl trade in the

fielda
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flelds of commercial policy, restrictive business practlces,
cormodlty problems, employment, and economic development.,
The Organization which the Charter would create will derive
its powers from those agreements. 1t 1s designed to be a
speclalized agency of the Unlted Nations, slong with the
Food and Agriculture Organization, the International Zank
and the International Monetary Fund.

The functlons assigned to the Organization are to
collect, analyze and publish information, to make studles
and issue reports, to recommend changes in lews and pro-
cedures, to promcte Internatlonal agreement in the area of
its interest, $o encourage and facllitate consultation, and to
call conferences and sponsor negotliations between its
Members, It will adminlster the provisions of the Charter,
recelve complaints, settls dAisputes between Members, and
permit withdrawal of concessions in cases of violk tion so
that a balance of interests may be masintained.

Countries Invited to attend the Havana Conference may
become original members of the Organization. Other countriles
may join with the approvel of a majority of the Members.
{Article 71)

The final authority for determining the Organigzation's
policies is & Conference composed of all Members, (Arti-
cles 74, 77} Responsibility for execution of policles is
placed in an Executive Board of eighteen Members., Eight
of the Board's slighteen seats will always be assigned to
the eight Membsrs of chief economilc importance, (Article 78)

Each Member has one vote in the Conference and in the
Executive Board. (Articlas 75, 79)

The formula provided for the determination of ecconomic
Importance makes it clear that the elght seata on the
Executive Board will go to the United States, United Kingdom,
Canada, France, the Benelux Customs Union, India, China,
and, if it should joln, to the Soviet Union. Four of the
remaining seats will go at the first election to countries
in Latin america, and one each to countries in 3Scandinavia,
the Near arnd Mlddle East, and the Arab States. {(Annex L)

The detalled work of the Orgenlization wlll be carriled
on under the supervision of the Executlve Board, by a
Director-General-and a staff. (Articles 84, 85)
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The Conference may also establish, if it desires,
spaclalized commissions to be staffed by technical experts
sele cted by the Executlve Board., These experts will serve
in thelr professional capacity and not as representatives
of govermments, (Articlss 83, 88)

The relatlionship of the Organization to the United
Natlons will be deflned in an agreement similar to those
entered into by other specislized agencies (Article 86).
Certain relatlonships wlth the Fund and the FAO are
described in detail (e.g. Article 24, 67)., It is contem-
plated that such rela tionships in general are to be subject
to agreement that will ensure effective cooperation and the
avoldance of unnecessary duplication. The Organization may
also absorb or bring under its supervision certain exiating
organizations, such as the International Customs Tariff
Bureau, whose operations fall within its competence,
(Article 87)

Contributlons for the support of the Organizatlion are
to be apporivioned among its Members in accordance with
such principles as may be followed in financing the Unlted
Nations, If a maximum limit 1s plsced upon the share that
any Member may be asked to contrlbute to the budget of the
United Natlions, this limit must also be appllied to its
contribution to the Organization. (Article 77, (86))

8. CHAPTER VIII - SETTIGMENT OF DIFFERENCES

( Articles 92-9?{

The Members undertake that they will follow the pro-
cedures envisaged in the Charter for settling dlfferences
arising out of its operation. (Article 92)

If any Member considers that sny beneflt accrulng to
i1t under the Charter 1s belng nullifled or impalred by the
action of another Member or the existence of any other
sltustion, 1t may consult with the other Members concerned.
Arbitration may be employed if desired. {Article 93)

If this procedure does not effect a settlement, the
case may be taken to the Executive Board of the Organiza-
tion which, after investigation, may dismiss the complaint,
suggest further consultation, refer the case for arbltra-
tion if this is agreed by the Members concerned, or make

recommendations
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recommendations to the Members concerned. If these ateps
fall, and if the Board finds the case to be serlous and the
complalint to be vallid, 1t may relsase the complaining
Member from obligations assumed toward the other Member
under the Charter. Such release must be limited In extent
to that required to compensate the complaining Member for
1ts losa of benefit, (Article 94)

If either Member requests, the case must be referred to
the Conference for review., The Conference may confirm,
modlfy or reverse the declslon of the Executlve Board., It
msy recommend further consultation, arbitration or corrective
action, and, 1n serlous cases, it may relesse the complaining
Member, on a compensatory basls, from obligations toward the
other Member for concessions granted 1t. Article 95)

Declislons of the Conference are subject to review as
to 1o gal aspects by the International Court of Justice by
means of a request for an advisory opinilon pursuant to the
statutes of the Court. (Article 96)

9. ANENDMENTS, WITHDRAWAL AND TERMINATION

( Articles 100-102)

Amendments to the Charter require approval of two-
thirds of the Conference., Amendments which do not alter
the obligations of the Members bscome effective upon such
approval. Amendments which do slter the obligations of
Members become effective upon acceptance of two-thirds
of the Members, tut only for the Members accepting them.
Acceptance for the Unlted 3tates would be by Congressionsl
action, The Conference may, in its decision approving an
emendment, determine that i1t 1s of such a nature that Members
which do not accept 1t within a specifiéd period after 1t
becomes effective shall be suspended from membership in the
Organlzation, The determination of wheather an amendment
does or does not change the obligations of Members 1s made by
& two-thirds majority of the Conference. Any Member not
accepting an amendment of this kind 1s free to withdraw
from the Organization, after the amendment becomes effective,
on sixty days' notice. (Articl 100)

After five years, the Conference 1ls obligated to
carry out a general revliew of the provisions of the Charter,
(Article 101

- 35 = At

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



At various pk ces in the Charter {e.g. Articlss 17
(4){e), 95 (4)), 1t is provided that a Member dissatisfied

-with a decision of the Orgasnization may withdraw wupon
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slxty days' notice., In addliéion, any Member may withdraw
at any time, on slx months! notice, after three years from
the date on which the Charter enteras into force. The
Charter may be termlnated at a time by the agresement of
three-fourths of the Members. n{krticl& 102)

10, RELATIONS WITH NON-MEMBERS
( Article 98)

Nothing in the Charter precludes Members from having
economic relations with non-Members. However, the Charter
prevents any Member from entering into an arrangement with
8 non-Member which would give the Member more favorabls
treatment than the non-Member gives to other Members, It
prevents members from glving non-Members more favorable
treatment than they give to other Members, thereby injuring
the economic Iintereasts of such other Membera, It also
makes 1t clear that Members are not required by the Charter
to glve non-Members treatment as favorable as that whicsh
they give to other Members. (Article 98)
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v

SUMMARY OF COLMITICANTS AND EXCTPTIONS IN THE CHARTER

There follows a summary of the commitments that will be
assumed by the countries that join the ITO and the possible
escapes from these commrltments that are contained 1ln the
Charter.

1. COMMITMENTS

I. With respect to the reduction or elimination of re-
strictive or discriminatory measures Imposed on internationsal
trade by governments, countrles Jjoining the ITO will commit
themselves, save where speciflc exceptions are contained in
the Charter or speciflc exemptions may be granted by the
Organization:

(L) to enter into and carry out negotiations directed
toward the substantial reduction of tariffs and
the elimination cf preferences {Art. 17);

(2) to introduce no new preferences and to increase
no old preferences (Art. 16, 17);

{(3) to give effect, at the earliest practicable date,
to common definitions and procedures *for deter=
mining the value of I1mported goods when value 1s
the base upon which customs duties are levied
(Art., 35);

{(4) to reduce the number and diversity of other cus=
toms fees and charges and to limit them, 1n amount,
to the value of services rendered (Art. 36);

(5} to reduce and simplify import and export formali-
tles and documentatlon requirements (Art. 36);

(6} to eliminate unnecessary marking requirements and
reduce the burden of complying with such require-
ments &as are retained (Art. 37);

(7} to prevent the use of trade names in such a manner
as to mlsrepresent the true origin of a product
(Art. 37);

(8) +to confine anti~dumping and countervailing duties
to cages of actual Injury and to limit them, 1n
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amount, to the margin of dumping or the value of
the bounty or subsidy they are designed to offaet
(Art. 34);

(9) to afford freedom of transit to goods moving across
their territories (Art. 33);

(10) not to 1lmpose on lmported goods internal taxes
higher than those imposed on like domes tic goods
(Art. 18);

(11) not to 1lmpose on the distribution or use of
Imported goods laws, regulations or requirements
more onerous than those imposed on the distribu-
tion or use of like domestic goods (Art. 18);

(12) not to impose any new requirement that any speci-
fied amount or proportion of any product must be
supplled from domestlic sources and to include the
reduction or elimination of exlistlng mixing require=
ments in international trade negotiations (Art. 18);

{13) not to discriminate agalnst the distribution or
exhibition of imported motion picture films by
eny means other than requiring that a certain
amount of screen time be reserved for the exhible
tion of domestlc filrns and to ineclude the reduc=
tien or elimination of such scresen quotas in
intsrnational trade negotiations (Art. 19);

(14) not to allocate imported productas affected by
domestic mixlng requirements or screen quotas
among forelgn sources of supply {Art. 18, 19);

(15) 1in all these mattera, to accord to each other
Member country treatment no less favorable than
that accorded to any third country (Art., 16});

{(16) 1in all cdses other than those specifically excepted
by the Charter or sxempted through approval by the
IT0, to abandon the use of lmport or export licenses,
quotas, or other quantitative restrictions (Art. 20);

{(17) 1in those cases and at those times when quantita-
tive restrictions may be used, so to adminlster
them as to avoid discrimination between other
Member countries {(Art. 22};

(18) to Joln the International Monetary Fund or enter

=58~ into

Digitized for FRASER
http://fraser.stlouisfed.org/
Federal Reserve Bank of St. Louis



(19)

(20)

(21)

(22)

(23)

(24)

(25)

into a speclal exchange agreement with the ITO
(art. 24);

not to evade the Cherter rules on quantitative

restrictions by using exchenge controls and not
to evade the Fund's rules on exchange controls

by using guantitetive restrictions (Art. 24);

in the case of a state monopoly of export trade

to enter into and carry out negotiations directéd
toward the limitation or reduction of any competi-
tive adventage that may be afforded to domestic
users of the monopolized product and toward £23Uure
ance that the product will be exported In adeqguate
quantities at reasonable prices (Art., 31);

in the case of a stats monopoly of import tvraas,
to enter into and carry out negeotlations directed
toward the limitetion or reduction of any competim
tive advantage that may be afforded to domeatic
producera, the relaxation of restrlctions on
imports, and the satisfaction of the full domestic
demané¢ for the imported product (Art. 31);

in any state trading operation, to act solely in
accordance with commercial conslideratlons and to
afford the enterprises of other Wember countries
adequate opportunlty, in accordance with customary
business practice, to compete for participation
in purchases or sales (Art. 29);

to publlish, fully and promptly, statistica, laws,
regulations, Jjudicial decislions, administrative
rulings, and international agreemsnts affecting
international trade (Art. 38, 39);

to adminlster trade regulations uniformly and
impartially, and to afford traders sultable
facilities for consultation with administrative
authorlties (Art. 38); and

to maintain or establlish independent tribunals
or procedures for the prompt review and correc=
tion of administrative action (Art. 38).

It will be noted that in the maln, these are commitments
elther to do things which the United States is already doing
and intends to contlnus dolng, or to refrain from dolng things
which the United States 1s not doing and does not desire nor
intend to do.
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II. With respect to the elimimetion of restrictive
business practices by public or private commerciesl enter-
prises possessiag ronepoly poewer in International trade or
conspiring to reatrgin international trade, ecach country
Joining the ITC will commlt itself

(1) to M"take appropriate measures . . . to prevent®
such practices whenever they "have harmful
effects on the expansion of production or trade'

(Art. 46);

{2) to "take all posaible measures, by legislation
or otherwlse . . o to ensure, within 1ts Jjuriase~
diction, that private and public commerelal
enterprises do not engage in practices" which
have such effecta (Art. 50); and

{32) to M"take full account of each request, declsion,
and recommendation® made by the ITO and "take
in the particular case the actlion it considers
appropriate having regard to its oblizations™®
under the Charter {(Art. 50).

These commitments are consistent with the poliecy
embodied by the Congress cf the United States in the
Sherman Anti-Trust Act of 1890, as Interpreted by the
Supreme Court. For most other countries, however, they
represent a radical departure from established policy.

TII. With Pcspect. to intsrgoverimental agweements
to rcgulate the production, exportution; lmportation, or
prices of primary commodities, each country joining ths

ITO will commit 1tself

(1} not to enter into any such agreemsnt vnless the
industry in question displays a number of sp2cific
sconomic characteristics that are to be found in
combination ornly in the case of certain agricul-
tural staples and of a few minsrals (Art. 62);

(2} not to adhere to any such agreement unless 1ts
duration is limited to five years or less and
to Tormulate and adopt, Auring the life of the
sgreement, measures of domestic economlc ad just-
ment deslgned to render its extension unneceasary

(art. 63, 65);

(3) not to adhers to any such agrsement unless it
contains apeciflied provisions deslgned to safe-
suard the interests of consumers, including an

e 1% equal
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equal vote for producer and consumer Interests,
and full publicity (Art. 60, 63); and

(4) to rmodify or withdrew from any agreement that the
ITO finds to .he inconsistent with these require-
ments (Art. 68).

IV. With respect to subsidles, each country joining
the IT0O wlll commit 1tself

{1} not %to suhsidize the exportation of any commodity
other than a primary commodity (Art. 26);

(2) not to subsidlize the exportation of any primary
commedlity to an extent that would maintaln or
acquire for 1ltself more than an equitable share
of world trade in that commodity (Art. 28); and

{(3) wupon request, to discuss with the ITO or its
Members the possibllity of limiting any subsidy
that operates, directly or indirectly, to maln~
tain or increase exports or to reduce or limit
imports (Art. 25). '

In these cases, as elsewhere, thc procedure of enforce-
ment through nullification and impairment action applles.

The limltations on the freedom to subasldize are admite
tedly weak. The rules governlng commodity agreements are
more Imp¥rtant. In the absence of these rules, no govern=
ment will be under any commitment not to enter into such
agresements, in any field, for any period of time, contalin-
ing no safeguards for the protection of consumer interests.
Under the Charter, in effect, no such agreement can be
concluded unless its teorms are acceptable to the United
States. '

V. With respect to the inter-relationship between
the international trade program and domestlc programs for
the stabilizatlion of 1ndustrial activity, each country
Joining the ITO will commit 1tself

(L) to "take action designed to achleve and maintaln
full and productive employment and large and
steadlly growing demend within 1ts own territory
through measures appropriate to its political,
economic and soclal institutions™ (Art. 3).

This commitment, originally proposed by the United States,
is consistent with the provisions of the Employment Act of 1946.
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If pronounced imbalance in international trade per=
slsta, a Member with a heavy export balance commits itself

(2) to Mmake %1ts full contribution, while appropriate
action shall be taken by the other Members con-
cerned, toward correcting the situation" (Art. 4).

_ This wording involves a recognition of the inescapable
fact that no country can continue indefinitely to sell far
more than it buys. The character of the "contribution' by
the overselling ceuntry 1s for it alone to decide., And
"gppropriate action™ by others is also required,

VI. With respect to economic development, each country
Joining the ITO will commit 1tsslf

(1) to take action designed to develop its resources
and to raise standards of productivity (Art. 9);

{(2) not to impose Munreasonable or unjustifiable
impedimenta®™ that would prevent othser Members
from obtaining facllities for thelr development
*(art. 11); and

(3) to cooperate with other international orgeniza=-
-tions in promoting and facilitating economic
development (Art.10}.

VII., With respect to the treatment of private foreign
investments, countries joining the ITO will commit them=
selves

(1) not to teke "unreasonable or.unjustifisble
actlon . . .xineurious to the rights or interm
ests of nationals of other Members in the enterw
prise, skills, capltal, arts or technology which
they have supplied" (aArt. 1l1);

(2) to provide "adequate securlty for exlsting and
future investments . . Art. 12};

(3) to impose nc requirements as to the ownership of
investments that are nct "just" (Art. 12);

(2) to impose no other requirements with respect to
investments. that are not "reasonasble' (Art. 12);
and

(5) to "enter inte consultation or to participate in
negotiations directed toward the conclusion" of
"silateral or multilateral agreements relatin
to . « . opportunlties and security for 1nves%—
ment" (Art. 12);

and
g O
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and the ITC may "formulate and promote the adoption of a
general agreement . . . regarding the conduct, zractices
and treatment of forelign investment" (Art., 11}.

If another Meamber

fails to provide adequate securlty for American
investments,

imposes requlrements as to the ownership of invest-
ments which are not just,

or other requirements with respect to investments
that are not reasonable,

cr takes any unreasonable or unjustifiable action
injurious to American investors,

or refuses to participate in negotiations directed
toward agreements rsgarding the treatment of forslpn
Ainvestments,

ths United States may complein that beneflts accrulng to
it under ths Charter are being nullified or Impeired
(Art. 923),

and the IT0O may then-relsase the Unlted States, on a8 com=
pensatory basis, from "obligations or the grant of con-
cessions to the offending Member" (Art. 94).

2. ZXCEZPTIONS

The execeptions or possible exceptions to the general
rules contained in the Charter fall into the following
general categories:

(1) definitions of Jjurisdiction which except matters
covered in cothor parts of the Charter, by other
international agreements, or by other Inter-
governmental orgenizations;

(2) routine, boller-plate soxceptions copied from
previous commercial treaties and trsde agreements;

(3) temporary exceptions, limlited to the post-war
transition or to the duration of some other
period of emergency;

(4) exceptions permitting the retention of existing
preferences, mixing regulations, and screen

T 1) quotas
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quotas, but making them subject {like tariffs)
to reduction or elimination through nsgotlation;

(65) other exceptlons of minor lmportance which are
designed, In most cases, to permit a single
country to contlinue to employ a particular
measure which would otherwlse be Inconslstent
with the general prineciples of the Charter; and

(6) a half dozen exceptions of major importance.

Among thesc major exceptions, three were 1included-on
the initlative of the United States as prerequisites to
acceptance of the Char ter;:

{1} teriff concesslons may be suspended or wlthdrawn
if Increased imports cause or threaten serious
injury to domestic¢ nroducers (Art. 40);

(2) quotas may be imposed on imports and subsidles
pald on exports of sgricultural products when
domestic prices are malntained at levels higher
then world prices through measurea of the sort
that are employed in the Unlited States (Art. 20,
27); and

(3) measures adopted and agreements entsred into for
the protection of essentlal security interests .
are exempt, in general, from the provisions of
the Charter (Art. 99), ) '

None of these escapes requires the prior approval of
the ITO. ' ;

There remsalin three possible escapes of ma jor import-
ance that are likely to be used by other countries and not
by the United States:

(1) quantitative restrictions may be imposed and
discrimination practiced by countriles that are
in balance-of-payment difficulties {(Art. 21, 23);

(2) exceptions to the most-favored-nation ruls;
Involving new proeferences, may be granted where
inclidental to the formation of customs unions
or free trade areas or rsquired for economie
development {Art. 44, 15); and

(3} exceptions to other rules respecbing reatrictions

=44 on
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on lmports may be granted for non-discriminatory
measures proposed for the promotion of econocmic
development {Art. 13, 14).

_ Each of these possible escapes 1s clircumscribed by
limiting criteria, accompanied by additional commitments,
and sub ject to detelled procedures and administrative con=
2;018' The last twe of them require the prior approval of

e ITO.

I, A country member of ITO that 1s in bslance-of-
payments difficulty may use import quotas, but only during
the period and to the extent that this is necessary M"to
forestall the 1lmminent threat of, or to stop, & serious
decline in i1ts monetary reservesﬁ, or "to achieve a reason-
able rate of increase In 1ts reserves" (Art. 21). The ITO
must base its decislon as to whether a country falls within
this exception on a determination made by the International
Meonetary Fund (Art. 24).

A country meking use of this exception commits
1tself

(1) to "pay due regard to the nesd for restoring
equilibrium 1n 1ts balance of paynents on a
sound and lasting basis";

() M"to the desiravility of assuring an economic
employment of productive resources';

(3) "Yto admit any desecription of merchandise- in
minimum commercial quantities™;

(4) M"to avoild unnecessary damage to the commercial
or economic interests of any other member™; and

(6} progressively to relax and ultimately to elimi-
nate 1ts restrictions as its financlal condition

improves.,

It may consult with the ITO on its own Initiative and
must do so on request before increasing old restrictions
or applying new ones.

A member may ask the ITO to approve old or new restric-
tions and the ITO, 1If it does so0, may 1limit their oxtent,
Intensity, and duration, In other cases, any member may
complain that the foregoling rules have been violated, and
the ITO may release it from concessions or obligations
toward the viclator.
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For the duratlon of 1ts transitlon psriod under
Article XTIV of the International Monetary Fund, a country
in balancs~of-payments difficulty may dlscriminate 1In
administering import quotas on either of two bases {Art. 283
and Annex K):

(1)

(%)

(2)

any country operating under Article 23 may employ

discriminations paralleling thoss permitted under

Article XIV of the Fund (or an analagous sxchange

agreement with the ITO) or continue and adapt dis-
criminationas in effect on March 1, 1948; or

any country operating under Annex K may employ
discriminations if they satisfy the followilng
criteria:

i) they must be necessary as a means of obtain=
ing additional imports;

'i1i) prices paild for such imports must not be
substantially above the general market
level;

111) any excsss iIn such prices rust be pro-.
gressively reduced;

1v) exports salable for hard money must not
be contractually committed through hilateral
agreements with soft-money countries; and

v) the discrimination permitted must not cause
unnecessary damage to ths commercial or
scononic interests cof another member.

vl) after March 1, 1952, they must make any new
discriminations conform to such limltatlons
as the Organization may prescribe.

Countries operatling under elther of the forzgolng pro-
visions must

(1}

(2)

promote the maximum development of multilateral
trade possible durlng the transition perloed, and

consult the ITQ, after March 1, 1952, concerning
the continued use of discriminatory measures.

During and after the Fund transitlon period, a country
in balance-of-phyments difficulty may ask the ITO for perw
mission temporarily to employ discrlminatory mesasures affect~
ing a small part of 1its external trade.
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II.

Members of.the ITO who enter into an interim agree~-

ment leading to the eventual formation of a customs union or.
free trade area may establish customs duties dsparting from
the most-favored-nation rule 1f they satlisfy the following
conditions (Art. 44):

(1)
@)

(3)

(4)

(5)

(6)

they must proceed by reduclng dutles to insiders,
not by raislng dutlies to outsiders;

they must move toward the ultimate elimination
of duties on substantielly all of thelir internal
trade;

In the case of a customs union, they must move
toward the ultlmats eliminatlon of all other
Internal restrictions and the establishment of
a' common tariff;

they must present to the IT0 a prlan and schedule
which provides for the flnal establishment of the
customs union or free trade area within a reason-
able perliod of time;

if the ITO 1g-convinced that the plan and schedule
will, in fact, result in the establilishment of such
an arraengement within a ressonable perlod they may
proceed with the project;

otherwise, they must modlfy or abandon thelr plans.

Members of the ITO can grant new tariff preferences to
one another, but not to non-members, 1f they surmount the
following obstacles (Art. 15):

-

(1)

(2)

(3)
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the ITO must find that their terrlitories are cone~
tiguous or belong to the same economle region;

the ITO must find that each preference granted
on each product by each of the parties to the
agreement is "necessary" to promote the econcmlec
development of that party by assuring a sound
and adequate market for a new industry and is
sdequate to accompllsh this purpose;

the ITO will not approve the agreement if it 1s
not open to adherence by other Members, il it
Jeopardizes the positlon of another Member In
world trade, or 1f 1t Is likely to cause sub-
stantial liijury to another Member, unless the

e ¥ agreoement
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(4)

(5)

(6)

III.

agreoement 1s modiflied, or the other Member con-
sents to 1t, or 1ls awarded fair compensation;

in approving an agreement, the ITO can require
that unbound duties charged to outsiders be
reduced and can flx specific margins of prefer=
ence for particular products;

it cannot approve such agreements for an Initlal
periocd of more than ten years or rensew them for
periods of more than five years;

if new preferences are granted which do not con-
form to these rules and regulatlons, action for
the suspension of obligations or concessions to
the offending Members may be brought on the
ground that benefits afforded by the Charter
have been nullified or impaired.

New non~discriminatory measures affecting imports

(import quotas and mixing regulations)} may be 1lmposed for
the promotion of ecenomlc development if the followlng
obstacles are surmounted (Art. 13):
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In the case of products included in trade agrdements
(the ma jor part of the world's trade) if the other
partles to the agreement consent, and subject to
such conditions as may be agreed upon.

In the case of products not lnecluded in trade agree-
ments (the minor part of the world!s trade):

(1)

(2)

if Memwbers whose trade would.-be materlally affected
consent, sub ject to such limitations as they may
accept; or

if the ITO grants prior approval after considering
(&) the views of the applicant,

{(b) the views of other Members who would be
affected,

(c) the effect on international trade,
(d) the effect on standards of living,

sub ject to any limitations 1t may impose; or

el G {3y 1if



(3) 1f the ITO finds that any one of the following
conditions 1s fulfilled:

i) the industry in question was established
between 1939 and 1948;

11) the industry processes an indigenous primary
commodlity and.external sales of that sommodity
have been sharply curtallsd by new or increased’
restrictions imposed abroad;

1i1) the industry processes an Indigenous primsry
comnodity or has a by=preduct which would
otherwiseé be wasted; the measure 13 required
to achieve a fuller and more ecenemiec use of
resources and relse living standards; 1t is
unlikely to harm international trade, it 1s
"necessary";

iv) the measure 1ls the one most suitable for the
purpeose and is "unlikely to be more restric-
tive of International trade than any other
practicable and reasonable mesasure® permitted
under the Charter; and also 1f the measure
would not cause serlious prejudlce to the
oXportas of a primary commodity on which the
economy of another Member depends.

The ITO, 1n its discretion, may fix an initlal
period during which the measure may be used. It
may not grant a renewal on the basls of these
conditions.

‘A Member who 1s permitted to impose restrictions
on thils basis must "avoid unnecessary damage to
the commercial or sconomic interests of any other
Member'". If this commitment is violated, the
nullification and impalrment provisions of the
Charter may be brought into play.

Existing non-discriminatory measures affecting imports
whlch are lnconsistent with the provislons of the Charter
must -‘be reported and the ITO may approve or dlsapprove them
within one year after its establishment (Art. 14).

=49
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