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EXPORT-IMPORT BANK OF WASHINGTON
WASHINGTON 25

CABLE ADDRESS
C“EXIMBANK '

September 20, 1946

Mr, Edward H, Cashion

Chief Counsel, Corporation Finance Division
Securities and Exchenge Commission
Philadelphia, Pa.

Deur Hr. Cashiont

Representatives of this Bank recently discussed with lir. Caffrey
and with you our intention of offering sn opportunity to United States
commercial banks to participsete with us in loans to foreign govermments.
It was then decided th:t we should present the essentiel facts to you
for formel consideration.

Export~Import Bank of Washington was crested as a banking corporation
under the laws of the District of Columbla on Februsry 12, 1934, pursuant
to Presidential Executive Order. In January 1935 and from time to time
thersafter the Congress continued the Bank as an agency of the United States.
By the Exportelmport Bank Act of 1945, approved July 31, 1945, mansgeaent
of the Bank was vested in 2 Board of Directors counsisting of the Secretary
of State ex officio and four full-tise meubers sppointed by the President
by ond with the advice and conseni ol the Semate. The Act increased the
lending authority of the Bank to §3,500,000,000; the funds therefor to be
obteined through the sele by the Bank to the Secretary of the Ireasury of
$1,000,000,000 of capitel stock and of obligetions up to two and one-half
times the suthorized capital.

As expressed in the Export~Iaport Bank ict of 1945, which is virtually
the identical langusge employed in the Benk's originsl charter, the purpose
of the Bank is t0 2id "ip the finencing and facilitating of exports and
imports and the exchsnge of commodities between the United States or amy
of its Territories or insular possessions and say foreign couatry or the
agencies or nstionzls thereof®. In granting the Benk lending and other
suthority to carry out this expressed purpose, the Coagrese included the
following provision in the icts

"]t is the policy of the Congress thzt the Bank in the exercise of
its functions should supplement =nd encoursgs and not compete with private
capital®.

The Bank is ever mindful of this expression of policy of the Congress
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No loan is made by the Bank unlese it is setisfied that private capitel is
unable or unwilling to mske the loan., Failing this, the Bank attempts to
have private capital participete with it in the first instance in the
meking of the losn, An example of such participation on a lsrge seale in
the meking of a loan may be found in the recent credit of $200,000,000
granted by the Beank to the Kingdom of the Netherlands snd in which forty-
three United States commercial banks participated to the extent of approxi-
nately $100,000,000,

The nature of foreign lending, and particularly the necessarily
long-term of such loans, has precluded private capitel from engaging there-
in, either entirely on its own or in paerticipation with this Bank, on any
apprecieble seale, To further participations by privete capital, the Bank

~ haes conceived the plan of offering United States commercisl banks the
opportunity to purchase relatively short-termm participations in loens
made by the Bank in the first instence without participation by private
euplﬁl.

A specific example msy better serve to illustrate our proposal. In
December 1945, the Bsnk esteblished a credit of $550,000,000 to the
of France. Each advance against the credit is evidenced by the
obligation of France in the form of a negotiable promissory note
interest at 2-3/8% per annum =nd the principsl of which is payable
eixty (60) approxima equal semiannuel instellments. To date we have
advanced approximstely ,000,000 of the eredit end hold notes in such
amount, When the entire credit is made available, we will hold a number
of promissory motes; esch of which will be payable in eixty (60) semiannual
installments over a period of thirty (30) years, on July 1, 1946
in the case of notes issued prior %o such date and on January 1, 1947 for
notes issued subsequent to such date,

E

|l

!

: We
gsell without any guarsanty of payment on our pert, Presumsbly benks will
only be interested, for the present ot least, in maturities of six (6)
months to two (2) yesrs; although maturities up to five (5) years may be
of interest to some banks, We will continue to hold the unpurchased
naturities over the period of the loan, =and, to afford purchasing banks
the advantage of governmental backing, it may be that we will agree with
them to pursue joint action to protect the interests of 2ll in the event
of default., While we are not being motivated by = desire for profit,
may attempt to sell the participations on 2 basis which will »t least compensute
us for our efforts.
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To enable us to give the purchasing benks suitable evidence of
their participations, we will call upon the foreign obligor to issue
separate notes for each principel installment or part thereof of the
notes which we hold, Such new notes might be issued to our order and

' m@sﬂwhuﬁﬁntmhmmmummught
be igsued in the name of the respective purchasers or to bearer and
delivered by us to the purchasers.

It is our opinion that securities so sold would not be reguired to
be registered under the Securities Act of 1933, as amended, by virtue of
the exemption provided for in Sectioh 4 (1) of the Act to the effect that
the registration provisions are not applicable to "Transactions by sny
person other than an issuer, undserwriter or dealerise

Clearly not an issuer or a dealer, could the Bank be deemed an
underwriter in the trinsactions described? We believe not. Section 2 (11)
of the Act defines an underwriter azs one "#Mywho has purchased from an
issuer with & view to, or sells for an issuer in connection with, the
distribution of any securityises,

The Bank proposes to sell for its own account securities which it
acquires =g a result of loasns mede by it as en sgency of the Government

posing of the obligations. Considerations entirely from the ultimate
digposition of the obligations govern the meking of )
adopt such a criterion ss a factor im the making of a loan, might well be
incompstible with the charge imposed upon the Bank by the Congress. The

which may be on loan. !hovmuhmottholuk'tﬁncumlrm-tclmﬂut
its obligations are acquired as an incident to transactions which bear no
relation to the ultimate disposition of the obligations. :

This ie not to say that the Bank, in scquiring obligations in evidence
of a loan, is unaware of the possibility of the sale thereof. As a govern-
mental institution spending public funds, it is not in a position to overlook
the possibility that circumstances may call for disposal of obligations ac-
quired by it. Accordingly, in the past, after determining that a losn was
to be made, the Bank attempted to obviate possible technical obstructions
to = possible future sale of the obligations by providing in the agreement
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establishing the losn that, upon request of the Bank, the obligations might
be exchrnged for others of acceptable denominstions and form and that the
obligations aight be required to be registered under the Becurities Act of
1933, as amended, if it should prove necesssry so to do. But in merely
envisaging the possibility of the sele of the obligations, the Bank did not
thereby necessarily scquire them ®with a view to" their sale.

Even assuming, however, there was such sn implication, one element
was still lacking to make the Bank an underwriter. There was no intewest (n -
to sequire the obligations with a view to ™#Hedistribution®e®, The Bank
envisanged the possibility of a private sale of the obligations just as much
as it envissged a public sale or distribution thereof.

Indeed, what the Bank now proposes to do is, in our opiniom, nothing
more then a privete sale of the obligations. The sales will be limited to
comnercial banks. These banks will be scquiring for their own portfolio
participstions in loans in which this Benk will continue to hold the greater
end the longer term interest. While the securities to be given to evidence
this participation will necessarily be negotiable in form, they will be of
such denominations as will generally preclude Banks froa disposing of them
to private investors. It is expected that the participations msy vary from
say $100,000 to possibly §25,000,000 depending on the resources of the banks
involved, We may state and indeed represent that our purpose is to have the
commercial banks poarticipate for their owmn sccount only. We believe that
it ie the intent of such commercial banks as may be interested in acouiring
the securities to acquire them for their owm account.

The foregoing is respectfully submitted to you in order thet you
mey determine whether you concur in our opinion that the Bank, in scquiring
obligations through its lending asctivities, does mnot scquire them "with
& view toWrdistribution® and is not, therefore, en underwriter within
Bection 4 (1) of the Securities Act of 1933, as ’ anended.

It hac been suggested that thie Bank might ism gsell certificates
of interest or participations in the obligetions wq & rather then
call upon the foreign obligors to issue their securities in exchange for
their originel obligations as we have proposed sbove, Although such certi-
ficates would in no way obligate the Bank to pey principal or interest, it
appearsg reagonsbly clear that they would be exempt from registration under
Section 3(2) (2) of the Securities Act in view of the fact that they would
be securities "issued™#® Ly a person "conirolled or supervised by and
acting 2s an instrumentality of the Coveranmsnt of the United States pursuant
to authority granted by the Congress of the United States™¥®, Furthsraore,
if the ssle of the certificates were confined to the transactions proposed
above, the tronssctions involved would appesr to be exempt under Section 4 (1)
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of the Act since they would be ™##¥iranssctions by an issuer not involving
any public offeringieen,

We should sppreciste your advising us whether you concur with these
views.

To enable you to have all the facts for consideration, we are enclosing
a copy of our agreement with the Republic of France establishing the $550,000,000
losn, With veriations depending upon the circumstances in exch particular case,
the other losns which we have made and in which we mey attempt to sell parti-
cipations are essenticlly the same as this French loan. A list of such loans
is contained in the enclosed copy of our Second Semisnnual Report to the
Congress as ie a copy of the Export~lamport Bank Act of 1945.

We also refer you to the correspondence of April 23, 1946 and April 25,
1946 which we had with Mr, Baldwin Bene with respect to the losa of $200,000,000
which we made to the Kingdom of the Netherlands.

Very truly yours,

Hawthorne Arey
General Counsel

TS jem

Enclosures

CC: Hr. Baldwin B. Bune
Director, Corporation Finance Division
Securities & Exchange Commission
Philadelphia, Pa.

Mr. Walter Loucheim, Jr.
S8ecurities & Exchange Commission
Tower Building

Washington 25, D. C.
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