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Notes to the Reader

1. Any material contained within brackets [ 1 is not part of the
text of the law but is inserted as an aid to the reader.

2. Citations have been included to enable the reader to locate the
same material in the United States Code (U.S.C.). These citations
are not a part of the text of the law in which they appear. For
changes after the closing date of this publication (December 31,
2000) to provisions of law in this publication that have citations to
the U.S. Code, see the United States Code Classification Tables
published by the Office of the Law Revision Counsel of the House
of Representatives at http:/uscode.house.gov/uscct.htm.
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ACT OF MAY 1, 1886

CHAP. 73.—An Act to enable national banking associations to increase their capital
stock and to change their names or locations.
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

[Section 1 was repealed by section 6 of Public Law 86-230,
73 Stat. 457.]

SEc. 2. [12 U.S.C. 30] (a) Any national banking association,
upon written notice to the Comptroller of the Currency, may
change its name, except that such new name shall include the word
“National”.

(b) Any national banking association, upon written notice to
the Comptroller of the Currency, may change the location of its
main office to any authorized branch location within the limits of
the city, town, or village in which it is situated, or, with a vote of
shareholders owning two-thirds of the stock of such association for
a relocation outside such limits and upon receipt of a certificate of
approval from the Comptroller of the Currency, to any other loca-
tion within or outside the limits of the city, town, or village in
which it is located, but not more than thirty miles beyond such lim-
its.

(¢) COORDINATION WITH REVISED STATUTES.—In the case of a
national bank which relocates the main office of such bank from 1
State to another State after May 31, 1997, the bank may retain
and operate branches within the State from which the bank relo-
cated such office only to the extent authorized in section 5155(e)(2)
of the Revised Statutes.

(d) RETENTION OF “FEDERAL” IN NAME OF CONVERTED FEDERAL
SAVINGS ASSOCIATION.—

(1) IN ¢ENERAL.—Notwithstanding subsection (a) or any
other provision of law, any depository institution, the charter
of which is converted from that of a Federal savings associa-
tion to a national bank or a State bank after the date of the
enactment of the Gramm-Leach-Bliley Act may retain the term
“Federal” in the name of such institution if such institution re-
mains an insured depository institution.

(2) DEFINITIONS.—For purposes of this subsection, the
terms “depository institution”, “insured depository institution”,
“national bank”, and “State bank” have the meanings given
those terms in section 3 of the Federal Deposit Insurance Act.

SEc. 3. [12 U.S.C. 311 That all debts, liabilities, rights, provi-
sions, and powers of the association under its old name shall de-
volve upon and inure to the association under its new name.

3
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SEcC. 4. [12 U.S.C. 32] That nothing in this act contained shall
be so construed as in any manner to release any national banking
association under its old name or at its old location from any liabil-
ity, or affect any action or proceeding in law in which said associa-
tion may be or become a party or interested.
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ACT OF SEPTEMBER 28, 1962

AN ACT To place authority over the trust powers of national banks in the
Comptroller of the Currency.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That [12 U.S.C.
92a] (a) the Comptroller of the Currency shall be authorized and
empowered to grant by special permit to national banks applying
therefor, when not in contravention of State or local law, the right
to act as trustee, executor, administrator, registrar of stocks and
bonds, guardian of estates, assignee, receiver, committee of estates
of lunatics, or in any other fiduciary capacity in which State banks,
trust companies, or other corporations which come into competition
with national banks are permitted to act under the laws of the
State in which the national bank is located.

(b) Whenever the laws of such State authorize or permit the
exercise of any or all of the foregoing powers by State banks, trust
companies, or other corporations which compete with national
banks, the granting to and the exercise of such powers by national
banks shall not be deemed to be in contravention of State or local
law within the meaning of this Act.

(¢) National banks exercising any or all of the powers enumer-
ating in this section shall segregate all assets held in any fiduciary
capacity from the general assets of the bank and shall keep a sepa-
rate set of books and records showing in proper detail all trans-
actions engaged in under authority of this section. The State bank-
ing authorities may have access to reports of examination made by
the Comptroller of the Currency insofar as such reports relate to
the trust department of such bank, but nothing in this Act shall
be construed as authorizing the State banking authorities to exam-
ine the books, records, and assets of such bank.

(d) No national bank shall receive in its trust department de-
posits of current funds subject to check or the deposit of checks,
drafts, bills of exchange, or other items for collection or exchange
purposes. Funds deposited or held in trust by the bank awaiting
investment shall be carried in a separate account and shall not be
used by the bank in the conduct of its business unless it shall first
set aside in the trust department United States bonds or other
securities approved by the Comptroller of the Currency.

(e) In the event of the failure of such bank the owners of the
funds held in trust for investment shall have a lien on the bonds
or other securities so set apart in addition to their claim against
the estate of the bank.

(f) Whenever the laws of a State require corporations acting in
a fiduciary capacity to deposit securities with the State authorities
for the protection of private or court trusts, national banks so act-
ing shall be required to make similar deposits and securities so

1



Sec. 1 ACT OF SEPTEMBER 28, 1962 8

deposited shall be held for the protection of private or court trusts,
as provided by the State law. National banks in such cases shall
not be required to execute the bond usually required of individuals
if State corporations under similar circumstances are exempt from
this requirement. National banks shall have power to execute such
bond when so required by the laws of the State.

(g) In any case in which the laws of a State require that a cor-
poration acting as trustee, executor, administrator, or in any capac-
ity specified in this section, shall take an oath or make an affidavit,
the president, vice president, cashier, or trust officer of such na-
tional bank may take the necessary oath or execute the necessary
affidavit.

(h) It shall be unlawful for any national banking association to
lend any officer, director, or employee any funds held in trust
under the powers conferred by this section. Any officer, director, or
employee making such loan, or to whom such loan is made, may
be fined not more than $5,000, or imprisoned not more than five
years, or may be both fined and imprisoned, in the discretion of the
court.

(i) In passing upon applications for permission to exercise the
powers enumerated in this section, the Comptroller of the Currency
may take into consideration the amount of capital and surplus of
the applying bank, whether or not such capital and surplus is suffi-
cient under the circumstances of the case, the needs of the commu-
nity to be served, and any other facts and circumstances that seem
to him proper, and may grant or refuse the application accordingly:
Provided, That no permit shall be issued to any national banking
association having a capital and surplus less than the capital and
surplus required by State law of State banks, trust companies, and
corporations exercising such powers.

(j) Any national banking association desiring to surrender its
right to exercise the powers granted under this section, in order to
relieve itself of the necessity of complying with the requirements of
this section, or to have returned to it any securities which it may
have deposited with the State authorities for the protection of pri-
vate or court trusts, or for any other purpose, may file with the
Comptroller of the Currency a certified copy of a resolution of its
board of directors signifying such desire. Upon receipt of such reso-
lution, the Comptroller of the Currency, after satisfying himself
that such bank has been relieved in accordance with State law of
all duties as trustee, executory, administrator, registrar of stocks
and bonds, guardian of estates, assignee, receiver, committee of es-
tates of lunatics or other fiduciary, under court, private, or other
appointments previously accepted under authority of this section,
may, in his discretion, issue to such bank a certificate certifying
that such bank is no longer authorized to exercise the powers
granted by this section. Upon the issuance of such a certificate by
the Comptroller of the Currency, such bank (1) shall no longer be
subject to the provisions of this section or the regulations of the
Comptroller of the Currency made pursuant thereto, (2) shall be
entitled to have returned to it any securities which it may have
deposited with the State authorities for the protection of private or
court trusts, and (3) shall not exercise thereafter any of the powers
granted by this section without first applying for and obtaining a
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new permit to exercise such powers pursuant to the provisions of
this section. The Comptroller of the Currency is authorized and
empowered to promulgate such regulations as he may deem nec-
essary to enforce compliance with the provisions of this section and
the proper exercise of the powers granted therein.

(k)(1) In addition to the authority conferred by other law, if, in
the opinion of the Comptroller of the Currency, a national banking
association is unlawfully or unsoundly exercising, or has unlawfully
or unsoundly exercised, or has failed for a period of five consecutive
years to exercise, the powers granted by this section or otherwise
fails or has failed to comply with the requirements of this section,
the Comptroller may issue and serve upon the association a notice
of intent to revoke the authority of the association to exercise the
powers granted by this section. The notice shall contain a state-
ment. of the facts constituting the alleged unlawful or unsound
exercise of powers, or failure to exercise powers, or failure to com-
ply, and shall fix a time and place at which a hearing will be held
to determine whether an order revoking authority to exercise such
powers should issue against the association.

(2) Such hearing shall be conducted in accordance with the pro-
visions of subsection (h) of section 8 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818(h)), and subject to judicial review as pro-
vided in such section, and shall be fixed for a date not earlier than
thirty days nor later than sixty days after service of such notice un-
less an earlier or later date is set by the Comptroller at the request
of any association so served.

(3) Unless the association so served shall appear at the hearing
by a duly authorized representative, it shall be deemed to have
consented to the issuance of the revocation order. In the event of
such consent, or if upon the record made at any such hearing, the
Comptroller shall find that any allegation specified in the notice of
charges has been established, the Comptroller may issue and serve
upon the association an order prohibiting it from accepting any
new or additional trust accounts and revoking authority to exercise
any and all powers granted by this section, except that such order
shall permit the association to continue to service all previously
accepted trust accounts pending their expeditious divestiture or
termination.

(4) A revocation order shall become effective not earlier than
the expiration of thirty days after service of such order upon the
association so served (except in the case of a revocation order
issued upon consent, which shall become effective at the time speci-
fied therein), and shall remain effective and enforceable, except to
such extent as it is stayed, modified, terminated, or set aside by
action of the Comptroller or a reviewing court.

SEc. 2. [12 U.S.C. 92a note]l Nothing contained in this Act
shall be deemed to affect or curtail the right of any national bank
to act in fiduciary capacities under a permit granted before the
date of enactment of this Act by the Board of Governors of the Fed-
eral Reserve System, nor to affect the validity of any transactions
entered into at any time by any national bank pursuant to such
permit. On and after the date of enactment of this Act the exercise
of fiduciary powers by national banks shall be subject to the provi-
sions of this Act and the requirements of regulations issued by the
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Comptroller of the Currency pursuant to the authority granted by
this Act.
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ACT OF OCTOBER 26, 1970
(Public Law 91-508)

AN ACT To amend the Federal Deposit Insurance Act to require insured banks to
maintain certain records, to require that certain transactions in United States
currency be reported to the Department of the Treasury, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—FINANCIAL RECORDKEEPING

Chapter Sec.
1. INSURED BANKS AND INSURED INSTITUTIONS ...ocoeoivreeeerrieeinrrresenreeessreessnreenanns 101
2. OTHER FINANCIAL INSTITUTIONS ..occooiuieiiriireeeernreecreresnneressneesssseesssssesassesenanns 121
Chapter 1.—INSURED BANKS AND INSURED
INSTITUTIONS 1
* * * * * * *

Chapter 2.—OTHER FINANCIAL INSTITUTIONS

Sec.

121. Congressional findings and purpose.

122. Authority of Secretary with respect to reports on ownership and control.
123. Authority of Secretary with respect to recordkeeping and procedures.
124. Injunctions.

125. Civil penalties.

126. Criminal penalty.

127. Additional criminal penalty in certain cases.

128. Compliance.

129. Administrative procedure.

§121. [12 U.S.C. 1951] Congressional findings and purposes

(a) The Congress finds that certain records maintained by busi-
nesses engaged in the functions described in section 123(b) of this
Act have a high degree of usefulness in criminal, tax, and regu-
latory investigations and proceedings. The Congress further finds
that the power to require reports of changes in the ownership, con-
trol, and managements of types of financial institutions referred to
in section 122 of this Act may be necessary for the same purpose.

(b) It is the purpose of this chapter to require the maintenance
of appropriate types of records and the making of appropriate re-
ports by such businesses in the United States where such records
or reports have a high degree of usefulness in criminal, tax, or reg-
ulatory investigations or proceedings.

1Chapter 1 amended other laws.
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§122 ACT OF OCTOBER 26, 1970 14

§122. [12 U.S.C. 1952] Authority of Secretary with respect to
reports on ownership and control

Where the Secretary determines that the making of appro-
priate reports by uninsured banks or uninsured institutions of any
type with respect to their ownership, control, and managements
and any changes therein has a high degree of usefulness in crimi-
nal, tax, or regulatory investigations or proceedings, he may by reg-
ulation require such banks or institutions to make such reports as
he determines in respect of such ownership, control, and manage-
ments and changes therein.

§123. [12 U.S.C. 1953] Authority of Secretary with respect to
recordkeeping and procedures

(a) Where the Secretary determines that the maintenance of
appropriate records and procedures by any uninsured bank or un-
insured institution, or any person engaging in the business of car-
rying on in the United States any of the functions referred to in
subsection (b) of this section, has a high degree of usefulness in
criminal, tax, or regulatory investigations or proceedings, he may
by regulation require such bank, institution, or person—

(1) to require, retain, or maintain, with respect to its func-
tions as an uninsured bank or uninsured institution or its
functions referred to in subsection (b), any records or evidence
of any type which the Secretary is authorized under section 21
of the Federal Deposit Insurance Act to require insured banks
to require, retain, or maintain; and

(2) to maintain procedures to assure compliance with
requirements imposed under this chapter. For the purposes of
any civil or criminal penalty, a separate violation of any
requirement under this paragraph occurs with respect to each
day and each separate office, branch, or place of business in
which the violation occurs or continues.

(b) INSTITUTIONS SUBJECT TO RECORDKEEPING REQUIRE-
MENTS.—The authority of the Secretary of the Treasury under sub-
section (a) extends to any financial institution (as defined in section
5312(a)(2) of title 31, United States Code), other than any insured
bank (as defined in section 3(h) of the Federal Deposit Insurance
Act) and any insured institution (as defined in section 401(a) of the
National Housing Act), and any partner, officer, director, or em-
ployee of any such financial institution.

(¢) ACCEPTANCE OF AUTOMATED RECORDS.—The Secretary shall
permit an uninsured bank or financial institution to retain or
maintain records referred to in subsection (a) in electronic or auto-
mated form, subject to terms and conditions established by the Sec-
retary.

§124. [12 U.S.C. 1954] Injunctions

Whenever it appears to the Secretary that any person has en-
gaged, is engaged, or is about to engage in any acts or practices
constituting a violation of any regulation under this chapter, he
may in his discretion bring an action, in the proper district court
of the United States or the proper United States court of any terri-
tory or other place subject to the jurisdiction of the United States,
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to enjoin such acts or practices, and upon a proper showing a per-
manent or temporary injunction or restraining order shall be
granted without bond. Upon application of the Secretary, any such
court may also issue mandatory injunctions commanding any per-
son to comply with any regulation of the Secretary under this chap-
ter.

§125. [12 U.S.C. 1955] Civil penalties

(a) For each willful or grossly negligent violation of any regula-
tion under this chapter, the Secretary may assess upon any person
to which the regulation applies, or any person willfully causing a
violation of the regulation, and, if such person is a partnership, cor-
poration, or other entity, upon any partner, director, officer, or em-
ployee thereof who willfully or through gross negligence partici-
pates in the violation, a civil penalty not exceeding $10,000.

(b) In the event of the failure of any person to pay any penalty
assessed under this section, a civil action for the recovery thereof
may, in the discretion of the Secretary, be brought in the name of
the United States.

§126. [12 U.S.C. 1956] Criminal penalty

Whoever willfully violates any regulation under this chapter
shall be fined not more than $1,000 or imprisoned not more than
one year, or both.

§127. [12 U.S.C. 1957] Additional criminal penalty in certain
cases

Whoever willfully violates, or willfully causes a violation of any
regulation under this chapter, section 21 of the Federal Deposit
Insurance Act, or section 411 of the National Housing Act, where
the violation is committed in furtherance of the commission of any
violation of Federal law punishable by imprisonment for more than
one year, shall be fined not more than $10,000 or imprisoned not
more than five years, or both.

§128. [12 U.S.C. 1958] Compliance

The Secretary shall have the responsibility to assure compli-
ance with the requirements of this title and may delegate such
responsibility to the appropriate bank supervisory agency, or other
supervisory agency.
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§129. [12 U.S.C. 1959] Administrative procedure

The administrative procedure and judicial review provisions of
subchapter II of chapter 5 and chapter 7 of title 5, United States
Code, shall apply to all proceedings under this chapter, section 21
of the Federal Deposit Insurance Act, and section 411 of the Na-
tional Housing Act.

TITLE II—REPORTS OF CURRENCY AND FOREIGN
TRANSACTIONS1?

1Title II of this Act was repealed by section 5(b) of Public Law 97-258 but the substance of
such title was incorporated into subchapter II of chapter 53 of title 31, United States Code.
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ACT OF OCTOBER 28, 1974

AN ACT To increase deposit insurance from $20,000 to $40,000, to provide full in-
surance for public unit deposits of $100,000 per account, to establish a National
Commission on Electronic Fund Transfers, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE [I—AMENDMENTS TO AND EXTENSIONS OF PROVI-
SIONS OF LAW RELATING TO FEDERAL REGULATION OF
DEPOSITORY INSTITUTIONS

* * * * * * *

INDEPENDENCE OF FINANCIAL REGULATORY AGENCIES

SEc. 111.1 [12 U.S.C. 2501 No officer or agency of the United
States shall have any authority to require the Securities and Ex-
change Commission, the Board of Governors of the Federal Reserve
System, the Federal Deposit Insurance Corporation, the Comp-
troller of the Currency, the Director of the Office of Thrift Super-
vision, the Federal Housing Finance Board, or the National Credit
Union Administration to submit legislative recommendations, or
testimony, or comments on legislation, to any officer or agency of
the United States for approval, comments, or review, prior to the
submission of such recommendations, testimony, or comments to
the Congress if such recommendations, testimony, or comments to
the Congress include a statement indicating that the views ex-
pressed therein are those of the agency submitting them and do not
necessarily represent the views of the President.

1Section 744(j) of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989
(P.L. 101-73) amended section 3 of title I of Public Law 93—495 by striking “Federal Home Loan
Bank Board” and inserting “Director of the Office of Thrift Supervision”. There is no section 3
in such Public Law. The amendment probably should have been made to section 111 of such
law.
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ALTERNATIVE MORTGAGE TRANSACTION PARITY ACT
OF 1982

TITLE VIII—ALTERNATIVE MORTGAGE TRANSACTIONS !
SHORT TITLE

SEc. 801. [12 U.S.C. 3801 notel This title may be cited as the
“Alternative Mortgage Transaction Parity Act of 1982”,

FINDINGS AND PURPOSE.

N SEC. 802. [12 U.S.C. 38011 (a) The Congress hereby finds
that—

(1) increasingly volatile and dynamic changes in interest
rates have seriously impaired the ability of housing creditors
to provide consumers with fixed-term, fixed-rate credit secured
by interests in real property, cooperative housing, manufac-
tured homes, and other dwellings;

(2) alternative mortgage transactions are essential to the
provision of an adequate supply of credit secured by residential
property necessary to meet the demand expected during the
1980’s; and

(3) the Comptroller of the Currency, the National Credit
Union Administration, and the Director of the Office of Thrift
Supervision have recognized the importance of alternative
mortgage transactions and have adopted regulations author-
izing federally chartered depository institutions to engage in
alternative mortgage financing.

(b) It is the purpose of this title to eliminate the discriminatory
impact. that those regulations have upon nonfederally chartered
housing creditors and provide them with parity with federally char-
tered institutions by authorizing all housing creditors to make, pur-
chase, and enforce alternative mortgage transactions so long as the
transactions are in conformity with the regulations issued by the
Federal agencies.

DEFINITIONS

SEc. 803. [12 U.S.C. 3802] As used in this title—

(1) the term “alternative mortgage transaction” means a
loan or credit sale secured by an interest in residential real
property, a dwelling, all stock allocated to a dwelling unit in
a residential cooperative housing corporation, or a residential
manufactured home (as that term is defined in section 603(6)
of the National Manufactured Home Construction and Safety
Standards Act of 1974)—

1The Alternative Mortgage Transaction Parity Act of 1982 was enacted as title VIII of the
Garn-St Germain Depository Institutions Act of 1982.

23
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(A) in which the interest rate or finance charge may
be adjusted or renegotiated;

(B) involving a fixed-rate, but which implicitly permits
rate adjustments by having the debt mature at the end of
an interval shorter than the term of the amortization
schedule; or

(C) involving any similar type of rate, method of deter-
mining return, term, repayment, or other variation not
common to traditional fixed-rate, fixed-term transactions,
including without limitation, transactions that involve the
sharing of equity or appreciation;

described and defined by applicable regulation; and
(2) the term “housing creditor” means—

(A) a depository institution, as defined in section
501(a)(2) of the Depository Institutions Deregulation and
Monetary Control Act of 1980;

(B) a lender approved by the Secretary of Housing and
Urban Development for participation in any mortgage
insurance program under the National Housing Act;

(C) any person who regularly makes loans, credit
sales, or advances secured by interests in properties re-
ferred to in paragraph (1); or

(D) any transferee of any of them.

A person is not a “housing creditor” with respect to a specific
alternative mortgage transaction if, except for this title, in
order to enter into that transaction, the person would be re-
quired to comply with licensing requirements imposed under
State law, unless such person is licensed under applicable
State law and such person remains, or becomes, subject to the
applicable regulatory requirements and enforcement mecha-
nisms provided by State law.

ALTERNATIVE MORTGAGE AUTHORITY.

SEcC. 804. [12 U.S.C. 3803] (a) In order to prevent discrimina-
tion against State-chartered depository institutions, and other non-
federally chartered housing creditors, with respect to making, pur-
chasing, and enforcing alternative mortgage transactions, housing
creditors may make, purchase, and enforce alternative mortgage
transactions, except that this section shall apply—

(1) with respect to banks, only to transactions made in
accordance with regulations governing alternative mortgage
transactions as issued by the Comptroller of the Currency for
national banks, to the extent that such regulations are author-
ized by rulemaking authority granted to the Comptroller of the
Currency with regard to national banks under laws other than
this section;

(2) with respect to credit unions, only to transactions made
in accordance with regulations governing alternative mortgage
transactions as issued by the National Credit Union Adminis-
tration Board for Federal credit unions, to the extent that such
regulations are authorized by rulemaking authority granted to
the National Credit Union Administration with regard to Fed-
eral credit unions under laws other than this section; and
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(3) with respect to all other housing creditors, including
without limitation, savings and loan associations, mutual sav-
ings banks, and savings banks, only to transactions made in
accordance with regulations governing alternative mortgage
transactions as issued by the Director of the Office of Thrift
Supervision for federally charter savings and loan associations,
to the extent that such regulations are authorized by rule-
making authority granted to the Director of the Office of Thrift
Supervision with regard to federally chartered savings and
loan associations under laws other than this section.

(b) For the purpose of determining the applicability of this sec-
tion, an alternative mortgage transaction shall be deemed to be
made in accordance with the applicable regulation notwithstanding
the housing creditor’s failure to comply with the regulations, if—

(1) the transaction is in substantial compliance with the
regulation; and

(2) within 60 days of discovering any error, the housing
credit correct such error, including making appropriate adjust-
ments, if any, to the account.

(¢) An alternative mortgage transaction, may be made by a
housing creditor in accordance with this section, notwithstanding
any State constitution, law, or regulation.

APPLICABILITY

SEc. 805. [12 U.S.C. 3804] (a) The provisions of section 804
shall not apply to any alternative mortgage transaction in any
State made on or after the effective date (if such effective date oc-
curs on or after the effective date of this title and prior to a date
3 years after the effective date of this title) of a State law or a cer-
tification that the voters of such State have voted in favor of any
provision, constitutional or otherwise, which states explicitly and
by its terms that such State does not want the preemption provided
in section 804 to apply with respect to alternative mortgage trans-
actions subject to the laws of such State, except that section 804
shall continue to apply to—

(1) any alternative mortgage transaction undertaken on or
after such date pursuant to an agreement to undertake such
alternative mortgage transaction which was entered into on or
after the effective date of this title and prior to such later date
(the “preemption period”); and

(2) any renewal, extension, refinancing, or other modifica-
tion of an alternative mortgage transaction that was entered
into during the preemption period.

(b) An alternative mortgage transaction shall be deemed to
have been undertaken during the preemption period to which this
section applied if it—

(1) is funded or extended in whole or in part during the
preemption period, regardless of whether pursuant to a com-
mitment or other agreement therefor made prior to that period;
or

(2) is a renewal, extension, refinancing, or other modifica-
tion of an alternative mortgage transaction entered into before
the preemption period and such renewal, extension, or other
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modification is made during such period with the written con-
sent of any person obligated to repay such credit.

RELATION TO OTHER LAW

SEC. 806. [12 U.S.C. 3805] Section 501(c)(1) of the Depository
Institutions Deregulation and Monetary Control Act of 1980 shall
not apply to transactions which are subject to this title.

EFFECTIVE DATE

SEC. 807. [12 U.S.C. 3801 note] (a) This title shall be effective
upon enactment.

(b) Within 60 days of the enactment of this title, the Comp-
troller of the Currency, the National Credit Union Administration,
and the Federal Home Loan Bank Board shall identify, describe,
publish those portions or provisions of their respective regulations
that are inappropriate for (and thus inapplicable to), or that need
to be conformed for the use of, the nonfederally chartered housing
creditors to which their respective regulations apply, including
without limitation, making necessary changes in terminology to
conform the regulatory and disclosure provisions to those more
typically associated with various types of transactions including
credit sales.
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BANK CONSERVATION ACT

SEc. 201. [12 U.S.C. 201] This title may be cited as the “Bank
Conservation Act.”

SEc. 202. [12 U.S.C. 202] As used in this title, the term
“bank” means (1) any national banking association or any other
financial institution chartered or licensed under Federal law and
subject to the supervision of the Comptroller of the Currency, and
(2) any bank or trust company located in the District of Columbia
and operating under the supervision of the Comptroller of the Cur-
rency; the term “voluntary dissolution and liquidation” means a
transaction pursuant to section 5220 of the Revised Statutes that
involves the assumption of the bank’s insured deposit liabilities
and the sale of the bank, or of control of the bank, as a going con-
cern; and the term “State” means any State, Territory, or posses-
sion of the United States, and the Canal Zone.

SEC. 203. [12 U.S.C. 203] APPOINTMENT OF CONSERVATOR.

(a) APPOINTMENT.—The Comptroller of the Currency may,
without prior notice or hearings, appoint a conservator (which may
be the Federal Deposit Insurance Corporation) to thel possession
and control of a bank whenever the Comptroller of the Currency
determines that 1 or more of the grounds specified in section
11(c)(5) of the Federal Deposit Insurance Act exist.

(b) JUDICIAL REVIEW.—

(1) IN GENERAL.—Not later than 20 days after the initial
appointment of a conservator pursuant to this section, the
bank may bring an action in the United States district court
for the judicial district in which the home office of such bank
is located, or in the United States District Court for the Dis-
trict of Columbia, for an order requiring the Comptroller to ter-
minate the appointment of the conservator, and the court,
upon the merits, shall dismiss such action or shall direct the
Comptroller to terminate the appointment of such conservator.
The Comptroller’'s decision to appoint a conservator pursuant
to this section shall be set aside only if the court finds that
such decision was arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.

(2) StaY.—The conservator may request that any judicial
action or proceeding to which the conservator or the bank is or
may become a party be stayed for a period of up to 45 days
after the appointment of the conservator. Upon petition, the
court shall grant such stay as to all parties.

(3) ACTIONS AND ORDERS.—Except as otherwise provided in
this subsection, no court may take any action regarding the re-
moval of a conservator, or restrain, or affect the exercise of
powers or functions of a conservator. A court, upon application

180 in law. Probably should be “take”.
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by the Comptroller, shall have jurisdiction to enforce an order

of the Comptroller relating to—

(A) the conservatorship and the bank in conservator-
ship, or

(B) restraining or affecting the exercise of powers or
functions of a conservator.

(¢) ADDITIONAL GROUNDS FOR APPOINTMENT.—In addition to
the foregoing provisions, the Comptroller may appoint a conser-
vator for a bank if—

(1) the bank, by an affirmative vote of a majority of its
board of directors or by an affirmative vote of a majority of its
shareholders, consents to such appointment, or

(2) the Federal Deposit Insurance Corporation terminates
the bank’s status as an insured bank.

The appointment of a conservator pursuant to this subsection shall
not be subject to review.

(d) ExcLUusIVE AUTHORITY.—The Comptroller shall have exclu-
sive power and jurisdiction to appoint a conservator for a bank.
Whenever the Comptroller appoints a conservator for any bank, the
Comptroller may appoint the Federal Deposit Insurance Corpora-
tion conservator for such bank. The Federal Deposit Insurance Cor-
poration, as such conservator, shall have all the powers granted
under the Federal Deposit Insurance Act, and (when not incon-
sistent therewith) any other rights, powers, and privileges pos-
sessed by conservators of banks under this Act and any other pro-
vision of law. The Comptroller may also appoint another person as
conservator, who shall be subject to the provisions of this Act.

(e) REPLACEMENT OF CONSERVATOR.—The Comptroller may,
without notice or hearing, replace a conservator with another con-
servator. Such replacement shall not affect the bank’s right under
subsection (b) to obtain judicial review of the Comptroller’s original
decision to appoint a conservator.

SEC. 204. [12 U.S.C. 204] EXAMINATIONS.

The Comptroller of the Currency (in consultation with the
Board of Directors of the Federal Deposit Insurance Corporation
when the Corporation is appointed conservator) is authorized to ex-
amine and supervise the bank in conservatorship as long as the
bank continues to operate as a going concern. The Comptroller may
use reports and other information provided by the Federal Deposit
Insurance Corporation for this purpose.

SEC. 205. [12 U.S.C. 205] TERMINATION OF CONSERVATORSHIP.

(a) GENERAL RULE.—At any time the Comptroller becomes sat-
isfied that it may safely be done and that it would be in the public
interest, the Comptroller (with the agreement of the Board of
Directors of the Federal Deposit Insurance Corporation when the
Corporation has been appointed conservator) may—

(1) terminate the conservatorship and permit the involved
bank to resume the transaction of its business subject to such
terms, conditions, and limitations as the Comptroller may pre-
scribe; or

(2) terminate the conservatorship upon a sale, merger, con-
solidation, purchase and assumption, change in control, or vol-
untary dissolution and liquidation of the involved bank.
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(b) OTHER GROUNDS FOR TERMINATION.—The Comptroller also
may terminate the conservatorship upon the appointment of a re-
ceiver pursuant to the first section of the Act of June 30, 1876 (12
U.S.C. 191).

(¢) ENFORCEMENT UNDER FEDERAL DEPOSIT INSURANCE ACT.—
Such terms, conditions, and limitations as may be prescribed under
subsection (a)(1) shall be enforceable under the provisions of sec-
tion 8(1) of the Federal Deposit Insurance Act, to the same extent
as an order issued pursuant to section 8(b) of the Federal Deposit
Insurance Act which has become final. The bank may bring an ac-
tion in the United States district court for the judicial district in
which the home office of such bank is located or in the United
States District Court for the District of Columbia for an order re-
quiring the Comptroller to terminate the order. An action for judi-
cial review of the terms, conditions, and limitations may not be
commenced later than 20 days from the date of the termination of
fhe conservatorship or the imposition of the order, whichever is
ater.

(d) AcTt1ioN UPON TERMINATION.—

(1) IN GENERAL.—Upon termination of the conservatorship
under subsection (a)(2), the Federal Deposit Insurance Cor-
poration, as conservator, or when another person is appointed
conservator, such other person, shall conclude the affairs of the
conservatorship in accordance with paragraph (2).

(2)1 DEPOSIT AND DISTRIBUTION OF PROCEEDS.—(A) Within 180
days of the sale, merger, consolidation, purchase and assumption,
change in control, or voluntary dissolution and liquidation, the con-
servator shall deposit all net proceeds received from the trans-
action, less any outstanding expenses of the conservatorship, with
the United States district court for the judicial district in which the
home office of such bank is located and shall cause notice to be
published for three consecutive months and notify by mail all
known and remaining creditors and shareholders. Within 60 days
thereafter, any depositor, creditor, or other claimant of the bank,
or any shareholder of the bank may bring an action in interpleader
in that court for distribution of the proceeds. The district court
shall distribute such funds equitably. If no such action is instituted
within one year after the date the funds are deposited with the dis-
trict court, title to such net proceeds shall revert to the United
States and the district court shall remit the funds to the Treasury
of the United States.

(B) The conservator shall be deemed to have discharged all
responsibility of the conservatorship upon the deposit of the pro-
ceeds with the district court and giving the required notifications.

SEC. 206. [12 U.S.C. 206] CONSERVATOR; POWERS AND DUTIES.

(a) GENERAL POWERS.—A conservator shall have all the powers
of the shareholders, directors, and officers of the bank and may op-
erate the bank in its own name unless the Comptroller in the order
of appointment limits the conservator’s authority.

(b) SurJEcT TO RULES OF COMPTROLLER.—The conservator
shall be subject to such rules, regulations, and orders as the Comp-
troller from time to time deems appropriate; and, except as other-

1Indentation so in law
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wise specifically provided in such rules, regulations, or orders or in
section 209 of this Act, shall have the same rights and privileges
and be subject to the same duties, restrictions, penalties, condi-
tions, and limitations as apply to directors, officers, or employees
of a national bank.

(¢) PAYMENT OF DEPOSITORS AND CREDITORS.—The Comptroller
may require the conservator to set aside and make available for
withdrawal by depositors and payment to other creditors such
amounts as in the opinion of the Comptroller may safely be used
for that purpose. All depositors and creditors who are similarly sit-
uated shall be treated in the same manner.

(d) COMPENSATION OF CONSERVATOR AND EMPLOYEES.—The
conservator and professional employees appointed to represent or
assist the conservator shall not be paid amounts greater than are
payable to employees of the Federal Government for similar serv-
ices, except that the Comptroller of the Currency may authorize
payment at higher rates (but not in excess of rates prevailing in
the private sector), if the Comptroller determines that paying such
higher rates is necessary in order to recruit and retain competent
personnel.

(e) EXPENSES.—AIl expenses of any such conservatorship shall
be paid by the bank and shall be a lien upon the bank which shall
be prior to any other lien.

[§207 and § 208 repealed by section 808 of P.L. 101-73 (103
Stat. 446).]

SEC. 209. [12 U.S.C. 209] LIABILITY PROTECTION.

(a) FEDERAL AGENCY AND EMPLOYEES.—In any case in which
the conservator is a Federal agency or an employee of the Govern-
ment, the provisions of chapters 161 and 171 of title 28, United
States Code, shall apply with respect to such conservator’s liability
for acts or omissions performed pursuant to and in the course of
the duties and responsibilities of the conservatorship.

(b) OTHER CONSERVATORS.—In any case where the conservator
is not a conservator described in subsection (a), the conservator
shall not be liable for damages in tort or otherwise for acts or omis-
sions performed pursuant to and in the course of the duties and
responsibilities of the conservatorship, unless such acts or omis-
sions constitute gross negligence, including any similar conduct or
any form of intentional tortious conduct, as determined by a court.

(¢) INDEMNIFICATION.—The Comptroller shall have authority to
indemnify the conservator on such terms as the Comptroller deems
proper.

SEc. 210. [12 U.S.C. 2101 Nothing in this title shall be con-
strued to impair in any manner any powers of the President, the
Secretary of the Treasury, the Comptroller of the Currency, or the
Federal Reserve Board?®.

1Since the date of the enactment of the Banking Act of 1935, the Federal Reserve Board has
been known as the Board of Governors of the Federal Reserve System (see section 203(a) of such
Act, 49 Stat. 704).
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SEC. 211. [12 U.S.C. 211] RULES AND REGULATIONS.

(a) IN GENERAL.—The Comptroller of the Currency may pre-
scribe such rules and regulations as the Comptroller may deem
necessary to carry out the provisions of this Act.

(b) F.D.I.C. As CONSERVATOR.—In any case in which the Fed-
eral Deposit Insurance Corporation is the conservator, any rules or
regulations prescribed by the Comptroller shall be consistent with
any rules and regulations prescribed by the Federal Deposit Insur-
ance Corporation pursuant to the Federal Deposit Insurance Act.
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Subtitle C—Bank Enterprise Act!

SEC. 231. [12 U.S.C. 1811 nt.] SHORT TITLE.
This subtitle may be cited as the “Bank Enterprise Act of
1991”.
SEC. 232. [12 U.S.C. 1834] REDUCED ASSESSMENT RATE FOR DEPOS-
ITS ATTRIBUTABLE TO LIFELINE ACCOUNTS.
(a) QUALIFICATION OF LIFELINE ACCOUNTS BY FEDERAL RE-
SERVE BOARD.—

(1) IN GENERAL.—The Board of Governors of the Federal
Reserve System, and the Federal Deposit Insurance Corpora-
tion shall establish minimum requirements for accounts pro-
viding basic transaction services for consumers at insured
depository institutions in order for such accounts to qualify as
lifeline accounts for purposes of this section and section
7(b)(2)(H) of the Federal Deposit Insurance Act.

(2) FACTORS TO BE CONSIDERED.—In determining the min-
imum requirements under paragraph (1) for lifeline accounts
at insured depository institutions, the Board and the Corpora-
tion shall consider the following factors:

(A) Whether the account is available to provide basic
transaction services for individuals who maintain a bal-
ance of less than $1,000 or such other amount which the
Board may determine to be appropriate.

(B) Whether any service charges or fees to which the
account. is subject, ifi any, for routine transactions do not
exceed a minimal amount.

(C) Whether any minimum balance or minimum open-
ing requirement to which the account is subject, if any, is
not more than a minimal amount.

(D) Whether checks, negotiable orders of withdrawal,
or similar instruments for making payments or other
transfers to third parties may be drawn on the account.

(E) Whether the depositor is permitted to make more
than a minimal number of withdrawals from the account
each month by any means described in subparagraph (D)
or any other means.

(F) Whether a monthly statement itemizing all trans-
actions for the monthly reporting period is made available
to the depositor with respect to such account or a passbook
is provided in which all transactions with respect to such
account are recorded.

1This Act was enacted as subtitle C of title II of the Federal Deposit Insurance Corporation
Improvement Act of 1991.
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(G) Whether depositors are permitted access to tellers
at the institution for conducting transactions with respect
to such account.

(H) Whether other account relationships with the
institution are required in order to open any such account.

(I) Whether individuals are required to meet any pre-
requisite which discriminates against low-income individ-
uals in order to open such account.

(J) Such other factors as the Board may determine to
be appropriate.

(3) DEFINITIONS.—For purposes of this subsection—

(A) BOoARD.—The term “Board” means the Board of
Governors of the Federal Reserve System.

(B) INSURED DEPOSITORY INSTITUTION.—The term “in-
sured depository institution” has the meaning given to
such term in section 3(c)(2) of the Federal Deposit Insur-
ance Act.

(C) LIFELINE ACCOUNT.—The term “lifeline account”
means any transaction account (as defined in section
19(b)(1)(C) of the Federal Reserve Act) which meets the
minimum requirements established by the Board under
this subsection.

[

[Subsection (b) amended other provisions of law.]

(¢) AVAILABILITY OF FUNDS.—The provisions of this section
shall not take effect until appropriations are specifically provided
in advance. There are hereby authorized to be appropriated such
sums as may be necessary to carry out the provisions of this sec-

tion.

SEC. 233. [12 U.S.C. 1834a] ASSESSMENT CREDITS FOR QUALIFYING

ACTIVITIES RELATING TO DISTRESSED COMMUNITIES.

(a) DETERMINATION OF CREDITS FOR INCREASES IN COMMUNITY
ENTERPRISE ACTIVITIES.—

(1) IN ¢ENERAL.—The Community Enterprise Assessment

Credit Board established under subsection (d) shall issue
guidelines for insured depository institutions eligible under
this subsection for any community enterprise assessment
credit with respect to any semiannual period. Such guidelines
shall—

(A) designate the eligibility requirements for any insti-
tution meeting applicable capital standards to receive an
assessment credit under section 7(b)(7) of the Federal De-
posit Insurance Act; and

(B) determine the community enterprise assessment
E:r;:dit available to any eligible institution under paragraph
3).

(2) QUALIFYING ACTIVITIES.—An insured depository institu-

tion may apply for! for any community enterprise assessment
credit for any semiannual period for—

(A) the amount, during such period, of new origina-
tions of qualified loans and other assistance provided for
low- and moderate-income persons in distressed commu-
nities, or enterprises integrally involved with such neigh-

1Probably should strike “for”. See section 114(c)(1)(A) of P.L. 103-325.
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borhoods, which the Board determines are qualified to be

taken into account for purposes of this subsection;

(B) the amount, during such period, of deposits
accepted from persons domiciled in the distressed commu-
nity, at any office of the institution (including any branch)
located in any qualified distressed community, and new
originations of any loans and other financial assistance
made within that community, except that in no case shall
the credit for deposits at any institution or branch exceed
the credit for loans and other financial assistance by the
bank or branch in the distressed community; and

(C) any increase during the period in the amount of
new equity investments in community development finan-
cial institutions.

(3) AMOUNT OF ASSESSMENT CREDIT.—The amount of any
community enterprise assessment credit available under sec-
tion 7(b)(7) of the Federal Deposit Insurance Act for any in-
sured depository institution, or a qualified portion thereof,
shall be the amount which i1s equal to 5 percent, in the case
of an institution which does not meet the community develop-
ment organization requirements under section 234, and 15 per-
cent, in the case of an institution, or a qualified portion
thereof, which meets such requirements (or any percentage
designated under paragraph (5)) of—

(A) for the first full semiannual period in which com-
munity enterprise assessment credits are available, the
sum of—

(i) the amounts of assets described in paragraph
(2)(A); and

(i1) the amounts of deposits, loans, and other
financial assistance described in paragraph (2)(B); and

. (B) for any subsequent semiannual period, the sum

O —

(i) any increase during such period in the amount
of assets described in paragraph (2)(A) that has been
deemed eligible for credit by the Board; and

(i1) any increase during such period in the
amounts of deposits, loans, and other financial assist-
ance described in paragraph (2)(B) that has been
deemed eligible for credit by the Board.

(4) DETERMINATION OF QUALIFIED LOANS AND OTHER FINAN-
CIAL ASSISTANCE.—Except as provided in paragraph (6), the
types of loans and other assistance which the Board may deter-
mine to be qualified to be taken into account under paragraph
(2)(A) for purposes of the community enterprise assessment
credit, may include the following:

(A) Loans insured or guaranteed by the Secretary of
Housing and Urban Development, the Secretary of the
Department of Veterans Affairs, the Administrator of the
Small Business Administration, and the Secretary of Agri-
culture.

(B) Loans or financing provided in connection with
activities assisted by the Administrator of the Small Busi-
ness Administration or any small business investment
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company and investments in small business investment
companies.

(C) Loans or financing provided in connection with any
neighborhood housing service program assisted under the
Neighborhood Reinvestment Corporation Act.

(D) Loans or financing provided in connection with
any activities assisted under the community development
block grant program under title I of the Housing and Com-
munity Development Act of 1974,

(E) Loans or financing provided in connection with
activities assisted under title II of the Cranston-Gonzalez
National Affordable Housing Act.

(F) Loans or financing provided in connection with a
homeownership program assisted under title III of the
United States Housing Act of 1937 or subtitle B or C of
title IV of the Cranston-Gonzalez National Affordable
Housing Act.

(G) Financial assistance provided through community
development corporations.

(H) Federal and State programs providing interest
rate assistance for homeowners.

(I) Extensions of credit to nonprofit developers or pur-
chasers of low-income housing and small business develop-
ments.

(J) In the case of members of any Federal home loan
bank, participation in the community investment fund pro-
gram established by the Federal home loan banks.

(K) Conventional mortgages targeted to low- or mod-
erate-income persons.

(L) Loans made for the purpose of developing or
supporting—

(i) commercial facilities that enhance revitaliza-
tion, community stability, or job creation and retention
efforts;

(i1) business creation and expansion efforts that—

(I) create or retain jobs for low-income people;

(I) enhance the availability of products and
services to low-income people; or

(III) create or retain businesses owned by low-
income people or residents of a targeted area;

(ii1)) community facilities that provide benefits to
low-income people or enhance community stability;

(iv) home ownership opportunities that are afford-
able to low-income households;

(v) rental housing that is principally affordable to
low-income households; and

(vi) other activities deemed appropriate by the
Board.

(M) The provision of technical assistance to residents
of qualified distressed communities in managing their per-
sonal finances through consumer education programs
either sponsored or offered by insured depository institu-
tions.
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(N) The provision of technical assistance and con-
sulting services to newly formed small businesses located
in qualified distressed communities.

(O) The provision of technical assistance to, or serv-
icing the loans of low- or moderate-income homeowners
and homeowners located in qualified distressed commu-
nities.

(5) ADJUSTMENT OF PERCENTAGE.—The Board may in-
crease or decrease the percentage referred to in paragraph
(3)(A) for determining the amount of any community enterprise
assessment credit pursuant to such paragraph, except that the
percentage established for insured depository institutions
which meet the community development organization require-
ments under section 234 shall not be less than 3 times the
amount. of the percentage applicable for insured depository
institutions which do not meet such requirements.

(6) CERTAIN INVESTMENTS NOT ELIGIBLE TO BE TAKEN INTO
ACCOUNT.—Loans, financial assistance, and equity investments
made by any insured depository institution that are not the re-
sult of originations by the institution shall not be taken into
account. for purposes of determining the amount of any credit
pursuant to this subsection.

(7) QUANTITATIVE ANALYSIS OF TECHNICAL ASSISTANCE.—
The Board may establish guidelines for analyzing the technical
assistance described in subparagraphs (M), (N), and (O) of
paragraph (4) for the purpose of quantifying the results of such
assistance in determining the amount of any community
assessment. credit under this subsection.

(b) QUALIFIED DISTRESSED COMMUNITY DEFINED.—

(1) IN GENERAL.—For purposes of this section, the term
“qualified distressed community” means any neighborhood or
community which—

(A) meets the minimum area requirements under
paragraph (3) and the eligibility requirements of para-
graph (4); and

(B) is designated as a distressed community by any in-
sured depository institution in accordance with paragraph
(2) and such designation is not disapproved under such
paragraph.

(2) DESIGNATION REQUIREMENTS.—

(A) NOTICE OF DESIGNATION.—

(i) NoTICE TO AGENCY.—Upon designating an area
as a qualified distressed community, an insured
depository institution shall notify the appropriate Fed-
eral banking agency of the designation.

(i1)) PuBLIC NOTICE.—Upon the effective date of
any designation of an area as a qualified distressed
community, an insured depository institution shall
publish a notice of such designation in major news-
papers and other community publications which serve
such area.

(B) AGENCY DUTIES RELATING TO DESIGNATIONS.—

(i) PROVIDING INFORMATION.—At the request of
any insured depository institution, the appropriate
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Federal banking agency shall provide to the institu-
tion appropriate information to assist the institution
to identify and designate a qualified distressed com-
munity.

(i1) PERIOD FOR DISAPPROVAL.—Any notice received
by the appropriate Federal banking agency from any
insured depository institution under subparagraph
(A){) shall take effect at the end of the 90-day period
beginning on the date such notice is received unless
written notice of the approval or disapproval of the ap-
plication by the agency is provided to the institution
before the end of such period.

(3) MINIMUM AREA REQUIREMENTS.—For purposes of this
subsection, an area meets the requirements of this paragraph
if—

(A) the area is within the jurisdiction of 1 unit of gen-
eral local government;

(B) the boundary of the area is contiguous; and

(C) the area—

(i) has a population, as determined by the most re-
cent census data available, of not less than—

(I) 4,000, if any portion of such area is located
within a metropolitan statistical area (as des-
ignated by the Director of the Office of Manage-
ment. and Budget) with a population of 50,000 or
more; or

(IT) 1,000, in any other case; or
(i1) is entirely within an Indian reservation (as

determined by the Secretary of the Interior).

(4) ELIGIBILITY REQUIREMENTS.—For purposes of this sub-
section, an area meets the requirements of this paragraph if
the following criteria are met:

(A) At least 30 percent of the residents residing in the
area have incomes which are less than the national pov-
erty level.

(B) The unemployment rate for the area is 1% times
greater than the national average (as determined by the
Bureau of Labor Statistics’ most recent figures).

(C) Such additional eligibility requirements as the
Board may, in its discretion, deem necessary to carry out
the provisions of this subtitle.

[Subsection (¢) amended other provisions of law.]
(d) COMMUNTITY ENTERPRISE ASSESSMENT CREDIT BOARD.—

(1) EsTABLISHMENT.—There is hereby established the
“Community Enterprise Assessment Credit Board”.

(2) NUMBER AND APPOINTMENT.—The Board shall be com-
posed of 5 members as follows:

(A) The Secretary of the Treasury or a designee of the
Secretary.

(B) The Secretary of Housing and Urban Development
or a designee of the Secretary.

(C) The Chairperson of the Federal Deposit Insurance
Corporation or a designee of the Chairperson.
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(D) 2 individuals appointed by the President from
among individuals who represent community organiza-
tions.

(3) TERMS.—

(A) APPOINTED MEMBERS.—Each appointed member
shall be appointed for a term of 5 years.

(B) INTERIM APPOINTMENT.—Any member appointed to
fill a vacancy occurring before the expiration of the term
to which such member’s predecessor was appointed shall
be appointed only for the remainder of such term.

(C) CONTINUATION OF SERVICE.—Each appointed mem-
ber may continue to serve after the expiration of the period
to which such member was appointed until a successor has
been appointed.

(4) CHAIRPERSON.—The Secretary of the Treasury shall
serve as the Chairperson of the Board.

(5) No pAY.—No members of the Commission may receive
any pay for service on the Board.

(6) TRAVEL EXPENSES.—Each member shall receive travel
expenses, including per diem in lieu of subsistence, in accord-
ance with sections 5702 and 5703 of title 5, United States
Code.

(7) MEETINGS.—The Board shall meet at the call of the
Chairperson or a majority of the Board’s members.

(e) DUTIES OF THE BOARD.—

(1) PROCEDURE FOR DETERMINING COMMUNITY ENTERPRISE
ASSESSMENT CREDITS.—The Board shall establish procedures
for accepting and considering applications by insured deposi-
tory institutions under subsection (a)(1) for community enter-
prise assessment credits and making determinations with re-
spect to such applications.

(2) NoTicE TO FDIC.—The Board shall notify the applicant
and the Federal Deposit Insurance Corporation of any deter-
mination of the Board with respect to any application referred
to in paragraph (1) in sufficient time for the Corporation to in-
clude the amount of such credit in the computation of the semi-
annual assessment to which such credit is applicable.

(f) AVATLABILITY OF FUNDS.—The provisions of this section

shall not take effect until appropriations are specifically provided
in advance. There are hereby authorized to be appropriated such
sums as may be necessary to carry out the provisions of this sec-
tion.

(g) PROHIBITION ON DOUBLE FUNDING FOR SAME ACTIVITIES.—

No community development financial institution may receive a
community enterprise assessment credit if such institution, either
directly or through a community partnership—

(1) has received assistance within the preceding 12-month
period, or has an application for assistance pending, under sec-
tion 105 of the Community Development Banking and Finan-
cial Institutions Act of 1994; or

(2) has ever received assistance, under section 108 of the
Community Development Banking and Financial Institutions
Act of 1994, for the same activity during the same semiannual
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period for which the institution seeks a community enterprise
assessment. credit under this section.
(h) PRIORITY OF AWARDS.—

(1) QUALIFYING LOANS AND SERVICES.—

(A) IN GENERAL.—If the amount of funds appropriated
for purposes of carrying out this section for any fiscal year
are insufficient to award the amount of assessment credits
for which insured depository institutions have applied and
are eligible under this section, the Board shall, in award-
ing community enterprise assessment credits for qualifying
activities under subparagraphs (A) and (B) of subsection
(a)(2) for any semiannual period for which such appropria-
tion is available, determine which institutions shall receive
an award.

(B) PRIORITY FOR SUPPORT OF EFFORTS OF CDFI.—The
Board shall give priority to institutions that have sup-
ported the efforts of community development financial
institutions in the qualified distressed community.

(C) OTHER FACTORS.—The Board may also consider the
following factors:

(i) DEGREE OF DIFFICULTY.—The degree of dif-
ficulty in carrying out the activities that form the
basis for the institution’s application.

(i1) CoMMUNTTY IMPACT.—The extent to which the
activities that form the basis for the institution’s ap-
plication have benefited the qualified distressed com-
munity.

(i11) INNOVATION.—The degree to which the activi-
ties that form the basis for the institution’s application
have incorporated innovative methods for meeting
community needs.

(iv) LEVERAGE.—The leverage ratio between the
dollar amount of the activities that form the basis for
the institution’s application and the amount of the
assessment credit calculated in accordance with this
section for such activities.

(v) S1zE.—The amount of total assets of the insti-
tution.

(vi) NEw ENTRY.—Whether the institution had
provided financial services in the designated dis-
tressed community before such semiannual period.

(vii) NEED FOR SUBSIDY.—The degree to which the
qualified activity which forms the basis for the appli-
cation needs enhancement through an assessment
credit.

(viii) EXTENT OF DISTRESS IN COMMUNITY.—The
degree of poverty and unemployment in the designated
distressed community, the proportion of the total
population of the community which are low-income
families and unrelated individuals, and the extent of
other adverse economic conditions in such community.

(2) QUALIFYING INVESTMENTS.—If the amount of funds
appropriated for purposes of carrying out this section for any
fiscal year are insufficient to award the amount of assessment
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credits for which insured depository institutions have applied
and are eligible under this section, the Board shall, in award-
ing community enterprise assessment credits for qualifying
activities under subsection (a)(2)(C) for any semiannual period
for which such appropriation is available, determine which
institutions shall receive an award based on the leverage ratio
between the dollar amount of the activities that form the basis
for the institution’s application and the amount of the assess-
ment. credit calculated in accordance with this section for such
activities.

(i) DETERMINATION OF AMOUNT OF ASSESSMENT CREDIT.—Not-
withstanding any other provision of this section, the determination
of the amount of any community enterprise assessment credit
under subsection (a)(3) for any insured depository institution for
any semiannual period shall be made solely at the discretion of the
Board. No insured depository institution shall be awarded commu-
nity enterprise assessment credits for any semiannual period in ex-
cess of an amount determined by the Board.

(j) DEFINITIONS.—For purposes of this section—

(1) APPROPRIATE FEDERAIL BANKING AGENCY.—The term
“appropriate Federal banking agency” has the meaning given
K) such term in section 3(q) of the Federal Deposit Insurance

ct.

(2) BoARD.—The term “Board” means the Community
Enterprise Assessment Credit Board established under the
amendment made by subsection (d).

(3) INSURED DEPOSITORY INSTITUTION.—The term “insured
depository institution” has the meaning given to such term in
section 3(c)(2) of the Federal Deposit Insurance Act.

(4) COMMUNITY DEVELOPMENT FINANCIAL INSTITUTION.—
The term “community development financial institution” has
the same meaning as in section 103(5) of the Community
Development Banking and Financial Institutions Act of 1994.

(5) AFFILIATE.—The term “affiliate” has the same meaning
as in section 2 of the Bank Holding Company Act of 1956.

SEC. 234. [1T2I(I)JNSS.C. 1834b] COMMUNITY DEVELOPMENT ORGANIZA-

(a) COMMUNITY DEVELOPMENT ORGANIZATIONS DESCRIBED.—
For purposes of this subtitle, any insured depository institution, or
a qualified portion thereof, shall be treated as meeting the commu-
nity development organization requirements of this section if—
(1) the institution—

(A) is a community development bank, or controls any
community development bank, which meets the require-
ments of subsection (b);

(B) controls any community development corporation,
or maintains any community development unit within the
institution, which meets the requirements of subsection (c);

(C) invests in accounts in any community development
credit union designated as a low-income credit union, sub-
ject to restrictions established for such credit unions by the
National Credit Union Administration Board; or

(D) invests in a community development organization
jointly controlled by two or more institutions;
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(2) except in the case of an institution which is a commu-
nity development bank, the amount of the capital invested, in
the form of debt or equity, by the institution in the community
development organization referred to in paragraph (1) (or, in
the case of any community development unit, the amount
which the institution irrevocably makes available to such unit
for the purposes described in paragraph (3)) is not less than
the greater of—

(A) Y2 of 1 percent of the capital, as defined by gen-
erally accepted accounting principles, of the institution; or

(B) the sum of the amounts invested in such commu-
nity development organization; and
(3) the community development organization provides

loans for residential mortgages, home improvement, and com-
munity development and other financial services, other than fi-
nancing for the purchase of automobiles or extension of credit
under any open-end credit plan (as defined in section 103(i) of
the Truth in Lending Act), to low- and moderate-income per-
sons, nonprofit organizations, and small businesses located in
qualified distressed communities in a manner consistent with
the intent of this subtitle.

(b) COMMUNITY DEVELOPMENT BANK REQUIREMENTS.—A com-
munity development bank meets the requirements of this sub-
section if—

(1) the community development bank has a 15-member ad-
visory board designated as the “Community Investment Board”
and consisting entirely of community leaders who—

(A) shall be appointed initially by the board of direc-
tors of the community development bank and thereafter by
the Community Investment Board from nominations re-
ceived from the community; and

(B) are appointed for a single term of 2 years, except
that, of the initial members appointed to the Community
Investment Board, V3 shall be appointed for a term of 8
months, 75 shall be appointed for a term of 16 months, and
Y5 shall be appointed for a term of 24 months, as des-
ignated by the board of directors of the community devel-
opment bank at the time of the appointment;

(2) V3 of the members of the community development
bank’s board of directors are appointed from among individuals
nominated by the Community Investment Board; and

(3) the bylaws of the community development bank require
that the board of directors of the bank meet with the Commu-
nity Investment Board at least once every 3 months.

(¢c) COMMUNITY DEVELOPMENT CORPORATION REQUIREMENTS.—
Any community development corporation, or community develop-
ment unit within any insured depository institution meets the
requirements of this subsection if the corporation or unit provides
the same or greater, as determined by the appropriate Federal
banking agency, community participation in the activities of such
corporation or unit as would be provided by a Community Invest-
ment Board under subsection (b) if such corporation or unit were
a community development bank.
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(d) ADEQUATE DISPERSAL REQUIREMENT.—The appropriate
Federal banking agency may approve the establishment of a com-
munity development organization under this subtitle only upon
finding that the distressed community is not adequately served by
an existing community development organization.

(e) DEFINITIONS.—For purposes of this section—

(1) COMMUNITY DEVELOPMENT BANK.—The term “commu-
nity development. bank” means any depository institution (as
defined in section 3(c)(1) of the Federal Deposit Insurance Act).

(2) COMMUNITY DEVELOPMENT ORGANIZATION.—The term
“community development organization” means any community
development bank, community development corporation, com-
munity development unit within any insured depository insti-
tution, or community development credit union.

(3) Low- AND MODERATE-INCOME PERSONS.—The term “low-
and moderate-income persons” has the meaning given such
term in section 102(a)(20) of the Housing and Community
Development Act of 1974.

(4) NONPROFIT ORGANIZATION; SMALL BUSINESS.—The
terms “nonprofit organization” and “small business” have the
meanings given to such terms by regulations which the appro-
priate Federal banking agency shall prescribe for purposes of
this section.

(5) QUALIFIED DISTRESSED COMMUNITY.—The term “quali-
fied distressed community” has the meaning given to such
term in section 233(b).
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BANK HOLDING COMPANY ACT OF 1956

(70 Stat. 133; 12 U.S.C. 1841 et seq.)

AN ACT To define bank holding companies, control their future expansion, and
require divestment of their nonbanking interests.
Be is enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Bank Holding Company Act of 1956”.

DEFINITIONS

SEc. 2. [12 U.S.C. 1841] (a)(1) Except as provided in para-
graph (5) of this subsection, “bank holding company” means any
company which has control over any bank or over any company
that is or becomes a bank holding company by virtue of this Act.
" (2) Any company has control over a bank or over any company
1 —

(A) the company directly or indirectly or acting through
one or more other persons owns, controls, or has power to vote
25 per centum or more of any class of voting securities of the
bank or company;

(B) the company controls in any manner the election of a
majority of the directors or trustees of the bank or company;
or

(C) the Board determines, after notice and opportunity for
hearing, that the company directly or indirectly exercises a
controlling influence over the management or policies of the
bank or company.

(3) For the purposes of any proceeding under paragraph (2)(C)
of this subsection, there is a presumption that any company which
directly or indirectly owns, controls, or has power to vote less than
5 per centum of any class of voting securities of a given bank or
company does not have control over that bank or company.

(4) In any administrative or judicial proceeding under this Act,
other than a proceeding under paragraph (2)(C) of this subsection,
a company may not be held to have had control over any given
bank or company at any given time unless that company, at the
time in question, directly or indirectly owned, controlled, or had
power to vote 5 per centum or more of any class of voting securities
of the bank or company, or had already been found to have control
in a proceeding under paragraph (2)(C).

(5) Notwithstanding any other provision of this subsection—

(A) No bank and no company owning or controlling voting
shares of a bank is a bank holding company by virtue of its
ownership or control of shares in a fiduciary capacity, except
as provided in paragraphs (2) and (3) of subsection (g) of this
section. For the purpose of the preceding sentence, bank shares

51
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shall not be deemed to have been acquired in a fiduciary capac-
ity if the acquiring bank or company has sole discretionary au-
thority to exercise voting rights with respect thereto; except
that this limitation is applicable in the case of a bank or com-
pany acquiring such shares prior to the date of enactment of
the Bank Holding Company Act Amendments of 1970 only if
the bank or company has the right consistent with its oblhiga-
tions under the instrument, agreement, or other arrangement
establishing the fidiciary relationship to divest itself of such
voting rights and fails to exercise that right to divest within
a reasonable period not to exceed one year after the date of
enactment of the Bank Holding Company Act Amendments of
1970.

(B) No company is a bank holding company by virtue of its
ownership or control of shares acquired by it in connection
with its underwriting of securities if such shares are held only
for such period of time as will permit the sale thereof on a rea-
sonable basis.

(C) No company formed for the sole purpose of partici-
pating in a proxy solicitation is a bank holding company by vir-
tue of its control of voting rights of shares acquired in the
course of such solicitation.

(D) No company is a bank holding company by virtue of its
ownership or control of shares acquired in securing or col-
lecting a debt previously contracted in good faith, until two
years after the date of acquisition. The Board is authorized
upon application by a company to extend, from time to time for
not more than one year at a time, the two-year period referred
to herein for disposing of any shares acquired by a company in
the regular course of securing or collecting a debt previously
contracted in good faith, if, in the Board’s judgment, such an
extension would not be detrimental to the public interest, but
no such extension shall in the aggregate exceed three years.

(E) No company is a bank holding company by virtue of its
ownership or control of any State-chartered bank or trust com-
pany which—

(i) is wholly owned by 1 or more thrift institutions or sav-
ings banks; and

(i1) is restricted to accepting—

(I) deposits from thrift institutions or savings banks;

(IT) deposits arising out of the corporate business of
the thrift institutions or savings banks that own the bank
or trust company; or

(III) deposits of public moneys.

(F) No trust company or mutual savings bank which is an
insured bank under the Federal Deposit Insurance Act is a
bank holding company by virtue of its direct or indirect owner-
ship or control of one bank located in the same State, if (i) such
ownership or control existed on the date of enactment of the
Bank Holding Company Act Amendments of 1970 and is spe-
cifically authorized by applicable State law, and (ii) the trust
company or mutual savings bank does not after that date ac-
quire an interest in any company that, together with any other
interest it holds in that company, will exceed 5 per centum of
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any class of the voting shares of that company, except that this

limitation shall not be applicable to investments of the trust

company or mutual savings bank, direct and indirect, which
are otherwise in accordance with the limitations applicable to

national banks under section 5136 of the Revised Statutes. (12

U.S.C. 24)

(6) For the purposes of this Act, any successor to a bank hold-
ing company shall be deemed to be a bank holding company from
the date on which the predecessor company became a bank holding
company.

(b) “Company” means any corporation, partnership, business
trust, association, or similar organization, or any other trust unless
by its terms it must terminate within twenty-five years or not later
than twenty-one years and ten months after the death of individ-
uals living on the effective date of the trust, but shall not include
any corporation the majority of the shares of which are owned by
the United States or by any State, and shall not include a qualified
family partnership. “Company covered in 1970” means a company
which becomes a bank holding company as a result of the enact-
ment of the Bank Holding Company Act Amendments of 1970 and
which would have been a bank holding company on June 30, 1968,
if those amendments had been enacted on that date.

(¢c) BANK DEFINED.—For purposes of this Act—

(1) IN ¢ENERAL.—Except as provided in paragraph (2), the
term “bank” means any of the following:

(A) An insured bank as defined in section 3(h) of the
Federal Deposit Insurance Act.

(B) An institution organized under the laws of the
United States, any State of the United States, the District
of Columbia, any territory of the United States, Puerto
Rico, Guam, American Samoa, or the Virgin Islands which
both—

(i) accepts demand deposits or deposits that the
depositor may withdraw by check or similar means for
payment to third parties or others; and

(i1) is engaged in the business of making commer-
cial loans.

(2) EXCEPTIONS.—The term “bank” does not include any of
the following:

(A) A foreign bank which would be a bank within the
meaning of paragraph (1) solely because such bank has an
insured or uninsured branch in the United States.

(B) An insured institution (as defined in subsection
G-

(C) An organization that does not do business in the
United States except as an incident to its activities outside
the United States.

(D) An institution that functions solely in a trust or
fiduciary capacity, if—

(i) all or substantially all of the deposits of such
institution are in trust funds and are received in a
bona fide fiduciary capacity;

(i1) no deposits of such institution which are in-
sured by the Federal Deposit Insurance Corporation
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are offered or marketed by or through an affiliate of
such institution;

(iii) such institution does not accept demand de-
posits or deposits that the depositor may withdraw by
check or similar means for payment to third parties or
others or make commercial loans; and

(iv) such institution does not—

(I) obtain payment or payment related serv-
ices from any Federal Reserve bank, including any
service referred to in section 11A of the Federal
Reserve Act; or

(IT) exercise discount or borrowing privileges
pursuant to section 19(b)(7) of the Federal Reserve
Act.

(E) A credit wunion (as described in section

19(b)(1)(A)(v) of the Federal Reserve Act).

(F) An institution, including an institution that ac-

cepts collateral for extensions of credit by holding deposits
under $100,000, and by other means which—

(i) engages only in credit card operations;

(i1) does not accept demand deposits or deposits
that the depositor may withdraw by check or similar
means for payment to third parties or others;

(ii1) does not accept any savings or time deposit of
less than $100,000;

(iv) maintains only one office that accepts depos-
its; and

(v) does not engage in the business of making
commercial loans.

(G) An organization operating under section 25 or sec-

tion 25(a) of the Federal Reserve Act.

(H) An industrial loan company, industrial bank, or

other similar institution which is—

(i) an institution organized under the laws of a
State which, on March 5, 1987, had in effect or had
under consideration in such State’s legislature a stat-
ute which required or would require such institution
to obtain insurance under the Federal Deposit Insur-
ance Act—

(I) which does not accept demand deposits
that the depositor may withdraw by check or simi-
lar means for payment to third parties;

(I) which has total assets of less than
$100,000,000; or

(IIT) the control of which is not acquired by
any company after the date of the enactment of
the Competitive Equality Amendments of 1987; or
(i) an institution which does not, directly, indi-

rectly, or through an affiliate, engage in any activity
in which it was not lawfully engaged as of March 5,
1987,

except that this subparagraph shall cease to apply to any
institution which permits any overdraft (including any
intraday overdraft), or which incurs any such overdraft in
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such institution’s account at a Federal Reserve bank, on
behalf of an affiliate if such overdraft is not the result of
an inadvertent computer or accounting error that is be-
yond the control of both the institution and the affiliate, or
that is otherwise permissible for a bank controlled by a
company described in section 4(f)(1) .

(I) The Investors Fiduciary Trust Company, located in
Kansas City, Missouri, so long as such institution—

(i) engages only in trust, fiduciary, and agency
actiViSties in which it was lawfully engaged on March
5, 1987,

(i) engages in such activities only at the same
number of locations at which such activities were con-
ducted on such date;

(iii) does not accept demand deposits other than
demand deposits which are maintained by such insti-
tution in—

(I) a trust or fiduciary capacity;

(II) the institution’s capacity as a custodian or
as a paying, transfer, shareholder servicing, secu-
rities clearing, escrow, or dividend disbursing
agent; or

(III) any capacity which is incidental to the
trust or fiduciary activities of the institution;

(iv) does not engage in the business of making
commercial loans;

(v) does not exercise discount or borrowing privi-
leges pursuant to section 19(b)(7) of the Federal Re-
serve Act; and

(vi) is not directly or indirectly controlled by any
company other than a company which directly or indi-
rectly controlled such institution on March 5, 1987.

(J) A savings bank (as defined in section 3(g) of the
Federal Deposit Insurance Act) which—

(i) is an insured bank (as defined in section 3(h)
of such Act);

(i1) is a subsidiary of the Great Western Financial
Corporation as a result of an approval in writing by
the State bank supervisor of the State of New York be-
fore June 30, 1987;

(iii) meets or exceeds the investment requirements
which an insured institution must meet in order to be
a qualified thrift lender under section 408(o) of the
National Housing Act; and

(iv) does not, directly, or through insurance prod-
ucts such savings bank receives from or provides to
the Great Western Financial Corporation, engage in
the sale or underwriting of insurance,

except that this subparagraph shall cease to apply with re-
spect to such savings bank or any successor institution if
any deposits of any other subsidiary or affiliate of the
Great Western Financial Corporation which are subject to
an assessment of an insurance premium under subsection
(b) or (c) of section 404 of the National Housing Act are,
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directly or indirectly by any device whatsoever, transferred

to or acquired by such savings bank or any successor insti-

tution which would have the effect of materially reducing
such premium assessments. The exemption provided by
this subparagraph shall cease to apply if Great Western

Financial Corporation uses such savings bank or any suc-

cessor institution as a vehicle to move such Corporation

from Federal Savings and Loan Insurance Corporation
insurance to Federal Deposit Insurance Corporation insur-
ance.

(3) DisTRICT BANK.—The term “District bank” means any
bank operating under the Code of Law for the District of Co-
lumbia.

(d) “Subsidiary”, with respect to a specified bank holding com-
pany, means (1) any company 25 per centum or more of whose vot-
ing shares (excluding shares owned by the United States or by any
company wholly owned by the United States) is directly or indi-
rectly owned or controlled by such bank holding company, or is
held by it with power to vote; (2) any company the election of a ma-
jority of whose directors is controlled in any manner by such bank
holding company; or (3) any company with respect to the manage-
ment or policies of which such bank holding company has the
power, directly or indirectly, to exercise a controlling influence, as
determined by the Board, after notice and opportunity for hearing.

(e) The term “successor” shall include any company which ac-
quires directly or indirectly from a bank holding company shares
of any bank, when and if the relationship between such company
and the bank holding company is such that the transaction effects
no substantial change in the control of the bank or beneficial own-
ership of such shares of such bank. The Board may, by regulation,
further define the term “successor” to the extent necessary to pre-
vent evasion of the purposes of this Act.

(f) “Board” means the Board of Governors of the Federal Re-
serve System.

(g) For the purposes of this Act—

(1) shares owned or controlled by any subsidiary of a bank
holding company shall be deemed to be indirectly owned or
controlled by such bank holding company; and

(2) shares held or controlled directly or indirectly by trust-
ees for the benefit of (A) a company, (B) the shareholders or
members of a company, or (C) the employees (whether exclu-
sively or not) of a company, shall be deemed to be controlled
by such company.

(h)(1) Except as provided by paragraph (2), the application of
this Act and of section 23A of the Federal Reserve Act (12 U.S.C.
371), as amended, shall not be affected by the fact that a trans-
action takes place wholly or partly outside the United States or
that a company is organized or operates outside the United States.

(2) Except as provided in paragraph (3), the prohibitions of sec-
tion 4 of this Act shall not apply to shares of any company orga-
nized under the laws of a foreign country (or to shares held by such
company in any company engaged in the same general line of busi-
ness as the investor company or in a business related to the busi-
ness of the investor company) that is principally engaged in busi-
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ness outside the United States if such shares are held or acquired
by a bank holding company organized under the laws of a foreign
country that is principally engaged in the banking business outside
the United States. For the purpose of this subsection, the term
“section 2(h)(2) company” means any company whose shares are
held pursuant to this paragraph.

(3) Nothing in paragraph (2) authorizes a section 2(h)(2) com-
pany to engage in (or acquire or hold more than 5 percent of the
outstanding shares of any class of voting securities of a company
engaged in) any banking, securities, insurance, or other financial
activities, as defined by the Board, in the United States. This para-
graph does not prohibit a section 2(h)(2) company from holding
shares that were lawfully acquired before the date of enactment of
the Competitive Equality Banking Act of 1987.

(4) No domestic office or subsidiary of a bank holding company
or subsidiary thereof holding shares of a section 2(h)(2) company
may extend credit to a domestic office or subsidiary of such section
2(h)(2) company on terms more favorable than those afforded simi-
lar borrowers in the United States.

(5) No domestic banking office or bank subsidiary of a bank
holding company that controls a section 2(h)(2) company may offer
or market products or services of such section 2(h)(2) company, or
permit its products or services to be offered or marketed by or
through such section 2(h)(2) company, unless such products or serv-
ices were being so offered or marketed as of March 5, 1987, and
then only in the same manner in which they were being offered or
marketed as of that date.

(i) THRIFT INSTITUTION.—For purposes of this Act, the term
“thrift institution” means—

(1) any domestic building and loan or savings and loan
association;

(2) any cooperative bank without capital stock organized
and operated for mutual purposes and without profit;

(3) any Federal savings bank; and

(4) any State-chartered savings bank the holding company
of which is registered pursuant to section 408 of the National
Housing Act.

(j) DEFINITION OF SAVINGS ASSOCIATIONS AND RELATED
TERM.—The term “savings association” or “insured institution”
means—

. 1il) any Federal savings association or Federal savings

ank;

(2) any building and loan association, savings and loan
association, homestead association, or cooperative bank if such
association or cooperative bank is a member of the Savings
Association Insurance Fund; and

(3) any savings bank or cooperative bank which is deemed
by the Director of the Office of Thrift Supervision to be a sav-
Klgs association under section 10(1) of the Home Owners’ Loan

ct.

(k) AFFILIATE.—For purposes of this Act, the term “affiliate”
means any company that controls, is controlled by, or is under com-
mon control with another company.
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(1) SaviNegs BANK HoLDING CoMPANY.—For purposes of this
Act, the term “savings bank holding company” means any company
which controls one or more qualified savings banks if the aggregate
total assets of such savings banks constitute, upon formation of the
holding company and at all times thereafter, at least 70 percent of
the total assets of such company.

(m) QUALIFIED SAVINGS BANK.—For purposes of this Act, the
term “qualified savings bank”—

(1) means any savings bank (as defined in section 3(g) of
the Federal Deposit Insurance Act) which was organized on or
before March 5, 1987; and

(2) includes any cooperative bank that is an insured bank
(as defined in section 3(h) of the Federal Deposit Insurance
Act) and any interim savings bank that is established to facili-
tate a corporate reorganization, or the formation of a holding
company, involving a savings bank described in paragraph (1).
(n) INCORPORATED DEFINITIONS.—For purposes of this Act, the

terms “depository institution”, “insured depository institution”,
“appropriate Federal banking agency”, “default”, “in danger of de-
fault”, and “State bank supervisor” have the same meanings as in
section 3 of the Federal Deposit Insurance Act.

(o) OTHER DEFINITIONS.—For purposes of this Act, the fol-
lowing definitions shall apply:

(1) CAPITAL TERMS.—

(A) INSURED DEPOSITORY INSTITUTIONS.—With respect
to insured depository institutions, the terms “well capital-
ized”, “adequately capitalized”, and “undercapitalized”
have the same meanings as in section 38 of the Federal
Deposit Insurance Act.

(B) BANK HOLDING COMPANY.—

(i) ADEQUATELY CAPITALIZED.—With respect to a
bank holding company, the term “adequately capital-
ized” means a level of capitalization which meets or
exceeds all applicable Federal regulatory capital
standards.

(il)) WELL CAPITALIZED.—A bank holding company
is “well capitalized” if it meets the required capital
levels for well capitalized bank holding companies
established by the Board.

(C) OTHER CAPITAL TERMS.—The terms “Tier 1”7 and
“risk-weighted assets” have the meanings given those
terms in the capital guidelines or regulations established
by the Board for bank holding companies.

(2) ANTITRUST 1LAWS.—Except as provided in section 11,
the term “antitrust laws”—

(A) has the same meaning as in subsection (a) of the
first section of the Clayton Act; and

(B) includes section 5 of the Federal Trade Commis-
sion Act to the extent that such section 5 relates to unfair
methods of competition.

(3) BRANCH.—The term “branch” means a domestic branch
(as defined in section 3 of the Federal Deposit Insurance Act).

(4) HOME STATE.—The term “home State” means—
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(A) with respect to a national bank, the State in which
the main office of the bank is located;

(B) with respect to a State bank, the State by which
the bank is chartered; and

(C) with respect to a bank holding company, the State
in which the total deposits of all banking subsidiaries of
such company are the largest on the later of—

(i) July 1, 1966; or

(ii) the date on which the company becomes a
bank holding company under this Act.

(5) HosT sTATE.—The term “host State” means—

(A) with respect to a bank, a State, other than the
home State of the bank, in which the bank maintains, or
seeks to establish and maintain, a branch; and

(B) with respect to a bank holding company, a State,
other than the home State of the company, in which the
company controls, or seeks to control, a bank subsidiary.
(6) OUT-OF-STATE BANK.—The term “out-of-State bank”

means, with respect to any State, a bank whose home State is
another State.

(7) OUT-OF-STATE BANK HOLDING COMPANY.—The term
“out-of-State bank holding company” means, with respect to
any State, a bank holding company whose home State is an-
other State.

(8) LEAD INSURED DEPOSITORY INSTITUTIONS.—

(A) IN GENERAL.—The term “lead insured depository
institution” means the largest insured depository institu-
tion controlled by the subject bank holding company at any
time, based on a comparison of the average total risk-
weighted assets controlled by each insured depository
institution during the previous 12-month period.

(B) BRANCH OR AGENCY.—For purposes of this para-
graph and section 4()(4), the term “insured depository
institution” includes any branch or agency operated in the
United States by a foreign bank.

(9) WELL MANAGED.—The term “well managed” means—

(A) in the case of any company or depository institu-
tion which receives examinations, the achievement of—

(i) a CAMEL composite rating of 1 or 2 (or an
equivalent rating under an equivalent rating system)
in connection with the most recent examination or
subsequent review of such company or institution; and

(i1) at least a satisfactory rating for management,
if such rating is given; or
(B) in the case of a company or depository institution

that has not received an examination rating, the existence

and use of managerial resources which the Board deter-
mines are satisfactory.

(10) QUALIFIED FAMILY PARTNERSHIP.—The term “qualified
family partnership” means a general or limited partnership
that the Board determines—

(A) does not directly control any bank, except through
a registered bank holding company;
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(B) does not control more than 1 registered bank hold-
ing company;
(C) does not engage in any business activity, except in-
directly through ownership of other business entities;
(D) has no investments other than those permitted for
a bank holding company pursuant to section 4(c);
(E) is not obligated on any debt, either directly or as
a guarantor;
(F) has partners, all of whom are either—
(i) individuals related to each other by blood, mar-
riage (including former marriage), or adoption; or
(i1) trusts for the primary benefit of individuals re-
lated as described in clause (i); and
(G) has filed with the Board a statement that
includes—
(i) the basis for the eligibility of the partnership
under subparagraph (F);
(i1) a list of the existing activities and investments
of the partnership;
(ii1) a commitment to comply with this paragraph;
(iv) a commitment to comply with section 7 of the
Federal Deposit Insurance Act with respect to any ac-
quisition of control of an insured depository institution
occdtllrring after date of enactment of this paragraph;
an
(v) a commitment to be subject, to the same extent
as if the qualified family partnership were a bank
holding company—
(I) to examination by the Board to assure
compliance with this paragraph; and
(II) to section 8 of the Federal Deposit Insur-
ance Act.

(p) FINaNCIAL HoLDING COMPANY.—For purposes of this Act,
the term “financial holding company” means a bank holding com-
pany that meets the requirements of section 4(1)(1).

(q) INSURANCE COMPANY.—For purposes of sections 4 and 5,
the term “insurance company” includes any person engaged in the
business of insurance to the extent of such activities.

ACQUISITION OF BANK SHARES OR ASSETS

SEc. 3. [12 U.S.C. 1842] (a) It shall be unlawful, except with
the prior approval of the Board, (1) for any action to be taken that
causes any company to become a bank holding company; (2) for any
action to be taken that causes a bank to become a subsidiary of a
bank holding company; (3) for any bank holding company to ac-
quire direct or indirect ownership or control of any voting shares
of any bank if, after such acquisition, such company will directly
or indirectly own or control more than 5 per centum of the voting
shares of such bank; (4) for any bank holding company or sub-
sidiary thereof, other than a bank, to acquire all or substantially
all of the assets of a bank; or (5) for any bank holding company to
merge or consolidate with any other bank holding company. Not-
withstanding the foregoing this prohibition shall not apply to (A)
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shares acquired by a bank, (i) in good faith in a fiduciary capacity,
except where such shares are held under a trust that constitutes
a company as defined in section 2(b) and except as provided in
paragraphs (2) and (3) of section 2(g), or (ii) in the regular course
of securing or collecting a debt previously contracted in good faith,
but any shares acquired after the date of enactment of this Act in
securing or collecting any such previously contracted debt shall be
disposed of within a period of two years from the date on which
they were acquired; (B) additional shares acquired by a bank hold-
ing company in a bank in which such bank holding company owned
or controlled a majority of the voting shares prior to such acquisi-
tion; or (C) the acquisition, by a company, of control of a bank in
a reorganization in which a person or group of persons exchanges
their shares of the bank for shares of a newly formed bank holding
company and receives after the reorganization substantially the
same proportional share interest in the holding company as they
held in the bank except for changes in shareholders’ interests re-
sulting from the exercise of dissenting shareholders’ rights under
State or Federal law if—

(i) immediately following the acquisition—

(I) the bank holding company meets the cap-
ital and other financial standards prescribed by
the Board by regulation for such a bank holding
company; and

(IT) the bank is adequately capitalized (as de-
fined in section 38 of the Federal Deposit Insur-
ance Act);

(i) the holding company does not engage in any
activities other than those of managing and controlling
banks as a result of the reorganization,

(ii1) the company provides 30 days prior notice to
the Board and the Board does not object to such trans-
action during such 30-day period; and

(iv) the holding company will not acquire control
of any additional bank as a result of the reorganiza-
tion..

The Board is authorized upon application by a bank to extend,
from time to time for not more than one year at a time, the two-
year period referred to above for disposing of any shares acquired
by a bank in the regular course of securing or collecting a debt pre-
viously contracted in good faith, if, in the Board’s judgment, such
an extension would not be detrimental to the public interest, but
no such extension shall in the aggregate exceed three years. For
the purpose of the preceding sentence, bank shares acquired after
the date of enactment of the Bank Holding Company Act Amend-
ments of 1970 shall not be deemed to have been acquired in good
faith in a fiduciary capacity if the acquiring bank or company has
sole discretionary authority to exercise voting rights with respect
thereto, but in such instances acquisitions may be made without
prior approval of the Board if the Board, upon application filed
within ninety days after the shares are acquired, approves reten-
tion or, if retention is disapproved, the acquiring bank disposes of

180 in law. The second period should probably be striken.
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the shares or its sole discretionary voting rights within two years
after issuance of the order of disapproval.

(b)(1) NoTiCE AND HEARING REQUIREMENTS.—Upon receiving
from a company any application for approval under this section,
the Board shall give notice to the Comptroller of the Currency, if
the applicant company or any bank the voting shares or assets of
which are sought to be required?! is a national banking association
or a District bank, or to the appropriate supervisory authority of
the interested State, if the applicant company or any bank the vot-
ing shares or assets of which are sought to be acquired is a State
bank, in order to provide for the submission of the views and rec-
ommendations of the Comptroller of the Currency or the State
supervisory authority, as the case may be. The views and rec-
ommendations shall be submitted within thirty calendar days of
the date on which notice is given, or within ten calendar days of
such date if the Board advises the Comptroller of the Currency or
the State supervisory authority that an emergency exists requiring
expeditious action. If the thirty-day notice period applies and if the
Comptroller of the Currency or the State supervisory authority so
notified by the Board disapproves the application in writing within
this period, the Board shall forthwith give written notice of that
fact to the applicant. Within three days after giving such notice to
the applicant, the Board shall notify in writing the applicant and
the disapproving authority of the date for commencement of a hear-
ing by it on such application. Any such hearing shall be commenced
not less than ten or more than thirty days after the Board has
given written notice to the applicant of the action of the dis-
approving authority. The length of any such hearing shall be deter-
mined by the Board, but it shall afford all interested parties a rea-
sonable opportunity to testify at such hearing. At the conclusion
thereof, the Board shall, by order, grant or deny the application on
the basis of the record made at such hearing. In the event of the
failure of the Board to act on any application for approval under
this section within the ninety-one-day period which begins on the
date of submission to the Board of the complete record on that ap-
plication, the application shall be deemed to have been granted.
Notwithstanding any other provision of this subsection, if the
Board finds that it must act immediately on any application for ap-
proval under this section in order to prevent the probable failure
of a bank or bank holding company involved in a proposed acquisi-
tion, merger, or consolidation transaction, the Board may dispense
with the notice requirements of this subsection, and if notice is
given, the Board may request that the views and recommendations
of the Comptroller of the Currency or the State supervisory author-
ity, as the case may be, be submitted immediately in any form or
by any means acceptable to the Board. If the Board has found pur-
suant to this subsection either that an emergency exists requiring
expeditious action or that it must act immediately to prevent prob-
able failure, the Board may grant or deny any such application
without a hearing not withstanding any recommended disapproval
by the appropriate supervisory authority.

180 in original. Probably should be “acquired”.
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(2) WAIVER IN CASE OF BANK IN DANGER OF CLOSING.—If the
Board receives a certification described in section 13(f)(8)(D) of the
Federal Deposit Insurance Act from the appropriate Federal or
State chartering authority that a bank is in danger of closing, the
Board may dispense with the notice and hearing requirements of
paragraph (1) with respect to any application received by the Board
relating to the acquisition of such bank, the bank holding company
which controls such bank, or any other affiliated bank.

(¢) FACTORS FOR CONSIDERATION BY BOARD.—

(1) COMPETITIVE FACTORS.—The Board shall not approve—

(A)! any acquisition or merger or consolidation under this
section which would result in a monopoly, or which would be
in furtherance of any combination or conspiracy to monopolize
or to attempt to monopolize the business of banking in any
part of the United States, or

(B)! any other proposed acquisition or merger or consolida-
tion under this section whose effect in any section of the coun-
try may be substantially to lessen competition, or to tend to
create a monopoly, or which in any other manner would be in
restraint or? trade, unless it finds that the anticompetitive ef-
fects of the proposed transaction are clearly outweighed in the
public interest by the probable effect of the transaction in
meeting the convenience and needs of the community to be
served.

(2) BANKING AND COMMUNITY FACTORS.—In every case, the
Board shall take into consideration the financial and manage-
rial resources and future prospects of the company or compa-
nies and the banks concerned, and the convenience and needs
of the community to be served.

(3) SUPERVISORY FACTORS.—The Board shall disapprove
any application under this section by any company if—

(A) the company fails to provide the Board with ade-
quate assurances that the company will make available to
the Board such information on the operations or activities
of the company, and any affiliate of the company, as the
Board determines to be appropriate to determine and en-
force compliance with this Act; or

(B) in the case of an application involving a foreign
bank, the foreign bank is not subject to comprehensive
supervision or regulation on a consolidated basis by the
appropriate authorities in the bank’s home country.

(4) TREATMENT OF CERTAIN BANK STOCK LOANS.—Notwith-
standing any other provision of law, the Board shall not follow
any practice or policy in the consideration of any application
for the formation of a one-bank holding company if following
such practice or policy would result in the rejection of such ap-
plication solely because the transaction to form such one-bank
holding company involves a bank stock loan which is for a pe-
riod of not more than twenty-five years. The previous sentence
shall not be construed to prohibit the Board from rejecting any
application solely because the other financial arrangements are

1Indentation so in law.
280 in original. Probably should be “of”.
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considered unsatisfactory. The Board shall consider trans-
actions involving bank stock loans for the formation of a one-
bank holding company having a maturity of twelve years or
more on a case by case basis and no such transaction shall be
approved if the Board believes the safety or soundness of the
bank may be jeopardized.

(5) MANAGERIAL RESOURCES.—Consideration of the mana-
gerial resources of a company or bank under paragraph (2)
shall include consideration of the competence, experience, and
integrity of the officers, directors, and principal shareholders of
the company or bank.

(d) INTERSTATE BANKING.—

(1) APPROVALS AUTHORIZED.—

(A) AcQUISITION OF BANKS.—The Board may approve
an application under this section by a bank holding com-
pany that is adequately capitalized and adequately man-
aged to acquire control of, or acquire all or substantially
all of the assets of, a bank located in a State other than
the home State of such bank holding company, without re-
gard to whether such transaction is prohibited under the
law of any State.

(B) PRESERVATION OF STATE AGE LAWS.—

(i) IN GENERAL.—Notwithstanding subparagraph
(A), the Board may not approve an application pursu-
ant to such subparagraph that would have the effect
of permitting an out-of-State bank holding company to
acquire a bank in a host State that has not been in
existence for the minimum period of time, if any,
specified in the statutory law of the host State.

(i1) SPECIAL RULE FOR STATE AGE LAWS SPECIFYING
A PERIOD OF MORE THAN 5 YEARS.—Notwithstanding
clause (i), the Board may approve, pursuant to sub-
paragraph (A), the acquisition of a bank that has been
in existence for at least 5 years without regard to any
longer minimum period of time specified in a statutory
law of the host State.

(C) SHELL BANKS.—For purposes of this subsection, a
bank that has been chartered solely for the purpose of, and
does not open for business prior to, acquiring control of, or
acquiring all or substantially all of the assets of, an exist-
ing bank shall be deemed to have been in existence for the
same period of time as the bank to be acquired.

(D) EFFECT ON STATE CONTINGENCY LAWS.—No provi-
sion of this subsection shall be construed as affecting the
applicability of a State law that makes an acquisition of a
bank contingent upon a requirement to hold a portion of
such bank’s assets available for call by a State-sponsored
housing entity established pursuant to State law, if—

(i) the State law does not have the effect of dis-
criminating against out-of-State banks, out-of-State
bank holding companies, or subsidiaries of such banks
or bank holding companies;



65

BANK HOLDING COMPANY ACT OF 1956 Sec. 3

(i1) that State law was in effect as of the date of
enactment of the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994;

(iii) the Federal Deposit Insurance Corporation
has not determined that compliance with such State
law would result in an unacceptable risk to the appro-
priate deposit insurance fund; and

(iv) the appropriate Federal banking agency for
such bank has not found that compliance with such
State law would place the bank in an unsafe or un-
sound condition.

(2) CONCENTRATION LIMITS.—

(A) NATIONWIDE CONCENTRATION LIMITS.—The Board
may not approve an application pursuant to paragraph
(1)(A) if the applicant (including all insured depository
institutions which are affiliates of the applicant) controls,
or upon consummation of the acquisition for which such
application is filed would control, more than 10 percent of
the total amount of deposits of insured depository institu-
tions in the United States.

(B) STATEWIDE CONCENTRATION LIMITS OTHER THAN
WITH RESPECT TO INITIAL ENTRIES.—The Board may not
approve an application pursuant to paragraph (1)(A) if—

(i) immediately before the consummation of the
acquisition for which such application is filed, the ap-
plicant (including any insured depository institution
affiliate of the applicant) controls any insured deposi-
tory institution or any branch of an insured depository
institution in the home State of any bank to be ac-
quired or in any host State in which any such bank
maintains a branch; and

(i1) the applicant (including all insured depository
institutions which are affiliates of the applicant), upon
consummation of the acquisition, would control 30 per-
cent or more of the total amount of deposits of insured
depository institutions in any such State.

(C) EFFECTIVENESS OF STATE DEPOSIT CAPS.—No provi-
sion of this subsection shall be construed as affecting the
authority of any State to limit, by statute, regulation, or
order, the percentage of the total amount of deposits of in-
sured depository institutions in the State which may be
held or controlled by any bank or bank holding company
(including all insured depository institutions which are
affiliates of the bank or bank holding company) to the ex-
tent the application of such limitation does not discrimi-
nate against out-of-State banks, out-of-State bank holding
companies, or subsidiaries of such banks or holding
companies.

(D) EXCEPTIONS TO SUBPARACGRAPH (B).—The Board
may approve an application pursuant to paragraph (1)(A)
without regard to the applicability of subparagraph (B)
with respect to any State if—

(i) there is a limitation described in subparagraph
(C) in a State statute, regulation, or order which has
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the effect of permitting a bank or bank holding com-

pany (including all insured depository institutions

which are affiliates of the bank or bank holding com-
pany) to control a greater percentage of total deposits
of all insured depository institutions in the State than
the percentage permitted under subparagraph (B); or

(i1) the acquisition is approved by the appropriate

State bank supervisor of such State and the standard

on which such approval is based does not have the ef-

fect of discriminating against out-of-State banks, out-
of-State bank holding companies, or subsidiaries of
such banks or holding companies.

(E) DEPOSIT DEFINED.—For purposes of this para-
graph, the term “deposit” has the same meaning as in sec-
tion 3(1) of the Federal Deposit Insurance Act.

(3) COMMUNITY REINVESTMENT COMPLIANCE.—In deter-
mining whether to approve an application under paragraph
(1)(A), the Board shall—

(A) comply with the responsibilities of the Board re-
garding such application under section 804 of the Commu-
nity Reinvestment Act of 1977; and

(B) take into account the applicant’s record of compli-
ance with applicable State community reinvestment laws.
(4) APPLICABILITY OF ANTITRUST LAWS.—No provision of

this subsection shall be construed as affecting—

(A) the applicability of the antitrust laws; or

(B) the applicability, if any, of any State law which is
similar to the antitrust laws.

(5) EXCEPTION FOR BANKS IN DEFAULT OR IN DANGER OF
DEFAULT.—The Board may approve an application pursuant to
paragraph (1)(A) which involves—

(A) an acquisition of 1 or more banks in default or in
danger of default; or

(B) an acquisition with respect to which assistance is
provided under section 13(c) of the Federal Deposit Insur-
ance Act;

without regard to subparagraph (B) or (D) of paragraph (1) or

paragraph (2) or (3).

(e) Every bank that is a holding company and every bank that
is a subsidiary of such company shall become and remain an in-
sured depository institution as such term is defined in section 31
of the Federal Deposit Insurance Act.

(f) [Repealed].

(g) MuTUuAL BANK HoLDING COMPANY.—

(1) EsTABLISHMENT.—Notwithstanding any provision of
Federal law other than this Act, a savings bank or cooperative
bank operating in mutual form may reorganize so as to form
a holding company.

(2) REGULATIONS.—A bank holding company organized as
a mutual holding company shall be regulated on terms, and

1Section 602(b) of P.L. 101-73, 103 Stat. 409, amended section 3(e) by striking “an insured
bank as defined in section 3(h)” and inserting “an insured depository institution as defined in
section 3”. The amendment probably should have striken “an insured bank as such term is de-
fined in section 3(h)”.
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shall be subject to limitations, comparable to those applicable
to any other bank holding company.

INTERESTS IN NONBANKING ORGANIZATIONS

SEc. 4. [12 U.S.C. 1843] (a) Except as otherwise provided in
this Act, no bank holding company shall—

(1) after the date of enactment of this Act acquire direct
or indirect ownership or control of any voting shares of any
company which is not a bank, or

(2) after two years from the date as of which it becomes
a bank holding company, or in the case of a company which
has been continuously affiliated since May 15, 1955, with a
company which was registered under the Investment Company
Act of 1940, prior to May 15, 1955, in such a manner as to con-
stitute an affiliated company within the meaning of that Act,
after December 31, 1978, or, in the case of any company which
becomes, as a result of the enactment of the Bank Holding
Company Act Amendments of 1970, a bank holding company
on the date of such enactment, after December 31, 1980, retain
direct or indirect ownership or control of any voting shares of
any company which is not a bank or bank holding company or
engage in any activities other than (A) those of banking or of
managing or controlling banks and other subsidiaries author-
ized under this Act or of furnishing services to or performing
services for its subsidiaries, and (B) those permitted under
paragraph (8) of subsection (¢) of this section subject to all the
conditions specified in such paragraph or in any order or regu-
lation issued by the Board under such paragraph: Provided,
That a company covered in 1970 may also engage in those
activities in which directly or through a subsidiary (i) it was
lawfully engaged on June 30, 1968 (or on a date subsequent to
June 30, 1968 in the case of activities carried on as the result
of the acquisition by such company or subsidiary, pursuant to
a binding written contract entered into on or before June 30,
1968, of another company engaged in such activities at the
time of the acquisition), and (ii) it has been continuously en-
gaged since June 30, 1968 (or such subsequent date). The
Board by order, after opportunity for hearing, may terminate
the authority conferred by the preceding proviso on any com-
pany to engage directly or through a subsidiary in any activity
otherwise permitted by that proviso if it determines, having
due regard to the purposes of this Act, that such action is nec-
essary to prevent undue concentration of resources, decreased
or unfair competition, conflicts of interest, or unsound banking
practices; and in the case of any such company controlling a
bank having bank assets in excess of $60,000,000 on or after
the date of enactment of the Bank Holding Company Act
Amendments of 1970 the Board shall determine, within two
years after such date (or, if later, within two years after the
date on which the bank assets first exceed $60,000,000),
whether the authority conferred by the preceding proviso with
respect to such company should be terminated as provided in
this sentence. Nothing in this paragraph shall be construed to
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authorize any bank holding company referred to in the pre-
ceding proviso, or any subsidiary thereof, to engage in activi-
ties authorized by that proviso through the acquisition, pursu-
ant to a contract entered into after June 30, 1968, of any inter-
est in or the assets of a going concern engaged in such activi-
ties. Any company which is authorized to engage in any activ-
ity pursuant to the preceding proviso or subsection (d) of this
section but, as a result of action of the Board, is required to
terminate such activity may (notwithstanding any otherwise
applicable time limit prescribed in this paragraph) retain the
ownership or control of shares in any company carrying on
such activity for a period of ten years from the date on which
its authority was so terminated by the Board. Notwithstanding
any other provision of this paragraph, if any company that be-
came a bank holding company as a result of the enactment of
the Competitive Equality Amendments of 1987 acquired, be-
tween March 5, 1987, and the date of the enactment of such

Amendments, an institution that became a bank as a result of

the enactment of such Amendments, that company shall, upon

the enactment of such Amendments, immediately come into

compliance with the requirements of this Act.
The Board is authorized, upon application by a bank holding com-
pany, to extend the two-year period referred to in paragraph (2)
above from time to time as to such bank holding company for not
more than one year at a time, if, in its judgment, such an extension
would not be detrimental to the public interest, but no such exten-
sions shall in the aggregate exceed three years. Notwithstanding
any other provision of this Act, the period ending December 31,
1980, referred to in paragraph (2) above, may be extended by the
Board of Governors to December 31, 1984, but only for the divesti-
ture by a bank holding company of real estate or interests in real
estate lawfully acquired for investment or development. In making
its decision whether to grant such extension, the Board shall con-
sider whether the company has made a good faith effort to divest
such interests and whether such extension is necessary to avert
substantial loss to the company.

(b) After two years from the date of enactment of this Act, no
certificate evidencing shares of any bank holding company shall
bear any statement purporting to represent shares of any other
company except a bank or a bank holding company, nor shall the
ownership, sale, or transfer of shares of any bank holding company
be conditioned in any manner whatsoever upon the ownership,
sale, or transfer of shares of any other company except a bank or
a bank holding company.

(¢c) The prohibitions in this section shall not apply to (i) any
company that was on January 4, 1977, both a bank holding com-
pany and a labor, agricultural, or horticultural organization exempt
from taxation under section 501 of the Internal Revenue Code of
1954, or to any labor, agricultural, or horticultural organization to
which all or substantially all of the assets of such company are
hereafter transferred, or (ii) a company covered in 1970 more than
85 per centum of the voting stock of which was collectively owned
on June 30, 1968, and continuously thereafter, directly or indi-
rectly, by or for members of the same family, or their spouses, who
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are lineal descendants of common ancestors; and such prohibitions
shall not, with respect to any other bank holding company, apply
to—

(1) shares of any company engaged or to be engaged solely
in one or more of the following activities: (A) holding or oper-
ating properties used wholly or substantially by any banking
subsidiary of such bank holding company in the operations of
such banking subsidiary or acquired for such future use; or (B)
conducting a safe deposit business; or (C) furnishing services
to or performing services for such bank holding company or its
banking subsidiaries; or (D) liquidating assets acquired from
such bank holding company or its banking subsidiaries or ac-
quired from any other source prior to May 9, 1956, or the date
on which such company became a bank holding company,
whichever is later;

(2) shares acquired by a bank holding company or any of
its subsidiaries in satisfaction of a debt previously contracted
in good faith, but such shares shall be disposed of within a pe-
riod of two years from the date on which they were acquired,
except that the Board is authorized upon application by such
bank holding company to extend such period of two years from
time to time as to such holding company if, in its judgment,
such an extension would not be detrimental to the public inter-
est, and, in the case of a bank holding company which has not
disposed of such shares within 5 years after the date on which
such shares were acquired, the Board may, upon the applica-
tion of such company, grant additional exemptions if, in the
judgment. of the Board, such extension would not be detri-
mental to the public interest and, either the bank holding com-
pany has made a good faith attempt to dispose of such shares
during such 5-year period, or the disposal of such shares dur-
ing such 5-year period would have been detrimental to the
company, except that the aggregate duration of such exten-
sions shall not extend beyond 10 years after the date on which
such shares were acquired;

(3) shares acquired by such bank holding company from
any of its subsidiaries which subsidiary has been requested to
dispose of such shares by any Federal or State authority hav-
ing statutory power to examine such subsidiary, but such bank
holding company shall dispose of such shares within a period
of two years from the date on which they were acquired;

(4) shares held or acquired by a bank in good faith in a
fiduciary capacity, except where such shares are held under a
trust that constitutes a company as defined in section 2(b) and
except as provided in paragraphs (2) and (3) of section 2(g);

(5) shares which are of the kinds and amounts eligible for
investment by national banking associations under the provi-
sions of section 5136 of the Revised Statutes;

(6) shares of any company which do not include more than
5 per centum of the outstanding voting shares of such com-
pany;

(7) shares of an investment company which is not a bank
holding company and which is not engaged in any business
other than investing in securities, which securities do not in-
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clude more than 5 per centum of the outstanding voting shares
of any company;

(8) shares of any company the activities of which had been
determined by the Board by regulation or order under this
paragraph as of the day before the date of the enactment of the
Gramm-Leach-Bliley Act, to be so closely related to banking as
to be a proper incident thereto (subject to such terms and con-
ditions contained in such regulation or order, unless modified
by the Board);

(9) shares held or activities conducted by any company
organized under the laws of a foreign country the greater part
of whose business is conducted outside the United States, if the
Board by regulation or order determines that, under the cir-
cumstances and subject to the conditions set forth in the regu-
lation or order, the exemption would not be substantially at
variance with the purposes of this Act and would be in the
public interest;

(10) shares lawfully acquired and owned prior to May 9,
1956, by a bank which is a bank holding company, or by any
of its wholly owned subsidiaries;

(11) shares owned directly or indirectly by a company cov-
ered in 1970 in a company which does not engage in any activi-
ties other than those in which the bank holding company, or
its subsidiaries, may engage by virtue of this section, but noth-
ing in this paragraph authorizes any bank holding company, or
subsidiary thereof, to acquire any interest in or the assets of
any going concern (except pursuant to a binding written con-
tract entered into before June 30, 1968, or pursuant to another
provision of this Act) other than one which was a subsidiary
on June 30, 1968;

(12) shares retained or acquired, or activities engaged in,
by any company which becomes, as a result of the enactment
of the Bank Holding Company Act Amendments of 1970, a
bank holding company on the date of such enactment, or by
any subsidiary thereof, if such company—

(A) within the applicable time limits prescribed in sub-
section (a)(2) of this section (i) ceases to be a bank holding
company, or (ii) ceases to retain direct or indirect owership
or control of those shares and to engage in those activities
not authorized under this section; and

(B) complies with such other conditions as the Board
may by regulation or order prescribe;

(13) shares of, or activities conducted by, any company
which does no business in the United States except as an ina-
dent to its international or foreign business, if the Board by
regulation or order determines that, under the circumstances
and subject to the conditions set forth in the regulation or
order, the exemption would not be substantially at variance
with the purposes of this Act and would be in the public inter-
est; or

(14) shares of any company which is an export trading
company whose acquisition (including each acquisition of
shares) or formation by a bank holding company has not been
disapproved by the Board pursuant to this paragraph, except
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that such investments, whether direct or indirect, in such
shares shall not exceed 5 per centum of the bank holding com-
pany’s consolidated capital and surplus.

(A)d) No bank holding company shall invest in an ex-
port trading company under this paragraph unless the
Board has been given sixty days’ prior written notice of
such proposed investment and within such period has not
issued a notice disapproving the proposed investment or
extending for up to another thirty days the period during
which such disapproval may be issued.

(i1)) The period for disapproval may be extended for
such additional thirty-day period only if the Board deter-
mines that a bank holding company proposing to invest in
an export trading company has not furnished all the infor-
mation required to be submitted or that in the Board’s
judgment any material information submitted is substan-
tially inaccurate.

(iii) The notice required to be filed by a bank holding
company shall contain such relevant information as the
Board shall require by regulation or by specific request in
connection with any particular notice.

(iv) The Board may disapprove any proposed invest-
ment only if—

(I) such disapproval is necessary to prevent unsafe
or unsound banking practices, undue concentration of
resources, decreased or unfair competition, or conflicts
of interest;

(I1) the Board finds that such investment would
affect the financial or managerial resources of a bank
holding company to an extent which is likely to have
a materially adverse effect on the safety and sound-
ness of any subsidiary bank of such bank holding com-
pany, or

(IIT) the bank holding company fails to furnish the

information required under clause (iii).

(v) LEVERAGE.—The Board may not disapprove any
proposed investment solely on the basis of the anticipated
or proposed asset-to-equity ratio of the export trading com-
pany with respect to which such investment is proposed,
unless the anticipated or proposed annual average asset-
to-equity ratio is greater than 20-to-1.

(vi) Within three days after a decision to disapprove
an investment, the Board shall notify the bank holding
company in writing of the disapproval and shall provide a
written statement of the basis for the disapproval.

(vii) A proposed investment may be made prior to the
expiration of the disapproval period if the Board issues
written notice of its intent not to disapprove the invest-
ment.

(B)d) The total amount of extensions of credit by a
bank holding company which invests in an export trading
company, when combined with all such extensions of credit
by all the subsidiaries of such bank holding company, to
an export trading company shall not exceed at any one
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time 10 per centum of the bank holding company’s consoli-
dated capital and surplus. For purposes of the preceding
sentence, an extension of credit shall not be deemed to in-
clude any amount. invested by a bank holding company in
the shares of an export trading company.

(i1) No provision of any other Federal law in effect on
October 1, 1982, relating specifically to collateral require-
megts shall apply with respect to any such extension of
credit.

(ii1)) No bank holding company or subsidiary of such
company which invests in an export trading company may
extend credit to such export trading company or to cus-
tomers of such export trading company on terms more
favorable than those afforded similar borrowers in similar
circumstances, and such extension of credit shall not in-
volve more than the normal risk of repayment or present
other unfavorable features.

(C) For purposes of this paragraph, an export trading
company—

(i) may engage in or hold shares of a company en-
gaged in the business of underwriting, selling, or dis-
tributing securities in the United States only to the
extent that any bank holding company which invests
in such export trading company may do so under ap-
plicable Federal and State banking laws and regula-
tions; and

(i1) may not engage in agricultural production
activities or in manufacturing, except for such inci-
dental product modification including repackaging, re-
assembling or extracting byproducts, as is necessary to
enable United States goods or services to conform with
requirements of a foreign country and to facilitate
their sale in foreign countries.

(D) A bank holding company which invests in an ex-
port trading company may be required, by the Board, to
terminate its investment or may be made subject to such
limitations or conditions as may be imposed by the Board,
if the Board determines that the export trading company
has taken positions in commodities or commodity con-
tracts, in securities, or in foreign exchange, other than as
may be necessary in the course of the export trading com-
pany’s business operations.

(E) Notwithstanding any other provision of law, an
Edge Act corporation, organized under section 25(a) of the
Federal Reserve Act (12 U.S.C. 611-631), which is a sub-
sidiary of a bank holding company, or an agreement cor-
poration, operating subject to section 25 of the Federal Re-
serve Act (12 U.S.C. 601-604(a)), which is a subsidiary of
a bank holding company, may invest directly and indi-
rectly in the aggregate up to 5 per centum of its consoli-
dated capital and surplus (25 per centum in the case of a
corporation not engaged in banking) in the voting stock of?

180 in law. Probably should be “or”.
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other evidences of ownership in one or more export trading
companies.
(F) For purposes of this paragraph—

(i) the term “export trading company” means a
company which does business under the laws of the
United States or any State, which is exclusively en-
gaged in activities related to international trade, and
which is organized and operated principally for pur-
poses of exporting goods or services produced in the
United States or for purposes of facilitating the expor-
tation of goods or services produced in the United
States by unaffiliated persons by providing one or
more export trade services.?!

(i1) the term “export trade services” includes, but
is not limited to, consulting, international market re-
search, advertising, marketing, insurance (other than
acting as principal, agent or broker in the sale of
insurance on risks resident or located, or activities
performed, in the United States, except for insurance
covering the transportation of cargo from any point of
origin in the United States to a point of final destina-
tion outside the United States), product research and
design, legal assistance, transportation, including
trade documentation and freight forwarding, commus-
nication and processing of foreign orders to and for ex-
porters and foreign purchasers, warehousing, foreign
exchange, financing, and taking title to goods, when
provided in order to facilitate the export of goods or
services produced in the United States;

(iii) the term “bank holding company” shall in-
clude a bank which (I) is organized solely to do busi-
ness with other banks and their officers, directors, or
employees; (II) is owned primarily by the banks with
which it does business; and (IIT) does not do business
with the general public. No such other bank, owning
stock in a bank described in this clause that invests
in an export trading company, shall extend credit to
an export trading company in an amount exceeding at
any one time 10 per centum of such other bank’s cap-
ital and surplus; and

(iv) the term “extension of credit” shall have the
same meaning given such term in the fourth para-
graph of section 23A of the Federal Reserve Act.

(G) DETERMINATION OF STATUS AS EXPORT TRADING
COMPANY.—

(i) TIME PERIOD REQUIREMENTS.—For purposes of
determining whether an export trading company is
operated principally for the purposes described in sub-
paragraph (F)(i)—

(I) the operations of such company during the
2-year period beginning on the date such company

180 in original. The period probably should be a semicolon.
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commences operations shall not be taken into ac-

count in making any such determination; and

(I) not less than 4 consecutive years of oper-
ations of such company (not including any portion
of the period referred to in subclause (I)) shall be
taken into account in making any such determina-
tion.

(ii)) EXPORT REVENUE REQUIREMENTS.—A company
shall not be treated as operated principally for the
purposes described in subparagraph (F)(i) unless—

(I) the revenues of such company from the ex-
port, or facilitating the export, of goods or services
produced in the United States exceed the reve-
nues of such company from the import, or facili-
tating the import, into the United States of goods
or dservices produced outside the United States;
an

(I) at least %5 of such company’s total reve-
nues are revenues from the export, or facilitating
the export, of goods or services produced in the
United States by persons not affiliated with such
company.

(H) INVENTORY.—

(i) NO GENERAL LIMITATION.—The Board may not
prescribe by regulation any maximum dollar amount
limitation on the value of goods which an export trad-
ing company may maintain in inventory at any time.

(i) SPECIFIC LIMITATION BY ORDER.—Notwith-
standing clause (i), the Board may issue an order
establishing a maximum dollar amount limitation on
the value of goods which a particular export trading
company may maintain in inventory at any time (after
such company has been operating for a reasonable pe-
riod of time) if the Board finds that, under the facts
and circumstances, such limitation is necessary to pre-
vent risks that would affect the financial or manage-
rial resources of an investor bank holding company to
an extent which would be likely to have a materially
adverse effect on the safety and soundness of any sub-
sidiary bank of such bank holding company.

The Board shall include in its annual report to the Congress a
description and a statement of the reasons for approval of each ac-
tivity approved by it by order or regulation under such paragraph
during the period covered by the report.

(d) To the extent that such action would not be substantially
at variance with the purposes of this Act and subject to such condi-
tions as it considers necessary to protect the public interest, the
Board by order, after opportunity for hearing, may grant exemp-
tions from the provisions of this section to any bank holding com-
pany which controlled one bank prior to July 1, 1968, and has not
thereafter acquired the control of any other bank in order (1) to
avoid disrupting business relationships that have existed over a
long period of years without adversely affecting the banks or com-
munities involved, or (2) to avoid forced sales of small locally
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owned banks to purchasers not similarly representative of commu-
nity interests, or (3) to allow retention of banks that are so small
in relation to the holding company’s total interests and so small in
relation to the banking market to be served as to minimize the
likelihood that the bank’s powers to grant or deny credit may be
influenced by a desire to further the holding company’s other inter-
ests.

(e) With respect to shares which were not subject to the prohi-
bitions of this section as originally enacted by reason of any exemp-
tion with respect thereto but which were made subject to such pro-
hibitions by the subsequent repeal of such exemption, no bank
holding company shall retain direct or indirect ownership or control
of such shares after five years from the date of the repeal of such
exemption, except as provided in paragraph (2) of subsection (a).
Any bank holding company subject to such five-year limitation on
the retention of nonbanking assets shall endeavor to divest itself
of such shares promptly and such bank holding company shall re-
port its progress in such divestiture to the Board two years after
repeal of the exemption applicable to it and annually thereafter.

(f) CERTAIN COMPANIES NOT TREATED AS BANK HoLpiNnG CoM-
PANIES.—

(1) IN GENERAL.—Except as provided in paragraph (9), any
company which—

(A) on March 5, 1987, controlled an institution which
became a bank as a result of the enactment of the Com-
petitive Equality Amendments of 1987; and

(B) was not. a bank holding company on the day before
the date of the enactment of the Competitive KEquality
Amendments of 1987,

shall not be treated as a bank holding company for purposes
of this Act solely by virtue of such company’s control of such
institution.

(2) Loss oF EXEMPTION.—Subject to paragraph (3), a com-
pany described in paragraph (1) shall no longer qualify for the
exemption provided under that paragraph if—

(A) such company directly or indirectly—

(i) acquires control of an additional bank or an in-
sured institution (other than an insured institution de-
scribed in paragraph (10) or (12) of this subsection)
after March 5, 1987; or

(i1) acquires control of more than 5 percent of the
shares or assets of an additional bank or a savings
association other than—

(I) shares held as a bona fida fiduciary
(whether with or without the sole discretion to
vote such shares);

(IT) shares held by any person as a bona fide
fiduciary solely for the benefit of employees of
either the company described in paragraph (1) or
any subsidiary of that company and the bene-
ficiaries of those employees;

(IIT) shares held temporarily pursuant to an
underwriting commitment in the normal course of
an underwriting business;



Sec. 4

BANK HOLDING COMPANY ACT OF 1956 16

(IV) shares held in an account solely for trad-
ing purposes;

(V) shares over which no control is held other
than control of voting rights acquired in the nor-
mal course of a proxy solicitation;

(VI) loans or other accounts receivable ac-
quired in the normal course of business;

(VII) shares or assets acquired in securing or
collecting a debt previously contracted in good
faith, during the 2-year period beginning on the
date of such acquisition or for such additional
time (not exceeding 3 years) as the Board may
permit if the Board determines that such an
extension will not be detrimental to the public in-
terest;

(VIII) shares or assets of a savings association
described in paragraph (10) or (12) of this sub-
section;

(IX) shares of a savings association held by
any insurance company, as defined in section
2(a)(17) of the Investment Company Act of 1940,
except as provided in paragraph (11);

(X) shares issued in a qualified stock insuance
under section 10(q) of the Home Owners’ Loan
Act; and

(XI) assets that are derived from, or inci-
dental to, activities in which institutions described
in subparagraph (F) or (H) of section 2(c)2) are
permitted to engage;

except that the aggregate amount of shares held under this clause
(other than under subclauses (I), (II), (III), (IV), (V), and (VIID))
may not exceed 15 percent of all outstanding shares or of the vot-
ing power of a savings association;

(B) any bank subsidiary of such company—

(i) accepts demand deposits or deposits that the

depositor may withdraw by check or similar means for
payment to third parties; and

(i1) engages in the business of making commercial

loans (except that, for purposes of this clause, loans

made in the ordinary course of a credit card operation

shall not be treated as commercial loans); or

(C) after the date of the enactment of the Competitive
Equality Amendments of 1987, any bank subsidiary of
such company permits any overdraft (including any
intraday overdraft), or incurs any such overdraft in the ac-
count of the bank at a Federal reserve bank, on behalf of
an affiliate, other than an overdraft described in para-
graph (3).
(3) PERMISSIBLE OVERDRAFTS DESCRIBED.—For purposes of

%aragraph (2)(C), an overdraft is described in this paragraph
1 —_—

(A) such overdraft results from an inadvertent com-
puter or accounting error that is beyond the control of both
the bank and the affiliate;



11

BANK HOLDING COMPANY ACT OF 1956 Sec. 4

(B) such overdraft—

(i) is permitted or incurred on behalf of an affiliate
that is monitored by, reports to, and is recognized as
a primary dealer by the Federal Reserve Bank of New
York; and

(i1) is fully secured, as required by the Board, by
bonds, notes, or other obligations that are direct obh-
gations of the United States or on which the principal
and interest are fully guaranteed by the United States
or by securities and obligations eligible for settlement
on the Federal Reserve book entry system; or
(C) such overdraft—

(i) is permitted or incurred by, or on behalf of, an
affiliate in connection with an activity that is financial
in nature or incidental to a financial activity; and

(i) does not cause the bank to violate any provi-
sion of section 23A or 23B of the Federal Reserve Act,
either directly, in the case of a bank that is a member
of the Federal Reserve System, or by virtue of section
18(j) of the Federal Deposit Insurance Act, in the case
of a bank that is not a member of the Federal Reserve
System.

(4) DIVESTITURE IN CASE OF LOSS OF EXEMPTION.—If any
company described in paragraph (1) fails to qualify for the
exemption provided under paragraph (1) by operation of para-
graph (2), such exemption shall cease to apply to such company
and such company shall divest control of each bank it controls
before the end of the 180-day period beginning on the date on
which the company receives notice from the Board that the
company has failed to continue to qualify for such exemption,
unless, before the end of such 180-day period, the company

has—

(A) either—

(i) corrected the condition or ceased the activity
that caused the company to fail to continue to qualify
for the exemption; or

(i1) submitted a plan to the Board for approval to
cease the activity or correct the condition in a timely
manner (which shall not exceed 1 year); and
(B) implemented procedures that are reasonably

adapted to avoid the reoccurrence of such condition or ac-

tivity.

(5) SUBSECTION CEASES TO APPLY UNDER CERTAIN CIR-
CUMSTANCES.—This subsection shall cease to apply to any com-
pany described in paragraph (1) if such company—

(A) registers as a bank holding company under section

5(a) of this Act;

(B) immediately upon such registration, complies with

all of the requirements of this Act, and regulations pre-
scribed by the Board pursuant to this Act, including the
nonbanking restrictions of this section; and

(C) does not, at the time of such registration, control

banks in more than one State, the acquisition of which
would be prohibited by section 3(d) of this Act if an appli-
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cation for such acquisition by such company were filed

under section 3(a) of this Act.

(6) INFORMATION REQUIREMENT.—Each company described
in paragraph (1) shall, within 60 days after the date of enact-
ment. of the Competitive Equality Amendments of 1987, pro-
vide the Board with the name and address of such company,
the name and address of each bank such company controls,
and a description of each such bank’s activities.

(7) EXAMINATION.—The Board may, from time to time, ex-
amine a company described in paragraph (1), or a bank con-
trolled by such company, or require reports under oath from
appropriate officers or directors of such company or bank solely
for purposes of assuring compliance with the provisions of this
subsection and enforcing such compliance.

(8) ENFORCEMENT.—

(A) IN GENERAL.—In addition to any other power of
the Board, the Board may enforce compliance with the pro-
visions of this Act which are applicable to any company de-
scribed in paragraph (1), and any bank controlled by such
company, under section 8 of the Federal Deposit Insurance
Act and such company or bank shall be subject to such sec-
tion (for such purposes) in the same manner and to the
same extent as if such company or bank were a State
member insured bank.

(B) APPLICATION OF OTHER ACT.—Any violation of this
Act by any company described in paragraph (1), and any
bank controlled by such company, may also be treated as
a violation of the Federal Deposit Insurance Act for pur-
poses of subparagraph (A).

(C) NO EFFECT ON OTHER AUTHORITY.—No provision of
this paragraph shall be construed as limiting any author-
ity of the Comptroller of the Currency or the Federal De-
posit Insurance Corporation.

(9) TYING PROVISIONS.—A company described in paragraph
(1) shall be—

(A) treated as a bank holding company for purposes of
section 106 of the Bank Holding Company Act Amend-
ments of 1970 and section 22(h) of the Federal Reserve Act
and any regulation prescribed under any such section; and

(B) subject to the restrictions of section 106 of the
Bank Holding Company Act Amendments of 1970, in con-
nection with any transaction involving the products or
services of such company or affiliate and those of a bank
affiliate, as if such company or affiliate were a bank and
such bank were a subsidiary of a bank holding company.
(10) EXEMPTION UNAFFECTED BY CERTAIN EMERGENCY AC-

QUISITIONS.—For purposes of clauses (i) and (i1)(VIII) of para-
graph (2)(A), an insured institution is described in this para-
graph if—

(A) the insured institution was acquired (or any shares
or assets of such institution were acquired) by a company
described in paragraph (1) in an acquisition under section
408(m) of the National Housing Act or section 13(k) of the
Federal Deposit Insurance Act; and
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(B) either—

(i) the insured institution is located in a State in
which such company controlled a bank on March 5,
1987; or

(ii) the insured institution has total assets of
$500,000,000 or more at the time of such acquisition.

(11) SHARES HELD BY INSURANCE AFFILIATES.—Shares de-
scribed in clause (ii)(IX) of paragraph (2)(A) shall not be ex-
cluded for purposes of clause (ii) of such paragraph if—

(A) all shares held under such clause Gi)(IX) by all
insurance company affiliates of such savings association in
the aggregate exceed 5 percent of all outstanding shares or
of the voting power of the savings association; or

(B) such shares are acquired or retained with a view
to acquiring, exercising, or transferring control of the sav-
ings association.

(12) EXEMPTION UNAFFECTED BY CERTAIN OTHER ACQUISI-
TIONS.—For purposes of clauses (i) and (ii)(VIII) of paragraph
(2)(A), an insured institution is described in this paragraph if
the insured institution was acquired (or any shares or assets
of such institution were acquired) by a company described in
paragraph (1)—

(A) from the Resolution Trust Corporation, the Federal
Deposit Insurance Corporation, or the Director of the Of-
fice of Thrift Supervision, in any capacity; or

(B) in an acquisition in which the insured institution
has been found to be in danger of default (as defined in
section 3 of the Federal Deposit Insurance Act) by the
appropriate Federal or State authority.

(13) SPECIAL RULE RELATING TO SHARES ACQUIRED IN A
QUALIFIED STOCK ISSUANCE.—A company described in para-
graph (1) that holds shares issued in a qualified stock issuance
pursuant to section 10(q) of the Home Owners’ Loan Act by
any savings association or savings and loan holding company
(neither of which is a subsidiary) shall not be deemed to con-
trol such savings association or savings and loan holding com-
pany solely because such company holds such shares unless—

(A) the company fails to comply with any requirement
or condition imposed by paragraph (2)(A)(Gi)(X) or section
10(q) of the Home Owners’ Loan Act with respect to such
shares; or

(B) the shares are acquired or retained with a view to
acquiring, exercising, or transferring control of the savings
association or savings and loan holding company.

(14) FOREIGN BANK SUBSIDIARIES OF LIMITED PURPOSE
CREDIT CARD BANKS.—

(A) IN GENERAL.—An institution described in section
2(e)(2)(F) may control a foreign bank if—

(i) the investment of the institution in the foreign
bank meets the requirements of section 25 or 25A of
the Federal Reserve Act and the foreign bank qualifies
under such sections;

(i1) the foreign bank does not offer any products or
services in the United States; and



Sec. 4 BANK HOLDING COMPANY ACT OF 1956 80

(ii1) the activities of the foreign bank are permis-
sible under otherwise applicable law.

(B) OTHER LIMITATIONS INAPPLICABLE.—The limita-
tions contained in any clause of section 2(c)(2)(F) shall not
apply to a foreign bank described in subparagraph (A) that
is controlled by an institution described in such section.

(g) LIMITATIONS ON CERTAIN BANKS,—

(1) IN GENERAL.—Notwithstanding any other provision of
this section (other than the last sentence of subsection (a)(2)),
a bank holding company which controls an institution that be-
came a bank as a result of the enactment of the Competitive
Equality Amendments of 1987 may retain control of such insti-
tution if such institution does not—

(A) engage in any activity after the date of the enact-
ment of such Amendments which would have caused such
institution to be a bank (as defined in section 2(c¢), as in
effect before such date) if such activities had been engaged
in before such date; or

(B) increase the number of locations from which such
institution conducts business after March 5, 1987.

(2) LIMITATIONS CEASE TO APPLY UNDER CERTAIN CIR-
CUMSTANCES.—The limitations contained in paragraph (1) shall
cease to apply to a bank described in such paragraph at such
time as the acquisition of such bank, by the bank holding com-
pany referred to in such paragraph, would not be prohibited
under section 3(d) of this Act if—

(A) an application for such acquisition were filed
under section 3(a) of this Act; and

(B) such bank were treated as an additional bank
(under section 3(d)).

(h) TYING PROVISIONS.—

(1) APPLICABLE TO CERTAIN EXEMPT INSTITUTIONS AND PAR-
ENT COMPANIES.—An institution described in subparagraph
(D), (F), (G), (H), (I), or (J) of section 2(c)(2) shall be treated
as a bank, and a company that controls such an institution
shall be treated as a bank holding company, for purposes of
section 106 of the Bank Holding Company Act Amendments of
1970 and section 22(h) of the Federal Reserve Act and any reg-
ulation prescribed under any such section.

(2) APPLICABLE WITH RESPECT TO CERTAIN TRANSACTIONS.—
A company that controls an institution described in subpara-
graph (D), (F), (G), (H), (I), or (J) of section 2(c)(2) and any of
such company”s other affiliates, shall be subject to the tying
restrictions of section 106 of the Bank Holding Company Act
Amendments of 1970 in connection with any transaction in-
volving the products or services of such company or affiliate
and those of such institution, as if such company or affiliate
were a bank and such institution were a subsidiary of a bank
holding company.

(1) ACQUISITION OF SAVINGS ASSOCIATIONS.—

(1) IN GENERAL.—The Board may approve an application
by any bank holding company under subsection (c)(8) to ac-
quire any savings association in accordance with the require-
ments and limitations of this section.
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(2) PROHIBITION ON TANDEM RESTRICTIONS.—In approving
an application by a bank holding company to acquire a savings
association, the Board shall not impose any restriction on
transactions between the savings association and its holding
company affiliates, except as required under sections 23A and
23B of the Federal Reserve Act or any other applicable law.

(3) ACQUISITION OF INSOLVENT SAVINGS ASSOCIATIONS.—

(A) IN GENERAL.—Notwithstanding any other provision
of this Act, any qualified savings association which became
a federally chartered stock company in December of 1986
and which is acquired by any bank holding company with-
out Federal financial assistance after June 1, 1991, and
before March 1, 1992, and any subsidiary of any such asso-
ciation, may after such acquisition continue to engage
within the home State of the qualified savings association
in insurance agency activities in which any Federal sav-
ings association (or any subsidiary thereof) may engage in
accordance with the Home Owners’ Loan Act and regula-
tions pursuant to such Act if the qualified savings associa-
tion or subsidiary thereof was continuously engaged in
such activity from June 1, 1991, to the date of the acquisi-
tion.

(B) DEFINITION OF QUALIFIED SAVINGS ASSOCIATION.—
For purposes of this paragraph, the term “qualified sav-
ings association” means any savings association that—

(i) was chartered or organized as a savings asso-
ciation before June 1, 1991;

(i1) had, immediately before the acquisition of such
association by the bank holding company referred to in
subparagraph (A), negative tangible capital and total
insured deposits in excess of $3,000,000,000; and

(ii1)) will meet all applicable regulatory capital
requirements as a result of such acquisition.

(4) SOLICITATION OF VIEWS.—

(A) NOTICE TO DIRECTOR.—Upon receiving any applica-
tion or notice by a bank holding company to acquire, di-
rectly or indirectly, a savings association under subsection
(c)(8), the Board shall solicit comments and recommenda-
tions from the Director with respect to such acquisition.

(B) CoMMENT PERIOD.—The comments and rec-
ommendations of the Director under subparagraph (A)
with respect to any acquisition subject to such subpara-
graph shall be transmitted to the Board not later than 30
days after the receipt by the Director of the notice relating
to such acquisition (or such shorter period as the Board
may specify if the Board advises the Director that an
emergency exists that requires expeditious action).

(5) EXAMINATION,—

(A) ScoPE.—The Board shall consult with the Director,
as appropriate, in establishing the scope of an examination
by the Board of a bank holding company that directly or
indirectly controls a savings association.

(B) ACCESS TO INSPECTION REPORTS.—Upon the re-
quest of the Director, the Board shall furnish the Director
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with a copy of any inspection report, additional examina-
tion materials, or supervisory information relating to any
bank holding company that directly or indirectly controls
a savings association.

(6) COORDINATION OF ENFORCEMENT EFFORTS.—The Board

and the Director shall cooperate in any enforcement action
against any bank holding company that controls a savings
association, if the relevant conduct involves such association.

(7) DIRECTOR DEFINED.—For purposes of this section, the

term “Director” means the Director of the Office of Thrift
Supervision.
(j) NOTICE PROCEDURES FOR NONBANKING ACTIVITIES.—

(1) GENERAL NOTICE PROCEDURE.—

(A) NOTICE REQUIREMENT.—Except as provided in
paragraph (3), no bank holding company may engage in
any nonbanklng activity or acquire or retain_ownership or
control of the shares of a company engaged in activities
based on subsection (¢)(8) or (a)(2) or in any complemen-
tary activity under subsection (k)(1)(B) without providing
the Board with written notice of the proposed transaction
or activity at least 60 days before the transaction or activ-
ity is proposed to occur or commence.

(B) CONTENTS OF NOTICE.—The notice submitted to
the Board shall contain such information as the Board
shall prescribe by regulation or by specific request in con-
nection with a particular notice.

(C) PROCEDURE FOR AGENCY ACTION.—

(i) NOTICE OF DISAPPROVAL.—Any notice filed
under this subsection shall be deemed to be approved
by the Board unless, before the end of the 60-day pe-
riod beginning on the date the Board receives a com-
plete notice under subparagraph (A), the Board issues
an order disapproving the transaction or activity and
setting forth the reasons for disapproval.

(i1) EXTENSION OF PERIOD.—The Board may extend
the 60-day period referred to in clause (i) for an addi-
tional 30 days. The Board may further extend the pe-
riod with the agreement of the bank holding company
submitting  the notice pursuant to this
subsection.

(ii1)) DETERMINATION OF PERIOD IN CASE OF PUBLIC
HEARING.—In the event a hearing is requested or the
Board determines that a hearing is warranted, the
Board may extend the notice period provided in this
subsection for such time as is reasonably necessary to
conduct a hearing and to evaluate the hearing record.
Such extension shall not exceed the 91-day period
bfzginning on the date that the hearing record is com-
plete.

(D) APPROVAL BEFORE END OF PERIOD.—

(i) IN CENERAL.—Any transaction or activity may
commence before the expiration of any period for dis-
approval established under this paragraph if the
Board issues a written notice of approval.
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(i) SHORTER PERIODS BRY REGULATION.—The Board
may prescribe regulations which provide for a shorter
notice period with respect to particular activities or
transactions.

(E) EXTENSION OF PERIOD.—In the case of any notice
to engage in, or to acquire or retain ownership or control
of shares of any company engaged in, any activity pursu-
ant to subsection (¢)(8) or (a)(2) or in any complementary
activity under subsection (k)(1)(B) that has not been pre-
viously approved by regulation, the Board may extend the
notice period under this subsection for an additional 90
days. The Board may further extend the period with the
agreement of the bank holding company submitting the
notice pursuant to this subsection.

(2) GENERAL STANDARDS FOR REVIEW,—

(A) CRITERIA.—In connection with a notice under this
subsection, the Board shall consider whether performance
of the activity by a bank holding company or a subsidiary
of such company can reasonably be expected to produce
benefits to the public, such as greater convenience, in-
creased competition, or gains in efficiency, that outweigh
possible adverse effects, such as undue concentration of re-
sources, decreased or unfair competition, conflicts of inter-
ests, or unsound banking practices.

(B) GROUNDS FOR DISAPPROVAL.—The Board may deny
any proposed transaction or activity for which notice has
been submitted pursuant to this subsection if the bank
holding company submitting such notice neglects, fails, or
refuses to furnish the Board all the information required
by the Board.

(C) CONDITIONAL ACTION.—Nothing in this subsection
limits the authority of the Board to impose conditions in
connection with an action under this section.

(3) NO NOTICE REQUIRED FOR CERTAIN TRANSACTIONS.—No
notice under paragraph (1) of this subsection or under sub-
section (c)(8) or (a)(2)(B) is required for a proposal by a bank
holding company to engage in any activity, other than any
complementary activity under subsection (k)(1)(B), or acquire
the shares or assets of any company, other than an insured
depository institution or a company engaged in any com-
plementary activity under subsection (k)(1)(B), if the proposal
qualifies under paragraph (4).

(4) CRITERIA FOR STATUTORY APPROVAL.—A proposal quali-
fies under this paragraph if all of the following criteria are
met:

(A) FINANCIAL CRITERIA.—Both before and imme-
diately after the proposed transaction—

(i) the acquiring bank holding company is well
capitalized;

(i1) the lead insured depository institution of such
holding company is well capitalized;

(ii1) well capitalized insured depository institu-
tions control at least 80 percent of the aggregate total
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risk-weighted assets of insured depository institutions

controlled by such holding company; and

(iv) no insured depository institution controlled by
such holding company is undercapitalized.

(B) MANAGERIAL CRITERIA.—

(i) WELL MANAGED.—At the time of the trans-
action, the acquiring bank holding company, its lead
insured depository institution, and insured depository
institutions that control at least 90 percent of the
aggregate total risk-weighted assets of insured deposi-
tory institutions controlled by such holding company
are well managed.

(ii)) LIMITATION ON POORLY MANAGED INSTITU-
TIONS.—Except. as provided in paragraph (6), no in-
sured depository institution controlled by the acquir-
ing bank holding company has received 1 of the 2 low-
est composite ratings at the later of the institution’s
most recent examination or subsequent review.

(C) ACTIVITIES PERMISSIBLE.—Following consummation
of the proposal, the bank holding company engages directly
or through a subsidiary solely in—

(i) activities that are permissible under subsection
(c)(8), as determined by the Board by regulation or
order thereunder, subject to all of the restrictions,
terms, and conditions of such subsection and such reg-
ulation or order; and

(i1) such other activities as are otherwise permis-
sible under this section, subject to the restrictions,
terms and conditions, including any prior notice or ap-
proval requirements, provided in this section.

(D) SIZE OF ACQUISITION.—

(i) AssET s1ZE.—The book value of the total assets
to be acquired does not exceed 10 percent of the con-
solidated total risk-weighted assets of the acquiring
bank holding company.

(ii)) CONSIDERATION.—The gross consideration to
be paid for the securities or assets does not exceed 15
percent of the consolidated Tier 1 capital of the acquir-
ing bank holding company.

(E) NOTICE NOT OTHERWISE WARRANTED.—For pro-
posals described in paragraph (5)(B), the Board has not,
before the conclusion of the period provided in paragraph
(5)(B), advised the bank holding company that a notice
under paragraph (1) is required.

(F) COMPLIANCE CRITERION.—During the 12-month pe-
riod ending on the date on which the bank holding com-
pany proposes to commence an activity or acquisition, no
administrative enforcement action has been commenced,
and no cease and desist order has been issued pursuant to
section 8 of the Federal Deposit Insurance Act, against the
bank holding company or any depository institution sub-
sidiary of the holding company, and no such enforcement
action, order, or other administrative enforcement pro-
ceeding is pending as of such date.
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(5) NOTIFICATION.—

(A) COMMENCEMENT OF ACTIVITIES APPROVED RY
RULE.—A bank holding company that qualifies under para-
graph (4) and that proposes to engage de novo, directly or
through a subsidiary, in any activity that is permissible
under subsection (¢)(8), as determined by the Board by reg-
ulation, may commence that activity without prior notice
to the Board and must provide written notification to the
Board not later than 10 business days after commencing
the activity.

(B) ACTIVITIES PERMITTED BY ORDER AND ACQUISI-
TIONS.—

(i) IN GENERAL.—At least 12 business days before
commencing any activity pursuant to paragraph (3)
(other than an activity described in subparagraph (A)
of this paragraph) or acquiring shares or assets of any
company pursuant to paragraph (3), the bank holding
company shall provide written notice of the proposal to
the Board, unless the Board determines that no notice
or a shorter notice period is appropriate.

(i) DESCRIPTION OF ACTIVITIES AND TERMS.—A no-
tification under this subparagraph shall include a de-
scription of the proposed activities and the terms of
any proposed acquisition.

(6) RECENTLY ACQUIRED INSTITUTIONS.—Any insured de-
pository institution which has been acquired by a bank holding
company during the 12-month period preceding the date on
which the company proposes to commence an activity or acqui-
sition pursuant to paragraph (3) may be excluded for purposes
of paragraph (4)(B)(i1) if—

(A) the bank holding company has developed a plan
for the institution to restore the capital and management
of the institution which is acceptable to the appropriate
Federal banking agency; and

(B) all such insured depository institutions represent,
in the aggregate, less than 10 percent of the aggregate
total risk-weighted assets of all insured depository institu-
tions controlled by the bank holding company.

(7) ADJUSTMENT OF PERCENTAGES.—The Board may, by
regulation, adjust the percentages and the manner in which
the percentages of insured depository institutions are cal-
culated under paragraph (4)(B)(i), (4)D), or (6)(B) if the Board
determines that any such adjustment is consistent with safety
and soundness and the purposes of this Act.

(k) ENCAGING IN ACTIVITIES THAT ARE FINANCIAL IN NA-

TURE.—

(1) IN GENERAL.—Notwithstanding subsection (a), a finan-
cial holding company may engage in any activity, and may ac-
quire and retain the shares of any company engaged in any ac-
tivity, that the Board, in accordance with paragraph (2), deter-
mines (by regulation or order)—

(A) to be financial in nature or incidental to such fi-
nancial activity; or
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(B) is complementary to a financial activity and does
not pose a substantial risk to the safety or soundness of
depository institutions or the financial system generally.
(2) COORDINATION BETWEEN THE BOARD AND THE SEC-

RETARY OF THE TREASURY.—

(A) PROPOSALS RAISED BEFORE THE BOARD.—

(i) CoNsULTATION.—The Board shall notify the
Secretary of the Treasury of, and consult with the Sec-
retary of the Treasury concerning, any request, pro-
posal, or application under this subsection for a deter-
mination of whether an activity is financial in nature
or incidental to a financial activity.

(i1) TREASURY VIEW.—The Board shall not deter-
mine that any activity is financial in nature or inci-
dental to a financial activity under this subsection if
the Secretary of the Treasury notifies the Board in
writing, not later than 30 days after the date of re-
ceipt of the notice described in clause (i) (or such
longer period as the Board determines to be appro-
priate under the circumstances) that the Secretary of
the Treasury believes that the activity is not financial
in nature or incidental to a financial activity or is not
otherwise permissible under this section.

(B) PROPOSALS RAISED BY THE TREASURY.—

(i) TREASURY RECOMMENDATION.—The Secretary of
the Treasury may, at any time, recommend in writing
that the Board find an activity to be financial in na-
ture or incidental to a financial activity.

(ii) TIME PERIOD FOR BOARD ACTION.—Not later
than 30 days after the date of receipt of a written rec-
ommendation from the Secretary of the Treasury
under clause (i) (or such longer period as the Secretary
of the Treasury and the Board determine to be appro-
priate under the circumstances), the Board shall de-
termine whether to initiate a public rulemaking pro-
posing that the recommended activity be found to be
financial in nature or incidental to a financial activity
under this subsection, and shall notify the Secretary of
the Treasury in writing of the determination of the
Board and, if the Board determines not to seek public
comment on the proposal, the reasons for that deter-
mination.

(3) FACTORS TO BE CONSIDERED.—In determining whether
an activity is financial in nature or incidental to a financial ac-
tivity, the Board shall take into account—

(A) the purposes of this Act and the Gramm-Leach-Bli-
ley Act;

(B) changes or reasonably expected changes in the
marketplace in which financial holding companies com-
pete;

(C) changes or reasonably expected changes in the
technology for delivering financial services; and
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(D) whether such activity is necessary or appropriate
to allow a financial holding company and the affiliates of
a financial holding company to—

(i) compete effectively with any company seeking
to provide financial services in the United States;

(i1) efficiently deliver information and services
that are financial in nature through the use of techno-
logical means, including any application necessary to
protect the security or efficacy of systems for the
transmission of data or financial transactions; and

(iii) offer customers any available or emerging
technological means for using financial services or for
the document imaging of data.

(4) ACTIVITIES THAT ARE FINANCIAL IN NATURE.—For pur-
poses of this subsection, the following activities shall be consid-
ered to be financial in nature:

(A) Lending, exchanging, transferring, investing for
others, or safeguarding money or securities.

(B) Insuring, guaranteeing, or indemnifying against
loss, harm, damage, illness, disability, or death, or pro-
viding and issuing annuities, and acting as principal,
ggent, or broker for purposes of the foregoing, in any

tate.

(C) Providing financial, investment, or economic advi-
sory services, including advising an investment company
(as d)eﬁned in section 3 of the Investment Company Act of
1940).

(D) Issuing or selling instruments representing inter-
ests1 in pools of assets permissible for a bank to hold di-
rectly.

(E) Underwriting, dealing in, or making a market in
securities.

(F) Engaging in any activity that the Board has deter-
mined, by order or regulation that is in effect on the date
of the enactment. of the Gramm-Leach-Bliley Act, to be so
closely related to banking or managing or controlling
banks as to be a proper incident thereto (subject to the
same terms and conditions contained in such order or reg-
ulation, unless modified by the Board).

N (G) Engaging, in the United States, in any activity
that—

(i) a bank holding company may engage in outside
of the United States; and

(i) the Board has determined, under regulations
prescribed or interpretations issued pursuant to sub-
section (c)(13) (as in effect on the day before the date
of the enactment. of the Gramm-Leach-Bliley Act) to be
usual in connection with the transaction of banking or
other financial operations abroad.

(H) Directly or indirectly acquiring or controlling,
whether as principal, on behalf of 1 or more entities (in-
cluding entities, other than a depository institution or sub-
sidiary of a depository institution, that the bank holding
company controls), or otherwise, shares, assets, or owner-
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ship interests (including debt or equity securities, partner-
ship interests, trust certificates, or other instruments rep-
resenting ownership) of a company or other entity, wheth-
er or not constituting control of such company or entity,
engaged in any activity not authorized pursuant to this
section if—

(i) the shares, assets, or ownership interests are
not acquired or held by a depository institution or sub-
sidiary of a depository institution;

(i1) such shares, assets, or ownership interests are
acquired and held by—

(I) a securities affiliate or an affiliate thereof;
or

(I) an affiliate of an insurance company de-
scribed in subparagraph (I)(ii) that provides in-
vestment advice to an insurance company and is
registered pursuant to the Investment Advisers

Act of 1940, or an affiliate of such investment ad-

viser;

as part of a bona fide underwriting or merchant or in-

vestment. banking activity, including investment ac-

tivities engaged in for the purpose of appreciation and
ultimate resale or disposition of the investment;

(iii) such shares, assets, or ownership interests are
held for a period of time to enable the sale or disposi-
tion thereof on a reasonable basis consistent with the
financial viability of the activities described in clause
(i1); and

(iv) during the period such shares, assets, or own-
ership interests are held, the bank holding company
does not routinely manage or operate such company or
entity except as may be necessary or required to ob-
tain a reasonable return on investment upon resale or
disposition.

(I) Directly or indirectly acquiring or controlling,
whether as principal, on behalf of 1 or more entities (in-
cluding entities, other than a depository institution or sub-
sidiary of a depository institution, that the bank holding
company controls) or otherwise, shares, assets, or owner-
ship interests (including debt or equity securities, partner-
ship interests, trust certificates or other instruments rep-
resenting ownership) of a company or other entity, wheth-
er or not constituting control of such company or entity,
engaged in any activity not authorized pursuant to this
section if—

(i) the shares, assets, or ownership interests are
not acquired or held by a depository institution or a
subsidiary of a depository institution;

(i1) such shares, assets, or ownership interests are
acquired and held by an insurance company that is
predominantly engaged in underwriting life, accident
and health, or property and casualty insurance (other
than credit-related insurance) or providing and issuing
annuities;
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(iii) such shares, assets, or ownership interests
represent an investment made in the ordinary course
of business of such insurance company in accordance
Wﬂ(lih relevant State law governing such investments;
an

(iv) during the period such shares, assets, or own-
ership interests are held, the bank holding company
does not routinely manage or operate such company
except as may be necessary or required to obtain a
reasonable return on investment.

(5) ACTIONS REQUIRED.—

(A) IN GENERAL.—The Board shall, by regulation or
order, define, consistent with the purposes of this Act, the
activities described in subparagraph (B) as financial in na-
ture, and the extent to which such activities are financial
in nature or incidental to a financial activity.

(B) ActiviTiEs.—The activities described in this sub-
paragraph are as follows:

(i) Lending, exchanging, transferring, investing for
others, or safeguarding financial assets other than
money or securities.

(i1) Providing any device or other instrumentality
for transferring money or other financial assets.

(iii)) Arranging, effecting, or facilitating financial
transactions for the account of third parties.

(6) REQUIRED NOTIFICATION.—

(A) IN GENERAL.—A financial holding company that ac-
quires any company or commences any activity pursuant
to this subsection shall provide written notice to the Board
describing the activity commenced or conducted by the
company acquired not later than 30 calendar days after
commencing the activity or consummating the acquisition,
as the case may be.

(B) APPROVAL NOT REQUIRED FOR CERTAIN FINANCIAL
ACTIVITIES.—Except as provided in subsection () with re-
gard to the acquisition of a savings association, a financial
holding company may commence any activity, or acquire
any company, pursuant to paragraph (4) or any regulation
prescribed or order issued under paragraph (5), without
prior approval of the Board.

(7) MERCHANT BANKING ACTIVITIES.—

(A) JOINT REGULATIONS.—The Board and the Secretary
of the Treasury may issue such regulations implementing
paragraph (4)(H), including limitations on transactions be-
tween depository institutions and companies
controlled pursuant to such paragraph, as the Board and
the Secretary jointly deem appropriate to assure compli-
ance with the purposes and prevent evasions of this Act
and the Gramm-Leach-Bliley Act and to protect depository
institutions.

(B) SUNSET OF RESTRICTIONS ON MERCHANT BANKING
ACTIVITIES OF FINANCIAL SUBSIDIARIES.—The restrictions
contained in paragraph (4)(H) on the ownership and con-
trol of shares, assets, or ownership interests by or on be-
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half of a subsidiary of a depository institution shall not
apply to a financial subsidiary (as defined in section 5136A
of the Revised Statutes of the United States) of a bank, if
the Board and the Secretary of the Treasury jointly au-
thorize financial subsidiaries of banks to engage in mer-
chant banking activities pursuant to section 122 of the
Gramm-Leach-Bliley Act.

(1) CoNDITIONS FOR ENGAGING IN EXPANDED FINANCIAL ACTIVI-

TIES.—

(1) IN GENERAL.—Notwithstanding subsection (k), (n), or

(0), a bank holding company may not engage in any activity,
or directly or indirectly acquire or retain shares of any com-
pany engaged in any activity, under subsection (k), (n), or (o),
other than activities permissible for any bank holding company
under subsection (¢)(8), unless—

(A) all of the depository institution subsidiaries of the
bank holding company are well capitalized;

(B) all of the depository institution subsidiaries of the
bank holding company are well managed; and

(C) the bank holding company has filed with the
Board—

(i) a declaration that the company elects to be a
financial holding company to engage in activities or
acquire and retain shares of a company that were not
permissible for a bank holding company to engage in
or acquire before the enactment of the Gramm-Leach-
Bliley Act; and

(i1) a certification that the company meets the re-
quirements of subparagraphs (A) and (B).

(2) CRA REQUIREMENT.—Notwithstanding subsection (k) or

(n) of this section, section 5136A(a) of the Revised Statutes of
the United States, or section 46(a) of the Federal Deposit In-
surance Act, the appropriate Federal banking agency shall pro-
hibit a financial holding company or any insured depository in-
stitution from—

(A) commencing any new activity under subsection (k)
or (n) of this section, section 5136A(a) of the Revised Stat-
utes of the United States, or section 46(a) of the Federal
Deposit Insurance Act; or

(B) directly or indirectly acquiring control of a com-
pany engaged in any activity under subsection (k) or (n) of
this section, section 5136A(a) of the Revised Statutes of
the United States, or section 46(a) of the Federal Deposit
Insurance Act (other than an investment made pursuant
to subparagraph (H) or (I) of subsection (k)(4), or section
122 of the Gramm-Leach-Bliley Act, or under section 46(a)
of the Federal Deposit Insurance Act by reason of such sec-
tion 122, by an affiliate already engaged in activities under
any such provision);

if any insured depository institution subsidiary of such finan-
cial holding company, or the insured depository institution or
any of its insured depository institution affiliates, has received
in its most recent examination under the Community Reinvest-
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ment. Act of 1977, a rating of less than “satisfactory record of
meeting community credit needs”.

(3) FOREIGN BANKS.—For purposes of paragraph (1), the
Board shall apply comparable capital and management stand-
ards to a foreign bank that operates a branch or agency or
owns or controls a commercial lending company in the United
States, giving due regard to the principle of national treatment
and equality of competitive opportunity.

(m) PROVISIONS APPLICABLE TO FINANCIAL HoOLDING COMPA-
NIES THAT FAIL To MEET CERTAIN REQUIREMENTS.—

(1) IN GENERAL.—If the Board finds that—

(A) a financial holding company is engaged, directly or
indirectly, in any activity under subsection (k), (n), or (o),
other than activities that are permissible for a bank hold-
ing company under subsection (c)(8); and

(B) such financial holding company is not in compli-
ance with the requirements of subsection (1)(1);

the Board shall give notice to the financial holding company to
that effect, describing the conditions giving rise to the notice.

(2) AGREEMENT TO CORRECT CONDITIONS REQUIRED.—Not
later than 45 days after the date of receipt by a financial hold-
ing company of a notice given under paragraph (1) (or such ad-
ditional period as the Board may permit), the financial holding
company shall execute an agreement with the Board to comply
with the requirements applicable to a financial holding com-
pany under subsection (1)(1).

(3) BOARD MAY IMPOSE LIMITATIONS.—Until the conditions
described in a notice to a financial holding company under
paragraph (1) are corrected, the Board may impose such limi-
tations on the conduct or activities of that financial holding
company or any affiliate of that company as the Board deter-
mines to be appropriate under the circumstances and con-
sistent with the purposes of this Act.

(4) FAILURE TO CORRECT.—If the conditions described in a
notice to a financial holding company under paragraph (1) are
not corrected within 180 days after the date of receipt by the
financial holding company of a notice under paragraph (1), the
Board may require such financial holding company, under such
terms and conditions as may be imposed by the Board and sub-
ject to such extension of time as may be granted in the discre-
tion of the Board, either—

(A) to divest control of any subsidiary depository insti-
tution; or

(B) at the election of the financial holding company in-
stead to cease to engage in any activity conducted by such
financial holding company or its subsidiaries (other than a
depository institution or a subsidiary of a depository insti-
tution) that is not an activity that is permissible for a
bank holding company under subsection (c)(8).

(5) CONSULTATION.—In taking any action under this sub-
section, the Board shall consult with all relevant Federal and
State regulatory agencies and authorities.

(n) AUTHORITY TO RETAIN LIMITED NONFINANCIAL ACTIVITIES
AND AFFILIATIONS.—
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(1) IN ¢ENERAL.—Notwithstanding subsection (a), a com-
pany that is not a bank holding company or a foreign bank (as
defined in section 1(b)(7) of the International Banking Act of
1978) and becomes a financial holding company after the date
of the enactment of the Gramm-Leach-Bliley Act may continue
to engage in any activity and retain direct or indirect owner-
ship or control of shares of a company engaged in any activity
if—

(A) the holding company lawfully was engaged in the
activity or held the shares of such company on September

30, 1999;

(B) the holding company is predominantly engaged in
financial activities as defined in paragraph (2); and

(C) the company engaged in such activity continues to
engage only in the same activities that such company con-
ducted on September 30, 1999, and other activities permis-
sible under this Act.

(2) PREDOMINANTLY FINANCIAL.—For purposes of this sub-
section, a company is predominantly engaged in financial ac-
tivities if the annual gross revenues derived by the holding
company and all subsidiaries of the holding company (exclud-
ing revenues derived from subsidiary depository institutions),
on a consolidated basis, from engaging in activities that are fi-
nancial in nature or are incidental to a financial activity under
subsection (k) represent at least 85 percent of the consolidated
annual gross revenues of the company.

(3) NO EXPANSION OF GRANDFATHERED COMMERCIAL ACTIVI-
TIES THROUGH MERGER OR CONSOLIDATION.—A financial hold-
ing company that engages in activities or holds shares pursu-
ant to this subsection, or a subsidiary of such financial holding
company, may not acquire, in any merger, consolidation, or
other type of business combination, assets of any other com-
pany that is engaged in any activity that the Board has not de-
termined to be financial in nature or incidental to a financial
activity under subsection (k), except this paragraph shall not
apply with respect to a company that owns a broadcasting sta-
tion licensed under title III of the Communications Act of 1934
and the shares of which are under common control with an in-
surance company since January 1, 1998, unless such company
is acquired by, or otherwise becomes an affiliate of, a bank
holding company that, at the time such acquisition or affili-
ation is consummated, is 1 of the 5 largest domestic bank hold-
ing companies (as determined on the basis of the consolidated
total assets of such companies).

(4) CONTINUING REVENUE LIMITATION ON GRANDFATHERED
COMMERCIAL ACTIVITIES.—Notwithstanding any other provision
of this subsection, a financial holding company may continue
to engage in activities or hold shares in companies pursuant to
this subsection only to the extent that the aggregate annual
gross revenues derived from all such activities and all such
companies does not exceed 15 percent of the consolidated an-
nual gross revenues of the financial holding company (exclud-
ing revenues derived from subsidiary depository institutions).
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(5) CROSS MARKETING RESTRICTIONS APPLICABLE TO COM-
MERCIAL ACTIVITIES.—

(A) IN GENERAL.—A depository institution controlled
by a financial holding company shall not—

(i) offer or market, directly or through any ar-
rangement, any product or service of a company whose
activities are conducted or whose shares are owned or
controlled by the financial holding company pursuant
to this subsection or subparagraph (H) or (I) of sub-
section (k)(4); or

(i1) permit any of its products or services to be of-
fered or marketed, directly or through any arrange-
ment, by or through any company described in clause
().

(B) RULE OF CONSTRUCTION.—Subparagraph (A) shall

not be construed as prohibiting an arrangement between a

depository institution and a company owned or controlled

pursuant to subsection (k)(4)(I) for the marketing of prod-
ucts or services through statement inserts or Internet
websites if—

(i) such arrangement does not violate section 106
of the Bank Holding Company Act Amendments of
1970; and

(i1) the Board determines that the arrangement is
in the public interest, does not undermine the separa-
tion of banking and commerce, and is consistent with
the safety and soundness of depository institutions.

(6) TRANSACTIONS WITH NONFINANCIAL AFFILIATES.—A de-
pository institution controlled by a financial holding company
may not engage in a covered transaction (as defined in section
23A(b)(7) of the Federal Reserve Act) with any affiliate con-
trolled by the company pursuant to this subsection.

(7) SUNSET OF GRANDFATHER.—A financial holding com-
pany engaged in any activity, or retaining direct or indirect
ownership or control of shares of a company, pursuant to this
subsection, shall terminate such activity and divest ownership
or control of the shares of such company before the end of the
10-year period beginning on the date of the enactment of the
Gramm-Leach-Bliley Act. The Board may, upon application by
a financial holding company, extend such 10-year period by a
period not to exceed an additional 5 years if such extension
would not be detrimental to the public interest.

(0) REGULATION OF CERTAIN FINANCIAL HOLDING COMPANIES,—

Notwithstanding subsection (a), a company that is not a bank hold-
ing company or a foreign bank (as defined in section 1(b)(7) of the
International Banking Act of 1978) and becomes a financial holding
company after the date of enactment of the Gramm-Leach-Bliley
Act, may continue to engage in, or directly or indirectly own or con-
trol shares of a company engaged in, activities related to the trad-
ing, sale, or investment in commodities and underlying physical
properties that were not permissible for bank holding companies to
conduct in the United States as of September 30, 1997, if—

(1) the holding company, or any subsidiary of the holding
company, lawfully was engaged, directly or indirectly, in any
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%f such activities as of September 30, 1997, in the United
tates;

(2) the attributed aggregate consolidated assets of the com-
pany held by the holding company pursuant to this subsection,
and not otherwise permitted to be held by a financial holding
company, are equal to not more than 5 percent of the total con-
solidated assets of the bank holding company, except that the
Board may increase that percentage by such amounts and
under such circumstances as the Board considers appropriate,
consistent with the purposes of this Act; and

(3) the holding company does not permit—

(A) any company, the shares of which it owns or con-
trols pursuant to this subsection, to offer or market any
product or service of an affiliated depository institution; or

(B) any affiliated depository institution to offer or mar-
ket any product or service of any company, the shares of
which are owned or controlled by such holding company
pursuant to this subsection.

ADMINISTRATION

SEc. 5. [12 U.S.C. 1844] (a) Within one hundred and eighty
days after the date of enactment of this Act, or within one hundred
and eighty days after becoming a bank holding company, whichever
is later, each bank holding company shall register with the Board
on forms prescribed by the Board, which shall include such infor-
mation with respect to the financial condition and operations, man-
agement, and intercompany relationships of the bank holding com-
pany and its subsidiaries, and related matters, as the Board may
deem necessary or appropriate to carry about the purposes of this
Act. The Board may, in its discretion, extend the time within which
a bank holding company shall register and file the requisite infor-
mation. A declaration filed in accordance with section 4(1)(1)(C)
shall satisfy the requirements of this subsection with regard to the
registration of a bank holding company but not any requirement to
file an application to acquire a bank pursuant to section 3.

(b) The Board is authorized to issue such regulations and or-
ders as may be necessary to enable it to administer and carry out
the purposes of this Act and prevent evasions thereof.

(¢c) REPORTS AND EXAMINATIONS.—

(1) REPORTS.—

(A) IN GENERAL.—The Board, from time to time, may
require a bank holding company and any subsidiary of
such company to submit reports under oath to keep the
Board informed as to—

(i) its financial condition, systems for monitoring
and controlling financial and operating risks, and
transactions with depository institution subsidiaries of
the bank holding company; and

(i) compliance by the company or subsidiary with
applicable provisions of this Act or any other Federal
law that the Board has specific jurisdiction to enforce
against such company or subsidiary.

(B) USE OF EXISTING REPORTS.—
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(i) IN GENERAL.—For purposes of compliance with
this paragraph, the Board shall, to the fullest extent
possible, accept—

(I) reports that a bank holding company or
any subsidiary of such company has provided or
been required to provide to other Federal or State
supervisors or to appropriate self-regulatory orga-
nizations;

(II) information that is otherwise required to
be reported publicly; and

(III) externally audited financial statements.
(i) AVATLABILITY.—A bank holding company or a

subsidiary of such company shall provide to the Board,

at the request of the Board, a report referred to in

clause (i).

(ii1) REPORTS FILED WITH OTHER AGENCIES.—

(I) IN GENERAL.—In the event that the Board
requires a report under this subsection from a
functionally regulated subsidiary of a bank hold-
ing company of a kind that is not required by an-
other Federal or State regulatory authority or an
appropriate  self-regulatory organization, the
Board shall first request that the appropriate reg-
ulatory authority or self-regulatory organization
obtain such report.

(IT) AVAILABRILITY FROM OTHER SUBSIDIARY.—If
the report is not made available to the Board, and
the report is necessary to assess a material risk to
the bank holding company or any of its depository
institution subsidiaries or compliance with this
Act or any other Federal law that the Board has
specific jurisdiction to enforce against such com-
pany or subsidiary or the systems described in
paragraph (2)(A)Gi)(II), the Board may require
such functionally regulated subsidiary to provide
such a report to the Board.

(2) EXAMINATIONS.—

(A) EXAMINATION AUTHORITY FOR BANK HOLDING COM-
PANIES AND SUBSIDIARIES.—Subject to subparagraph (B),
the Board may make examinations of each bank holding
coanpany and each subsidiary of such holding company in
order—

(i) to inform the Board of the nature of the oper-
ations and financial condition of the holding company
and such subsidiaries;

(11) to inform the Board of—

(I) the financial and operational risks within
the holding company system that may pose a
threat to the safety and soundness of any deposi-
tory institution subsidiary of such holding com-
pany; and

(1I) the systems for monitoring and controlling
such risks; and
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(ii1) to monitor compliance with the provisions of
this Act or any other Federal law that the Board has
specific jurisdiction to enforce against such company
or subsidiary and those governing transactions and re-
lationships between any depository institution sub-
sidiary and its affiliates.

(B) FUNCTIONALLY REGULATED SUBSIDIARIES.—Not-

withstanding subparagraph (A), the Board may make ex-
aminations of a functionally regulated subsidiary of a bank
holding company only if—

(i) the Board has reasonable cause to believe that
such subsidiary is engaged in activities that pose a
material risk to an affiliated depository institution;

(i1) the Board reasonably determines, after review-
ing relevant reports, that examination of the sub-
sidiary is necessary to adequately inform the Board of
the systems described in subparagraph (A)Gi)(II); or

(ii1) based on reports and other available informa-
tion, the Board has reasonable cause to believe that a
subsidiary is not in compliance with this Act or any
other Federal law that the Board has specific jurisdic-
tion to enforce against such subsidiary, including pro-
visions relating to transactions with an affiliated de-
pository institution, and the Board cannot make such
determination through examination of the affiliated
depository institution or the bank holding company.
(C) RESTRICTED FOCUS OF EXAMINATIONS.—The Board

shall, to the fullest extent possible, limit the focus and
scope of any examination of a bank holding company to—

(i) the bank holding company; and
(i) any subsidiary of the bank holding company
that could have a materially adverse effect on the safe-
ty and soundness of any depository institution sub-
sidiary of the holding company due to—
(I) the size, condition, or activities of the sub-
sidiary; or
(II) the nature or size of transactions between
the subsidiary and any depository institution that
is also a subsidiary of the bank holding company.
(D) DEFERENCE TO BANK EXAMINATIONS.—The Board

shall, to the fullest extent possible, for the purposes of this
paragraph, use the reports of examinations of depository
institutions made by the appropriate Federal and State de-
pository institution supervisory authority.

(E) DEFERENCE TO OTHER EXAMINATIONS.—The Board

shall, to the fullest extent possible, forego an examination
by the Board under this paragraph and instead review the
reports of examination made of—

(i) any registered broker or dealer by or on behalf
of the Securities and Exchange Commission;

(ii) any registered investment adviser properly
registered by or on behalf of either the Securities and
Exchange Commission or any State;
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(ii1) any licensed insurance company by or on be-
half of any State regulatory authority responsible for
the supervision of insurance companies; and

(iv) any other subsidiary that the Board finds to
be comprehensively supervised by a Federal or State
authority.

(3) CAPITAL.—

(A) IN GENERAL.—The Board may not, by regulation,
guideline, order, or otherwise, prescribe or i1mpose any cap-
ital or capital adequacy rules, guidelines, standards, or re-
quirements on any functionally regulated subsidiary of a
bank holding company that—

(i) is not a depository institution; and

(ii) is—

(I) in compliance with the applicable capital
requirements of its Federal regulatory authority
(including the Securities and Exchange Commis-
sion) or State insurance authority;

(IT) properly registered as an investment ad-
viser under the Investment Advisers Act of 1940,
or with any State; or

(IIT) is licensed as an insurance agent with
the appropriate State insurance authority.

(B) RULE OF CONSTRUCTION.—Subparagraph (A) shall
not be construed as preventing the Board from imposing
capital or capital adequacy rules, guidelines, standards, or
requirements with respect to—

(i) activities of a registered investment adviser
other than with respect to investment advisory activi-
ties or activities incidental to investment advisory ac-
tivities; or

(i1) activities of a licensed insurance agent other
than insurance agency activities or activities inci-
dental to insurance agency activities.

(C) LIMITATIONS ON INDIRECT ACTION.—In developing,
establishing, or assessing bank holding company capital or
capital adequacy rules, guidelines, standards, or require-
ments for purposes of this paragraph, the Board may not
take into account the activities, operations, or investments
of an affiliated investment company registered under the
Investment Company Act of 1940, unless the investment
company is—

(i) a bank holding company; or

(i1) controlled by a bank holding company by rea-
son of ownership by the bank holding company (in-
cluding through all of its affiliates) of 25 percent or
more of the shares of the investment company, and
the shares owned by the bank holding company have
a market value equal to more than $1,000,000.

(4) FUNCTIONAL REGULATION OF SECURITIES AND INSUR-
ANCE ACTIVITIES.—

(A) SECURITIES ACTIVITIES.—Securities activities con-
ducted in a functionally regulated subsidiary of a deposi-
tory institution shall be subject to regulation by the Secu-
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rities and Exchange Commission, and by relevant State se-
curities authorities, as appropriate, subject to section 104
of the Gramm-Leach-Bliley Act, to the same extent as if
they were conducted in a nondepository institution sub-
sidiary of a bank holding company.

(B) INSURANCE ACTIVITIES.—Subject to section 104 of
the Gramm-Leach-Bliley Act, insurance agency and bro-
kerage activities and activities as principal conducted in a
functionally regulated subsidiary of a depository institu-
tion shall be subject to regulation by a State insurance au-
thority to the same extent as if they were conducted in a
nondepository institution subsidiary of a bank holding
company.

(5) DEFINITION.—For purposes of this subsection, the term

“functionally regulated subsidiary” means any company—

(A) that is not a bank holding company or a depository
institution; and

(B) that is—

(i) a broker or dealer that is registered under the
Securities Exchange Act of 1934;

(i) a registered investment adviser, properly reg-
istered by or on behalf of either the Securities and Ex-
change Commission or any State, with respect to the
investment advisory activities of such investment ad-
viser and activities incidental to such investment advi-
sory activities;

(iii) an investment company that is registered
under the Investment Company Act of 1940;

(iv) an insurance company, with respect to insur-
ance activities of the insurance company and activities
incidental to such insurance activities, that is subject
to supervision by a State insurance regulator; or

(v) an entity that is subject to regulation by the
Commodity Futures Trading Commission, with respect
to the commodities activities of such entity and activi-
ties incidental to such commodities activities.

(d) Before the expiration of two years following the date of en-
actment of this Act, and each year thereafter in the Board’s annual
report to the Congress, the Board shall report to the Congress the
results of the administration of this Act, stating what, if any, sub-
stantial difficulties have been encountered in carrying out the pur-
poses of this Act, and any recommendations as to changes in the
law which in the opinion of the Board would be desirable.

(e)(1) Notwithstanding any other provision of this Act, the
Board may, whenever it has reasonable cause to believe that the
continuation by a bank holding company of any activity or of own-
ership or control of any of its nonbank subsidiaries, other than a
nonbank subsidiary of a bank, constitutes a serious risk to the fi-
nancial safety, soundness, or stability of a bank holding company
subsidiary bank and is inconsistent with sound banking principles
or with the purposes of this Act or with the Financial Institutions
Supervisory Act of 1966, at the election of the bank holding
company—
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(A) order the bank holding company or any such nonbank
subsidiaries, after due notice and opportunity for hearing, and
after considering the views of the bank’s primary supervisor,
which shall be the Comptroller of the Currency in the case of
a national bank or the Federal Deposit Insurance Corporation
and the appropriate State supervisory authority in the case of
an insured nonmember bank, to terminate such activities or to
terminate (within one hundred and twenty days or such longer
period as the Board may direct in unusual circumstances) its
ownership or control of any such subsidiary either by sale or
by distribution of the shares of the subsidiary to the share-
holders of the bank holding company; or

(B) order the bank holding company, after due notice and
opportunity for hearing, and after consultation with the pri-
mary supervisor for the bank, which shall be the Comptroller
of the Currency in the case of a national bank, and the Federal
Deposit Insurance Corporation and the appropriate State su-
pervisor in the case of an insured nonmember bank, to termi-
nate (within 120 days or such longer period as the Board may
direct) the ownership or control of any such bank by such com-
pany.

The distribution referred to in subparagraph (A) shall be pro rata
with respect to all of the shareholders of the distributing bank
holding company, and the holding company shall not make any
charge to its shareholders arising out of such a distribution.

(2) The Board may in its discretion apply to the United States
district court within the jurisdiction of which the principal office of
the holding company is located, for the enforcement of any effective
and outstanding order issued under this section, and such court
shall have jurisdiction and power to order and require compliance
therewith, but except as provided in section 9 of this Act, no court
shall have jurisdiction to affect by injunction or otherwise the
issuance or enforcement of any notice or order under this section,
or to review, modify, suspend, terminate, or set aside any such no-
tice or order.

(f) In the course of or in connection with an application, exam-
ination, investigation or other proceeding under this Act, the
Board, or any member or designated representative thereof, includ-
ing any person designated to conduct any hearing under this Act,
shall have the power to administer oaths and affirmations, to take
or cause to be taken depositions, and to issue, revoke, quash, or
modify subpenas and subpenas duces tecum; and the Board is em-
powered to make rules and regulations to effectuate the purposes
of this subsection. The attendance of witnesses and the production
of documents provided for in this subsection may be required from
any place in any State or in any territory or other place subject to
the jurisdiction of the United States at any designated place where
such proceeding is being conducted. Any party to proceedings under
this Act may apply to the United States District Court for the Dis-
trict of Columbia, or the United States district court for the judicial
district or the United States court in any territory in which such
proceeding is being conducted or where the witness resides or car-
ries on business, for the enforcement of any subpena or subpena
duces tecum issued pursuant to this subsection, and such courts
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shall have jurisdiction and power to order and require compliance
therewith. Witnesses subpenaed under this subsection shall be paid
the same fees and mileage that are paid witnesses in the district
courts of the United States. Any service required under this sub-
section may be made by registered mail, or in such other manner
reasonably calculated to give actual notice as the Board may by
regulation or otherwise provide. Any court having jurisdiction of
any proceeding instituted under this subsection may allow to any
such party such reasonable expenses and attorneys’ fees as it
deems just and proper. Any person who willfully shall fail or refuse
to attend and testify or to answer any lawful inquiry or to produce
books, papers, correspondence, memoranda, contracts, agreements,
or other records, if in such person’s power so to do, in obedience
to the subpena of the Board, shall be guilty of a misdemeanor and,
upon conviction, shall be subject to a fine of not more than $1,000
or to imprisonment for a term of not more than one year or both.

(g) AUTHORITY OF STATE INSURANCE REGULATOR AND THE SE-
CURITIES AND EXCHANGE COMMISSION.—

(1) IN GENERAL.—Notwithstanding any other provision of
law, any regulation, order, or other action of the Board that re-
quires a bank holding company to provide funds or other assets
to a subsidiary depository institution shall not be effective nor
enforceable with respect to an entity described in subpara-
graph (A) if—

(A) such funds or assets are to be provided by—

(i) a bank holding company that is an insurance
company, a broker or dealer registered under the Se-
curities Exchange Act of 1934, an investment company
registered under the Investment Company Act of 1940,
or an investment adviser registered by or on behalf of
either the Securities and Exchange Commission or any
State; or

(i1) an affiliate of the depository institution that is
an insurance company or a broker or dealer registered
under the Securities Exchange Act of 1934, an invest-
ment. company registered under the Investment Com-
pany Act of 1940, or an investment adviser registered
by or on behalf of either the Securities and Exchange
Commission or any State; and
(B) the State insurance authority for the insurance

company or the Securities and Exchange Commission for
the registered broker, dealer, investment adviser (solely
with respect to investment advisory activities or activities
incidental thereto), or investment company, as the case
may be, determines in writing sent to the holding company
and the Board that the holding company shall not provide
such funds or assets because such action would have a ma-
terial adverse effect on the financial condition of the insur-
ance company or the broker, dealer, investment company,
or investment adviser, as the case may be.

(2) NOTICE TO STATE INSURANCE AUTHORITY OR SEC RE-
QUIRED.—If the Board requires a bank holding company, or an
affiliate of a bank holding company, that is an insurance com-
pany or a broker, dealer, investment. company, or investment
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adviser described in paragraph (1)(A) to provide funds or as-
sets to a depository institution subsidiary of the holding com-
pany pursuant to any regulation, order, or other action of the
Board referred to in paragraph (1), the Board shall promptly
notify the State insurance authority for the insurance com-
pany, the Securities and Exchange Commission, or State secu-
rities regulator, as the case may be, of such requirement.

(3) DIVESTITURE IN LIEU OF OTHER ACTION.—If the Board
receives a notice described in paragraph (1)(B) from a State in-
surance authority or the Securities and Exchange Commission
with regard to a bank holding company or affiliate referred to
in that paragraph, the Board may order the bank holding com-
pany to divest the depository institution not later than 180
days after receiving the notice, or such longer period as the
Board determines consistent with the safe and sound operation
of the depository institution.

(4) CONDITIONS BEFORE DIVESTITURE.—During the period
beginning on the date an order to divest is issued by the Board
under paragraph (3) to a bank holding company and ending on
the date the divestiture is completed, the Board may impose
any conditions or restrictions on the holding company’s owner-
ship or operation of the depository institution, including re-
stricting or prohibiting transactions between the depository in-
stitution and any affiliate of the institution, as are appropriate
under the circumstances.

(5) RULE OF CONSTRUCTION.—No provision of this sub-
section may be construed as limiting or otherwise affecting, ex-
cept to the extent specifically provided in this subsection, the
regulatory authority, including the scope of the authority, of
any Federal agency or department with regard to any entity
that is within the jurisdiction of such agency or department.

BORROWING BY BANK HOLDING COMPANY OR ITS SUBSIDIARIES
SEC. 6. [Repealed by Public Law 89-485; 80 Stat. 240.]

RESERVATION OF RIGHTS TO STATES

SEc. 7. [12 U.S.C. 1846] (a) IN GENERAL.—No provision of this
Act shall be construed as preventing any State from exercising
such powers and jurisdiction which it now has or may hereafter
have with respect to companies, banks, bank holding companies,
and subsidiaries thereof.

(b) STATE TAXATION AUTHORITY NOT AFFECTED.—No provision
of this Act shall be construed as affecting the authority of any
State or political subdivision of any State to adopt, apply, or
administer any tax or method of taxation to any bank, bank hold-
ing company, or foreign bank, or any affiliate of any bank, bank
holding company, or foreign bank, to the extent that such tax or
tax method is otherwise permissible by or under the Constitution
of the United States or other Federal law.

PENALTIES
SEC. 8. [12 U.S.C. 1847] (a) CRIMINAL PENALTY.—
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(1) Whoever knowingly violates any provision of this Act
or, being a company, violates any regulation or order issued by
the Board under this Act, shall be imprisoned not more than
1 year, fined not more than $100,000 per day for each day dur-
ing which the violation continues, or both.

(2) Whoever, with the intent to deceive, defraud, or profit
significantly, knowingly violates any provision of this Act shall
be imprisoned not more than 5 years, fined not more than
$1,000,000 per day for each day during which the violation
continues, or both. Every officer, director, agent, and employee
of a bank holding company shall be subject to the same pen-
alties for false entries in any book, report, or statement of such
bank holding company as are applicable to officers, directors,
agents, and employees of member banks for false entries in
any books, reports, or statements of member banks under sec-
tion 1005 of title 18, United States Code.

(b) Cvi. MONEY PENALTY.—

(1) PENALTY.—Any company which violates, and any indi-
vidual who participates in a violation of, any provision of this
Act, or any regulation or order issued pursuant thereto, shall
forfeit and pay a civil penalty of not more than $25,000 for
each day during which such violation continues.

(2) ASSESSMENT; ETC.—Any penalty imposed under para-
graph (1) may be assessed and collected by the Board in the
manner provided in subparagraphs (E), (F), (G), and (I) of sec-
tion 8(i)(2) of the Federal Deposit Insurance Act for penalties
imposed (under such section) and any such assessment shall be
subject to the provisions of such section.

(3) HEARING.—The company or other person against whom
any penalty is assessed under this subsection shall be afforded
an agency hearing if such association or person submits a re-
quest for such hearing within 20 days after the issuance of the
notice of assessment. Section 8(h) of the Federal Deposit Insur-
ance Act shall apply to any proceeding under this subsection.

(4) D1sSBURSEMENT.—AIl penalties collected under author-
ity of this subsection shall be deposited into the Treasury.

(5) VIOLATE DEFINED.—For purposes of this section, the
term “violate” includes any action (alone or with another or
others) for or toward causing, bringing about, participating in,
counseling, or aiding or abetting a violation.

(6) REGULATIONS.—The Board shall prescribe regulations
establishing such procedures as may be necessary to carry out
this subsection.

(¢) NoticE UNDER THIS SECTION AFTER SEPARATION FrOM
SERVICE.—The resignation, termination of employment or partici-
pation, or separation of an institution-affiliated party (within the
meaning of section 3(u) of the Federal Deposit Insurance Act) with
respect to a bank holding company (including a separation caused
by the deregistration of such a company) shall not affect the juris-
diction and authority of the Board to issue any notice and proceed
under this section against any such party, if such notice is served
before the end of the 6-year period beginning on the date such
party ceased to be such a party with respect to such holding com-
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pany (whether such date occurs before, on, or after the date of the
enactment of this subsection).
(d) PENALTY FOR FAILURE TO MAKE REPORTS.—

(1) FIRST TIER.—Any company which—

(A) maintains procedures reasonably adapted to avoid
any inadvertent error and, unintentionally and as a result
of such an error—

(i) fails to make, submit, or publish such reports
or information as may be required under this Act or
under regulations prescribed by the Board pursuant to
this Act, within the period of time specified by the
Board; or

(i1) submits or publishes any false or misleading
report or information; or
(B) inadvertently transmits or publishes any report

which is minimally late,
shall be subject to a penalty of not more than $2,000 for each
day during which such failure continues or such false or mis-
leading information is not corrected. The company shall have
the burden of proving that an error was inadvertent and that
a report was inadvertently transmitted or published late.

(2) SECOND TIER.—Any company which—

(A) fails to make, submit, or publish such reports or
information as may be required under this Act or under
regulations prescribed by the Board pursuant to this Act,
within the period of time specified by the Board; or

(B) submits or publishes any false or misleading re-
port or information,

in a manner not described in paragraph (1) shall be subject to
a penalty of not more than $20,000 for each day during which
such failure continues or such false or misleading information
is not corrected.

(3) THIRD TIER.—Notwithstanding paragraph (2), if any
company knowingly or with reckless disregard for the accuracy
of any information or report described in paragraph (2) sub-
mits or publishes any false or misleading report or information,
the Board may, in its discretion, assess a penalty of not more
than $1,000,000 or 1 percent of total assets of such company,
whichever is less, per day for each day during which such fail-
ure continues or such false or misleading information is not
corrected.

(4) ASSESSMENT; ETC.—Any penalty imposed under para-
graph (1), (2), or (3) shall be assessed and collected by the
Board in the manner provided in subsection (b) (for penalties
imposed under such subsection) and any such assessment (in-
cluding the determination of the amount of the penalty) shall
be subject to the provisions of such subsection.

(5) HEARING.—Any company against which any penalty is
assessed under this subsection shall be afforded an agency
hearing if such company submits a request for such hearing
within 20 days after the issuance of the notice of assessment.
Section 8(h) of the Federal Deposit Insurance Act shall apply
to any proceeding under this subsection.



Sec. 9 BANK HOLDING COMPANY ACT OF 1956 104

JUDICIAL REVIEW

SEc. 9. [12 U.S.C. 1848] Any party aggrieved by an order of
the Board under this Act may obtain a review of such order in the
United States Court of Appeals within any circuit wherein such
party has its principal place of business, or in the Court of Appeals
in the District of Columbia, by filing in the court, within thirty
days after the entry of the Board’s order, a petition praying that
the order of the Board be set aside. A copy of such petition shall
be forthwith transmitted to the Board by the clerk of the court, and
thereupon the Board shall file in the court the record made before
the Board, as provided in section 2112 of title 28, United States
Code. Upon the filing of such petition the court shall have jurisdic-
tion to affirm, set aside, or modify the order of the Board and to
require the Board to take such action with regard to the matter
under review as the court deems proper. The findings of the Board
als to the facts, if supported by substantial evidence, shall be con-
clusive.

AMENDMENTS TO INTERNAL REVENUE CODE OF 1954

SEC. 10. [Section 10 contains an amendment to the Internal
Revenue Code of 1954 regarding distributions pursuant to the
Bank Holding Company Act of 1956. Refer to subchapter O of chap-
ter 1 of such Code for such amendment.]

SEC. 10A. [12 U.S.C. 1848a] LIMITATION ON RULEMAKING, PRUDEN-
TIAL, SUPERVISORY, AND ENFORCEMENT AUTHORITY OF
THE BOARD.

(a) LIMITATION ON DIRECT AcCTION.—The Board may not pre-
scribe regulations, issue or seek entry of orders, impose restraints,
restrictions, guidelines, requirements, safeguards, or standards, or
otherwise take any action under or pursuant to any provision of
this Act or section 8 of the Federal Deposit Insurance Act against
or with respect to a functionally regulated subsidiary of a bank
holding company unless—

(1) the action is necessary to prevent or redress an unsafe
or unsound practice or breach of fiduciary duty by such sub-
sidiary that poses a material risk to—

(A) the financial safety, soundness, or stability of an
affiliated depository institution; or
(B) the domestic or international payment system; and

(2) the Board finds that it is not reasonably possible to
protect. effectively against the material risk at issue through
action directed at or against the affiliated depository institu-
tion or against depository institutions generally.

(b) LIMITATION ON INDIRECT ACTION.—The Board may not pre-
scribe regulations, issue or seek entry of orders, impose restraints,
restrictions, guidelines, requirements, safeguards, or standards, or
otherwise take any action under or pursuant to any provision of
this Act or section 8 of the Federal Deposit Insurance Act against
or with respect to a bank holding company that requires the bank
holding company to require a functionally regulated subsidiary of
the holding company to engage, or to refrain from engaging, in any
conduct or activities unless the Board could take such action di-
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rectly against or with respect to the functionally regulated sub-
sidiary in accordance with subsection (a).

(¢) ACTIONS SPECIFICALLY AUTHORIZED.—Notwithstanding sub-
section (a) or (b), the Board may take action under this Act or sec-
tion 8 of the Federal Deposit Insurance Act to enforce compliance
by a functionally regulated subsidiary of a bank holding company
with any Federal law that the Board has specific jurisdiction to en-
force against such subsidiary.

(d) FUNCTIONALLY REGULATED SURSIDIARY DEFINED.—For pur-
poses of this section, the term “functionally regulated subsidiary”
has the meaning given the term in section 5(c)(5).

SAVING PROVISION

SEc. 11. [12 U.S.C. 1849] (a) Nothing herein contained shall
be interpreted or construed as approving any act, action, or conduct
which is or has been or may be in violation of existing law, nor
shall anything herein contained constitute a defense to any action,
suit, or proceeding pending or hereafter instituted on account of
any prohibited antitrust or monopolistic act, action, or conduct, ex-
cept as specifically provided in this section.

(b) ANTITRUST REVIEW.—

(1) IN GENERAL.—The Board shall immediately notify the
Attorney General of any approval by it pursuant to section 3
of a proposed acquisition, merger, or consolidation transaction
and, if the transaction also involves an acquisition under sec-
tion 4, the Board shall also notify the Federal Trade Commis-
sion of such approval. If the Board has found that it must act
immediately in order to prevent the probable failure of a bank
or bank holding company involved in any such transaction, the
transaction may be consummated immediately upon approval
by the Board. If the Board has advised the Comptroller of the
Currency or the State supervisory authority, as the case may
be, of the existence of an emergency requiring expeditious ac-
tion and has required the submission of views and rec-
ommendations within ten days, the transaction may not be
consummated before the fifth calendar day after the date of ap-
proval by the Board. In all other cases, the transaction may
not be consummated before the thirtieth calendar day after the
date of approval by the Board or, if the Board has not received
any adverse comment from the Attorney General of the United
States relating to competitive factors, such shorter period of
time as may be prescribed by the Board with the concurrence
of the Attorney General, but in no event less than 15 calendar
days after the date of approval. Any action brought under the
antitrust laws arising out of an acquisition, merger, or consoli-
dation transaction approved under section 3 shall be com-
menced prior to the earliest time under this subsection at
which the transaction approval under section 3 might be con-
summated. The commencement of such an action shall stay the
effectiveness of the Board’s approval unless the court shall oth-
erwise specifically order. In any such action, the court shall re-
view de novo the issues presented. In any judicial proceeding
attacking any acquisition, merger, or consolidation transaction
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approved pursuant to section 3 on the ground that such trans-

action alone and of itself constituted a violation of any anti-

trust laws other than section 2 of the Act of July 2, 1890 (sec-
tion 2 of the Sherman Antitrust Act, 15 U.S.C. 2), the stand-
ards applied by the court shall be identical with those that the

Board is directed to apply under section 3 of this Act. Upon the

consummation of an acquisition, merger, or consolidation

transaction approved under section 3 in compliance with this

Act and after the termination of any antitrust litigation com-

menced within the period prescribed in this section, or upon

the termination of such period if no such litigation is com-
menced therein, the transaction may not thereafter be attacked
in any judicial proceeding on the ground that it alone and of
itself constituted a violation of any antitrust laws other than
section 2 of the Act of July 2, 1890 (section 2 of the Sherman

Antitrust Act, 15 U.S.C. 2), but nothing in this Act shall

exempt any bank holding company involved in such a trans-

action from complying with the antitrust laws after the con-
summation of such transaction.

(2) SECTION 13(f) CASES.—(A) If—

(i) the Federal Deposit Insurance Corporation learns
that a bank insured by such Corporation is in danger of
closing; and

(i1) the Corporation is considering assisting the acqui-
sition of such bank and its affiliated banks by another
bank or holding company under section 13(f) of the Federal
Deposit. Insurance Act and such acquisition is subject to
the approval of the Board under section 3 of this Act,

};‘he Corporation shall immediately notify the Board of such

acts.

(B) Upon receipt of notice from the Federal Deposit Insur-
ance Corporation under subparagraph (A) or at such earlier
time as deemed appropriate by the Board, the Board shall
immediately notify the Attorney General of the United States
of the facts concerning the possible acquisition.

(C) Within 5 days of receiving notice under subparagraph
(B), the Attorney General shall notify the Board in writing of
the Attorney General’s preliminary finding as to the consist-
ency of the possible acquisition with the antitrust laws.

(D) The Board may reduce or eliminate the post-approval
waiting period established under paragraph (1) for an acquisi-
tion to which this paragraph applies, except that such period
may not be eliminated or reduced to less than 5 days without
the concurrence of the Attorney General.

(¢) In any action brought under the antitrust laws arising out
of any acquisition, merger, or consolidation transaction approved by
the Board under section 3 of this Act, the Board and any State
banking supervisory agency having jurisdiction within the State in-
volved, may appear as a party of its own motion and as of right,
and be represented by its counsel.

(d) Any acquisition, merger, or consolidation of the kind de-
scribed in section 3(a) of this Act which was consummated at any
time prior or subsequent to May 9, 1956, and as to which no litiga-
tion was initiated by the Attorney General prior to the date of
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enactment of this amendment, ! shall be conclusively presumed not
to have been in violation of any antitrust laws other than section
2 of the Act of July 2, 1890 (section 2 of the Sherman Antitrust
Act, 15 U.S.C. 2).

(e) Any court having pending before it on or after the date of
enactment of this amendment! any litigation initiated under the
antitrust laws by the Attorney General with respect to any acquisi-
tion, merger, or consolidation of the kind described in section 3(a)
of this Act shall apply the substantive rule of law set forth in sec-
tion 3 of this Act.

(f) For the purposes of this section, the term “antitrust laws”
means the Act of July 2, 1890 (the Sherman Antitrust Act, 15
U.S.C. 1-7), the Act of October 15, 1914 (the Clayton Act, 15 U.S.C.
12-27), and any other Acts in pari materia.

SEPARABILITY OF PROVISIONS

SEcC. 12. If any provision of this Act, or the application of such
provision to any person or circumstance, shall be held invalid, the
remainder of the Act, and the application of such provision to per-
sons or circumstances other than those to which it is held invalid,
shall not be affected thereby.

1Such date of enactment was July 1, 1966.
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BANK HOLDING COMPANY ACT AMENDMENTS OF 1970!

AN ACT To amend the Bank Holding Company Act ofi 1956, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Bank Holding Company Act Amendments of 1970”.

TITLE I—BANK HOLDING COMPANIES

* * * * * * *

SEc. 105. [12 U.S.C. 1850] With respect to any proceeding be-
fore the Federal Reserve Board wherein an applicant seeks author-
ity to acquire a subsidiary which is a bank under section 3 of the
Bank Holding Company Act of 1956 or to engage in an activity oth-
erwise prohibited under section 106 of this Act, a party who would
become a competitor of the applicant or subsidiary thereof by virtue
of the applicant’s or its subsidiary’s acquisition, entry into the busi-
ness involved, or activity, shall have the right to be a party in in-
terest in the proceeding and, in the event of an adverse order of
the Board, shall have the right as an aggrieved party to obtain ju-
dicial review thereof as provided in section 9 of such Act of 1956
or as otherwise provided by law.

(¢) ANTITYING.—Section 106(a) of the Bank Holding Company
Act Amendments of 1970 (12 U.S.C. 1971) is amended by adding
at the end the following: “For purposes of this section, a financial
subsidiary of a national bank engaging in activities pursuant to
section 5136A(a) of the Revised Statutes of the United States shall
be deemed to be a subsidiary of a bank holding company, and not
a subsidiary of a bank.”.

SEC. 106. (a) [12 U.S.C. 1971] As used in this section, the
terms “bank”, “bank holding company”, “subsidiary”, and “Board”
have the meaning ascribed to such terms in section 2 of the Bank
Holding Company Act of 1956. For purposes of this section only,
the term “company”, as used in section 2 of the Bank Holding Com-
pany Act of 1956, means any person, estate, trust, partnership, cor-
poration, association, or similar organization, but does not include
any corporation the majority of the shares of which are owned by
the United States or by any State. The term “trust service” means
any service customarily performed by a bank trust department. For
purposes of this section, a financial subsidiary of a national bank
engaging in activities pursuant to section 5136A(a) of the Revised
Statutes of the United States shall be deemed to be a subsidiary
of a bank holding company, and not a subsidiary of a bank.

(b) [12 U.S.C. 1972] (1) A bank shall not in any manner ex-
tend credit, lease or sell property of any kind, or furnish any serv-

1Sections 101, 102, 103, and 104 of such Act amended the Bank Holding Company Act of
1956. Title 11 of such Act contained provisions relating to coinage.

m
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ice, or fix or vary the consideration for any of the foregoing, on the
condition or requirement—

(A) that the customer shall obtain some additional credit,
property, or service from such bank other than a loan, dis-
count, deposit, or trust service;

(B) that the customer shall obtain some additional credit,
property, or service from a bank holding company of such
bank, or from any other subsidiary of such bank holding com-
pany;

(C) that the customer provide some additional credit, prop-
erty, or service to such bank, other than those related to and
usually provided in connection with a loan, discount, deposit,
or trust service;

(D) that the customer provide some additional credit, prop-
erty, or service to a bank holding company of such bank, or to
any other subsidiary of such bank holding company; or

(E) that the customer shall not obtain some other credit,
property, or service from a competitor of such bank, a bank
holding company of such bank, or any subsidiary of such bank
holding company, other than a condition or requirement that
such bank shall reasonably impose in a credit transaction to
assure the soundness of the credit.

The Board may by regulation or order permit such exceptions to
the foregoing prohibition and the prohibitions of section 4(f)(9) and
4(h)(2) of the Bank Holding Company Act of 1956 as it considers
will not be contrary to the purposes of this section.

(2)(A) No bank which maintains a correspondent account in the
name of another bank shall make an extension of credit to an exec-
utive officer or director of, or to any person who directly or indi-
rectly or acting through or in concert with one or more persons
owns, controls, or has the power to vote more than 10 per centum
of any class of voting securities of, such other bank or to any re-
lated interest of such person unless such extension of credit is
made on substantially the same terms, including interest rates and
collateral as those prevailing at the time for comparable trans-
actions with other persons and does not involve more than the nor-
mal risk of repayment or present other unfavorable features.

(B) No bank shall open a correspondent account at another
bank while such bank has outstanding an extension of credit to an
executive officer or director of, or other person who directly or indi-
rectly or acting through or in concert with one or more persons
owns, controls, or has the power to vote more than 10 per centum
of any class of voting securities of, the bank desiring to open the
account or to any related interest of such person, unless such
extension of credit was made on substantially the same terms, in-
cluding interest rates and collateral as those prevailing at the time
for comparable transactions with other persons and does not in-
volve more than the normal risk of repayment or present other un-
favorable features.

(C) No bank which maintains a correspondent account at an-
other bank shall make an extension of credit to an executive officer
or director of, or to any person who directly or indirectly acting
through or in concert with one or more persons owns, controls, or
has the power to vote more than 10 per centum of any class of vot-
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ing securities of, such other bank or to any related interest of such
person, unless such extension of credit is made on substantially the
same terms, including interest rates and collateral as those pre-
vailing at the time for comparable transactions with other persons
and does not involve more than the normal risk of repayment or
present other unfavorable features.

(D) No bank which has outstanding an extension of credit to
an executive officer or director of, or to any person who directly or
indirectly or acting through or in concert with one or more persons
owns, controls, or has the power to vote more than 10 per centum
of any class of voting securities of, another bank or to any related
interest of such person shall open a correspondent account at such
other bank, unless such extension of credit was made on substan-
tially the same terms, including interest rates and collateral as
those prevailing at the time for comparable transactions with other
persons and does not involve more than the normal risk of repay-
ment. or present other unfavorable features.

(E) For purposes of this paragraph, the term “extension of
credit” shall have the meaning prescribed by the Board pursuant
to section 22(h) of the Federal Reserve Act (12 U.S.C. 375b), and
the term “executive officer” shall have the same meaning given it
under section 22(g) of the Federal Reserve Act.

(F) C1IvIL, MONEY PENALTY.—

(i) FIRST TIER.—Any bank which, and any institution-affili-
ated party (within the meaning of section 3(u) of the Federal
Deposit Insurance Act) with respect to such bank who, violates
any provision of this paragraph shall forfeit and pay a civil
penalty of not more than $5,000 for each day during which
such violation continues.

(ii)) SEcoND TIER.—Notwithstanding clause (i), any bank
which, and any institution-affiliated party (within the meaning
of section 3(u) of the Federal Deposit Insurance Act) with re-
spect to such bank who—

(I)(aa) commits any violation described in clause (i);
(bb) recklessly engages in an unsafe or unsound prac-
tice in conducting the affairs of such bank; or

(cc) breaches any fiduciary duty;
(ITI) which violation, practice, or breach—

(aa) is part of a pattern of misconduct;

(bb) causes or is likely to cause more than a mini-
mal loss to such bank; or

(cc) results in pecuniary gain or other benefit to
such party,

shall forfeit and pay a civil penalty of not more than $25,000

for each day during which such violation, practice, or breach

continues.

(ii1)) THIRD TIER.—Notwithstanding clauses (i) and (i), any
bank which, and any institution-affiliated party (within the
meaning of section 3(u) of the Federal Deposit Insurance Act)
with respect to such bank who—

(I) knowingly—
(aa) commits any violation described in clause (i);
(bb) engages in any unsafe or unsound practice in
conducting the affairs of such bank; or
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(cc) breaches any fiduciary duty; and
(ID) knowingly or recklessly causes a substantial loss
to such bank or a substantial pecuniary gain or other ben-
efit to such party by reason of such wviolation, practice, or
breach,

shall forfeit and pay a civil penalty in an amount not to exceed

the applicable maximum amount determined under clause (iv)

for each day during which such violation, practice, or breach

continues.

(iv) MAXIMUM AMOUNTS OF PENALTIES FOR ANY VIOLATION
DESCRIBED IN CLAUSE (iii).—The maximum daily amount of any
civil penalty which may be assessed pursuant to clause (iii) for
any violation, practice, or breach described in such clause is—

(I) in the case of any person other than a bank, an
amount to not exceed $1,000,000; and
(II) in the case of a bank, an amount not to exceed the
lesser of—
(aa) $1,000,000; or
(bb) 1 percent of the total assets of such bank.

(v) ASSESSMENT; ETC.—Any penalty imposed under clause

(i), (i1), or (iii) may be assessed and collected—
(I) in the case of a national bank, by the Comptroller
of the Currency;
(IT) in the case of a State member bank, by the Board;
and
(IIT) in the case of an insured nonmember State bank,
by the Federal Deposit Insurance Corporation,
in the manner provided in subparagraphs (E), (F), (G), and (I) of
section 8(i)(2) of the Federal Deposit Insurance Act for penalties
imposed (under such section) and any such assessment shall be
subject to the provisions of such section.

(vi) HEARING.—The bank or other person against whom
any penalty is assessed under this subparagraph shall be af-
forded an agency hearing if such bank or person submits a re-
quest for such hearing within 20 days after the issuance of the
notice of assessment. Section 8(h) of the Federal Deposit Insur-
ance Act shall apply to any proceeding under this subpara-
graph.

(vii) DISBURSEMENT.—AII penalties collected under author-
ity of this subsection shall be deposited into the Treasury.

(viii) VIOLATE DEFINED.—For purposes of this paragraph,
the term “violate” includes any action (alone or with another
or others) for or toward causing, bringing about, participating
in, counseling, or aiding or abetting a violation.

(ix) REGULATIONS.—The Comptroller of the Currency, the
Board, and the Federal Deposit Insurance Corporation shall
prescribe regulations establishing such procedures as may be
necessary to carry out this subparagraph.

(G)(i) Each executive officer and each stockholder of record who
directly or indirectly owns, controls, or has the power to vote more
than 10 per centum of any class of voting securities of an insured
bank shall make a written report to the board of directors of such
bank for any year during which such executive officer or share-
holder has outstanding an extension of credit from a bank which
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maintains a corresponding account in the name of such bank. Such
report shall include the following information:

(1) the maximum amount of indebtedness to the bank
maintaining the correspondent account during such year of (a)
such executive officer or stockholder of record, (b) each com-
pany controlled by such executive officer or stockholder, or (c)
each political or campaign committee the funds or services of
which will benefit such executive officer or stockholder, or
which is controlled by such executive officer or stockholder;

(2) the amount of indebtedness to the bank maintaining
the correspondent account outstanding as of a date not more
than ten days prior to the date of filing of such report of (a)
such executive officer or stockholder of record, (b) each com-
pany controlled by such executive officer or stockholder, or (c)
each political or campaign committee the funds or services of
which will benefit such executive officer or stockholder;

(3) the range of interest rates charged on such indebted-
ness of such executive officer or stockholder of record; and

(4) the terms and conditions of such indebtedness of such
executive officer or stockholder of record.

(i) The appropriate Federal banking agencies are authorized to
issue rules and regulations, including definitions of terms, to re-
quire the reporting and public disclosure of information by any
bank or executive officer or principal shareholder thereof con-
cerning any extension of credit by a correspondent bank to the re-
porting bank’s executive officers or principal shareholders, or the
related interests of such persons.

(H) For the purpose of this paragraph—

(i) the term “bank” includes a mutual savings bank, a sav-
ings bank, and a savings association (as those terms are de-
fined in section 3 of the Federal Deposit Insurance Act);

(i1) the term “related interests of such persons” includes
any company controlled by such executive officer, director, or
person, or any political or campaign committee the funds or
services of which will benefit such executive officer, director, or
person or which is controlled by such executive officer, director,
or person; and

(ii1) the terms “control of a company” and “company” have
the same meaning as under section 22(h) of the Federal Re-
serve Act (12 U.S.C. 375b).

(I) NoricE UNDER THIS SECTION AFTER SEPARATION FROM
SERVICE.—The resignation, termination of employment or partici-
pation, or separation of an institution-affiliated party (within the
meaning of section 3(u) of the Federal Deposit Insurance Act) with
respect to such a bank (including a separation caused by the clos-
ing of such a bank) shall not affect the jurisdiction and authority
of the appropriate Federal banking agency to issue any notice and
proceed under this section against any such party, if such notice is
served before the end of the 6-year period beginning on the date
such party ceased to be such a party with respect to such bank
(whether such date occurs before, on, or after the date of the enact-
ment of this subparagraph).

(¢) [12 U.S.C. 19731 The district courts of the United States
have jurisdiction to prevent and restrain violations of subsection (b)
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of this section and it is the duty of the United States attorneys,
under the direction of the Attorney General, to institute pro-
ceedings in equity to prevent and restrain such violations. The pro-
ceedings may be by way of a petition setting forth the case and
praying that the violation be enjoined or otherwise prohibited.
When the parties complained of have been duly notified of the peti-
tion, the court shall proceed, as soon as possible, to the hearing and
determination of the case. While the petition is pending, and before
final decree, the court may at any time make such temporary re-
straining order or prohibition as it deems just. Whenever it ap-
pears to the court that the ends of justice require that other parties
be brought before it, the court may cause them to be summoned
whether or not they reside in the district in which the court is held,
and subpenas to that end may be served in any district by the mar-
shal thereof.

(d) [12 U.S.C. 1974] In any action brought by or on behalf of
the United States under subsection (b), subpenas for witnesses may
run into any district, but no writ of subpena may issue for wit-
nesses living out of the district in which the court is held at a
greater distance than one hundred miles from the place of holding
the same without the prior permission of the trial court upon
proper application and cause shown.

(e) [12 U.S.C. 1975] Any person who is injured in his business
or property by reason of anything forbidden in subsection (b) may
sue therefor in any district court of the United States in which the
defendant resides or is found or has an agent, without regard to
the amount in controversy, and shall be entitled to recover three
times the amount of the damages sustained by him, and the cost
of suit, including a reasonable attorney’s fee.

(f) [12 U.S.C. 19761 Any person may_sue for and have injunc-
tive relief, in any court of the United States having jurisdiction
over the parties, against threatened loss or damage by reason of a
violation of subsection (b), under the same conditions and prin-
ciples as injunctive relief against threatened conduct that will
cause loss or damage is granted by courts of equity and under the
rules governing such proceedings. Upon the execution of proper
bond against damages for an injunction improvidently granted and
a showing that the danger of irreparable loss or damage is imme-
diate, a preliminary injunction may issue.

(g)(1) [12 U.S.C. 1977] Subject to paragraph (2), any action to
enforce any cause of action under this section shall be forever
barred unless commenced within four years after the cause of ac-
tion accrued.

(2) Whenever any enforcement action is instituted by or on be-
half of the United States with respect to any matter which is or
could be the subject of a private right of action under this section,
the running of the statute of limitations in respect of every private
right of action arising under this section and based in whole or in
part on such matter shall be suspended during the pendency of the
enforcement action so instituted and for one year thereafter: Pro-
vided, That whenever the running of the statute of limitations in
respect of a cause of action arising under this section is suspended
under this paragraph, any action to enforce such cause of action
shall be forever barred unless commenced either within the period
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of suspension or within the four-year period referred to in para-
graph (1).

(h) [12 U.S.C. 1978] Nothing contained in this section shall be
construed as affecting in any manner the right of the United States
or any other party to bring an action under any other law of the
United States or of any State, including any right which may exist
in addition to specific statutory authority, challenging the legality
of any act or practice which may be proscribed by this section. No
regulation or order issued by the Board under this section shall in
any manner constitute a defense to such action.
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BANK PROTECTION ACT OF 1968

AN ACT To provide security measures for banks and other financial institutions,
and to provide for the appointment ofi the Federal Savings and Loan Insurance
Corporation as receiver

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Bank Protection Act of 1968”.

SEc. 2. [12 U.S.C. 1881] As used in this Act the term “Federal
supervisory agency’ means—

(1) The Comptroller of the Currency with respect to na-
tional banks and district banks,

(2) The Board of Governors of the Federal Reserve System
with respect to Federal Reserve banks and State banks which
are members of the Federal Reserve System,

(3) The Federal Deposit Insurance Corporation with re-
spect to State banks which are not members of the Federal Re-
serve System but the deposits of which are insured by the Fed-
eral Deposit Insurance Corporation and State savings associa-
tions, and

(4) The Director of the Office of Thrift Supervision with re-
spect to Federal savings!.

SEc. 3. [12 U.S.C. 1882] (a) Within six months from the date
of this Act, each Federal supervisory agency shall promulgate rules
establishing minimum standards with which each bank or savings
and loan association must comply with respect to the installation,
maintenance, and operation of security devices and procedures, rea-
sonable in cost, to discourage robberies, burglaries, and larcenies
and to assist in the identification and apprehension of persons who
commit such acts.

(b) The rules shall establish the time limits within which
banks and savings and loan associations shall comply with the
standards.

SEC. 4. [12 U.S.C. 1883] The Federal supervisory agencies
shall consult with 2

(1) insurers furnishing insurance protection against losses
resulting from robberies, burglaries, and larcenies committed
against financial institutions referred to in section 2, and

(2) State agencies having supervisory or regulatory respon-
sibilities with respect to such insurers 2

to determine the feasibility and desirability of premium rate dif-
ferentials based on the installation, maintenance, and operation of
security devices and procedures. The Federal supervisory agencies
shall report to the Congress the results of their consultations pur-

180 in original. The phrase “and State savings associations”, which was added at the end of
paragraph (3) by section 744(h)(2) of the Financial Institutions Reform, Recovery, and Enforce-
ment Act of 1989, should probably have been added at the end of paragraph (4).

280 in original. No punctuation marks.
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suant. to this section not later than two years after the date of
enactment of this Act.

SEc. 5. [12 U.S.C. 1884] A bank or savings and loan associa-
tion which violates a rule promulgated pursuant to this Act shall
be subject to a civil penalty which shall not exceed $100 for each
day of the violation.
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BANK SERVICE COMPANY ACT

AN ACT To authorize certain banks to invest in corporations whose purpose is to
provide clerical services for them, and for other purposes.

SHORT TITLE AND DEFINITIONS

SEcTioN 1. [12 U.S.C. 1861]

(a) SHORT TITLE.—This Act may be cited as the “Bank Service
Company Act”.

(b) For the purpose of this Act—

(1) the term “appropriate Federal banking agency” shall
have the meaning provided in section 3(q) of the Federal De-
posit Insurance Act (12 U.S.C. 1813(q));

(2) the term “bank service company” means—

(A) any corporation—

(i) which is organized to perform services author-
ized by this Act; and

(i1) all of the capital stock of which is owned by 1
or more insured banks; and
(B) any limited liability company—

(i) which is organized to perform services author-
ized by this Act; and

(11) all of the members of which are 1 or more in-
sured banks.

(3) the term “Board” means the Board of Governors of the
Federal Reserve System,;

(4) the term “depository institution” means an insured
bank, a financial institution subject to examination by the Fed-
eral Home Loan Bank Board or the National Credit Union
Administration Board, or a financial institution the accounts or
deposits of which are insured or guaranteed under State law
and are eligible to be insured by the Federal Deposit Insurance
Corporation, the Federal Savings and Loan Insurance Corpora-
tion, or the National Credit Union Administration Board;!

(5) the term “insured bank” shall have the meaning pro-
vided in section 3(h) of the Federal Deposit Insurance Act (12
U.S.C. 1813(h));

(6) the term “invest” includes any advance of funds to a
bank service company, whether by the purchase of stock, the
making of a loan, or otherwise, except a payment for rent
earned, goods sold and delivered, or services rendered prior to
the making of such payment;

(7) the term “limited liability company” means any com-
pany, partnership, trust, or similar business entity organized
under the law of a State (as defined in section 3 of the Federal

1The Federal Home Loan Bank Board and the Federal Savings and Loan Insurance Corpora-
tion abolished by P.L. 101-73. The term “Director of the Office of Thrift Supervision” probably
should be substituted for “Federal Home Loan Bank Board”.
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Deposit Insurance Act) which provides that a member or man-
ager of such company is not personally liable for a debt, obliga-
tion, or liability of the company solely by reason of being, or
acting as, a member or manager of such company; and

(8) the term “principal investor” means the insured bank
that has the largest dollar amount invested in the equity of a
bank service company. In any case where two or more insured
banks have equal dollar amounts invested in a bank service
company, the company shall, prior to commencing operations,
select one of the insured banks as its principal investor and
shall notify the bank’s appropriate Federal banking agency of
that choice within 5 business days of its selection.

AMOUNT OF INVESTMENT IN BANK SERVICE COMPANY

SEc. 2. [12 U.S.C. 1862] Notwithstanding any limitation or
prohibition otherwise imposed by any provision of law exclusively
relating to banks, an insured bank may invest not more than 10
per centum of paid-in and unimpaired capital and unimpaired sur-
plus in a bank service company. No insured bank shall invest more
than 5 per centum of its total assets in bank service companies.

PERMISSIBLE BANK SERVICE COMPANY ACTIVITIES FOR DEPOSITORY
INSTITUTIONS

SEc. 3. [12 U.S.C. 18631 Without regard to the provisions of
sections 4 and 5 of this Act, an insured bank may invest in a bank
service company that performs, and a bank service company may
perform, the following services only for depository institutions:
check and deposit sorting and posting, computation and posting of
interest and other credits and charges, preparation and mailing of
checks, statements, notices, and similar items, or any other clerical,
bookkeeping, accounting, statistical, or similar functions performed
for a depository institution.

PERMISSIBLE BANK SERVICE COMPANY ACTIVITIES FOR OTHER
PERSONS

SEC. 4. [12 U.S.C. 1864] (a) A bank service company may pro-
vide to any person any service authorized by this section, except
that a bank service company shall not take deposits.

(b) Except with the prior approval of the Board under section
5(b) of this Act in accordance with subsection (f) of this section—

(1) a bank service company shall not perform the services
authorized by this section in any State other than that State
in which its shareholders or members are located; and

(2) all insured bank shareholders or members of a bank
service company shall be located in the same State.

(¢) A bank service company in which a State bank is a share-
holder or member shall perform only those services that such State
bank shareholder or member is authorized to perform under the
law of the State in which such State bank operates and shall per-
form such services only at locations in the State in which such
State bank shareholder or member could be authorized to perform
such services.
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(d) A bank service company in which a national bank is a
shareholder or member shall perform only those services that such
national bank shareholder or member is authorized to perform
under the law of the United States and shall perform such services
only at locations in the State at which such national bank share-
holder or member could be authorized to perform such services.

(e) A bank service company that has both national bank and
State bank shareholders or members shall perform only those serv-
ices that may lawfully be performed by both any shareholder or
member of the company which is a national bank under the law
of the United States and any shareholder or member of the com-
pany which is a State bank under the law of the State in which
any such State bank operate! and shall perform such services only
at locations in the State at which both its State bank and national
bank shareholders or members could be authorized to perform such
services.

(f) Notwithstanding the other provisions of this section or any
other provision of law, other than the provisions of Federal and
State branching law regulating the geographic location of banks to
the extent that those laws are applicable to an activity authorized
by this subsection, a bank service company may perform at any
geographic location any service, other than deposit taking, that the
Board has determined, by regulation, to be permissible for a bank
holding company under section 4(c)(8) of the Bank Holding Com-
pany Act.

PRIOR APPROVAL FOR INVESTMENTS IN BANK SERVICE COMPANIES

SEc. 5. [12 U.S.C. 1865] (a) No insured bank shall invest in
the capital stock of a bank service company that performs any serv-
ice under authority of subsection (c), (d), or (e) of section 4 of this
Act without prior notice, as determined by the bank’s appropriate
Federal banking agency.

(b) No insured bank shall invest in the capital stock of a bank
service company that performs any service under authority of sec-
tion 4(f) of this Act and no bank service company shall perform any
activity under section 4(f) of this Act without the prior approval of
the Board.

(¢) In determining whether to approve or deny any application
for prior approval or whether to approve or disapprove any notice
under this section, the Board or the appropriate Federal banking
agency, as the case may be, is authorized to consider the financial
and managerial resources and future prospects of the bank or
banks and bank service company involved, including the financial
capability of the bank to make a proposed investment under this
Act, and possible adverse effects such as undue concentration of re-
sources, unfair or decreased competition, conflicts of interest, or un-
safe or unsound banking practices.

(d) In the event the Board or the appropriate Federal banking
agency, as the case may be, fails to act on any application under
this section within ninety days of the submission of a complete ap-
plication to the agency, the application shall be deemed approved.

180 in law. Probably should be “operates”.
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SERVICES TO NONSTOCKHOLDERS OR NONMEMBERS

SEC. 6. [12 U.S.C. 1866] No bank service company shall un-
reasonably discriminate in the provision of any services authorized
under this Act to any depository institution that does not own stock
in or is not a member of the service company on the basis of the
fact that such depository institution is in competition with an insti-
tution that owns stock in or is a member of the bank service com-
pany, except that—

(1) it shall not be considered unreasonable discrimination
for a bank service company to provide services to a nonstock-
holding or nonmember institution only at a price that fully re-
flects all of the costs of offering those services, including the
cost of capital and a reasonable return thereon; and

(2) a bank service company may refuse to provide services
to a nonstockholding or nonmember institution if comparable
services are available from another source at competitive over-
all costs, or if the providing of services would be beyond the
practical capacity of the service company.

REGULATION AND EXAMINATION OF BANK SERVICE COMPANIES

SEc. 7. [12 U.S.C. 1867] (a) A bank service company shall be
subject to examination and regulation by the appropriate Federal
banking agency of its principal investor to the same extent as its
principal investor. The appropriate Federal banking agency of the
principal shareholder or principal member of such a bank service
company may authorize any other Federal banking agency that
supervises any other shareholder or member of the bank service
company to make such an examination.

(b) A bank service company shall be subject to the provisions
of section 8 of the Federal Deposit Insurance Act (12 U.S.C. 1818)
as if the bank service company were an insured bank. For this pur-
pose, the appropriate Federal banking agency shall be the appro-
priate Federal banking agency of the principal investor of the bank
service company.

(¢) Notwithstanding subsection (a) of this section, whenever a
bank that is regularly examined by an appropriate Federal banking
agency, or any subsidiary or affiliate of such a bank that is subject
to examination by that agency, causes to be performed for itself, by
contract or otherwise, any services authorized under this Act,
whether on or off its premises—

(1) such performance shall be subject to regulation and
examination by such agency to the same extent as if such serv-
ices were being performed by the bank itself on its own prem-
ises, and

(2) the bank shall notify such agency of the existence of
the service relationship within thirty days after the making of
such service contract or the performance of the service, which-
ever occurs first.

(d) The Board and the appropriate Federal banking agencies
are authorized to issue such regulations and orders as may be nec-
essary to enable them to administer and to carry out the purposes
of this Act and to prevent evasions thereof.
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BANKING ACT OF 1933
(Enacted June 16, 1933; 48 Stat. 162)

AN ACT To provide for the safer and more effective use of the assets of banks, to
regulate interbank control, to prevent the undue diversion of funds into specula-
tive operations, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the short
title of this Act shall be the “Banking Act of 1933.”

SEC. 2. [12 U.S.C. 221a] As used in this Act and in any provi-
sion of law amended by this Act—

(a) The terms “banks” “national bank”, “national banking asso-
ciation”, “member bank”, “board”, “district”, and “reserve bank”
shall have the meanings assigned to them in section 1 of the Fed-
eral Reserve Act, as amended.

(b) Except where otherwise specifically provided, the term
“affiliate” shall include any corporation, business trust, association,
or other similar organization—

(1)1 Of which a member bank, directly or indirectly, owns or
controls either a majority of the voting shares or more than 50 per
centum of the number of shares voted for the election of its direc-
tors, trustees, or other persons exercising similar functions at the
preceding election, or controls in any manner the election of a ma-
jority of its directors, trustees, or other persons exercising similar
functions; or2

(2)1 Of which control is held, directly or indirectly, through
stock ownership or in any other manner, by the shareholders of a
member bank who own or control either a majority of the shares
of such bank or more than 50 per centum of the number of shares
voted for the election of directors of such bank at the preceding
election, or by trustees for the benefit of the shareholders of any
such bank; or 2

(3)1 Of which a majority of its directors, trustees, or other per-
sons exercising similar functions are directors of any one member
bank; or

(4)* Which owns or controls, directly or indirectly, either a ma-
jority of the shares of capital stock of a member bank or more than
50 per centum of the number of shares voted for the election of
directors of a member bank at the preceding election, or controls
in any manner the election of a majority of the directors of a mem-
ber bank, or for the benefit of whose shareholders or members all
or substantially all the capital stock of a member bank is held by
trustees.

1Indentation so in original. The first letter of the first word in paragraphs (1) through (4)
probably should be lower case.
280 in original. The word “or” probably should not appear.
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][Subsection (c) repealed. Section 13(b) of P.L. 89—485, 80 Stat.
236.

[Secs. 3-19 amend other Acts.]

[iciec. 20 repealed by section 101(a) of P.L. 106-102, 113 Stat.
1341.

SEc. 21. [12 U.S.C. 378] (a) After the expiration of one year
after the date of enactment of this Act it shall be unlawful—

(1) For any person, firm, corporation, association, business
trust, or other similar organization, engaged in the business of
issuing, underwriting, selling, or distributing, at wholesale or re-
tail, or through syndicate participation, stocks, bonds, debentures,
notes, or other securities, to engage at the same time to any extent
whatever in the business of receiving deposits subject to check or
to repayment upon presentation of a passbook, certificate of de-
posit, or other evidence of debt, or upon request of the depositor:
Provided, That the provisions of this paragraph shall not prohibit
national banks or State banks or trust companies (whether or not
members of the Federal Reserve System) or other financial institu-
tions or private bankers from dealing in, underwriting, purchasing,
and selling investment securities, or issuing securities, to the ex-
tent permitted to national banking associations by the provisions
of section 5136 of the Revised Statutes, as amended (U.S.C. title
12, sec. 24; Supp. VII, title 12, sec. 24): Provided further, That
nothing in this paragraph shall be construed as affecting in any
way such right as any bank, banking association, savings bank,
trust company, or other banking institution, may otherwise possess
to sell, without recourse or agreement to repurchase, obligations
evidencing loans on real estate; or

(2) For any person, firm, corporation, association, business
trust, or other similar organization to engage, to any extent what-
ever with others than his or its officers, agents or employees, in the
business of receiving deposits subject to check or to repayment
upon presentation of a pass book, certificate of deposit, or other evi-
dence of debt, or upon request of the depositor, unless such person,
firm, corporation, association, business trust, or other similar orga-
nization (A) shall be incorporated under, and authorized to engage
in such business by, the laws of the United States or of any State,
Territory, or District, and subjected, by the laws of the United
States, or of the State, Territory, or District wherein located, to
examination and regulation, or (B) shall be permitted by the
United States, any State, territory, or district to engage in such
business and shall be subjected by the laws of the United States,
or such State, territory, or district to examination and regulations
or, (C) shall submit to periodic examination by the banking author-
ity of the State Territory, or District where such business 1s carried
on and shall make and publish periodic reports of its condition, ex-
hibiting in detail its resources and liabilities, such examination and
reports to be made and published at the same times and in the
same manner and under the same conditions as required by the
law of such State, Territory, District in the case of incorporated
banking institutions engaged in such business in the same locality.

(b) Whoever shall willfully violate any of the provisions of this
section shall upon conviction be fined not more than $5,000 or
imprisoned not more than five years, or both, and any officer, direc-
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tor, employee, or agent of any person, firm, corporation, associa-
tion, business trust, or other similar organization who knowingly
participates in any such violation shall be punished by a like fine
or imprisonment or both.

SEc. 22. [12 U.S.C. 64a] The additional liability imposed upon
shareholders in national banking associations by the provisions of
section 5151 of the Revised Statutes, as amended, and section 23
of the Federal Reserve Act, as amended (U.S.C., title 12, secs. 63
and 64),! shall not apply with respect to shares in any such asso-
ciation issued after the date of enactment of this Act. Such addi-
tional liability shall cease on July 1, 1937, with respect to all
shares issued by any association which shall be transacting the
business of banking on July 1, 1937. Provided, That not less than
six months prior to such date, such association shall have caused
notice of such prospective termination of liability to be published
in a newspaper published in the city, town, or county in which such
association 1s located, and if no newspaper is published in such
city, town, or county, then in a newspaper of general circulation
therein. If the association fail2 to give such notice as and when
above provided, a termination of such additional liability may
thereafter be accomplished as of the date six month 3 subsequent
to publication, in the manner above provided. In the case of each
association which has not caused notice of such prospective termi-
nation of liability to be published prior to the effective date of this
amendment, the Comptroller of the Currency shall cause such no-
tice to be published in the manner provided in this section, and on
the date six months subsequent to such publication by the Comp-
troller of the Currency such additional liability shall cease.

[Secs. 23—28 amend other Acts.]

SEc. 29. [12 U.S.C. 197a] In any case in which, in the opinion
of the Comptroller of the Currency, it would be to the advantage
of the depositors and unsecured creditors of any national banking
association whose business has been closed, for such association to
resume business upon the retention by the association, for a rea-
sonable period to be prescribed by the Comptroller, of all or any
part of its deposits, the Comptroller is authorized, in his discretion,
to permit the association to resume business if depositors and un-
secured creditors of the association representing at least 75 per
centum of its total deposit and unsecured credit liabilities consent
in writing to such retention of deposits. Nothing in this section
shall be construed to affect in any manner any powers of the
Comptroller under the provisions of law in force on the date of
enactment of this Act with respect to the reorganization of national
banking associations.

[Sec. 30 was repealed.]

SEc. 31. [12 U.S.C. 71a] After one year from the date of enact-
ment of this Act, notwithstanding any other provision of law, the
board of directors, board of trustees, or other similar governing
body of every national banking association and of every State bank
or trust company which is a member of the Federal Reserve Sys-

1Section 5151 of the Revised Statutes and section 23 of the Federal Reserve Act were repealed
by section 7 of P.L. 86-230, 73 Stat. 457.

280 in original. Probably should be “fails”.

3 8o in original. Probably should be “months”.
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tem shall consist of not less than five nor more than twenty-five
members, except that the Comptroller of the Currency may, by reg-
ulation or order, exempt a national bank from the 25-member limit
established by this section. If any national banking association vio-
lates the provisions of this section and continues such violation
after thirty days’ notice from the Comptroller of the Currency, the
said Comptroller may appoint a receiver or conservator therefor, in
accordance with the provisions of existing law. If any State bank
or trust company which is a member of the Federal Reserve Sys-
tem violates the provisions of this section and continues such viola-
tion after thirty days’ notice from the Board of Governors of the
Federal Reserve System, it shall be subject to the forfeiture of its
membership in the Federal Reserve System in accordance with the
provisions of section 9 of the Federal Reserve Act, as amended.

[]Sec. 32 repealed by section 101(b) of P.L. 106-102, 113 Stat.
1341

[Sec. 33 amend another Act.]

SEC. 34. The right to alter, amend, or repeal this Act is hereby
expressly reserved. If any provision of this Act, or the application
thereof to any person or circumstances, is held invalid, the remain-
der of the Act, and the application of such provision to other per-
sons or circumstances, shall not be affected thereby.



COMMUNITY DEVELOPMENT CREDIT UNION REVOLVING
LOAN FUND TRANSFER ACT

135






COMMUNITY DEVELOPMENT CREDIT UNION
REVOLVING LOAN FUND TRANSFER ACT

AN ACT To transfer the Community Development Credit Union Revolving Loan
Fund to the National Credit Union Administration and to authorize the National
Credit Union Administration Board to administer the Fund.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

SECTION 1. [42 U.S.C. 9822 nt.] SHORT TITLE.

This Act may be cited as the “Community Development Credit
Union Revolving Loan Fund Transfer Act”.

SEC. 2. [42 U.S.C. 9822 nt.] TRANSFER OF COMMUNITY DEVELOPMENT
CREDIT UNION REVOLVING LOAN FUND.

(a) ADMINSTRATION OF FUND BY NCUA.—

(1) IN ¢ENERAL.—Beginning on the date of the enactment
of this Act, the National Credit Union Administration Board
shall administer the Community Development Credit Union
Revolving Loan Fund.

(2) TRANSFER OF AUTHORITY.—AIl authority to carry out
the purposes of the Fund and to prescribe regulations in con-
nection with the administration of the Fund which, on the day
before the date of the enactment of this Act, was vested in the
Secretary of Health and Human Services shall vest on such
date in the Board. Except as provided in subsection (c¢), the
Secretary shall have no further responsibility with respect to
the Fund.

(b) CONTINUED AVAILABILITY OF APPROPRIATED FUNDs.—AIl
funds appropriated to the Fund and interest accumulated in the
Fund which continue to be available under section 633 of the
Omnibus Budget Reconciliation Act of 1981 shall continue to be
available to the Board to carry out the purposes of the Fund.

(c) TRANSFER OF AsSETS; ETc.—The Secretary shall transfer to
the National Credit Union Administration all assets, liabilities,
grants, contracts, property, records, and funds held, used, arising
from, or available to the Secretary in connection with the adminis-
tration of the Fund before the end of the 60-day period beginning
on the date of the enactment of this Act.

(d) SAVINGS PROVISIONS.—

(1) REGULATIONS.—Any regulations prescribed by the Sec-
retary in connection with the administration of the Fund shall
continue in effect until superseded by regulations prescribed by
the Board.

(2) EXISTING RIGHTS, DUTIES, AND OBLIGATIONS NOT AF-
FECTED.—Subsection (a) shall not be construed as affecting the
validity of any right, duty, or obligation of the United States
or any other person arising under or pursuant to any contract,
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loan, or other instrument or agreement which was in effect on
the day before the date of the enactment of this Act.

(3) CONTINUATION OF SUITS.—No action or other pro-
ceeding commenced by or against the Secretary in connection
with the administration of the Fund shall abate by reason of
the enactment of this Act, except that the Board shall be sub-
stituted for the Secretary as a party to any such action or pro-
ceeding.

(e) DEFINITIONS.—For purposes of this section—

(1) BOARD.—The term “Board” means the National Credit
Union Administration Board.

(2) FUND.—The term “Fund” means the Community Devel-
opment. Credit Union Revolving Loan Fund established under
title VII of the Economic Opportunity Act of 1964 (as in effect
before the date of the enactment of the Omnibus Budget Rec-
onciliation Act of 1981).1

(3) SECRETARY.—The term “Secretary” means the Sec-
retary of Health and Human Services.

1Such date was August 13, 1981.



COMMUNITY REINVESTMENT ACT OF 1977

139






COMMUNITY REINVESTMENT ACT OF 1977
[Title VIII of Public Law 95-128; 91 Stat. 1147; 12 U.S.C. 2901 et seq.]

TITLE VIII—COMMUNITY REINVESTMENT
[SHORT TITLE]

SEc. 801.1 [12 U.S.C. 2901 note] This title may be cited as the
“Community Reinvestment Act of 1977”.

[FINDINGS AND PURPOSES]

SEc. 802.1 [12 U.S.C. 2901] (a) The Congress finds that—

(1) regulated financial institutions are required by law to
demonstrate that their deposit facilities serve the convenience
and needs of the communities in which they are chartered to
do business;

(2) the convenience and needs of communities include the
need for credit services as well as deposit services; and

(3) regulated financial institutions have continuing and
affirmative obligation to help meet the credit needs of the local
communities in which they are chartered.

(b) It is the purpose of this title to require each appropriate
Federal financial supervisory agency to use its authority when
examining financial institutions, to encourage such institutions to
help meet the credit needs of the local communities in which they
are chartered consistent with the safe and sound operation of such
institutions.

[DEFINITIONS]

SEc. 803.1 [12 U.S.C. 2902] For the purposes of this title—
(1) the term “appropriate Federal financial supervisory
agency” means—

(A) the Comptroller of the Currency with respect to
national banks;

(B) the Board of Governors of the Federal Reserve Sys-
tem with respect to State chartered banks which are mem-
bers of the Federal Reserve System and bank holding com-
panies;

(C) the Federal Deposit Insurance Corporation with
respect to State chartered banks and savings banks which
are not members of the Federal Reserve System and the
deposits of which are insured by the Corporation; and
(2)2 section 8 of the Federal Deposit Insurance Act, by the

Director of the Office of Thrift Supervision, in the case of a

1No section headings in law.
280 in law. Probably should be redesignated as subparagraph (D) and be indented 2 ems to
the right.
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savings association (the deposits of which are insured by the
Federal Deposit Insurance Corporation) and a savings and loan
holding company;

(2) the term “regulated financial institution” means an in-
sured depository institution (as defined in section 3 of the Fed-
eral Deposit Insurance Act); and

(3) the term “application for a deposit facility” means an
application to the appropriate Federal financial supervisory
agency otherwise required under Federal law or regulations
thereunder for—

(A) a charter for a national bank or Federal savings
and loan association;

(B) deposit insurance in connection with a newly char-
tered State bank, savings bank, savings and loan associa-
tion or similar institution;

(C) the establishment of a domestic branch or other fa-
cility with the ability to accept deposits of a regulated
financial institution;

(D) the relocation of the home office or a branch office
of a regulated financial institution;

(E) the merger or consolidation with, or the acquisition
of the assets, or the assumption of the liabilities of a regu-
lated financial institution requiring approval under section
18(c) of the Federal Deposit Insurance Act or under regula-
tions issued under the authority of title IV of the National
Housing Act; or

(F) the acquisition of shares in, or the assets of, a reg-
ulated financial institution requiring approval under sec-
tion 3 of the Bank Holding Company Act of 1956 or section
408 (e) of the National Housing Act.

(4) A! financial institution whose business predominately
consists of serving the needs of military personnel who are not
located within a defined geographic area may define its “entire
community” to include its entire deposit customer base without
regard to geographic proximity.

[ASSESSMENT OF RECORD OF MEET COMMUNITY CREDIT NEEDS]

SEC. 804.2 [12 U.S.C. 2903] (a) IN GENERAL.—In connection
with its examination of a financial institution, the appropriate Fed-
eral financial supervisory agency shall—

(1) assess the institution’s record of meeting the credit
needs of its entire community, including low- and moderate-in-
come neighborhoods, consistent with the safe and sound oper-
ation of such institution; and

(2) take such record into account in its evaluation of an ap-
plication for a deposit facility by such institution.

(b) MAJORITY-OWNED INSTITUTIONS.—In assessing and taking
into account, under subsection (a), the record of a nonminority-
owned and nonwomen-owned financial institution, the appropriate
Federal financial supervisory agency may consider as a factor cap-
ital investment, loan participation, and other ventures undertaken

180 in law.
2No section headings in law.
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by the institution in cooperation with minority- and women-owned
financial institutions and low-income credit unions provided that
these activities help meet the credit needs of local communities in
which such institutions and credit unions are chartered.

(¢) FINANCIAL HOLDING COMPANY REQUIREMENT.—

(1) IN GENERAL.—An election by a bank holding company
to become a financial holding company under section 4 of the
Bank Holding Company Act of 1956 shall not be effective if—

(A) the Board finds that, as of the date the declaration
of such election and the certification is filed by such hold-
ing company under section 4(1)(1)(C) of the Bank Holding
Company Act of 1956, not all of the subsidiary insured
depository institutions of the bank holding company had
achieved a rating of “satisfactory record of meeting com-
munity credit needs”, or better, at the most recent exam-
ination of each such institution; and

(B) the Board notifies the company of such finding be-
fore the end of the 30-day period beginning on such date.
(2) LIMITED EXCLUSIONS FOR NEWLY ACQUIRED INSURED

DEPOSITORY INSTITUTIONS.—Any insured depository institution
acquired by a bank holding company during the 12-month pe-
riod preceding the date of the submission to the Board of the
declaration and certification under section 4(1)(1)(C) of the
Bank Holding Company Act of 1956 may be excluded for pur-
poses of paragraph (1) during the 12-month period beginning
on the date of such acquisition if—

(A) the bank holding company has submitted an
affirmative plan to the appropriate Federal financial
supervisory agency to take such action as may be nec-
essary in order for such institution to achieve a rating of
“satisfactory record of meeting community credit needs”, or
better, at the next examination of the institution; and

(B) the plan has been accepted by such agency.

(3) DEFINITIONS.—For purposes of this subsection, the fol-
lowing definitions shall apply:

(A) BANK HOLDING COMPANY; FINANCIAL HOLDING COM-
PANY.—The terms “bank holding company” and “financial
holding company” have the meanings given those terms in
section 2 of the Bank Holding Company Act of 1956.

(B) BoARD.—The term “Board” means the Board of
Governors of the Federal Reserve System.

(C) INSURED DEPOSITORY INSTITUTION.—The term “in-
sured depository institution” has the meaning given the
term in section 3(c) of the Federal Deposit Insurance Act.

[REPORT TO CONGRESS]

SEc. 805.1 [12 U.S.C. 2904] Each appropriate Federal finan-
cial supervisory agency shall include in its annual report to the
Congress a section outlining the actions it has taken to carry out
its responsibilities under this title.

1No section headings in law.
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[REGULATIONS]

SEc. 806.1 [12 U.S.C. 29051 Regulations to carry out the pur-
poses of this title shall be published by each appropriate Federal
financial supervisory agency, and shall take effect no later than
390 days after the date of enactment of this title.2

SEC. 807. [12 U.S.C. 2906] WRITTEN EVALUATIONS.
(a) REQUIRED.—

(1) IN GENERAL.—Upon the conclusion of each examination
of an insured depository institution under section 804, the
appropriate Federal financial supervisory agency shall prepare
a written evaluation of the institution’s record of meeting the
credit needs of its entire community, including low- and mod-
erate-income neighborhoods.

(2) PUBLIC AND CONFIDENTIAL SECTIONS.—Each written
evaluation required under paragraph (1) shall have a public
section and a confidential section.

(b) PUBLIC SECTION OF REPORT.—

(1) FINDINGS AND CONCLUSIONS.—(A) CONTENTS OF WRIT-
TEN EVALUATION.—The public section of the written evaluation
shall—

(i) state the appropriate Federal financial supervisory
agency’s conclusions for each assessment factor identified
in the regulations prescribed by the Federal financial
supervisory agencies to implement this Act;

(i1) discuss the facts and data supporting such conclu-
sions; and

(1i1) contain the institution’s rating and a statement
describing the basis for the rating.

(B) METROPOLITAN AREA DISTINCTIONS.—The informa-
tion required by clauses (i) and (ii) of subparagraph (A)
shall be presented separately for each metropolitan area in
which a regulated depository institution maintains one or
more domestic branch offices.

(2) ASSIGNED RATING.—The institution’s rating referred to
in paragraph (1)(C) shall be one of the following:

O_l(A) “Outstanding record of meeting community credit
needs”.

o'l(]?’) “Satisfactory record of meeting community credit
needs”.

(C) “Needs to improve record of meeting community
credit needs”.

(D) “Substantial noncompliance in meeting community
credit needs”.

Such ratings shall be disclosed to the public on and after July
1, 1990.
(¢c) CONFIDENTIAL SECTION OF REPORT.—

(1) PRIVACY OF NAMED INDIVIDUALS.—The confidential sec-
tion of the written evaluation shall contain all references that
identify any customer of the institution, any employee or offi-
cer of the institution, or any person or organization that has

1No section headings in law.
2The date of enactment was October 12, 1977.
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provided information in confidence to a Federal or State finan-
cial supervisory agency.

(2) ToPICS NOT SUITABLE FOR DISCLOSURE.—The confiden-
tial section shall also contain any statements obtained or made
by the appropriate Federal financial supervisory agency in the
course of an examination which, in the judgment of the agency,
are too sensitive or speculative in nature to disclose to the
institution or the public.

(3) DISCLOSURE TO DEPOSITORY INSTITUTION.—The con-
fidential section may be disclosed, in whole or part, to the
institution, if the appropriate Federal financial supervisory
agency determines that such disclosure will promote the objec-
tives of this Act. However, disclosure under this paragraph
shall not identify a person or organization that has provided
information in confidence to a Federal or State financial super-
visory agency.

(d) INSTITUTIONS WITH INTERSTATE BRANCHES.—

(1) STATE-BY-STATE EVALUATION.—In the case of a regu-
lated financial institution that maintains domestic branches in
2 or more States, the appropriate Federal financial supervisory
agency shall prepare—

(A) a written evaluation of the entire institution’s
record of performance under this title, as required by sub-
sections (a), (b), and (¢); and

(B) for each State in which the institution maintains
1 or more domestic branches, a separate written evalua-
tion of the institution’s record of performance within such
Stfélte(: )under this title, as required by subsections (a), (b),
and (c).

(2) MULTISTATE METROPOLITAN AREAS.—In the case of a
regulated financial institution that maintains domestic
branches in 2 or more States within a multistate metropolitan
area, the appropriate Federal financial supervisory agency
shall prepare a separate written evaluation of the institution’s
record of performance within such metropolitan area under
this title, as required by subsections (a), (b), and (c). If the
agency prepares a written evaluation pursuant to this para-
graph, the scope of the written evaluation required under para-
graph (1)(B) shall be adjusted accordingly.

(3) CONTENT OF STATE LEVEL EVALUATION.—A written
evaluation prepared pursuant to paragraph (1)(B) shall—

(A) present the information required by subparagraphs
(A) and (B) of subsection (b)(1) separately for each metro-
politan area in which the institution maintains 1 or more
domestic branch offices and separately for the remainder
of the nonmetropolitan area of the State if the institution
maintains 1 or more domestic branch offices in such non-
metropolitan area; and

(B) describe how the Federal financial supervisory
agency has performed the examination of the institution,
including a list of the individual branches examined.

(e) DEFINITIONS.—For purposes of this section the following
definitions shall apply:
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(1) DoMmEsTIC BRANCH.—The term “domestic branch”
means any branch office or other facility of a regulated finan-
cial institution that accepts deposits, located in any State.

(2) METROPOLITAN AREA.—The term “metropolitan area”
means any primary metropolitan statistical area, metropolitan
statistical area, or consolidated metropolitan statistical area,
as defined by the Director of the Office of Management and
Budget, with a population of 250,000 or more, and any other
area designated as such by the appropriate Federal financial
supervisory agency.

(3) STATE.—The term “State” has the same meaning as in
section 3 of the Federal Deposit Insurance Act.

SEC. 808. [12 U.S.C. 2907] OPERATION OF BRANCH FACILITIES BY
MINORITIES AND WOMEN.

(a) IN GENERAL.—In the case of any depository institution
which donates, sells on favorable terms (as determined by the
appropriate Federal financial supervisory agency), or makes avail-
able on a rent-free basis any branch of such institution which is lo-
cated in any predominantly minority neighborhood to any minority
depository institution or women’s depository institution, the
amount. of the contribution or the amount of the loss incurred in
connection with such activity may be a factor in determining
whether the depository institution is meeting the credit needs of
the institution’s community for purposes of this title.

(b) DEFINITIONS.—For purposes of this section—

(1) MINORITY DEPOSITORY INSTITUTION.—The term “minor-
ity institution” means a depository institution (as defined in
section 3(c) of the Federal Deposit Insurance Act)—

(A) more than 50 percent of the ownership or control
of which is held by 1 or more minority individuals; and

(B) more than 50 percent of the net profit or loss of
which accrues to 1 or more minority individuals.

(2) WOMEN’S DEPOSITORY INSTITUTION.—The term “wom-
en’s depository institution” means a depository institution (as
defined in section 3(c) of the Federal Deposit Insurance Act)—

(A) more than 50 percent of the ownership or control
of which is held by 1 or more women;

(B) more than 50 percent of the net profit or loss of
which accrues to 1 or more women; and

(C) a significant percentage of senior management
positions of which are held by women.

(3) MmNorItY.—The term “minority” has the meaning
given to such term by section 1204(c)(3) of the Financial Insti-
tutions Reform, Recovery and Enforcement Act of 1989.

SEC. 809. [12 U.S.C. 2908] SMALL BANK REGULATORY RELIEF.

(a) IN GENERAL.—Except as provided in subsections (b) and (c),
any regulated financial institution with aggregate assets of not
more than $250,000,000 shall be subject to routine examination
under this title—

(1) not more than once every 60 months for an institution
that has achieved a rating of “outstanding record of meeting
community credit needs” at its most recent examination under
section 804;
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(2) not more than once every 48 months for an institution
that has received a rating of “satisfactory record of meeting
community credit needs” at its most recent examination under
section 804; and

(3) as deemed necessary by the appropriate Federal finan-
cial supervisory agency, for an institution that has received a
rating of less than “satisfactory record of meeting community
credit needs” at its most recent examination under section 804.
(b) No ExceprTioN FrRoM CRA EXAMINATIONS IN CONNECTION

WITH APPLICATIONS FOR DEPOSIT FACILITIES.—A regulated finan-
cial institution described in subsection (a) shall remain subject to
examination under this title in connection with an application for
a deposit facility.

(¢) DISCRETION.—A regulated financial institution described in
subsection (a) may be subject to more frequent or less frequent
examinations for reasonable cause under such circumstances as
may be determined by the appropriate Federal financial super-
visory agency.
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* * * * * * *

SEC. 1204. [12 U.S.C. 3806] ADJUSTABLE RATE MORTGAGE CAPS.

(a) IN GENERAL.—Any adjustable rate mortgage loan originated
by a creditor shall include a limitation on the maximum interest
rate that may apply during the term of the mortgage loan.

(b) REGULATIONS.—The Board of Governors of the Federal Re-
serve System shall prescribe regulations to carry out the purposes
of this section.

(¢) ENFORCEMENT.—Any violation of this section shall be
treated as a violation of the Truth in Lending Act and shall be sub-
ject to administrative enforcement under section 108 or civil dam-
ages under section 130 of such Act, or both.

(d) DEFINITIONS.—For the purpose of this section—

(1) the term “creditor” means a person who regularly ex-
tends credit for personal, family, or household purposes; and

(2) the term “adjustable rate mortgage loan” means any
consumer loan secured by a lien on a one- to four-family dwell-
ing unit, including a condominium unit, cooperative housing
unit, or mobile home, where the loan is made pursuant to an
agreement under which the creditor may, from time to time,
adjust the rate of interest.

(e) EFFECTIVE DATE.—This section shall take effect upon the
expiration of 120 days after the date of enactment of this Act.

1Note: The Competitive Equality Banking Act of 1987 was largely amendatory. Most of the
free-standing provisions of such Act, while still in effect, did not have a permanent or long-term
application and therefore are not shown in this compilation. Title VI, the Expedited Funds
Availabilty Act, appears under its own heading in this compilation.
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CONSUMER CREDIT PROTECTION ACT

(82 Stat. 146; 15 U.S.C. 1601 et seq.)

AN ACT To safeguard the consumer in connection with the utilization of credit by
requiring full disclosure of the terms and conditions of finance charges in credit
transactions or in offers to extend credit; by restricting the garnishment of wages;
and by creating the National Commission on Consumer Finance to study and
make recommendations on the need for further regulation of the consumer finance
industry; and for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

§ 1. Short title of entire Act
This Act may be cited as the Consumer Credit Protection Act.1

TITLE I—CONSUMER CREDIT COST

DISCLOSURE

Chapter Section
1. GENERAL PROVISIONS 101
2. CREDIT TRANSACTIONS ... 121
3. CREDIT ADVERTISING ...... 141
4. CREDIT BILLING ........... 161
5. CONSUMER LEASES ...oiiiiiiiiiiiiiiiiiie et etiteectttes seveaessveaesssseesesssaesessssessssesenanns 181
CHAPTER 1—GENERAL PROVISIONS
Sec.

101. Short title.

102. Findings and declaration of purpose.

103. Definitions and rules of construction.
104. Exempted transactions.

105. Regulations.

106. Determination of finance charge.

107. Determination of annual percentage rate.
108. Administrative enforcement.

109. Views of other agencies.

110. [Repealed]

111. Effect on other laws.

112. Criminal liability for willful and knowing violation.
113. Effect on governmental agencies.

114. Reports by-Board and Attorney General.
115. [Repealed].

§101. [15 U.S.C. 1601 note] Short title
This title may be cited as the Truth in Lending Act.?

180 in law. The short titles of the Act and title I probably should be enclosed in quotation
marks.
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§102. [15 U.S.C. 1601] Findings and declaration of purpose

(a) The Congress finds that economic stabilization would be en-
hanced and the competition among the various financial institu-
tions and other firms engaged in the extension of consumer credit
would be strengthened by the informed use of credit. The informed
use of credit results from an awareness of the cost thereof by con-
sumers. It is the purpose of this title to assure a meaningful disclo-
sure of credit terms so that the consumer will be able to compare
more readily the various credit terms available to him and avoid
the uninformed use of credit; and to protect the consumer against
inaccurate and unfair credit billing and credit card practices.

(b) The Congress also finds that there has been a recent trend
toward leasing automobiles and other durable goods for consumer
use as an alternative to installment credit sales and that these
leases have been offered without adequate cost disclosures. It is the
purpose of this title to assure a meaningful disclosure of the terms
of leases of personal property for personal, family, or household
purposes so as to enable the lessee to compare more readily the
various lease terms available to him, limit balloon payments in
consumer leasing, enable comparison of lease terms with credit
terms where appropriate, and to assure meaningful and accurate
disclosures of lease terms in advertisements.)

§103. [15 U.S.C. 1602] Definitions and rules of construction

(a) The definitions and rules of construction set forth in this
section are applicable for the purposes of this title.

(b) The term “Board” refers to the Board of Governors of the
Federal Reserve System.

(¢) The term “organization” means a corporation, government
or governmental subdivision or agency, trust, estate, partnership,
cooperative, or association.

(d) The term “person” means a natural person or an organiza-
tion.

(e) The term “credit” means the right granted by a creditor to
a debtor to defer payment of debt or to incur debt and defer its
payment.

(f) The term “creditor” refers only to a person who both (1) reg-
ularly extends, whether in connection with loans, sales of property
or services, or otherwise, consumer credit which is payable by
agreement in more than four installments or for which the pay-
ment. of a finance charge is or may be required, and (2) is the per-
son to whom the debt arising from the consumer credit transaction
is initially payable on the face of the evidence of indebtedness or,
if there is no such evidence of indebtedness, by agreement. Not-
withstanding the preceding sentence, in the case of an open-end
credit plan involving a credit card, the card issuer and any person
who honors the credit card and offers a discount which is a finance
charge are creditors. For the purpose of the requirements imposed
under chapter 4 and sections 127(a)5), 127(a)6), 127(a)7),
127(b)(1), 127(b)(2), 127(b)(3), 127(b)(8), and 127(b)(10) of chapter 2
of this title, the term “creditor” shall also include card issuers
whether or not the amount due is payable by agreement in more
than four installments or the payment of a finance charge is or
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may be required, and the Board shall, by regulation, apply these
requirements to such card issuers, to the extent appropriate, even
though the requirements are by their terms applicable only to
creditors offering open-end credit plans. Any person who originates
2 or more mortgages referred to in subsection (aa) in any 12-month
period or any person who originates 1 or more such mortgages
through a mortgage broker shall be considered to be a creditor for
purposes of this title.

(g) The term “credit sale” refers to any sale in which the seller
is a creditor. The term includes any contract in the form of a bail-
ment or lease if the bailee or lessee contracts to pay as compensa-
tion for use a sum substantially equivalent to or in excess of the
aggregate value of the property and services involved and it is
agreed that the bailee or lessee will become, or for no other or a
nominal consideration has the option to become, the owner of the
property upon full compliance with his obligations under the con-
tract.

(h) The adjective “consumer”, used with reference to a credit
transaction, characterizes the transaction as one in which the party
to whom credit is offered or extended is a natural person, and the
money, property, or services which are the subject of the trans-
action are primarily for personal, family, or household purposes.

(i) The term “open end credit plan” means a plan under which
the creditor reasonably contemplates repeated transactions, which
prescribes the terms of such transactions, and which provides for
a finance charge which may be computed from time to time on the
outstanding unpaid balance. A credit plan which is an open end
credit plan within the meaning of the preceding sentence is an
open end credit plan even if credit information is verified from time
to time.

(3) The term “adequate notice”, as used in section 133, means
a printed notice to a cardholder which sets forth the pertinent facts
clearly and conspicuously so that a person against whom it is to
operate could reasonably be expected to have noticed it and under-
stood its meaning. Such notice may be given to a cardholder by
printing the notice on any credit card, or on each periodic state-
ment of account, issued to the cardholder, or by any other means
reasonably assuring the receipt thereof by the cardholder.

(k) The term “credit card” means any card, plate, coupon book
or other credit device existing for the purpose of obtaining money,
property, labor, or services on credit.

(1) The term “accepted credit card” means any credit card
which the cardholder has requested and received or has signed or
has used, or authorized another to use, for the purpose of obtaining
money, property, labor, or services on credit.

(m) The term “cardholder” means any person to whom a credit
card is issued or any person who has agreed with the card issuer
to pay obligations arising from the issuance of a credit card to an-
other person.

(n) The term “card issuer” means any person who issues a
credit card, or the agent of such person with respect to such card.

(0) The term “unauthorized use”, as used in section 133, means
a use of a credit card by a person other than the cardholder who
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does not have actual, implied, or apparent authority for such use
and from which the cardholder receives no benefit.

(p) The term “discount” as used in section 167 means a reduc-
tion made from the regular price. The term “discount” as used in
section 167 shall not mean a surcharge.

(q) The term “surcharge” as used in section 103 and section
167 means any means of increasing the regular price to a card-
holder which is not imposed upon customers paying by cash, check,
or similar means.

(r) The term “State” refers to any State, the Commonwealth of
Puerto Rico, the District of Columbia, and any territory or posses-
sion of the United States.

(s) The term “agricultural purposes” includes the production,
harvest, exhibition, marketing, transportation, processing, or man-
ufacture of agricultural products by a natural person who cul-
tivates, plants, propagates, or nurtures those agricultural products,
including but not limited to the acquisition of farmland, real prop-
erty with a farm residence, and personal property and services
used primarily in farming.

(t) The term “agricultural products” includes agricultural, hor-
ticultural, viticultural, and dairy products, livestock, wildlife, poul-
try, bees, forest products, fish and shellfish, and any products
thereof, including processed and manufactured products, and any
and all products raised or produced on farms and any processed or
manufactured products thereof.

(u) The term “material disclosures” means the disclosure, as
required by this title, of the annual percentage rate, the method of
determining the finance charge and the balance upon which a fi-
nance charge will be imposed, the amount of the finance charge,
the amount to be financed, the total of payments, the number and
amount of payments, the due dates or periods of payments sched-
uled to repay the indebtedness, and the disclosures required by sec-
tion 129(a).

(v) The term “dwelling” means a residential structure or mobile
home which contains one to four family housing units, or individual
units of condominiums or cooperatives.

(w) The term “residential mortgage transaction” means a
transaction in which a mortgage, deed of trust, purchase money
security interest arising under an installment sales contract, or
equivalent consensual security interest is created or retained
against the consumer’s dwelling to finance the acquisition or initial
construction of such dwelling.

(x) As used in this section and section 167, the term “regular
price” means the tag or posted price charged for the property or
service if a single price is tagged or posted, or the price charged
for the property or service when payment is made by use of an
open-end credit plan or a credit card if either (1) no price is tagged
or posted, or (2) two prices are tagged or posted, one of which is
charged when payment is made by use of an open-end credit plan
or a credit card and the other when payment is made by use of
cash, check, or similar means. For purposes of this definition, pay-
ment by check, draft, or other negotiable instrument which may re-
sult in the debiting of an open-end credit plan or a credit card-
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holder’s open-end account shall not be considered payment made by
use of the plan or the account.

(y) Any reference to any requirement imposed under this title
or any provision thereof includes reference to the regulations of the
Board under this title or the provision thereof in question.

(z) The disclosure of an amount or percentage which is greater
than the amount or percentage required to be disclosed under this
title does not in itself constitute a violation of this title.

(aa)(1) A mortgage referred to in this subsection means a con-
sumer credit transaction that is secured by the consumer’s prin-
cipal dwelling, other than a residential mortgage transaction, a re-
verse mortgage transaction, or a transaction under an open end
credit plan, if—

(A) the annual percentage rate at consummation of the
transaction will exceed by more than 10 percentage points the
yield on Treasury securities having comparable periods of
maturity on the fifteenth day of the month immediately pre-
ceding the month in which the application for the extension of
credit is received by the creditor; or

(B) the total points and fees payable by the consumer at
or before closing will exceed the greater of—

(i) 8 percent, of the total loan amount; or
(i) $400.

(2)(A) After the 2-year period beginning on the effective date
of the regulations promulgated under section 155 of the Riegle
Community Development and Regulatory Improvement Act of
1994, and no more frequently than biennially after the first in-
crease or decrease under this subparagraph, the Board may by reg-
ulation increase or decrease the number of percentage points speci-
fied in paragraph (1)(A), if the Board determines that the increase
or decrease 1s—

(i) consistent with the consumer protections against abu-
sive lending provided by the amendments made by subtitle B
of title I of the Riegle Community Development and Regulatory
Improvement Act of 1994; and

(i1) warranted by the need for credit.

(B) An increase or decrease under subparagraph (A) may not
result in the number of percentage points referred to in subpara-
graph (A) being—

(i) less that 8 percentage points; or

(ii) greater than 12 percentage points.

(C) In determining whether to increase or decrease the number
of percentage points referred to in subparagraph (A), the Board
shall consult with representatives of consumers, including low-in-
come consumers, and lenders.

(3) The amount specified in paragraph (1)(B)(i) shall be ad-
justed annually on January 1 by the annual percentage change in
the Consumer Price Index, as reported on June 1 of the year pre-
ceding such adjustment.

(4) For purposes of paragraph (1)(B), points and fees shall
include—

(A) all items included in the finance charge, except interest
or the time-price differential,

(B) all compensation paid to mortgage brokers;
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(C) each of the charges listed in section 106(e) (except an
escrow for future payment of taxes), unless—
(i) the charge is reasonable;
(i) the creditor receives no direct or indirect com-
pensation; and
(ii1) the charge is paid to a third party unaffiliated
with the creditor; and
(D) such other charges as the Board determines to be
appropriate.

(5) This subsection shall not be construed to limit the rate of
interest or the finance charge that a person may charge a con-
sumer for any extension of credit.

(bb) The term “reverse mortgage transaction” means a non-
recourse transaction in which a mortgage, deed of trust, or equiva-
lent. consensual security interest is created against the consumer’s
principal dwelling—

(1) securing one or more advances; and
(2) with respect to which the payment of any principal, in-
terest, and shared appreciation or equity is due and payable

(other than in the case of default) only after—

(A) the transfer of the dwelling;

(B) the consumer ceases to occupy the dwelling as a
principal dwelling; or

(C) the death of the consumer.

§104. [15 U.S.C. 1603] Exempted transactions

This title does not apply to the following:

(1) Credit transactions involving extensions of credit pri-
marily for business, commercial, or agricultural purposes, or to
government or governmental agencies or instrumentalities, or
to organizations.

(2) Transactions in securities or commodities accounts by
a broker-dealer registered with the Securities and Exchange
Commission.

(3) Credit transactions, other than those in which a secu-
rity interest is or will be acquired in real property, or in per-
sonal property used or expected to be used as the principal
dwelling of the consumer, in which the total amount financed
exceeds $25,000.

(4) Transactions under public utility tariffs, if the Board
determines that a State regulatory body regulates the charges
for the public utility services involved, the charges for delayed
payment, and any discount allowed for early payment.

(5) Transactions for which the Board, by rule, determines
that coverage under this title is not necessary to carry out the
purposes of this title.

(7! Loans made, insured, or guaranteed pursuant to a
program authorized by title IV of the Higher Education Act of
1965 (20 U.S.C. 1070 et seq.).

180 in law. Probably should be redesignated as paragraph (6). Section 603(c)(3) of P.L. 96—
221 (94 Stat. 169) repealed then-existing paragraph (5) and section 701(a) of P.L. 97-320 (96
Stat. 1538) added this paragraph as a new paragraph (6). Section 2102(a) of P.L.. 104-208 (110
Stat. 3009-398) redesignated paragraphs (5) and (6) as paragraphs (6) and (7) and added a new
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§105. [15 U.S.C. 1604] Regulations

(a) The Board shall prescribe regulations to carry out the pur-
poses of this title. Except in the case of a mortgage referred to in
section 103(aa), these regulations may contain such classifications,
differentiations, or other provisions, and may provide for such
adjustments and exceptions for any class of transactions, as in the
judgment of the Board are necessary or proper to effectuate the
purposes of this title, to prevent circumvention or evasion thereof,
or to facilitate compliance therewith.

(b) The Board shall publish model disclosure forms and clauses
for common transactions to facilitate compliance with the disclo-
sure requirements of this title and to aid the borrower or lessee in
understanding the transaction by utilizing readily understandable
language to simplify the technical nature of the disclosures. In de-
vising such forms, the Board shall consider the use by creditors or
lessors of data processing or similar automated equipment. Nothing
in this title may be construed to require a creditor or lessor to use
any such model form or clause prescribed by the Board under this
section. A creditor or lessor shall be deemed to be in compliance
with the disclosure provisions of this title with respect to other
than numerical disclosures if the creditor or lessor (1) uses any
appropriate model form or clause as published by the Board, or (2)
uses any such model form or clause and changes it by (A) deleting
any information which is not required by this title, or (B) rear-
ranging the format, if in making such deletion or rearranging the
format, the creditor or lessor does not affect the substance, clarity,
or meaningful sequence of the disclosure.

(¢) Model disclosure forms and clauses shall be adopted by the
Board after notice duly given in the Federal Register and an oppor-
tunity for public comment in accordance with section 553 of title
5, United States Code.

(d) Any regulation of the Board, or any amendment or
interpretation thereof, requiring any disclosure which differs from
the disclosures previously required by this chapter, chapter 4, or
chapter 5, or by any regulation of the Board promulgated there-
under shall have an effective date of that October 1 which follows
by at least six months the date of promulgation, except that the
Board may at its discretion take interim action by regulation,
amendment, or interpretation to lengthen the period of time per-
mitted for creditors or lessors to adjust their forms to accommodate
new requirements or shorten the length of time for creditors or les-
sors to make such adjustments when it makes a specific finding
that such action is necessary to comply with the findings of a court
or to prevent unfair or deceptive disclosure practices. Notwith-
standing the previous sentence, any creditor or lessor may comply
with any such newly promulgated disclosure requirements prior to
the effective date of the requirements.

(f)1 EXEMPTION AUTHORITY.—

paragraph (5). Since the prior paragraph (5) had already been repealed, the attempted redesig-
nation was probably unnecessary.

1Subsections (f) and (g) as added by sections 2102(b) and 2104 of P.L. 104-208 (110 Stat.
3009-399, 401) probably should be redesignated as subsections (e) and (f), respectively.
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(1) IN ¢ENERAL.—The Board may exempt, by regulation,
from all or part of this title any class of transactions, other
than transactions involving any mortgage described in section
103(aa), for which, in the determination of the Board, coverage
under all or part of this title does not provide a meaningful
benefit to consumers in the form of useful information or pro-
tection.

(2) FACTORS FOR CONSIDERATION.—In determining which
classes of transactions to exempt in whole or in part under
paragraph (1), the Board shall consider the following factors
and publish its rationale at the time a proposed exemption is
published for comment:

(A) The amount of the loan and whether the disclo-
sures, right of rescission, and other provisions provide a
benefit to the consumers who are parties to such trans-
actions, as determined by the Board.

(B) The extent to which the requirements of this title
complicate, hinder, or make more expensive the credit
process for the class of transactions.

(C) The status of the borrower, including—

(i) any related financial arrangements of the bor-
rower, as determined by the Board;

(i1) the financial sophistication of the borrower rel-
ative to the type of transaction; and

(ii1) the importance to the borrower of the credit,
related supporting property, and coverage under this
title, as determined by the Board;

(D) whether the loan is secured by the principal resi-
dence of the consumer; and

(E) whether the goal of consumer protection would be
undermined by such an exemption.

(g) WAIVER FOR CERTAIN BORROWERS.—

(1) IN ¢ENERAL.—The Board, by regulation, may exempt
from the requirements of this title certain credit transactions
if—

(A) the transaction involves a consumer—

(i) with an annual earned income of more than
$200,000; or

(ii) having net assets in excess of $1,000,000 at
the time of the transaction; and

(B) a waiver that is handwritten, signed, and dated by
the consumer is first obtained from the consumer.

(2) ADJUSTMENTS BY THE BOARD.—The Board, at its discre-
tion, may adjust the annual earned income and net asset
requirements of paragraph (1) for inflation.

§106. [15 U.S.C. 1605] Determination of finance charge

(a) Except as otherwise provided in this section, the amount of
the finance charge in connection with any consumer credit trans-
action shall be determined as the sum of all charges, payable di-
rectly or indirectly by the person to whom the credit is extended,
and imposed directly or indirectly by the creditor as an incident to
the extension of credit. The finance charge does not include charges
of a type payable in a comparable cash transaction. The finance
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charge shall not include fees and amounts imposed by third party
closing agents (including settlement agents, attorneys, and escrow
and title companies) if the creditor does not require the imposition
of the charges or the services provided and does not retain the
charges. Examples of charges which are included in the finance
charge include any of the following types of charges which are ap-
plicable.

(1) Interest, time price differential, and any amount pay-
able under a point, discount, or other system of additional
charges.

(2) Service or carrying charge.

(3) Loan fee, finder’s fee, or similar charge.

(4) Fee for an investigation or credit report.

(5) Premium or other charge for any guarantee or insur-
ance protecting the creditor against the obligor’s default or
other credit loss.

(6) Borrower-paid mortgage broker fees, including fees
paid directly to the broker or the lender (for delivery to the
broker) whether such fees are paid in cash or financed.

(b) Charges or premiums for credit life, accident, or health
insurance written in connection with any consumer credit trans-
action shall be included in the finance charge unless:

(1) the coverage of the debtor by the insurance is not a fac-
tor in the approval by the creditor of the extension of credit,
and this fact is clearly disclosed in writing to the person apply-
ing for or obtaining the extension of credit; and

(2) in order to obtain the insurance in connection with the
extension of credit, the person to whom the credit is extended
must give specific affirmative written indication of his desire
to do so after written disclosure to him of the cost thereof.

(¢) Charges or premiums for insurance, written in connection
with any consumer credit transaction, against loss of or damage to
property or against liability arising out of the ownership or use of
property, shall be included in the finance charge unless a clear and
specific statement in writing is furnished by the creditor to the per-
son to whom the credit is extended, setting forth the cost of the
insurance if obtained from or through the creditor, and stating that
the person to whom the credit is extended may choose the person
through which the insurance is to be obtained.

(d) If any of the following items is itemized and disclosed in
accordance with the regulations of the Board in connection with
any transaction, then the creditor need not include that item in the
computation of the finance charge with respect to that transaction:

(1) Fees and charges prescribed by law which actually are
or will be paid to public officials for determining the existence
of or for perfecting or releasing or satisfying any security re-
lated to the credit transaction.

(2) The premium payable for any insurance in lieu of per-
fecting any security interest otherwise required by the creditor
in connection with the transaction, if the premium does not ex-
ceed the fees and charges described in paragraph (1) which
would otherwise be payable.

(3) Any tax levied on security instruments or on docu-
ments evidencing indebtedness if the payment of such taxes is
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a precondition for recording the instrument securing the evi-

dence of indebtedness.

(e) The following items, when charged in connection with any
extension of credit secured by an interest in real property, shall not
be included in the computation of the finance charge with respect
to that transaction:

(1) Fees or premiums for title examination, title insurance,
or similar purposes.

(2) Fees for preparation of loan-related documents.

(3) Escrows for future payments of taxes and insurance.

(4) Fees for notarizing deeds and other documents.

(5) Appraisal fees, including fees related to any pest infes-
tation or flood hazard inspections conducted prior to closing.

(6) Credit reports.

(f) TOLERANCES FOR ACCURACY.—In connection with credit
transactions not under an open end credit plan that are secured by
real property or a dwelling, the disclosure of the finance charge and
other disclosures affected by any finance charge—

(1) shall be treated as being accurate for purposes of this
title if the amount disclosed as the finance charge—

(A) does not vary from the actual finance charge by
more than $100; or

(B) is greater than the amount required to be disclosed
under this title; and
(2) shall be treated as being accurate for purposes of sec-

tion 125 if—

(A) except as provided in subparagraph (B), the
amount disclosed as the finance charge does not vary from
the actual finance charge by more than an amount equal
to one-half of one percent of the total amount of credit ex-
tended; or

(B) in the case of a transaction, other than a mortgage
referred to in section 103(aa), which—

(i) is a refinancing of the principal balance then

due and any accrued and unpaid finance charges of a

residential mortgage transaction as defined in section

103(w), or is any subsequent refinancing of such a

transaction; and

(i1) does not provide any new consolidation or new
advance;

if the amount disclosed as the finance charge does not vary

from the actual finance charge by more than an amount

equal to one percent of the total amount of credit extended.

§107. [15 U.S.C. 1606] Determination of annual percentage
rate

(a) The annual percentage rate applicable to any extension of
consumer credit shall be determined, in accordance with the regu-
lations of the Board,!

(1) in the case of any extension of credit other than under
an open end credit plan, as

180 in original. Probably should be a dash.
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(A) that nominal annual percentage rate which will
yield a sum equal to the amount of the finance charge
when it is applied to the unpaid balances of the amount
financed, calculated according to the actuarial method of
allocating payments made on a debt between the amount
financed and the amount of the finance charge, pursuant
to which a payment is applied first to the accumulated fi-
nance charge and the balance is applied to the unpaid
amount financed; or

(B) the rate determined by any method prescribed by
the Board as a method which materially simplifies com-
putation while retaining reasonable accuracy as compared
with the rate determined under subparagraph (A).?

(2) in the case of any extension of credit under an open
end credit plan, as the quotient (expressed as a percentage) of

the total finance charge for the period to which it relates di-

vided by the amount upon which the finance charge for that

period is based, multiplied by the number of such periods in

a year,

(b) Where a creditor imposes the same finance charge for bal-
ances within a specified range, the annual percentage rate shall be
computed on the median balance within the range, except that if
the Board determines that a rate so computed would not be mean-
ingful, or would be materially misleading, the annual percentage
rate shall be computed on such other basis as the Board may by
regulation require.

(¢) The disclosure of an annual percentage rate is accurate for
the purpose of this title if the rate disclosed is within a tolerance
not greater than one-eighth of 1 per centum more or less than the
actual rate or rounded to the nearest one-fourth of 1 per centum.
The Board may allow a greater tolerance to simplify compliance
where irregular payments are involved.

(d) The Board may authorize the use of rate tables or charts
which may provide for the disclosure of annual percentage rates
which vary from the rate determined in accordance with subsection
(a)(1)(A) by not more than such tolerances as the Board may allow.
The Board may not allow a tolerance greater than 8 per centum
of that rate except to simplify compliance where irregular pay-
ments are involved.

(e) In the case of creditors determining the annual percentage
rate in a manner other than as described in subsection (d), the
Board may authorize other reasonable tolerances.

§108. [15 U.S.C. 16071 Administrative enforcement

(a) Compliance with the requirements imposed under this title
shall be enforced under 2
(1) section 8 of the Federal Deposit Insurance Act, in the
case of —
(A) national banks, and Federal branches and Federal
agencies of foreign banks, by the Office of the Comptroller
of the Currency;

180 in original. Probably should be « and”.
2No punctuation in law. Probably should be a dash.
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(B) member banks of the Federal Reserve System

(other than national banks), branches and agencies of for-

eign banks (other than Federal branches, Federal agencies,

and insured State branches of foreign banks), commercial
lending companies owned or controlled by foreign banks,
and organizations operating under section 25 or 25(a)! of
the Federal Reserve Act, by the Board; and

(C) banks insured by the Federal Deposit Insurance

Corporation (other than members of the Federal Reserve

System) and insured State branches of foreign banks, by

the Board of Directors of the Federal Deposit Insurance

Corporation;

(2) section 8 of the Federal Deposit Insurance Act, by the
Director of the Office of Thrift Supervision, in the case of a
savings association the deposits of which are insured by the
Federal Deposit Insurance Corporation. 2

(3) the Federal Credit Union Act, by the Administrator of
the National Credit Union Administration with respect to any
Federal credit union.?2

(4) the Federal Aviation Act of 1958, by the Secretary of
Transportation with respect to any air carrier or foreign air
carrier subject to that Act. 2

(5) the Packers and Stockyards Act, 1921 (except as pro-
vided in section 406 of that Act), by the Secretary of Agri-
culture with respect to any activities subject to that Act.3

(6) the Farm Credit Act of 1971, by the Farm Credit
Administration with respect to any Federal land bank, Federal
land bank association, Federal intermediate credit bank, or
production credit association.

The terms used in paragraph (1) that are not defined in this title
or otherwise defined in section 3(s) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(s)) shall have the meaning given to them
in se)ction 1(b) of the International Banking Act of 1978 (12 U.S.C.
3101).

(b) For the purpose of the exercise by any agency referred to
in subsection (a) of its powers under any Act referred to in that
subsection, a violation of any requirement imposed under this title
shall be deemed to be a violation of a requirement imposed under
that Act. In addition to its powers under any provision of law spe-
cifically referred to in subsection (a), each of the agencies referred
to in that subsection may exercise, for the purpose of enforcing
compliance with any requirement imposed under this title, any
other authority conferred on it by law.

(c) Except to the extent that enforcement of the requirements
imposed under this title is specifically committed to some other
Government agency under subsection (a), the Federal Trade Com-
mission shall enforce such requirements. For the purpose of the
exercise by the Federal Trade Commission of its functions and pow-
ers under the Federal Trade Commission Act, a violation of any
requirement imposed under this title shall be deemed a violation

1Section 25(a) of the Federal Reserve Act was redesignated as section 25A by section 142(e)(2)
of the Federal Deposit Insurance Corporation Improvement Act of 1991.

280 in law. The period probably should be a semicolon.

380 in law. Probably should be “; and”.
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of a requirement imposed under that Act. All of the functions and
powers of the Federal Trade Commission under the Federal Trade
Commission Act are available to the Commission to enforce compli-
ance by any person with the requirements imposed under this title,
irrespective of whether that person is engaged in commerce or
meets any other jurisdictional tests in the Federal Trade Commis-
sion Act.

(d) The authority of the Board to issue regulations under this
title does not impair the authority of any other agency designated
in this section to make rules respecting its own procedures in en-
forcing compliance with requirements imposed under this title.

(e)(1) In carrying out its enforcement activities under this sec-
tion, each agency referred to in subsection (a) or (¢), in cases where
an annual percentage rate or finance charge was inaccurately dis-
closed, shall notify the creditor of such disclosure error and is
authorized in accordance with the provisions of this subsection to
require the creditor to make an adjustment to the account of the
person to whom credit was extended, to assure that such person
will not be required to pay a finance charge in excess of the finance
charge actually disclosed or the dollar equivalent of the annual per-
centage rate actually disclosed, whichever is lower. For the pur-
poses of this subsection, except where such disclosure error re-
sulted from a willful violation which was intended to mislead the
person to whom credit was extended, in determining whether a dis-
closure error has occurred and in calculating any adjustment, (A)
each agency shall apply (i) with respect to the annual percentage
rate, a tolerance of one-quarter of 1 percent more or less than the
actual rate, determined without regard to section 107(c) of this
title, and (1) with respect to the finance charge, a corresponding
numerical tolerance as generated by the tolerance provided under
this subsection for the annual percentage rate; except that (B) with
respect to transactions consummated after two years following the
effective date of section 608 of the Truth in Lending Simplification
and Reform Act, each agency shall apply (i) for transactions that
have a scheduled amortization of ten years or less, with respect to
the annual percentage rate, a tolerance not to exceed one-quarter
of 1 percent more or less than the actual rate, determined without
regard to section 107(c) of this title, but in no event a tolerance of
less than the tolerances allowed under section 107(c), (ii) for trans-
actions that have a scheduled amortization of more than ten years,
with respect to the annual percentage rate, only such tolerances as
are allowed under section 107(c) of this title, and (iii) for all trans-
actions, with respect to the finance charge, a corresponding numer-
ical tolerance as generated by the tolerances provided under this
subsection for the annual percentage rate.

(2) Each agency shall require such an adjustment when it
determines that such disclosure error resulted from (A) a clear and
consistent pattern or practice of violations, (B) gross negligence, or
(C) a willful violation which was intended to mislead the person to
whom the credit was extended. Notwithstanding the preceding sen-
tence, except where such disclosure error resulted from a willful
violation which was intended to mislead the person to whom credit
was extended, an agency need not require such an adjustment if
it determines that such disclosure error—



Sec. 108 TRUTH IN LENDING ACT 168

(A) resulted from an error involving the disclosure of a fee
or charge that would otherwise be excludable in computing the
finance charge, including but not limited to violations involving
the disclosures described in sections 106(b), (¢) and (d) of this
title, in which event the agency may require such remedial ac-
tion as it determines to be equitable, except that for trans-
actions consummated after two years after the effective date of
section 608 of the Truth in Lending Simplification and Reform
Act, such an adjustment shall be ordered for violations of sec-
tion 106(b);
(B) involved a disclosed amount which was 10 per centum
or less of the amount that should have been disclosed and (i)
in cases where the error involved a disclosed finance charge,
the annual percentage rate was disclosed correctly, and (i) in
cases where the error involved a disclosed annual percentage
rate, the finance charge was disclosed correctly; in which event
the agency may require such adjustment as it determines to be
equitable;
(C) involved a total failure to disclose either the annual
percentage rate or the finance charge, in which event the
agency may require such adjustment as it determines to be
equitable; or
(D) resulted from any other unique circumstance involving
clearly technical and nonsubstantive disclosure violations that
do not adversely affect information provided to the consumer
and that have not misled or otherwise deceived the consumer.
In the case of other such disclosure errors, each agency may re-
quire such an adjustment.

(3) Notwithstanding paragraph (2), no adjustment shall be
ordered—

(A) if it would have a significantly adverse impact upon
the safety or soundness of the creditor, but in any such case,
the agency may—

(1) require a partial adjustment in an amount which
does not have such an impact; or

(i1) require the full adjustment, but permit the creditor
to make the required adjustment in partial payments over
an extended period of time which the agency considers to
be reasonable, if (in the case of an agency referred to in
paragraph (1), (2), or (3) of subsection (a)), the agency
determines that a partial adjustment or making partial
payments over an extended period is necessary to avoid
causing the creditor to become undercapitalized pursuant
to section 38 of the Federal Deposit Insurance Act;

(B) the! amount of the adjustment would be less that $1,
except that if more than one year has elapsed since the date

1Section 2106(4) of P.L. 104—208 (110 Stat. 3009-416) amended subsection (e)(3) by striking
“reasonable, (B) the” and inserting the following: “reasonable, if (in the case of an agency re-
ferred to in paragraph (1), (2), or (3) of subsection (a)), the agency determines that a partial
adjustment or making partial payments over an extended period is necessary to avoid causing
the creditor to become undercapitalized pursuant to section 38 of the Federal Deposit Insurance
Act;
“(B) the”.
The amendment probably should have been to strike “reasonable, (B) if the” and the amend-
ment probably should have inserted “if” after “(B)”.
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of the violation, the agency may require that such amount be

paid into the Treasury of the United States, or

(C) except where such disclosure error resulted from a will-
ful violation which was intended to mislead the person to
whom credit was extended, in the case of an open-end credit
plan, more than two years after the violation, or in the case
of any other extension of credit, as follows:

(1) with respect to creditors that are subject to examination
by the agencies referred to in paragraphs (1) through (3) of sec-
tion 108(a) of this title, except in connection with violations
arising from practices identified in the current examination
and only in connection with transactions that are con-
summated after the date of the immediately preceding exam-
ination, except that where practices giving rise to violations
identified in earlier examinations have not been corrected,
adjustments for those violations shall be required in connection
with transactions consummated after the date of the examina-
tion in which such practices were first identified;

(i1) with respect to creditors that are not subject to exam-
ination by such agencies, except in connection with trans-
actions that are consummated after May 10, 1978; and

(iii) in no event after the later of (I) the expiration of the
life of the credit extension, or (II) two years after the agree-
ment to extend credit was consummated.

(4)(A) Notwithstanding any other provision of this section, an
adjustment under this subsection may be required by an agency re-
ferred to in subsection (a) or (c) only by an order issued in accord-
ance with cease and desist procedures provided by the provision of
law referred to in such subsections.

(B) In the case of an agency which is not authorized to conduct
cease and desist proceedings, such an order may be issued after an
agency hearing on the record conducted at least thirty but not more
than sixty days after notice of the alleged violation is served on the
creditor. Such a hearing shall be deemed to be a hearing which is
subject to the provisions of section 8(h) of the Federal Deposit
Insurance Act and shall be subject to judicial review as provided
therein.

(5) Except as otherwise specifically provided in this subsection
and notwithstanding any provision of law referred to in subsection
(a) or (c), no agency referred to in subsection (a) or (¢) may require
a creditor to make dollar adjustments for errors in any require-
ments under this title, except with regard to the requirements of
section 165.

(6) A creditor shall not be subject to an order to make an
adjustment, if within sixty days after discovering a disclosure
error, whether pursuant to a final written examination report or
through the creditor’s own procedures, the creditor notifies the per-
son concerned of the error and adjusts the account so as to assure
that such person will not be required to pay a finance charge in
excess of the finance charge actually disclosed or the dollar equiva-
lent. of the annual percentage rate actually disclosed, whichever is
lower.

(7) Notwithstanding the second sentence of subsection (e)(1),
subsection (e)(3)(C)(1), and subsection (e)(3)(C)(ii), each agency re-
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ferred to in subsection (a) or (¢) shall require an adjustment for an
annual percentage rate disclosure error that exceeds a tolerance of
one quarter of one percent less than the actual rate, determined
without regard to section 107(c) of this title, with respect to any
transaction consummated between January 1, 1977, and the effec-
tive date of section 608 of the Truth in Lending Simplification and
Reform Act.

§109. [15 U.S.C. 1608] Views of other agencies

In the exercise of its functions under this title, the Board may
obtain upon request the views of any other Federal agency which,
in the judgment of the Board, exercises regulatory or supervisory
functions with respect to any class of creditors subject to this title.

§110. [Repealed by Public Law 94-239 (90 Stat. 253).]

§111. [15 U.S.C. 1610] Effect on other laws

(a)(1) Except as provided in subsection (e), chapters 1, 2, and
3 do not! annul, alter, or affect the laws of any State relating to
the disclosure of information in connection with credit transactions,
except to the extent that those laws are inconsistent with the pro-
visions of this title, and then only to the extent of the inconsist-
ency. Upon its own motion or upon the request of any creditor,
State, or other interested party which is submitted in accordance
with procedures prescribed in regulations of the Board, the Board
shall determine whether any such inconsistency exists. If the Board
determines that a State-required disclosure is inconsistent, credi-
tors located in that State may not make disclosures using the
incongistent term or form, and shall incur no liability under the
law of that State for failure to use such term or form, notwith-
standing that such determination is subsequently amended, re-
scinded, or determined by judicial or other authority to be invalid
for any reason.

(2) Upon its own motion or upon the request of any creditor,
State, or other interested party which is submitted in accordance
with procedures prescribed in regulations of the Board, the Board
shall determine whether any disclosure required under the law of
any State is substantially the same in meaning as a disclosure re-
quired under this title. If the Board determines that a State-re-
quired disclosure is substantially the same in meaning as a disclo-
sure required by this title, then creditors located in that State may
make such disclosure in compliance with such State law in lieu of
the disclosure required by this title, except that the annual per-
centage rate and finance charge shall be disclosed as required by
section 122, and such State-required disclosure may not be made
in lieu of the disclosures applicable to certain mortgages under sec-
tion 129, 2

(b) Except as provided in section 129, this title does not ! other-
wise annul, alter or affect in any manner the meaning, scope or ap-

180 in original. The term “shall not be construed to” probably should be substituted for “does
not” and “do not”, respectively.

2The amendment made by section 152(e)(2)(B) of the Reigle Community Development and
Regulatory Improvement Act of 1994 (103-325; 108 Stat. 2194) did not specify which sentence
of this paragraph was being amended. Such amendment was executed to the second sentence
of paragraph (2).
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plicability of the laws of any State, including, but not limited to,
laws relating to the types, amounts or rates of charges, or any ele-
ment. or elements of charges, permissible under such laws in con-
nection with the extension or use of credit, nor does this title ex-
tend the applicability of those laws to any class of persons or trans-
actions to which they would not otherwise apply. The provisions of
section 129 do not! annul, alter, or affect the applicability of the
laws of any State or exempt any person subject to the provisions
of section 129 from complying with the laws of any State, with re-
spect to the requirements for mortgages referred to in section
103(aa), except to the extent that those State laws are inconsistent
with any provisions of section 129, and then only to the extent of
the inconsistency.

(¢) In any action or proceeding in any court involving a con-
sumer credit sale, the disclosure of the annual percentage rate as
required under this title in connection with that sale may not be
received as evidence that the sale was a loan or any type of trans-
action other than a credit sale.

(d) Except as specified in sections 125, 130, and 166, this title
and the regulations issued thereunder do not affect the validity or
fznforceability of any contract or obligation under State or Federal
aw.

(e) CERTAIN CREDIT AND CHARGE CARD APPLICATION AND
SOLICITATION DISCLOSURE PROVISIONS.—The provisions of sub-
section (¢) of section 122 and subsections (¢), (d), (e), and (f) of sec-
tion 127 shall supersede any provision of the law of any State re-
lating to the disclosure of information in any credit or charge card
application or solicitation which is subject to the requirements of
section 127(c) or any renewal notice which is subject to the require-
ments of section 127(d), except that any State may employ or
establish State laws for the purpose of enforcing the requirements
of such sections.

§112. [15 U.S.C. 1611] Criminal liability for willful and
knowing violation

Whoever willfully and knowingly 2

(1) gives false or inaccurate information or fails to provide
information which he is required to disclose under the provi-
sions of this title or any regulation issued thereunder,

(2) uses any chart or table authorized by the Board under
section 107 in such a manner as to consistently understate the
annual percentage rate determined under section 107(a)(1)(A),
or

(3) otherwise fails to comply with any requirement im-
posed under this title,

shall be fined not more than $5,000 or imprisoned not more than
one year, or both.

§113. [15 U.S.C. 1612] Effect on governmental agencies
(a) Any department or agency of the United States which
administers a credit program in which it extends, insures, or guar-

1See footnote 1 on previous page.
2No punctuation in law. Probably should be a dash.
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antees consumer credit and in which it provides instruments to a
creditor which contain any disclosures required by this title shall,
prior to the issuance or continued use of such instruments, consult
Wi{,h the Board to assure that such instruments comply with this
title.

(b) No civil or criminal penalty provided under this title for
any violation thereof may be imposed upon the United States or
any department or agency thereof, or upon any State or political
subdivision thereof, or any agency of any State or political subdivi-
sion.

(¢) A creditor participating in a credit program administered,
insured, or guaranteed by any department or agency of the United
States shall not be held liable for a civil or criminal penalty under
this title in any case in which the violation results from the use
of an instrument required by any such department or agency.

(d) A creditor participating in a credit program administered,
insured, or guaranteed by any department or agency of the United
States shall not be held liable for a civil or criminal penalty under
the laws of any State (other than laws determined under section
111 to be inconsistent with this title) for any technical procedural
failure, such as a failure to use a specific form, to make informa-
tion available at a specific place on an instrument, or to use a spe-
cific typeface, as is required by State law, which is caused by the
use of an instrument required to be used by such department or
agency.

§114. [15 U.?.C. 1614] Reports by Board and Attorney Gen-
era

Each year the Board shall make a report to the Congress con-
cerning the administration of its functions under this title, includ-
ing such recommendations as the Board deems necessary or appro-
priate. In addition, each report of the Board shall include its
assessment. of the extent to which compliance with the require-
ments imposed under this title is being achieved.

§115. [This section repealed by section 616(b) of the Deposi-
tory Institutions Deregulation and Monetary Control Act of 1980
(94 Stat. 182).]

CHAPTER 2—CREDIT TRANSACTIONS

Sec.

121. General requirement of disclosure.

122. Form of disclosure; additional information.

123. Exemption for State-regulated transactions.

124. Effect of subsequent occurrence.

125. Right of rescission as to certain transactions.

126. [Repealed.]

127. Open end consumer credit plans.

127A. Disclosure requirements for open end consumer credit plans secured by the
consumer’s principal dwelling.

128. Consumer credit not under open end credit plans.

129. Requirements for certain mortgages.

130. Civil liability.

131. Liability of assignees.

132. Issuance of credit cards.

133. Liability of holder of credit card.

134. Fraudulent use of credit card.

135. Business credit cards.
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136. Dissemination of annual percentage rates.
137. Home equity plans.

138. Reverse mortgages.

139. Certain limitations on liability.

§121. [15 U.S.C. 1631] General requirement of disclosure

(a) Subject to subsection (b), a creditor or lessor shall disclose
to the person who is obligated on a consumer lease or a consumer
credit transaction the information required under this title. In a
transaction involving more than one obligor, a creditor or lessor,
except in a transaction under section 125, need not disclose to more
than one of such obligors if the obligor given disclosure is a pri-
mary obligor.

(b) If a transaction involves one creditor as defined in section
103(), or one lessor as defined in section 181(3), such creditor or
lessor shall make the disclosures. If a transaction involves more
than one creditor or lessor, only one creditor or lessor shall be re-
quired to make the disclosures. The Board shall by regulation
specify which creditor or lessor shall make the disclosures.

(¢) The Board may provide by regulation that any portion of
the information required to be disclosed by this title may be given
in the form of estimates where the provider of such information is
not in a position to know exact information. In the case of any con-
sumer credit transaction a portion of the interest on which is deter-
mined on a per diem basis and is to be collected upon the con-
summation of such transaction, any disclosure with respect to such
portion of interest shall be deemed to be accurate for purposes of
this title if the disclosure is based on information actually known
to the creditor at the time that the disclosure documents are being
prepared for the consummation of the transaction.

(d) The Board shall determine whether tolerances for numer-
ical disclosures other than the annual percentage rate are nec-
essary to facilitate compliance with this title, and if it determines
that such tolerances are necessary to facilitate compliance, it shall
by regulation permit disclosures within such tolerances. The Board
shall exercise its authority to permit tolerances for numerical dis-
closures other than the annual percentage rate so that such toler-
ances are narrow enough to prevent such tolerances from resulting
in misleading disclosures or disclosures that circumvent the pur-
poses of this title.

§122. [15 U.S.C. 1632] Form of disclosures; additional infor-
mation

(a) Information required by this title shall be disclosed clearly
and conspicuously, in accordance with regulations of the Board.
The terms “annual percentage rate” and “finance charge” shall be
disclosed more conspicuously than other terms, data, or informa-
tion provided in connection with a transaction, except information
relating to the identity of the creditor. Except as provided in sub-
section (c), regulations of the Board need not require that disclo-
sures pursuant to this title be made in the order set forth in this
title and, except as otherwise provided, may permit the use of ter-
minology different from that employed in this title if it conveys
substantially the same meaning.
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(b) Any creditor or lessor may supply additional information or
explanation with any disclosures required under chapters 4 and 5
and, except as provided in sections 127A(b)(3) and 128(b)(1), under
this chapter.

(¢c) TABULAR FORMAT REQUIRED FOR CERTAIN DISCLOSURES
UNDER SECTION 127(c).—

(1) IN GENERAL.—The information described in paragraphs
(1)(A), 3)BYAXI), (4)A), and (4)C)aXI) of section 127(c) shall
be—

(A) disclosed in the form and manner which the Board
shall prescribe by regulations; and

(B) placed in a conspicuous and prominent location on
or with any written application, solicitation, or other docu-
ment or paper with respect to which such disclosure is re-
quired.

(2) TABULAR FORMAT.—

(A) FORM OF TABLE TO BE PRESCRIBED.—In the regula-
tions prescribed under paragraph (1)(A) of this subsection,
the Board shall require that the disclosure of such infor-
mation shall, to the extent the Board determines to be
practicable and appropriate, be in the form of a table
which—

(i) contains clear and concise headings for each
item of such information; and

(i1) provides a clear and concise form for stating
each item of information required to be disclosed
under each such heading.

(B) BOARD DISCRETION IN PRESCRIBING ORDER AND
WORDING OF TABLE.—In prescribing the form of the table
under subparagraph (A), the Board may—

(i) list the items required to be included in the
table in a different order than the order in which such
items are set forth in paragraph (1)(A) or (4)(A) of sec-
tion 127(c); and

(i) subject to subparagraph (C), employ termi-
nology which is different than the terminology which
is employed in section 127(c¢) ifi such terminology con-
veys substantially the same meaning.

(C) GrACE PERIOD.—Either the heading or the state-
ment under the heading which relates to the time period
referred to in section 127(c)(1)(A)(iii) shall contain the
term grace period.

§123. [15 U.S.C. 16331 Exemption for State-regulated trans-
actions

The Board shall by regulation exempt from the requirements
of this chapter any class of credit transactions within any State if
it determines that under the law of that State that class of trans-
actions is subject to requirements substantially similar to those im-
posed under this chapter, and that there is adequate provision for
enforcement.
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§124. [15 U.S.C. 1634] Effect of subsequent occurrence

If information disclosed in accordance with this chapter is sub-
sequently rendered inaccurate as the result of any act, occurrence,
or agreement subsequent to the delivery of the required disclo-
sures, the inaccuracy resulting therefrom does not constitute a vio-
lation of this chapter.

§125. [15 U.S.C. 1635] Right of rescission as to certain trans-
actions

(a) Except as otherwise provided in this section, in the case of
any consumer credit transaction (including opening or increasing
the credit limit for an open end credit plan) in which a security in-
terest, including any such interest arising by operation of law, is
or will be retained or acquired in any property which is used as the
principal dwelling of the person to whom credit is extended, the ob-
ligor shall have the right to rescind the transaction until midnight
of the third business day following the consummation of the trans-
action or the delivery of the information and recission forms re-
quired under this section together with a statement containing the
material disclosures required under this title, whichever is later, by
notifying the creditor, in accordance with regulations of the Board,
of his intention to do so. The creditor shall clearly and conspicu-
ously disclose, in accordance with regulations of the Board, to any
obligor in a transaction subject to this section the rights of the obli-
gor under this section. The creditor shall also provide, in accord-
ance with regulations of the Board, appropriate forms for the obli-
gor to exercise his right to rescind any transaction subject to this
section.

(b) When an obligor exercises his right to rescind under sub-
section (a), he is not liable for any finance or other charge, and any
security interest given by the obligor, including any such interest
arising by operation of law, becomes void upon such a rescission.
Within 20 days after receipt of a notice of rescission, the creditor
shall return to the obligor any money or property given as earnest
money, downpayment, or otherwise, and shall take any action nec-
essary or appropriate to reflect the termination of any security in-
terest created under the transaction. If the creditor has delivered
any property to the obligor, the obligor may retain possession of it.
Upon the performance of the creditor’s obligations under this sec-
tion, the obligor shall tender the property to the creditor, except
that if return of the property in kind would be impracticable or
inequitable, the obligor shall tender its reasonable value. Tender
shall be made at the location of the property or at the residence
of the obligor, at the option of the obligor. If the creditor does not
take possession of the property within 20 days after tender by the
obligor, ownership of the property vests in the obligor without obli-
gation on his part to pay for it. The procedures prescribed by this
subsection shall apply except when otherwise ordered by a court.

(¢) Notwithstanding any rule of evidence, written acknowledg-
ment. of receipt of any disclosures required under this title by a
person to whom information, forms, and a statement is required to
be given pursuant. to this section does no more than create a rebut-
table presumption of delivery thereof.
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(d) The Board may, if it finds that such action is necessary in
order to permit homeowners to meet bona fide personal financial
emergencies, prescribe regulations authorizing the modification or
waiver of any rights created under this section to the extent and
under the circumstances set forth in those regulations.

(e) This section does not apply to—

((1)) a residential mortgage transaction as defined in section
103(w);

(2) a transaction which constitutes a refinancing or consoli-
dation (with no new advances) of the principal balance then
due and any accrued and unpaid finance charges of an existing
extension of credit by the same creditor secured by an interest
in the same property;

(3) a transaction in which an agency of a State is the cred-
itor; or

(4) advances under a preexisting open end credit plan if a
security interest has already been retained or acquired and
such advances are in accordance with a previously established
credit limit for such plan.

(f) An obligor’s right of rescission shall expire three years after
the date of consummation of the transaction or upon the sale of the
property, whichever occurs first, notwithstanding the fact that the
information and forms required under this section or any other dis-
closures required under this chapter have not been delivered to the
obligor, except that if (1) any agency empowered to enforce the pro-
visions of this title institutes a proceeding to enforce the provisions
of this section within three years after the date of consummation
of the transaction, (2) such agency finds a violation of section 125,
and (3) the obligor’s right to rescind is based in whole or in part
on any matter involved in such proceeding, then the obligor’s right
of rescission shall expire three years after the date of consumma-
tion of the transaction or upon the earlier sale of the property, or
upon the expiration of one year following the conclusion of the pro-
ceeding, or any judicial review or period for judicial review thereof,
whichever is later.

(g) In any action in which it is determined that a creditor has
violated this section, in addition to rescission the court may award
relief under section 130 for violations of this title not relating to
the right to rescind.

(h) LiMITATION ON RESCISSION.—An obligor shall have no
rescission rights arising solely from the form of written notice used
by the creditor to inform the obligor of the rights of the obligor
under this section, if the creditor provided the obligor the appro-
priate form of written notice published and adopted by the Board,
or a comparable written notice of the rights of the obligor, that was
properly completed by the creditor, and otherwise complied with all
other requirements of this section regarding notice.

(i) REscissioN RIGHTS IN FORECLOSURE.—

(1) IN ¢ENERAL.—Notwithstanding section 139, and subject
to the time period provided in subsection (f), in addition to any
other right of rescission available under this section for a
transaction, after the initiation of any judicial or nonjudicial
foreclosure process on the primary dwelling of an obligor secur-
ing an extension of credit, the obligor shall have a right to re-
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scind the transaction equivalent to other rescission rights pro-
vided by this section, if—

(A) a mortgage broker fee is not included in the fi-
nance charge in accordance with the laws and regulations
in effect at the time the consumer credit transaction was
consummated; or

(B) the form of notice of rescission for the transaction
is not the appropriate form of written notice published and
adopted by the Board or a comparable written notice, and
otherwise complied with all the requirements of this sec-
tion regarding notice.

(2) TOLERANCE FOR DISCLOSURES.—Notwithstanding sec-
tion 106(f), and subject to the time period provided in sub-
section (f), for the purposes of exercising any rescission rights
after the initiation of any judicial or nonjudicial foreclosure
process on the principal dwelling of the obligor securing an
extension of credit, the disclosure of the finance charge and
other disclosures affected by any finance charge shall be
treated as being accurate for purposes of this section if the
amount disclosed as the finance charge does not vary from the
actual finance charge by more than $35 or is greater than the
amount required to be disclosed under this title.

(3) RIGHT OF RECOUPMENT UNDER STATE LAW.—Nothing in
this subsection affects a consumer’s right of rescission in
recoupment under State law.

(4) APPLICABRILITY.—This subsection shall apply to all con-
sumer credit transactions in existence or consummated on or
after the date of the enactment of the Truth in Lending Act
Amendments of 1995.

§126. [This section repealed by section 614(e)(1) of the Deposi-
tory Institutions Deregulation and Monetary Control Act of 1980
(94 Stat. 180).]

§127. [15 U.S.C. 1637] Open end consumer credit plans

(a) Before opening any account under an open end consumer
credit plan, the creditor shall disclose to the person to whom credit
]1051 to be extended each of the following items, to the extent applica-

€;

(1) The conditions under which a finance charge may be
imposed, including the time period (if any) within which any
credit extended may be repaid without incurring a finance
charge, except that the creditor may, at his election and with-
out disclosure, impose no such finance charge if payment is re-
ceived after the termination of such time period. If no such
time period is provided, the creditor shall disclose such fact.

(2) The method of determining the balance upon which a
finance charge will be imposed.

(3) The method of determining the amount of the finance
charge, including any minimum or fixed amount imposed as a
finance charge.

(4) Where one or more periodic rates may be used to com-
pute the finance charge, each such rate, the range of balances
to which it is applicable, and the corresponding nominal an-
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nual percentage rate determined by mutliplying the periodic

rate by the number of periods in a year.

(5) Identification of other charges which may be imposed
as part of the plan, and their method of computation, in
accordance with regulations of the Board.

(6) In cases where the credit is or will be secured, a state-
ment that a security interest has been or will be taken in (A)
the property purchased as part of the credit transaction, or (B)
property not purchased as part of the credit transaction identi-
fied by item or type.

(7) A statement, in a form prescribed by regulations of the
Board of the protection provided by sections 161 and 170 to an
obligor and the creditor’s responsibilities under sections 162
and 170. With respect to one billing cycle per calendar year, at
intervals of not less than six months or more than eighteen
months, the creditor shall transmit such statement to each ob-
ligor to whom the creditor is required to transmit a statement
pursuant to section 127(b) for such billing cycle.

(8) In the case of any account under an open end consumer
credit plan which provides for any extension of credit which is
Se}(julifd by the consumer’s principal dwelling, any information
which—

(A) is required to be disclosed under section 127A(a);
an

(B) the Board determines is not described in any other
paragraph of this subsection.

(b) The creditor of any account under an open end consumer
credit plan shall transmit to the obligor, for each billing cycle at
the end of which there is an outstanding balance in that account
or with respect to which a finance charge is imposed, a statement
setting forth each of the following items to the extent applicable:

(1) The outstanding balance in the account at the begin-
ning of the statement period.

(2) The amount and date of each extension of credit during
the period, and a brief identification, on or accompanying the
statement of each extension of credit in a form prescribed by
the Board sufficient to enable the obligor either to identify the
transaction or to relate it to copies of sales vouchers or similar
instruments previously furnished, except that a creditor’s fail-
ure to disclose such information in accordance with this para-
graph shall not be deemed a failure to comply with this chap-
ter or this title if (A) the creditor maintains procedures reason-
ably adapted to procure and provide such information, and (B)
the creditor responds to and treats any inquiry for clarification
or documentation as a billing error and an erroneously billed
amount under section 161. In lieu of complying with the
requirements of the previous sentence, in the case of any
transaction in which the creditor and seller are the same per-
son, as defined by the Board, and such person’s open end credit
plan has fewer than 15,000 accounts, the creditor may elect to
provide only the amount and date of each extension of credit
during the period and the seller’s name and location where the
transaction took place if (A) a brief identification of the trans-
action has been previously furnished, and (B) the creditor re-
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sponds to and treats any inquiry for clarification or documenta-
tion as a billing error and an erroneously billed amount under
section 161.

) d(3) The total amount credited to the account during the pe-
r1od.

(4) The amount of any finance charge added to the account
during the period, itemized to show the amounts, if any, due
to the application of percentage rates and the amount, 1f any,
imposed as a minimum or fixed charge.

(5) Where one or more periodic rates may be used to com-
pute the finance charge, each such rate, the range of balances
to which it is applicable, and, unless the annual percentage
rate (determined under section 107(a)(2)) is required to be dis-
closed pursuant to paragraph (6), the corresponding nominal
annual percentage rate determined by mutliplying the periodic
rate by the number of periods in a year.

(6) Where the total finance charge exceeds 50 cents for a
monthly or longer billing cycle, or the pro rata part of 50 cents
for a billing cycle shorter than monthly, the total finance
charge expressed as an annual percentage rate (determined
under section 107(a)(2)), except that if the finance charge is the
sum of two or more products of a rate times a portion of the
balance, the creditor may, in lieu of disclosing a single rate for
the total charge, disclose each such rate expressed as an an-
nual percentage rate, and the part of the balance to which it
is applicable.

(7) The balance on which the finance charge was computed
and a statement of how the balance was determined. If the bal-
ance is determined without first deducting all credits during
the period, that fact and the amount of such payments shall
also be disclosed.

(8) The outstanding balance in the account at the end of
the period.

(9) The date by which or the period (if any) within which,
payment must be made to avoid additional finance charges, ex-
cept that the creditor may, at his election and without disclo-
sure, impose no such additional finance charge if payment is
received after such date or the termination of such period.

(10) The address to be used by the creditor for the purpose
of receiving billing inquiries from the obligor.

(¢) DISCLOSURE IN CREDIT AND CHARGE CARD APPLICATIONS
AND SOLICITATIONS.—

(1) DIRECT MAIL APPLICATIONS AND SOLICITATIONS.—

(A) INFORMATION IN TABULAR FORMAT.—Any applica-
tion to open a credit card account for any person under an
open end consumer credit plan, or a solicitation to open
such an account without requiring an application, that is
mailed to consumers shall disclose the following informa-
tion, subject to subsection (e) and section 122(c):

(i) ANNUAI PERCENTAGE RATES.—

(I) Each annual percentage rate applicable to
extensions of credit under such credit plan.

(I) Where an extension of credit is subject to
a variable rate, the fact that the rate is variable,
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the annual percentage rate in effect at the time of
the mailing, and how the rate is determined.

(ITT) Where more than one rate applies, the
range of balances to which each rate applies.

(i1)) ANNUAL AND OTHER FEES.—

(I) Any annual fee, other periodic fee, or mem-
bership fee imposed for the issuance or avail-
ability of a credit card, including any account
maintenance fee or other charge imposed based on
activity or inactivity for the account during the
billing cycle.

(II) Any minimum finance charge imposed for
each period during which any extension of credit
which is subject to a finance charge is out-
standing.

(III) Any transaction charge imposed in con-
nection with use of the card to purchase goods or
services.

(ii1)) GRACE PERIOD.—

(I) The date by which or the period within
which any credit extended under such credit plan
for purchases of goods or services must be repaid
to avoid incurring a finance charge, and, if no
such period is offered, such fact shall be clearly
stated.

(II) If the length of such “grace period” varies,
the card issuer may disclose the range of days in
the grace period, the minimum number of days in
the grace period, or the average number of days in
the grace period, if the disclosure is identified as
such.

(iv) BALANCE CALCULATION METHOD.—

(I) The name of the balance -calculation
method used in determining the balance on which
the finance charge is computed if the method used
has been defined by the Board, or a detailed
explanation of the balance calculation method
used if the method has not been so defined.

(II) In prescribing regulations to carry out
this clause, the Board shall define and name not
more than the 5 balance calculation methods
determined by the Board to be the most commonly
used methods.

(B) OTHER INFORMATION.—In addition to the informa-
tion required to be disclosed under subparagraph (A), each
application or solicitation to which such subparagraph ap-
plies shall disclose clearly and conspicuously the following
information, subject to subsections (e) and (f):

(i) CASH ADVANCE FEE.—Any fee imposed for an
extension of credit in the form of cash.

(ii)) LATE FEE.—Any fee imposed for a late pay-
ment.

(iii)) OVER-THE-LIMIT FEE.—Any fee imposed in
connection with an extension of credit in excess of the
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amount of credit authorized to be extended with re-

spect to such account.

(2) TELEPHONE SOLICITATIONS.—

(A) IN ¢ENERAL.—In any telephone solicitation to open
a credit card account for any person under an open end
consumer credit plan, the person making the solicitation
shall orally disclose the information described in para-
graph (1)(A).

(B) EXCEPTION.—Subparagraph (A) shall not apply to
any telephone solicitation if—

(i) the credit card issuer—

(I) does not impose any fee described in para-
graph (1)(A)Gi)D); or

(I) does not impose any fee in connection
with telephone solicitations unless the consumer
signifies acceptance by using the card;

(i1) the card issuer discloses clearly and conspicu-
ously in writing the information described in para-
graph (1) within 30 days after the consumer requests
the card, but in no event later than the date of deliv-
ery of the card; and

(ii1) the card issuer discloses clearly and conspicu-
ously that the consumer is not obligated to accept the
card or account and the consumer will not be obligated
to pay any of the fees or charges disclosed unless the
consumer elects to accept the card or account by using
the card.

(3) APPLICATIONS AND SOLICITATIONS BY OTHER MEANS.—

(A) IN GENERAL.—Any application to open a credit
card account for any person under an open end consumer
credit plan, and any solicitation to open such an account
without requiring an application, that is made available to
the public or contained in catalogs, magazines, or other
publications shall meet the disclosure requirements of sub-
paragraph (B), (C), or (D).

(B) SPECIFIC INFORMATION.—An application or solicita-
tion described in subparagraph (A) meets the requirement
of this subparagraph if such application or solicitation
contains—

(1) the information—

(I) described in paragraph (1)(A) in the form
required under section 122(c) of this chapter, sub-
ject to subsection (e), and

(I1) described in paragraph (1)(B) in a clear
and conspicuous form, subject to subsections (e)
and (f);

(i1) a statement, in a conspicuous and prominent
location on the application or solicitation, that—

(I) the information is accurate as of the date
the application or solicitation was printed;

(II) the information contained in the applica-
tion or solicitation is subject to change after such
date; and



Sec. 127

TRUTH IN LENDING ACT 182

(IIT) the applicant should contact the creditor
for information on any change in the information
contained in the application or solicitation since it
was printed;

(iii) a clear and conspicuous disclosure of the date
the application or solicitation was printed; and

(iv) a disclosure, in a conspicuous and prominent
location on the application or solicitation, of a toll free
telephone number or a mailing address at which the
applicant may contact the creditor to obtain any
change in the information provided in the application
or solicitation since it was printed.

(C) GENERAL INFORMATION WITHOUT ANY SPECIFIC
TERM.—An application or solicitation described in subpara-
graph (A) meets the requirement of this subparagraph if
such application or solicitation—

(i) contains a statement, in a conspicuous and
p}l;ominent location on the application or solicitation,
that—

(I) there are costs associated with the use of
credit cards; and

(II) the applicant may contact the creditor to
request disclosure of specific information of such
costs by calling a toll free telephone number or by
writing to an address, specified in the application;
(i1) contains a disclosure, in a conspicuous and

prominent location on the application or solicitation, of

a toll free telephone number and a mailing address at

which the applicant may contact the creditor to obtain

such information; and

(ii1) does not contain any of the items described in
paragraph (1).

(D) APPLICATIONS OR SOLICITATIONS CONTAINING SUB-
SECTION (a) DISCLOSURES.—An application or solicitation
meets the requirement of this subparagraph if it contains,
or is accompanied by—

(i) the disclosures required by paragraphs (1)
through (6) of subsection (a);

(i1) the disclosures required by subparagraphs (A)
and (B) of paragraph (1) of this subsection included
clearly and conspiciously (except that the provisions of
section 122(c) shall not apply); and

(ii1) a toll free telephone number or a mailing ad-
dress at which the applicant may contact the creditor
to obtain any change in the information provided.

(E) PROMPT RESPONSE TO INFORMATION REQUESTS.—
Upon receipt of a request for any of the information re-
ferred to in subparagraph (B), (C), or (D), the card issuer
or the agent of such issuer shall promptly disclose all of
the information described in paragraph (1).

(4) CHARGE CARD APPLICATIONS AND SOLICITATIONS.—

(A) IN GENERAL.—Any application or solicitation to

open a charge card account shall disclose clearly and con-
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spicuously the following information in the form required
by section 122(c) of this chapter, subject to subsection (e):

(i) Any annual fee, other periodic fee, or member-
ship fee imposed for the issuance or availability of the
charge card, including any account maintenance fee or
other charge imposed based on activity or inactivity
for the account during the billing cycle.

(i1) Any transaction charge imposed in connection
with use of the card to purchase goods or services.

(ii1)) A statement that charges incurred by use of
the charge card are due and payable upon receipt of
a periodic statement rendered for such charge card ac-
count.

(B) OTHER INFORMATION.—In addition to the informa-
tion required to be disclosed under subparagraph (A), each
written application or solicitation to which such subpara-
graph applies shall disclose clearly and conspicuously the
following information, subject to subsections (e) and (f):

(i) CASH ADVANCE FEE.—Any fee imposed for an
extension of credit in the form of cash.

(ii)) LATE FEE.—Any fee imposed for a late pay-
ment.

(iii)) OVER-THE-LIMIT FEE.—Any fee imposed in
connection with an extension of credit in excess of the
amount of credit authorized to be extended with re-
spect to such account.

(C) APPLICATIONS AND SOLICITATIONS BY OTHER
MEANS.—Any application to open a charge card account,
and any solicitation to open such an account without re-
quiring an application, that is made available to the public
or contained in catalogs, magazines, or other publications
shall contain—

(1) the information—

(I) described in subparagraph (A) in the form
required under section 122(c) of this chapter, sub-
ject to subsection (e), and

(IT) described in subparagraph (B) in a clear
and conspicuous form, subject to subsections (e)
and (f);

(i1) a statement, in a conspicuous and prominent
location on the application or solicitation, that—

(I) the information is accurate as of the date
the application or solicitation was printed;

(II) the information contained in the applica-
tion or solicitation is subject to change after such
date; and

(IIT) the applicant should contact the creditor
for information on any change in the information
contained in the application or solicitation since it
was printed;

(iii) a clear and conspicuous disclosure of the date
the application or solicitation was printed; and

(iv) a disclosure, in a conspicuous and prominent
location on the application or solicitation, of a toll free
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telephone number or a mailing address at which the

applicant may contact the creditor to obtain any

change in the information provided in the application
or solicitation since it was printed.

(D) ISSUERS OF CHARGE CARDS WHICH PROVIDE ACCESS
TO OPEN END CONSUMER CREDIT PLANS.—If a charge card
permits the card holder to receive an extension of credit
under an open end consumer credit plan, which is not
maintained by the charge card issuer, the charge card
issuer may provide the information described in subpara-
graphs (A) and (B) in the form required by such subpara-
graphs in lieu of the information required to be provided
under paragraph (1), (2), or (3) with respect to any credit
extended under such plan, if the charge card issuer dis-
closes clearly and conspicuously to the consumer in the ap-
plication or solicitation that—

(i) the charge card issuer will make an inde-
pendent decision as to whether to issue the card;

(ii) the charge card may arrive before the decision
is made with respect to an extension of credit under
an open end consumer credit plan; and

(ii1) approval by the charge card issuer does not
cono_sltitute approval by the issuer of the extension of
credit.

The information required to be disclosed under paragraph

(1) shall be provided to the charge card holder by the cred-

itor which maintains such open end consumer credit plan

before the first extension of credit under such plan.

(E) CHARGE CARD DEFINED.—For the purposes of this
subsection, the term “charge card” means a card, plate, or
other single credit device that may be used from time to
time to obtain credit which is not subject to a finance
charge.

(5) REGULATORY AUTHORITY OF THE BOARD.—The Board
may, by regulation, require the disclosure of information in
addition to that otherwise required by this subsection or sub-
section (d), and modify any disclosure of information required
by this subsection or subsection (d), in any application to open
a credit card account for any person under an open end con-
sumer credit plan or any application to open a charge card ac-
count for any person, or a solicitation to open any such account
without requiring an application, if the Board determines that
such action is necessary to carry out the purposes of, or pre-
vent evasions of, any paragraph of this subsection.

(d) DISCLOSURE PRIOR TO RENEWAL.—

(1) IN GENERAL.—Except as provided in paragraph (2), a
card issuer that imposes any fee described in subsection
(DA or (c)(4)A)3) shall transmit to a consumer at
least 30 days prior to the scheduled renewal date of the con-
sumer’s credit or charge card account a clear and conspicuous
disclosure of—

(A) the date by which, the month by which, or the bill-
ing period at the close of which, the account will expire if
not renewed;
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(B) the information described in subsection (¢)(1)(A) or

(c)(4)(A) that would apply if the account were renewed,

subject to subsection (e); and

(C) the method by which the consumer may terminate
continued credit availability under the account.

(2) SPECIAL RULE FOR CERTAIN DISCLOSURES.—

(A) IN GENERAL.—The disclosures required by this sub-
section may be provided—

(i) prior to posting a fee described in subsection
(c)(l)(A)(n)(I) or (c)(4)(A)(i) to the account, or

(i) with the periodic billing statement first dis-
closing that the fee has been posted to the account.

(B) LIMITATION ON USE OF SPECIAL RULE.—Disclosures
may be provided under subparagraph (A) only if—

(i) the consumer is given a 30-day period to avoid
payment of the fee or to have the fee recredited to the
account in any case where the consumer does not wish
to continue the availability of the credit; and

(i1) the consumer is permitted to use the card dur-
ing such period without incurring an obligation to pay
such fee.

(3) SHORT-TERM RENEWALS.—The Board may by regulation
provide for fewer disclosures than are required by paragraph
(1) in the case of an account which is renewable for a period
of less than 6 months.

((eg) OTHER RULES FOR DISCLOSURES UNDER SUBSECTIONS (c)
AND (d).—

(1) FEES DETERMINED ON THE BASIS OF A PERCENTAGE.—If
the amount of any fee required to be disclosed under sub-
section (¢) or (d) is determined on the basis of a percentage of
another amount, the percentage used in making such deter-
mination and the identification of the amount against which
such percentage is applied shall be disclosed in lieu of the
amount of such fee.

(2) DISCLOSURE ONLY OF FEES ACTUALLY IMPOSED.—If a
credit or charge card issuer does not impose any fee required
to be disclosed under any provision of subsection (¢) or (d),
such provision shall not apply with respect to such issuer.

(f) DISCLOSURE OF RANGE oF CERTAIN FEES WHICH VARY BY
STATE ALLOWED.—If the amount of any fee required to be disclosed
by a credit or charge card issuer under paragraph (1)(B),
(3)(B)G)II), (4)(B), or (4)(C)A)II) of subsection (c) varies from State
to State, the card issuer may disclose the range of such fees for
purposes of subsection (¢) in lieu of the amount for each applicable
State, if such disclosure includes a statement that the amount of

such fee varies from State to State.
(g) INSURANCE IN CONNECTION WITH CERTAIN OPEN END
CREDIT CARD PLANS.—

(1) CHANGE IN INSURANCE CARRIER.—Whenever a card
issuer that offers any guarantee or insurance for repayment of
all or part of the outstanding balance of an open end credit
card plan proposes to change the person providing that guar-
antee or insurance, the card issuer shall send each insured
consumer written notice of the proposed change not less than
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30 days prior to the change, including notice of any increase
in the rate or substantial decrease in coverage or service which
will result from such change. Such notice may be included on
or with the monthly statement provided to the consumer prior
to the month in which the proposed change would take effect.

(2) NOTICE OF NEW INSURANCE COVERAGE.—In any case in
which a proposed change described in paragraph (1) occurs, the
insured consumer shall be given the name and address of the
new guarantor or insurer and a copy of the policy or group cer-
tificate containing the basic terms and conditions, including
the premium rate to be charged.

(3) RIGHT TO DISCONTINUE GUARANTEE OR INSURANCE.—
The notices required under paragraphs (1) and (2) shall each
include a statement that the consumer has the option to dis-
continue the insurance or guarantee.

(4) NO PREEMPTION OF STATE LAW.—No provision of this
subsection shall be construed as superseding any provision of
State law which is applicable to the regulation of insurance.

(5) BOARD DEFINITION OF SUBSTANTIAL DECREASE IN COV-
ERAGE OR SERVICE.—The Board shall define, in regulations,
what constitutes a “substantial decrease in coverage or service”
for purposes of paragraph (1).

SEC. 127A. [15 U.S.C. 1637a] DISCLOSURE REQUIREMENTS FOR OPEN
END CONSUMER CREDIT PLANS SECURED BY THE CON-
SUMER’S PRINCIPAL DWELLING.

(a) APPLICATION DISCLOSURES.—In the case of any open end
consumer credit plan which provides for any extension of credit
which is secured by the consumer’s principal dwelling, the creditor
(sl})l)all make the following disclosures in accordance with subsection

(1) FIXED ANNUAI PERCENTAGE RATE.—Each annual per-
centage rate imposed in connection with extensions of credit
under the plan and a statement that such rate does not include
costs other than interest.

(2) VARIABLE PERCENTAGE RATE.—In the case of a plan
which provides for variable rates of interest on credit extended
under the plan—

(A) a description of the manner in which such rate will
be computed and a statement that such rate does not in-
clude costs other than interest;

(B) a description of the manner in which any changes
in the annual percentage rate will be made, including—

(i) any negative amortization and interest rate
carryover,

(i1) the timing of any such changes;

(ii1) any index or margin to which such changes in
the rate are related; and

(iv) a source of information about any such index;

(C) if an initial annual percentage rate is offered
which is not based on an index—

(i) a statement of such rate and the period of time
such initial rate will be in effect; and

(ii) a statement that such rate does not include
costs other than interest;
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(D) a statement that the consumer should ask about
the current index value and interest rate;

(E) a statement of the maximum amount by which the
annual percentage rate may change in any 1l-year period
or a statement that no such limit exists;

(F) a statement of the maximum annual percentage
rate that may be imposed at any time under the plan;

(G) subject to subsection (b)(3), a table, based on a
$10,000 extension of credit, showing how the annual per-
centage rate and the minimum periodic payment amount
under each repayment option of the plan would have been
affected during the preceding 15-year period by changes in
any index used to compute such rate;

(H) a statement. of—

(i) the maximum annual percentage rate which
niay be imposed under each repayment option of the
plan;

(i1) the minimum amount of any periodic payment
which may be required, based on a $10,000 out-
standing balance, under each such option when such
maximum annual percentage rate is in effect; and

(ii1) the earliest date by which such maximum an-
nual interest rate may be imposed; and
(I) a statement that interest rate information will be

provided on or with each periodic statement.

(3) OTHER FEES IMPOSED BY THE CREDITOR.—AnN
itemization of any fees imposed by the creditor in connection
with the availability or use of credit under such plan, including
annual fees, application fees, transaction fees, and closing costs
(including costs commonly described as “points”), and the time
when such fees are payable.

(4) ESTIMATES OF FEES WHICH MAY BE IMPOSED BY THIRD
PARTIES.—

(A) AGGREGATE AMOUNT.—An estimate, based on the
creditor’s experience with such plans and stated as a sin-
gle amount or as a reasonable range, of the aggregate
amount. of additional fees that may be imposed by third
parties (such as governmental authorities, appraisers, and
attorneys) in connection with opening an account under
the plan.

(B) STATEMENT OF AVAILABILITY.—A statement that
the consumer may ask the creditor for a good faith esti-
mate by the creditor of the fees that may be imposed by
third parties.

(5) STATEMENT OF RISK OF LOSS OF DWELLING.—A state-
ment that—

(A) any extension of credit under the plan is secured
by the consumer’s dwelling; and

(B) in the event of any default, the consumer risks the
loss of the dwelling.

(6) CONDITIONS TO WHICH DISCLOSED TERMS ARE SUB-
JECT.—

(A) PERIOD DURING WHICH SUCH TERMS ARE AVAIL-
ABLE.—A clear and conspicuous statement—
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(i) of the time by which an application must be
submitted to obtain the terms disclosed; or

(i) if applicable, that the terms are subject to
change.

(B) RICHT OF REFUSAL IF CERTAIN TERMS CHANGE.—A
statement that—

(i) the consumer may elect not to enter into an
agreement to open an account under the plan if any

term changes (other than a change contemplated by a

variable feature of the plan) before any such agree-

ment is final; and

(i1) if the consumer makes an election described in
clause (i), the consumer is entitled to a refund of all
fees paid in connection with the application.

(C) RETENTION OF INFORMATION.—A statement that
the consumer should make or otherwise retain a copy of
information disclosed under this subparagraph.

(7) RIGHTS OF CREDITOR WITH RESPECT TO EXTENSIONS OF
CREDIT.—A statement that—

(A) under certain conditions, the creditor may termi-
nate any account under the plan and require immediate
repayment of any outstanding balance, prohibit any addi-
tional extension of credit to the account, or reduce the
credit limit applicable to the account; and

(B) the consumer may receive, upon request, more spe-
cific information about the conditions under which the
creditor may take any action described in subparagraph
(A).

(8) REPAYMENT OPTIONS AND MINIMUM PERIODIC PAY-
MENTS.—The repayment options under the plan, including—

(A) if applicable, any differences in repayment options
with regard to—

(i) any period during which additional extensions
of credit may be obtained; and

(i1) any period during which repayment is required
to be made and no additional extensions of credit may
be obtained;

(B) the length of any repayment period, including any
differences in the length of any repayment period with re-
gard to the periods described in clauses (i) and (ii) of sub-
paragraph (A); and

(C) an explanation of how the amount of any min-
imum monthly or periodic payment will be determined
under each such option, including any differences in the
determination of any such amount with regard to the peri-
ods described in clauses (i) and (ii) of subparagraph (A).

(9) EXAMPLE OF MINIMUM PAYMENTS AND MAXIMUM REPAY-
MENT PERIOD.—An example, based on a $10,000 outstanding
balance and the interest rate (other than a rate not based on
the index under the plan) which is, or was recently, in effect
under such plan, showing the minimum monthly or periodic
payment, and the time it would take to repay the entire
$10,000 if the consumer paid only the minimum periodic pay-
ments and obtained no additional extensions of credit.
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(10) STATEMENT CONCERNING BALLOON PAYMENTS.—If,
under any repayment option of the plan, the payment of not
more than the minimum periodic payments required under
such option over the length of the repayment period—

(A) would not repay any of the principal balance; or

(B) would repay less than the outstanding balance by
the end of such period,

as the case may be, a statement of such fact, including an ex-
plicit statement that at the end of such repayment period a
balloon payment (as defined in section 147(f)) would result
which would be required to be paid in full at that time.

N (11) NEGATIVE AMORTIZATION.—If applicable, a statement
that—

(A) any limitation in the plan on the amount of any
increase in the minimum payments may result in negative
amortization;

(B) negative amortization increases the outstanding
principal balance of the account; and

(C) negative amortization reduces the consumer’s eq-
uity in the consumer’s dwelling.

(12) LIMITATIONS AND MINIMUM AMOUNT REQUIREMENTS ON
EXTENSIONS OF CREDIT.—

(A) NUMBER AND DOLLAR AMOUNT LIMITATIONS.—Any
limitation contained in the plan on the number of exten-
sions of credit and the amount of credit which may be ob-
tained during any month or other defined time period.

(B) MINIMUM BALANCE AND OTHER TRANSACTION
AMOUNT REQUIREMENTS.—Any requirement which estab-
lishes a minimum amount for—

(i) the initial extension of credit to an account
under the plan;

(i) any subsequent extension of credit to an ac-
count under the plan; or

(iii) any outstanding balance of an account under
the plan.

(13) STATEMENT REGARDING CONSULTATION OF TAX ADVI-
SOR.—A statement that the consumer should consult a tax ad-
visor regarding the deductibility of interest and charges under
the plan.

(14) DISCLOSURE REQUIREMENTS ESTABLISHED BY BOARD.—
Any other term which the Board requires, in regulations, to be
disclosed.

(b) TIME AND FORM OF DISCLOSURES.—

(1) TIME OF DISCLOSURE.—

(A) IN GENERAL.—The disclosures required under sub-
section (a) with respect to any open end consumer credit
plan which provides for any extension of credit which is se-
cured by the consumer’s principal dwelling and the pam-
phlet required under subsection (e) shall be provided to
any consumer at the time the creditor distributes an appli-
cation to establish an account under such plan to such con-
sumer.

(B) TELEPHONE, PUBLICATIONS, AND 3d PARTY APPLICA-
TIONS.—In the case of telephone applications, applications
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contained in magazines or other publications, or applica-
tions provided by a third party, the disclosures required
under subsection (a) and the pamphlet required under sub-
section (e) shall be provided by the creditor before the end
of the 3-day period beginning on the date the creditor re-
ceives a completed application from a consumer.

(2) FORM.—

(A) IN GENERAL.—Except as provided in paragraph
(1)(B), the disclosures required under subsection (a) shall
be provided on or with any application to establish an ac-
count under an open end consumer credit plan which pro-
vides for any extension of credit which is secured by the
consumer’s principal dwelling.

(B) SECREGATION OF REQUIRED DISCLOSURES FROM
OTHER INFORMATION.—The disclosures required under sub-
section (a) shall be conspicuously segregated from all other
terms, data, or additional information provided in connec-
tion with the application, either by grouping the disclo-
sures separately on the application form or by providing
the disclosures on a separate form, in accordance with reg-
ulations of the Board.

(C) PRECEDENCE OF CERTAIN INFORMATION.—The dis-
closures required by paragraphs (5), (6), and (7) of sub-
section (a) shall precede all of the other required disclo-
sures.

(D) SPECIAL PROVISION RELATING TO VARIABLE INTER-
EST RATE INFORMATION.—Whether or not the disclosures
required under subsection (a) are provided on the applica-
tion form, the variable rate information described in sub-
section (a)(2) may be provided separately from the other
information required to be disclosed.

(3) REQUIREMENT FOR HISTORICAL TABLE.—In preparing
the table required under subsection (a)(2)(G), the creditor shall
consistently select one rate of interest for each year and the
manner of selecting the rate from year to year shall be con-
sistent with the plan.

(¢) 3d PARTY APPLICATIONS.—In the case of an application to
open an account under any open end consumer credit plan de-
scribed in subsection (a) which is provided to a consumer by any
person other than the creditor—

(1) such person shall provide such consumer with—

(A) the disclosures required under subsection (a) with
reso_[l)ect to such plan, in accordance with subsection (b);
an

(B) the pamphlet required under subsection (e); or
(2) if such person cannot provide specific terms about the

plan because specific information about the plan terms is not
available, no nonrefundable fee may be imposed in connection
with such application before the end of the 3-day period begin-
ning on the date the consumer receives the disclosures re-
quired under subsection (a) with respect to the application.

(d) PRINCIPAL DWELLING DEFINED.—For purposes of this sec-
tion and sections 137 and 147, the term “principal dwelling” in-
cludes any second or vacation home of the consumer.
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(e) PAMPHLET.—In addition to the disclosures required under
subsection (a) with respect to an application to open an account
under any open end consumer credit plan described in such sub-
section, the creditor or other person providing such disclosures to
the consumer shall provide—

(1) a pamphlet published by the Board pursuant to section

4 of the Home Equity Consumer Protection Act of 1988; or

(2) any pamphlet which provides substantially similar
information to the information described in such section, as
determined by the Board.

§128. [15 U.S.C. 1638] Consumer credit not under open end
credit plans

(a) For each consumer credit transaction other than under an
open end credit plan, the creditor shall disclose each of the fol-
lowing items, to the extent applicable:

(1) The identity of the creditor required to make disclo-
sure.

(2)(A) The “amount financed”, using that term, which shall
be the amount of credit of which the consumer has actual use.
This amount shall be computed as follows, but the computa-
tions need not be disclosed and shall not be disclosed with the
disclosures conspicuously segregated in accordance with sub-
section (b)(1):

(i) take the principal amount of the loan or the cash
price less downpayment and trade-in;

(i1) add any charges which are not part of the finance
charge or of the principal amount of the loan and which
are financed by the consumer, including the cost of any
items excluded from the finance charge pursuant to section
106; and

(ii1) subtract any charges which are part of the finance
charge but which will be paid by the consumer before or
at the time of the consummation of the transaction, or
have been withheld from the proceeds of the credit.

(B) In conjunction with the disclosure of the amount fi-
nanced, a creditor shall provide a statement of the consumer’s
right to obtain, upon a written request, a written itemization
of the amount financed. The statement shall include spaces for
a “yes” and “no” indication to be initialed by the consumer to
indicate whether the consumer wants a written itemization of
the amount financed. Upon receiving an affirmative indication,
the creditor shall provide, at the time other disclosures are re-
quired to be furnished, a written itemization of the amount fi-
nanced. For the purposes of this subparagraph, “itemization of
the amount financed” means a disclosure of the following
items, to the extent applicable:

(i) the amount that is or will be paid directly to the
consumer;

(i) the amount that is or will be credited to the con-
sumer’s account to discharge obligations owed to the cred-
itor;

(iii) each amount that is or will be paid to third per-
sons by the creditor on the consumer’s behalf, together
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Wﬂ(',ih an identification of or reference to the third person;
an
(iv) the total amount of any charges described in the

preceding subparagraph (A)(ii).

(3) The “finance charge”, not itemized, using that term.

(4) The finance charge expressed as a “annual percentage
rate”, using that term. This shall not be required if the amount
financed does not exceed $75 and the finance charge does not
exceed $5, or if the amount financed exceeds $75 and the fi-
nance charge does not exceed $7.50.

(5) The sum of the amount financed and the finance
charge, which shall be termed the “total of payments”.

(6) The number, amount, and due dates or period of pay-
ments scheduled to repay the total of payments.

(7) In a sale of property or services in which the seller is
the creditor required to disclose pursuant to section 121(b), the
“total sale price,” using that term, which shall be the total of
the cash price of the property or services, additional charges,
and the finance charge.

(8) Descriptive explanations of the terms “amount fi-
nanced”, “finance charge”, “annual percentage rate”, “total of
payments”, and “total sale price” as specified by the Board. The
descriptive explanation of “total sale price” shall include ref-
erence to the amount of the downpayment.

(9) Where the credit is secured, a statement that a security
interest has been taken in (A) the property which is purchased
as part of the credit transaction, or (B) property not purchased
as part of the credit transaction identified by item or type.

(10) Any dollar charge or percentage amount which may be
imposed by a creditor solely on account of a late payment,
other than a deferral or extension charge.

(11) A statement indicating whether or not the consumer
is entitled to a rebate of any finance charge upon refinancing
or prepayment. in full pursuant to acceleration or otherwise, if
the obligation involves a precomputed finance charge. A state-
ment indicating whether or not a penalty will be 1mposed in
those same circumstances if the obligation involves a finance
charge computed from time to time by application of a rate to
the unpaid principal balance.

(12) A statement that the consumer should refer to the
appropriate contract document for any information such docu-
ment provides about nonpayment, default, the right to accel-
erate the maturity of the debt, and prepayment rebates and
penalties.

(13) In any residential mortgage transaction, a statement
indicating whether a subsequent purchaser or assignee of the
consumer may assume the debt obligation on its original terms
and conditions.

(14) In the case of any variable interest rate residential
mortgage transaction, in disclosures provided at application as
prescribed by the Board for a variable rate transaction secured
by the consumer’s principal dwelling, at the option of the cred-
itor, a statement that the periodic payments may increase or
decrease substantially, and the maximum interest rate and



193 TRUTH IN LENDING ACT Sec. 128

payment for a $10,000 loan originated at a recent interest rate,

as determined by the Board, assuming the maximum periodic

increases in rates and payments under the program, or a his-
torical example illustrating the effects of interest rate changes
implemented according to the loan program.

(b)(1) Except as otherwise provided in this chapter, the disclo-
sures required under subsection (a) shall be made before the credit
is extended. Except for the disclosures required by subsection (a)(1)
of this section, all disclosures required under subsection (a) and
any disclosure provided for in subsection (b), (c), or (d) of section
106 shall be conspicuously segregated from all other terms, data,
or information provided in connection with a transaction, including
any computations or itemization.

(2) In the case of a residential mortgage transaction, as defined
in section 103(w), which is also subject to the Real Estate Settle-
ment. Procedures Act, good faith estimates of the disclosures re-
quired under subsection (a) shall be made in accordance with regu-
lations of the Board under section 121(c) before the credit is ex-
tended, or shall be delivered or placed in the mail not later than
three business days after the creditor receives the consumer’s writ-
ten application, whichever is earlier. If the disclosure statement
furnished within three days of the written application contains an
annual percentage rate which is subsequently rendered inaccurate
within the meaning of section 107(c), the creditor shall furnish an-
other statement at the time of settlement or consummation.

(e)(1) If a credit receives a purchase order by mail or telephone
without personal solicitation, and the cash price and the total sale
price and the terms of financing, including the annual percentage
rate, are set forth in the creditor’s catalog or other printed material
distributed to the public, then the disclosures required under sub-
section (a) may be made at any time not later than the date the
first payment is due.

(2) If a creditor receives a request for a loan by mail or tele-
phone without personal solicitation and the terms of financing, in-
cluding the annual percentage rate for representative amounts of
credit, are set forth in the creditor’s printed material distributed to
the public, or in the contract of loan or other printed material
delivered to the obligor, then the disclosures required under sub-
section (a) may be made at any time not later than the date the
first payment is due.

(d) If a consumer credit sale is one of a series of consumer
credit sales transactions made pursuant to an agreement providing
for the addition of the deferred payment price of that sale to an ex-
isting outstanding balance, and the person to whom the credit is
extended has approved in writing both the annual percentage rate
or rates and the method of computing the finance charge or
charges, and the creditor retains no security interest in any prop-
erty as to which he has received payments aggregating the amount
of the sales price including any finance charges attributable
thereto, then the disclosure required under subsection (a) for the
particular sale may be made at any time not later than the date
the first payment for that sale is due. For the purposes of this sub-
section, in the case of items purchased on different dates, the first
purchased shall be deemed first paid for, and in the case of items
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purchased on the same date, the lowest priced shall be deemed
first paid for.

SEC. 129. [15 U.S.C. 1639] REQUIREMENTS FOR CERTAIN MORTGAGES.
(a) DISCLOSURES.—

(1) SPECIFIC DISCLOSURES.—In addition to other disclo-
sures required under this title, for each mortgage referred to
in section 103(aa), the creditor shall provide the following dis-
closures in conspicuous type size:

(A) “You are not required to complete this agreement
merely because you have received these disclosures or
have signed a loan application.”.

(B) “If you obtain this loan, the lender will have a
mortgage on your home. You could lose your home, and
any money you have put into it, if you do not meet your
obligations under the loan.”.

(2) ANNUAL PERCENTAGE RATE.—In addition to the disclo-
sures required under paragraph (1), the creditor shall
disclose—

(A) in the case of a credit transaction with a fixed rate
of interest, the annual percentage rate and the amount of
the regular monthly payment; or

(B) in the case of any other credit transaction, the an-
nual percentage rate of the loan, the amount of the regular
monthly payment, a statement that the interest rate and
monthly payment may increase, and the amount of the
maximum monthly payment, based on the maximum inter-
est rate allowed pursuant to section 1204 of the Competi-
tive Equality Banking Act of 1987.

(b) TIME OF DISCLOSURES.—

(1) IN GENERAL.—The disclosures required by this section
shall be given not less than 3 business days prior to con-
summation of the transaction.

(2) NEW DISCLOSURES REQUIRED.—

(A) IN GENERAL.—After providing the disclosures re-
quired by this section, a creditor may not change the terms
of the extension of credit if such changes make the disclo-
sures inaccurate, unless new disclosures are provided that
meet the requirements of this section.

(B) TELEPHONE DISCLOSURE.—A creditor may provide
new disclosures pursuant to subparagraph (A) by tele-
phone, if—

(i) the change is initiated by the consumer; and
(i1) at the consummation of the transaction under
which the credit is extended—

(I) the creditor provides to the consumer the
new disclosures, in writing; and

(IT) the creditor and consumer certify in writ-
ing that the new disclosures were provided by
telephone, by not later than 3 days prior to the
date of consummation of the transaction.

(3) MobprricatioNns.—The Board may, if it finds that such
action is necessary to permit homeowners to meet bona fide
personal financial emergencies, prescribe regulations author-
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izing the modification or waiver of rights created under this
subsection, to the extent and under the circumstances set forth
in those regulations.

(¢) NO PREPAYMENT PENALTY.—

(1) IN GENERAL.—

(A) LIMITATION ON TERMS.—A mortgage referred to in
section 103(aa) may not contain terms under which a con-
sumer must pay a prepayment penalty for paying all or
part of the principal before the date on which the principal
is due.

(B) CONSTRUCTION.—For purposes of this subsection,
any method of computing a refund of unearned scheduled
interest is a prepayment penalty if it is less favorable to
the consumer than the actuarial method (as that term is
defined in section 933(d) of the Housing and Community
Development Act of 1992).

(2) EXcEPTION.—Notwithstanding paragraph (1), a mort-

gage referred to in section 103(aa) may contain a prepayment
penalty (including terms calculating a refund by a method that
is not prohibited under section 933(b) of the Housing and Com-
munity Development Act of 1992 for the transaction in ques-
tion) if—

(A) at the time the mortgage is consummated—

(i) the consumer is not liable for an amount of
monthly indebtedness payments (including the amount
of credit extended or to be extended under the trans-
action) that is greater than 50 percent of the monthly
gross income of the consumer; and

(i1) the income and expenses of the consumer are
verified by a financial statement signed by the con-
sumer, by a credit report, and in the case of employ-
ment. income, by payment records or by verification
from the employer of the consumer (which verification
may be in the form of a copy of a pay stub or other
payment record supplied by the consumer);

(B) the penalty applies only to a prepayment made
with amounts obtained by the consumer by means other
than a refinancing by the creditor under the mortgage, or
an affiliate of that creditor;

(C) the penalty does not apply after the end of the 5-
year period beginning on the date on which the mortgage
1s consummated; and

(D) the penalty is not prohibited under other applica-
ble law.

(d) LIMITATIONS AFTER DEFAULT.—A mortgage referred to in

section 103(aa) may not provide for an interest rate applicable after
default that is higher than the interest rate that applies before de-
fault. If the date of maturity of a mortgage referred to in sub-
section ! 103(aa) is accelerated due to default and the consumer is
entitled to a rebate of interest, that rebate shall be computed by
any method that is not less favorable than the actuarial method (as

180 in law. Probably should be “section”.
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that term is defined in section 933(d) of the Housing and Commu-
nity Development Act of 1992).

(e) NO BALLOON PAYMENTS.—A mortgage referred to in section
103(aa) having a term of less than 5 years may not include terms
under which the aggregate amount of the regular periodic pay-
ments would not fully amortize the outstanding principal balance.

(f) No NEGATIVE AMORTIZATION.—A mortgage referred to in
section 103(aa) may not include terms under which the outstanding
principal balance will increase at any time over the course of the
loan because the regular periodic payments do not cover the full
amount. of interest due.

(g) No PREPAID PAYMENTS.—A mortgage referred to in section
103(aa) may not include terms under which more than 2 periodic
payments required under the loan are consolidated and paid in ad-
vance from the loan proceeds provided to the consumer.

(h) PROHIBITION ON EXTENDING CREDIT WITHOUT REGARD TO
PAYMENT ABILITY OF CONSUMER.—A creditor shall not engage in a
pattern or practice of extending credit to consumers under mort-
gages referred to in section 103(aa) based on the consumers’ collat-
eral without regard to the consumers’ repayment ability, including
the consumers’ current and expected income, current obligations,
and employment.

(1) REQUIREMENTS FOR PAYMENTS UNDER HOME IMPROVEMENT
CoNTRACTS.—A creditor shall not make a payment to a contractor
under a home improvement contract from amounts extended as
credit under a mortgage referred to in section 103(aa), other than—

(1) in the form of an instrument that is payable to the con-
sumer or jointly to the consumer and the contractor; or

(2) at the election of the consumer, by a third party escrow
agent in accordance with terms established in a written agree-
ment signed by the consumer, the creditor, and the contractor
before the date of payment.

(j) CONSEQUENCE OF FAILURE To CoMPLY.—Any mortgage that
contains a provision prohibited by this section shall be deemed a
failure to deliver the material disclosures required under this title,
for the purpose of section 125.

(k) DEFINITION.—For purposes of this section, the term “affil-
iate” has the same meaning as in section 2(k) of the Bank Holding
Company Act of 1956.

(1) DISCRETIONARY REGULATORY AUTHORITY OF BOARD.—

(1) EXEMPTIONS.—The Board may, by regulation or order,
exempt specific mortgage products or categories of mortgages
from any or all of the prohibitions specified in subsections (c)
through (i), if the Board finds that the exemption—

(A) is in the interest of the borrowing public; and
(B) will apply only to products that maintain and
strengthen home ownership and equity protection.

(2) ProHIBITIONS.—The Board, by regulation or order,
shall prohibit acts or practices in connection with—

(A) mortgage loans that the Board finds to be unfair,
deceptive, or designed to evade the provisions of this sec-
tion; and



197 TRUTH IN LENDING ACT Sec. 130

(B) refinancing of mortgage loans that the Board finds
to be associated with abusive lending practices, or that are
otherwise not. in the interest of the borrower.

§130. [15 U.S.C. 1640] Civil liability

(a) Except as otherwise provided in this section, any creditor
who fails to comply with any requirement imposed under this chap-
ter, including any requirement under section 125, or chapter 4 or
5 of this title with respect to any person is liable to such person
in an amount equal to the sum of—

(1) any actual damage sustained by such person as a result
of the failure;

(2)(A)d) in the case of an individual action twice the
amount of any finance charge in connection with the trans-
action, (i1) in the case of an individual action relating to a con-
sumer lease under chapter 5 of this title, 25 per centum of the
total amount of monthly payments under the lease, except that
the liability under this subparagraph shall not be less than
$100 nor greater than $1,000, or (i11) in the case of an indi-
vidual action relating to a credit transaction not under an open
end credit plan that is secured by real property or a dwelling,
not less than $200 or greater than $2,000; or

(B) in the case of a class action, such amount as the court
may allow, except that as to each member of the class no min-
imum recovery shall be applicable, and the total recovery
under this subparagraph in any class action or series of class
actions arising out of the same failure to comply by the same
creditor shall not be more than the lesser of $500,000 or 1 per
centum of the net worth of the creditor;

(3) in the case of any successful action to enforce the fore-
going liability or in any action in which a person is determined
to have a right of rescission under section 125, the costs of the
action, together with a reasonable attorney’s fee as determined
by the court; and

(4) in the case of a failure to comply with any requirement
under section 129, an amount equal to the sum of all finance
charges and fees paid by the consumer, unless the creditor
demonstrates that the failure to comply is not material.

In determining the amount of award in any class action, the court
shall consider, among other relevant factors, the amount of any ac-
tual damages awarded, the frequency and persistence of failures of
compliance by the creditor, the resources of the creditor, the num-
ber of persons adversely affected, and the extent to which the credi-
tor’s failure of compliance was intentional. In connection with the
disclosures referred to in subsection (a) and (b) of section 127, a
creditor shall have a liability determined under paragraph (2) only
for failing to comply with the requirements of section 125, section
127(a), or of paragraph (4), (5), (6), (7), (8), (9), or (10) of section
127(b) or for failing to comply with disclosure requirements under
State law for any term or item which the Board has determined to
be substantially the same in meaning under section 111(a)(2) as
any of the terms or items referred to in section 127(a) or any of
those paragraphs of section 127(b). In connection with the disclo-
sures referred to in subsection (c) or (d) of section 127, a card
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issuer shall have a liability under this section only to a cardholder
who pays a fee described in section 127(c)(1)(A)Gi)I) or section
127(c)(4)(A)i) or who uses the credit card or charge card. In con-
nection with the disclosures referred to in section 128, a creditor
shall have a liability determined under paragraph (2) only for fail-
ing to comply with the requirements of section 125 or of paragraph
(2) (insofar as it requires a disclosure of the “amount financed”),
(3), (4), (5), (6), or (9) of section 128(a), or for failing to comply with
disclosure requirements under State law for any term which the
Board has determined to be substantially the same in meaning
under section 111(a)(2) as any of the terms referred to in any of
those paragraphs of section 128(a). With respect to any failure to
make disclosures required under this chapter or chapter 4 or 5 of
this title, liability shall be imposed only upon the creditor required
to make disclosure, except as provided in section 131.

(b) A creditor or assignee has no liability under this section or
section 108 or section 112 for any failure to comply with any
requirement imposed under this chapter or chapter 5, if within
sixty days after discovering an error, whether pursuant to a final
written examination report or notice issued under section 108(e)(1)
or through the creditor’s or assignee’s own procedures, and prior to
the institution of an action under this section or the receipt of writ-
ten notice of the error from the obligor, the creditor or assignee
notifies the person concerned of the error and makes whatever
adjustments in the appropriate account are necessary to assure
that the person will not be required to pay an amount in excess of
the charge actually disclosed, or the dollar equivalent of the annual
percentage rate actually disclosed, whichever is lower.

(¢) A creditor or assignee may not be held liable in any action
brought under this section or section 125 for a violation of this title
if the creditor or assignee shows by a preponderance of evidence
that the violation was not intentional and resulted from a bona fide
error notwithstanding the maintenance of procedures reasonably
adapted to avoid any such error. Examples of a bona fide error in-
clude, but are not limited to, clerical, calculation, computer mal-
function and programing, and printing errors, except that an error
of legal judgment with respect to a person’s obligations under this
title 1s not a bona fide error.

(d) When there are multiple obligors in a consumer credit
transaction or consumer lease, there shall be no more than one re-
coxlzery of damages under subsection (a)(2) for a violation of this
title.

(e) Any action under this section may be brought in any United
States district court, or in any other court of competent
juridisdiction, within one year from the date of the occurrence of
the violation. This subsection does not bar a person from asserting
a violation of this title in an action to collect the debt which was
brought more than one year from the date of the occurrence of the
violation as a matter of defense by recoupment or set-off in such
action, except as otherwise provided by State law. An action to en-
force a violation of section 129 may also be brought by the appro-
priate State attorney general in any appropriate United States dis-
trict court, or any other court of competent jurisdiction, not later
than 3 years after the date on which the violation occurs. The State
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attorney general shall provide prior written notice of any such civil
action to the Federal agency responsible for enforcement under sec-
tion 108 and shall provide the agency with a copy of the complaint.
If prior notice is not feasible, the State attorney general shall pro-
vide notice to such agency immediately upon instituting the action.
The Federal agency may—

(1) intervene in the action;

(2) upon intervening—

(A) remove the action to the appropriate United States
district court, if it was not originally brought there; and
(B) be heard on all matters arising in the action; and

(3) file a petition for appeal.

(f) No provision of this section, section 108(b), section 108(c),
section 108(e), or section 112 imposing any liability shall apply to
any act done or omitted in good faith in conformity with any rule,
regulation, or interpretation thereof by the Board or in conformity
with any interpretation or approval by an official or employee of
the Federal Reserve System duly authorized by the Board to issue
such interpretations or approvals under such procedures as the
Board may prescribe therefor, notwithstanding that after such act
or omission has occurred, such rule, regulation, interpretation, or
approval is amended, rescinded, or determined by judicial or other
authority to be invalid for any reason.

(g) The multiple failure to disclose to any person any informa-
tion required under this chapter or chapter 4 or 5 of this title to
be disclosed in connection with a single account under an open end
consumer credit plan, other single consumer credit sale, consumer
loan, consumer lease, or other extension of consumer credit, shall
entitle the person to a single recovery under this section but con-
tinued failure to disclose after a recovery has been granted shall
give rise to rights to additional recoveries. This subsecton does not
bar any remedy permitted by section 125.

(h) A person may not take any action to offset any amount for
which a creditor or asignee is potentially liable to such person
under subsection (a)(2) against any amount owed by such person,
unless the amount of the creditor’s or assignee’s liability under this
title has been determined by judgment of a court of competent
jurisdiction in an action of which such person was a party. This
subsection does not bar a consumer then in default on the obliga-
tion from asserting a violation of this title as an original action, or
as a defense or counterclaim to an action to collect amounts owed
by the consumer brought by a person liable under this title.

(i) Crass ACTION MORATORIUM,—

(1) IN GENERAL.—During the period beginning on the date
of the enactment of the Truth in Lending Class Action Relief
Act of 1995 and ending on October 1, 1995, no court may enter
any order certifying any class in any action under this title—

(A) which is brought in connection with any credit
transaction not under an open end credit plan which is se-
cured by a first lien on real property or a dwelling and
constitutes a refinancing or consolidation of an existing
extension of credit; and

(B) which is based on the alleged failure of a
creditor—
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(i) to include a charge actually incurred (in con-
nection with the transaction) in the finance charge dis-
closed pursuant to section 128;

(i1) to properly make any other disclosure required
under section 128 as a result of the failure described
in clause (i); or

(ii1) to provide proper notice of rescission rights
under section 125(a) due to the selection by the cred-
itor of the incorrect form from among the model forms
prescribed by the Board or from among forms based on
such model forms.

(2) EXCEPTIONS FOR CERTAIN ALLEGED VIOLATIONS.—Para-
graph (1) shall not apply with respect to any action—

(A) described in clause (1) or (ii) of paragraph (1)(B),
if the amount disclosed as the finance charge results in an
annual percentage rate that exceeds the tolerance provided
in section 107(c); or

(B) described in paragraph (1)(B)(ii), if—

(i) no notice relating to rescission rights under sec-
tion 125(a) was provided in any form; or

(i1) proper notice was not provided for any reason
other than the reason described in such paragraph.

§131. [15 U.S.C. 1641] Liability of assignees

(a) Except as otherwise specifically provided in this title, any
civil action for a violation of this title or proceeding under section
108 which may be brought against a creditor may be maintained
against any assignee of such creditor only if the violation for which
such action or proceeding is brought is apparent on the face of the
disclosure statement, except where the assignment was involun-
tary. For the purpose of this section, a violation apparent on the
face of the disclosure statement includes, but is not limited to (1)
a disclosure which can be determined to be incomplete or inac-
curate from the face of the disclosure statement or other documents
assigned, or (2) a disclosure which does not use the terms required
to be used by this title.

(b) Except as provided in section 125(c), in any action or pro-
ceeding by or against any subsequent assignee of the original cred-
itor without knowledge to the contrary by the assignee when he ac-
quires the obligation, written acknowledgement of receipt by a per-
son to whom a statement is required to be given pursuant to this
title shall be conclusive proof of the delivery thereof and, except as
provided in subsection (a), of compliance with this chapter. This
section does not affect the rights of the obligor in any action
against the original creditor.

(¢) Any consumer who has the right to rescind a transaction
under section 125 may rescind the transaction as against any as-
signee of the obligation.

(d) RicHTS UPON ASSIGNMENT OF CERTAIN MORTGAGES.—

(1) IN GENERAL.—Any person who purchases or is other-
wise assigned a mortgage referred to in section 103(aa) shall
be subject to all claims and defenses with respect to that mort-
gage that the consumer could assert against the creditor of the
mortgage, unless the purchaser or assignee demonstrates, by a
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preponderance of the evidence, that a reasonable person exer-
cising ordinary due diligence, could not determine, based on
the documentation required by this title, the itemization of the
amount. financed, and other disclosure of disbursements that
the mortgage was a mortgage referred to in section 103(aa).
The preceding sentence does not affect rights of a consumer
under subsection (a), (b), or (c) of this section or any other pro-
vision of this title.

(2) LIMITATION ON DAMAGES.—Notwithstanding any other
provision of law, relief provided as a result of any action made
permissible by paragraph (1) may not exceed—

(A) with respect to actions based upon a violation of
this title, the amount specified in section 130; and

. (B) with respect to all other causes of action, the sum

O —

(i) the amount of all remaining indebtedness; and
(ii) the total amount paid by the consumer in con-
nection with the transaction.

(3) OFFsET.—The amount of damages that may be
awarded under paragraph (2)(B) shall be reduced by the
amount. of any damages awarded under paragraph (2)(A).

(4) NOTICE.—Any person who sells or otherwise assigns a
mortgage referred to in section 103(aa) shall include a promi-
nent notice of the potential liability under this subsection as
determined by the Board.

(e) LIABILITY OF ASSIGNEE FOR CONSUMER CREDIT TRANS-
ACTIONS SECURED BY REAL PROPERTY.—

(1) IN GENERAL.—Except as otherwise specifically provided
in this title, any civil action against a creditor for a violation
of this title, and any proceeding under section 108 against a
creditor, with respect to a consumer credit transaction secured
by real property may be maintained against any assignee of
such creditor only if—

(A) the violation for which such action or proceeding is
brought is apparent on the face of the disclosure statement
provided in connection with such transaction pursuant to
this title; and

(B) the assignment to the assignee was voluntary.

(2) VIOLATION APPARENT ON THE FACE OF THE DISCLOSURE
DESCRIBED.—For the purpose of this section, a violation is ap-
parent on the face of the disclosure statement if—

(A) the disclosure can be determined to be incomplete
or inaccurate by a comparison among the disclosure state-
ment, any itemization of the amount financed, the note, or
any other disclosure of disbursement; or

(B) the disclosure statement does not use the terms or
format required to be used by this title.

(f) TREATMENT OF SERVICER.—

(1) IN GENERAL.—A servicer of a consumer obligation aris-
ing from a consumer credit transaction shall not be treated as
an assignee of such obligation for purposes of this section un-
less the servicer is or was the owner of the obligation.

(2) SERVICER NOT TREATED AS OWNER ON BASIS OF ASSIGN-
MENT FOR ADMINISTRATIVE CONVENIENCE.—A servicer of a con-
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sumer obligation arising from a consumer credit transaction
shall not be treated as the owner of the obligation for purposes
of this section on the basis of an assignment of the obligation
from the creditor or another assignee to the servicer solely for
the administrative convenience of the servicer in servicing the
obligation. Upon written request by the obligor, the servicer
shall provide the obligor, to the best knowledge of the servicer,
with the name, address, and telephone number of the owner of
the obligation or the master servicer of the obligation.

(3) SERVICER DEFINED.—For purposes of this subsection,
the term “servicer” has the same meaning as in section 6(i)(2)
of the Real Estate Settlement Procedures Act of 1974.

(4) APPLICABRILITY.—This subsection shall apply to all con-
sumer credit transactions in existence or consummated on or
after the date of the enactment of the Truth in Lending Act
Amendments of 1995.

§132. [15 U.S.C. 1642] Issuance of credit cards

No credit card shall be issued except in response to a request
or application therefor. This prohibition does not apply to the
issuance of a credit card in renewal of, or in substitution for, an
accepted credit card.

§133. [15 U.S.C. 1643] Liability of holder of credit card

(a)(1) A cardholder shall be liable for the unauthorized use of
a credit card only if—

(A) the card is an accepted credit card;

(B) the liability is not in excess of $50;

(C) the card issuer give adequate notice to the cardholder
of the potential liability;

(D) the card issuer has provided the cardholder with a
description of a means by which the card issuer may be noti-
fied of loss or theft of the card, which description may be pro-
vided on the face or reverse side of the statement required by
section 127(b) or on a separate notice accompanying such state-
ment,;

(E) the unauthorized use occurs before the card issuer has
been notified that an unauthorized use of the credit card has
occo_tllrred or may occur as the result of loss, theft, or otherwise;
an

(F) the card issuer has provided a method whereby the
user of such card can be identified as the person authorized to
use it.

(2) For purposes of this section, a card issuer has been notified
when such steps as may be reasonably required in the ordinary
course of business to provide the card issuer with the pertinent
information have been taken, whether or not any particular officer,
employee, or agent of the card issuer does in fact receive such
information.

(b) In any action by a card issuer to enforce liability for the use
of a credit card, the burden of proof is upon the card issuer to show
that the use was authorized or, if the use was unauthorized, then
the burden of proof is upon the card issuer to show that the condi-
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tions of liability for the unauthorized use of a credit card, as set
forth in subsection (a), have been met.

(¢) Nothing in this section imposes liability upon a cardholder
for the unauthorized use of a credit card in excess of his liability
for such use under other applicable law or under any agreement
with the card issuer.

(d) Except as provided in this section, a cardholder incurs no
liability from the unauthorized use of a credit card.

§134. [15 U.S.C. 1644] Fraudulent use of credit card

(a) Whoever knowingly in a transaction affecting interstate or
foreign commerce, uses or attempts or conspires to use any coun-
terfeit, fictitious, altered forged, lost, stolen, or fraudulently ob-
tained credit card to obtain money, goods services, or anything else
of value which within any one-year period has a value aggregating
$1,000 or more; or

(b) Whoever with unlawful or fraudulent intent, transports or
attempts or conspires to transport in interstate or foreign com-
merce a counterfeit, fictitious, altered, forged, lost, stolen, or fraud-
ulently obtained credit card knowing the same to be counterfeit, fic-
titious, altered, forged, lost, stolen, or fraudulently obtained; or

(¢) Whoever, with unlawful or fraudulent intent, uses any
instrumentality of interstate or foreign commerce to sell or trans-
port a counterfeit, fictitious, altered, forged, lost, stolen, or fraudu-
lently obtained credit card knowing the same to be counterfeit, fic-
titious, altered, forged, lost, stolen, or fraudulently obtained; or

(d) Whoever knowingly receives, conceals, uses, or transports
money, goods, services, or anything else of value (except tickets for
interstate or foreign transportatlon) which (1) within any one-year
period has a value aggregating $1,000 or more, (2) has moved in
or is part of, or which constitutes interstate or forelgn commerce,
and (3) has been obtained with a counterfeit, fictitious, altered,
forged, lost, stolen, or fraudulently obtained credit card; or

(e) Whoever knowingly receives, conceals, uses, sells, or trans-
ports in interstate or foreign commerce one or more tickets for
interstate or foreign transportation, which (1) within any one-year
period have a value aggregating $500 or more, and (2) have been
purchased or obtained with one or more counterfeit, fictitious, al-
tered, forged, lost, stolen, or fraudulently obtained credit cards; or

(f) Whoever in a transaction affecting interstate or foreign com-
merce furnishes money, property, services, or anything else of
value, which within any one-year period has a value aggregating
$1,000 or more, through the use of any counterfeit, fictitious, al-
tered, forged, lost, stolen, or fraudulently obtained credit card
knowing the same to be counterfeit, fictitious, altered, forged, lost,
stolen, or fraudulently obtained—
shall be fined not more than $10,000 or imprisoned not more than
ten years, or both.

§135. [15 U.S.C. 1645] Business credit cards

The exemption provided by section 104(1) does not apply to the
provisions of sections 132, 133, and 134, except that a card issuer
and a business or other organization which provides credit cards
issued by the same card issuer to ten or more of its employees may
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by contract agree as to liability of the business or other organiza-
tion with respect to unauthorized use of such credit cards without
regard to the provisions of section 133, but in no case may such
business or other organization or card issuer impose liability upon
any employee with respect to unauthorized use of such a credit
card except in accordance with and subject to the limitations of sec-
tion 133.

§136. [15 U.S.C. 1646] Dissemination of annual percentage
rates

(a) The Board shall collect, publish, and disseminate to the
public, on a demonstration basis in a number of standard metro-
politan statistical areas to be determined by the Board, the annual
percentage rates charged for representative types of nonsale credit
by creditors in such areas. For the purpose of this section, the
Board is authorized to require creditors in such areas to furnish
information necessary for the Board to collect, publish, and dis-
seminate such information.

(b) CREDIT CARD PRICE AND AVAILABILITY INFORMATION.—

(1) COLLECTION REQUIRED.—The Board shall collect, on a
semiannual basis, credit card price and availability informa-
tion, including the information required to be disclosed under
section 127(c) of this chapter, from a broad sample of financial
institutions which offer credit card services.

(2) SAMPLE REQUIREMENTS.—The broad sample of financial
institutions required under paragraph (1) shall include—

(A) the 25 largest issuers of credit cards; and
(B) not less than 125 additional financial institutions
selected by the Board in a manner that ensures—
(i) an equitable geographical distribution within
the sample; and
(i1) the representation of a wide spectrum of insti-
tutions within the sample.

(3) REPORT OF INFORMATION FROM SAMPLE.—Each financial
institution in the broad sample established pursuant to para-
graph (2) shall report the information to the Board in accord-
anc% with such regulations or orders as the Board may pre-
scribe.

(4) PUBLIC AVAILABRILITY OF COLLECTED INFORMATION, RE-
PORT TO CONGRESS.—The Board shall—

(A) make the information collected pursuant to this
subsection available to the public upon request; and
(B) report such information semiannually to Congress.

(¢) The Board is authorized to enter into contracts or other
arrangements with appropriate persons, organizations, or State
agencies to carry out its functions under subsections (a) and (b) and
to furnish financial assistance in support thereof.

SEC. 137. [15 U.S.C. 1648] HOME EQUITY PLANS.

(a) INDEX REQUIREMENT.—In the case of extensions of credit
under an open end consumer credit plan which are subject to a
variable rate and are secured by a consumer’s principal dwelling,
the index or other rate of interest to which changes in the annual
percentage rate are related shall be based on an index or rate of
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interest which is publicly available and is not under the control of
the creditor.

(b) GROUNDS FOR ACCELERATION OF QUTSTANDING BALANCE.—
A creditor may not unilaterally terminate any account under an
open end consumer credit plan under which extensions of credit are
secured by a consumer’s principal dwelling and require the imme-
diate repayment of any outstanding balance at such time, except in
the case of—

(1) fraud or material misrepresentation on the part of the
consumer in connection with the account;

(2) failure by the consumer to meet the repayment terms
of the agreement for any outstanding balance; or

(3) any other action or failure to act by the consumer
which adversely affects the creditor’s security for the account
or any right of the creditor in such security.

This subsection does not apply to reverse mortgage transactions.
(¢) CHANGE IN TERMS.—

(1) IN GENERAL.—No open end consumer credit plan under
which extensions of credit are secured by a consumer’s prin-
cipal dwelling may contain a provision which permits a cred-
itor to change unilaterally any term required to be disclosed
under section 127A(a) or any other term, except a change in
insignificant terms such as the address of the creditor for bill-
ing purposes.

(2) CERTAIN CHANGES NOT PRECLUDED.—Notwithstanding
the provisions of subsection (1)1, a creditor may make any of
the following changes:

(A) Change the index and margin applicable to exten-
sions of credit under such plan if the index used by the
creditor is no longer available and the substitute index and
margin would result in a substantially similar interest
rate.

(B) Prohibit additional extensions of credit or reduce
the credit limit applicable to an account under the plan
during any period in which the value of the consumer’s
principal dwelling which secures any outstanding balance
is significantly less than the original appraisal value of the
dwelling.

(C) Prohibit additional extensions of credit or reduce
the credit limit applicable to the account during any period
in which the creditor has reason to believe that the con-
sumer will be unable to comply with the repayment
requirements of the account due to a material change in
the consumer’s financial circumstances.

(D) Prohibit additional extensions of credit or reduce
the credit limit applicable to the account during any period
in which the consumer is in default with respect to any
material obligation of the consumer under the agreement.

(E) Prohibit additional extensions of credit or reduce
the credit limit applicable to the account during any period
in which—

180 in original. Probably should be “paragraph (1)”.
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(i) the creditor is precluded by government action
from imposing the annual percentage rate provided for
in the account agreement; or

(i) any government action is in effect which ad-
versely affects the priority of the creditor’s security in-
terest in the account to the extent that the value of
the creditor’s secured interest in the property is less
than 120 percent of the amount of the credit limit ap-
plicable to the account.

(F) Any change that will benefit the consumer.

(3) MATERIAL OBLIGATIONS.—Upon the request of the con-
sumer and at the time an agreement is entered into by a con-
sumer to open an account under an open end consumer credit
plan under which extensions of credit are secured by the con-
sumer’s principal dwelling, the consumer shall be given a list
of the categories of contract obligations which are deemed by
the creditor to be material obligations of the consumer under
the agreement for purposes of paragraph (2)(D).

(4) CONSUMER BENEFTT.—

(A) IN ¢ENERAL.—For purposes of paragraph (2)(F), a
change shall be deemed to benefit the consumer if the
change is unequivocally beneficial to the borrower and the
change is beneficial through the entire term of the
agreement.

(B) BOARD CATEGORIZATION.—The Board may, by regu-
lation, determine categories of changes that benefit the
consumer.

(d) TErRMS CHANGED AFTER APPLICATION.—If any term or con-
dition described in section 127A(a) which is disclosed to a consumer
in connection with an application to open an account under an open
end consumer credit plan described in such section (other than a
variable feature of the plan) changes before the account is opened,
and if, as a result of such change, the consumer elects not to enter
into the plan agreement, the creditor shall refund all fees paid by
the consumer in connection with such application.

(e) ADDITIONAL REQUIREMENTS RELATING TO REFUNDS AND IM-
POSITION OF NONREFUNDARLE FEES.—

(1) IN ¢ENERAL.—No nonrefundable fee may be imposed by
a creditor or any other person in connection with any applica-
tion by a consumer to establish an account under any open end
consumer credit plan which provides for extensions of credit
which are secured by a consumer’s principal dwelling before
the end of the 3-day period beginning on the date such con-
sumer receives the disclosure required under section 127A(a)
and the pamphlet required under section 127A(e) with respect
to such application.

(2) CONSTRUCTIVE RECEIPT.—For purposes of determining
when a nonrefundable fee may be imposed in accordance with
this subsection if the disclosures and pamphlet referred to in
paragraph (1) are mailed to the consumer, the date of the re-
ceipt. of the disclosures by such consumer shall be deemed to
be 3 business days after the date of mailing by the creditor.
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SEC. 138. [15 U.S.C. 1648] REVERSE MORTGAGES.

(a) IN GENERAL.—In addition to the disclosures required under
this title, for each reverse mortgage, the creditor shall, not less
than 3 days prior to consummation of the transaction, disclose to
the consumer in conspicuous type a good faith estimate of the pro-
jected total cost of the mortgage to the consumer expressed as a
table of annual interest rates. Each annual interest rate shall be
based on a projected total future credit extension balance under a
projected appreciation rate for the dwelling and a term for the
mortgage. The disclosure shall include—

(1) statements of the annual interest rates for not less
than 3 projected appreciation rates and not less than 3 credit
transaction periods, as determined by the Board, including—

(A) a short-term reverse mortgage;
(B) a term equaling the actuarial life expectancy of the
consumer; and
1 (C) such longer term as the Board deems appropriate;
an

(2) a statement that the consumer is not obligated to com-
plete the reverse mortgage transaction merely because the con-
sumer has received the disclosure required under this section
or has signed an application for the reverse mortgage.

(b) ProOJECTED TOTAL CoST.—In determining the projected
total cost of the mortgage to be disclosed to the consumer under
subsection (a), the creditor shall take into account—

(1) any shared appreciation or equity that the lender will,
by contract, be entitled to receive;

(2) all costs and charges to the consumer, including the
costs of any associated annuity that the consumer elects or is
required to purchase as part of the reverse mortgage trans-
action;

(3) all payments to and for the benefit of the consumer, in-
cluding, in the case in which an associated annuity is pur-
chased (whether or not required by the lender as a condition
of making the reverse mortgage), the annuity payments re-
ceived by the consumer and financed from the proceeds of the
loan, instead of the proceeds used to finance the annuity; and

(4) any limitation on the liability of the consumer under
reverse mortgage transactions (such as nonrecourse limits and
equity conservation agreements).

SEC. 139. [15 U.S.C. 1649] CERTAIN LIMITATIONS ON LIABILITY.

(a) LIMITATIONS ON LIABILITY.—For any closed end consumer
credit transaction that is secured by real property or a dwelling,
that is subject to this title, and that is consummated before the
date of the enactment of the Truth in Lending Act Amendments of
1995, a creditor or any assignee of a creditor shall have no civil,
administrative, or criminal hability under this title for, and a con-
sumer shall have no extended rescission rights under section 125(f)
with respect to—

(1) the creditor’s treatment, for disclosure purposes, of—
(A) taxes described in section 106(d)(3);
(B) fees described in section 106(e)(2) and (5);
(C) fees and amounts referred to in the 3rd sentence
of section 106(a); or
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(D) borrower-paid mortgage broker fees referred to in
section 106(a)(6);

(2) the form of written notice used by the creditor to in-
form the obligor of the rights of the obligor under section 125
if the creditor provided the obligor with a properly dated form
of written notice published and adopted by the Board or a com-
parable written notice, and otherwise complied with all the
requirements of this section regarding notice; or

(3) any disclosure relating to the finance charge imposed
with respect to the transaction if the amount or percentage
actually disclosed—

(A) may be treated as accurate for purposes of this
title if the amount disclosed as the finance charge does not
vary from the actual finance charge by more than $200;

(B) may, under section 106(f)(2), be treated as accurate
for purposes of section 125; or

(C) is greater than the amount or percentage required
to be disclosed under this title.

(b) EXCEPTIONS.—Subsection (a) shall not apply to—

(1) any individual action or counterclaim brought under
this title which was filed before June 1, 1995;

(2) any class action brought under this title for which a
final order certifying a class was entered before January 1,
1995;

(3) the named individual plaintiffs in any class action
brought under this title which was filed before June 1, 1995;
or

(4) any consumer credit transaction with respect to which
a timely notice of rescission was sent to the creditor before
June 1, 1995.

CHAPTER 3—CREDIT ADVERTISING

Sec.

141. Catalogs and multiple-page advertisements.

142. Advertising of downpayments and installments.

143. Advertising of open end credit plans.

144. Advertising of credit other than open end plans.

145. Nonliability of media.

146. Use of annual percentage rate in oral disclosures.

147. Advertising of open end consumer credit plans secured by the consumer’s prin-
cipal dwelling.

§141. [15 U.S.C. 1661] Catalogs and multiple-page advertise-
ments

For the purposes of this chapter, a catalog or other multiple-
page advertisement shall be considered a single advertisement if it
clearly and conspicuously displays a credit terms table on which
the information required to be stated under this chapter is clearly
set forth.

§142. [15 U.S.C. 1662] Advertising of downpayments and
installments

No advertisement to aid, promote, or assist directly or indi-
rectly any extension of consumer credit may state
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(1) that a specific periodic consumer credit amount or
installment amount can be arranged, unless the creditor usu-
ally and customarily arranges credit payments or installments
for that period and in that amount.

(2) that a specified downpayment. is required in connection
with any extension of consumer credit, unless the creditor usu-
ally and customarily arranges downpayments in that amount.

§143. [15 U.S.C. 1663] Advertising of open end credit plans

No advertisement to aid, promote, or assist directly or indi-
rectly the extension of consumer credit under an open end credit
plan may set forth any of the specific terms of that plan unless it
also clearly and conspicuouly sets forth all of the following items:

(1) Any minimum or fixed amount which could be imposed.

(2) In any case in which periodic rates may be used to
compute the finance charge, the periodic rates expressed as an-
nual percentage rates.

(3) Any other term that the Board may by regulation re-
quire to be disclosed.

§144. [15 U.S.C. 1664] Advertising of credit other than open
end plans

(a) Except as provided in subsection (b), this section applies to
any advertisement to aid, promote, or assist directly or indirectly
any consumer credit sale, loan, or other extension of credit subject
to the provisions of this title, other than an open end credit plan.

(b) The provisions of this section do not apply to advertise-
ments of residential real estate except to the extent that the Board
may by regulation require.

(c) If any advertisement to which this section applies states the
rate of a finance charge, the advertisement shall state the rate of
that charge expressed as an annual percentage rate.

(d) If any advertisement to which this section applies states
the amount of the downpayment, if any, the amount of any install-
ment. payment, the dollar amount of any finance charge, or the
number of installments or the period of repayment, then the adver-
tisement shall state all of the following items:

(1) The downpayment, if any.

(2) The terms of repayment.

(3) The rate of the finance charge expressed as an annual
percentage rate.

§145. [15 U.S.C. 1665] Nonliability of media

There is no liability under this chapter on the part of any
owner or personnel, as such, of any medium in which an advertise-
ment appears or through which it is disseminated.

§146. [15 U.S.C. 1665a] Use of annual percentage rate in
oral disclosures

In responding orally to any inquiry about the cost of credit, a
creditor, regardless of the method used to compute finance charges,
shall state rates only in terms of the annual percentage rate, ex-
cept that in the case of an open end credit plan, the periodic rate
also may be stated and, in the case of an other than open end
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credit plan where a major component of the finance charge consists
of interest computed at a simple annual rate, the simple annual
rate also may be stated. The Board may, by regulation, modify the
requirements of this section or provide an exception from this sec-
tion for a transaction or class of transactions for which the creditor
cannot determine in advance the applicable annual percentage
rate.
SEC. 147. [15 U.S.C. 1665b] ADVERTISING OF OPEN END CONSUMER
CREDIT PLANS SECURED BY THE CONSUMER’S PRIN-
CIPAL DWELLING.

(a) IN GENERAL.—If any advertisement to aid, promote, or as-
sist, directly or indirectly, the extension of consumer credit through
an open end consumer credit plan under which extensions of credit
are secured by the consumer’s principal dwelling states, affirma-
tively or negatively, any of the specific terms of the plan, including
any periodic payment amount required under such plan, such
advertisement shall also clearly and conspicuously set forth the fol-
lowing information, in such form and manner as the Board may re-
quire:

(1) LOAN FEES AND OPENING COST ESTIMATES.—Any loan
fee the amount of which is determined as a percentage of the
credit limit applicable to an account under the plan and an
estimate of the aggregate amount of other fees for opening the
account, based on the creditor’s experience with the plan and
stated as a single amount or as a reasonable range.

(2) PERIODIC RATES.—In any case in which periodic rates
may be used to compute the finance charge, the periodic rates
expressed as an annual percentage rate.

(3) HIGHEST ANNUAL PERCENTAGE RATE.—The highest an-
nual percentage rate which may be imposed under the plan.

(4) OTHER INFORMATION.—Any other information the
Board may by regulation require.

(b) Tax DepUCTIBILITY.—If any advertisement described in
subsection (a) contains a statement that any interest expense
incurred with respect to the plan is or may be tax deductible, the
advertisement shall not be misleading with respect to such
deductibility.

(¢) CERTAIN TERMS PROHIBITED.—No advertisement described
in subsection (a) with respect to any home equity account may refer
to such loan as “free money” or use other terms determined by the
Board by regulation to be misleading.

(d) D1SCOUNTED INITIAL RATE.—

(1) IN ¢ENERAL.—If any advertisement described in sub-
section (a) includes an initial annual percentage rate that is
not determined by the index or formula used to make later in-
terest rate adjustments, the advertisement shall also state
with equal prominence the current annual percentage rate that
would have been applied using the index or formula if such ini-
tial rate had not been offered.

(2) QUOTED RATE MUST BE REASONABLY CURRENT.—The an-
nual percentage rate required to be disclosed under the para-
graph (1) rate must be current as of a reasonable time given
the media involved.
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(3) PERIOD DURING WHICH INITIAL RATE IS IN EFFECT.—Any
advertisement to which paragraph (1) applies shall also state
the period of time during which the initial annual percentage
rate referred to in such paragraph will be in effect.

(e) BALLOON PAYMENT.—If any advertisement described in sub-
section (a) contains a statement regarding the minimum monthly
payment under the plan, the advertisement shall also disclose, if
applicable, the fact that the plan includes a balloon payment.

(f) BALLOON PAYMENT DEFINED.—For purposes of this section
and section 127A, the term “balloon payment” means, with respect
to any open end consumer credit plan under which extensions of
credit are secured by the consumer’s principal dwelling, any repay-
ment option under which—

(1) the account holder is required to repay the entire
amount of any outstanding balance as of a specified date or at
the end of a specified period of time, as determined in accord-
ance with the terms of the agreement pursuant to which such
credit is extended; and

(2) the aggregate amount of the minimum periodic pay-
ments required would not fully amortize such outstanding bal-
ance by such date or at the end of such period.

CHAPTER 4—CREDIT BILLING

Sec.

161. Correction of billing errors.
162. Regulation of credit reports.
163. Length of billing period.

164. Prompt crediting of payments.
165. Treatment of credit balances.
166. Prompt notification of returns.
167. Use of cash discounts.

168. Prohibition of tie-in services.
169. Prohibition of offsets.

170. Rights of credit card customers.
171. Relation to State laws.

§161. [15 U.S.C. 1666] Correction of billing errors

(a) If a creditor, within sixty days after having transmitted to
an obligor a statement of the obligor’s account in connection with
an extension of consumer credit, receives at the address disclosed
under section 127(b)(10) a written notice (other than notice on a
payment stub or other payment medium supplied by the creditor
if the creditor so stipulates with the disclosure required under sec-
tion 127(a)(7)) from the obligor in which the obligor—

(1) sets forth or otherwise enables the creditor to identify
the name and account number (if any) of the obligor,
(2) indicates the obligor’s belief that the statement con-
tains a billing error and the amount of such billing error, and
(3) sets forth the reasons for the obligor’s belief (to the ex-
tent applicable) that the statement contains a billing error,
the creditor shall, unless the obligor has, after giving such written
notice and before the expiration of the time limits herein specified,
agreed that the statement was correct—
(A) not later than thirty days after the receipt of the no-
tice, send a written acknowledgement thereof to the obligor,
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unless the action required in subparagraph (B) is taken within
such thirty-day period, and

(B) not later than two complete billing cycles of the cred-
itor (in no event later than ninety days) after the receipt of the
notice and prior to taking any action to collect the amount, or
anirl part thereof, indicated by the obligor under paragraph (2)
either—

(i) make appropriate corrections in the account of the
obligor, including the crediting of any finance charges on
amounts erroneously billed, and transmit to the obligor a
notification of such corrections and the creditor’s expla-
nation of any change in the amount indicated by the obli-
gor under paragraph (2) and, if any such change is made
and the obligor so requests, copies of documentary evi-
dence of the obligor’s indebtedness; or

(i) send a written explanation or clarification to the
obligor, after having conducted an investigation, setting
forth to the extent applicable the reasons why the creditor
believes the account of the obligor was correctly shown in
the statement and, upon request of the obligor, provide
copies of documentary evidence of the obligor’s indebted-
ness. In the case of a billing error where the obligor alleges
that the creditor’s billing statement reflects goods not
delivered to the obligor or his designee in accordance with
the agreement made at the time of the transaction, a cred-
itor may not construe such amount to be correctly shown
unless he determines that such goods were actually deliv-
ered, mailed, or otherwise sent to the obligor and provides
the obligor with a statement of such determination.

After complying with the provisions of this subsection with respect
to an alleged billing error, a creditor has no further responsibility
under this section if the obligor continues to make substantially the
same allegation with respect to such error.

(b) For the purpose of this section, a “billing error” consists of
any of the following:

(1) A reflection on a statement of an extension of credit
which was not made to the obligor or, if made, was not in the
amount reflected on such statement.

(2) A reflection on a statement of an extension of credit for
which the obligor requests additional clarification including
documentary evidence thereof.

(3) A reflection on a statement of goods or services not
accepted by the obligor or his designee or not delivered to the
obligor or his designee in accordance with the agreement made
at the time of a transaction.

(4) The creditor’s failure to reflect properly on a statement
a payment made by the obligor or a credit issued to the obligor.

(5) A computation error or similar error of an accounting
nature of the creditor on a statement.

(6) Failure to transmit the statement required under sec-
tion 127(b) of this Act to the last address of the obligor which
has been disclosed to the creditor, unless that address was fur-
nished less than twenty days before the end of the billing cycle
for which the statement is required.
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(7) Any other error described in regulations of the Board.

(¢) For the purposes of this section, “action to collect the
amount, or any part thereof, indicated by an obligor under para-
graph (2)” does not include the sending of statements of account,
which may include finance charges on amounts in dispute, to the
obligor following written notice from the obligor as specified under
subsection (a), if—

(1) the obligor’s account is not restricted or closed because
of the failure of the obligor to pay the amount indicated under
paragraph (2) of subsection (a), and

(2) the creditor indicates the payment of such amount is
not required pending the creditor’s compliance with this sec-
tion.

Nothing in this section shall be construed to prohibit any action by
a creditor to collect any amount which has not been indicated by
the obligor to contain a billing error.

(d) Pursuant to regulations of the Board, a creditor operating
an open end consumer credit plan may not, prior to the sending of
the written explanation or clarification required under paragraph
(B)(i1), restrict or close an account with respect to which the obligor
has indicated pursuant to subsection (a) that he believes such ac-
count to contain a billing error solely because of the obligor’s fail-
ure to pay the amount indicated to be in error. Nothing in this sub-
section shall be deemed to prohibit a creditor from applying against
the credit limit on the obligor’s account the amount indicated to be
in error.

(e) Any creditor who fails to comply with the requirements of
this section or section 162 forfeits any right to collect from the obli-
gor the amount indicated by the obligor under paragraph (2) of
subsection (a) of this section, and any finance charges thereon, ex-
cept that the amount required to be forfeited under this subsection
may not exceed $50.

§162. [15 U.S.C. 1666a] Regulation of credit reports

(a) After receiving a notice from an obligor as provided in sec-
tion 161(a), a creditor or his agent may not directly or indirectly
threaten to report to any person adversely on the obligor’s credit
rating or credit standing because of the obligor’s failure to pay the
amount. indicated by the obligor under section 161(a)(2), and such
amount may not be reported as delinquent to any third party until
the creditor has met the requirements of section 161 and has al-
lowed the obligor the same number of days (not less than ten)
thereafter to make payment as is provided under the credit agree-
ment with the obligor for the payment of undisputed amounts.

(b) If a creditor receives a further written notice from an obli-
gor that an amount is still in dispute within the time allowed for
payment under subsection (a) of this section, a creditor may not re-
port to any third party that the amount of the obligor is delinquent
because the obligor has failed to pay an amount which he has indi-
cated under section 161(a)(2), unless the creditor also reports that
the amount is in dispute and, at the same time, notifies the obligor
of the name and address of each party to whom the creditor is re-
porting information concerning the delinquency.



Sec. 163 TRUTH IN LENDING ACT 214

(¢) A creditor shall report any subsequent resolution of any
delinquencies reported pursuant to subsection (b) to the parties to
whom such delinquencies were initially reported.

§163. [15 U.S.C. 1666b] Length of billing period

(a) If an open end consumer credit plan provides a time period
within which an obligor may repay any portion of the credit ex-
tended without incurring an additional finance charge, such addi-
tional finance charge may not be imposed with respect to such por-
tion of the credit extended for the billing cycle of which such period
is a part unless a statement which includes the amount upon
which the finance charge for that period is based was mailed at
least fourteen days prior to the date specified in the statement by
which payment must be made in order to avoid imposition of that
finance charge.

(b) Subsection (a) does not. apply in any case where a creditor
has been prevented, delayed, or hindered in making timely mailing
or delivery of such periodic statement within the time period speci-
fied in such subsection because of an act of God, war, natural dis-
aster, strike, or other excusable or justifiable cause, as determined
under regulations of the Board.

§164. [15 U.S.C. 1666c] Prompt crediting of payments

Payments received from an obligor under an open end con-
sumer credit plan by the creditor shall be posted promptly to the
obligor’s account as specified in regulations of the Board. Such reg-
ulations shall prevent a finance charge from being imposed on any
obligor if the creditor has received the obligor’s payment in readily
identifiable form in the amount, manner, location, and time indi-
cated by the creditor to avoid the imposition thereof.

§165. [15 U.S.C. 1666d] Treatment of credit balances

Whenever a credit balance in excess of $1 is created in connec-
tion with a consumer credit transaction through (1) transmittal of
funds to a creditor in excess of the total balance due on an account,
(2) rebates of unearned finance charges or insurance premiums, or
(3) amounts otherwise owed to or held for the benefit of an obligor,
the creditor shall—

(A) credit the amount of the credit balance to the con-
sumer’s account;

(B) refund any part of the amount of the remaining credit
balance, upon request of the consumer; and

(C) make a good faith effort to refund to the consumer by
cash, check, or money order any part of the amount of the
credit balance remaining in the account for more than six
months, except that no further action is required in any case
in which the consumer’s current location is not known by the
creditor and cannot be traced through the consumer’s last
known address or telephone number.

§166. [15 U.S.C. 1666¢e] Prompt notification of returns

With respect to any sales transaction where a credit card has
been used to obtain credit, where the seller is a person other than
the card issuer, and where the seller accepts or allows a return of
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the goods or forgiveness of a debit for services which were the sub-
ject. of such sale, the seller shall promptly transmit to the credit
card issuer, a credit statement with respect thereto and the credit
card issuer shall credit the account of the obligor for the amount
of the transaction.

§167. [15 U.S.C. 1666f] Use of cash discounts

(a)(1) With respect to a credit card which may be used for
extensions of credit in sales transaction in which the seller is a per-
son other than the card issuer, the card issuer may not, by contract
or otherwise, prohibit any such seller from offering a discount to
a cardholder to induce the cardholder to pay by cash, check, or
similar means rather than use a credit card.

(2)1 No seller in any sales transaction may impose a surcharge
on a cardholder who elects to use a credit card in lieu of payment
by cash, check, or similar means.

(b) With respect to any sales transaction, any discount not in
excess of 5 per centum offered by the seller for the purpose of in-
ducing payment by cash, check, or other means not involving the
use of a credit card shall not constitute a finance charge as deter-
mined under section 106, if such discount is offered to all prospec-
tive buyers and its availability is disclosed to all prospective buyers
clear(liy and conspicuously in accordance with regulations of the
Board.

§168. [15 U.S.C. 1666g1 Prohibition of tie-in services

Notwithstanding any agreement to the contrary, a card issuer
may not require a seller, as a condition to participating in a credit
card plan, to open an account with or procure any other service
from the card issuer or its subsidiary or agent.

§169. [15 U.S.C. 1666h] Prohibition of offsets

(a) A card issuer may not take any action to offset a card-
holder’s indebtedness arising in connection with a consumer credit
transaction under the relevant credit card plan against funds of the
cardholder held on deposit with the card issuer unless—

(1) such action was previously authorized in writing by the
cardholder in accordance with a credit plan whereby the card-
holder agrees periodically to pay debts incurred in his open end
credit account by permitting the card issuer periodically to de-
duct all or a portion of such debt from the cardholder’s deposit
account, and

(2) such action with respect to any outstanding disputed
amount not be taken by the card issuer upon request of the
cardholder.

In the case of any credit card account in existence on the effective
date of this section, the previous written authorization referred to
in clause (1) shall not be required until the date (after such effec-
tive date) when such account is renewed, but in no case later than
one year after such effective date. Such written authorization shall
be deemed to exist if the card issuer has previously notified the
cardholder that the use of his credit card account will subject any

1This paragraph ceased to be effective on February 27, 1984.
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funds which the card issuer holds in deposit accounts of such card-

holder to offset against any amounts due and payable on his credit

card account which have not been paid in accordance with the

{sleliréls of the agreement between the card issuer and the card-
older.

(b) This section does not alter or affect the right under State
law of a card issuer to attach or otherwise levy upon funds of a
cardholder held on deposit with the card issuer if that remedy is
constitutionally available to creditors generally.

§170. [15 U.S.C. 1666i] Rights of credit card customers

(a) Subject to the limitation contained in subsection (b), a card
issuer who has issued a credit card to a cardholder pursuant to an
open end consumer credit plan shall be subject to all claims (other
than tort claims) and defenses arising out of any transaction in
which the credit card is used as a method of payment or extension
of credit if (1) the obligor has made a good faith attempt to obtain
satisfactory resolution of a disagreement or problem relative to the
transaction from the person honoring the credit card; (2) the
amount of the initial transaction exceeds $50; and (3) the place
where the initial transaction occurred was in the same State as the
mailing address previously provided by the cardholder or was
within 100 miles from such address, except that the limitations set
forth in clauses (2) and (3) with respect to an obligor’s right to as-
sert claims and defenses against a card issuer shall not be applica-
ble to any transaction in which the person honoring the credit card
(A) is the same person as the card issuer, (B) is controlled by the
card issuer, (C) is under direct or indirect common control with the
card issuer, (D) is a franchised dealer in the card issuer’s products
or services, or (E) has obtained the order for such transaction
through a mail solicitation made by or participated in by the card
issuer in which the cardholder is solicited to enter into such trans-
action by using the credit card issued by the card issuer.

(b) The amount of claims or defenses asserted by the card-
holder may not exceed the amount of credit outstanding with re-
spect to such transaction at the time the cardholder first notifies
the card issuer or the person honoring the credit card of such claim
or defense. For the purpose of determining the amount of credit
outstanding in the preceding sentence, payments and credits to the
cardholder’s account are deemed to have been applied, in the order
indicated, to the payment of: (1) late charges in the order of their
entry to the account; (2) finance charges in order of their entry to
the account; and (3) debits to the account other than those set forth
aboaze, in the order in which each debit entry to the account was
made.

§171. [15 U.S.C. 1666j] Relation to State laws

(a) This chapter does not annul, alter, or affect, or exempt any
person subject to the provisions of this chapter from complying
with, the laws of any State with respect to credit billing practices,
except to the extent that those laws are inconsistent with any pro-
vision of this chapter, and then only to the extent of the inconsist-
ency. The Board is authorized to determine whether such inconsist-
encies exist. The Board may not determine that any State law is
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inconsistent with any provision of this chapter if the Board deter-
mines that such law gives greater protection to the consumer.

(b) The Board shall by regulation exempt from the require-
ments of this chapter any class of credit transactions within any
State if it determines that under the law of that State that class
of transactions is subject to requirements substantially similar to
those imposed under this chapter or that such law gives greater
protection to the consumer, and that there is adequate provision for
enforcement.

(¢) Notwithstanding any other provisions of this title, any dis-
count offered under section 167(b) of this title shall not be consid-
ered a finance charge or other charge for credit under the usury
laws of any State or under the laws of any State relating to disclo-
sure of information in connection with credit transactions, or relat-
ing to the types, amounts or rates of charges, or to any element or
elements of charges permissible under such laws in connection with
the extension or use of credit.

CHAPTER 5—CONSUMER LEASES

Sec.

181. Definitions.

182. Consumer lease disclosures.

183. Lessee’s liability on expiration or termination of lease.
184. Consumer lease advertising.

185. Civil liability.

186. Relation to State laws.

187. Regulations.

§181. [15 U.S.C. 1667] Definitions

For purposes of this chapter—

(1) The term “consumer lease” means a contract in the
form of a lease or bailment for the use of personal property by
a natural person for a period of time exceeding four months,
and for a total contractual obligation not exceeding $25,000,
primarily for personal, family, or household purposes, whether
or not the lessee has the option to purchase or otherwise be-
come the owner of the property at the expiration of the lease,
except that such term shall not include any credit sale as de-
fined in section 103(g). Such term does not include a lease for
agricultural, business, or commerical purposes, or to a govern-
ment or governmental agency or instrumentality, or to an orga-
nization.

(2) The term “lessee” means a natural person who leases
or is offered a consumer lease.

(3) The term “lessor” means a person who is regularly en-
gaged in leasing, offering to lease, or arranging to lease under
a consumer lease.

(4) The term “personal property” means any property
which is not real property under the laws of the State where
situated at the time offered or otherwise made available for
lease.

(5) The terms “security” and “security interest” mean any
interest in property which secures payment or performance of
an obligation.
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§182. [15 U.S.C. 1667a] Consumer lease disclosures

Each lessor shall give a lessee prior to the consummation of
the lease a dated written statement on which the lessor and lessee
are identified setting out accurately and in a clear and conspicuous
manner the following information with respect to that lease, as ap-
plicable:

(1) A brief description or identification of the leased prop-
erty;

(2) The amount of any payment by the lessee required at
the inception of the lease;

(3) The amount paid or payable by the lessee for official
fees, registration, certificate of title, or license fees or taxes;

(4) The amount of other charges payable by the lessee not
included in the periodic payments, a description of the charges
and that the lessee shall be liable for the differential, if any,
between the anticipated fair market value of the leased prop-
erty and its appraised actual value at the termination of the
lease, if the lessee has such liability;

(5) A statement of the amount or method of determining
the amount of any liabilities the lease imposes upon the lessee
at the end of the term and whether or not the lessee has the
option to purchase the leased property and at what price and
time;

(6) A statement identifying all express warranties and
gu