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86t CoNGRESS } HOUSE OF REPRESENTATIVES RePoRT
2d Session No. 1416

REGULATION OF BANK MERGERS

MarcH 23, 1960.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. SrEncE, from the Committes on Banking and Currency, sub-
mitted the following

REPORT

{To accompany 8. 1082]

The Committee on Banking and Currency, to whom was referred
the bill (8. 1062) to amend the Federal Deposit Insurance Act to
provide safeguards against mergers and consclidations of banks which
might lessen competition unduly or tend unduly to ecreate a monopoly
in the field of banking, having considered the same, report favorably
(tihereon with an amendment and recommend that the bill as amended

0 pass.

The amendment is as follows:

Strike out all after the enacting clause and insert in liew thereof the
following:

That subsection (¢) of section 18 of the Federal Deposit Insurance Aect is amended
by striking out the third sentence and ingerting in lieu thereof the following: “Neo
insured bank shall merge or consolidate with any other insured bank or, either
direetly or indirectly, acquire the assets of, or assume liability to pay any deposits
made in, any other ingured bank without the prior written consent (i) of the
Comptroller of the Currency if the acquiring, assuming, or resulting bank is to
‘be a national bank or a Digstriet bank, or (iI} of the Board of Governors of the
Federal Reserve System if the acquiring, assuming, or resulting bank is to be a
State member bank (except a Distriet bank), or (iii) of the Corporation if the
acquiring, assuming, or resulting bank iz io be a nonmember insured bank (except
a District bank). Notice of any proposed merger, consolidation, acquisition of
assets, or assumption of liabilities, in a form approved by the Comptroller, the
Board, or the Corporation, as the ease may be, shall {except in a case where the
- furnishing of reports under the seventh sentence of this subsestion is not required)
be published, at appropriate intervals during a period (prior to the approvsl or
disapproval of the transaction) at-least ag long as the period allowed under such
sentence for furnishing such reports, in a newspaper of general cireulation in the
community or communities where the main officezs of the banks involved are
located (or, if there i3 no such newspaper in any such community, then in the
newspaper of general circulation published nearest thereto). In granting or
withholding consent under fhis subsection, the Comptroller, the Board, or the
Corporation, as the case may be, shall eonsider the finaneial history and condition

1
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2 REGULATION OF BANK MERGERS

of each of the banks involved, the adequacy of its capital structure, its fulure
earnings prospects, the general character of its management, the convenience and
needs of the community to be served, and whether or not its corporate powers
are consistent with the purposes of this Act. In the ease of a merger, eonszolida-
tion, acquisition of assets, or assumption of liabilities, the appropriate agency
shall also take into consideration the effect of the transaction on competition
{ineluding any tendency toward monopoly), and shall not approve the trans-
action unless, after eonsidering all of such factors, it finds the transaction to be
in the public interest. In the interests of uniform standards, before acting on a
merger, consolidation, acquisition of assets, or assumption of liabilities under
this subsection, the agency {unless it finds that it must act immediately in order
to prevent the probable failure of one of the banks involved) shall request a report
on the competitive factors involved from the Attorney General and the other
two banking agencies referred to in this subsection {which report shall be furnished
within thirty calendar days of the date on which it is requested, or within ten
calendar days of auch date if the requesting ageney advises fthe Attorney General
and the other two barking agencies that an emergency exists requiring expeditious
action). The Comptroller, the Board, and the Corporation shall each include in
its annual report to the éongress a descrlptlon of each merger, consolidation,
acquisition of assets, or assumption of liabilities approved by it during the eriod
covered by the report, along with the following information: the name and total
resourecs of each bank involved; whether a report has been submitted by the
Attorney General hersunder, a.nd if so, & summary f‘: the Attorney General of
the substance of such report; and a statement by the Comptroller, the Board, or
the Corporation, as the case may be, of the basis for its approval.”

Amend the title so as to read: “An Act to amend the Federal Deposit Insurance
Act 1o require Federal approval for mergers and consclidations of insured banks.”’

WHAT THE RBILL WOULD DO

The bill as reported by your committee prohibita mergers! of
federally insured banks without the approval of the appropriate
Federal bank supervisory ageney. If the merger is to result ? in a
national bank or a District of Columbia bank, approval must be
obtained from the Comptroller of the Curreney; if it 1s to result in a
State bank that is & member of the Federal Reserve System, approval
must be obtained from the Federal Reserve Board; if it is to result
in an insured nonmember State bank, approval must be obtained
from the Federal Deposit Insurance Corporation. In acting on a
merger application, the agency having jurisdiction over the trans-
action will consider the following factors: The financial history and
condition of each of the banks involved, the adequacy of its capital
structure, its future earnings prospects, the general character of its
management, the convenience and needs of the community to
be served, whather the bank’s corporate powers are consistent with
the purposes of the Federal Deposit Insurance Act, and theeffect of the
transaction on competition (including any tendeney toward monopoly).
Approval will not be given unless, after considering all such factors,
the agency finds the transaction to be in the publie interest. Except
where immediate action is needed to save a failing bank, the agency
having jurisdiction over the transaction will request a report on the
competitive factors involved from the other two banking agencies
and from the Attorney General.

1 For ease of resding this report Ignores the technical distinetions between a true merger and other
.transactions by which {wo banke may end up as one through consolidation, aequizition of assets, or assump-
tion of ligbilities. ‘The bill, however, covers all such cases

* A5 indicated in footnote 1, this rsport {gnores eertain technical distinctfons, The report uses “resnlting
ganE" to include what is more segurately described in the bill as the “mequiring, assuming, or resulting

thil
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REGULATION OF BANK MERGERS 3

THE COMMITTEE AMENDMENT

Your ecommittee has agreed upon an amendment to the bill, strik-
ing out all after the enacting clause and inserting substitute provisions
worked out by Subeommittee No. 2 of this committee, under the able
chairmanship of Hon. Paul Brown. The principal effect of the sub-
stitute amendment relates to the standard used in acting on mergers.
Both the Senate bill and the committee substitute require the appro-
priate banking agency to eonsider the six banking factors listed first
in the preceding paragraph. The Senate bill added a seventh factor
to be considered: whether the transaction would “unduly lessen com-
petition or tend unduly to create a monopoly.” The committee sub-
stitute requires consideration of the six banking factors plus “the effect
of the transaction on competition (including any tendency toward
monopoly}'’; 1t also bars approval unless, after weighing all these
factors, the agency finds the transaction to be in the public interest.

The committee substitute also makes certain changes in the pro-
cedures for obtaining reports from the other banking agencies and the
Attorney General, and for reporting actions on bank mergera to Con-
gress. Thess changes are explained more fully in the discussion of
the reporting provisions of the bill (beginning p. 12).

The committee substitute also provides for notice of proposed mer-
gers to be published in newspapers. This provision is explained on
page 14,

NEED FOR IMPROVED CONTROLS OVER BANK MERGERS

Vigorous competition between strong, aggressive, and sound banks
is highly desirable. Competition in banking takes many forms-—com-
petition for deposits by individuals and corporations and by personal
and business depositors; competition for individual, business, and
governmental loans; competition for services of various sorts. Com-
getition for deposits increases the amounts available for loans for the

evelopmeni and growth of the Nation’s industry and commerce.
Competition for loans gives the borrowers better terms and better
service and furthers the development of industry and commerce.
Vigorous competition in banking stimulates competition in the entire
economy, in industry, commerce, and trade. There is no question
that competition is desirable in banking, and that competitive factors
should be considered in all aspects of the supervision and regulation
of banks.

The number of commerecial banks in the United States has been
slowly but steadily declining in the past 10 years. On January 1,
1850, there were 14,174 commercial banks in the country, but on
December 31, 1959, the number had dropped to 13,460, a loss of 714
banks for the period. This occurred in spite of a tremendous increase
in the country’s need for banking services, and despite the fact that
887 new banks were chartered during the peried. The net loss re-
sulted from a strong trend toward mergers; on the average, 150 banks
per vear ceased to exist as separate Institutions during this period.
The 1,503 banks which disappeared represent more than 10 percent
of all the banks in the country.
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4 REGULATION OF BANK MERGERS

Annual figures for this period, as furnished by the Comptroller of

the Currency during the hearings on this bill, are as follows:

All commercial banks, 1950-59
Jan. 1,

195G:
"Potal MINDET 0f COMMETEIR} DBNKS - o« o e o ceemmec s e dmms e mme e e amm s cemeane
Lass

amen 14,174
banks chartered daring 1950 ... ... oo e iicmeccmee o a7
anks absorbed by merger during 1850 ... .o o1
Other banks discontinuing business daring 1950 _________.._ P 13
i —-37
Total coramercial banis, Dee, 31, 1660, emmmrmmermmemmemsmmnan 14,137
Jan, 1, 1951:
Total nomber of il benks . e 14,137
New banks chartered during 198] . oo oo am et e e ;e
Banks sbsorhed by merger during 1981 _ e eaa 84
Gther banks diseontinuing business during 1950 _________.___.___._______ 10 ot 50
Total commereial banks, Dec, 31, 1951 ceee 14,107
Jan. 1, 1052:
otal numher of commerelal banks.___________. 14, 167
ew banks chartered during 1952. .. . —
Banks absorbed hy merger durdng W82 o iieaoee o
Other banks disecontinuing business during 1952 12
11: ~40
Total commercisl banks, Dec. 31, 1952 - N 14, 067
Jan. 1, 1953:
Total number of commercisl banks. ________________________ .. 14, 067
Nsw banks charfered Aueing T3 oo e cemcac e camccmm e m e ——————
Banks absorbed by merger durlng 1958 _ o 115
Other banks discontinuing business during 1968 ___. <. ool ooiveanoon H 122 51
Total commercial banks, Deg. 31, 1853 14,010
Jap. 1, 1954:
Total number of commercial BANKS ... ..o et et eieem— e e m—anan 14,010
agw banks chartered during 1954 ______________ -
89:
Banks absorhed by merger during 1954 _ _ _________________________________ 216
QOthber banks discontinuzing business during 1954 .. - ccoeecmcccmcmcceem e &
22 —150
Total eommerelsl banks, Dee, 31, 1954 ____ 13, 860
Jan. 1, 1955:
Total number of commercial banks___________ . oceeeiaaan . ___ 13,860
New banks chartered during 1955_.__ a-— R |}
Banka absorbed by merger during 1985 _ ... ______. ———— [ 225
Other banks dlscontinuing business daring 1956, 13
238 —I123
Total commercial hanks, Dec, 31, 1865 13,737
Tan. 1, 19566;
Totsl numbey of commerclal banks__ 13, 737
New banks chartered during 1956_ ... 122
Banks gbsorbed by merger during 1956 i 186
Other hanks discontinuing business durltg 195 1% ”
Total commdroial banks Dec. 31, 1956._. 13, 860
Tan, 1, 1967: .
Tota! number of commereigl banks_ __. .. 13, 660
m banks chartered during 1657 BE
Banks absorbed by merger during 1967, o v e wee- 188
Other banks discontinuing business during 1957 .o wammummaammm e mmm—— 3 18 a0
Total commercial banks Dec. 31, 1057 13, £30
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REGULATION OF BANE MERGERS 5

All commercial banks, 1950-69—Continued

Jan, 1, 1958: .
Total oumber of eommersial banks__ __. 13,580
New banks chartersd Quring 1858 . o oo oo o ececcccam e mmc————————————— 100
Banks absorbed by merger during 1958 . . oo e e e e e ————— 151 .
Othér banks diseontinuing business durlng 1968.___________ .. ________ 15
— 186 - 68
Total commercial banks Dee, 31, 1058 . . oot cmceeccccmecmcceeemame——.———— 13, 514
Jan, 1, 1050;
Total number of commerelRl Banka. . . o oveeoc e ccercemcercamecmmmecr—mm——a————————— 13, 514
%‘ew benks chartered during 1959 123
£5e;
Banks sbsorbed by merger during 1950, __ e in
Othet banks discontinning business during 1959, . o e vocmmcmecceemeem [ 197 o
Total commercial banks Dec. 81, 196, e e 13, 460
' SUMMARY
Total number of cormmerclal bgnks Jan, 1 1950 14,174
New banks chartered during perled Lo50-50. o n 887
Banks ahsorbed by merger during perlod 19680-50_ . o maeas 1, 503
Other banks discontinuing bosiness durlog perfod 1960-89. . ... . ]
- 1,601 —7i
Total commercial banks Dec, 31, 1959 13, 460

The large numbers of mergers in recent years, the vast resources
involved in these mergers, and the increases in the size of the largest
banks, particularly those which have grown through mergers, all give
rise to concern for the maintenance of vigorous competition in the
banking system and in the industry and commerce served by the bank-
ing system. The reduction in the number of banks and the loss of
conmpetition between merged banks also give rise to concern. There
are differing views about the effect and the significance of the mergers
which have taken place. But there is general agreement that legisla-
tion providing for uniform and effective regulation of mergers 1s.te-
quired for the future.

Controls over bank mergers are incompiete and confusing, partic-
ularly with respect to the competitive factors involved. There are

aps in the controls exercised by the Federal banking agencies under
E:mking statutes, and even where Federal approval is required before
a merger may be completed, the standards are not clearly spelled out.
Only two State statutes regulating bank mergers specifically authorize
consideration of competition as a factor in approving or disapprovin,
a merger, although in other States this factor 1s undoubtedly considere
under some other standards. The Federal antitrust laws are also
inadequate to the task of regulating bank mergers; while the Attormey
Ceneral may move against bank mergers o s limited extent under the
Sherman Act, the Clayton Act offers little help.

MERGERE COVERED BY THE BILL

8. 1062 would apply to all bank mergers involving a bank insured by
FDIC—National E)anka, State member banks, and insured nonmember
banks. This would cover the vast majority of American banks,
Approximately 95 percent of the banks in the United States are
insured, and the insured banks hold over 97 percent of the total assets
of all banks in the United States. The coverage of the bill can be
judged by the following chart, showing a breakdown of bank mergers
H. Rept. 14189, 86-2——2 ' o :
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6 REGULATION OF BANK. MERGERS

for the past 3 years as to type of bank, which was furnished by the
Federal Deposit Insurance Corporation:

Distribution of absorbed commercial bunks by class and size of bank; absorptions,
consoltdations, and mergers in the United States (coniinental Uniled States and
other areas), 1957-58 ’

NUMEBER OF ABEGRBED COMMERQCIAL BANKS L

Ingured

Classification Total . . Stata, Not. Non-

members | members | insured ?
National Federal Fedornl
Ragervo Reserve
ASystem Bystem

All absorbed commerclal banks, 1857-50__ "4y 188 22 176 16

Incladed at beginning of yesr of ab-
sorption among the—

100 largest commercial banks _____ [N O, 4
2d 109 largest commercisl banks. .. 3 2 i}
3d. 100 largest cornmercial banka_ . _ 3 1 2 |-
‘With aszets ovor $10,000,000, but not
among 300 largest banksd ___ .. __. 138 71 41 26 |
‘With assets of $10,0006,000 or less. ______ 324 114 4 150 16

ABSETS {(IN THOUSANDS} OF ABRSORBED COMMERCIAL BANKS

All abserbed commaereial banks, 1957-59__ .| $7, 837, 760 | $2,720,491 | 43,997,208 | $1,064, 544 $25, 436

Incloded at hepinning ef year of ab-
sorption among the—

100 largest eommereial hanka______ 2,408, 488 | __________ 2, 405, 468
24 14} lergest commereial banks. .. 504, 959 354, 731 150, 228
31 100 largest commercial banks___ 313,158 122,304 190, 854
With agsats over $10,000,000, but not
among 300 largest banks 3 _______. .. 3, 280, 556 | 1, 742,981 973, 571 A83,004 | ______ . _._
With nssets of $10,000,000 or less_______ 1, 221, 628 500, 475 184, 177 511, 540 25, 436

K L For 1957 and 195R from table 101, Annnal Report of the Federal Deposit Insuranee Corporation for the
indicated year; for 19569 from tabulations to be Included in the annoal report for 1059,

* Includes banks of deposit and trust companies not regularly engaged in deposit banking.

¥I'he larpest 300 banks Ineluded those with assets of more than $86,000,000 In 1957; $83,000,000 {n 1358;
and $85,000,000 in 1950 (at beginning of year), .

1 From “Polk’s Bank Directory’; data as of neatest svallable midyear or yearend dale prier to absorption.

PRESENT FEDERAL BANKING LAWS ON BANK MEKGENLS

National banks

Where a proposed merger will result in o national bank, it ean
normally be completed only if the Comptroller of the Currency ap-
proves. But the statute governing such mergers sets forth no stand-
ards for the Comptroller to follow in acting on such proposals, In
addition, there are special cases where, due to the form the transaction
takes, approval is not directly requived. That is, if the transaction
is not & merger or consolidation in the technical sense, but takes the
form of a national bank purchasing the assets and assuming the
liabilities of ancother bank, the Comptroller’s approval is not directly
required unless the capital stock or surplus of the assuming bank will
beq]ess than the aggregate capital or surplus of the combining banks.
Where there is no such diminution, the Comptroller cen exercise
indirect control through his power to approve the necessary increase
in the capital of the assuming bank, andp if one of the banks is to be
r::oni:ir:lue,(}J as a branch, his approval is also required. The bill, how-
ever, would remove any confusion or doubt abeut the Comptroller’s
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REGULATION .OF BANK . MERGERS 7

power to act-directly in these cases, and would et forth the standards
on which ‘he is to act, including the competifive factor specifically.

Federal Reserve member banks _ S L

The .only direct authority the Federal Reserve Board has over
mergers of member banks derives from section 18(c) of the Federal
Deposit Insurance Act, which requires advance approval of the Board
before a merger may take place which will result in a member bank
with a smaller eapital or surplus than the combined capital or surplus
of the banks involved in the transaction. In most cases the resulting
bank can be provided with capital and surplus as high as those of the
merging banks. This means that usually the absorbing bhank has it
idn itslown power to prevent the Board from reviewing the merger

irectly. '

The Board exercises an indirect control over mergers where one of
the banks involved will continue as a branch of the resulting member
bank, since the Board’s approval is required before such a branch
may be established. In sueh a case, the Board considers what effect
the branch will have on competition, but the Board’s authority to do
g0 has been challenged in recent litigation; it was upheld in tﬁe trial
court but appesal has been taken.?

In 1959, out of 42 mergers resulting in member banks, 19 mergers,
involving total resources of almost $2 billion, did not require direct
approval of the Board.

Insured State nonmember banks

The Federal Deposit Insurance Corporation’s approval is required
before any bank whose deposits it insures may merge with any non-
insured bank. It also has, with respect to insured nonmember %anks,
the same power the Federal Reserve Board has with respect to mem-
ber banks, in merger cases involving diminution of eapital or surplus.
Its power to exercise indirect control by approving or disapprovi
establishment of branchas is also comparab}fe to that of the Fedelll'ﬁ
Reserve Board,

In the past 5 years there have been 162 mergers resulting in &
State nonmember bank; in 66 of these FDIC approval was not re-
quired. In 1959, FDIC passed on 23 of 40 possible cases; in the 17
cases not requiring FDIC approval, total assets of $106 million were
involved —75 percent more t}ﬁan the assets involved in the cases where
apJ[J‘roval was required.

he Chairman of the Board of Directors of the Federal Deposit
Insurance Corporation, & former chairman snd long-time member of
the Banking and Curreney Committee, Hon, Jesse P. Wolcott,
summed up this state of affairs as follows: ‘““There is no question,
then, that our present act is largely ineffective when it comes to con-
trol of bank mergers,”

Summary o

The effect of the gaps in Federal banking laws on mergers in recent
yvears is summarized in the following material furnished by the
Comptroller of the Currency:

. 10ld Kent Rank & Trust o, v, Murlin ef al. (U.8. Distriet Coart for the Distriet of Columbie, Oivil
Action Ny, 1993-58), .
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RBEGULATION "OF BANK MERGERS

Rmmtuh&wn of consolidations, mergers, assumplions, nof reguiring approval of

- ‘appropriate Federal bank supervisory ugency, 1968 through 1959

I.' State bank member of Federal Reserve System the continuing bank: Approval

of Board of Governors of Federal Reserve System not required because the
total eapital stock or surplus of the resulting or assuming bank was not less
than the aggregate capital stock or aggregate surplus, respectively, of all
the merging or consclidating banks or all of the parties to the assumption

of liabilities.
Requiring Not requiring Total resources,
Year Board Board Total cases not re-
approval approval quiring Board’s
approval
38 0 68 $6, 431,058, 718
40 24 54 214, 314, 252
a1 20 41 278, 574, 4356
21 23 4 523, 268, 520
23 19 42 1, QEE, 983, 797
Total ___._________ . ____ 133 118 249 0, 434, 189, T22

II State bank insured by Federal Deposit Insurance Corperation, but not a

member of Federal Reserve System, the continuing bank: Approval of
Federal Deposit Insurance Corporation not required beecause the total
eapital stock or surplus of the resulting or assuming bank was not less than
the aggregate capital stock or aggrezate surplus, respectively, of all the
fneg' ing or consolidating banks ¢r all of the parties to the assumption of
iabilities.

Total re-
Requiring Not requiring S0UFCES, CASES
Yaar FDIQ FDIC Total not requiring
approvsl approval FDIC
approval
1958 26 9 3 $28, 502, 419
1956, 1§ 11 27 30, 472, 858
1957 . 14 21 a5 28A, 765, T41
1958, 18 8 8 92, 336, 858
1959 25 17 40 105, 821, 828
Total. .. a8 &6 162 543, 759, 199

III. National bank the continuing bank: Approval of Comptroller of the Cur-

rency not required to assumption of liahilities cases only because the
capital stock or surplus of the assuming national bank wag not less than the
aggregate capital stock or aggregate surplus, reapectively, of all the parties
to the assumption of liabilities, While the Comptroller had no authority
to approve or disapprove these transactiona because there was no diminu-
tion in capital or surplus, the increase in eapital by the resulting national
bank did require the approval of the Comptroller, (Comptroller of the
Currency required to approve or disapprove all eonsolidations or mergers
where the continuing bank is a national bank under the provisions of
gpecific atatutes.)

Consolidations Asstnption cases Total resources,
and mergers cases not
Tear requiring Total requiring
Compireller's Requiring Not requiring Comptru]ler’s
approval Comptroller's | Comptroller'a approval
approvel approvel

73 51 2 128 213, 490, 708
o 32 4 . 105 38,860,

62 .20 11]. ) 1, 285, 741

b I - 8 [,

3 11 2 &6 19,357, 185

330 1144 9 83 71, 084, 412

t Includes 3 District of Columbis nonnational banks,
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REGULATION OF BANK MERGERS 9

CONTROL OVER BANK MERGERS UNDER ANTITRUST LAWS

The Sherman Antitrust Act prohibits any contract, combination,
T conspiracy in restraint of interstate or foreign trade or commerce,
and makes it illegal to monopolize, or to combine, conspire, or attempt
to monopolize, any part of such trade or commeree. Section 7 of the
Clayvton Act prohibiis aequisitions of bank stock ““where in any line
of eommerce 1n any section of the country, the effect of suchacquisi-
tion may be substantially to lessen competition, or to tend to create a
monopoly.” Because section 7 is limited, insofar as banks are con-
cerned, to cases where a 1nerger is accomplished through acquisition
of stock, and because bank mergers are accomplished by asset acquisi-
tions rather than stock acquisitions, the act offers “little help,” in the
words of Hon. Robert A. Bicks, acting head of the Antitrust Division,
in controlling bank mergers. Although the Sherman Act applies to
asset acquisitions as well as to stock aequisitions, it has been of little
use in controlling bank mergers. It has been used only once in court
(in a proceeding initiated in March 1959) against a bank merger.

8. 1062 would not in any way affect the applicability of the S%lerman
Act or the Clayton Act to bank mergers,

- .. 8PECIAL STANDARDS NEEDED TO CONTROL BANE MERGERS

Sad experiences in our history have demonstrated that to maintain
a sound banking system in this country banks must be regulated much
more strictly than ordinary businesses. A bank charter may be ob-
tained only after the supervisory authorities are convinced that there
is a need for the bank in the community and its prospeets of success
are good. Once 1t is in operation, it 18 subjected to eareful and con-
tinuing supervision, in order to avoid “wildcat banking’”’ and other
excesses which did much to bring on panies in earlier days.

This point is brought out in the following quotation from “Banking
Under the Antitrust Laws,” by A. A. Berle (49 Columbia Law Review
(1949) 589, at 592):

Operations in deposit banking not only affect the com-
mercial field, but also determine in great measure the supply
of credit, the volume of money, the value of the dollar, and
even, perhaps, the stability of the currency system. Within
this area considerations differing from and far more powerful
than mere preservation of competition may be operating
under direct sanction of law. It is the theory, in ordinary
commercial fields, that competition is the desirable check on
price levels—the process by which the efficient are rewarded
by survival, and the inefficient eliminated by failure. The
price of business failures is not regarded as tco high for the
community - to° pay in:'view of advantages to consumers,
stimulus toward greater efficiency, and freedom of enterprise.
But it s doubtful (to say the least) whether any such as-
sumption is indulged in with respect to deposit banks; cer-
tainly the theory is not there accepted to the full extent of
its logic. A bank failure is & community disaster, however,
wherever, and whenever it occurs.

Because banking is & licensed and strictly supervised industry that
offers problems acutely different from other types of business, the
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10 REGULATION OF BANX MERGERS

bill vests the ultimate authority to pass on mergers in the Federal
bank supervisory agencies, which have a thorough knowledge of the
banks, their personnel, and their types of business. For the same
reason, the bill requires consideration of the six banking factors now
listed in section 6 of the Federal Deposit Insurance Act. Thus the
supervisory agency would consider the financial history and condition
of each of the banks involved, the adequacy of its capital structure,
its future earnings prospects, the general character of its management,
the convenience and needs of the community to be served, and whether
or not its corporate powers are consistent with the purposes of the
Federal Deposit Insurance Act.

Reference to these factors, while essential, would not alone suffice,
because the section 6 standards do not give sufficient weight to the
factor of competition,

THE COMPETITIVE FACTOR

The most difficult task your committes faced in considering the bill
was in framing g standard to guide the supervisory agencies in weigh-
ing the effects of & proposed merger on competition. But out of the
hearings one principle emerged, on which all witnesses seemed to
agree, 4s & starting point: Some bank mergers are in the public inter-
est, even though they lessen competition to a degree. Thus, most
witnesses agreed that a bank merger would serve the public interest,
even thoug% it might lessen competition substantially, where there is
a reasonable probability of the ultimate failure of the bank to be
acquired ; or where because of inadequate or incompetent management,
the acquired bank’s future prospects are unfavorable and can be
corrected only by a merger with the resulting bank; or where the
acequired bank is a problem bank with inadequate capital or unsound
assets and the merger is the only practical()]le means of solving the
problem; or where scveral banks in a small town are compelled by
an overbanked situation to resort to unsound competitive practices,
which may eventually have an adverse effect op the condition of such
banks, and the merger would correct this situation,

Recognizing that other factors may outweigh an adverse effect on
competition, the Senate bill provided that the banking agency acting
on g proposed merger should consider whether it would “unduly lessen
competition or tend unduly to create a monopoly.” In the Senate
Banking and Currency Committee’s report this language was inter-
preted as follows:

The word “unduly”’ is used to show that any lessening of
competition or tendency to monepoly which may be found by
the agency—whether “appreciable,” “perceptible,” “slight,”
“gsubstantial,” ‘“serious,” or ‘“great”——must he weighed and
considered by the banking agency as just one of the several
factors which will go to form its balanced judgment, on the
basis of all of the factors invelved.

Several witnesses before Subcommittee No. 2 objected to this lan-
uage, on the ground that it is too ambiguous. They argued that the
layton Act test should be applied because it has acquired more

definite meaning through a long series of court interpretations. Your
committee notes, however, that there have been relatively few cases
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REGULATION OF BANK MERGERS 11

interpreting the Clayton Aet since it was substantially changed in
1950, and that in one of these few cases it was interpreted as banning
mergers having a given effect on competition, regardless of the benefits
flowing from the merger. To meet this objection, the suggestion was
made to apply the Clayton Act test generally, but write in specific
exemptions to allow approval of mergers in the cases referred to above,
involving probable failures, management problems, inadequate capital
or unsound assets, or overbanked communities. This course seems
unnecessarily hazardous, however, in view of the wide variety of
gituations in which a merger may be proposed in all good faith as a
means of providing better banking service. Your committee con-
cluded that it would be unwise to attempt to anticipate all possible
situations where a merger would benefit the public, and incorporate
them in a rigid, speciﬁculist of exemptions.

Your committee is convinced the Senate’s approach is basically
sound. Where demonstrable benefits would flow from a proposed
merger, these should be weighed against any adverse effect on com-
petition, Your committee Eee]s, however, that the language of the
Senate bill can be improved, to insure that the intent indicated in
the legislative history of the bill in the Sepate will be properly carried
ont. Your committee concurs with the Senate committes report’s
repeatedly expressed intent to allow approval of bank mergers thet
would bein the public interest, and with the following description of
the process by which this question should be decided:

The decision in mosat cases can be expected to be clear.
In many cases the proposed merger will not reduce_compe-
tition at all and there will be sound and convineing banking
regsons for authorizing the merger. In other cases the pro-
posed merger will clearly increase and strengthen competi-
tion, and there will be no banking factors which might lead
to rejection of the merger. In still other cases, there will be
serious danger of very considerable reduction in competition,
and few or no sound banking reasons to approve the merger.
In any of these cases, there need be little hesitation in
ap}i‘o‘rovhlg or denying the application.

he committee recognizes that in a relatively small number
of cases, the balancing of the various factors will be difficult—
some banking factors may be favorable, some may be un-
favorable; some competitive factors may be favorable, others
unfavorable,

In such cases, the decision will not be simple. Full con-
gideration will have to be given to the basic purposes of the
statute; to promote a sound banking system, in the interest
of the Government, borrowers, depositors, and the publie;
and to promote competition as an indispensable element in
a sound banking system.

We are concerned, however, with some indications that under the
Sengte bill 8 merger could be approved even though it “unduly”
lessened competition. While this result presumably was not intended,
there are conflicting statements on this question in the legislative
history of the bill in the Senate, and in the record of our hearings.
Doubts on this score should obviously be removed. We are con-
vinced, also, that approval of a merger should depend on a positive
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12 REGULATION OF BANK MERGERS

showing of some benefit to be derived from it. As previously indi-
cated, your committee is not prepared to say that the cases enumerated
in the hearings are the only instances in which a merger is in the

ublic interest, nor are we prepared to devise a specific and exclusive
ﬁst of situations in which a merger should be approved. We do,
however, reject the philosophy that doubts are to be resolved in favor
of bank mergers. At the risk of saying the same thing another way,
we feel the burden should be on the proponents of & merger to show
that it is in the public interest, if it is to. be approved. After all.the
factors-have-been weighed, the trapsaction should be approved only
if the supervisory agency is satisfied that, on balance, its effect will be
beneficial. For these reasons, we recommend adoption of the com-
mittee substitute.

REPORTS FROM THE OTHER BANKING AGENCIES

The bill divides responsibility over bank mergers among three
separate agencies. This arrangement is 8 sound one, because as a
general rule it will mean that the decision will be made by the Federal
agency most thoroughly familiar with the banks invelved. At the
same time, it poses a practical problem, which was foreibly brought
out during the hearings by the National Association of Supervisors of

- State:Banks. In the-words of Hon. Robert -Myers, seeretary of
babking of the Commonwealth of Pennsylvania:

Unless there is uniformity of application of the standards
relating to merger approval to be applied by the Federal
agencies to bank mergers, the equality of competitive position
between the two banking systems so necessary for the eon-
tinued existence of the dual system, which Congress has
always carefully tried to preserve, will be impaired.

Your committee agrees that every effort must be made to avoid a
gituation where one Federal agency is “tough’ about mergers and
another one is “easy,”’ where there might be an inducement to arrange
mergers so as to result in the kind of bank where approval could be
easily obtained. To help guard against this kind of development, the
bill provides that the agency having jurisdiction over a proposed
merger shall request a report from the other two banking agencies on
the competitive factors involved, unless it must act immediately to
prevent & bank failure. The commiitee substitute differs from the
Senate bill as to the mechanics of this consultation. Following a
suggestion made by Chairman Martin of the Federal Reserve Board,
the procedure for obtaining the views of the other two banking
agencies is made to conform with the procedure for obtaining a report
from the Attorney General. That is, under the committee substitute
(but not under the Senate bill) the supervisory agency having juris-

: deedion over the transaction ecan act to save a falling bank without
seeking the views of the other banking agencies; and the other banking

. agencies are required to submit their views within 30 days (or within
10 days if an emergency exists requiring expeditious action). 'The
committee substitute also provides that the report shall be requested
on the competitive factors, rather than on all factors to be considered.
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REGULATION OF BANK MERGERS 13

The problem of obtaining uniformity is particularly acute in regard
to the competitive factors, and it is expeeted that this uniformity can
be obtained without asking the other two banking agencies for reports
on the banking factors, which could result in an unnecessary Federal
encroachment on supervision of State banks. It is expected, however,
that the other banking agencies will be furnished with any available
information needed to render a competent opinion on the competitive
factors involved.

The State bank supervisors expressed considerable concern whether
the system-of consultation called for by S. 1062 would achieve the
necessary uniform standards, and therefore recommended that ulti-
mate approval of all mergers involving insured banks be placed in
the hands of one agency, the Federal Deposit Insurance Corporation.
Under this recommendation, all mergers where a national bank
gurvives would be approved by the Comptroller and the Federal
Deposit Insurance Corporation, and a merger with a State insured
bank surviving would be approved by the State bank supervisor and
the FDIC. The committee recognizes considerable merit in the
State bank supervisors’ recommendation but believes that the con-
sultation provided for by S. 1062 will achieve their purposes. :

The State bank supervisors also recommended that the Comptroller
of the Currency should not bhe consulted as to a merger involving .
just State insured banks, on the grounds that such consultation is
mconsistent with the principles of the dual baovking system. Your
committee, however, believes the development of uniform standards
in the administration of 3. 1062 is of fundamental importance in pre-
serving the dual banking system, and that such consultation is essential
to the development of such uniform standards.

REPORTS FROM THE ATTORNEY GENERAL

The committee substitute retains a feature of the Senate hill
which should prove most helpful in providing effective control of
bank mergers. That is, it would require the appropriate bank
supervisory agency to seek the views of the Attorney -General as
to the competitive factors involved in a proposed merger before acting
on it. As in the case of the report from the other banking agencies,
the report need not be sought where immediate action is needed
to save a failing bank. Normally, the report must be filed within
30 days, but provision is made for filing within 10 days in an emer-
gency. It should be emphasized that the report from the Attorney
General iz purely advisory. just as the reports from the other banking
agencies are. 'The banking agency has the power and responsibility
to approve or disapprove. At the same time, the Justice Depart-
ment’s long years of experience in the antitrust field have qualified
them to render valuabls advice to the bank supervizory agencies in
regulating bank mergers. Your committee is happy to note that
Chairman Martin of the Federal Reserve Board indicated he would
give careful weight to the Attorney General’s report. The coopera-
tion between the Federal Reserve Board and the Attorney General
in the administration of the Bank Holding Company Aect of 1956
has been most commendable. : o

t
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i4 REGULATION OF BANK MERGERS

REPORTS TO THE CONGRESS

The bill provides that each of the three bank supervisory agencies
shall include in its annual report to the Congress = description of the
mergers it has approved during the period covered by the report. The
report is to include the following information: The name and total
resources of each bank involved; whether a report has been submitted
by the Attorney General and, if so, a summary of its substance
prepared by him; and a statement by the banking agency involved
of the basis for approval. While the bill does not attempt to specif
the particular factual situations in which mergers may be approved,
this " reporting requirement will provide the Congress with the
opportunity to review how the standards specified in the bill are
being applied, on a case-by-case basis.

The committee substitute differs from the Senate bill in two respects
as to these reports. First, the Senate bill requires a special report on
mergers, to be submitted semiannually. The committee substitute
provides, instead, for including this information in the agency’s
annual report. Your committee recommends this change because it
does not appear that special reports every 6 months are necessary to
aEprise Congress adequately of developments in this field. The second
change makes it clear that the summary of the Attorney General's
report on a merger shall be prepared by the Attorney General. Your
committee feels it is not adgrisahle to have the views of one agency
on such involved matters summarized by a different agency.

PUBLICATION OF NOTICE OF PROPOSED MERGERS

Your committee included in the bill as regorted a provision requiring
that notice of a proposed merger be published in a newspaper of
general circulation in the community or communities where the
main offices of the banks involved are located. This requirement is
geared to the time limits specified for reports from the other banking
agencies and the Attorney General, so as not to occasion any unneces-
gary delay. That is, in the normal case, notice must be published at
appropriate intervals for at least 30 days before the banking agency
finally approves or disapproves the merger; in an emergency, this may
be shortened to 10 days. The bill does not require any such notice
where a merger is needed to save a failing bank. This makes no sub-
stantial change in existing law for most mergers resulting in national
banks, inasmuch as such notice is already required to run for atleast
4 weeks under the act of November 7, 1918, as revised by section 20
of Public Law 86-230 (12 U.8.C. 215}, which applies to all such
mergers exce;iut those in the form of an acquisition of assets and as-
sumption of liabilities, Thus, for most national bank mergers, the
only change the bill makes is to add 2 days to the notice period in
some cases.

. Notice is also required now for mergers resulting in State banks,
under the laws of many States.

This requirement, not, therefore, occasion any delay, or impose
any unnecessary burden on the persons seecking to arrange a bank
merger. It will, however, provide a means by which the people of

the community served by the banks involved may be given an
opportunity to consider the effects of a proposed merger and express
their views concerning it in cases where they are sufficiently interested.
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REGULATION OF BANK MERGERS ‘15

COMPLIANCE WITH SBTATE LAW

In the case of evervy merger where the resulting bank will be a State
bank, approval by the appropriate State supervisor or other banking
authority will, of course, have to be obtained, in accordance with the
applicable State law,* before the Federal Reserve Board or the FDIC

ill have an opportunity to review an application under this bill.

If the State supervisor refuses his approval of the merger, no appli-
cation to the Federal Reserve Board or to the FDIC would even be
considered. There is, therefore, no possibility that the Board or the
FDIC would approve a merger which the appropriate State authori-
ties had finally rejected.

The only possibility of conflict is that the Board or the FDIC
might deny an application for a merger which the State supervisor
had approved. This kind of conflict is not new under the dual sysiem
of banking, however regrettable any specific instance may be. Under
the Board’s or the FDIC’s standards, the Board may always deny
membership, and the FDIC may always deny insurance, to a State
bank chartered by the appropriate State authority. The bank may
still proceed to operate as a State-chartered bank, without member-
ship or without FDIC insurance, so long as the State supervisor
aunthorizes it to do so.

CHANGES IN EXISTING LAW

In compliance with clause 3 of rule XIII of the Rules of the House
of Represeniatives, changes in existing law made by the bill, as
passed by the Senate, are shown as follows (existing law proposed to
be omitted is enclosed in black brackeis, new matter iz printed in
italie, existing law in which no c¢hange is proposed is shown in roman);

SussEcTiON {¢) OoF SgcrioN 18 oF THE FEbpErRAL DEPOSIT
INsURANCE ActT

(¢} Without prior written consent by the Corporation, no insured
bank shall (1) merge or consolidate with any noninsured bank or
institution or convert into a noninsured bank or institution or (2) as-
sume liability to pay any deposits made in, or similar liabilities of, any
noninsured bank or institution or (3) transfer assets to any noninsured
bank or institution in consideration of the assumption of {iabilit.ies for
any portion of the deposits made in such insured bank. No insured
bank shall convert into an insured State bank if its capital stock or its
surplus will be less than the capital stock or surplus, respectively, of
the converting bank at the time of the shareholders’ meeting approvin
such conversion, without prior written consent by the Comptroller o%
the Currency if the resultmmg bank is to be & District bank, or by the
Board of Governors of the Federal Reserve System if the resulting
bank is to be a State member bank (except a District bank), or by the
Corporation if the resulting bank is to be a State nonmember insured
banrﬁ (except a District. bank). [No insured bank shall (i) merge
or congolidate with an insured State bank under the charter of a State
bank or (ii) assume liability to pay any deposits made in another
insured bank, if the capital stock or surplus of the resulting or as-
suming bank will be less than the aggregate capital stock or agere-
gate surplus, respectively, of all the merging or consolidating banks
or of all the parties to the assumption of liabilities, at the time of the

4+ This is speetﬂc.a'lly requirad by siatute it virtually all Btates,
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16 . REGULATION OF BANK MERGEES

shareholders’ meeting which authorized the merger or consolidation
or at the-time of the assumption of liabilities, unless the Comptroller
of the Currency shall give prior written consent if the assuming bank
is to be a national bank or the assuming or resulting bank is to be
s District bank; or unless the Board of Governors of the Federsl
Reserve System gives prior written consent if the assuming or result-
ing bank 1s to be a State member bank (except a District bank); or
un%ess the Corporation gives prior written consent if the assuming
or resulting bank is t¢ be a nonmember insured bank (except a District
bank).] %fo insured bank shell merge or consolidate with any other
snsured bank or, either directly or indirectly, acquire the assets of, or
assume Dability fo pay any deposits made wn, any other insured.-bank
without the prior written consent (i) of the Comptroller of the Currency
if the acquiring, assumang, or resulling bank is to be a natwonal bank or @
district %::nk, or (12) of the Board of Governors of the Federal Reserve
System if the acquiring, assuming, or resulting bonk is to be a State
member bank (except & district bank), or (i) of the Corporation <f the
gequiring, assuming, or resulting bank is to be a nonmember insured
bank (except o district bank). In granting or withholding consent under
this subsection, the Comptroller, the Board, or the Corporation, as the
case may be, shall consider the factors enumerated in section 6 of this
Aet. In the case of ¢ merger, consolidation, acguisition of assets or
assumption of liabilities, the appropriate agency shall also take into
consideration whether the effect thereof may be to lessen eompetition
unduly or to tend unduly to ereate « monopoly, und, in the interests of
mgrm standards, it shall not take action as to any such transaction

ithout first seeking the views of each of the other two banking agencies
referred to herein with respect to such question. In the case of a merger,
consolidation, acquisition of assets, or assumption of liabilities, the
appropriate agency shall request a report from the Atltorney General
on the competitive factors involved in the merger. The Attorney General
shall furnish such report to such agency within thirty calendar days of the
request: Provided, however, That in case the agency finds an emergency
exists the agency may advise the Attorney General thereof and may
there upon shorten the period for the Attorney General to report to ten
calendar days: Provided further, That where the agency finds that an
emergency makes necessary immediale action in order to prevent the
probable failure of one of the merging banks, the approprate agency
may act without obtaining such report from the Attorney General: And
provided further, That the Comptroller, the Board, and the Corporation
shall each submit to the Congress a semiannuel report with respect to
each merger, consolidation, acquisition of assets, or assumption of lLa-
bilitres approved by the Comptroller, the Board, or the Corporation, as
the case may be, which shall wnclude the i‘ollowin wnformation: the name
of the receiving bank; the name of the absorbed bank; the total resources
of the receiving bank; the total resources of the absorbed bank; whether a
report has been submiited by the Attorney General hereunder; and +f
approval has been given, @ summary of the substance of the report made
by the Attorney General, and a statement by the Comptroller, the Board,
or the Corporation, as the case may be, in justification of its findings. No
insured State nonmemper bank (except a Distriet bank) shall, witli-
out the prior consent of the Corporation, reduce the amount or retire
any part of its common or preferred capital stock, or retire any;part
of its capital notes or debentures.

O
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