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ROOM OF THE SPECIAL COMMISSION APPOINTED TO INVESTI-
GATE THE ADMINISTRATION OF THE CUSTOMS LAWS IN THE
PORT AND DISTRICT OF NEW YORK.

BARGE OFFICE, New York, December 9, 1893,
Hon. John G. Carlisle,
Secretary of the Treasury.
Sir:-
REFUNDS.

By Department letter 3104-E, dated July 3, 1893, we were in-
structed to investigate and report as to the methods governing re-
funds at the New York Custom House of duties paid in excess, and es-
pecially to include in such examination and report all cases settled
or pending which belong to the class of refunds referred to in
Department's letter of the l4th of January, 1893, addressed to the
Collector of Customs at New York.

The object of these instructions was, chiefly, to direct an
inquiry into those claims for refunds known generally as "the hat
trimming cases"™. Before stating the results of our investigation
of these cases, a general statement in respect to the procedure in

claims for refunds is advisable.

Under the procedure prevailing before the Administrative Act

of June 10, 1890, the importer filed his protest against the Col-
lector's classification after entry and as long before liquidation
as he pleased, but not later than ten days after the final liquida-
tion, and within thirty days after the ascertainment and liquidation
of the duties he appealed to the Secretary of the Treasury. The

decision of the Secretary on such appeals was final and conclusive




unless suit was brought within ninety days after the decision of the
Secretary or within ninety days after the payment of duties paid
after the decision of the Secretary. If the Secretary of the
Treasury delayed more than ninety days in making his decision on
such appeals, sult might then be brought before the decision was
made. Until about 1887 the method of receiving and docketing pro-
tests in the Collector's office in this port was very loose. Pro-
tests were dropped in a box, a clerk gathered them together, and
when he had leisure, wrote on them the date of filing. Of course
this method was very inacecurate. For several years, however, the
protests have been carefully stamped with the date of receipt as
soon as filed, and we have no reason to doubt that the records now

kept of protests are in satisfactory condition and that the correct

date of receipt is stamped upon every one.

These protests when received by the Collector were sent to the
local Appraiser for examination and report in respect to the de-
scription of the merchandise and the classification, and when re-
turned to the Collector from the local appariser, were, if an appeal
had been taken, forwarded to the Department. Sometimes the local
appraiser in returning these protests to the Collector, attached
samples of the goods, but this was the exception, not the rule, If
such samples were received by the Collector from the Local Appraise
they were sent to the Department with the protest and were not re-
turned to the Collector, except where the sample was valuable and
had been obtained from the importer. In such cases the sample was
returned to the Collector to be re-delivered to the owner, Within

ninety days after the appeal had been taken, if the Secretary had
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not decided the appeal, or within ninety days after his decision,
if he had, the importer brought an action, commonly called a common
law action, for damages against the Collector personally. The
damages claimed were the amount of duties which it was alleged the
Collector had tzken in excess of the lawful rate. These actions,
termed in the statute "suits" were quite commonly brought in the
State courts and were always moved by the U. 3. Attorney into the
Circuit Court‘of the United States for this District,

After the suit had been begun the Attorney filed a bill of
particulars 1in which he set out the various items required by stat-
ute, viz: a description of the goods, the place from which imported,
the name of the vessel from which they were landed, the date of the
invoice, the date of the entry, the amount of duty illegally exacted
the date of the payment of duties, the date of the filing of the
protest, the date of appeal to the Secretary of the Treasury, and
the date of the Secretary's decision, if any had been made. It
has been always quite common in the complaints to demand damages in
a Ticticious amount, but the bills of particulars were expected to
be a more accurate statement of the claim.

When one of these suits hadcbeen brought to trial and the
pPlaintiff had recovered a judgment, if the Department adopted the
decision as a rule for its action, instructions were sent to the
Collector and the cases in question were then taken up by a bureau
now in the Law Division, formerly in the Liquidating Division,

known as the Bureau of certified Statements. In this bureau the in

which
voices and entries covered by the suitﬁﬂwere to be settled, were

gathered together, distributed by suit numbers and the invoices were




sent to the local appraiser to be reclassified by him in accordance .
with the decision of the court. On such reclassification this burea
bureau made up the certified statement which showed the amount to

be paid, both principal and interest.

The bureau of certified statements both in the Collector's
of-fice and in the Naval office, deal only with suits. It has not
been the custom to pay on certified statements claims covered by
protests that have not been put in suit./ This latter class of
claims was, of course, large in most of the important classes of
refunds that have arisen from time to time. When the Department
adopted a decision of the court on a particular issue as a rule of
action, all those protests not yet in suit that were in the liquid-
ating division upon which the Depaftment decided to pay ¥efunds,

were considered in that division. The practicve was to send the

invoices to the local Appraiser to be reclassified in accordance

with the rule adopted by the Department, and on such reclassifica-
tion these invoices were reliquidated in the liquidating:division
and the re;Pnd paild in the ordinary course.

The result of this system is that while there is an accurate
classified record of all refunds paid on certified statements,there

1s no record at all classified by description of merchandise of the[

amounts of refunds paid on protests which were not in suit at the

time of reclassification and reliquidation. There is only a record
of the total sum paid. Ii is, therefore, impracticable to discover
at this time what amount of refunds has actually been paid in the

hat trimming cases, or in any other class of merchandise upon which

large refunds were made arising under the tariff of 1883,




Under the present system, the notice of dissatisfaction with
the Collector's classification is still commonly called a protest,
and we shall use that term in this report. On receipt, it is inme-
diately stamped with the date of receipt. Under the statute, the

Collector's duty is to for-ward it with the papers in the case to

the Board of General Appraisers. The Collector sends the protested
entries first to the local Appraiser for his report, except where
the protest belongs to a large class which have been under consid-
eration and upon which the liquidating division can act without any
further information. The local appraiser returns the invoice with
the protest to the Collector with such report as the case may re-
quire in respect to the description of the goods and the proper

classification. As under the previous procedure, it is only in ex-

ceptional cases that the local appraiser returns a sample with the

protest. From the liquidating division of the Collector's office
the papers are then forwarded to the Board of General Appraisers
with such statement as the case may require,

The procedure by which these questions are brought before the
courts under the Act of 1890, is radically different from any pre-
vious system. When the Board of General Appraisers have rendered a

decision and within thirty days thereafter the importer who wishes -

to test the question files in the Circuit Court a petition setting

forth the assignments or error of which he complains in the decisio
The court then makes an order calling upon the general Appraisers
to return the record and testimony with a certified statement of
their findings and decision. When the return has been filed, the

statute permits either party to obtain an order to take additional




testimony, When the testimony has been completed the cause is heard
on the record and the testimony and exhibits before a Circuit Judge

'sitting without a jury. Under the old system the action against the
Collector was tried by a Jury.

The Board of General Appraisers, where the protests on a parti-

cular issue are numerous, have adopted a practice if the Collector
or importer petitions their first declision inte the Circuit Court
of suspending decision on all similar issues until the case has been
decided. This plan is, not of rigid application, but the Board
carries it out as far a%spracticable. If the circuit court decides
in favor of the importer ang that #we decision or some final decis-
ion of an appellate court adverse to the Collector's classification
is adopted by the Department as a rule of action, the Board of
General Appraisers then calls up all the suspended cases and de-
cides them in accordance with the rule formulated by the Department.
At this stage of the procedure there is a divisien of duty with
respect to reliquidating invoices between the Bureau of Certified
Statements and the Liquidating Division, much similar to that which
prevailed prior te the Act of 1890, All cases in which petitions
have been filed are treated as actions were under the former pro-
cedure. If the Department's instructions are that those cases are
to be settled, they are settled on certified statements made up by

the Bureau of Certified Statements, as formerly. All the other

A s ——— s AR

similar cases decided by the Board of General Appraisers in accord-
gnce with the decision of the Court adopted by the Department, are

taken up in the Liquidating Division where they are reliquidated

and the refunds paid in the usual course.

In the Auditor's Division of the Collector's office a record
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.8 kept of the total amount of these refunds paid on reliquidations
lade in the Liquidating Division. This record does not separate
she different articles or classes of merchandise upon which the
refunds are paid. 1In respect to the cases in which petitions have
Jeen filed and which are paid upon certified statements, there is,
0T course, the same accurate record that there was in respect teo

"suit cases" , 80-called, under the former procedure.

The total amount of refunds paid through the liquidating divi-

8ion and of whiph no classified record is kept is very_gfggpqand
constantly increasing. We will designate this class of refunds as
refunds made upon decisions of the Board of General Appraisers,

meaning thereby the refunds paid through the liquidating division

without certified statement. The follewing table will show the

course of this class of refunds:
Statement of Total Amounts of Refunds paid by the
Collector at the Port of New York.
On Board of U. S.

General Appraisers? On S.8. 4972,
decisions.

Prom Oct.1/90

to June 30/91. $31,269,32 $447,966,32
From July 1/91
to June 30/92,. 70,890.95 134,330.40
From July 1/92
to June 30/93, 355,732.11 80,626,811

From July 1/93
to October 53/93, 549,155.07 67,728.96

This table shows that during the first year after the estab=
lishment of the Board of General Appraisers the refunds made in

this way upon their decisions amounted to only $31,269.32, while
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the refunds made in the liquidating division upon invoices unliqui-
dated or already liquidated and covered by protest and appeal amoun-
ted to nearly $448,000. We have already described how these Fefunds
were made upon reliquidations made in the liquidating division in
respect to protested entries not covered by suits. But between

July 1st and October3lst, 1893, the total amount of refunds made
upon reliquidations in the liquidgating divisien without certified
statements, upon decisions of the Board of General Appraisers, is
$549,155.07; while the refunds upon reliquidations made in the

liquidading division without certified statements and without a

decision of the General Appraisers amounted to only $67,728.96., This

shows that. the reliquidation without certified atatements are now

S
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to a great extpnt made uéon actual de isions of the General Apprais
ers in specific cases. The continuous increaae"or the amount of
this class of refunds based upon reliquidations made upon decisions
of the General Appraisers shows also that the liquidating division
keeps well up with its work in forwarding the protested entries to
the Board of General Appraisers for action.

Mr, Esterbrook, the head of the Liquidating Division, reports
that there are substantially no reliquidations of invoices for the
purpose of refunds on hat trimmings or charges or tobacco now in
his division; that all the protests on entries discovering these
descriptions of merchandise are in suit and such refunds in future
Wwill nearly all be on certified statements.

The following schedule shows the total amount of certified

statements transmitted to the Department between January and

Novcmber, 1893:
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"Memorandum of CERTIFIED STATEMENTS transmitted to the Treasury
Department by the Collector at the Port of New York, from January 1,
to November 30, 1893, inclusive.
Number of statements, 860.

Duties to be refunded, covered by sald statements,...$393,272.27 4
Interest. ol - sssevnssedlybT76.07

ove oty 731,30

o s v v e Dy BG4

§0 that the refunds paid on reliquidations made in the liquidating
division, without certified statements, and of which no classified
record 1s kept, amount in four months to over $600,000.00, while the
. refunds wupon certified statements of which a completely classified
record is kept, amount in eleven months to but $489,599.00. Under
the system of suspending decisions until the test case has

been settled by the courts, it is likely that much the greater part

— T N T s s e S W
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of future refunds will be paid through the Liquidating Division

-
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%Eting upon specific decisions made by the General Appraisars. These
comparative statements show that the amount of refunds paid on such
reliquidations already greatly exceeds the amount paid on certified
statementa, and this disproportion must increase, because the num-
ber of petitioned cases, which alone are handled by the bureaus of
Certified Statements, are comparatively few in number.

We suggest, therefore, that in order to render it prgiicable

for the Department to learn the amount of refunds paid on any parti-
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particular line of merchandise, or under any particular decision,
the Collector be instructed to have a properly classified record
kept of the refunds paid without certified statements.

HAT TRIMMINGS CASES.
We do not apprehend that the Department desires from us any state-

ment of the history of these cases. The correspondence in respect |

to them is very voluminous and the reports made upon them by special

agents and other officers of the Department, very numerous, In the
actions in the Supreme Court decided in the spring of this year,

the Solicitor General filed with his brief a pamphlet entitled
"History of the Hat Trimmings controversy", which contains in a com-
pendious form all the principal documents and is preceded by a brief
and cﬁncise narrative explaining the history of the controversy.

We have directed our inquiries to discovering as _far as prati-
cable, the total amount involved inaghgggtgiggg%zgn&hg1ffgp%%i§§3ti-
culars Tiled in the actions, and to estimating as far as practicable
how much of this gross sum is claimed on articles which have up to
this time, been determined by verdicts, to be hat trimmings., We.
have also made a_special inquiry-into four certain actions in which
the plaintiffs are Pleitman & €0., a firm of New York importers, in
Which actions such proceedings were had between January, 1892, and
the spring of 1893, that certified statements were prepared and re-
funds amounting in principal and interest to over $196,000 were
apparently about to be paid, but payment of which has been suspended

THE SUM CLAIMED BY THE PLAINTIFFS ON HAT TRIMMINGS.
In this inquiry we were greatly assisted by Mr. Nathaniel

George, Head of the Bureau of Certified Statements in the Naval




office in this port. We found that Mr. George had made an estimate

of the probable amount involved in these suits down to December,

1890. His basis of estimate was as follows:

He found that the hat trimming%}{%% of two descriptions;those

in which the claims for excess of duties collected were made upon
entries involving hat trimmings alone, and another class, mixed ais
suits, in which claims for excess of duties were made in respect to
other merchandise as well as hat trimmings. In the class of mixed
suits, however, Mr. George found that the claims for alleged excess
of duties collected on merchandlse other than hat trimmings were not
1a very considerablgr?ggitiénof the claims in those suits, At that
time, December, 1890, a considerable amount of refunds had been
paid, distributed in greater or less amounts, among & large number
of the plaintiffs. Mr. George divided the suits according to the
attorneys of &ie record. He took the gross amount of the claims in
the hat material suits, controlled by:the same attorney, and the
gross amount of that attorneys mixed suits, and, adding them to=
gether, arrived at the total sum démanded in suits brought by such
attorney, including claims on hat trimmings. He then computed the
percentage which the refunds paid to that attorney's client bore to
the total claims in the hat trimmings suits in which these refunds
had ® en paid. This percentage he then computed upon the total
claims in the hat trimmings suits brought by the same attorney stil
unsettled; that is tosay, in which no refunds had been paid up to
December, 1890, when the estimate was prepared. We annex a schedule
Exhibit 1, showing this computation.

The first firm of attorneys named in.this statement is Tremaine

& Tyler. The schedule shows that. they control 554 sults involving
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claims on hat trimmings only, to the gross amount of $26,489,647,90
and 116 mixed actions, in which the total claims amount to $10,579,
216.73, making total claims in their suits of $37,068,864.63. Mr.
George found that the refunds collected by these attorney's amounted
to .298 of the total claims in the suits in which the refunds had
been paid. This percentage would give them upon their total unset-

tled claims an estimated refund of $11,046,521,60. Mr, George con-

tinued this schedule down to July 3L, 1893. The summary shows thatl

there were pending 1687 suits; total claims in bills of particulars !
$565,427,564.35; total estimated refunds, $18,073,459.97. Where an
attorney controlling some of the pending suits had not collected

any refunds, Mr., George estimated the probable refunds in such cases
by .the average percentage of all the payments made to the several
attorneys or firms of attorneys who had collected refunds.

The percentages obtained in this schedule had been calculated a
on a comparison of the payments of principal only, exclusive of in-
terest and costs. At our request Mr, George prepared a new schedule
brought down to date, which we annex as ‘Schedule Exhibit 2. This
schedule in the upper half gives the number of certified statements
prepared in the hat trimmings cases for each attorney or firm of
attorneys of record, the fotal amount claimed in those suits, the
principal of the refunds pald, thecamount of interest and costs;
then the total refund, then the percentage, which this total refund
bears to the total claims in the suits in which certified statements
were made up,

The lower half of the schedule gives the gross claims in suits

brought to recover excessive duties claimed on hat materials only,




the gross claims in mixed suits, the total gross claims, then the
percentage arrived at as shown in the upper half of the schedule,
then the estimated refund obtained by applying this percentage to tlke
total gross amount of the claims. Prom this schedule it appears
that the amount of certified statements prepared to date on hat trim
mings is $2,828,176.74. This amount is arithmetically accurate,
both in respect to the sum and in respect to the class of materials.
upon which refunds were paid. Of this sum $196,435.82 being the
total refunds with interest and costs in the four Pleitmann suits
already mentioned, has not yet been paid. The lower half of the

schedule shows the total estimated refund to amount to $19,405,667,
64.

The increase over the amount in the computation inlschedule

No. 1, is due to the increased percentages obtained by including the
interest and costs, as well as the principal of the refund, Deduct-
ing from this gross estimated refund the amount of the certified
statement, we obtain a net probable refund of $16,577,490.90. This
deduction is made because in many of the suits in which refunds
were pald there was only a partial discontinuance, and the suits
Wwere continued as to the articles upon which refunds had not been
allowed. Therefore a large part of the total claims in the suits
in which refunds were paid, 1s included in the total of claims
pending.

In estimating the probable refund on the sults of attorneys
in whose cases no refunds had been paid, an average percentage,
computed as already described, was taken. In the first schedule,

in which interest and costs were omitted, this average percentage
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was .319, and in the second schedule, which included interest and
costs pald, the average was .345.
In estimating the probable amount of refunds for which the

Government may be liable in these hat trimmingpases, interest is a

very important consideration. Interest runs from six per cent from

N .

e et .

the date of payment of duties on all claims protested prior fo Peb

1, 1888. In cases in which protest was filed after that date, by a

Specif}hgpt of congress the interest is three per cent As the in-
terest runs until the claim is paid, a corresponding addition must
be made to all estimates of liability.

Now these are undoubtedly the most accurate computations that
have yet been made of the probable refunds to be paid in these cases

e ————

And yet _they involve much uncertainty. In both schedules the amount
of refunds paid includes onl? those pald on certified statements and
excludes all the refunds paid on protests not in suit at the time of
reclassification and reliquidation.

The practice of partial discontinuance, to which we have ref-
erred, creates another uncertainty. The gross amount of claims
in suits pending, as stated in these schedules, by reason of that

practice includes a considerable amount of the gross sum includeé in

the suits in which refunds were paid and from which the percentage

of claims is calculated., It would have been a work of great diffi-

culty to have extracted from the suits in which refunds were paid
those items only upon which the payments were made and to have es-
timated the percentage upon the total amount of such items; but by

estimating the percentage upon the total claims in those suits, the




resulting rate is obviously too low, This practice of partial dis-
continuance became a gross abuse, and later instructions in respect
to hat trimmings refunds provided for a total discontinuance on

payment of any refunds.

The most serious uncertainty of all however, in these computa-

tions, arises from the practice of ;gpggﬁiggwq;a}ms in subsequent
suits. Of course the gross estimated amount of probable refund in
these schedules is worth a good deal as an intelligent estimate,

because the same uncertainties and duplications existed in the suits

in which the refunds were paid as exist in those suits in which

no refunds have been yet paid. But we found that it was a common

T o s s
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PF&Ct{gthpqugiigﬁtg”c;aims in half a dozen continuous suits,., For
example, quite commonly on entries for warehouse the importers duly
protested against the Collector's classification and took their ap-
peal to the Secretary and afterwards withdrew the goods entered on
several withdrawal entries at different times. It has been quite
common to commence suits after the payment of duties on each with-

drawal, and in every suit to include the prior payments for which

other s

g T

Q?Pﬁuhaﬂ previously been commenced. There are cases where

there have been four or five withdrawal entries of goods originally

entered for warehouse, a suit begun on the payment of duties on each
Withdrawal and the claim in the first suit duplicated in the second,

and the claims in the first, second and third suits all repeated in
the fourth,

Of course no claim can be collected more than once lawfully.

This system of duplication increases the total amounts claimed so

enormously and may vary so much, that any computation arrived at in

e e - B
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this method may be very far_agﬁray. At the same time, these results
are nofhmere gﬁess work. They are based upon some actual transact-
ions and have a reasonable amount of probability in thelr results,

The schedules show with certainty that there are still pending
1690 suits in which claims for excess of duties paid on hat trim-
mings are made; that there are 1084 suits claiming excess of duties
on hat trimmings only to the amount of $38,118,724.10, and 606 suits
pending in which claims for excess of duties on hat trimmings and
other merchandise are made to the amount of $17,700,156.85; that
these mixed suits involve chiefly claims én hat trimmings and that
the gross amount of pending claims is $55,818,880.95.

We found that there was nobody in the Customs Service here who
had any reasonable idea of the warious classes of claims in these
hat trimmings suits in respect to the different materials included
in them. Nobody had the slightest idea how many millions of the
claims were on ribbons, how many million on piece goods, and of the
latter class of million how many were on velvets, how many on silks,

how many on cotton back satins, &c. The invoices and entry papers

were not assorted by suit numbers, but were distributed through the

files of the Custom House and merely to get at the papers and assort
them by the suits would be a work of immense labor, consuming a long
period of time, We deemed it desirable to put in operation some
plan of work by which this immense liability of the Government could
be more accurately estimated. It seemed desirable if practicable,
to find out to what extent this duplication of claims had prevailed

and to reduce the claims to a proper basis. It seemed advisable

also to have the protests and the appeals examined for the purpose




of ascertaining if any of the protests were late, or if the appeal
was late, or of there was any other technical objection to the pros
ecution of these suits or any part the claims involved in them.

After obtaining this information in respect to any suit, the
next desirable step would be to have the claims analyzed according
to the class of merchandise upon which they were made, and if, in
making this analysis of the claims according to the description of
the merchandise, it should be practicable to indicate what propor-
tion of them should be classified as hat trimmings under the decls-
ion of the courts as they stand at present, thatiwould be a most
advantageous thing to do.

We therefore prepared certain schedules, of which we enclose
copies. The first form, being Exhibit 3, is directed to disclosing
all the information which is obtained from the face of the papers
according to the headings of the columns on the schedule. The first
column gives the number of the entry, then follows the name of the
vessel, then in separate columns the dates of entry, paymént of du-
tics, of liquidation, and of the invoice. The next two columns g
give the amount of duties paid covered by the protest and the 1i-
quidated duties as ascertained on the final liquidation. Then fol-
low the date of the protest, number of the protest, date of appeal,

number of appeal, the date of the decision of the appeal, if any

decision has been made. A comparison of the date of protest with

the date of liquidation indicates whether or not the protest was
was filed in time; and so with the date of appeal, Wwhen compéred
with the date of protest, and with the date of commencement of suit

compared with the date of decision. The following columns show,




first, the amount of the duties claimed alleged to be execessive,
This column is simply the total possible amount of claim, It is
the difference between the 507 duty assessed by the Collector, and
the duty of 207 on hat trimmings which the plaintiffs claim was the
lawful rate,

The next ¢olumn, however, is of more importance. It shows the
amounts actually claimed in the bhills of particulars,The totals of
the figures ip this column will give the total amount of claims as
they are shown in the bills of particulars. The succeading columns
Show whether or not any refund has been paid in any suit and the
amount of it,

and the class of merchandise on which it was paid.

The last two columns are directed to disclosing the amount of

duplicateqd claims, mm—tus T S T TECETR . i i s so that the

—— i e 5 e - ’

total amount of the claims can be reduced to a proper basis. The
last column glves the number of the prior suit in which the entry
under conslderation is duplicated, and the column immediately pre-
ceding it gives the amount of the duplication. If, therefore, the
figures in the column headed "Amount claimed in the Bills of
Particularg" be addeq up and the total of the Tigures in the col-
umns headed "Amount claimed in any previous suit or suigs", be sub-
tracteq therefrom, We wWill have a fairly accurate estimate of the
total amount of claims,

To obtain the information indicated by this schedule was the

first step ip carrying out theé plan that we proposed. The next

step iSShomnby the form attached hereto as schedule Exhibit 4.This

Schedule gives tye entry number, the name of the vessel, the date

R antttian & warios or columns divided into the different




classes of merchandise upon which these hat trimmings claims are
rade. The headings of the columns sufficiently indicate the char-
acter of the information written upon the schedule. If the in-
voilces are accurately analyzed, these columns will show the total
value of the merchandise protested, the amount of ribbons included
in each entry which, under the present decisions of the court,should
be considered hat trimmings, and the next column will indicate the
value of ribbons that in the judgment of experts should not be treat
ed as hat trimmings. And so on, through laces, Crepe, velvets and
plushes, plain velvets, fancy velvets, plushes, cotton back satins,
chinas and marcellines and various other classes of merchandise. Ixn
the last three columns there is a summary which shows the total
value of the merchandise in the entry which, in the judgment of the
expert preparing the schedule, should not be classified as hat trim-
mings and the amount which should be so classified. The last column
headed "Excess of duty Claimed" will be simply 30% on the value
stated in the precediﬁg column as the value of the merchandise pro-
tested which should have been classified as hat trimmings.

In respect to the first of these schedules Exhibit 1, the in-
formation is certain, It is simply an analysis of the actual papers
in the suit and can easily be made under the supervision of a com-

petent officer like Mr. George., It will be, of course, if carried

uits
throughout the whole number of hat trimmin§§,\§ Work of immense
labor,

The other schedule rests for its value on expert judgment.
The basis upon which the several classifications in the second sched

ule are made is very important.

Having prepared these schedules we proceeded to induce the




Custom House Officials in this Port to go to work on the cases. We
met with great opposition in the Collector's office. Mr. Couch
contended that before any analysis could be made of these suits the
Department must formulate a rule of payment. He contended vigor-
ously that the only vay to do was for the Department to state plain-
ly on what classes of merchandise it would pay and that then the
invoices could pe reliquidated accordingly, or better still, that
the Department and the plaintiffs should come to an agreement as

to the articles or merchandise on which payments should be made, angd
that then the invoices should be reliquidated on that basis. Our
bPosition was that We understood that the Department could not make
any proposition of settlement or entertain any proposition uantil

it knew Something about the total amount of all the claims and the
amount of the several claims upon the principal articles of mer-

chandise allegeq to have been classified erroneously; any proposi-

tion of settlement Would be likely to be made upon a basis of includ

ing certain articles of merchandise as hat trimmingspnd excluding

certain other articles; if the department was called upon to enter-
tain a proposition to settle upon ribbons of a cartain kind, or
upon satins of g certain kind, the importers agreeing to exclude
velvets ang Plushes, or chinas and marcellines, orlvice versa; it
could not te1) What the result of such an agreement would be, be-
cause noboqy knew, except perhaps the importers and their attorneys,
WVhat the valye Of the goods to be ipcluded in the settlement was,
compared with tpe value of the goods to be excluded. Obviously:in
the confuseq condition in which the cases wére,,the acceptanceof

any offer py the Department would be a leap in the dark, and our
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plan was to attempt to obtain the information necessary to enable
the Department to decide understandingly whether it would settle or
litigate in any case.

The Department, at our instance, instructed Mr. George of the
Naval office to prepare a list of the suits pending in which four
of the principal claimants Were plaintiffs, viz: Fleitman & Co.,
Dreyfus, Kohn & Co., W. H. Graef & Co., W, H. Oppenheim & Sons.
These importers ara plaintiffs in 173 suits involving claims $7,
870,916.70. we selected them because their invoices will cover all
the Principal articles of merchandise which are included in the con-

Mr. George then proceeded to make up the schedules in
the form of schedule No. 1, in the FPleitman cases, 47 in all, in-
cluding the four suits on which certified statements were sent to
the Department and on which payment was suspended. It should be
¢learly understood that 1t 1s only schedule No. 1 that is prepared
in the Navaj office that is the schedule giving the information obh-
tained op the face of the papers in respect to the date of entry,
the amountg claimed, the date of liquidation and protest, and the
duplication of claims.

The accompanying schedules for each sult, analyzing the mer-
chandise and classifying it as hat trimmings or otherwise, have bee
Prepareq under our supervision by special agent Hamlon and a force
of clerks, At the date of this report, Mr, George of the Naval
Office, has completed his schedules, in all the Fleitman cases and

has almost ¢ompleted similar schedules in the cases of Dreyfus, Koh
& Co,

Mr. Hanlos has completed his analysis and classification in




the four special suits in which Pleitman & Co. are plaintiffs, viz:
Nos. 11,402, 12,184, 12,545, and 16,289. These are the four suits
upon which the certified statements were prepared and the payment
of the refunds suspended in the spring of this year. We instructed
Mr. Hanlon to obtain accurate samplses of the various classes of mer-
chandise involved in these suits, and to prepare his classification
in such a way that we could report to the Department a sampjle of =
each class of goods described on the schedule; that is to say,

that there should be samples of the ribbons which Mr. Hanlon classi-
fied as hat trimmings and of those ribbons which he classified "Not
hat trimmings"; and so of velvets and satins and other piece goods.

Mr. Hanlon also produced before us several witnesses professing to

-
be experts in the business whose testimony we took upon the samples

Presented.

We do not pretend to have investigated or to be able tO eXpress
an opinion upon the accuracy of special agent Hanlon's classifica-
tion of this merchandise. We could not have carried out such an
inquiry to any satisafctory result without giving an enormous :amount
of time to the subject and without having examined a great number
of witnesses., To try one of these causes before a jury where only
two or three descriptinms of material are involved has taken weeks.
We are anxious that this should be distinctly understood. We did
not enter at length into an inquiry directed to finding out whether
or not the samples produced by Mr. Hanlon should properly be classi-
fied according to his judgment or otherwise. We took the testimony
of the witnessess he produced and we report it herewith. It certain

ly supports his conslusions in all important respects. It was taken




entirely exX parte; otherwise we would have been compelled to enter

into a trial of these cases, without having any Judicial authority

whatever, Undoubtedly the importers will declare that Mr. Hanlon'sg
classification of these materials is entirely unjust, They will
declare further, undoubtedly, that it is not in accordance with the

decisions of the Committee of General Appraisers. For example, Mr

Hanlon classifies ag "Not hat trimmings" the cotton back satins,

Which formed so large an item in the refunds in the

cases amounting to $105,925,72 out of a total
851.00, | Yoy’

The point is, however, that this classification is made by a

Government official on behalf of the Government, and who contends

that he can Support in court his conelusions in respect to this mer-

chandise, He places on this schedule the information which hewould

glve to a Distriet Attorney preparing one of these cases for trial,

He indicates to tne Government what he considers to be its liability

to these lmporters, anq pe points out also the claims upon which he

considers the government is not liable and upon which in his Judg-

ment in a Properly tried suit the government will succeed in defeat-

ing the importers, pp, Hanlon claims also to have classified as

hat trimmings in these schedules all merchandise identical with the

rticles upon whicp importers have obtained verdicts in all the

ca8e8 that have g0ne to the Supreme Court.

It has been suggested that a statement prepared in this

MANNer would pe op fiore use for purposesof defense than for "amica-

ble adjustmengn, There can be no doubt that 1f the schedules are
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prepared in the manner planned by us and begun under our supervis<
ion, the Department will have the information it needs both for pur-
poses of defense and for purposes of amicable adjustment. The in-
formation thus obtained will be as useful and is as necessary for
the one purpose as the other. Now, in respect to the time required
to do this work. As we have stated, Mr. George of the Naval Office
has completed his schedule of all of Fleitmann & Company's suits,
There are forty-seven of these suits, two of which have no relation
to hat trimmings, so that there are 45 gchedules, Mr. George has

almost finished his schedules of the suits in the Dreyfus, Kohn &

Company cases, 34 in number. He has still to complete his work

on the suits of William H. Graef & Co., 32 in number; and upon those
of William Openhyn & Co., 60 in number. He states that it has re-
quired the work of four men during 43 working days to prepare the
schedules in the Fleitmann cases, and that with the same force, and
making allowance for unavoidable interruptions, he will not complete
the schedules in the remainder of the suits of these four lmporters
much before the 1st of April, 1894. Mr. Hanlon states that with
such clerical assistance as he needs he can prepare his schedules
of the different articles and their proper clagssification within
the same period. Of course if Mr. Georege is given a larger force
andprovided with a fit room in which to work and in which all the
clerks assigned to this work can be kept together, he can do his
part of the work more quickly.

The total number of sults in which these four importers are
plaintiffs is 173. We do not think the work suggested by us needs

to be extended beyond their suits. 173 suits, involving claims of




A
nearly eight millions of dollars, probably a £ifth of all the claims

covering every important class of merchandise involved in the con-
troversy, will provide a broad enough basis for satisfactory approx-
imate calculations as to the amount involved ﬁponweachmclass;or
merchandise throughout the total number of suits pending, which is
about 1690. The percentage of duplication in these sults will pro-
vide a sufficiently accurate approximation of the per—centage of
duplication in the whole number of suits, and the proportion of
claims upon each class of merchandise in these suits can with
reasonable accuracy be accepted as the proportion which the claims
upon each article in all the suits bears to the total amount of
claims. We strongly urge upon the Department to continue this work
throughout these 173 sults on the lines we have planned.

With the schedule of each set of suits Mr. Hanlon should be
instructed to file a complete line of representative samples with
some satisfactory proof or carefully prepared statement showing that
the samples filed are representative of the different classes of
goods described in the invoices and in respect to which claims for
refunds are made. If this is done, his statement that the articles
are or are not hat trimmings, which is of course a matter of expert
opinion, can be tested and verified by the Department.

APPEALS STILL PENDING UNDECIDED.

There are still a large number of appeals in the hat trimmings

cases pending undecided by the Department. Before the Department

can be certain that any calculations in respect to these claims are

final, it must dispose of these appeals. Undoubtedly a very large

number of the protests upon which undecided appeals are pending
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have been put in suit. Our schedules of the Fleltman CA&SES show

this; but it is very important to bring all these hat trimmings

Proceedings upon which additional claims may be founded, to an end.

It is not at all fanciful to suggest that actions may still be
brought in respect to the claims for refunds on hat trimmings. The

annexed schedule, Exhibit 5, shows that between February and June,

1893, seventeen new suits, claiming refunds on hat trimmings, were
beSuH’ involving claims of several hundred thousand dollars. We
énclose this schedule to show how important it is to bring this
business to an end. The value of these elaborate schedules Which
We have prepared, and the continuance of which we Propose, will be
greatly impaired if month by month nundreds of thousands of dol-

lars are to be added to the claims already pending. The same erit-

icism is true in respect to charges, (if there are any appeals pend-
ing undecided on that subject under the old law) and, in fact, to

all appeals taken under the old procedure.

These appeals should ss# be decided by the Department whether

in suit or not. Those that are in sult may be sued upon again so

long as the appeal is undecided, and any decision extending the

basis upon which claims for refunds may be made will render it ad-

Yantageous to the importer in many Ccases to discontinue and bring

8 new suit making a more extensive claim. The interest which forms [

oW such an important part of those controversies runs from the date}

aF Payment, and no interest is lost by discontinuing an action that

and bringing a new one. It was the k

has been pending several years,

failure of the Department to keep UP with its work in deciding ap-




appeals that caused the virtual break-down of the old system of pro-
cedure in'respect to protests.

REFUNDS ON HAT TRIMMINGS BETWEEN 1888 AND DECEMBER, 1830.

The cast of Hartranft, plaintiff in error, against Langfeldt
was decided in the U. S. Supreme Court in March, 1888. In April,
1888, the Department notified at the collector at Philadelphia,
Where the case had arisen, to proceed to apply the decision in the
Langfeldt case to all similar cases. (Synopsis 8803)

During the summer of 1888 there was & conference of local ap-
Praisers in the city of New York, called by the Department for the
Purpose of determining a uniform classification of hat trimmings.
This conference acted upon the sample books prepared at a previous
conference in 1886. On August 31, 1888, the Department notified the
collector at Philadelphia that it had received the report of this
conference of appraisers, and instructed the collector that the
¢lassifications established at this conference should be followed,

(SVHOPSis 9003) This letter was quilckly: modi fied by a communica-

tion from the Bepartment to the collector of customs at New York on

November 26, 1888. (Synopsis 9136) It appeared that the Collector
&nd the Naval Officer and the Appraiser at this port had decided
that merchandise consisting of silk ribbons and other manufactures
Of silk was qutiable at fifty per cent, under théir construction

°f T.1. 383 and 448. This letter notified them that their decision
was accepted and that they should be governed thereby in the liqui-
dation of entries at this port. There was SO0 reclassification of
invoiceg between 1888 and 1890 and refunds were made to a considera-

ble amount . the case of Robertson, plaintiff in

In January, 1890,




error, against Edelhoff, was decided by the Supreme Court of the

United States, 132 U. S., 614. The class of merchandise involved
in this suit when it reached the 8upreme Court was ribbons composed

of silk and cotton, silk, chief value. The case Was decided in fave~

or of the importer, and on February 11, 1890, the Department through

Assistant Secretary George C. Tichenor, notified collectors that
the decision must be followed thereafter, regardless of the fact
that the ribbons or merchandise was of silk, or of silk and cotton,

silk, chief value. (Synopsis 9854) In this letter the Department
|

instructed collectors to reliquidate in accordance with this decis-
ion entries embraced in other suits involving the same questions,
and then instructed them in all cases first to submit the invoices
to the U, 8, Appraiser for his report as to the character of the
merchandise. The letter instructed collectors further that this re-

liquidation should proceed not only in sult cases, but in the 1li-

Quidation of entries as yet unliquidated, and in respect to entries

already liquidated, with due protest and appeal pending, but in
Whi ¢h no:

suit had yet been: begun.
A conference of appraisers was ordered to meet in New York to

arrive at a uniform classification. This conference met in New

York ip March, 1890, and reported to the Department a schedule a

Schedule of materials which they thought should be classified as

kg, trimmings. This schedule was formulated in Department letter
(SVHOPSis 9915) as a rule of action for collectors. The schedule
s as follows:

"Class 1.---Ribbons, commercially known as trimmings.

"All ribbons of silk and silk and cotton; silk, chief value




"from twenty lines to sixty lines inclusive, except gauze
"ribbons.

"Gauze ribbons of every description.

"Satin- back velvet ribbons.

"Hat bands.

"Class 2.--Laces specially enurerated in paragraph 448,
"Fancy colored laces (excepting all black) not exceeding sixtya
r*ive lines in width, of which silk is the component of chief
'value.

Class 3.-- Piece goods, known as millinery materials,
"but not commercially Enown’as trimmings (in the condition in
"which imported), but conceded to be intended chiefly for mak-
"ing and ornamenting hats, etB., com rising--

_" Plain velvets not exceeding 18-1/2 inches in width.

" Cotton-back satins, not exceeding 24 inches in width or
"valued at not exceeding 4 francs per metre, subject to trade
"discount.

" Millinery gauzes, except veilings."

This conference of local appraisers seems to have gone very much
beycndwmat the decided cases, up to that time warranted. The case
of Hartranft, plaintiff in error, against Langfeldt, involved, ac-
®ording to the reported decision of the supreme court, velvet rib-
bons made of silk and cotton, and the decision of the Court seems
Yo be directed to such articles. It is well known that the case
Teally involved "piece goods made of silk and cotton”, the Jury

having by their verdict found in favor of the Government on the

Velvet ribbons. The case of Robertson, plaintiff in error, against

Edelhoff, involved in the Supreme Court only ribbons composed of

811k and cotton in which silk was the component material of chief

|
Value, and it was conceded on the trial that such ribbons were used i‘

®Xclusively as hat trimmings. The whole argument for the U. S. in

that cage was that articles in which silk was the component material

Of chief value did not fall within T.I1.448. Yet this conference

®Stablished a schedule of articles to be classified as hat trim-
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trimmings in which were included a great many descriptions of mer-
chandise which had not been determined to be within T.I.448, by any
' decision, and which collectors had been classifying at fifty per
cent. Undoubtedly they considered that their classification of a
great many of these articles had rested upon the contention that +h
though they were chiefly used for hat trimmings, yet, silk being the
chief value, they did not fall within T.I.4#8, and the case of
Robertson against Edelhoff had determined the law differently. Not-]
Withstanding this, it seems at this time very extraordinary that
this conference of appraisers should have included some articles
itemized in class three of their schedule. We refer especially to

the clause in that schedule "Cotton-back satins, not exceeding 24

"inches in width or valued at not exceeding 4 francs per metre,
"subject to trade discount."

It will be noticed that class three of the foregoing schedule
begins by stating, "Piece goods, known as millinery materials, but
not commercially known as tnmmings (in the condition irn which im-
Ported) x x x x". Certainly at that time this was supposed
to be a very important point, and one which, if determined in favor
of the Government, was the end of the importers' case. Until the

decision in Hartranft, plaintiff in error, verses Meyer, et. al.,

decided in May, 1893, it had been supposed that it was of funda-

ental importance for the plaintiff in these cases to prove that the
articles in question had been commercially known as trimmings at
the time of the passage of the tariff act of 1883; but this con-
ference of 1ocal appraisers seems to have disregarded that point

8ntirely and to have classified as hat trimmings, on the sole test




of chief use, classed of articles which they admit in their state-

ment were not commercially known as trimmings in the condition in

Which imported., The law may be now that the test of chief use de-

termines evefything; that if the proof shows that the articles were
in fact, chiefly used for trimming hats, then they are within T.I.
448, whether they were known as trimmings when imported or not, It

18 by no means clear, however, that the Supreme Court in Hartranft

VS. Meyer, ot. al., meant to take this position so broadly.
The reclassification and reliquidation of invoices and entries
Proceeded rapidly throughout 1890 on the basis of Synopsis 9915.

Oreat numbers of invoices were sent from the Collector's office in

e 1nquire

d carefully into the methods followed in the United States
ppraiSert

S office in this Port in making this reclassification,

Arnold, Vol. IX, pp.23-116.)

Mr. Corbett deseribes the method pursued. They took the sched-
gla-_-ﬂf articles set forth in Synopsis 9915 as their gulde abso- |
Uely, according to the instructions of the Department. lr. Ludlam
& c¢lerk in the third division of the Appraiser's office, at the head

°F Which was Assistant Appraiser Corbett, performed most of the
Clerical work. His system was to read the involces, and where he
found goods falling within the schedule of March, 1890, to draw a

Ted ink bracket and write in front in red ink a capital "A". These

Invoices were then sent back to the collector, where, if they were

Coveresg by a suit, they were sent to the Bureau of Certified State-

mentswherecertifieg statements were prepared. If they were invoices

1ncludad51n entries as yet unliquidated, or liquidated with protest

and appeal pending but not yet in suit, they were sent to the Li-

Midating Division and there liquidated or reliquidated according
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to the new classification. This work of r3013331fication was not
based to any great extent on a comparison or examination of samples.
This will not be evident at first in reading Mr. Corbett's testi-
mony; but if his testimony be read through on this point, it will
be found that he admits that the clerks did the most of it, and were
gulded chiefly by the description in the invoices. They did use
Some samples that they had in the office, and in some cases they
°btained samples from the importers. In fact, it may be said that
subStantially all the samples that they did use were provided by
the importers,

Ve examined Mr. Corbett very minutely on this point, and
though pig testimony is indefinite and lacks positiveness, he admits
Substantially thet the description in the bnvoices was what they
followed. A1l that he did personally was to decide questions of
d0ubt when consulted by the clerks who did.the work of reclassifi-
®8tlon, mr, Ludlam testified that he was guided chiefly by the
description in the in§nices; that sometimes he got samples from the |
Exﬂminers and sometimes from.fhe importers; he thought he might have |
Obtainsg samples a half-dozen, possibly a dozen times. This of
*ourse wag g trifling proportion to the iﬁmense number of invoices
reclassiﬁied, Tt is noticeable too, that no examiner was called
Upon tgq reclassify under Synopsis 9915, but the work was leftnto
Clerks, Mr. Corbett and Mr. Ludlam both stated quite positively
that they Were perfectly familiar with the description in the in-

Yolces, ang tpat the description was sufficiently full to enable

them to ldentify the soods under the schedule contained in Synopsis
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9915, Mr. Ludlam stated that he had no knowledge as an expert at

all, and that the samples obtained by him were of no use to him, but

that when he could not satisfy himself from the description in the i

invoice, he took such samples as he could obtain to Mr. Corbett for
his decision. Mr. Ludlam by our directions searched for a number of

Ssamples he had obtained from importers with such affidavits of veri-

fication as were obtalned from the importer at the time. He sent

Us six of these affidavits, and we annex them all. (Bxs. XV and

XVG) It will be seen that some of them mérély state that the goods

imported by them were used for millinery purposes; others state that ||

the chief use of their goods was for trimming hats, bonnets and

hoods. Of course these affidavits, coming from the parties directly

interested, and dravn in such a general form, are of little value.

We think the precautions taken to

in the invoice by actual samples shown by some sufficient proof to

be truly representative, were very inadequate indeed.At the time we

think that Mr. Corbett and his clerks could to a considerable extent}p

ldentify the invoice description with the articles in the schedule
in Synopsis 9915 without samples. It would, however, have been
Much more satisfactory if carefully proved samples of these goods M

had been obtained and had been attached to the involces and reported i
ﬂ |

‘#dentify the goods described |

|

l

to the collector on the return of the invoices. These officials l".

all knew the immense importance of the work they were doing. They
Were necessarily aware, having the invoices before them, that mil-
lions of dollars were involved, and yet they proveeded to do all

this important wrk of reclassification in a slip shod and careless

Manner. There was a partial check upon the reclassification made




by the local appraiser under Sun. 9915 of March, 1890. That orde

in respect to certain important classes of goods states that the

limit of classification either by measurement or by prices. We are
assured by the heads of the Bureau of Certified Statements in the

Collector's office and the Naval Office that a careful comparison

°f the invoices with the appralsers reclassification was made upon

these points, and if it appeared that the appraiser had reclassified

ANy of these articles not within the limits of slze and price stated §

in g, 9915, theinvoices were sent back for corfection.

The schedule of articles contained in Synopsis 9915 involved

8N immense amount of ﬁerchandise that had been classified at a rate
ofirigey per cent. The refunds kept growing immensely. Import ers
accepted the refunds on the articles stated in the schedule, upon
the basis of which reclassification was made; but instead of dis-

Continuing the suits in which refunds were made, they continued the

SUits in respect to the other articles claimed upon, Which they had
N0t yet succeeded in persuading the courts or the Department should
L Classified as hat trimmings.

On December 29, 1890, Secretary Windom issued an order suspend-

ng reliquidations of protested articles claimed to be hat trimmings

At that time there wersa very large number of invoices in the apr
Praisers office awaiting reclassification in the manner already de- [
Seribed. Between December 1890, and September, 1891, there were no I

r.M"“1111t?la.1'.ions of hat trimmings invoices. The claimants and thelr \

attorneysg, however, were actively engaged in negotiating with the
Government, having become fully alive since the decision in Robet-

SO0 againgt Edelhoff, to the opportunities now afforded for immense
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refunds. 2 4
In July, 1891, a case was tried in the Circuit Court for the
Eastern District of Pennsylvania, Meyer against Cadwalader, 49 Fed.
Reporter, 26, 32. This case involved gauzes, velvets and other ma-

terials, among them cotton-back satin piece goods. This case was

tried with great care, taking over two weeks, and the Government

i
obtained a verdiet. This was the first case actually tried in which [§§ I

the satin piece goods were involved. This case became known as the ﬁ
"Philadelphia case". The verdict was set aslde in December by the |
court on evidence that certain newspaper articles published during
the trial had possibly unduly influenced the minds of the jury, but
this verdict has a very important relation to subsequent proceedings.
On September 22, 1891, two months after the verdict in the
Philadelphia case, and before that verdict had been set aside by
the court, the Department issued Synopsis 11,798.
By this letter of September 22, 1891, (Synopsis 11,798) the
former rule of action contained in 8ynopsis 9,916, formulated for
the guidance of collectors the schedules of articles established

by the Conference of Appraisers in March, 1890, was revoked and an

entirely new method of deciding these hat trimmings cases was es-

tablished:

Treasury Department, September 22, 1891,
Sir:- The instructions of thisDepartment of December 29, 1890,
suspending the reliquidation of protested articles claimed to be hat

trimmings, are hereby revoked, and upon the reclassification by the

local Appraisers as to "chief use", subject to the limitations

hereinaftéer specified, and in accordance with the principle an-
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8Nnounceq in the circular dated February 11, 1890, (Synopsis 9854)
the entry shall be reliquidated, and certified statements shall be
Prepared and forwarded to this Department upon discontinuance of
Suits, The return of the local appraisers will be accompanied by
Samples of the merchandise passed as hat trimmings in each case
Feferred to the general Appraisers and in other cases if required

b¥ the Department. Invoices, however, covering plushes, velvets,and

Satins, and all other piece goods, shall, as to those articles, be r

Submitted to "General Appraisers Tichenor, Ham, and Jewell for their []
. jl

determination as to whether they are eovered by paragraph 448 of i

the Act of March 3, 1883, and can properly be classified as hat trimt

Mings, :

This reference to the above named general appralsers shall not l

|
|

inc1ude the articlss or goods identical with the articles which

Were found not to be hat trimmings by the verdict in the case of ,

|
Meyer et. al, vs, Cadwalader, tried at the April Term of the United ‘{
States Circuit Court at Philadelphia (the same bebng held by the ,
DePaPtment not to be hat trimmings.)

The general appraisers shall pass on the classification of the
Merchandise submitted to them, and their determination shall be fin-
al, and the reliquidation shall be made upon such finding.

No payments will be made under this order until suits shall be
iscontinued in full as to all articles protested as hat trimmings,
N4 the attorneys of record, or the importers, shall sign a stipu-

Yation that no further suits shall be instituted to recover refunds

L articles claimed as hat trimmings covered by invoices heretofore

the basis of such suits.




Application having been made by Messrs, Charles Curie, Tremain

% Tyler; and Alexander T. Ketchum, attorneys for various plaintiffs,
Tor Settlement upon the foregoing conditions, you are instructed to
Prépare and forward certified statements in accordance with this

°rder in the cases in which sald parties appear as attorneys and

8PPly for a refund.

You will also pursue the same course with reference to the

Claimg of any other attorneys who may signify their willingness,

in Writing, to have their cases adjusted on the basis of this letter, §

Synopsis 9915 is hereby revoked.
Respectfully yours,
CHARLES POSTER,
Secretary."

Collector of Customs,

New York.

It will be noticed that except in respect to velvets,plushes,

Sating and all other piece goods this order referred the local Ap=-
P?aigers to the Department letter of February 11, 1890, ¥Synopsis ::
9854), 1ssueq immediately after the decision in Robertson against
Edelhoff, by which they had been instructed to reclassify according
to tha t decision, The letter of February 11, 1890, having been fol=-

lo
Ve Within a month by the report of the Conference of local Ap-

br
8lserg and the schedule of articles set forth in S. 9915, had left

Ve
"V little to the discretion of the local appraisers.




This conference had established a description of the articles
"hich were chiefly used as hat trdmmings, and all that the local ap-
Praiserg ip the several ports had to do afterwards was to follow that
Hst, But by this lett r of September, 1891, the local appraisers
Vere Prohibited from following any longer Synopsis 9915, and were
instrUCted to determine the chief use for themselves. This letter
“alls for no determination of the question whether the articles of
Merehandise were commercially known as trimmings in the condition in
hieh importeq,

In respect to the piece goods, three of the @General Appraisers
establishEG by the Administrative Act of June 10, 1890, were appointt !I
°d a Committee, to whom under the procedure set forth in this letter
all invoices of plece goods should be submitted for their determina-
Hon yp respect to the proper classification of such goods. This

Stter Stated that the determinations of these General Appraisers
Shouyq be final, and that reliquidation should be made upon their
findings. It further provided that no refunds should be made in any H:
Suit Under this procedure until a discontinuance in full as to all
articles Protested as hat trimmings was filed and a stipulation
“lgneq that no further suits should be instituted to recover re-

Fungg On articles described in the invoices includdad in the suits

~1 Whicy refunds were paid. The attorneys named in this letter,

Bar)eg Currie, Tremain & Tyler, and Alexander P, Ketchum, COHtPOlled"

r :
ive"31Xths of the suits as will appear from either of the schedules
L Or 2. |

| |
In respect to merchandise other than piece goods, it will be

1
Oticed that this order instructs the local appraiser to reclassify




On the basis of chief use, and that on such return the entry should
be reliquidated and cer+ified statements prepared and forwarded to
the Department upon discontinuance of suits, This order, therefore,
Permitted no further reliquidation of entries in which due protest

had been made and appeal taken, but not yet in suit. It applies to

Suits only. This order having been issued before the verdict in the

Philadelphia case had been set aside, contains the following re-

Striction:

"This reference to the above named General Ap-
praisers shall not include the articles, or goods
identical with the articles, which were found not to
be hat trimmings by the verdict in the case of Meyer
and others against Cadwalader, tried at the April
Term of the United States Circuit Court at Philadel-
phia (the samebeing held by the Department not to be

hat trimmings)."

We are unable to give the Department much information in re=-
spect to the negotiations that led to this order of September 22,
1891. The scheme appears to have been planned by the attorneys
named and the late Assistant Secretary Spaulding. Mr. Tichenor,

The President of the Board of General Appraisers, testified (Vol.
A, Dry Goods Chronicle Charges, p 329-33) that being in Washington
in the late summer of 1891, the proposition was made to him by Mr,
Spaulding; that he was at first rather averse to undertaking it as
it was not within the line of their legal duties, but finally agreed

to come back to.New York and consult with his colleagues. He did
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consult with them and the result was obviously their consent to act.

There appears to be no formal records of these negotiations or pro-
Ceedings. But the correspondence forwarded to us by the Department
contains various propositions made from time to time by Messrs.
Tremain & Tyler in respect to some settlement of their cases, and
We suppose the plan formulated in September, 1891, was the result
Of these negotiations. The General Appraisers who acted first were
Tichenor, Ham and Jewell. Afterwards General Appraiser Ham apparent *
ly became ill and General Appraiser Lunt was, by the consent of
attorneys named, substituted in his place.

The order of September 22, 1891, indicated as a procedure to
be followed, a return from the local appraiser to the collector of
thelinvoices reclassified according to his judgment, and accompanied
by samples in all cases to be submitted to this committee of three
General Appraisers, The samples were not required upon the return
of the local Appraiser in other cases, unless ordered by the Depart-
ment. The Collector, it was intended, should then send this report
of the local &appraiser, with the samples, to the General Appraisers,
Who should, when they made their findings, report it to the col=-
lector. On October 2, 1891, Mr, N. W. Cooper, then U.S.Appraiser,

wréte to the Department the following letter:

PORT OF NEW YORK,
Appraisers Office,
402 Washington Street, October 2,
Hon. Charles Foster,
Secretary of the Treasury.

Sir:




In connection with the Department's letter (A.J.) of the 22nd
ultimo on hat trimmings, I would suggest that the disputed 'goods
mentioned therein may be submitted at once to the Committee of Genew
al Appraisers for their determinationFs to the questions involved,
in order to facilitate a more orderly and speedy dispatch of the
business connected therewith.

This office could act at once on the invoices to be reclassi-
Tiei. upon the decision of the Board and thereby save them a repeti-
tion and action on each invoice covering the same line of goods. I
would also suggest that authority be given me to refer to the com-
mittee disputed goods claimed by the importers as hat trimmings,
Ssuch as laces, ornaments, &c., not mentioned in your letter, as a
means of more satisfactory settlement of the whole subject.

Very respectfully,
M. W, Cooper.
Appraiser",

It will be noticed that Mr. Cooper suggests that the local

Appraiser should send the invoices and samples directly to the gen=

eral appraisers in cases involving merchandise to be submitted to
them pursuant to the letter of September 22, 1891, and that the de-
cision of the Board should be reported directly to the local Ap-
praiser, who should act thereupon immediately in all similar cases.
He also asks authority to submit to the Board for their decision
other classes of merchandise than piece goods claimed to be hat
trimmings.

On October 6, Assistant Secretary Spaulding wrote to General

Appraiser Tichenor enclosing a copy of the letter of September 22,
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repeating the restriction in respect to the classes of goods found
not to be hat trimmings in the Philadelphia case and stating Mr.
Cooper's suggestions in his letter of october 2nd, with permission
to the general Appraisers to adopt such suggestions if they deemed
it advisable to do 8O. The General Appraisers immediately proceed-
ed to act in accordance with the proceedure suggested by Mr . Cooper
in his letter of October ond, both 1in respect.to plece goods, to
which they were restricted by the order of Scptember 22nd, 1891,

and also in respect to other classes of merchandise referred to them
by the U. S. Appraiser.

Very early in the proceeding a question arose as to the mean-=
ing of the phrase nidentical with" in the letter of September 22nd,
and in the paragraph restraining the poard from:acting upon articles
"identical with" those involved in the Philadelphia case. The local
appraiser had naturally interpreted that phrase to mean articles of
the same general description, theimporters, however, with their us-
ual liberality, contended that it must be restricted to articles in
all respects the same a3 those in that case.

On October lﬁtﬁGeneral Appraiser Tichenor asked for the con-
struction of the Department, in respect to this phrase, enclosing a
long letter from Mr. A. P. Ketchum, in which that attorney supported
the claim of the importers, and on October 23d, the Department,
through Mr. gpaulding, wrote to Mr. Tichenor as follows:

"JYou are respectfully informed that it was not intend-
ed to employ the phrase nigentical with" in its narrow

sense, but as indicating in a concise manner goods of the
same general character or description.”




In this letter the General Appraisers are informed that it was the
desire of the Department that the local Appraiser should in all cas-
es of doubt consult them.

We call attention to this approval and extention of the re-
Striction in the letter of September 22, 1891, as late as October
23rd of the same year, because it seems to us of importance in view
of the way in which by later instructions in special cases that re-
Striction was removed.

The local Appraiser kept referring large numbers of invoices
to the General Appraisers which were considered and returned to him
with their decisions. The procedure was for the local Appraiser
to write a letter to the General Appraisers stating the invoices
and samples sent and for the General Appraisers, when they had de-
cided the case, to return to him the samples with their decision

upon each sample, The local appraiser then proceeded to reclassify

all similar goods and to fnrward.the entry papers to the collector

for reliquidation,

The result of this procedure, it will be observed, was that the
local appraiser did not decide the question of fact as to chief use,
but that this was determined by the Board of three General Appraisers
in every instance upon the samples submitted.

We have obtained from the General Appraisers copieg. of all
their correspondence with the Department and with Mr. Cooper in
respect to the cases submitted to them under the letters of Septem-
ber 22, 1891, and October 6, 1891, and forward them herewith.

On December 9, 1891, the Attorney Ganeral, by letter "S.G,7551-




1886" to the Secretary of the Treasury, reported that the Court had

granted the motion for a new trial in the Philadelphia case. In

this letter the Attorney General states::

"The verdict was set aside, not on the merits of the

case, but simply because of certain newspaper arti-

eles which were inspired by special agent Hanlon and
held by the court to have influenced the jury. On
the basis of the verdict rendered in Philadelphia,
you issued an order to the General Appraisers to ad-
just the clsims known as the hat trimmings claims,
many of whom were involved in the Meyer and Dickenson
suit. The veridct having now been set aside which
was the basis of your order, I recommend and serious-
ly urge upon you the necessity of suspending any
action under that order pending the re-trial of the
case. It is my deliberate opinion that the evidence
produced on behalf of the importers in all cases of
this class, is wholly untrustworthy and ought not

to be acted upon. I do not think that without the
lines which were marked g&? §§r§§§tmé§er and Dickin-

son case, 1t will be at all safe for the interests

of the Govdrnment to entrust the setitlement of the

matter to the General Appraisers. Practically, the
only testimony available for them will be that of the
importer and of the local appraiser, who are all sat-

urated with a prejudice in favor of the importers,
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and whose knowledge of the use of these articles is

not from any business experience, but from the state-

ments made to them by those who are interested to
bring the goods in at a low rate of duty. In my op-

b A L b AN I e e G S R

trial can ever qugb;}spnfhe 9x§9tm{§9;§Jﬂﬂiﬁhmre-

gard to the use of these articles, and I respectfully*
urge upon you and your Department, that no steps
whatever be taken to pameOngxlogt of the Treasury

of the United States on these claims pending a re-

e —————r o i

lyv revoked.
Yours respectfully,
W. H., Miller,

Attorney General",

We have not received from the Department any copy of the answer made
to this letter, but we find that on December 16, 1891, Mr. Spaulding !
wrote to the General Appraisers instructing them to suspend re-
classifications of marcellines and chinas pending further considera-
tion of the subject. This order was undoubtedly brought about by

the letter of the Attorney General of December 9th, and the letter
of Special Agent Hanlon to the Secretary of the Treasury of Decem-

ber 12th. In that letter Special Agent Hanlon states that "Examiner

Wiswall®™ by direction of General Appraisers Tichenor, Ham and Jewell

has been classifying as hat trimmings, chinas and marcellines simi-

larro those involved in a case tried in Philadelphia, and then be-
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before the U. S. Supreme Court. But the full recommendation of the
Attorney General that reclassifications under this order of Septem- -l
ber 22, 1891, should cease, was apparently not adopted because re- L

classifications under that letter continued.
Theisn proper.ﬁére to comment briefly on the procedure by which
invoices were reported from the local Appraisers to the General L i
Appraisers under these letters of September, 1891, and October 6, 1
1891. In our report on the Dry Goods Chronicle Charges, we have
shown the relations which Examiner Wiswall hore to the local Ap-
Praiser and the General Appraisers in respect to the reclassifica-
tions of these hat trimmings invoices. PFurther light is thrown upon
it by Mr. Corbett's testimony in respect to hat trimmings. (Vol.IX,
p 79° and seq.)
Mr. Wiswall was apparently an agent of this Board of General

Appraisers in the local Appraiser's office. He was an examiner and ‘j"ff

had been suspended by Mr. Cooper, reinstated by order of the Depart- 0
ll |II.

ment, and assigned to this special work. Apparently, he had nothing i

to do with reclassifying the invoices, That was done in the third
division, under Mr. Corbett!s supervision. But Mr. Wiswall appears ’
to have had the power to take any of the invoices from the local
appraisers office to the Board of General Appraisers and submit them 34
for a decision, and his relations, with the Board, are not contained f
in any record. He did not correspond with them but connected with
them personally, and when the U. S, Appraiser had, in a formal way,

referred certaln invoices and samples to the General Appralsers

by letter, Wiswall was commonly consulted by the Board of General
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Appraisers in respect to the samples and sent around by them among
the importers to obtain information for then and to get them addi-
tional samples if needed.

Here agaln we are constrained to comment upon what seems to

us the dangerous looseness of procedure in respect to claims involv-

ing millions of dollars. The General Appraisers were fully aware of

the immense magnitude of these claims and should not, we think, have
allowed Mr. Wiswall to have nearly so much power in respect to the
Cases to be brought before them for decision. We asked Mr., Corbitt
(Vo1 IX p ) in what order thése invoices were taken up
for reclassification. He replied that it was done when they got
Samples and that was about as definite an answer as could be obtain-
ed. Apparently, they were sent according to the preferences of Mr.
Corbitt and the U. S. Appraiser, or according to the preferences of
Mr, Wiswall. This afforded an immense opportunity for favoritism,
and was, we think, a loose and unsatisfactory method.

After General Appraiser Lunt became one of this Committee of
General Appraisers, he apparently did most of the work. Mr. Tiche-
nor, who was the executive officer of the Board of General Apprais-
ers, did not take so active a part in the examination and decision
of the cases. We brought General Appraiser Lunt and Gendral Ap~-
pralser Jewell before us to tsstify on this subject, and Mr. Lunt
has testified at length (Vol. IX, ppl24 ) in respect to their method

of investigating these cases.-- "infra pp 78-84; 108-113.

THE POUR FLEITMAN SUITS NUMBERS 11,402, 12,184, 12,545, 16,289.




We are now in a position to consider specifically these four
Suits. The letter of September 22, 1891, had restrained the Gen-

eral Appraisers from considering and the local Appraiser from re-

Cclassifying any articles of merchandise identical with the articles

before the jury in the Philadelphia case. We have shown that the
order was reaffirmed and the phrase "identical with" given a liber-
al and proper interpretation by the Department on October 23d; and
Turther we have shown that in December, 1891, when the Circuit Court
set aside the verdict in the Philadelphia case on grounds nét bear-
ing upon the merits at all, the Attorney General urged upon the Sec-
retary of the Treasury that he should revoke his order of Septembor
22, 1891.

These four suits, and suits in which certain other importers
Were plaintiffs, were considered under exceptional orders issued by
the Department through Assistant Secretary Spaulding. We find among
the papers sent to us by the Department, a letter dated New York,
January 25th, 1892, addressed to the Secretary on behalf of Messrs,
Fleitman and Company and signed by Mr. John Proctor Clarke and Mr,
Benjamin Barker, Jr., as special counsel for these importers. In
this letter it is stated that the merchandise involved in these
suits falls into three classes: first, ribbons; second, satin
plece goods, marcellines and chinas; third, velvet piece goods,
Reference is then made to the conference of Local Appraisers, March
11, 1890, in which these piece goods were decided to be hat trim-

mings. These attorneys then offered as follows:




1. The claims on ribbons to be allowed without further
dispute.

2% The claims on velvet to be abandoned by the plaintiff,and

3. The satin piece goods to be submitted with the invoices
and samples to any expert in the Treasury, or in the Appraiser's
office in New York, or to any special agents in whom the Government
had confidence, for investigation.

The offer concludes as follows:

"With this agreement and understanding that if the report
of such a person shall show that our contention is correct, the
Department will with reasonable dispatch refund to us the excessive
duties, sought to be recovered in these suits upon the ribbons and
satins of the kind, nature and use before mentioned; we on our part
to totally discontinue said suits, for payment, abandoning all
claims upon the velvets involved therein."

There were undoubtedly preliminary negotiations leading up to
this preliminary proposal for it otherwise could hardly have been
acted upon within twenty-four hours after the date of this letter,

as it will appear was the case.

TREASURY DEPARTMENT,
Office of the Secretary,
Washington, D.C., January 26, 1892.
Collector of Customs,

New York °

You will please regard as recalled the letter of instructions




addressed to you yesterday, regarding certain suits of Herman,
Fleitman & Co., and will accept the following directions as a sub-
stitute for those contained in said letter.

'You are hereby directed to at once take up and investigate the

invoices covered by the suits of Herman, Pleitman et al, vs, the

collector, Nos. 12,184, 11,402, 16,289, and 12,5456, confining you

your investigation thereon to the satin piece goods heretofore
classified by the appraiser as hat materials and report with all
convenient dispatch on these goods as follows:-

1st. Their description as fully as possible, width, quality,

method of manufacture, and particularly as to whether "dyed in the

pPlece” or "dyed in the skein".

2nd. Whether or not thes&_ goods.were imported or used.fér
dress goods.

3rd. Whether the particular goods in these cases are trimmings °
in the condition in which imported, and whether their chief use is
for making or ornamenting hats, bonnets or hoods for men, women and
children.

You will examine the importer and such evidence as he may ad-

duce before you, and m& e your report to this Department as soon as

completed.’

Your action in this case will be in accordance with the mode

of procedure set forth in the first paragraph of Synopsis 11,798,

The goods which are to be affected by these instructions are satins,

chinas, and marcellines, and after the report of the Appraiser has




been made upon the same, they will be submitted with samples to
General Appraisers Tichenor, Ham and Jewell for their determination

as to their classification as hat trimmings. See also Department's

letter of September 22, 1891, addressed to the appraiser at your

Port.
Respectfully, yours,
0. L. Spaulding,
Acting Secretary.

J.M.C,

This letter, it will be observed, instructs  the collector to
take up and investigate the invoices in these four suits, confining
his investigations to the satin piece goods heretofore classified
by the Appraiser as hat materials. It is evident, therefore, that
these invoices had already been classified by the local Appraiser ur '
der"synopsis 9915 of March, 18390, in which the schedule adopted by
the Conference of local Appraisers had been formulated., After spec-
ifying the propositions to be determined in respect to these goods,
the letter continues:

"Your action in this case will be in accordance
with the mode of procedure set forth in the first
paragraph of S. 11,798",

The collector is then instructed, after receiving the report
of the local appraiser, to submit them with samples to the General
Appraisers Tichenor, Ham and Jewell, for their Determination and

classification as hat trimmings. This commtttee consisted at that




time of General Appraisers Tichenor, Ham and Jewell, but shortly

afterwards Mr. Lunt was substituted for Mr., Ham. Pursuant to this

instruction, the collector sent 121 invoices to the local appraiser

enclosing aicopy of the letter of January 26th.
OFFICE OF THE COLLECTOR OF CUSTOMS,
Port of New York,

January 29, 1892,
Mr, M. W. Cooper, Appraiser,

Sir:
Referring to the enclosed letter of the Hon. Secretary of

the Treasury, I submit herewith, one hundred and twenty-one inviicesg
(121 )which are included in the four suits of Messrs, Fleitman & Co,,
quoted, with the request that you take the required action,
Very respectfully,
P.Hendricks,
Collector.,"
(One hundred and twenty-two (122) enclosures.)

Mr, Corbetts testimony, Vol. IX, p. 58, shows that these in-
vVoices were received and that the re-examination of them took about
one hour., This does not necessarily show any negligence on the part
of the local appraiser, because these invoices had already been
classified after the letter (S. 9915) of March, 1890, had been
issued. All that was done in the loecal appraisers office at this
time was to run hurriedly over the classification to see if it was
correct. If, as Mr. Corbett testifies, the work was done in one

hour, the invoices were not subjected to any re-examination at all

worth speaking of; nor was it necessary that they should be.
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On February 4th, the local Appraiser returned these invoices
to the collector with certain samples. The following is the letter

accompanying the invoices when returned to the collector:

Appraiser's Office, February 4, 1892,

M. W, Cooper, Esq.s

Appraiser,

Respectfully referring to Department's letter (J.M.C.) of the
26th ultimo, in reference to certain invoices of Herman, Fleitman &
Co., I have to report that the satins reclassified on these_invoices
consists of satins woven in the grey with silk warp and cotton fili-
ling, 18 ito 24 inches wide, and dyed in the piece, known as piece
dyed satins and also termed hatters' satins. These goods were not
imported or used for dress goods.

Their chief use, in my judgment, was for ornamenting and trim-
ming hats, bonnets and hoods.

Invoice and samples returned herewith.

Very respectfully,
M. J. Corbitt,
Assistant Appraiser.
Respectfully forwarded to the collector approved.

M.W.Cooper,
Appraiser.

The important phrase in this letter is the statement made by
Mr. Corbitt in the last paragraph, approved by Mr. Cooper:

"Their chief use, in my judgment, was for ornamenting
and trimming hats, bonnets and hoods."




We have examined Mr. Corbett with respect to the information
upon which he based this opinion, It is a very important statement

of opinion. Mr. Corbet could give no other sources of information

in support of that opinion except that he had asked some importers,

including Messrs., Fleitman & Co., what the chief use of these goods
was, and they had told him for trimming hats, bonnets and hoods. He
did not make any especial examination at the time of writing this
letter, but he had acquired this information during the pendency of
the controversy. And yet he was confronted with the fact that prior
to the decision of Robertson against Edelhoff and the meeting of the
Conference of local Appraisers in this port in March, 1890, the
collector, the Naval Office and the Appraiser at this port had de-
cided that these goods were not hat trimmings and should be classi-
fied under T.1.383, and that they had been in fact so classified
until March, 1890,

Mr. Corbett had testified in July, 1891, on the trial of the
Philadelphia case and had distinctly refused to state that the chief
use of this class of satins was for making or trimming hats. He
testified that that was one of the uses to which this class of mer-
chandise was put, but said that he would not state that that was the
chief use. He testified that he had not information enough to ex~-
press an opinion on that point.

(Testimony, Meyer et al. against Cadwalader, Vol.,zpages 7785
to 775)

Mr. Corbett's teestimony in that case and his testimony before
us: (Vol IX, pages 76 ) supperts the.conclusion that he classified

these goods as hat trimmings only because the conference of loca




appraisers had declared them to be hat trimmings in March, 1890, He
did not act upon any conclusion of his own, reached after a careful
Investigatien. He had not, in our opinion, any sufficient founda-
tion of experience or information in support of this opinion,

It will be noticed that this letter of January 26th refers to

the General Appraisers not only the question of chief use, but also
the questien "whether the particular goods in these cases are trim-
mings in the condition in which imported!

The Collector on receiving these invoices from the local ap=-

Praiser with the last mentioned letter, on February 5, 1892, for=-

Warded the invoices and samples to the Board of three General Ap-

Praisers:
Office of the Collector of Customs,
Port of New York, February 5, 1892,
Tl Board of General Appraisers,
New York City.
Gentlemen:
Referring to Department's letter or the #6th ultimo, and to
eport or Assistant Appraiser M, J. Corbett, dated the 4Th ingtant,
both enclosed, I transmit herewith the one hundred and twenty-one

invoices covered, with three sets of samples, for your consideration

and report in accordance with above mentioned letter.
Very respectfully,
| Je« Jo Couch,
Special Deputy Collector.

(One hundred and twenty-six enclosures.)"




In this letter the collector states that he encloses three
sets of samples. The first hitch in these proceedings occured when

the Board of General Appraisers received the collector's letter.

The satin piece goods referred to there were within the restrictios

of the letter of September 22, 1891, prohibiting them from consider-
ing articles gimilar te those that had been pefore the jury in the
Philadelphia case. Mr. Tichenor, therefore, on February 12, 1892,

wrote as Tollows to Assistant gecretary Spaulding:

OFFICE OF THE U. g, GENERAL APPRAISERS,
534 Canal Street, New York, February 12, 1892,
Hon. 0. L. Spaulding,
Acting Secretary of the Treasury,
Washington, D.C.
Sir:

The committee of General Appraisers consisting of Messrs. Ham,
Jewell and myself, which was designated by the pepartment in its
letter of September 22, 1891, to the collector at thisPort, to con-
sider the subject of hat trimmings, and was confirmed by Department$s
letter addressed to me under date of October 6, 1891, has received
from the collector at this port Department's letter (J.M.C.) of the
26th ultime, in relation to certain suits of Herman, Fleitman & Co.,
invleving the gquestion of classification of certain merchandise
claimed to be dutiable as hat trimmings under paragraph 448, Act of
March 3, 1883, and also invoices and samples of the merchandise
in question, which is found to consist of piece dyed satins of wvar-

jous colors, ranging in width from 19 to 24 inches.
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Before taking final action in this matter the committee de-
Sires to be informed whether in the determinatien thereof, it is to
be governed by the terms and limitations contained in the Depart-
mentls aforesaid letters of September 22nd and October 6th, That
is to say, whether goods of the same general character as those in-

volved in the Philadelphia case mentioned, are to be excluded from
consideration, or whether we are to ascertain and determine the
chief use of these goods - independent of or without regard to that
case.

We have been led to infer fromthe statement made to us by the}
attorney of the importers, that those particular invoices and sam-

pPles were specially submitted under some stipulation or agreement

to compromise the suits in question.

i

The local Appraiser has reported that the satins in question
are woven in the grey with silk warp and cotton filling and are dyed
in the piece, and known as plece and also as hatter's satins, but
they were not imported or used for dress goods, and. that their
chief use in his judgment was for ornamenting and trimming hats,
bonnets and hoods.

It is desired we shall limit our inquiries to the chief uses
of the particular descriptions, of satins in question or to the
uses for which these particular importations were sold, the deter-
mination of the matter can be reached without great difficulty.

Before proceeding thereto, however, we desire to be fully ad-
vised by the Department upon the points presented.

Respectfully yours,

Geo. C, Tichenor,
General Appraiser.”




It will be noticed that Mr. Tichenor in this letter calls for
an express instruction whether in considering these four suits goods
of the same general character as those involved in the Philadelphia
case are to be excluded from consideration or whether the Board
should proceed without regard ®© that case. He also asks whether the
Board should 1limit its inquiries to the chief use of the satins
submitted to them, or to the uses for which Fleitmann's particular
importations were sold.

The first answer to this letter was dated February 23rd, from

Mr. Spaulding to Mr. Tichenor:

TREASURY DEPARTMENT,
Office of the Secretary,
Washington, D.C., Pebruary 23, 1892.
Col. George C. Tichenor,
U. S. General Appraiser,

No. 534 Canal Street, New York, N.Y.

The Department is in receipt of your letter of the 12th instant

in which you inquire whether the Committee of General Appraisers
designated by the Department in its letter of September 22nd, last,
to consider the subject of hat trimmings, is to be governed, as
regards the suits of Herman, Fleitman & Co., by the terms and
limitations contained in the Department's lettefs of September 22nd
and October 6th last, or whether goods of the same general character
as those in the Philadelphia case are to be excluded from considera-
tion, or the committee is to ascertain and determine the chief use

of the goods, independent of. or withou recar g ha A86




In reply, I have to state, that you are requested TO ascertain

and determine in the case specified, the chief use of the goods

which are referred for the consideration of your committee,

regard to the Philadelphis SREC:
Respectfully yourss,
0. Le Spaulding,
Acting Secretary.

Joi"i.C.“

In that le tter he was jnstructed to ascertain and determine in
these four cases the chief use of the goods which are referred for

the consideration of the Committee without regard to the Philadel-

phia case. Two days afterwards Mr. Spaulding telegraphed as follows

to Mr. Tichenor:

nReplying further to your inquiry as to Fleitmann
cases, have to advise you that your inquiries are to
be limited to the particular goods 1in these particul-
ar cases and their chief use."

We must interrupt the course of correspondence in these cases
+to describe what the committee of General Appraisers Ggida. On Feb-
ruary 17th, Mr. Spaulding had telegraphed to Col. Tichenor granting
permission to replace General Appraiser Ham by General Appraiser
Lunt. Mr. Lunt and Mr. Jewell appeared befnrdps to explain thelr
procedure upon these cases and in general under the letter of Sep-
tember, 1891. Mr. Jewell had nothing to add to Mr. Lunt's testimony
and 1t appears clearly that Mr. Lunt made the investigation in these

cases. Mr. Lunt's tegtimony will be found in Vol. IX., PP« 124 .




In the first place Mr. Lunt testified that the testimony Wwas
taken orally but rot written down; that the general appraisers had

copies of their written communications in which they stated their

opinions or gave their advice with the names of tre parties whose

merchandise was under consideration. These letters are the only
records of the case€. The Committee of Appralsers kept no formal
records; Vol. IX., P- 128 ect.

Mr, Lunt was aksed to state in detail the method of inquiry
made by this Committee in these four suits. His testimony on this
subject begins at page 131. The attorneys for the importer produced
witnesses: before the Committee Who were examined by the General
Appraisers, and in addition to that the General Appraisers requested
parties engaged in various trades 1ikely to conmsume such material
to appear before them. The members of the Committee also interview-
cd others engaged in similar 1lines of business in other cities.
Having been instructed also to inquire into the particular use of
Fleitmann's importations, the Committee inquired into that subject.
A general 1ette r was sent by the committee to the principal claim=-
ants requesting them to make a detailed statement of their importa-
tions of these satin piece goods, showing the quantities imported
and the persons to whom they were sold, with the nature of the
business of the buyers. (Vol. IX., p.134) (The circular will be
found at page -85 of this report.) This circular brought out state-
ments more or less complete from Fleitmann & CO., and other large
importers of these gooGS. Mr. Lunt produced before us the statement

furnished by Fleltman & Co. It was a very voluminous statement




and purported to show the disposition of all the satin plece goods
imported by them since 1883. The recapitulation.of Fleitmann's
invoices show total jmportations 39,417 pleces; sold to hatters,
20,3556; sold for millinery uses 6,802; and for uses other than trim-

mings for making hats, the remainder. The percentage of the total

sold to hatters was 51.64 and for millinery 17 .26 making 68% of

the impnrtations sold for hat trimmings.

Mr. Lunt presented a similar statement from Dreyfus, Kohn &
Co. The centification of this statement consisted of having Mr.
Wiswall examine a directory to find out the pusiness carried on by
the persons stated in Pleitmann's schedule as the buyers of these
goods. Mr. Lunt stated that they did not rely exclusively on these
=tatements of importers in respect to the use made of their own im=-
portations, but that they considered them as some evidence bearing
on the question of the chief use of this class of merchandise.

Mr. Wiswall did all that work, which involved the comparison
of the description of business in which the alleged purchasers were
engaged, with the directories of those particular trades, and made
his statements to the Committee. Many of the alleged purchasers
had become known to the Committee in the course of thelr examination
of the question, having been witnesses. In short, Mr. Wiswall alone
verified these statements. (page 151) None of the samples submitted
to this Committee run as high in price as four francs per metre,
which was the 1imit stated in the schedule adopted by the Conference
of Appraisers in March, 1890. An important statement in Mr. Lunt's

testimony (pe. 152) is in respect to the comparison made by the Gen-




General Appraisers petween the samples and the involces. Mr. Lunt
states that they made no more use of the invoices nexcept that they
were casually examined 1n comparing the marks on the samples with
the marks on the 1ine in the invoice; that the Committee could not
do any more than to accept the official samples furnished by the
Appraiser as samples of the goods covered by the invoices which he
sent."

Now, Mr. Lunt claims that he made a very careful examination
of this question, and that he had no doubt of the correctness of his

conclusion based upon the samples submitted to the committee. Bey=-

ond that he did not g0, and it is necessary 1o state, 1in justice to

this Committee of General Appralsers that their findings are abso-
lutely restricted to the samples submitted to them for considera-
tion. We have already shown from Mr. Corbett.:s testimony how loose-
1y the samples were obtained. We do not mean even to insinuate in
this report that the samples Were not truly representative of the
goods described in the invoice. We desire, however, to pint out
the extremely loose method bY which these samples were chosen in
the local appraiser's office. The committee of General Appraisers
appear to have reached their decision in respect to the Fleitmann
cases in March. Mr. Lunt explained that the letter containing their
decision was written in March, but that FPleitmann's statement of
the use of his importations had not been received; that it was not
received until early in April, and that the decision was actually
sent to the collector on April 30th.

OFFICE OF THE U. S. GENERAL APPRAISERS,

534 Canal St., New York, March




Hon. Prancis Hendricks,
Collector of Customs, New Yorke.
8ir:

We return herewith the Department's letter of January 26,1892;
also letter of February 4 1ast from the Appraiser of the port rela-
tive to certain suits of Herman FPleitmann & CO.» respecting so-
called hat materials or trimmings. We also return invoices and sam-
ples of satins, &c., to which the correspondence relates and con=
cerning which we have to report as follows:

1st. The merchandise represented py all the samples except
the one marked 'gerge’ consists of gatins varying from abow 18

inches to 24 inches in width, woven in the grey, with silk warp and

cotton filling, dyed in the piece, and is known {n the trade as, '

hatters' satins.

2nd. In our judgment, satins of this cless are not suitable
for use as dress goods, oOr for lining garments, OF for other pur-
poses where strength and durability are required, being too light
and flimsy for such uses. They appear 1O be specially designed and
adapted for use in lining or otherwise trimming hats, bonnets and

hoods;for 1ining cottons, fancy boxes and neckties, and for making

small articles, their chief use having been for lining or tr imming
hats, bonnets, and hoods.

zrd., Accor:ing to the information we have obtained much the
larger prnportion of the particular satins, subject of these sults,
were importeds s0ld and used for 1ining mens hats, and in such use

are generally designated as trimmings in the hat making trade.




4th. Goods of the class represented by the sample marked
'serge' are sometimes used for 1ining hats or caps, We are of the
opinion that they are chiefly used for other purposes.
Respectfully yours,
gGeorge C. Tichenor,
w. P, Lunt,
J. A. Jewell,

General Appraisers."

It will be noticed that this decdsion makes a finding favorable
to the importers both in respect to the chief use of the merchandise
represented by the samples, and also a Tinding favorable to the im=-
porters in respect to the particular use made of Pleitmann's import=-

ations. It was only the latter finding that by Mr. Spaulding's

telegram of the 25th of February they were required to make. The

Committee of General Appraisers maeke no direct decison of the first
question submitted to them in the letter of January 26th, to-wit:
"Whether the particular goods 1in these cases are trimmings in the
condition in which imported." The only reference to that question
is in the 3d paragraph of their decision, in which, referring to
the use made of Fleitmann's particular importations, they say:

X X p b4 X were imported and used for lining mens

nhats and in such use are generally designated as trimmings in

nthe hat making trade."

On this question the Conference of Local Appralsers in March,

1890, in thelr schedule of articles chiefly used as hat trimmings




had stated that these cotton back satins were not commercially known
as trimmings in the condition in which imported.
In their letter the General Appraisers state that they return

the samples to the Collector. We made 2 diligent inquiry about

these samples, butb Mr. crawford, the head of the Bureau of Certified

gtatements of the Collector's office, stated that they had been
destroyed after the certified statements had begn made Up, being
considered of no further use.

(See his letter hereto annexed as Exhibit 6.)

On May 3d the Collector reported %O the Department ag follows:

Hon. Charles Foster,
gecretary of the Treasury,

Washington, D.C.

Referring to your letter of January 26th last,
I submit herewith the report of the Appralsers
under date of Febraury 4th, and the report of

the Board of General Appraisers dated the 30th

ultimo, as to the invoices covered by the suits

of Fleitmann against the Collector, NOS. 12,184,

11,402, 16,289, and 12,545, involving the
classification of certain merchandise as hat
maeterials.”

Apparently no action was taken by the Department upon this repo
report until January, 1893, and on January 14th, 1893, Assistant

Secretary Spaulding wrote to the Collector at New York, as follows:




TREASURY DEPARTMENT,

January l4th, 1893. [ﬂ

collector of Customs,
New York.
gir:

Upon the f£iling of the proper discontin-
uance and the special stipulations required by
the Department's instructions of geptember 22,
1891, you will please forward the Department
certified statements of the amounts of refund

due the plaintiffs in the cases.of 'Herman RFleit-

man and others against the Collector, sults Nos.

11,402, 12,445, 12,184 and 16,289.

The statements should be pbased upon the re-
classification of the plaintiff's jnvoices which
has already been made, and upon the report of
the Committee of General Appralsers, dated April
30, 1892, but shall not include & statement of
any refunds on involces of velvets.

Respectfully, yours,
0. L.. Spaulding,

Assistant gecretary”.

On the same day the Secretary wrote to Mr. John Proctor Cclark,
Attorney for Fleitmann & Co., in these four suits as follows:
John Proctor glarke, EsQ.»

New York, N. Y.




1 have to inform you that instructions have been

sent ® the Collector at New York to forward to
the Department certified statements of the

amounts due plaintiffs in suits of H. Fleitmann

& Co. against the United gtates, 11,402, 12,545

12,184, 16,289, put sald gtatements are not to

include refunds of velvets.

0. L. Spaulding.“

These certified statements Were made up and transmitted to the
Department. The proper discontinuances and special stipulations

were filed.

At the Depar tment the statements passed the Customs Bureau,

the Auditors Division and had reached the Commisioner of Customs for}

his signature when the order Wwas received on February 3, 1893, sus-
pending further action.
This completes the statement of facts in respect to these four

cases., Before making any further comment 1in respect o these cases

we desire to complete the history of these refunds.

On January 14, 1893, a circular letter was sent by the Depart-

ment as follows:

Circular.

HAT MATE RIALS.
1893.
Department No. TREASURY DEPARTMENT ,
Division of Custom.
office of the gecretary,

Washington, De. C., January 14, 1893.

i
E
]

il




To Collectors and other officers of the Customs:

Upon the £iling of total discontinuance of suit and of a stip-
ulation that no further sults shall be instituted to recover refunds
on articles claimed as hat trimmings, covered DY invoices included
in said suit refund will be made upon such of the following specl-

fied articles and such other articles as have been Or may be found

by the Cormittee of the Board of general Appraisers to be chiefly

used in making OT ornamenting hats, ponnets, hoods, &C.

Ribbons commercially known a8 trimmings, manu=
factured of silk or of silk and cotton, silk
chief value, from 20 1lines to 60 1lines inclusive
except gauze ribbons.

gauze ribbons of every description.

gatin back velvet ribbon, 13 lines to 60 lines,
inclusive.

Hat Bands.

Laces, other than cotton, linen or metal laces,
not exceeding 65 lines in width.

gilk laces all of which silk is the component
material of chief value, not exceeding 656 lines
in width.

gatins woven in the grey with silk warp and
cotton £illing, known in the trade as plece
dved satins or hatters' gatins, not exceeding
24 inches in width, and not costing above 2.50

fr. per aune less trade discount.




gilk faced velvets (not chappe) known in the
trade as millinery velvet, of light weight,
short and 1o00se pile, which shir easily and are

designed rather for show than wear, not exceed-

ing 18-1/2 inches in width.

Fancy millinery peice 50008, such as tufted

gauzes and other millinery novelties made of

silk or of silk and cotton, silk chief value,
all wool silk or wool silk and wool oOr wool and
exceeding 18 inches in width. Crepe

francaise not exceeding 55 centimeters in width,

costing not above 75 centimes per aurne less
trade discount.
China, manufactured of silk and cotton, silk
chief value, not exceeding 39 inches 1n width
and costing not above 60 centimes per aurne,less
trade discount.
Mareellines, not exceeding 19 inehes in width,
costing not above 90 centimes per aune, less
trade discount.
Malines not exceeding 27 inches in width, cost-
ing not above 40 centimes per meter, less trade
discount.

0. L. Spaulding,

Assistant Secretary."

Before any refunds had been made under this circular and on




Pebruary 2, 1893, by telegram followed on the 3d, by a letter, all
refunds in hat trimmings cases were suspended, as we understand, no
refunds have since been made.
The amount of refunds, according to the certified statements
in these four suits is as follows:-
Peinedpaliss.visivbivlie.wo. tols .. eeli2b6;861500
INTBTEBE o wv oo ve oo Mine s o kaweeaarilse TR0 DR B

a5y o e e, . .o .40,00
Total - .« +5196,4350.82

This summary has been furnished to us by Mr. George of the
Naval Office. Mr. George has completed his work on the schedules
herinbefore described upon all the Fleitmann cases including these
four and Mr. Hanlon has completed his analysis of the merchandise,

On an examination of Mr. George's schedules, we find in these

four suits a number of protests that were. late and a number of

entries to which other technical objections could be made.This,

however, is unimportant, because none of these objectional entries
have been included in the certified statements. Our investigation
does not disclose any entry included in the certified statements
which had already been refunded upon, or which was open to any tech-
nical objection in respect to the date of filing of protest, taking
the appeal or commencing the suit.

Mr. Hanlon has analyzed all this merchandise in the manner
hereinbefore described with the following result:
U. S. CIRCUIT COURT. No. suit 11,402,
HERMAN PFLEITMANN &c.




vs. Instituted January 3, 18871

EDVARD I.. HEDDEN.

Total value of of merchandise dutiable at 50%

in this suit which can reasonably be classified

28 s 8% as

as hat materials, $17,300.

Amount of refunds due plaintiffs on this basis-principal, $5,190

interest

U. 8. CIRCUIT COURT. No. 8. 12,545,

HERMAN FLEITMANN
vs. Instituted June 7, 1888,

DANTEI, MAGONE.

Total value of merchandise dutiable at 5Q% in

this suit which can reasonably be classified

as hat materials, : $2,410.00

Amount of refund due plaintiffs on this basis, principal $723,00
interest,
U. 8. CIRCUIT COURT,
No. Suit 12,184,
H. FLEITMAN & CO.
vs. Instituted March 6th, 1888.

DANIEL MAGONE.

Total value of merchandise dutiable at 5Q% in:

this suit, which can reasonably be classified:

as hat trimmings, : $1,720.00




Amount of refund due plaiptiffs on this basis, principal $516.00

interest

U. S. CIRCUIT COURT. No. of suit 16,289,

H.Fleitman & CO.
vS. Instituted March27, '90

Daniel Magone.

Total value of merchandise dutiable at 50% in

this suit which can reasonably be classified

s &® 58 wa ws

as hat trimmings, $33,078.,00

Total value of merchandiise dutiable at 35%

in this suit which can reasonably be clas- :

sified as hat trimmings, $319.00

PIughen;. HAL:DrIMMARBE . oo o o orcsinionss s wisivencisn-e senelBTo00
Amnugg\gggugféintiff on this basis, principal,$10,015.35
interest.

Mr. Hanlon finds just $54,974.00 as the value of merchandise P.
*overed by these suits upon which refunds should, in his opinion, be
pa1d. He includes in that all the articles upon which the importers have
°btained verdicts in the several suits up to this date decided by the
8QDI‘eme Court. He excludes the cotton-back satins which it will be seen

ire the chief item in these four sults, and excludes also the velvets

uDOn which no refunds were to be made. The total amount of refunds on

this examination, according to Mr. Hanlon's computation, is $16,444.35,

Xelusive of interest and costs, This, of course, is a very small pro-
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'roportion of the sum allowed in the certified statements, amounting in

Drinciiaal alone to $155,851. The refunds on cotton-back satins in these i

four suits amount to $105,925.72. The amount of plain velvets not over ~'*r

le"l/ri% inches wide, included in these four suits, and which the importers

Sandoned as the basis of their proposed compromise, was, according to
I®. Hanlon's estimate '$30,055.61, and of this quantity of velveta: M.

}hnlon claims that none can properly be classified as hat trimmings.

" g
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wThe value of all the velvets not over 18-1/2 inches wide in all
the entries in the former suits was $82,544.00. Some of these en-
tries were not included in the certified statements be cause they
dornotoincelude merchandise subject to refunds.

Mr. Hanlon's summary of his analysis of the suits is annexed;

and the schedules have been forwarded with the exhibits and samples.

The upper half of these pages marked "lst schedule" is immaterial.
It is the result of an earlier examination and should have been left

out of the summary.

Recapitulation.
Pleitmann & Co.,
VS.
Daniel Magone.
Suits 11,402, 12,148, 12,545, 16,289.

Excess of duty in certified statements principal, $155,851.00,

1st schedule.
Excess of duty allowed on SALINS. i evssrrnssraneneee $105,925,72

Value of satinSecececcecenenoess. .$353,085.74.




Excess of duty on Tibbons not H. TeeaecassaconenssvesB25s094.72
Value of ribbons not HeTeieoeeees. .$78,649.08
Excess of duty on ribbons HeTs.sesceoocsoosassssssess265097.46
Valite off ribbons H.T: e veien v es Oyl « 2.

Excess of duty on plushes H.Teseesen. il e BOOHL
$155,851.00

Value of plain velvets 18-1/2 inches and less $30,055.61.

2nd Schedule.

Value of ribbons, &c¢. H.Tvueeeess.$54,508,00,

Excess of duty L P TR SRR ST SO RRR! < I[. B Y. 1 L)

Value of 35% " ow e o oo 0 P B OO,

Pxcess duty 35% Y dies v edddhacenssassnssnesaseshl 8B,

Value of ribbons not H.Ts..eev....$126,839.36,

Value of plushes H.Teeceoosotiieeseseessld? 00,

Excesns o Guty on plushes B Pel .u.oeirsenensssss oeneedibislOy

Value of plain velvets 18-1/2 inches and less $82,544.00.

Value of plain satins &c. 24 inches and less,..345;075,00

Included in the above satins there

are satins costing 1 franc per

$47,028,00
meter and less, subject to trade

discountsvalue. $16,444.35,

H, Fleitman & Co., Suit 11,402.
VS.
Daniel Magone.
Excess of duty in certified statements principal, $53,767.55.

1st Schedule.




Excess of duty allowed on satinS...eececececcececss .$33,632.42
Value of Sating..ess oswveconndtuess$l12108.07
Excess of duty allowed on ribbons not HeTeeeeveseessalb,308.21,
Value of ribbons not HiT.ees diveceneDle 08T 8%
ExcasscoTfduty on ribbons H.TeeescseessonnsoseensseescdyB26.92,
Value of ribbons H.Tsesesscasvaaess s 10308973,
Value of plain velvets, 18-1/2,.....19,102.00.

2nd Schedule,

Value of Ribbons, &c., H.T........$17,300.00,
EBxcess of duty on ribbons H.T s csdctlsas sasosssssessssbyl00,00,
Value of ribbons not H.T « e o093 11436,

Value of plain velvets 18-1/2 inch
and less49,126.00,

Value of satins 24 inches or less.130,715.00.
Included in the above satins there are)
satins costing 1 franc per meter) )

and less subject to trade discount) 8,118.00,

value. ) $5,190.00.

H. Fleitman & Co.
VS, Suit No. 12,184,

Danisl Magone,
Excess of duty in cértified statements, principal......$12,397.70.

- 1st Schedule.
Excess of duty allowed on SatinS.........eeeeeevess...$8,383.10.
Value of satinS..ceceeeuiiencenns..$27,943,.67.

Excess of duty allowed on ribbons not Blcidlibi s s 3 vanvin v Dy 0B8:60,
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Value of ribbons not H.T. ........$6,862.00,
(12,397.70)
Exseano6r - dutyronteibbols . H P e s B0 202008 u s o« ieisian o «Blg 956400, 4

Yalue of ribbons HiTeiieessessasanes 69520,00,
41,325.67.

Value of plain velvets 18-1/2
inches and less..},573.61.

2nd Schedule.
Value of ribbons, &c., HiT......:e$1,720,00,
Excess of duty on ribbons &c.H.T.......................$516.00.
Value of ribbons not HiTeseeesaoes 2,113,00,

Value of plain velvets 18-1/@
inches and less..7,043.00,

Value of satins,24 inches
and 1eSS.....16,466.00,

$516.,00,

H., Fleitman & CO.
VS. Suit 12,5456.

Daniel Magone.

Excéss ©f dusy in certified statements, principal......$9,074.70,
1st Schedule.

Excess of duty allowed ON BALINS...cecoosscccccsssssascePdsT704.60,
Value oFf 88tINSenive s sieiieisidoeesBlDy682.00,
Excess of duty allowed on ribbons not HiT.eeeeesoosseees29985,10,
Value of ribbons not H.TesessteessaDys 960,354,
Value of ribbons 357 $216 included in value of ribbons H.T. below.
Fxoans of Uty N PIDDONE Hal s s ems vesesesbmeessbret 1,385.00,

Value of ribbons H.lii.eseerssesss 43724.66,

Value of plain velvets 18-1/2
inches or less...l,177.00.




2nd Schedule.
Value of ribbons &C. HuiTeiveoeeeee$2,410.00,
Excess of duty on ribbona &Cey He Toesiwnosensecavs vsavesPl o0
Value of ribbons not H.Te...eeeee.$2,242.00,
Value of plain velvets 18-1/2
inches and less,.5,065,00,

Value of satins,24 inches and less 7,867.00,

$723.00.,.

B. Fleitman & CO.

VSI

Daniel Magone. Suit No. 16,289,

Excess of duty in certified statements, principal, $80,611.05,

1st Schedule.
Excess of duty allowed on SALINS....ccecesesescsssscsss . $69,205,60,
Value' of SatINns g s Jdeih deavetvies «$10%7;552700.,
Excess of duty allowed on ribbons not HeTeeseoseososoeeedy42,81,
Value of ribbons not H.Tesveeoeaes..10,809,37,

Excess of duty ‘on ribbons HoPwulivs oo vdaeiiessiosie oo veslly929:84,

Value ‘of ribbons: ReT.sdese ceness saies095060.18.
Exvess of duty o plushes HuBy i Jeetle o &e Jdoh ddildasiondvel 233,500,
Value of plain velvets 18-1/2 inch..8,203,
2nd Schedule.
Value of ribbons &C. HeTeeersaeses$33,078.00.

EXOGSS duty ribbons &c- H. T..oo.ocoocooloaoo-n......‘.$9’923.40.

Value of 35% ribbons &c. H.T.........319.00,

EXCQSS Qf dut}’ on 35% ribbﬂps &c.'..II’l.lll.l..'lll.l.ll.-47.85l




Value of ribbons not H.Teieeesoos$56,370..00,
Value of plushes H.oTasseassisasessseeselik] 008
EXCGSS Of duts” pluSheS }IITOOIOOOCIlll..!.iI“O....II.I.II...$44010.

Value of plain velvets 18-1/2
inches and less...21,310,00,

Value of satins 24 inches and
less..190,027.00.

Included in the above satins)
)

there are satins costing one)
) $38,910.00.

franc per meter and less sub3

)
ject to trade discount value) $10,015.35.

UNUSUAL PROCEDURE IN RESPECT T0 THESE SUITS.

We are unable to find in the papers submitted to us any satig-
factory explanation of Assistant Secretary Spaulding's letter of
January 26th, and his subsequent letters in respect to these suits.

We have shown that much the greater part, almost two-thirds, of (¢
\

the total refunds in these suits was upon cotton-back satins. Thatvi

class of goods had been before the jury in the Philadelphia case
in which the Government obtained a verdict. There was no other
Judicial decision in respect to that variety of merchandise. The
letter of September 22, 1891, restrained the Committee of General
Appraisers from considering any articles "identical with" those

which had been before the jury in that case. This prohibition had

been extended to include articles of the same general nature as




those involved in the philadelphia case; but Mr. Spaulding when thé
Committee of General Appraisers asked for an express cinstruction
on this point after they had received from the Collector the let-
ters and samples, instructed the Committee that they were to decide

the questions in these suits without regard to the Philadelphia

decision, It is true that in Decenber the verdict obtained by the
Government in the Meyer and Dickenson suit had been set aside; but

it is a matter of record that it was @ set aside because in the

opinion of the judge certain newspapers articles had possibly in-

fluenced the minds of the jury. After this verdict had been set

aside, the Attorney General in the letter of December 9, 1891, al-

ready quoted in fulll, strenuously urged the Secretary of the

Treasury not to proceed even under the restricted letter of Septem-

ber 22, 1891, Therefore when Mr, Spaulding instructed the Committee

of Appraisers to proceed without regard to the decision in the

Philadelphia case, he instructed them, in substance, to disregard a -;

ruling in favor of the Government, which he had formulated in the
letter of September 22, 1891, and to disregard the only judicial de-
cision that had been made in respect to a class of merchandise upon
which immense claims against the Government were pending. It may

be ==#& that the paragraph in the letter of September 22, 1891, re=-

straining the General Appraisers from considering such classes of

merchandise as had been before the jury in the Philadelphia case
was not a ruling or decision within Section 2, of the Act of March

3, 1875, requiring the consent of the Attorney General to the re-

versal or modification adversely to the United States of a ruling or

~decision once made by the Secretary giving construction to any law




imposing customs duties, but the Departmert endeavored to obtain from
the Attorney General his concurrence before instructions were sent
in January, 1893, to the Collector at this peort to prepare the cer=
tified statements in these four suits. On December 29th, 1892,

the Attorney General wréte to the Secretary of the preasury two

letters, one referring specifically to the proposition of Mr, John

Proctor Clarke in the Fleitmann cases, and another relating general-
ly to the whole class of hat trimmings suits, as follows:

"S.Q. V.J.H,
"7551--1886.

DEPARTMENT OF JUSTICE,
Washington, D.C., December 29, 1892,

"The Honorable,
n The Secretary of the Treasury.

Sir:-

I have the honor to acknowledge the receipt of your letter of
"October 4th, containing the proposition submitted by mr. John Proc- '
"tor Clarke in behalf of Messrs. Fleitmann & Co., for settlement of
"thelr suits involving refunds of duty paid on goods alleged to be
"hat trimmings., In my opinion this involves a question of admints-
"tration, not calling for a legal opinion on my part, and I there-
"fore decline to express any, further than I have done in my letter
"of December 9, 1891, and in my letter of this date upon the gener-
fal-subject of the litigations known as"The Hat Trimmings:cases".

I am, very respectfully yours,
H., H. H. MILLER,
Attorney General.

"S.G.
"7551--1886.

DEPARTMENT OF JUSTICE,
Washington, D.C., December 29, 1892,
"The Honorable,

The Secretary of the Treasury.
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"Sir:
I have received your several communications enclosing various

propositions made by Messrs, Tremain & Tyler looking to a settlement
"of the so-called "hat trimmings litigation". A reference to my
"letter of December 9, 1891, shows the attitude of this Department
"toward this litigation, and no facts have since come to my know-
"ledge leading me to change the position then taken. Your letters
"present no question of law for my action.Under the decisions, the
"questions in each case are questions of fact,Aand therefore do not
"call for an opinion by me. The determination of one case 1is not /7

"necessarily decisive of any other.
" With reference to the cases where statements for refund have

"been completed at the date of your Department's letter of December
"29, 1890, in my opinion the same answer must be made. Such ques-
"tions are matters of admimistration, for which you alone are re-
"sponsible, and I have neither the right nor the disposition to in-

"terfere therewith.
Very respectfully yours,
W.H.H.Miller,
Attorney General,

The papers show that after the Fleitmann cases had been sub-
mitted, and before they had been decided, the proposition was made
to the Department by Tremain & Tyler and by H. E. Tremain on behaly
of William Openhym & Sons, suggesting that their cases be submitted
to this Committee. Similar letters were written by Mr. Tremain on
behalf of his clients Hoenighaus & Curtis, and W. H. Graef & Co..In
these letters Mr. Tremain suggests that the invoices in the cases
in which these importers were plaintiffs should be submitted to the
Committee of General Appraisers to ascertain the chief use of the
articles described in the invoices, and all these cases were from
time to tims: submitted to the Committee and reports were made upon
them by the Committee similar in form to the: report in the four
Fleitmann cases.

We annex a copy of Mr,., Tremain's letter to Mr. Spaulding,dated

February 2, 1892, 1in respect to the Openhym cases. His letter in
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respect to the cases of Hoenighaus & Curtis, dated February 26,1892,
to Mr, Spaulding, was similar in form, and so we presume was the
letter in respect to the cases of Graef & Co., though we have not a
copy of that before us. We quote the letter of February 2, 1892,
so that you may note that these reports of the Committee were to

be"without prejudice to the rights of elther party, plaintiff or

defendant™®™. It is clear therefore, that these reports were to be
advisory only, not binding wupon anybody. The General Appraisers
understood that their findings were to be advisory merely. (Testi-
money of Mr. Lunt, Vol. IX, page 149, in which he refers in support
of that opinion to Mr, Tremain's letter of February 2, 1892, al-

ready referred to.

"Law Office of Tremain & Tyler,
146 Broadway, New York, PFebruary 2, 1892.
Sir:

Referring to my interviews at the Department yesterday and Pr——
today with yourself and your subordinates in reference to a possible
compromise or settlement on the part of one of our clients (Messrs,
Wm. Openhym & Sons) of all the suits brought by that importing

house against the various collectors, Robertson, Hedden, Magone and

Erhardt, for excessive duties on hat materials; and understanding
that under the circumstances detailed the department deems it nec-
essary to ascertain for itself the particulars of the importers!'

several claims as well as the aggregate thereof, and the several

articles of merchandise upon which the importerclaims refunds, it 1s'i




respectfully submitted for official consideration:

That all of the articles claimed upon in the suits brought by
sald plaintiffs be submitted together with the invoices if that
should be deemed necessary, or representative invoices to the ap-
praiser and the Committee of General Appraisers designated in the

order of September 22, 18391, (S,.S5.11,798) with a request to ascer=-

tain the chief use of all said articles; and that upon said articles

found to be chiefly used for hats, bonnets and hoods as prescribed
by the statute the collector estimate and report to the Department
the aggregate amount (without interest) that might be refundable
in all of said suits, indicating :eparately as far as practicabile
the merchandise upon which the excess of duty arises.

It is believed that upoen the coming in of such report (which
it should be understood is to be without prejudice to the rights
of either party, plaintiff or defendant) a basis might be furnished
whereby a compromise with a view to final settlement of all of said
suits of said firm may be proposed to and entertained by the De-
partment in case 1ts officers shall ultimately conclude that any
part of said claims ought not to be paid.

The physical imp&ssibility of trylng before successive juries
within any reasonable time the upwards of sixt& suits of this house
involving over two thousand invoices, without considering the in-
terest account now running against the treasury upon these over"
payments, would seem sufficient reason to commend the roregning‘to
the favorable conslderation of the Department.

Yours respectfully,




H. E., Tremain,
in behalf of Wm. Openhym & Sons.

To Hon. 0. L. Spaulding,

Aacting Secretary of the Treasury.

——

(Draft proposed order.)
Washington, D.C. é&c,
8ir:
Application having been made in behalf of Wm. Openhym & Sons
that the Department ascertain sufficient particulars to enable it

to ascertain a proposal to compromise and settle all the suilts of

that firm againsdynur predecessors arising out of excessive 'duties

exacted on hat materlials, yoﬁ will please submit the invoices or
representative invoices involved in said suits to the appralser with
a request that the committee of General Appraisers designated in
Department's instructions of September 22, 1891, (S.S. 11,798) as-
certailn the chief use of the articles claimed upon.

Upon the articles thus found to be chiefly used for hats,
bonnets and hoods as prescribed by the statute, you will estimate
and report to the Department the aggregate amount (without interest)
that would be refundable in all of said suits, indicating separately
as far as practicable the merchandise upon which the excess of duty
arises.,

To The Collector of Customs,

Secretary.
New York,




How thoroughly the Committee of General Appralsers investigated
this question of chief use of this class of satin plece goods, it

is difficult for us to determine. We have pointed out that they maa

no decisionppon the question whether this class of merchandise was

commercially known as trimmings in the condition in which imported.
General Appraiser Lunt stated that he fel& that he had made a very
thorough investigation of the quest?on of chief use; but the only
evidence remaining of record was the statements made up by the im-
porters in reply to the circular letter sent out by the General

Appraisers on March 24, 1892, of which the following is a copy:

"OFFICE OF THE U. S. GENERAL APPRAISERS,

534 Canal Street, New York, March 24th, 1892,

"Dear Sir:
"WWe who have under consideration the claims of sundry importers for

"refunds on plece dyed satins, in view of the magnitude of the
"interests involved, do not feel justified in making a report upon
"the questions of fact involved, unless the importers will present
to us more detailed information than they have heretofore done,
- We suggest, therefore, in order that our information may be
"comprenensive and our investigation reasonably exhaustive, that
several imporgers in New York, having claims for refunds, should
furnish us as soon as possible with a detailed statement showing
"the dates and amounts of their importations, their sales, giving
"dates of sales, names residenctezand place of business of purchasers
M"nature of business, number of pieces and prices.
y From such statements, supported by the affidavit of persons
"cognizant of the book entries and other facts therein stated, we
"believe a speedy and just decision may be reached and our findings,
"if ever questioned, could be demonstrated to be correct by the
"evidence upon which we acted. It would not be s@fficient for us
to take the sales of one or two houses , who have dealt perhaps
*vithTonkyrofe or.two.classes of trade. RECERS tiu comrly
woo LiIfhall-the Néy York: importers of piece.dyéd satins would:comply
"with this request, the result will go far to finally settle these
vexed questions.
Very truly yours,
GEO, C. TICHENOR.




e e e e

The copy of the decision of the General Appraisers in these
suits sent to us by them was dated in March, and Mr. Lunt testified

that it had been prepared, but that they held it back until they
obtained from the importers statements in reply to the circular
letter., Apparently, therefore, this Committee of General Appraisers
had concluded in March to report as they finally did report on the
30th of April, but, distrusting the correctness of their own con-
clusions, they called upon the importers to obtain for them some
further evidence in support of their decision. They say in their
letter that if they can obtain such statements, they believe that

their findings, "if ever questioned, could be demonstrated to be

correct by the evidence upon which we acted."; and further: If all

the New York:importers of plece dyed satins would comply with this
request, the result would go far to finally settle these vexed
questions."

Mr. Lunt testified that the Committee on receiving these state-~

ments did not treat them as conclusive evidence, but merely as evi-

dence on the question at issue. We do not think that this Committee
of General Appraisers obtained all the evidence on this question

that was available. On the trial of the Meyer and Dickenson case

in Philadelphia, twenty witnesses testified for the plaintiffs that

this class of satins was hat trimmings, and sixty-two witnesses tes=-
tified for the Government that the chief use of such satins was not

for hat trimmings. All this evidence should have been repeated be-

fore the Committee of General Appraisers.

Immediately after the order of September 22, 1891, was issued,




Mr. Hanlon, under instructions from the Department called on the
Board of General Appraisers. He gave them a copy of the minutes
of the testimony in the Philadelphia case and the samples used on
the trial. Mr. Hanlon called upon the General Appraisers two or
three times, and on one occasion took with him Mrs. Barradale, a
Special employee, who had been of great service in preparing the
Philadelphia case for trial and knew how to find the witnesses who
had testified for the Government in respect to these satin piece
goods. Mr, Hanlon showed the General Appralsers his letter of in-
structions and offered them his services, but was never called upon
by the Committee of Appraisers, or by their Examiner, Mr. Wiswall,
to render any asslstance in the matter,

When the four Fleitmann suits were before the Committee, under
the letter of January 26, 1892, Mr., Hanlon was not sent for, and the
Board made no use apparently, of the experience which the Government
officials had obtained from the elaborate preparation and long trial
of the Philadelphia case. The services of Mrs, Barradale were not
avalled of by the Committee in any respect. Mr. Lunt, (Vol. Ix,
pages 1563 and 154) testified in answer to our question whether he
kmew that the classes of satin; considered by him in the Fleitmann
cases was precisely the class of goods that had been before the
Jury iIn.the Philadelphia case; as Tollows:

"mA. T have never had: the clearest notion, but in a general.:

"wayﬁ understood that they considered some piece dyed satins

"in that case in Philadelphia. As to what the value per meter

of those Phlladelphia goods was, I do not how remember, and I




"do not know that I had my attention called to it, but I have
"some samples here."
Mr. Lunt testified that he understood that they were to
conduct their investigation in respect to the chief uses of the
piece dyed-satins without regard to the Philadelphia case. of

course that instruction was that they were to conduct it without re-

gard to the verdict. It did not mean that they were not to avail

themselves of all the information which the officials who had con-
ducted that case could furnish. Though the Committee had a copy of
the minutes in the Philadelphia case before them, it is very evident
from Mr. Lunt's answer, just quoted, that they had not made them-
selves at all familiar with the testimony, otherwise they would have
known more about the class of goods that was before the jury on

that trial.

We do not feel assured that the verification of the statements
furnished by the importers was as thorough as should have been made
in a controversy of such great importance. I[ir. Lunt testified
(Vol. IX, page 151)

"Mr. Wiswall did all that work which involved the com-

" parison of the description of business in which the alleged
"purchasers were engaged with the directories of those parti-
fcular trades and made his statements. Many of them became
"known to the members of the Board, because of their examina-
"tion of witnesses in person."

Q. Mr. Wiswall was the only person, as I understand you,who

"made any Investigation to authenticate the statements of the




"importers with respect to the persons who had purchased from
" them their importations of these satin piece goods? A. Yes,

"gsir; outside of what examination the General Appraisers them-

"selves may have given to the papers., This did not go to

"look up the nature of the business., Mr., Wiswall was the ac-

"credited 6fficer in charge of that business."

The verification of these statements should have been very
thorough in view of the great weight which, judging frem the circu-
lar calling for them, was given to them: by the Committee.

The importers contend, we are informed, that whatever action
the govermnment may take in respect to other hat trimmings suits them
there was an agreement in respect to these four which the Government
is morally bound to perform. There appears to be no express accept-
ance of the offer made on behalf of Fleitmann & Co. in January,
1892, It may be claimed, however, that the letter of Mr. Spaulding
to Mr. Clarke, one of Fleitmann's attorneys, on January 14, 18393,
informing him that the collector had been ordered to prepare and
forward to the Department the certified statements, and the actien
of the Collector upon receipt of such instructions, taking frem the
importers the discontinuances and stipulations required pursuant to
the letter of September, 1891, was a complete acceptance of the
proposed compremise.

Irrespective of the effect of that letter and the acceptance
of discontinuances, and stipulations, the action of the General
Appraisers seems to have been merely advosory. Their report made

to the collector and forwarded by him to the Department in May,

1892, and no action was taken upon it by the Department until




January, 1893.

When the present administratien began, the correspondence shows

that attempts were made by other attorneys representing Fleitmann &

Co. to collect the refunds in these four suits and on receiving
notice that payment had been suspended, Tremain & Tyler, the attor-
neys of record for Fleitmann & Co. telegraphed to the Department
that unless payment was made, all their discontinuance stipulations
should be wvacated and the cases set for immediate trial, and on
April 4th they telegraphed to the Department requesting action or
cancellation of their stipulations without further delay. The
Department then telegraphed to them that no objection would be in-
terposed to the reinstatement of their cases upon the Calendar, and
on April 4th the Department instructed the collector of customs at
New York as follows:

Collector of Customs,

New York.

Sir:- I return herewith four certified statements for

refund of duties on hat materials in faver of Fleitmann &

Co., submitted with your letter of February 1l, last,

Messrs, Tremain & Tyler, the attorneys of record in

the said cases, having declined to await the decision of

the Supreme Court on cases now pending, this Department

will interpose no objections to the reinstatement of the

above mentioned suits.

Respectfully yours,

Assistant Secretary.




AS TO RECOMMENDATIONS.

The Department letter instructing us to investigate this sub-
ject suggested that we should report recommendations in regard to
the methods prevailing at this port in respect to estimating and
paying refunds.,

The Bureaus of Certified Statements in the Collector's office
and the Naval Office appear to us to be in very competent hands and
to do their work very carefully and accurately. The same is true
of the Liquidating Division in reliquidating protested entries. We
have no suggestions to make in respect to these methods, except that
for purposes of information a record be kept in the Custom House,
classified according to descriptions of merchandise, of the refunds
paid upon reliquidations of entries made in the Liquidating Division
without certified statements. It is likely that the amount of re-
funds paid on such reliquidation will centinually increase, While
the amount paid on certified statements, except in old cases, will
continually decrease.

In respect to samples, the General Appraisers in their new

quarters have established a place for samples and are likely to pre=-

serve them carefully.

The letter of September 22, 1891, provided that attorneys on
receiving refunds should stipulate that no further suits shall be im
stituted to recover refunds on articles claimed as hat trimmings,
covered by invoices heretofore the basis.of such suits. Wea enclose
copy of this stipulation, Exhibit 7, If this procedure is fallowed

in the future, elther in respect to cases already determined by the

omm pe Qg jeners An s o n_which re nd e hawve nnt hasn




paid, ®r in respect to other cases, the form of this stipulation
should be changed. Our examination of this subject has shown that
a large number of the entries in a particular suit may be included
in other suits previously commenced, and it is doubtful whether this
stipulation would prevent an attorney from recovering on a claim
covered by a suit commenced at an earlier date thi:n the suit in
which the refund is paid.The stipulation is merely tha

suits Bhall be instituted"™ to recover on articles covered by the
invoices; but if prior suits included items in those inveices upon
which no refunds were paid, the attorney could hardly be said to be
instituting a further suit, if he merely brought on for trial a
prior suit in which were included articles covered by the same in-
voices. That is to say, that the stipulation only bars future pro-
ceedings and does not meet the case of a prior suit including other
articles covered by the same invoices as those ingluded in the suit
in which the refunds were paid. Of course the plaintiffs cannot re-
cover twice on the same item in a particular invoice, but the ob-
ject of this stipulation was to obtain a discontinuance or release
of gll claims that could be based upon such invoices, not only in
respect to the articles upon which the refund was paid. That would
have been simply perpetuating the old evil of partial discontinuan-
ces. The stipulation in its present form does not release the
Government from all claims upon the invoices, but only stipulates
not to institute further suits upon them; and, as we have suggested,
this might not meet the case of a prior suilt,

a
A rule laigaﬁown by the Supreme Court in the cases of the

United States against Schlesjinger, 120, U. 8 . 109; Porter against




Beard, 124 U, S. 429; Rossman against Hedden, 145 U. 8., 561 which

| has never been followed by the collector in this port in estimating

; the amount of refunds payable either on reliquidations made in the ]

1 Liquidating Division, or on certified statements prepared in suits, J

' The rule laid down in these cases is that under Section 301l of the +

Revised Statutes, now repealed, an action to recover excess of du-
ties paid was maintainable only when the duty was paid in order to

get possession of the goods; that is to say, in addition to due pro- |
test and appeal, as prescribed in Section 2931, R. S., the importer |
must have paid the duties before he had obtained his merchandise,

and in order to get it. Under these decisions, therefore, whenever |

_ on the final liquidation in consumption entries there was an increas

: : of duty over the amount estimated at the time of entry and paid on

the preliminary deposit, the importer could not recover any part of
A this increased duty if at the time of paying it he had already ob- |3
< tained possession of his merchandise. If he had obtained possession;;
of his merchandise, he could refuse to pay this increased duty d
claimed by the Government on final liquidation, and if sued by the
United States, could set up in defence an erroneous classification.
| ' 1t appears to have been the practice, however, in reliquldating in- |8
- ; ' L qral - voices for the purpose of estimating the amount of refunds to be "
paid, to hase estimated the percentage unlawfully collected upon
the whole amount of duties paid both at the time of entry and after

: ) : the final liquidation. There may have been some reason for not ap- |}

plying the doctrine of these cases prior te the Act of 1690. Im- !

porters when notified that the Government claimed an increase of




duties on final liquidation would in all cases where they were pro-
testing against the classification, have refused to pay, and the
Government would have been compelled to sue in such cases for every
inerease of duty established by the final liquidation of the entry.
The Act of 1890, however, repeals these sections of the Revised
Statutes (Section 14) and requires that the importer shall in all
cases pay the full amount of duties before his notice of dissatis-
faction or protest which entitles him to take his case to the Board
of General Appraisers become effectual. How much money might have
or may still be saved
been saveiﬂfy applying the rule established by the Supreme Court
in the cases cited to those entries under the tariff of 1883 upon
which claims for refunds are pending but have n&??%een paid can be
determined only by a careful reexamination of the entries by exper-
ienced liquidators, a work involving much labor, but quite practi-
cable.

The decisiens have always been followed by the U. S. Attorney
for the Southern District of New York, in suits. He has a regular
form which is filled out in the Law Division of the Collector's
office, stating the entry number, the name of the vessel by which

imported, the date of entry, whether on the final liquidation there

was any increase of duty, and whether at the time of payment of such

increased duty the importer had received all his merchandise.

These forms, however, do not state the amount of the increased duty.

The U. S. Attorney's office apparently leaves that until the suit
comes on for trial and the entry papers are in court open to in-

spection. Obviously the amount paid after final liquidation is




considerable where the classification or rate of duty established

at the time of a final liquidation is greater than the classifica-

tion upon which the goods were entered. 1f we take the hat trim-

mings cases as an illustration, the amount of increased duty paid
after final liquidation would be very large 1if there are many en-
tries upon which at the time of entry the rate was fixed at 20 per
cent. and thereafter by the Appraiser and the liquidators raised to
50 per cent.

It is probable that there are some hat trimmings entries in
which the rate at the time of entry was 20 per cent, raised at the
time of final liquidation to 50 per cent. There are also a great
many entries in which increased duties were established by the final
liquidation on account of increased valuations made by the Appraiser

On examining the statements made for the U. S. Attorney in the

four Fleitmann cases, Nos. 11,402; 12,184; 12,545 and 16,289, we

found that on nearly every entry there were some increased duties
paid after final liquidation, and after the importer had obtained
all his merchandise. We have had all the entries in the certified
statements in these four cases examined in order to discover the

amount of refunds allowed but objectionable under the Schlesinger

case (See Schedule Ex. 8).

The amount of excess of duty paid after final liquidation and
after the goods had been delivered was $7,052.95 out of a total ex-
cess allowed in certified statements of $155,851,00 i.e., about 4.5
per cent. These four suits are wholly insufficient to afford a

basis for an appreximate estimate of the amount that may be objec-
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objectionable under the cases cited. There were only two or three

unimportant entries in these four suits made at 20 per cent and

raised to 50 per cent. Recarries in suits including large en- ‘
{ trieéﬂtf%ﬁﬁﬂjy'raised to 50 per cent, may be greatly reduced in
amount by the application of this rule. Mr., George of the Naval
Office might wisely be instructed to make a similar examination of l

a larger number of the suits which he is now analyzing for another i

purpose.

APPLICATION OF SCHLESINGER CASE TO TOBACCO REFUNDS.

In respect to the tobacco refunds under the Blumlein decision
‘ the increased valuation made at the time of final 1liquidation is
perhapgslarge. It is likely that some entries of tobacco were made
at 35 cents, and in.such cases, under the system of classification

: ' adopted at that.time in this port, a considerable portion of the
- 1 : \ merchandise was raised from 35 cents per pound to 75 cents on the

| final liquidation. If any of this increased duty was paid by the

‘ importer after he had received all his merchandise, the decisions
hereinbefore cited prevent him from recovering any part of this

J increase. On the other hand, in these tobacco entries it must be

| remembered that a very large proportion consisted of warehouse en=-

o v { tries. In much the larger number of warehouse entries the final

liquidation has taken place before there have been any withdrawals,

In such cases the importer would have paid the increased duties be- |

fore obtaining his merchandise, or rather, in order to obtain poss~-

ession of 1t, and the principal of the Schlesinger case would not

apply.



Upon reliquidations made in the Liquidating Division since
July 1lst, 1893, upon tobacco entries refunds have been paid to the
amount of $99,808.15 (Sch. ex. 9). All these entries were reli-
quidated under decisions of the Board of Appraisers pursuant to
Section 14, Act of June 10, 1890. The protests were all under that
Act having been filed subsequent to August 1st, 1890. The Schles~
inger case, therefore, does not apply to these entries.

Upon certified statements tobacco refunds have been estimated
as follows:

33 Cert. sts. forwarded to Dept...$94,181.32

Cert. sts. completed and held

for discontinuancesS....issvese0000.97,055.20

Cert. sts. prepared but not yet
verified by Naval O0ffic@..veeveess759,361.55

There have been paid from C, S,
sent to Department.....cceeececeees$7,178.46
Withnut Cel‘t. St...-....-....-.....99’807.15 &_06’985.61.

Adding to the total amount

of certified statementS..........$950,598,05
The amount of refunds without

certified statement....eeeeeveeess099,807,15

The total refund upon tobacco
payable and paid iS.eseee.s.e..$1,050,405,20

Probably all the antries have been reliquidated by this time

and are included in the foregoing figures.

The application of the Schlesinger case to the Entries included
in the $950,598.05 (of which as yet only $7,178.46 has been paid)

can be determined only by having the entries in each suit examined




as has been done in the four Fleitmann hat trimmings suits. In
this way the number of consumption entries will be disclosed as well
as payments (if any) on liquidations of warehouse entries aftar all

the goods had been withdrawn,

OTHER SUBJECTS OF REFUNDS.
The principal subjects of refunds besides hat trimmings are at
present charges and tobacco, both arising under the act of 1883,
The charges refunds appear to be made under the decision in the
Oberteuffer case made in 1886, and under the Bradbury case, decided
in December, 1889. The tobacco refunds are being made under the
deciston in the case of A. Blumlein & Co., decided by the Circuit
Court of Appeals in April, 1893, communicated on June 12, 1893, to
the Collector by the Department, with instructions to settle on the
basis of that decision.

The annexed schedule, Exhibit No. XI shows the total amount of
refunds on charges by certified statement to the end of the year
1892.

The conjectures frequently made in respect to the probable
amount of refunds on charges appear to be grossly exaggerated. From
1886 to 1892, inclusive, the amount of refunds on charges and cov=-
erings was $2,029,628.1l by certified statements. During the year
1893 $80,145.65 have been pald in refunds on the same subject. We
do not know what amount was paid through the Liquidating Division
without certified statements, but we do not believe that it was very

large. These protests and appeals were almost all in the hands of

attorneys, and after the Oberteuffer decision the attorneys hurried




to get all their protests in suit. Their object in preferring to
have them in suit was to recover interest and costs. Mr. Crawford,
the head of the Bureau of Certified Statements in the Collector's
office, who had had great experience in every class of refunds, says
that the Charges and Coverings refunds have nearly all. been paid.
He informed us that he was willing to be quoted as predicting that
the refunds and coverings in the future will not exceed $25,000.,
Of course this is to a certain extent conjectural, but Mr. Crawford
has satisfied us that there is no ppobability that any Very large
sum will have to be paid in the future on charges and coverings,
Schedule, Exhibit No. XII, shows the merchandlse imported under
the Act of October 1lst, 1890, on which certified statements have
been issued up to August 10, 1893, together with the classification,
court decisions, date of Department instructions, and amount of re-

funds paid. This schedule shows that under the Mc .Kinley Act, up

to August 10th, 1893, certified statements to the amount of $22,029,

15 only had been issued.

We have pointed out already that refunds under the present pro-
cedure will be paid principally upon reliquidations made 1n the
Liquidating Division, upon decisions rendered by the General Ap-
praisers. As shown in this schedule, the amount paid Dby certified
statements, which include only the cases actually petitioned into
court, is very small,

Schedule, Exhibit No. XIII shows the nature and amount of re-
funds by certified statements during the year 1892, divided accord-

ing -to materials.




Schedule Exhibit XIV shows the refunds, principal, interest
and costs paid in twelve years upon certified statements only. A
very large amount must be added for refunds paid on liquidations

without certified statements.

Charges refunded during the years 1886 to 1892.

1886.4sessssse$l2b,082.63,
1887 .cc0sesssseedB3,587.78.,

On certified state-
lBBB-o...oott00660,551.380 ments Only.
1889t " " ®Faa -...218’009010.
16890, sk simnanssBin0heB4:
1891...0.!'....235’892.58‘

1892.0.....l.-.252’119.80.

$2,029,628.11.

IN CONCLUSION.

The enormous sums repaid to importers as refunds naturally
suggest the question whether it is not possible to establish some
method of classifying merchandise which will either put an end to
refunds or at least greatly reduce the amounts to be paild.

Schedule Exhibit XIV shows that on certified statements alone
in twelve years $13,549,596.00 have been paid. A sum very nearly

as large must be added to cover refunds made without certified state

ments. Estimating the possible amount still to be paid on hat trim-

mings in even a conservative manner it appears that there is a




probable liability of over fifteen millions in addition to five
millions (estimated) already paid.

On tobacco over a million of dollars is due and payable.

The most deplorable characteristic of this system is that the
consumer pays twice. Almost invariably the importers (for all are
treated alike) receive the whole duty in the price for which the
goods are sold; and when the Government has to pay back the amount
levied in excess, the people pay again in the form of taxes.

Generally the refund is all gain to the recipients.

The broker or attorney who has worked up the question, collects

the cases from the importers, guaranteeing them frequently against

all cost and expenses. The importer agrees to pay a percentage,
commonly 50 per cent of the recovery to the broker or attorney or

to both to be divided between them. The importer can usually afford
also to pay additional percentages to other attorneys or agents who
can be useful in facilitating collection.

The first and most important thing to be done to put a stop to
refunds is to make the conclusions of the General Appralsers con-
clusive on all questions of fact, as now proposed. It is: reasonable
to assume that this will reduce the opportunities for extensive re-
funds very greatly. If this suggestion becomes law, and the system
works well, it may be found advisable to make the conclusions of the
General Appraisers final both in law and in fact and to prohibit all
further review of classififations.

This is a much more practicable method than to make the im-

porter's right to a refund of duties unlawfully exacted depend upon

is
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Proof that the excess did not enter into the price of the merchan-
dise. The latter may be pure justice, but it appears to be almost

impracticable to establish a satisfactory method of obtaining such

proof.

of the prob
The true solution/\is? too lpeyt an end ®© the opportunity to 1liti-

gate endlessly the accuracy of the original classification; and this
will largely be accomplished by prohibiting any review beyond the
Board of General Appraisers.
Dated at New York, January 4th, 1894.
Charles S. Fairchild, Chairman,
D. Magone.
Wallace Macfarland.

Poindexter Duhn.
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