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IN THE THE MATTER OF THE INTERNAL REVENUE TAX

ON RAILROAD RECEIPTS AND BILLS OF LAD—

ING COVERING SHIPMENTS TO CANADA AND

MEXICO.

BEFORE THE HONORABLE THE ATTORNEY GENERAL OF THE
UNITED STATES.

BRIEF.

The question on which the opinion of the Attorney General
is asked by the Treasury Department is whether under the
War Revenue Act of 1898, bills of lading, manifests, receipts
and other evidence of receipt and forwarding, issued by rail-
roads upon shipments of merchandise by rail from points in
the United States to points in British North America or
Mexico require a one cent or a ten cent stamp to be affixed
thereto.

It is respectfully submitted that the rulings of the Commis-
sioner of Internal Revenue that. a .ten cent stamp is required
(which rulings, pending the receipt of said opinion have been
suspended), are erroneous as a matter of law and that such
bills of lading, manifests, receipts or other evidence of receipt
and forwarding require a one cent stamp.

I.

The following clauses of the War Revenue Act of 1898 lave
a bearing upon this question. They are here numbered for con-
venient reference "A," "B," "C," "D," " E " and "F,"
respectively.

"A." "Bills of lading or receipt (other than charter party)
for any goods, merchandise, .or effects, to be exported from a
port or place in the United States to any foreign port or place,
ten cents."

4.6 B." EXPRESS AND FREIGHT: It shall be the duty of
every railroad or steamboat company, carrier, express COM-
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• pany, or corporation or person whose occupation is to act as
such, to issue to the shipper or consignor or his, agent, or per-
son from whom any goods are accepted for transportation, a
bill of lading, manifest, or other evidence of receipt and for-
warding for each shipment received for carriage and transpor-
tation, whether in bulk or in boxes, bales, packages, bundles,
Or not so inclosed or included; and there shall be duly attached
and cancelled, as is in this act provided, to each of said bills of
lading, manifests, or other memorandum, and to each duplicate
thereof, a stamp of the value of one cent:" etc., etc.

"C." CHARTER PARTY: Contract or agreement for the
charter of any ship, or vessel, or steamer, or any letter, memo-
randum, or other writing between the captain, master, or
owner, or person acting as agent of any ship, or vessel, or
steamer, and any other person or persons, for or relating to
the charter of such ship, or vessel, or steamer, or any renewal
or transfer thereof, if the registered tonnage of such ship, or
vessel, or steamer does not exceed three hundred tons, three
dollars," etc.

"D." "Manifest for customhouse entry or clearance of the
cargo of any ship, vessel, or steamer for a foreign port —
"If the registered tonnage of such ship, vessel, or steamer

does not exceed," etc., etc.

"E." "Passage ticket, by any vessel from a port in the
United States to a foreign port, if costing not exceeding thirty
dollars, one dollar," etc., etc.

"F." PROVIDED, That the stamp duties imposed by the
foregoing schedule on Manifests, bills of lading, and passage
tickets shall not apply to steamboats or other vessels plying
between ports of the United States and ports in British North
America."

Bills of lading and receipts, issued on shipments by rail to
Canadian or Mexican ports must clearly fall within the scope
of "A" or "B" above cited. Clause "B" provides:

"EXPRESS AND FREIGHT. It shall be the duty of every rail-
road or steamboat company, carrier, express company, or
corporation or person whose occupation is to act as such, to
issue to the shipper or consignor or his agent, or person from
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whom any goods are accepted for transportation, a bill of
lading, manifest, or other evidence of receipt and forwarding
for each shipment received for carriage and ,transportatiopn,
whether in bulk or in boxes, bales, packages, bundles, or not
so inclosed or included, and there shall be duly attached and
cancelled, as is in this act provided, to each of said bills of
lading, manifests, or other memorandum, and to each duplicate
thereof, a stamp of the value of one cent:" etc., etc.

If this were the only clause in said Act relating to this
subject, such bills of lading and receipts would clearly fall
within it. The clause specifically refers to all bills of lading,
receipts, manifests, etc., issued by any railroad, steamboat or
express company, irrespective of the destination of the mer-
chandise, and would thus cover all transportation by rail in
the United States, whether the ultimate destination of the
merchandise was some other place in the United States or
Canada or Mexico.

The only other clause in the Act which conceivably could be
applicable is that numbered "A" above, as follows:

"Bills of lading or receipt (other than charter party) for any
goods, merchandise, or effects, to be exported from a port or
place in the United States to any foreign port or place, ten
cents."

.Either of said clauses " A " or " B " could conceivably apply
to said bills of lading and similar documents. The question to
be determined is which of said clauses was intended by Con-
gress to apply, as clearly both can not be applicable.
• Of the two clauses, " A " is most general in its terms, while
" B " is specific. In the absence of some clear intent other-
wise, it must be presumed, according to the familiar rules of
construction, that Congress intended that the specific rather
than the general enactment should govern. As was stated in
Fitzgerald v. Champenys, 30 L. J. N. S. Eq. 782:
"The Legislature

' 
having had its attention directed to a

special subject, and having observed all the circumstances of
the case, and provided for them, does not intend by a general
enactment, to derogate from its own act, when it makes no
special mention of its intention so to do." See also Sutherland
on Stat. Con. Paragraph 157.
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In Vietor v. Arthur, 104 U.S. 498, Chief Justice Waite

says:—
" It is well „settled that when Congress has designated an

article by its specific name and imposed a duty on it by such
name, general terms in a later Act, or other parts of the same
Act although sufficiently broad to comprehend said articles,
are not applicable."

It is also, a familiar rule of construction that where there is
any doubt as to which of two clauses in a Statute is applicable,

the doubt should be resolved in favor of the person upon whom

the tax is to be imposed.
In Hartranft v. Wiegmann, 121 U.S. at page 616, Mr. Justice

Blatchford said:— •
"If the question were one of doubt, the doubt would be

resolved in favor of the importer as duties are never imposed
on the citizen upon vague or doubtful interpretations."

Although the above refers to a customs case, yet the principle
is equally applicable to the case of internal revenue taxation.

In U.S. v. Isham, 17 Wallace at page 504, Mr. Justice Hart
said :—
" If there is a doubt as to the liability of an instrument to

taxation, the construction is in favor of the exemption."

IV.

The construction reached by the application of the above
familiar rules is confirmed by an examination of the clause
imposing the ten cent stamp in its relation to other clauses of

the Act; such examination reveals conclusively that Congress
intended that said ten cent stamp clause should be applicable
only to bills of lading and receipts issued by vessels engaged
in the foreign trade.

(a)

The exception contained in said clauise "other than Charter
party" tends to show that Congress had vessels in mind
when enacting this section; by taking out of the general
phrase "bills of lading and receipts" the phrase "Charter

party" Congress revealed its belief that marine bills of lading

and marine receipts only werp covered by said clause.

5

It is well settled that articles grouped together are to be
deemed of a kindred nature unless there is something in the
context which repels that inference.

Adams v. Bancroft, 2 Sumner U. S. 384.
Beuttell v. Magone, 157 U. S. 159.

(b)

The word "exported" is used in this clause in antithesis
to the phrase "carriage and transportation" in clause "B,"
the first word naturally referring to shipments by sea, the
latter to land carriage.

(c)

Wherever else the phrase "foreign port" is used in this
Act, it is used in connection with a vessel, e. g. the clauses
relating to manifests and passage tickets above cited as "D."
and "E."

(d)

While the phrase "exported to any foreign port" used
in said clause conceivably can embrace. any land shipment, yet
considering Treasury usage and later Acts of Congress, it is
plain that Congress never had land transportation in mind
when using this phrase in this connection. The word "port"
is a word necessarily suggestive of the sea. For example,
Worcester defines the word as "a station for ships to ride at
anchor; a harbor, a town with a harbor."
While it is true a practice has grown up of calling interior

cities of the United States ports, and many such Acts have
been passed by Congress, yet the word is always used in con-
nection with the word " entry " or "delivery," ports being
designated either "ports of entry" or "ports of delivery," thus
limiting the term to customs purposes. It should also be
remembered that importations into the United States are
primarily limited by the Revised Statutes, Section 3095, to
vessels of not less than thirty tons burden, an exception being
made in favor of carriages, rafts, boats, etc., when coming
into Customs districts contiguous with Canada and Mexico.
When therefore, the word " port " alone is used, the fair
inference is that a shipment by sea is meant. So conversely,
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when Congres§ used the phrase "exported to any foreign
port?' the fair presumption is that a shipment by water is
referred to.
The fact tha:t the clause refers to "foreign port or place"

does not affect the argument. Merchandise under the laws of
the United States can be neither exported nor imported except
at ports. The word " place " can only, therefore, mean that the
transit begins at some place not a port and the export is from
a port, or that the final destination of the merchandise shipped
by vessel is to some foreign place not a port, entry at some
port, however, being necessary under the laws of foreign
nations as well as our own.

-(e)

While the term "foreign port" clearly in a general
sense may, as above stated, embrace Canadian ports, yet
neither the Treasury Department nor Congress uses in prac-
tice the word "foreign port" to designate ports in Canada or
Mexico. For example, the laws regarding entries of merchan-
dise imported into the United • States distinguish carefully
between entries from Canada and Mexico and entries from
foreign countries generally, the former being covered by sec-
tions 3095 to 3129, under the heading " Provisions applying

to commerce with contiguous countries." On the other hand,
entries from foreign countries generally are covered by sec-
tions 2766 to 2866 of the Revised Statutes, under the heading
"Entry of merchandise."
A recent ruling by the Commissioner of Internal Revenue is

of interest as showing that, in his judgment, trade between the
United States and Canada is not strictly "foreign trade." The
ruling in question is known as number 93 of Treas. Circular 503

(Syn. 19893) of August 16, 1898, and deals with the subject of
Charter parties. The tax upon Charter parties is as follows:—

"Charter party: Contract or agreement for the charter of
any ship, or vessel, or steamer; or any letter, memorandum, or
other writing between the captain, master, or owner, or person
acting as agent of any ship, or vessel, or steamer, and any
Other person or persons, for or relating to the charter of such
'ship, or vessel, or steamer, or any renewal or transfer thereof,
if the registered tonnage of such ship, or vessel, or steamer
does not exceed three hundred tons, three dollars," etc.
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It will be observed that the terms of the above paragraph are
broad enough to include vessels of all kinds, if a bare literal
construction be adopted. The Commissioner, however, has
made the following ruling: —

"93. CHARTER PARTY. The tax under this head is imposed
only upon vessels employed in foreign trade or the whale fish-
eries, and does not apply to vessels employed in domestic trade
and trade on the Great Lakes with Canada." Page 90 of
Gould & Savary's Edition of War Revenue Law of 1898.

V

The most cogent reason, however, for believing that Congress
intended that the ten-cent stamp clause should apply only to
vessels in the foreign trade, is found in the subsequent clause
cited above as "F," as follows:

"PROVIDED, That the stamp duties imposed by the foregoing
schedule on manifests, bills of lading, and passage tickets, shall
not apply to steamboats or other vessels plying between ports
of the United States and ports in British North America."

It is hardly necessary to argue that, if Congress considered
that the said clause in any way related to shipments by rail, it
would have excepted from the stamp duties such shipments
specifically, as well as those by vessel. Clearly; Congress never
intended to impose a stamp tax of ten cents on bills of lading
to Canada covering shipments by rail, said railroads being all
American corporations, while at the same time providing that
precisely similar shipments to Canada by vessel, a majority of
which fly foreign flags, should require no stamp whatsoever.
Yet the latter is the construction placed upon this Act by the
Commissioner of Internal Revenue, but suspended, as above
stated, pending the opinion of the Attorney General.
The history of this proviso makes this perfectly clear. The

proviso originally appeared in the Act of Congress of July 1,
1862, in precisely the same form as it appears in the existing
War Revenue Act of 1898. This proviso did not appear in the
Bill originally before the House of Representatives, but was
proposed as an amendment by Mr. Horton, a member of the
Ways and Means Committee, and was accepted without debate.
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Mr. Stevens, Chairman of the Ways and Means Committee,
stated in his speech on this Bill on April 8, 1862, that the Com-
mittee had been very much hampered in their preparation of
the Act by the Canadian Reciprocity Treaty of 1854, and that
they had to omit the taxation on articles which would other-
wise yield considerable revenue. (Vol. 58 of Cong. Globe,
Part 2, 2nd Session of 37th Congress, (1861-2) Page 1577.)
The above discloses clearly the original purpose • of this

proviso. The reciprocity Treaty between Great Britain and
the United States provided, among other things, for the ex-
emption of duty on a certain class of products when imported
from either Canada or the United States into the other country.
A stamp tax of ten cents placed upon bills of lading of mer-
chandise transported to Canada, either by vessel or by rail,
would have been a discrimination clearly contrary to the spirit,
if not the express provisions of this reciprocity treaty. That
such discrimination would have been most offensive to Canada
can be readily understood when we consider that in the tariff
Act of July 24, 1897, it was provided that if any country or
dependency should impose an export duty or a discriminating
charge upon certain forest products the amount of such duty
or charge should be added as an additional duty to the regular
duties imposed upon such articles when imported into the
United States.
It is interesting to compute the peitentage the ten cent

stamp tax would bear to the total amount received by railroads
on such shipments to Canada. The minimum rate for mer-
chandise weighing less than one hundred pounds from Boston
to Montreal is forty-five cents, and a very large business is
transacted on such shipments. A stamp tax of ten cents would
amount to twenty-two per cent of this gross amount. As is
well understood, American railroads have to pay this stamp
tax, yet the American road does not receive all of the forty-five
cents, but has to give a part of it to the Canadian road over
whose line a part of the transportation occurs. This would
make the percentage much larger even than twenty-two per
cent.
On the other hand, applying these figures to shipments to

foreign ports such as Liverpool, we find that the minimum
rate from Boston is one guinea, or twenty-one shillings, and a
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charge of ten cents on these shipments would amount to only
two per cent of the total amount received. - It surely cannot be
presumed that Congress intended to impose a tax eleven times
as great upon trade with the British North American provinces
by rail as upon shipments to Liverpool, and at the .same time
exempt altogether shipments to British North American ports
by vessel, although the vessel rates and the railroad rates to
these ports are substantially the same. This difference be-
tween minimum rates to the Provinces and to Liverpool was as
great in 1862 and 1864, or even greater than today.
Another reason for exempting the British North American

trade may well have been that British North America is much
more closely associated with the United States both by lan-
guage, race and geographical position than is Mexico. The
province of Ontario, like a wedge, extends south nearly- to the
latitude of Providence, Rhode Island. During the winter
months Boston and Portland are the principal ports of exporta-
tion for a great portion of Canada. The Canadians, man for
man, are the best customers in the world for our products.
Canada buys of the United States each year more than all Cen-
tral and South America combined. These facts, as well as the
further fact that when the War Revenue Act became law, ne-
gotiations were pending between Great Britain and the United
States looking towards a new Reciprocity Treaty similar, in
some ways at least, to the Reciprocity Treaty of 1854, afforded
good reason to Congress to give to vessels in the British North
American trade the exemption from taxation which it refused
to accord to those in the Mexican trade.

VI.

It is respectfully submitted therefore that the ten cent
stamp clause is applicable only to vessels in the foreign trade
(subject to the proviso above mentioned as to vessels in the
British North American trade); on the other hand, the clause
requiring a one cent stamp is applicable to railroad and express
companies, the tax being upon bills of lading, manifests or
other evidence of receipt when issued, irrespective of the ulti-
mate destination of the merchandise, whether that destination
be some place in the United States, in Canada or Mexico.
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If the matter were left in any doubt, that doubt will be for-
ever removed by examining the history of this clause imposing
the ten cent stamp tax, for this clause has a history. It orig-
inally appeared in precisely the same form as under the present
War Revenue Act (as also the proviso exempting from the
stamp tax the British North American trade by vessels), in the
War Revenue Act of July 1, 1862, and the later Act of June
30, 1864.

The Treasury Department used every endeavor to tax bills
of lading under said Acts of 1862 and 1864, but said Depart-
ment never for a moment contended that this ten cent stamp
clause applied to railroads or to other than vessels engaged in
the foreign trade. As a matter of fact, as will shortly appear,
Congress never intended to tax railroad bills of lading under
said Acts of 1862 and 1864, of which Act said ten cent stamp
clause was a part, and by subsequent legislation reversed every
ruling of the Treasury Department imposing a stamp upon
such bills of lading.

The Treasury first had to consider whether the following
clause of the Act of 1862, applied to railroads: —
"Express: For every receipt or stamp issued or used by

any express company, or carrier, or person whose occupation
it is to act as such for all boxes, bales, packages, articles or
bundles, for the transportation of which such company, carrier,
or person shall receive a compensation * * * "

After careful consideration the Treasury ruled that said
clause was not intended to apply to freight bills of lading.
The Commissioner stated:
"In the absence of specific language in the statutes author-

izing the broader construction, persons and companies engaged
in transporting goods over the country, as such business is
usually performed by railway corporations, are not liable to the
payment of a stamp tax upon receipts given for such goods."
(Boutwell Direct and Excise Tax System, U.S. Page 231.)

The next contention was as to whether the following clause
of the Act of June 30, 1864, was applicable to railroads:
"Agreement or contract other than those specified in this

schedule * * * for every sheet or piece of paper upon which
either of the same shall be written, five cents."
The Treasury at first ruled that this clause was applicable to
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railroad bills of lading but on July 13, 1866, Congress expressly
provided that domestic and inland bills of lading should not be
affected by this clause. (14 Stat. at Large, page 144, Laws of
1866, chapter 186.)

The final contention before the Treasury was as to whether
another provision in said Act of 1864, providing for a stamp
tax of two cents upon a receipt for the delivery of any prop-
erty was applicable to railroad bills of lading. The Treasury
at first ruled on January 28, 1865, that this clause applied to
bills of lading (Internal Revenue Record of 1865, page 26).

In accordance with this ruling, on April 29, 1865, the Treas-
ury issued a circular stating the rates of taxation imposed by
the respective clauses of the Act of 1864, (Internal Revenue
Record, Volume 1, page 132), and under the terms of this
circular, bills of lading of vessels for ports in British North
America were declared to be exempt of tax, the necessary
implication being that bills of lading by rail for ports in British
North America required a stamp, not, however, a ten cent
stamp under the ten cent stamp clause, but a two cent stamp
under the clause of the Act of 1864, above cited.

Congress for the third time, however, reversed the Treasury
Department and declared that domestic and inland bills of lad-
ing were exempt from the operation of the Act of June 30,
1864. (14 Stat. at Large, page 144, Act July 13, 1866.)

Mr. Parsons states in his work on Contracts as follows:
"By an amendment to the Statute it is provided that no

stamp shall be required upon receipts given by railroad com-
panies and other carriers for freight to be transported by them."
(3 Parsons on Contracts, 5th Edition, p. 310.)

Following this came the decision in the case of the U. S. v.
The Baltimore & Ohio R.R. This proceeding was in the form
of an indictment for failure to affix a two cent stamp to a
receipt in the nature of a bill of lading, issued by said railroad.
The Court ruled that a demurrer to the indictment must be
sustained, on the ground that no stamp was required under
the Act of 1864. (8 Internal Revenue Record, p. 148.)
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From that time forward, no stamp taxes were levied upon
railroad bills of lading or receipts of any kind, and on May 22,
1869, the Treasury Department issued a circular which ex-
empted from the stamp tax all bills of lading to ports in British
North America, the limitation as to vessels contained in the
former circular of April 29, 1865, being omitted. The omission
of the word "vessel" is significant as showing that the Treas-
ury squarely ruled that no stamp tax was required on bills of
lading or receipts issued on shipments by sea or by rail to ports
or places in British North America. This ruling was never
changed.

It may be claimed that Congress in the Acts above cited
exempted only domestic and inland bills of lading from the
operation of the Act of 1864. It is clear, however, that Con-
gress used the term " inland " in the common and ordinary use
of the word, namely; the interior of a country as opposed to the
ocean. That •the Treasury Department considered that the
term " inland " included a bill of lading by land to Canada,
is shown by the circular of 1869 above cited.
Thus it is clear that Congress intended that the ten cent

stamp clause should apply only to vessels in the foreign trade
and the Treasury Department -finally so construed-the law.

Further evidence in addition to that shown above, that
Congress never intended to tax bills of lading issued by rail-
roads in any manner in said Acts of 1862 and 1864, appears
from the following :—
When the Act of 1862 had passed the House and was before

the Senate it contained a clause taxing bills of lading as follows:
"Bills of lading or receipts for any goods, merchandise or

effects to be carried from one port or place in the United
States to another port or place in the United States, either by
land or water * * * five cents."

This clause, however, was rejected by the Senate and was
not enacted into law (Congressional Globe, Volume 59, Part 3,
2nd Session, 37th Congress, page 2345).

VII.

It may be claimed that, if a one cent stamp only is required

on railroad receipts and bills of lading to Canada and Mexico,
vessels engaged in trade between United States ports and ports

A
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in Mexico would be discriminated against, as the latter clearly

would have to pay a tax of ten cents upon each shipment.

That such result might follow should not militate against the

construction which, as we have shown, was in the mind of

Congress when enacting the law. Congress deliberately en-

acted that all exports to foreign ports by vessel must be taxed

for each bill of lading ten cents.
Such discrimination, however, would be more apparent than

real, for it is well known that there is practically no competi-

tion between water and rail in shipments from the United

States to points on the coast of Mexico. The minimum ri tes

on shipments by water to Mexico are also very much higher

than to British American ports. For example, the minimum

rates by vessel from New York to e. g. Frontera, Mexico, are

six dollars and twenty-five cents, the ten cent stamp being

equivalent to a tax of only one and six tenths per cent as

opposed to over twenty-two per cent, as shown above, on

shipments to e. g. Montreal. Congress may well have had these

reasons in mind when it imposed the ten cent tax on vessels in

the Mexican trade.

VIII.

It is well settled law that the history of a Statute may be

inquired into, and the construction placed upon it under earlier

laws, of which it was a part, may be considered by the Courts.

As was stated by Judge Morrow in the case, In re Southern

Pacific Company, 82 Fed. Rep. 311 :—
"The revenue or tariff laws of the United States are re-

garded as constituting practically one system. * * * It is a
well settled rule of statutory construction that expired or re-
pealed acts in pan i materia with the act to be construed may
be considered by the court in seeking the correct meaning of
words and terms employed in the enactment to be construed."

It is another well recognized principle of law that the Courts

will adopt the construction placed upon an Act of Congress by

an Executive Department of the Government where it is of

long continuance and is not plainly erroneous. In Robertson

v. Downing, 127 U. S. at page 613, Mr. Justice Field said :—

" This construction of the department has been followed for
many years without any attempt of Congress to change it, * * *
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The regulation of a department of the government is not of
course to control the construction of an act of Congress when
its meaning is plain. But when there has been a long acqui-
escence in a regulation, and by it rights of parties for many
years have been determined and, adjusted, it is not to be dis-
regarded without the most cogent and persuasive reasons."

In the case of Schell's Executors v. Fauche, 138 U. S. 562,
Mr. Justice Brown said at page 572 :
"In all cases of ambiguity the contemporaneous construction,

not only of the courts, but of the departments, and even of the
offiiers whose duties it is to carry the laws into effect, is
universally held to be controlling."

The Treasury Department, as above shown, finally adopted
the construction as herein contended for under the laws of 1862
and 1864. It has also been shown conclusively that the intent
of Congress was, when enacting said laws of 1862 and 1864,
that the ten cent stamp clause should apply only to bills of
lading and receipts issued by vessels engaged in the foreign
trade.

When therefore, this ten cent stamp clause was re-enacted
in the present War Revenue Act of 1898, it must be pre-
sumed that Congress intended to use the terms in the same
sense as in said Acts of 1862 and 1864.
In Roosevelt v. Maxwell, 3 Blatchford, 391, Judge Ingersoll

said:
"It is not to be presumed that Congress when it substituted

the provisions of the Act of 1846 for those of the Act of 1842,
intended to use the terms in a sense different from that in
which they had been used in the prior Act. If Congress did
so intend it must be shown."

When therefore, in the War Revenue Act of 1898, Congress
enacted the clause cited above as " B,',' imposing a tax of one
cent on all bills of lading, manifests, receipts and other evidence
of forwarding issued by railroads, irrespective of the destina-
tion of the merchandise, whether to points in the United States
or to points in Canada and Mexico, it for the .first time taxed
bills of lading and similar receipts and must be presumed to
have intended that this specific clause, and this clause only,
should be applicable.

A
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IX.

There is another cogent argument in favor of the construc-
tion herein contended for.

If the War Revenue Act of 1898 imposes a tax of ten cents
on a shipment by rail to Canadian or Mexican points, while
imposing only a tax of one cent on a shipment wholly in the
United States, the Statute to that extent is plainly in violation
of the clause of the Constitution of the United States, Article
1, Section 9, providing that no tax or duty shall be imposed on
articles exported from any State.
" It is well settled that Congress has no right whatsoever to
tax exports. The literal wording of the clause of the Constitu-
tion above cited, the history of the clause, and the decisions of
the courts, are conclusive upon this point.
Even in the present War Revenue Act it is provided by Sec-

tion 26, that an allowance of drawback shall be made on ex-
portation from the United States of all articles mentioned in
schedule " B " of the Act on which an internal revenue tax
shall have been paid equal in amount to the tax paid thereon.
The clause in question was inserted in the Constitution after

long and acrimonious debate as a result of the protest of the
Southern delegates who feared discrimination in the shape of
taxes on exportation of staples which the North did not pro-
duce and which had to be exported to find a market. They

. sought safety in stripping Congress entirely of the right to tax
exports. (Curtis History of the Constitution.

Story says "The power is therefore wholly taken away to in-
termeddle with the subject of exports." (Story on the Con-
stitution, Sections 1013 to 1016.)

It follows as a matter of course that if Congress cannot tax
exports, it cannot evade the clause in the Constitution forbid-
ding such tax by imposing the tax upon the bills of lading or
receipts issued upon such exports by transportation companies.
In Almy v. the State of California, 24 Howard, 169, Chief

Justice Taney said:—
"But a tax or duty on a bill of lading, although differing in

form from a duty on the article shipped, is in substance the
same thing, for a bill of lading, or some written instrument of
the same import, is necessarily always associated with every
shipment of articles of commerce from the ports of one country
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to another, * * * the necessities of commerce require it * * *
a duty upon that (a bill of lading) is in substance a duty on
the article exported."
In Pace v. Burgess, 92 U. S. 376, the court, although hold-

ing that the Act in question in that case was valid, said:
"The stamp required to be placed on gold dust exported from

California by a law of that 'State, was clearly an export tax, as
the court decided in the case of Almy v. the State of California."

If the construction contended for in this brief is adopted by
the Attorney General, the constitutional question would not be
involved, as the Statute in question, imposing the same tax,
namely, one cent, upon all bills of lading and receipts, whether
the ultimate destination be some point in the United States or
in Canada or Mexico, might fairly be considered as within
the constitutional power of Congress.
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